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1.  CIVIL  REMEDIES.  —  A.  For  Enforcement  of  Statutory 
Liens.  —  1.  In  General.  —  At  common  law  a  person  performing  labor 
upon  logs  and  timber  had  a  lien  upon  them  so  long  as  he  retained  their 
possession,  in  accordance  with  the  general  principles  governing  an 
artisan's  lien.^  The  proceedings  for  the  enforcement  of  this  sort  of 
lion  are  treated  elsewhere  in  this  work.^  However,  since  there  was  no 
lien  independent  of  possession,^  statutory  provision  has  been  made  in 
some  states,  for  the  protection  of  persons  performing  services  on  logs 
or  timber,  giving  them  a  lien  without  regard  to  possession.'*  This  lien 
must  be  enforced  in  the  manner  prescribed  by  the  statute.'  A  new 
remedy  provided  by  a  change  in  the  statute  is  available  to  the  claim- 
ant although  his  lien  was  created  under  the  old  statute.^  The  new 
statute  may,  however,  provide  that  pending  proceedings  shall  be  gov- 
erned by  the  old  law.^ 

2.  By  Action  To  Foreclose  Lien.  —  a.  In  General.  —  The  method 
of  enforcing  a  statutory  lien  in  some  states  is  by  an  action  to  foreclose 
the  lien,^  while  in  other  jurisdictions  the  remedy  to  enforce  a  lien  is 
by  an  attachment  proceeding  against  the  logs  or  lumber.®  Statutes 
providing  for  foreclosure  are  remedial  in  nature  and  should  be  liberally 
construed  in  favor  of  the  lien.^°  Action  upon  the  lien  cannot  be  main- 
tained against  a  personal  representative  without  first  presenting  the 
claim  to  him.^^ 

b.  Time  To  Sue.  —  The  statute  provides  the  time  within  which  suit 
must  be  brought  to  foreclose  a  lien  on  logs.^^ 


1.  Me. — Oliver  v.  Woodman,  66  Me. 
54;  Oakes  v.  Moore,  24  Me.  214,  41 
Am.  Dec.  379.  Md. —  Wilson  v.  Guvton, 
8  Gill  213.  N.  Y.— McFarland  v. 
Wheeler,  26  Wend.  467.  Pa. — Hensel 
V.  Noble,  95  Pa.  34.5,  40  Am.  Rep. 
659.  Wis. — Arians  v.  Brickley,  65  Wis. 
26,  26  N.  W.   188,  56  Am.  Rep.  611. 

2.  See  generally  the  title  "Liens." 

3.  Ind. — Holderman  v.  Manier,  104 
Ind.  118,  3  N.  E.  811.  Me.— Oliver  v. 
Woodman,  66  Me.  54;  Oakes  v.  Moore, 
24  Me.  214,  41  Am.  Dec.  379.  Wis. 
Arians  v.  Bricklev,  65  Wis.  26,  26  N. 
W.  188,  56  Am.  Rep.  611. 

4.  See  the  statutes  and  the  follow- 
ing cases:  Holderman  v.  Manier,  104 
Ind.  118,  3  N.  E.  811;  Oliver  v.  Wood- 
man, 66  Me.  54;  Parks  r.  Crockett,  61 
Me.  489;  Redington  v.  Frye,  43  Me. 
578;  Robinson  v.  Bunker,  38  Me.  130; 
Oakes  v.  Moore,  24  Me.  214,  41  Am. 
Dec.  379. 

5.  Me. — Sheridan  v.  Ireland,  61  Me. 
486.  Mich- — Appleman  v.  Myre,  74 
Mich.  359,  42  N.  W.  48;  Woodruff  v. 
Ives,  34  Mich.  320;  Clark  r.  Adams,  33 
Mich.  159.  Minn. — Griffin  v.  Chad- 
bourne,    32   Minn.    126,    19   N.   W.    647. 

[a]     Exclusiveness  of  statutory  reme- 


dy,  see   Plurede  v.  Levasseur,   89   Me. 
172,  36  Atl.  110. 

6.  Paine  v.  Woodworth,  15  Wis.  298. 

Effect  of  changes  in  statutes  govern- 
ing remedy,  see  the  titles  "Mechan- 
ics'  Liens;"    "Statutes." 

7.  Hopkins  v.  Jamieson-Dixon  M. 
Co.,  11  Wash.  308,  39  Pac.  815;  Gar- 
ueau  V.  Port  Blakeley  M.  Co.,  8  Wash. 
467,   36  Pac.   463. 

8.  Mason  v.  McGee,  15  Wash.  272, 
46  Pac.  237;  McQuesten  v.  Morrill,  12 
Wash.  33.5,  41  Pac.  56;  Overbeck  v. 
Calligan,  6  Wash.  342,  33  Pac.  825. 

9.  Robinson  v.  Bunker,  38  Me.  130; 
Griffin  v.  Chadbourne,  32  Minn.  126,  19 
N.  W.  647.     See  infra,  I,  A,  3. 

10.  Proulx  V.  Stetson,  etc.  Co.,  6 
Wash.  478,  33  Pac.   1067. 

11.  Casey  v.  Ault,  4  Wash.  167,  29 
Pac.  1048. 

12.  McQuesten  v.  Morrill,  12  Wash. 
335,  41  Pac.  56. 

[a]  Removal  of  logs  from  state  does 
not  extend  the  time.  North  Pac.  Lum- 
ber Co.  V.  Lang,  28  Ore.  246,  42  Pac. 
799,  52   Am.  St.  Rep.  780. 

[b]  Where  a  statute  reduces  the 
time  within  which  the  lien  may  be  fore- 
closed,   claims    of    lien    filed    prior    to 
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c.  Juri.-idiction  avd  Venue.  —  The  statutes  generally  provide  in 
what  court  tlio  lien  is  enforeible/-  some  statutes  providing  it  is  en- 
foreible  in  any  part  of  the  state.^* 

d.  Parties.  —  (I.)  Plaintiff.  — I  nder  some  statutes  several  individ- 
uals claiming  liens  upon  logs  or  lumber  for  labor  performed  may  join 
in  a  single  action.''  The  assignee  of  a  party  entitled  to  a  lien  upon 
logs  or  lumber  may  bring  the  action/"  provided  the  assignment  be  made 
after  the  filing  of  the  claim  of  lien.^^ 

(II.)  Defendants.  — Both  the  person  lia])le  for  the  del)t  or  claim,'* 
as  well  as  the  owner  of  the  logs  arc  necessary  parties  defendant  with- 
out whom  the  court  has  no  jurisdiction  to  foreclose  a  lien  upon  the 
logs.'*  The  holder  of  a  chattel  mortgage  upon  the  lumber  is  a  proper 
defendant  and  entitled  to  a  trial  where  the  owner  of  the  lumber  de- 
faults.-° 

e.  Joinder  and  Consolidfifion  of  Causes.-^  —  The  assignee  of  several- 
claims  of  lien  upon  several  different  lots  of  logs  may  join  such  liens  in 
the  same  complaint  where  he  alleges  defendant  has  some  interest  in  the 
various  lots  of  logs,--  and  if  several  actions  are  separately  started,  may 
consolidate  them.^"*  The  joinder  of  an  inchoate  assigned  claim  with 
a  claim  of  lien  defeats  both  claims,  though  the  amount  of  each  lien  is 
separately  stated.-* 

f.  Pleadings.  —  The  complaint  must  allege  an  indebtedness  to  the 
plaintiff  in  a  certain  sum  of  money,-'  and  must  show  that  the  action  is 
brought  to  foreclose  a  lien.^"   An  allegation  that  defendant  had  an  in- 


the  passage  of  the  act  reducing  the 
time  must  *be  foreclosed  within  a  rea- 
sonable time  after  its  taking  effect. 
McQuesten  v.  Morrill,  12  Wash.  335, 
41    Pae.  56. 

13.  Overbeck  r.  Calligan,  6  Wash. 
342,  33  Pac.  825,  superior  court. 

14.  Overbeck  r.  Calligan,  6  Wash. 
342,  33  Pac.  825. 

[a]  It  is  enforcible  where  the  logs 
were  cut  and  claim  of  lien  filed  and 
owner  rcsidcil,  tluiugh  the  logs  are  in 
another  countv.  Overbeck  r.  Calligan, 
6  Wash.  342,  33  Pac.  825. 

15.  Chevret  v.  Mechanics'  Mill  &  L. 
Co.,  4  Wash.  721,  31  Pac.  24. 

16.  McQuesten  r.  Morrill,  12  Wash. 
335,  41  Pac.  5fi;  Casey  v.  Ault,  4  Wash. 
167,  29  Pac.  1048. 

17.  Casey  v.  Ault,  4  Wash.  167,  29 
Pac.  inm.  Son  generally  the  title 
"Mechanics'  Liens." 

I  n  1  The  assignee  of  a  mere  in- 
choate right  of  lien  cannot  sue.  Casey 
r.  Ault,  }  Wash.  167,  29  F'ac.  1048; 
Dexter,  Horton  &  Co.  r.  Sparkman,  2 
Wash.  165,  25  Pac.  1070. 

18.  Dnggan  v.  Smith,  27  Wash.  702, 
68  Pac.  356. 
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19.  Duggan  r.  Smith,  27  Wash.  702, 
68  Pac.  356. 

20.  Dexter,  Horton  &  Co.  v.  Spark- 
man,  2  Wash.   165,  25  Pac.  1070. 

21.  See  generall.v  the  titles  "Con- 
solidation of  Actions;"  "Joinder  of 
Actions;"   "Mechanics'  LienSs" 

Joinder  of  claim  for  destruction  or 
removal  of  logs,  see  infra,  1,  B,  2,  b. 

22.  MVQuosten  r.  Morrill,  12  Wash. 
335,  41  Pac.  56;  Chevret  v.  Mechanics' 
Mill  &  L.  Co.,  4  Wash.  721,  31  Pac. 
24. 

23.  Chevret  V.  Mechanics'  Mill  & 
L.  Co.,  4  Wash.  721,  31  Pac.  24. 

24.  Dexter,  Horton  &  Co.  v.  Spark- 
man,  2  Wnsh.  165,  25  Pac.  1070. 

25.  Mason  r.  McGee,  15  Wash.  272, 
46  Pac.  237. 

26.  State  r.  Superior  Court,  0  Wash. 
673,  38  Pac.  1.55. 

[ri]  Where  the  complaint  indicates 
a  purpose  to  foreclose  n  lii'ii,  the  mere 
fact  that  it  contains  allegations  as  to 
the  eloignment  of  the  logs  does  not 
prevent  it  from  being  regarded  as  a 
foreclosure  proceeding,  and  its  de- 
ficiencies in  this  respect  may  be 
amended.  State  v.  Superior  Ct.,  9 
Wash.  673,  38  Pac.  155. 
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terest  in  logs  siiffieiently  shows  ownership,  as  against  a  general  de- 
murrer.^^ 

Amendments Rome  codes  provide  that  amendments  in  actions  to 

enforce  logger's  liens  shall  be  liberally  allowed.^^ 

g.  Injurtctivr.  UeJicf  Pendente  Lite.  —  Under  proper  circumstances 
and  upon  proper  averments  in  his  complaint  plaintiff  may  have  tem- 
porary injunctive  relief  against  a  threatened  removal  or  disposal  of 
the  property  upon  which  he  seeks  to  foreclose  a  lien.^^ 

h.  Judgment  or  Decree.  —  The  logs  upon  which  the  foreclosure  is 
granted  must  be  described  in  the  decree,  and  it  is  not  sufficient  to  refer 
merely  to  the  description  set  forth  in  the  claim  of  lien.^°  The  judgment 
cannot  authorize  foreclosure  of  a  lien  upon  logs  not  mentioned  in  the 
notice  of  lien.^^  Money  paid  into  court  by  the  purchaser  of  logs  sub- 
ject to  a  lien  may  be  impressed  with  a  lien  by  the  court  under  its 
equitable  powers  and  ordered  paid  out  in  designated  portions  to  the 
lien  claimants  in  satisfaction  of  their  lien.^^ 

Personal  Judgment.  —  If  the  lien  be  asserted  in  good  faith  although  it 
be  not  estalilished,  the  court  may  enter  a  personal  judgment  against 
a  dei'endant  personally  liable  for  the  services,  in  the  absence  of  a  de- 
mand for  a  jury  trial.^^ 

i.  Costs  and  Attorney's  Fees.  —  Somes  statutes  authorize  the  allow- 
ance of  an  attorney's  fee  in  actions  to  foreclose  a  lien.^* 

Costs  follow  the  general  rules  elsewhere  treated.^^ 

j.  Appeal.  —  The  sufficiency  of  the  lien  notice  can  not  be  considered 
upon  appeal  in  the  absence  of  appropriate  exception  to  the  court's  find- 
ing as  to  the  sufficiency  of  such  notice,^^  Upon  an  appeal  being  taken 
the  trial  court  has  no  jurisdiction  to  supersede  a  receivership  pending 
the  appeal  in  the  absence  of  statute  authorizing  it,^^  or  take  other  se- 


27.  Duggan  v.  Smith,  27  Wash.  702, 
68  Pac.  356. 

28.  Maris  r.  Clevenger,  29  Wash. 
395,  69  Pac.  1089,  amendment  to  show 
lien  for  logs  cut  within  eight  months 
instead  of  nine  months  as  previously 
alleged.  See  also  Cross  v.  Dore,  20 
Wash.  121,  54  Pac.  1003. 

29.  See  Cady  v.  Case,  11  Wash.  124, 
39  Pac.  S75. 

[a]  A  complaint  sufficiently  shows 
the  necessity  of  the  issuance  of  an  in- 
junction where  it  avers  the  debt  is 
due,  the  insolvency  of  the  defendant 
and  that  he  is  threatening  and  is  about 
to  remove  the  logs  from  the  state. 
Cady  V.  Case,  11  Wash.  124,  39  Pac. 
375. 

30.  Garneau  v.  Port  Blakeley  Mill 
Co.,  8  Wash.  467,  36  Pac.  463. 

[a]  In  a  suit  by  different  lien 
claimants  who  have  joined,  the  judg- 
ment should  set  forth  the  logs  by  their 
marks    upon    which     the     several     re- 


coveries are  to  be  had,  where  each  lien 
claimant  produced  certain  logs  having 
particular  marks.  Garneau  v.  Port 
Blakeley  Mill  Co.,  8  Wash.  467,  36  Pac. 
463. 

31.  Dexter,  Horton  &  Co.  v.  Spark- 
man,  2  Wash.  165,  25  Pac.  1070. 

32.  Gravs  Harbor  B.  Co.  v.  Lytle 
L.,  etc.  Co.^  36  W^sh.  151,  78  Pac.  795. 

33.  Dolan  v.  Cain,  59  Wash.  259, 
109  Pac.  1009. 

34.  Ivall  r.  Willis,  17  Wash.  645, 
50  Pac.  467;  Proulx  v.  Stetson,  etc. 
Co.,  6  Wash.  478,  33   Pac.   1067. 

[a]  Where  there  was  a  demand  prior 
to  suit  or  reasonable  grounds  for  be- 
lieving defendants  would  attempt  to 
defraud  or  prevent  the  collection  of 
the  claim.  Fraser  v.  Rutherford,  26 
Wash.  658,  67  Pac.  366. 

35.  See  the  title   "Costs,." 

36.  McPherson  v.  Smith,  14  Wash. 
226,  44  Pac.  255. 

37.  Anderson  v.  Tingley,  20  Wash. 
592,  56  Pac.  371. 

Vol.  XIX 


LOGS  AND  LOGGING 


ciiritv  for  the  purpose  of  tonninating  the  receivership.^^ 

3. "  By  Attachment  Proceedings.  —  a.  In  General.  —  The  remedy 
under  some  statutes  to  enforce  a  lien  is  a  suit  by  attachment  against 
the  logs."*^  The  property  must  be  brought  "by  attachment"  within 
the  jurisdiction,  and  no  lien  can  be  adjudged  without  it.*"  While  such 
statutes  are  remedial  and  shall  be  liberally  construed  in  favor  of  the 
laborer,*^  their  provisions  as  to  enforcing  the  lien  must  be  complied 
with  in  all  essential  particulars.*^  The  remedy  is  exclusive  where  the 
statute  creates  the  lien  and  provides  for  its  enforcement  in  the  pre- 
scribed manner  only,"  though  in  some  states  the  provisions  as  to  en- 
forcement by  attachment  proceedings  is  an  additional  remedy  only.** 
If  a  portion  of  the  claim  is  secured  by  a  lien,  and  a  portion  not  so 
secured,  the  lien  can  not  be  enforced  in  the  same  action  as  to  the  un- 
secured claim.     Two  separate  actions  are  necessary .'»^ 

b.  Nature  and  Form  of  Proceeding.  —  An  action  to  enforce  a  lien 
for  labor  by  attachment  is  legal  rather  than  equitable  in  its  nature,*^ 
and  garnishment  may  be  resorted  to  as  a  provisional  remedy.*^  It  is 
a  special  proceeding**'  in  rem,*^  so  far  as  it  seeks  to  enforce  the  lien. 


38.  Anderson  v.  Tingley,  20  Wash. 
592,  56    I'ac.  371. 

39.  Me. — Oliver  v.  Woodman,  66  Me, 
54;  Parks  v.  Crockett,  61  Me.  489;  Bick- 
nell  r.  Trickey,  34  Me.  273.  Mich, 
Eales  r.  Francis,  115  Mich.  636,  73 
N.  W.  894;  Shaw  v.  Bradley,  59  Mich. 
199,  26  N.  W.  331;  Woodruff  v.  Ives, 
34  Mich.  320;  Denison  V.  Smith,  33 
Mich.  155,  159.  Minn. — Baker  r.  Bar- 
ker, 118  Minn.  419,  137  N.  W.  7; 
Breckke  r.  Duluth  Log  Co.,  101  Minn. 
110,  111  N.  W.  949;  Brown  v.  Mark- 
ham,  60  Minn.  233,  62  N.  W.  123,  30 
L.  R.  A.  84  (statute  constitutional); 
Griffin  v.  Chadhourne,  32  Minn.  126,  19 
N.  W.  647.  N.  H.— .Jacobs  v.  Knapp, 
50  N.  H.  71.  Wis. — Beyer  v.  Soper 
Lumb.  Co.,  76  Wis.  145,  44  N.  W.  750, 
833;  Paulsen  v.  Ingersoll,  62  Wis.  312, 
22  N.  W.  477;  Munger  v.  Lenroot,  32 
Wis.   541. 

As  to  attachment  generally,  see  the 
title  "Attachment." 

40.  Grinin  r.  'hadbourne,  32  Minn. 
126,  130,  19  N.  W.  647. 

fa]  The  levy  of  the  attachment  is 
the  basis  of  the  jurisdiction  of  the 
court  to  proceed  against  the  property. 
Baker  v.  Barker,  118  Minn.  419,  137 
N.  W.  7;  Scott  &  Holston  Lumb.  Co.  r. 
Sharvey,  62  Minn.  528,  64  N.  W.  1132. 
But  see  Breckke  r.  Duluth  Log  Co.,  lOl 
Minn.  110,  111  N.  W.  949,  where  it  is 
said  the  writ  is  provisional  not  juris- 
dictional. 

41.  Me. — ITutchins  r.  Blaisdell,  106 
Me.  92,  75  Atl.  291   (such  construction 
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as  the  language  fairly  imports) ;  Plu- 
rede  i\  Levasseur,  89  Me.  172,  178,  36 
Atl.  110.  Mich. — Wiggins  r.  Houghton, 
89  Mich.  468,  474,  50  N.  W.  1005; 
Shaw  V.  Bradley,  59  Mich.  199,  26 
N.  W.  331.  Minn. — Carver  v.  Bagley, 
79  Minn.  114,  81  N.  W.  757;  Breault 
f.  Archambault,  64  Minn.  420,  67  N.  W. 
348. 

42.  Woodruff  r.  Ives,  34  Mich.  320; 
Griffin  r.  Chadbourne,  32  Minn.  126,  19 
N.  W.  647;  Rugg  r.  Hoover,  28  Minn. 
404,  10  N.  W.  473;  Clark  i'.  Schatz, 
24  Minn.  300;  McCarty  v.  Van  Etten, 
4  Minn.  461 ;  Farmers'  Bank  r.  Winslow, 
3  Minn.  86,  74  Am.  Dec.  740. 

[a]  A  substantial  compliance  is  all 
that  is  required.  Baker  r.  Barker,  118 
Minn.  419,  137  N.  W.  7;  Carver  v.  Bag- 
ley,  79  Minn.  114,  81  N.  W.  757. 

43.  Robinson  v.  Bunker,  38  Me.  130; 
Griffin  r.  Chadbourne,  32  Minn.  126,  19 
N.  W.  647. 

44.  Shaw  V.  Bradlev,  72  Mich.  199, 
209,  26  N.  W.  331. 

45.  Parks  r.  Crockett,  61  Me.  489; 
Bicknell  v.  Trickey,  34  Me.  273. 

46.  De  Morris  r.  Wilbur  Lumb.  Co., 
98  Wis.  46.5,  74  N.  W.  105;  O'Reilly 
r.  Milwaukee  &  N.  W.  R.  Co.,  68  Wis. 
212,  31  N".  W.  485.  See  Arians  t;. 
Brickley,  65  Wis.  26,  26  N.  W.  188,  56 
Am.  Rep.   611. 

47.  O'Reillv  v.  Milwaukee  &  N.  W. 
R.   Co.,   68   Wis.   212,   31   N.   W.   485. 

48.  Woodruff  v.  Ives,  34  Mich.  320. 

49.  Me.— Parks  r.  Crockett,  61  Me. 
489;    Perkins   v.   Pike,   42   Me.   141,   66 
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Some  of  the  statutes  prescribe  no  forms  or  give  no  details  as  to  the 
manner  of  enforcing  such  lien  after  making  the  attachment,^''  in  which 
event  a  declaration  in  common  form  on  an  account  showing  that  the 
action  is  to  enforce  a  lien  upon  the  property  attached  is  sufficient,"^  the 
subsequent  proceedings  after  the  attachment,  conforming  to  those  fol- 
lowed in  other  ci\'il  actions."^ 

c.  Parties.  —  Several  claimants  may  jointly  bring  the  action  to 
foreclose  their  lien  where  they  are  jointly  employed  to  produce  a  single 
result.^^  The  assignee  of  a  previously  perfected  lien  may  sue  in  the 
claimant's  name  to  enforce  it.^*  But  an  action  by  an  assignee  may  be 
maintained  only  so  far  as  the  statute  permits  assignment.^^  The  as- 
signee of  an  inchoate  lien  cannot  sue,^*^  nor  does  a  reassignment  revive 
the  lien  so  as  to  permit  the  original  lien  holder  to  sue.^^  An  infant 
plaintiff  as  in  other  cases  should  sue  by  his  next  friend  or  guardian." 

Defendants.  —  Under  some  statutes  the  only  necessary  party  defend- 
ant to  the  action  is  the  person  or  corporation  liable  for  the  payment 
of  the  debt  itself,^"*  except  in  cases  of  intervention.*''^  The  owner  of 
the  logs  is  not  a  necessary  party,''"  though  he  is  not  precluded  from 


Am.  Dec.  267.  Mich.— Clark  v.  Adams, 
33  Mich.  159.  Minn. — Griffin  v.  Chad- 
bourne,  32  Minn.  126,  19  N.  W.  647. 

50.  Parks  v.   Crockett,   61   Me.   489. 

51.  Parks  v.  Crockett,  61  Mo.  489; 
Cunningham  v.  Buck,  43  Me.  455;  Grif- 
fin V.  Chadbourne,  32  Minn.  126,  19  N. 
W.  647. 

[a]  That  the  suit  is  to  enforce  a 
lien  must  appear  from  the  declaration. 
Parks  V.  Crockett,  61  Me.  489,  497; 
Cunningham  v.  Buck,  43  Me.  455;  Per- 
kins V.  Pike,  42  Me.  141,  66  Am.  Dec. 
267. 

52.  Parks  V.  Crockett,  61  Me.  489, 
497. 

[a]  Statutory  provisions  as  to  ad- 
journment after  service  on  an  agent 
of  a  non-resident  must  be  followed. 
Brabant  v.  Lillie,  117  Mich.  167,  75 
N.  W.  440. 

53.  Ouelette  v.  Pluff,  93  Me.  168, 
44  Atl.  616,  where  they  were  to  be 
paid  by  the  cord  and  by  direction  of 
the  owner  they  all  worked  together  so 
that  the  results  of  their  individual 
labor  could  not  be  segregated. 

54.  Brogan  v.  McEachern,  103  Me. 
198,  203,  68  Atl.  822;  Phillips  v.  VOse, 
81  Me.  134,  16  Atl.  463;  Murphy  v. 
Adams,   71   Me.    113,  36   Am.   Dec.   299. 

[a]  Not  in  Assignee's  Name. — Pear- 
sons V.  Tincker,  36  Me.  384. 

55.  See  Kline  v.  Comstock,  67  "Wis. 
473,  30  N.  W.  920  (assignment  to  an- 
other   lien    claimant);     Tewksbury    v. 


Bronson,    48    Wis.    581,   4    N.    W.    749; 
Caldwell  r.   Lawrence,  10  Wis.  331. 

[a]  If  the  assignment  is  merely  for 
the  purpose  of  collection  and  directs 
that  the  proceeds  be  disposed  of  for 
the  benefit  of  the  assignor,  the  as- 
signee mav  maintain  the  action.  Bern- 
hardt V.  Eice,  98  Wis.  578,  74  N.  W. 
370. 

56.  Tewksbury  v.  Bronson,  48  Wis. 
581,  4  N.  W.  749. 

57.  Tewksbury  v.  Bronson,  48  Wis. 
581,  4  N.  W.  749. 

58.  Dillon  v.  Howe,  98  Mich.  168, 
57  N.  W.  102.  See  the  title  "Guardian 
ad  Litem." 

59.  Me. — 'Oliver  v.  Woodman,  66 
Me.  54.  Minn. — Brown  v.  Markham,  60 
Minn.  233,  62  N.  W.  123,  30  L.  E.  A. 
84;  Griffin  v.  Chadbourne,  32  Minn.  126, 
19  N.  W.  647.  WiS4— Winslow  v. 
Urquhart,  39  Wis.  260;  Munger  v.  Len- 
root,  32  Wis.   541. 

[a]  The  action  must  be  brought 
against  the  employer  who  hired  the 
plaintiff  and  not  against  the  owner 
with  whom  there  was  no  contract. 
Oliver  v.  Woodman,  66  Me.  54. 

60.  Brown  v.  Markham,  60  Minn. 
233,  62  N.  W.  123,  30  L.  E.  A.  84. 

61.  Me. — Plurede  v.  Levasseur,  89 
Me.  172,  36  Atl.  110.  Minn.— Brown 
V.  Markham,  60  Minn.  233,  62  N.  W. 
123,  30  L.  E.  A.  84.  Wis.— Winslow 
V.  Urquhart,  39  Wis.  260;  Munger  V. 
Lenroot,  32  Wis.  541. 
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contesting  tlie  lien  whenever  his  property  is  interfered  with,"  ana  he 
is  entitled  to  notice  of  the  proceedings.''" 

d  Jurisdiction  and  Veime."* —  The  jurisdiction  of  the  courts  to 
enforce  these  liens  is  governed  by  statute  entirely,*'^  and  is  sometimes 
conferred  upon  justices  courts,««  as  well  as  the  courts  of  general  juris- 
diction "  The  statute  in  conferring  jurisdiction  upon  justices  courts 
does  not  enlarge  the  jurisdiction  under  the  general  statutes,"^  and  the 
limitations  as  to  the  residence  of  the  parties  is  applicable."^  But  ordi- 
narily the  action  to  enforce  a  logger's  lien  must  be  brought  where  the 
logs  are  located,^"  regardless  of  the  residence  of  the  parties,^^  especially 
where  the  jurisdiction  of  the  court  is  limited  to  property  within  the 
county  "  in  so  far  as  the  action  is  a  personal  one,  however,  to  obtain. 
a  personal  judgment  it  may  be  brought  wherever  jurisdiction  may  be 
obtained  over  the  defendant." 

e  Process  and  Notice.''*  —  Jurisdiction  over  the  person  of  the  owner 
is  not.  essential  to  a  valid  judgment  against  the  property,"  but  the  non- 
contracting  owner  of  the  logs  is  entitled  to  notice  of  the  action,'^*'  and 
a  reasonable  opportunity  of  contesting  the  claim  of  lien,^'^  even  though 
he  be  a  non-resident  and  not  a  party  defendant."  Notice  to  the  defend- 
ant debtor  who  is  not  the  owner,'*'  or  an  appearance  by  him,^''  or  by 
other  persons  claiming  to  be  the  owners,^^  will  not  warrant  a  judgment 
against  the  property  binding  on  the  real  owner.  Some  statutes  provide 
the  notice  shall  be  such  as  the  court  may  order,"-  while  others*^  require 


62  Brown  V.  Markham,  60  Minn. 
233,  62   N.  W.  123,  30  L.  R.  A.  84. 

63.  See  infra,  I,  A,  3,  e. 

64.  See  generally  the  titles  "Juris- 
diction;"   "Venue." 

65.  Harris  v.  Doyle,  130  Mich.  470, 
90  N.  W.  293;  Burlingame  v.  Marble, 
95  Mich.  5,  54  N.  W.  695;  Shafer  v. 
Hogue,  70  Wis.  392,  35  N.  W.  928. 

66.  Harris  r.  Doyle,  130  Mich.  470, 
90  N.  W.  293;  Brabant  v.  Lillie,  117 
Mich.  167,  75  N.  W.  440;  Burlingame 
r.  Marble,  95  Mich.  5,  54  N.  W.   695. 

67.  Gill  r.  Backus,  108  Mich.  417, 
60  N.  W.  347;  Burlingame  V.  Marble, 
95  Mich.  5,  54  N.  W.  695. 

68.  Burlingame  V.  Marble,  95  Mich. 
5,  54  N.  W.  695. 

69.  Burliiigaiie  v.  Marble,  95  Mich. 
5,  54  N.  W.  695. 

70.  Harris  r.  Doyle,  130  Mich.  470, 
90  N.  W.  293;  Pine  Saw  Logs  V.  Sias, 
43  Mich.  356,  5  N.  W.  414. 

71.  Harris  V.  Doyle,  130  Mich.  470, 
90  N.  W.  293. 

72.  Shafer  v.  Hogue,  70  Wis.  392, 
35  N".  W.  928,  municipal  court. 

73.  Shafer  v.  Hogue,  70  Wis.  392,  35 
N.  W.  928. 

74.  See   generally   the   titles   "Pro- 
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cess;"      "Service     of     Process     and 
Papers. ' ' 

75.  Plurede  v.  Lcvasseur,  89  Me. 
172,  36  Atl.  110. 

76.  Me. — Sheridan  v.  Ireland,  61  Me. 
486;  Parks  r.  Crockett,  61  Me.  489; 
Eodington  i\  Frye,  43  Me.  578.  Mich. 
Grand  Rapids  Chair  Co.  v.  Runnels,  77 
Mich.  104,  43  N.  W.  1006;  Reilly  V. 
Stephenson,  62  Mich.  509,  29  N,  W. 
99.    Vt.— Quimby  r.  Hazen,  54  Vt.  132. 

77.  Reilly  v.  Stephenson,  62  Mich. 
509,  29   N.   W.  99. 

78.  Plurede  r.  Levasseur,  89  Me.  172, 

36  Atl.  no. 

79.  Sheridan  r.  Ireland,  66  Me.  138. 

80.  Sheridan  r.  Ireland,  66  Me.  138. 

81.  Sheridan  v.  Ireland,  66  Me.  138. 

82.  Parks  v.  Crockett,  61  Me.  489; 
Sheridan   r.  Ireland,  61   Me.  486. 

fa  I  The  plaintiff  must  secure  an 
order  of  notice,  wliere  the  statute  re- 
quires the  notice  to  be  such  as  the 
court  orders.  Sheridan  v.  Treland,  66 
Me.  138. 

fb]  Notice  is  sufficient  where  it  con- 
tains a  specific  notice  to  parties  sup- 
posed to  be  the  owners.  Sheridan  v. 
Ireland,  61   Me.  486. 

83.  Clark   v.   Adams,  33   Mich.    159. 
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a  notice  in  writing-,  containing  certain  things.^*  There  must,  however, 
be  some  form  of  general  notice,  as  in  admiralty  proceedings,  before 
the  rights  of  all  parties  can  be  concluded,**^  such  as  seizure  of  the  prop- 
erty by  attachment  and  substituted  service  by  publication,^''  the  char- 
acter of  notice  being  such  as  the  legislature  prescribes."  Until  notice 
is  given  the  cause  is  not  in  a  condition  to  be  tried  or  otherwise  dis- 
posed of.^^  Service  of  summons  may  be  after  expiration  of  the 
time  for  commencing  suit,  where,  under  the  statute,  jurisdiction  is  ac- 
quired by  attachment  within  the  time  limited.*^ 

f.  Undertaking.  —  An  undertaking  is  necessary  under  some  stat- 
utes when  required  by  the  court  or  judge.^° 

g.  Affidavit.  —  (I.)  Necessity.  —  An  affidavit  is  a  jurisdictionaP^ 
prerequisite  when  required  by  statute.^- 

(11.)  Contents.  —  This  affidavit  must  contain  everything  that  the 
statute  requires  ;^^  the  omission  of  any  material  required  allegation,®* 
such  as  the  failure  to  specify  the  kind  of  labor  or  services  performed," 
or  to  allege  that  a  statement  of  lieu  required  by  law  was  filed,^*'  or  to 
state  by  whom  the  labor  was  performed  for  which  the  recovery  is 
sought,®^  or  to  show  that  the  labor  or  services  were  of  the  specific  char- 


[a]  Service  must  be  personal  on  the 
owner,  his  agent  or  attorney,  or  by 
deposit  in  the  postofiice.  Clark  v. 
Adams,  33  Mich.  159. 

84.  Clark  v.   Adams,   33   Mich.   159. 

85.  Parks  r.  Crockett,  66  Me.  489, 
493;  Sheridan  v.  Ireland,  61  Me.  486; 
Bean  v.  Soper,  56  Me.  297;  Redington 
V.  Frye,  43  Me.  578;  Reilly  v.  Stephen- 
Bon,  62  Mich.  509,  29  N.  W.  99;  Clark 
V.  Adams,  33  Mich.  159. 

See  generally  the  title  "Proceedings 
In  Eem." 

86.  Plurede  v.  Levasseur,  89  Me.  172, 

36  Ati.  no. 

[a]  If  personal  service  cannot  be 
made  upon  the  defendant,  service  may 
be  made  by  publication.  Shearer  v. 
Davis  &  Starr  Lumb.  Co.,  78  Wis.  278, 
47  N.  W.  360. 

87.  Reilly  i\  Stephenson,  62  Mich. 
509;  29  N.    W.  99. 

88.  Sheridan  v.  Ireland,  66  Me.  138. 

89.  Cox  V.  North  Wis.  Lumb.  Co.,  82 
Wis.   141,  51   N.   W.   1130. 

90.  De  Morris  v.  Wilbur  Lumb.  Co., 
98  Wis.  465,  74  N.  W.  105. 

91.  Woodruff   r.  Ives,  34  Mich.  320. 

92.  Mich. — Northern  Mich.  Lumb. 
Co.  r.  Lyon,  95  Mich.  584,  55  N.  W. 
438;  Reilly  v.  Stephenson,  62  Mich.  509, 
29  N.  W.  99;  Shaw  v.  Bradley,  59  Mich. 
199,  26  N.  W.  331;  Woodruff  v.  Ives, 
34  Mich.  320.  Minn.— Griffin  v.  Chad- 
bourne,  32  Minn.  126,  19  N.  W.  647. 
Wis.— McKenzie  v.  Peck,  74  Wis.  208, 
42  N.  W.  247. 


93.  Reilly  v.  Stephenson,  62  Mich. 
509,  29  N.  W.  99;  Woodruff  V.  Ives, 
34  Mich.  320. 

[a]  Debt  on  Express  or  Implied 
Contract. — The  affidavit  need  not  ex- 
pressly state  that  the  debt  sued  for 
is  due  upon  contract,  express  or  im- 
plied, where  it  shows  this  fact  by  the 
other  allegations.  Winslow  v.  Urqu- 
hart,  39  Wis.   260. 

94.  Woodruff  v.  Ives,  34  Mich.  320. 

95.  Woodruff  r.  Ives,  34  Mich.   320. 

96.  Wiggins  v.  Houghton,  89  Mich. 
468,  50  N.  W.  1005;  Pack  v.  Circuit 
Judge,  70  Mich.   135,  38  N.  W.  6. 

[a]  A  statement  in  an  affidavit  in 
attachment  under  the  log-lien  law  of 
1881,  and  amendments  thereto,  "that 
said  plaintiff,  and  each  of  said  claim- 
ants, have  filed  a  lien  for  the  amount 
due  each  of  them  for  labor,"  etc.,  is 
a  substantial  compliance  with  the  stat- 
ute requiring  said  affidavit  to  state 
"that  a  statement  of  lien  required  by 
law  was  filed,"  etc.,  the  lien  men- 
tioned in  the  affidavit  having  refer- 
ence to  "the  lien  required  by  law." 
Pack,  Woods  &  Co.  v.  Circuit  Judge,  70 
Mich.  135,  38  N.  W.  6.  See  also  Wig- 
gins V.  Houghton,  89  Mich.  468,  50  N. 
W.   1005. 

97.  Grand  Rapids  Chair  Co.  v.  Run- 
nels, 77  Mich.  104,  43  N.  W.  1006. 

["al  Such  defect  will  not  Invalidate 
a  judgment  for  a  return  of  the  logs, 
in  favor  of  the  sheriff,  who  had  also 
levied  upon  them  under  executions  is- 
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actor  prescribea  by  the  statute.^"  rendors  tlio  affidnvit  fatally  defective. 
Even  the  appearance  of  the  defendant  and  his  pleading  to  tlie  merits 
does  not  waive  these  defects.^^  With  respect  to  some  matters  the  claim 
of  lien  may  be  considered  in  connection  with  the  affidavit.'  Such  affi- 
davit need  not  show  who  is  the  owner  of  the  logs  upon  which  a  lien  is 

claimed.^ 

(III.)  When  Sworn  to  and  Filed.  —  This  affidavit  must  not  only  be 
sworn  to  upon  tlie  exact  day  the  writ  is  issued,^  but  must  be  tih-d  on 
the  day  of  the  issuance  of  the  ^\Tit.* 

h.  The  Writ  and  Return.—  {1.)  Fonn  and  Contents  of  Writ.  —The 
statutes  sometimes  provide  what  the  writ  must  contain.^^  Ii  ordinarily 
requires  the  sheriff  to  attach  and  safely  keep  in  his  possession  certain 
logs  described  therein,  to  satisfy  the  plaintiff's  lien."  Where  the  stat- 
ute requires  the  logs  to  be  described  in  the  writ,"  it  cannot  be  aided  by 
a  description  in  the  affidavit,*^  but  no  more  stringent  rule  as  to  descrip- 


sued  upon  .iudfjmciits  in  favor  of  sev- 
eral other  lien-holders,  whose  affidavits 
were  not  so  defective,  but  it  will  re- 
duce the  amount  of  his  lien  in  the 
amount  of  the  judgment  in  the  case 
where  the  affidavit  is  defective.  Grand 
Eapids  Chair  Co.  v.  Runnels,  77  Mich. 
104,  43  X.  W.  1006. 

98.  Woodruff  V.  Ives,  34  Mich.  320. 

99.  Woodruff   r.   Ives,  34  Mich.  320. 
1.     See   infra,  this  note. 

[a]  The  affidavit,  standing  alone, 
need  not  show  tlie  claims  of  several 
claimants  joining'  in  the  proceeding  to 
be  within  the  jurisdictional  amount  of 
the  court,  but  the  statement  of  lien 
may  be  considered  in  connection  there- 
with. Wiggins  r.  Houghton,  89  Mich. 
468,  .50  N.  W.  1005. 

[b]  Time  When  Labor  Was  Per- 
formed.— If  the  claim  of  lieu  filed 
shows  the  work  was  done  within  the 
time  allowed  by  law  for  filing  liens, 
the  affidavit  need  not  show  the  date 
when  the  last  labor  was  performed  by 
the  claimant  on  the  logs  upon  which 
be  claims  a  lien,  but  the  better  prac- 
tice is  to  do  80.  Wiggins  t'.  Houghton, 
39  Mich.  468,  50  N.  W.  1005. 

a  Billon  r.  Howe,  98  Mich.  168, 
171,  .")7  X.  W.  102;  Wiggins  r.  Hough- 
ton, 89  Mich.  468,  50  N.  W.  1005; 
Reilly  v.  Stephenson,  62  Mich.  509,  29 
N.  W.  99;  Shaw  r.  Bradlev,  59  Mich. 
199,  26  N.  W.  X\\. 

3.  McPlierson  r.  McGillis,  93  Mich. 
525,  53  X.  W.  794. 

4.  Xorthern  Mich.  Lumb.  Co.  r. 
Lvon,  95  Mich.  584,  55  X.  W.  438; 
Mcpherson  r.  McGillis,  93  Mich.  525, 
53  X.   W.   794. 


5.  Brown  r.  Markham,  GO  Minn.  233, 
62  X.   W.   123,  30  L.  R.   A.  84. 

6.  Dillon  r.  Howe,  98  Mich.  168,  57 
N.  W.  102;  Appleman  v.  Myre,  74  Mich. 
359,  42  X.  W.  48;  Brown  r.  Markham, 
60  Mij.M.  233,  62  X.  W.  123,  30  L.  R. 
A.  84. 

7.  Dillon  V.  Howe,  98  Mich.  168,  57 
N.  W.  102;  Paterson  r.  Parsell,  3S 
Mich.   607. 

[a]  A  description  of  property  in  a 
writ  of  attachment  in  a  log-lien  suit 
as  "about  200,000  feet  of  pine  and 
hemlock  lumber,  and  also  about  300 
cords  of  slabs,"  is  sufficient.  Dillon 
V.  Howe,  98  Mich.  168,  57  X.  W. 
302. 

[b]  Where  the  writ  describes  the 
logs  by  a  fac-simile  of  the  mark  it  is 
not  necessary  to  give  the  name  of  the 
mark  as  the  addition  of  such  name  is 
surplusage.  Brogan  v.  McEachern,  103 
Mo.  198,  68  Atl.  822. 

[c]  Only  logs  described  in  the  writ 
and  declaration  are  sul)jcct  to  lien. 
Appleman  v.  Mvre,  74  Mich.  350,  42 
X.   W.   48. 

[d]  The  writ  is  not  invalidated  by 
an  incorrect  estimation  in  the  return 
as  to  amount  of  lumber  in  the  logs 
attached.  Parker  v.  Williams,  77  Me. 
418,  1   Atl.  138. 

fe]  The  writ  need  not  contain  a 
description  of  the  logs  to  be  attai-hed, 
unless  the  statute  requires  it.  Carver 
r.  Bagley,  79  Minn.  114,  81  X.  W.  757. 

8.  Dillon  V.  Howe,  98  Mich.  168,  57 
X.  W.  102;  Paterson  v.  Parsell,  38 
Mich.  G07. 
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tion  of  the  property  is  required  in  such  case  than  in  other  attachment 
eases.^  There  is  no  necessity  for  alleging  the  OTVTiership  of  the  logs/" 
or  that  the  owner  was  unknown/^  or  that  the  attachment  was  season- 
ably made,^-  though  the  writ  should  show  that  the  suit  was  brought  to 
enforce  the  lien.^^ 

(II.)  Issuance  of  Writ.  — Unless  the  statute  requires  the  writ  to  is- 
sue at  the  commencement  of  the  suit,  it  will  issue  at  such  time  or  at 
any  other  time  provided  for  the  issuance  of  attachments  generally/* 
except  as  restricted  by  the  limitation  as  to  the  time  within  which  the 
lien  may  be  enforced.^^  The  writ  must  issue  on  the  same  date  as  the 
affidavit  made  to  procure  it/® 

(in.)  Levy  of  Writ.  —  A  valid  levy  of  the  writ  of  attachment  upon 
the  logs  and  timber  upon  which  the  lien  is  claimed  is  essential  to  the 
jurisdiction  of  the  court."  The  levy  is  made  as  in  other  civil  actions-^' 
A  copy  of  the  writ  is  sometimes  required  to  be  served  on  the  owner,  his 
agent  or  attorney,^^  and  upon  the  person  in  whose  possession  the  prop- 
erty is  found.^°  Service  upon  a  corporation  is  properly  made  by  serv- 
ice upon  its  president.2^  Substituted  service  is  only  permitted  in  ease 
the  defendant  cannot  be  found.  In  the  return  of  the  officer  he  must 
certifv  to  that  fact  before  making  substituted  service.^^    Service  upon 


a  Dillon  V.  Howe,  98  Mich.  168,  57 
N.  W.  102. 

10.  Parker  v.  Williams,  77  Me.  418, 
1  Atl.  138;  Dillon  v.  Howe,  98  Mich. 
168,  57  N.  W.  102. 

11.  Parker  v.  Williams,  77  Me.  418, 
1  Atl.  138. 

12.  Getchell  r.  Gooden,  63  Me.  563. 

13.  Parker  v.  Williams,  77  Me.  418, 
1  Atl.  138. 

14.  Breekke  v.  Duluth  Log  Co.,  101 
Minn.  110,  111  N.  W.  949. 

15.  Breekke  v.  Duluth  Log  Co.,  101 
Minn.  110,  111   N.  W.  949. 

16.  McPherson  v.  McGillis,  93  Mich. 
525,  53  N.  W.  794,  otherwise  the  court 
has  no  jurisdiction. 

17.  White  V.  Prior,  88  Mich.  647,  50 
N.  W.  655;  Baker  v.  Barker,  118  Minn. 
419,  137  N.  W.  7;  Scott  &  Holston 
Lumb.  Co.  V.  Sharvey,  62  Minn.  528, 
64  N.  W.  1132. 

[a]  Lery  may  be  made  in  any 
county  of  the  state  by  the  sheriff  of 
the  county  wherein  the  attachment  is 
issued.  Grand  Rapids  Chair  Co.  V. 
Runnels,  77  Mich.  104,  43  N.  W.  1006. 

18.  Brabant  r.  Lillie,  117  Mich.  167, 
75  N.  W.  440;  Shaw  v.  Bradley,  72 
Mich.  199,  26  N.  W.  331;  Shearer  v. 
Davis  &  Starr  Lumb.  Co.,  78  Wis.  278, 
47  N.  W.  360.  See  generally  the  title 
"Attachment." 

19.  Pepin  v.   Nault,  149   Mich.   180, 


112  N.  W.  959;  Brabant  v.  Lillie,  117 
Mich.  167,  75  N.  W.  440;  Dillon  v. 
Howe,  98  Mich.  168,  171,  57  N.  W. 
102. 

[a]  Service  upon  the  station  agent 
of  a  railroad  company  in  whose  pos- 
session the  lumber  is  for  the  purpose 
of  transit,  is  permitted  by  statute,  al- 
though the  lumber  is,  at  the  time,  in 
a  different  county  from  that  in  which 
the  service  is  made.  Lake  v.  Pere  Mar- 
quette R.  Co.,  132  Mich.  190,  93  N.  W. 
257. 

20.  White  v.  Prior,  88  Mich.  647,  50 
N.  W.  655,  certified  copy. 

21.  Grand  Rapids  Chair  Co.  v.  Run- 
nels,  77   Mich.    104,   43   N.   W.   1006. 

22.  White  v.  Prior,  88  Mich.  647,  50 
N.  W.  655;  Noyes  v.  Hillier,  65  Mich. 
636,  32  N.  W.  872;  Shearer  v.  Davis 
&  Starr  Lumb.  Co.,  78  Wis.  278,  47  N. 
W.   360. 

[a]  A  certificate  by  the  sheriif  that 
he  used  due  diligence  in  trying  to  get 
service  is  not  equal  to  a  certificate  that 
the  defendant  could  not  be  found,  and 
courts  are  not  justified  in  drawing  that 
inference  from  such  a  certificate. 
White  V.  Prior,  88  Mich.  647,  50  N.  W. 
655. 

[b]  To  authorize  service  on  the 
agent  of  the  owner,  the  return  of  the 
officer  should  show  his  inability  to  find 
the  owner  in  his  bailiwick.  Noyes  V. 
Hillier,  65  Mich.  636,  32  N.  W.  872. 
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an  agent  bcfori>  the  rotnrn  day  does  not  irivc  jurisdiction, ='''  unlrss  the 
return  shows  the  owner  to  be  a  non-resident.-*  Service  of  the  writ  of 
attaehment  must  be  made  within  the  time  prescri])ed  by  the  statute.^" 
A  certified  copy  of  the  writ  and  return  is  sometimes  required  to  be  filed 
with  the  surveyor  of  loi^s  and  lumber  r"  an  excessive  levy  does  not 
vitiate  the  proceeding.-^ 

(IV.)  Amendment  of  Writ.  —  The  court  has  discretion  to  allow  the 
amendment  of  the  writ  of  attachment  to  make  the  description  of  the 
marks  upon  the  logs  more  certain,-^  or  by  striking  out  an  item  not 
within  the  lien  law.-^ 

(V.)  The  Return. — -(A.)  Contents. —  Tiie  return  should  show  every- 
thing necessary  to  constitute  a  valid  levy  under  the  statute,^''  and 
where  it  does  so  it  is  sufficient,^^  and  is  not  vitiated  by  surplusage." 
No  intendment  will  be  made  not  fully  warranted  by  the  words  used  in 
the  return.^^  Rut  where  the  return  recites  a  levy  on  all  the  riglit,  title 
and  interest  of  the  defendant  in  the  logs  described,  it  will  be  assumed 
that  the  logs  themselves  were  levied  upon.^*  And  it  vriW  be  presumed 
that  the  property  levied  upon  was  within  the  jurisdiction  of  the  court." 
The  sheriff's  return  should  state  what  he  has  done,  and  when  the  man- 
ner of  doing  it  is  important,  this  should  be  set  forth,^"  and  if  service 
upon  designated  parties  of  an  inventory  and  appraisement  of  tlu*  prop- 
erty seized  is  required,  it  must  sliow  this  faet,^^  unless  good  reason  \s 
given  for  failure  to  make  such  service,"'^  such  as  impossibility.^^  The 
return  should  describe  the  property  and  the  quantity  taken.'"'     The 


23.  Reynolds  v.  Marquette  Circuit 
Judge,  125  Mich.  445,  84  N.  W.  628. 

24.  Pepin  r.  X.ault,  149  ]\Iieh.  180, 
112   \.   W.  9.59. 

25.  White  v.  Prior,  88  Mich.  G47,  50 
N.  W.  655. 

26.  Sec  Scott  &  Holston  Lumb.  Co. 
r.  Sliarvcy,  62  Minn.  528,  64  N.  W. 
1132;  Brown  r.  Markham,  60  Minn.  233, 
62  N.  W.   123,  30  L.  R.  A.  84. 

27.  Smith  v.  Duluth  Log  Co.,  118 
Minn.  432,  137  N.  W.  6. 

28.  Muri)hv  r.  A<lains,  71  Me.  113, 
36  Am.  Roj).  299. 

29.  Hutching  r.  Blaisdell,  106  Me. 
92,  75  Atl.  291. 

30.  Scott  &  Holston  Lumh.  Co.  r. 
Sharvcy,  62  Minn.  528,  64  N.  W.  1132; 
Shearer  r.  Davis  &  Starr  Lumb.  Co., 
78  Wis.  278,  47  N.  W.  360. 

31.  Brogan  r.  McEai-hern,  103  Me. 
198,  68  Atl.  822;  Lewi.ston  Steam  Mill 
Co.  r.  Merrill,  78  Me.  107,  2  Atl.  882; 
Brown  r.  Markham,  60  Minn.  233,  62 
N.  \V.   123,  30   L.  R.  A.  84. 

32.  Brown  r.  Markham,  60  Minn. 
23:^.  62  N.  W.  123.  30  L.  R.  A.  84. 

33.  Shearer  r.  Davis  &  Starr  Lumb. 
Co.,  78  Wis.  278,  47  N.  W.  360. 
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34.  Smith  r.  Duluth  Lop;  Co.,  118 
Minn.  432,  137  N.  W.  6. 

35.  Smith  r.  Duluth  Log  Co.,  118 
:\Unn.  432,  137  N.  W.  6. 

36.  Scott  &  Holston  Lumb.  Co.  v. 
Sharvey,  62  Minn.  528,  64  N.  W.  1132. 

37.  IMcGuire  r.  Circuit  .Judge,  101 
Mich.  275,  59  N.  W.  610;  Fcdorspiel 
V.  .Johnstone,  87  Mich.  303,  49  N.  W. 
581. 

[a]  The  justice  cannot  cure  the  de- 
fect by  returning  to  a  writ  of  cer- 
tiorari issued  to  review  the  proceed- 
ings that  a  certified  copy  of  the  in- 
ventory was  served  on  the  defendant, 
of  the  justice's  own  kn()wle<lge,  and 
that  the  oflicer  was  allowed  to  correct 
his  return,  no  such  corrected  return 
appearing  in  the  record.  Davison  v. 
Davison,  99  Mich.  625,  58  N.  W.  637. 

38.  Davison  r.  Davison,  99  Mich. 
625,  58   N".  W.   637. 

39.  Sheridan  r.  Colton,  113  Mich. 
112,  71  N.  W.  479;  Davi.son  r.  Davison, 
99  Mich.  625,  58  N.  W.  637;  White 
r.  Prior,  88  Mich.  647,  50  N.  W.  655. 

40.  Smith  v.  Duluth  Log  Co.,  118 
Minn.  432,  137  N.  W.  6;  Breault  v. 
Merrill,  etc.  Co.,  72  Minn.  143,  75  N. 
W.  122. 
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officer's  return,  however,  does  not  establish  that  the  logs  levied  upon 
are  the  logs  upon  which  the  lien  is  claimed.'*^ 

(B.)  Filing. — Tinder  some  statutes  a  copy  of  the  writ  of  attach- 
ment,*^ and  the  sheriff's  return  is  required  to  be  filed  in  a  designated 
office.*3 

(C.)  Amendment.  —  The  return  must  be  amended  within  a  reasonable 
time.**  The  filing  of  an  amended  return  of  service  of  the  writ  of  at- 
tachment does  not  have  the  effect  of  entirely  superseding  the  original 
return  unless  so  intended."*' 

i.  Inventory  and  Appraisement.  —  An  inventory  and  appraisal  is  a 
jurisdictional  essential  where  required  by  law,**^  as  is  ser\ace  thereof 
upon  the  parties  having  possession  of  the  logs,*^  unless  it  is  impossible 
to  make  an  inventory  and  comply  ^^^th  the  other  provisions  of  the 
statute,*^  as  where  the  logs  are  at  the  time  of  service  afloat  in  a  stream 
and  in  transit.*" 


[a]     Where  the  number  of  logs  and 

their  identifying  marks  is  recited,  the 
return  is  perhaps  defective  in  its  state- 
ment of  the  quantity,  but  the  defect 
is  not  prejudicial  or  fatal  to  the  suffi- 
ciency of  the  return.  Smith  v.  Duluth 
Log  Co.,  118  Minn.  432_,  137  N.  W.  6. 

41.  Thompson  v.  Gilmore,  50  Me. 
428. 

42.  Brown  v.  Markham,  60  Minn. 
233,   62   N.   W.   123,  30   L.   R.   A.   84. 

43.  Parker  v.  Williams,  77  Me.  418, 
1  Atl.  138;  Scott  &  Holston  Lumb.  Co. 
1-.  Sharvey,  62  Minn.  528,  64  N.  W. 
1132;  Brown  v.  Markham,  60  Minn. 
233,    62    N.    W.    123,    30    L.    R.    A.    84. 

[a]  With  Town  Clerk. — In  the  case 
of  Brogan  v.  McEachern,  103  Me.  198, 
68  Atl.  822,  the  court  said:  "The  stat- 
ute requires  the  officer  to  file  with  the 
town  clerk  not  a  full  copy  of  his  re- 
turn upon  the  writ,  but  '  so  much  of 
his  return  on  the  writ  as  relates  to 
the  attachment,  with  the  value  of  the 
defendant's  property  which  he  is  there- 
by commanded  to  attach,  the  names  of 
the  parties,  the  date  of  the  writ,  and 
the  court  to  which  it  is  returnable. ' 
The  oflB.cer  certifies  he  has  done  this, 
but  this  may  be  contradicted  by  the 
actual  return  made,  if  that  does  con- 
tradict it.  We  have  been  furnished 
with  only  one  of  the  officer's  returns 
to  the  town  clerk,  that  in  which  Bro- 
gan is  plaintiff,  which  contains  every- 
thing required  by  the  statute.  It  does 
not  contain  the  statement  that  the  logs 
by  reason  of  bulk  could  not  be  re- 
moved, but  the  statute  does  not  require 
this." 

[b]  Where  the  return  merely  shows 


the  handing  to  and  leaving  of  a  copy 

with  such  officer  it  is  defective  be- 
cause not  showing  the  filing  thereof. 
Scott  &  Holston  Lumb.  Co.  r.  Sharvey, 
62  Minn.  528,  64  N.  W.  1132. 

[c]  The  failure  to  file  a  true  copy 
of  the  return  is  not  fatal  to  the  juris- 
diction of  the  court,  and  does  not  ren- 
der the  whole  levy  defective,  but  only 
affects  that  part  of  the  levy  omitted 
from  the  copy  so  filed.  Smith  v. 
Duluth  Log  Co.,  118  Minn.  432,  137 
N.  W.  6. 

44.  Scott  &  Holston  Lumb.  Co.  v. 
Sharvev,  62  Minn.  528,  64  N.  W.  1132. 

45.  Pepin  v.  Nault,  149  Mich.  180, 
112  N.   W.  959. 

[a]  Jurisdictional  averments  in  the 
original  will  be  given  effect  though  not 
repeated  in  the  amended  return.  Pepin 
V.  Nault,  149  Mich.  180,  112  N,  W. 
959. 

46.  Sheridan  v.  Colton,  113  Mich. 
112,  71  N.  W.  479;  Davison  r.  Davison, 
99  Mich.  625,  58  N.  W.  637;  White 
r.  Prior,  88  Mich.  647,  50  N.  W.  655, 
Log  Lien  Act  of  1887.  Compare  Mc- 
Guire  v.  Circuit  Judge,  101  Mich.  275, 
59   N.   W.   610,  log  lien  law   1881. 

47.  Sheridan  v.  Colton,  113  Mich. 
112,  71  N.  W.  479;  Davison  v.  Davison, 
99  Mich.  625,  58  N.  W.  637;  White  v. 
Prior,  88  Mich.  647,  50  N.  W.  655. 

48.  Ruggles  V.  Muskegon  Cir.  Judge, 
124  Mich.  472,  83  N.  W.  149;  McGuire 
V.  McKnight,  101  Mich.  275,  59  N.  W, 
610;  Federspiel  v.  Johnstone,  87  Mich. 
303,  49  N.  W.  58i. 

49.  McGuire  t\  Circuit  Judge,  101 
Mich.  275,  59  N.  W.  610. 
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j.  Qnaahal  —  The  quashal  of  the  attachment  proceedings  are  gov- 
erned by  the  general  rules  elsewhere  treated.^*^ 

k.  Pleading.  —  (I.)  Declaration  or  Complamt.  — Statutes  sometimes 
give  a  form  of  complaint  for  use  in  such  cases,'^^  but  ordinarily  the 
form  of  the  pleading  is  that  used  in  ordinary  civil  actions."  The  com- 
plaint must  allege  the  facts  upon  Avhich  the  plaintiff's  right  to  a  lien 
depends,^^  and  should  conform  to  those  stated  in  the  affidavit."*  If 
the  statute  requires  service  or  filing  of  the  notice  of  lien  in  a  specified 
manner,  the  complaint  must  show  this.'^"  It  must  show  that  the  suit 
•was  brought  to  enforce  the  lien."°  There  is  no  necessity  for  an  affirm- 
ative allegation  that  the  lien  has  not  been  lost  by  lapse  of  time,"  nor 
is  it  necessary  to  allege  the  ownership  of  the  logs  attached." 

The  prayer  must  be  for  the  enforcement  of  the  lien,  not  for  a  personal 
judgment,  otherwise  the  lien  is  unenforcible,  notwithstanding  the  al- 
legations of  the  complaint  are  sufficient."^ 

Amendments  may  be  made  in  accordance  with  the  principles  and  rules 
elsewhere  treated.^** 

(II.)    Defense.  — The  owner  of  the  attached  property,  though  he  be 


50.  See  generally  the  title  ''Attach- 
ment. ' ' 

[a]  The  question  whether  a  lien  is 
TOid  because  i)laititiffs  iiu-hulod  in  their 
Btatement  more  than  was  due  cannot 
be  tried  upon  ex  parte  affidavits  in  a 
motion  to  quash  the  proceedings.  Bug- 
gies V.  Muskegon  Circuit  Judge,  124 
Mich.  472,  S3  N.  W.  149. 

51.  Shaw  V.  Bradley,  72  Mich.  199, 
26  N.  W.  331. 

52.  Parks  v.  Crockett,  61  Me.  489. 
5a.     Wilson   r.  Barnard,  67  Cal.  422, 

7  Pac.  845;  Breckke  r.  Duluth  Log  Co., 
101  Minn.   110,  111   N.  W.   949. 

[a]  The  complaint  should  clearly 
set  forth  what  was  due  from  the  de- 
fendant to  the  original  contractor 
where  the  lien  was  filed,  or  that  the 
defendant  was  notified  or  had  knowl- 
edge of  the  claim  of  the  plaintiff  prior 
to  the  payment  in  full  of  the  amount 
due  to  the  original  contractor  under 
the  contract.  Wilson  r.  Barnard,  67 
Cal.  422,  7   Pac   845. 

54  Slight  r.  Frix,  165  Ala.  230,  51 
So.  601. 

55.     Clark    r.    Adams,   33   Mich.    159. 

[a]  Conclusion. — An  averment  that 
plaintiff  caused  the  notice,  etc.,  to  be 
mailed  to  defendant  "as  required  by 
the  act  aforesaid,"  is  not  a  sufficiently 
explicit  statement  of  the  manner  of 
giving  the  notice.  The  statutory  de- 
tails should  be  set  forth.  Clark  v. 
Adams,  33  Mich.  159. 
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50.  Copp  V.  Copp,  103  Me.  51,  68 
Atl.  458;  Parks  v.  Crockett,  61  Me. 
489,  493;  Pine  Saw  Logs  v.  Sias,  43 
Mich.  356,  5  N.  W.  414. 

[a]  The  omission  of  such  averment 
Is  'not  cured  by  answer  where  judg- 
ment is  sought  against  the  logs.  Pine 
Saw  Logs  t'.  Sias,'43  Mich.  356,  5  N.  W. 
414. 

[b]  The  fact  that  the  writ  shows 
that  the  suit  was  brought  to  enforce 
the  lien,  does  not  supply  the  omission 
of  this  fact  from  the  pleading.  Copp 
V.  Copp,  103  Me.  51,  68  Atl.  458;  Parks 
V.  Crockett,  61  Me.  489. 

57.  Getchell  v.  Gooden,  63  Me.  563. 

58.  Parker  r.  Williams,  77  Me.  418, 
1  Atl.   138. 

59.  McKcnzie  v.  Peck,  74  Wis.  208, 
42  N.  W.  247. 

60.  See  3  Standard  Proc.  712,  and 
generally  the  titles  "Amendments  and 
Jeofails;"  "New  Cause  of  Action  or 
Defense.' ' 

f  a  I  The  complaint  is  amendable  by 
more  particularly  describing  the  logs 
attached,  where  evidence  in  respect 
thereto  is  admitted  without  objection. 
Stacy  V.  Brvant,  73  Wis.  14,  40  N.  W. 
632. 

[b]  Averment  of  Ownership. — Where 
one  of  two  defendants  owned  the  logs 
it  is  error  to  refuse  an  anT^ndment  al- 
leging that  the  other  defendant  is  the 
owner.  Tewksbury  v.  Bronson,  48  Wis. 
581,  4  N.  W.  749, 
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not  the  debtor  and  not  a  party,  may  appear  and  contest  the  lien.«^ 
He  may  demur  upon  the  ground  that  the  facts  set  forth  do  not  authorize 
a  lien  upon  the  property  attached.^*  Except  as  specially  provided  by 
the  statute,*"^  the  defensive  pleadings  follow  the  general  rules  elsewhere 
discussed.^* 

(in.)  Joinder  of  Actions,  —  The  joinder  of  actions  follows  general 
rules  elsewhere  discussed.*"  It  has  been  held  that  a  cause  of  action  in 
personam  against  the  debtor  can  not  be  joined  with  one  in  rem  against 
the  logs.^^  This  would  apparently,  however,  not  necessarily  be  the 
rule  in  code  states.'^ 

1.  Judgment  and  Verdict.  —  Except  where  the  statute  authorizes 
it,*^^  there  can  be  no  personal  judgment  against  the  contracting  debtor,*" 
The  judgment  must  show  that  the  court  has  found  the  claim  of  lien 
upheid,^°  and  find  all  the  facts  warranting  a  judgment  foreclosing  the 
lien."  It  cannot  include  items  of  indebtedness  not  set  forth  in  the 
claim  of  lien.^^  But  a  single  judgment  may  be  rendered  on  liens  ac- 
cruing under  different  statutes,  but  arising  from  a  single  employ- 
ment." A  verdict  under  some  statutes  must  expressly  find  that  the 
amount  sued  for  was  for  work  and  labor  perfprmed  upon  the  products 
described  in  the  declaration.''* 


61.  Lumbcrt  v.  Lumbert,  44  Me.  85 
(discussing  the  nature  of  the  plea  which 
he  may  make  under  the  statute);  Me- 
Pheters  v.  Lumbert,  41  Me.  469.  See 
Parks  V.  Crockett,  61  Me.  489. 

[a]  When  a  party  appears  in  court 
as  the  owner  of  the  property  seized^ 
and  is  permitted,  without  objection 
from  the  plaintiff  that  he  is  not  the 
owner,  to  make  a  motion  to  quash  for 
lack  of  jurisdiction,  plaintiff  cannot 
be  permitted,  upon  appeal,  to  say  that 
uo  proof  of  ownership  was  made.  Phil- 
lips V.  Vose,  81  Me.  134,  16  Atl.  463. 

62.  Parks  v.  Crockett,  61  Me.  489. 

63.  See  the  statutes. 

[a]  Verified  Denial. — The  provision 
of  the  statute  that  the  plaintiff  shall 
allege  the  filing  of  the  application  or 
petition  for  a  lien,  and  that  all  al- 
legations relating  thereto  shall  be  tak- 
en to  be  true  unless  expressly  denied 
under  oath  in  the  answer,  does  not 
operate  to  require  a  denial  of  notice 
on  oath  in  order  to  put  the  plaintiff 
to  proof  of  such  notice  as  the  statute 
specifies.  Clark  v.  Adams,  33  Mich. 
159. 

64.  See  3  Standard  Proc.  718,  and 
the  titles  "Answers;"  "Confession 
and  Avoidance;"  "Demurrer;"  "De- 
nials." See  also  titles  dealing  with 
pleas,  such  as  "Abatement,  Pleas  of," 
etc. 

65.  See   generally   the    title    "Join- 


der of  Actions,"  and  supra,  I,  A,  2,  e. 

[a]  Where  three  separate  agree- 
ments are  made  at  about  the  same 
time  and  constitute  in  effect  but  one 
transaction  and  contract,  the  liens  may 
be  foreclosed  in  the  one  proceeding. 
Carver  v.  Bagley,  79  Minn.  114,  81  N. 
W.    757. 

66.  Parks  v.  Crockett,  61  Me.  489, 
497. 

As  to  the  rule  in  case  of  mechanics* 


liens, 

Liens 

67. 

56. 
68. 

Mich. 

Acts 


see      the      title 


"Mechanics' 


See  14  Standard  Proc.  719,  note 


Mich. — Shaw  r.  Bradley,  59 
199,  26  N.  W.  331,  Act  145,  Pub. 
1881.  Minn.— Griffin  t:  Chad- 
bourne,  32  Minn.  126,  19  N.  W.  647. 
Wis.— Shafer  v.  Hogue,  70  Wis.  392,  35 
N.  W.  928;  Bandlow  v.  Thieme,  53  Wis. 
57,  9  N.  W.  920;  Hurlbut  i'.  Wilcox,  19 
Wis.   419. 

69.  Denison  v.  Smith,  33  Mich.  155, 
159,  Pub.  Acts,  1873,  p.  466.  See 
Parks  r.  Crockett,  61  Me.  489. 

70.  Annis  v.  Gilmore,  47  Me.  152. 

71.  Munger  r.  Lenroot,  32  Wis.  541, 

72.  Carver  v.  Baglev,  79  Minn.  114, 
81  N.  W.  757. 

73.  Ouelette  v.  Pluff,  93  Me.  168, 
44  Atl.  616. 

74.  Menery  v.  Backus,  107  Mich. 
329,  65  N.  W.  235,  but  objection  can- 
not be  urged  for  first  time  on  appeal. 
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m  Execution  —The  execution  and  enforcement  of  the  judgment 
are  in  general  governed  by  rules  elsewhere  discussed."  The  execution 
mav  provide  for  the  seizure  and  sale  of  the  logs  and  timber  upon  which 
the  lien  exists  to  satisfv  the  claim,"  and  may  refer  to  the  declaration 
for  a  description  of  the  logs  and  timl)er  to  be  sold."  The  statute  may 
require  a  seizure  on  execution  witiiin  a  specified  time.''^ 

n  Cosif^  and  Attorum's  Fecs-'^  —  Thc  illegal  taxation  of  an  at- 
tornev's  fee  in  a  log-lien  suit  will  not  invalidate  the  judgment,  nor 
interfere  with  the  lien,  except  in  so  far  as  the  illegal  excess  may  re- 
duce it  in  amount.^" 

B  Actions  for  Destruction  or  Removal  of  Logs  bUB.iECT  to 
Lien.  —  1.  In  General.  —  Statutes  in  some  states  give  the  lien  claim- 
ant an  action  against  the  person  destroying,  injuring,  or  removing 
logs  subject  to  a  lien."  which  may  be  maintained  without  a  prior  de- 
termination as  to  the  validity  of  plaintiff's  lien  ;«2  and  regardless  of 
such  statute  an  attaching  lien  claimant,  though  not  entitled  to  posses- 
sion,  may  maintain  an  action  against  the  owner  who  has  unlawfully 
taken  and  converted  the  attachcnl  property.^''  This  remedy,  however, 
is  not  available  in  the  lien  proceeding  itself,'"  unless  the  statute  so 
provides.^'  Such  an  action  is  legal  in  its  nature,**''  and  is  not  made 
equitable  by  being  joined  with  an  equitable  proceeding  to  foreclose  a 

lien."  1     ij    1      V 

A  temporary  injunction  against   tlie   removal   or   disposal   of   the   lien 

propertv  may  be  obtained  under  proper  circunistances.^^ 

2.     Parties.  —  a.     Gcncmlhj.  —  Either  the  sheriff  having  the  prop- 

83.  Goodrow  r.  Buckley,  70  Mich. 
51;^,  88  N.  W.  454;  Breault  r.  Merrill, 
etc.  Co.,  72  Minn.  143,  75  N.  W.  122. 

84.  Garneau  r.  Port  Blakeley  Mill 
Co.,  8   Wash.  467,   :56   Pac.   463. 

[a]  Separate  action  must  be  main- 
tained ayainst  the  person  sawinj^  up 
and  destroyiufj  the  identity  of  the  lo^s, 
for  the  daniafies  sustained.  He  cannot 
be  made  party  defendant  in  the  action 
against  the  employer.  Singer  v.  Wal- 
lace, 8  Wash.  576,'  36  Pac.  466. 

85.  Peterson  v.  Savward,  9  Wash. 
503,  37  Pac.  657. 

Sa  McCoy  V.  Spit  hill,  13  Wash.  158, 
42  Pac.  546;' Tom  v.  Sayward,  5  Wash. 
383,  31  Pac.  976. 

87.  McCoy  r.  Spithill,  13  Wash.  158, 
42  Pac.  546. 

fa]  Jury  Trial. — In  an  action  to 
foreclose  loggers'  liens  and  for  dam- 
ages against  an  eloigner  of  the  prop- 
erty, the  joinder  of  the  law  and  equity 
actions  will  not  deprive  the  one  charged 
with  eloignment  of  the  right  to  trial 
bv  .iurv.  McCoy  r.  Spithill,  13  Wash. 
1.58,'  42  Pac.  546. 

88.  See  swpra,  I,  A,  2.  h. 


75.  See  generally  the  title  "Judg- 
ments and  Decrees,  Enforcement  of." 

76.  Munger  v.   Lenroot,  32  Wis.  541. 

77.  Grand  Rapids  Chair  Co.  r.  Run- 
nels, 77  Mich.  104,  43  N.  W.  1006. 

78.  Robinson  r.  Bunker,  38  Me.  130, 
otherwise  the  right  to  take  the  prop- 
erty is  lost  as  against  an  owner  who  is 
not  the  debtor. 

79.  See  generally  the  title  "Costs." 

80.  Grand  Rapids  Chair  Co.  r.  Run- 
nels, 77  Mi.h.  104,  43  N.  W.  1006. 

81.  Minn. — Breault  r.  Merrill,  etc. 
Co.,  72  Minn.  143,  75  N.  W.  122.  Ore. 
Bergman  r.  Inman,  43  Ore.  456,  72  Pac. 
1086,  73  Pac.  341,  09  Am.  St.  Rep. 
771,  Washington  statute.  Wash.. — Akers 
r.  Lord,  67  Wash.  179,  121  Pac.  51; 
Livingstone  r.  Lovgren,  27  Wash.  102, 
67  Pac.  599;  Peterson  r.  Sayward,  9 
Wash.  .503,  37  Pac.  657;  Singer  r.  Wal- 
lace, 8  Wash.  576,  36  Pac.  466. 

[a]  "To  eloign"  is  to  take  away 
beyond  tin-  jurisdiction,  or  to  conceal. 
Garneau  r.  Port  Blakeley  Mill  Co.,  8 
Wa.sh.  467,  36  Pac.  463. 

82.  Peter.son  r.  Sayward,  9  Wash. 
503,  37  Pac.  657. 
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srty  under  attachmont,^^  or  the  lien  claimant  in  his  own  name,®°  may 
maintain  an  action  for  the  destruction  or  removal  of  the  logs  subject 
to  a  lien. 

b.  Jowder  and  Intervention.  —  Several  parties  claiming  liens  upon 
the  same  logs  may  join  in  an  action  to  recover  damages  for  the  destruc- 
tion of  the  logs,®^  or  other  of  such  claimants  may  intervene  where  one 
of  such  claimants  has  sued  alone.^^ 

3.  Pleading.  —  In  an  action  under  the  statute,  the  value  of  the 
logs  need  not  be  alleged  if  the  amount  of  the  lien  is  stated  and  damages 
asked  in  that  sum.''^  Though  the  statute  authorizes  relief  in  the  fore^- 
closure  proceeding,  the  facts  justifying  such  relief  must  be  pleaded."* 

C.  Sales.  —  Actions  growing  out  of  sales  of  logs  or  lumber  are 
governed  by  the  general  rules  applicable  to  other  sales,^^  and  accord- 
ingly a  complaint  in  the  form  of  a  common  count  for  goods  sold  and  de- 
livered may  be  maintained  for  the  sale  of  logs.^*'  A  sale  of  standing 
timber  contemplating  immediate  severance  from  the  soil,  is  a  sale  of 
personalty,  and  an  action  for  the  purchase  price  is  properly  brought 
wherever  the  defendant  may  be  found,"^  and  in  enforcing  the  vendor's 
lien  the  court  may  decree  the  sale  of  trees  standing  in  other  counties."' 

D.  Scaling  and  Surveying  Logs.  —  In  an  action  for  fees  for  sur- 
veying logs  the  complaint  need  not  negative  payment,""  nor  is  the 
complaint  defective  because  it  seeks  fees  in  excess  of  those  allowed  by 
law.^     Questions  relating  to  scaling  may,  in  accordance  with  generaP 


89.  Goodrow  v.  Buckley,  70  Mich. 
513,  38  N.  W.  454;  Breault  v.  Merrill, 
etc.  Co.,  72  Minn.  143,  75  N.  W.  122. 

90.  Goodrow  v.  Buckley,  70  Mich. 
513,   38    N.   W.   454. 

91.  Peterson  v.  Sayward,  &  Wash. 
503,  37  Pac.   657. 

92.  Peterson  v.  Sayward,  9  Wash. 
503,  37  Pac.  657. 

93.  Peterson  V.  Sayward,  9  Wash. 
503,   37   Pac.   657.  ' 

[a]  A  complaint  alleging  that  each 
of  several  plaintiffs  performed  work 
on  a  certain  boom  of  logs,  and  within 
the  statutory  time  filed  their  lien 
notices  describing  the  logs,  and  that 
the  logs  were  sold  to  defendant,  who 
without  the  consent  of  the  plaintiffs, 
sawed  them  into  lumber,  and  that  the 
defendant  knew  the  logs  were  subject 
to  liens,  and  that  the  plaintiffs  were 
damaged  to  the  amount  of  their  liens 
remaining  unpaid,  is  suificient.  Peter- 
son V.  Sayward,  9  Wash.  503,  37  Pac. 
657. 

94.  Garneau  v.  Port  Blakeley  Mill 
Co.,  8  Wash.   467,  36  Pac.  463. 

95.  See  the  title  "Sales."  See  also 
the  title  "Implied  and  Express  Agree- 
ments. ' ' 


[a]  Sale  of  Standing  Timber — Breach 
of  Warranty. — It  is  not  ground  for  re- 
scinding a  contract  for  the  purchase  of 
standing  timber  that  there  was  a 
breach  of  a  written  warranty  as  to  the 
number  of  sawlogs  on  the  land,  the 
remedy  being  by  an  action  at  law  for 
damages.  Hulet  v.  Achey,  39  Wash. 
91,  80  Pac.  1105. 

96.  Salinas  Lumber  Co.  V.  Magne- 
Silica  Co.,  159  C'al.  182,  112  Pac.  1089. 

[a]  The  contract  not  being  entire 
recovery  may  be  under  the  common 
counts  for  the  logs,  as  to  each  lot 
taken.  Dees  v.  Self  Brothers,  165  Ala. 
225,  51    So.   735. 

See  generally  the  titles  "Assump- 
sit;"  "Sales." 

97.  Tilford  v.  Dotson,  106  Ky.  755, 
51  S.  W.  583. 

98.  Tilford  v.  Dotson,  106  Ky.  755, 
51  S.  W.  583. 

99.  Bennett  v.  Eainy  Lake,  etc.  Co., 
115  Minn.  96,  131  N.  W.  1059,  this  be- 
ing matter  of  defense.  But  see  gen- 
erally the  title  "Payment." 

1.  Bennett  v.  Rainy  Lake,  etc.  Co., 
115  Minn.   96,   131  N.  W.  1059. 

2.  See  the  title  "Province  of  Judge 
and  Jury." 
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principles  else\Yhere  treated,  be  questions  of  fnet  for  the  jiiry.^ 
E.  Driving,  Floating  AND  Rafting  Logs.  —  1.  Actions  for  Tolls. 
Assumpsit  will  lie  to  recover  tolls  for  driving  logs/  even  though  the 
charter  of  the  plaintiff  corporation  created  a  lien  upon  the  lumber  to 
secure  them.'  In  an  action  against  a  booming  company  for  failure  to 
account  for  plaintiff's  logs  sent  down  a  river  it  nmst  be  alleged  that  the 
plaintiff'  requested  the  defendant  to  boom  them,^  or  must  allege  facts 
showing  that  the  duty  to  boom  the  logs  arose  by  operation  of  the 
statute.' 

The  verdict  must  ])e  certain  in  amount.^ 

2.  Injuries  Arising  From  Driving  or  Rafting  Logs.  —  Actions  for 
obstructing  a  stream  to  the  plaintiff's  damage,  by  the  driving  or  rafting 
of  logs  is  governed  by  the  general  rules  elsewhere  treated.®  Negligence 
ntL-d  not  be  alleged  where  an  affirmative  misuse  of  the  stream  or  an 
abuse  of  the  rights  of  navigation  is  relied  upon.^''    Where  it  appears 


3.  See  ^Manistee  Nav.  Co.  t.  Filer 
&  Sons,  185  Mich.  302,  151  N.  W.  1025; 
Nelson  v.  Mashek  Lumb.  Co.,  95  Minn. 
217,  103  N.  W.  1027. 

4.  Swift  Eiver  &  B.  B.  Imp.  Co. 
V.  Brown,  77  Me.  40;  Bear-Camp  River 
Co,  v.  Woodman,  2  Greenl.  (Me.)  404: 
Central  Bridge  Corp.  v.  Abbott,  4  Cush. 
(Mass.)  473,  although  the  defendant 
has  always  claimed  an  exemption  from 
such  liability,  and  refused  to  pay  the 
tolls. 

[a]  Notwithstanding  the  statutory 
right  to  stop  the  logs,  since  sucli  stop- 
page is  often  impracticable.  West 
Branch  Logging  Co.  v.  Strong,  Deemer 
&  Co.,  196  Pa.  51,  46  Atl.  290. 

5.  Swift  River  &  B.  B.  Imp.  Co. 
V.  Brown,  77  Me.  40;  Bear-Camp  River 
Co.  V.   Woodman,   2   Greenl.   (Me.)    404. 

6.  Dufur  r.  Lewis  River  B.  &  L. 
Co.,  89  Wash.  279,  154  Pac.  463. 

7.  Dufur  r.  Lewis  River  B.  &  L. 
Co.,  89  Wash.   279,    l.')l  I'ac.  4(53. 

[a]  It  is  not  snfacient  to  allege  that 
It  was  the  duty  of  the  defendant  to 
catili,  hold,  assort  and  raft  plaintiff's 
logs,  as  this  is  a  mere  conclusion.  Du- 
fur v.  Lewis  River  B.  &  L.  Co.,  89 
Wash.  279,  154  Par-.  4^3.  See  the  title 
"Conclusions  of  Law." 

8.  See  generally  the  title  "Ver- 
dict." 

[a]  Uncertain  Verdict. — In  an  ac- 
tion to  recover  boomage  charges,  a 
verdict  for  thirty-five  cents  per  thous- 
and for  tidewater  logs  and  fifty  cents 
for  fresh  water  logs  without  specify- 
ing the  amount  or  ascertaining  the 
quantity  of  logs  boomed  above  tide 
water,  is  void  for  uncertainty,  and  it 
ia  error  to  enter  judgment  thereon  by 
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computing  the  quantity  of  logs  from 
the  allegations  of  the  complaint,  which 
were  denied,  there  being  nothing  in 
the  testimony  or  record  from  which 
the  quantity  could  be  ascertained. 
Grays  Harbor  Boom  Co.  v.  Lvtle  Log., 
etc.  Co.,  38  W\ash.  88,  SO  Pac.'271. 

9.  See  the  titles  "Navigable  Wat- 
ers ; "  "  Waters  and  Watercourses. ' ' 
See  also  generally  the  titit's  ''Injuries 
to  Persons  and  Property;"  "Negli- 
gence." 

[a]  A  complaint  In  an  action  for 
obstructing  a  river,  showing  a  duty 
upon  the  part  of  the  boom  company 
to  do  certain  things,  and  neglii;ciit 
departure  therefrom  whereby  plaintitf 
suffered  damage  is  sufficient.  Coburu 
T.  Muskegon  B.  Co.,  72  Mich.  134,  40 
N.    W.    198. 

[b]  Inconsistency  in  Complaint. — An 
averment  in  a  complaint  that  a  strt-ain 
is  navigable  for  shingle  bolts  is  not 
negatived  by  another  averment  that 
j)laintiff  had  constructed  a  dam  for 
the  purpose  of  furnishing  a  sufficient 
supply  of  water  to  conveniently  and 
rapidly  lloat  shingle  bolts  and  other 
timber  products  down  said  stream; 
and  it  was  not  error  to  admit  evidence 
sujiporting  such  a  complaint.  Monroe 
Mill  Co.  V.  Menzel,  35  Wash.  487,  77 
Pac.  813,  102  Am.  St.  Rep.  905,  70 
L.  R.  A.  272. 

[cj  A  lease  which  is  not  the  basia 
of  the  action  against  a  lessee  for  in- 
juries to  land  caused  by  his  construc- 
tion of  a  boom,  need  not  be  alleged. 
Rogers  v.  Coal  River  B.  &  D.  Co.,  41 
W.  Va.  593,  23  S.  E.  919,  26  S.  E. 
1008. 

10.  Ingram   v.   Wishkah   Boom    Co., 
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that  the  injury  to  a  riparian  proprietor  from  the  booming  of  logs  on 
a  navigable  riVer  will  be  a  continuing  one,  the  court  is  warranted  in 
controlling  such  improper  use  of  the  river  by  a  perpetual  injunction/^ 
F.  Conversion  of  Logs  or  Timber.  —  1.  In  General.^^  _  statutes 
sometimes  give  a  party  treble  damages  against  persons  wilfully  cutting 
down  or  carrying  away  trees  or  timber  on  another's  land,^^  but  regard- 
less of  such  statutes  the  owner  of  lands  from  which  trees  growing  there- 
on have  been  wrongfully  cut  by  another,  and  thus  severed  from  the 
realty,  may  elect  to  sue  for  the  recovery  of  damages  to  the  land,  in 
trespass  quare  clausum  fregit,^*  or  he  may  waive  the  trespass,  consider 
the  trees  severed  as  personalty,  and  sue  for  their  wrongful  conversion, 
and  recover  their  value.^^  The  o^^^le^  of  land,  who  is  not  in  possession, 
cannot  maintain  replevin  for  the  recovery  of  saw  logs  severed  from 
the  land  by  one  in  adverse  possession  under  claim  of  right. ^^ 

2,  Jurisdiction  and  Venue.  —  The  action  of  trespass  quare  clausum 
is  local, ^'  but  an  action  for  conversion  of  trees  cut  is  transitory.^' ^ 

3.  Parties  and  Pleading^.  —  Parties  and  pleadings  in  these  actions 
follow  the  general  rules  elsewhere  treated.^®  In  an  action  for  conver- 
sion the  complaint  should  allege  the  plaintiff's  ownership  or  right,  the 
conversion  of  the  logs  and  their  value.^"  It  should  allege  with  cer- 
tainty the  quantitv  and  description  of  the  logs  or  timber  converted. ^^ 

II.    CRIMINAL  PROSECUTIONS.22  —  A.    Destruction  of  Brands 


35  Wash.   191,  77  Pac.  34;   "Watkinson 
V.  McCoy,  23  Wash.  372,  63  Pac.  245. 

11.  Watkinson  v.  McCoy,  23  Wash. 
372,  63  Pac.  245.  See  also  Monroe  Mill 
Co.  V.  Menzel,  35  Wash.  4S7,  77  Pac. 
813,  102  Am.  St.  Rep.  905,  70  L.  E.  A. 
272,  and  the  title  "Navigable  Waters." 

12.  Action  by  lien  claimant,  see 
supra,  I,  B. 

13.  See  the  statutes  and  Snelling  v. 
Garfield,  114  Mass.  443. 

14|.  Brady  v.  Brady,  161  N.  C.  324, 
77  S.  E.  235,  44  L.  R.  A.  (N.  S.)  279; 
Williams  v.  Elm  City  Lumber  Co.,  154 
N.  C.  306,  70  S.  E.  631,  Ann.  Caa. 
1912A,  917. 

15.  Cal. — Sampson  v.  Hammond,  4 
Cal.  184.  Me.— Whidden  r.  Seelye,  40 
Me.  247,  63  Am.  Dec.  661;  Moody  v. 
Whitney,  34  Me.  563.  Minn. — ^Jones  v. 
Bradley,  etc.  Co.,  114  Minn.  415,  131 
N.  W.  494.  N.  Y. — Pierrepont  V.  Bar- 
nard, 5  Barb.  364.  N.  C— Brady  v. 
Bradv,  161  N.  C.  324,  328,  77  S.  E. 
235,  44  L.  R.  A.  (N.  S.)  279.  Wis. 
Tvson  V.  McGuineas,  25  Wis.  656. 

'l6w  Clarke  v.  Clyde,  25  Wash.  661, 
66  Pac.  46. 

17.  Brady  V.  Brady,  161  N.  C.  324, 
77  S.  E.  235,  44  L.  R.  A.  (N.  S.)  279. 
See  generally  the  titles  "Trespass;" 
"Venuo." 


18.  Greeley  v.  Stilson,  27  Mich.  153; 
Tvson  V.  McGuineas,  25  Wis.  656; 
Bradv  v.  Brady,  161  N.  C.  324,  77  S.  E. 
235,  44  L.  R.  A-  (N.  S.)  279.  See  gen- 
erally the  title's  "Trover  and  Conver- 
sion;"  "Venue." 

19.  Sco  the  titles  "Parties;"  "Tres- 
pass ;  "   "  Trover  and  Conversion. ' ' 

[a]  Action  by  Assignee. — Webber  v. 
Quaw,  46  Wis.  118,  49  N.  W.  830.  See 
generally  the  titles  "Assignments;" 
"Parties." 

[b]  Action  by  Infant. — Truss  v.  Old 
6  Rand.  (27  Va.)  556,  18  Am.  Dec 
748.  See  10  Standard  Proc.  858,  861 
note  69. 

[c]  Negative  averments  that  the  de 
fendant  had  no  good  reason  for  believ 
ing  the  land  his  own,  are  unnecessary, 
Snelling  v.    Garfield,    114   Mass.   443. 

fd]  It  is  not  necessary  to  claim 
speciiically  treble  damages  where  the 
statute  allows  treble  damages.  Snell- 
ing r.  Garfield,  114  Mass.  443. 

20.  Milltown  Lumber  Co.  V.  Carter, 
5  Ga.  App.  344,  63  S.  E.  270. 

21.  Norman  v.  Rose  Lake  Lumber 
Co.,  22  Idaho  711,  128  Pac.  85,  Ann. 
Cas.    191 3E,   673. 

22.  See  generally  the  title  "Indict- 
ment and  Information." 
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Upon  Logs  and  Lumber.  —  The  indictment  founded  upon  a  statute 
prohibiting  the  destruction  of  the  brands  on  lojjrs  and  lumber  should 
properly  set  forth  all  the  statutory  elements  constitutins,'  the  offense," 
and  where  the  statute  requires  the  brands  to  be  recorded  in  specified 
offices,  the  indictment  must  show  such  recording.^* 

B.  For  Unlawful  Branding  of  Logs.  —  An  indictment  for  un- 
lawfully branding  another's  logs  must  show  that  the  logs  branded  were 
branded  without  the  consent  of  the  owner.^^ 

C.  Cutting  Down  or  Carrying  Away  Another's  Timber.  —  Stat- 
utes sometimes  make  it  a  penal  offense  to  wilfully  cut  down,  carry  away 
or  destroy  timber  upon  another's  land,  without  the  consent  of  the 
owner.^^  An  indictment  in  such  case  following  the  language  of  the 
statute  is  sufficient. ^^  The  land  need  not  be  described  in  the  indictment 
by  metes  and  bounds,  or  by  the  name  of  the  grantee,  or  any  other  mat- 
ter of  identity,  where  it  is  alleged  whose  land  it  was.^^ 


23.  Com.  V.  Puekett,  92  Ky.  206,  17 
S.  W.  35:?;  Johnson  V.  Com.,  14  Kv.  L. 
Eep.  257,  20  S.  W.  200. 

[a]  An  indictment  is  sufficiently 
certain  in  its  statement  of  facts  con- 
Btituting  the  offense,  that  properly  al- 
leges ownership  of  the  logs,  the  brand- 
ing of  the  logs,  the  character  of  the 
brand,  the  destruction  of  the  brand, 
the  felonious  intent  to  appropri- 
ate the  logs,  and  that  the  defend- 
ant did  in  fact  dispose  of  the  logs, 
with  an  averment  as  to  the  recordation 
of  the  brands  as  required  by  statute. 
Johnson  r.  Com.,  14  Ky.  L.  Rep.  257, 
20   S.   W.    200. 

24.  Com.  V.  Puekett,  92  Ky.  206,  17 
S.  W.  .35."?. 

fa]  Allegation  as  to  County  In 
Which   Recorded. — It   is  not   necessary 


to  allege  the  particular  county,  to  the 
exclusion  of  all  others,  from  which  the 
defaced  log  was  started,  where  the 
brand  is  required  to  be  recorded  in 
the  county  where  the  log  is  started  to 
market.  It  is  sufficient  to  allege  the 
recordation  of  the  brand  in  several 
counties  before  the  log  started,  and 
that  in  some  one  of  the  counties  named 
the  log  was  branded  and  started  to 
market.  Com.  v.  Puekett,  92  Ky.  206, 
17  S.  W.  353. 

26.     See   the    statutes   and   State   v. 
L.  Rep.  542,  32  S.  W.  136. 

26.  See    the    statute    and    State    v. 
Warren,  13  Tex.  45. 

27.  State   v.    Warren,    13     Tex.     4J. 
See  12  Standard  Proc.  437. 

28.  State  v.   Warren,  13  Tex.   45. 


LORD  CAMPBELL'S  ACT.  —  See  Death  by  Wrongful  Act. 


LOST  GOODS  — See  Personal  Property. 
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CROSS-REFERENCES: 
Eeforination, 

Lost  pleadings  and  records,  see  the  title  ''Kecords." 

Lost  or  mutilated  indictments,  informations  and  complaints,  see  12 
Standard  Proc.  IGO,  et  seq. 

Substituting  copy  of  writ  of  execution  after  loss  or  destruction  of 
original,  see  16  Stand.ard  Proc.  257. 

Proving  contents  of  lost  instruments,  see  8  Ency,  of  Ev.  340,  et  seq. 

For  forms,  see  9  Standard  Proc.  798,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 


L  REMEDIAL  JURISDICTION.  —  A.  In  Equity.  —  1.  Oen- 
erally.  —  Equity  jurisdiction  for  discovery  and  relief  in  proper  cases 
touching  lost  instruments  is  as  old  as  equity  itself.^     Equity  will  en- 


1.  See  Story's  Eq.  Jur.,  §81,  ct  seq.; 
Poniero}  's  Eq.  Jur.,  §§S31,  S32,  and 
the  followiug  cases:  U.  S. — iSecurity 
6av.  &  Loan  Assn.  v.  Buchanan,  66 
Fed.  799,  U  C.  C.  A.  97.  Alar. — Torrent 
Fire  Engine  Co.  No.  5  v.  Mobile,  101 
Ala.  559,  14  So.  557.  la.— Temple  r. 
Gove,  8  Iowa  511,  74  Am.  Dec.  320; 
Ljish  V.  Butch,  4  Iowa  215.  Ky. 
Blight's  Heirs  v.  Banks'  E.xrs.,  6  Mou. 
192,  17  Am.  Dec.  136.  Me. — Lancy  v. 
Randlett,  80  Me.  169,  13  Atl.  686,  6 
Am.  St.  Rep.  169.  Mass.— Campbell  V. 
ShoMon,  13  Pick.  8.  Mo.— Bohart  t'. 
Chamberlain,  99  Mo.  622,  13  S.  W.  85; 
Wvnn  r.  Cnrv,  43  Mo.  301.  N.  0, 
Ricks  V.  Wilson,  151  N.  C.  46.  65  S. 
E.  614.  Ohio. — Michael  v.  Mills,  17 
Ohio  601;  Sonk 's  Admr.  r.  Friend 'i 
Admr.,  9  Ohio  78.  Tenn. — Parson 'g 
Admr.  v.  Wilson,  2  Overt.  260.  Vt. 
Hopkins  r.  Adams,  20  Vt.  407.  W.  Va. 
Lvttle  V.  Cozad,  21  W.  Va.  183,  195; 
Hickman    r.    Painter,    11    W.   Va.    386. 
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Eng.— Whitfield  r.  Fausset,  1  Ves. 
«eu.  3S7,  392,  27  Eng.  Reprint  1097. 
[a]  The  original  grounds  of  this 
Jurisdiction  were  two.  (Ij  At  common 
law  profert  of  a  sealed  instrument 
was  necessary  in  an  action  at  law;  and 
as  no  profert  was  possible  when  tht 
writing  was  lost,  the  action  could  not 
be  maintained.  Profert  was  never 
necessary  in  an  action  in  equity.  (2) 
A  court  of  equity  could  require  plain- 
tiff to  give  indemnity,  and  by  its  de- 
cree adjust  the  rights  of  the  litigants 
by  securing  and  indemnifying  a  de- 
fendant against  further  lial)iiity.  The 
common  law  requisite  of  a  prnfert  is 
now  abolished,  but  equitable  .iurisdic- 
tion  in  these  cases  still  prevails.  Pom- 
erov's  Eq.  .Tur.,  §8;n.  And  see  Helm  v. 
Eastland,  2  Bibb  (Kv.)  193;  Metcalf 
r.  Standeford,  1  Bibb  (Kv.)  618;  Lvt- 
tle r.  Cozad,  21  W.  Va.  183,  196;  East 
India  Co.  r.  Boddam,  9  Vos.  ,Tr.  464, 
32  Eng.  Eeprint  682;  Whitfield  v.  Faus- 
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tertain  an  action  to  establish  a  lost  or  destroyed  instrument.^     And 
courts  of  equity  have  authority  to  order  the  re-execution  of  a  lost  in- 


set, 1  Ves.  Sen.  387,  392,  27  Eng.  Ee- 
print  1097. 

[b]  The  grounds  upon  which  such 
a  bill  is  niaintainable  is  that  complain- 
ant seeks  to  obtain  a  discovery  from 
defendant  of  a  lost  instrument,  and 
also  relief  consequent  upon  the  dis- 
covery. Temple  v.  Gove,  8  Iowa  511, 
74  Am.  Dec.  320. 

[e]  When  a  deed  is  lost  and  not 
recorded,  while  a  court  of  law  can  af- 
ford relief  by  permitting  the  party 
claiming  under  it  to  prove  its  con- 
tents in  a  suit  then  pending  before 
it,  it  cannot  afford  relief  from  future 
dangers  that  may  arise  from  subse- 
quent purchasers  and  judgment  credi- 
tors without  actual  notice.  A  court 
of  equity  is  alone  capable  of  dealing 
with  such  a  case,  not  alone  by  afford- 
ing present  relief,  but  by  establishing 
safeguards  against  future  exigencies, 
and  having  jurisdiction  for  this  pur- 
pose, it  will  in  suitable  cases  retain 
the  cause  and  make  a  final  adjudication 
between  the  parties.  Griffin  r.  Fries, 
23  Fla.  173,  2  So.  266,  11  Am.  St.  Eep. 
351. 

|dj  Discovery  and  Specific  Per- 
formance.—A  court  of  equity  has  jur- 
isdiction of  an  action  seeking  discov- 
ery of  the  contents  of  a  lost  memor- 
andum in  writing  and  also  to  award 
specific  performance  of  such  contract. 
Wiley  r.   Mull  ins,   22   Ark.   394. 

fe]  Finding  Instrument  Pending 
Suit. — A  court  of  equity  is  not  ousted 
of  jurisdiction  if  the  instrument  be 
found  after  suit  is  brought  thereon. 
Ky. — Crawford  v.  Summers,  3  J.  J- 
Marsh.  300.  Mo. — Miller  v.  Wells,  5 
Mo.  6.  N.  J.— Force  v.  Elizabeth,  28 
N.  J.  Eq.  403.  N.  C— Hamlin  r.  Ham- 
lin, 56  N.  C.  191.  W.  Va.— Lyttle  v. 
Cozad,  21  W.  Va.  183.  And  see  Drake 
V.  Eamey,  Ehodes  &  Co.,  3  Eich.  L.  (S. 
C.)  37. 

2.  U.  S. — Simmons  Cteek  Coal  Co. 
V.  Doran,  142  U.  S.  417,  12  Sup.  Ot.  239, 
35  L.  ed.  1063;  Prescott  v.  Williams- 
port  &  N.  B.  E.  Co.,  159  Fed.  244.  Ala. 
Torrent  Fire  Engine  Co.  No.  5  v.  Mo- 
bile. 101  Ala.  559,  14  So.  557.  Fla. 
Griffin  v.  Fries,  23  Fla.  173,  2  So.  266, 
11  Am.  St.  Eep.  351.  Ga.— Fulgham 
r.  Pate,  77  Ga.  454;  Continental  Fer- 
tilizer Co.  V.  Pass,  7  Ga.  App.   721,  67 


S.  E.  1052.  Ind.— Hoddy  v.  Hoard,  2 
Ind.  474,  54  Am.  Dec.  456.  Md.— Shu- 
gars  V.  Shugars,  105  Md.  336,  66  Atl. 
273.  Mich. — See  Dver  v.  Skadan,  128 
Mich.  348,  87  N.  W.  277,  92  Am.  St. 
Eep.  461.  Mo. — Bohart  v.  Chamber- 
lain, 99  Mo.  622,  13  S.  W.  85;  Mason 
V.  Black,  87  Mo.  329;  Wynn  v.  Cory, 
43  Mo.  301.  See  Morris  v.  Parry,  218 
Mo.  701,  118  S.  W.  430;  Haworth  V. 
Haworth,  123  Mo.  App.  303,  100  S.  W. 
531.  Nev. — Low  v.  Staples,  2  Nev. 
209.  N.  J. — Eeeves  v.  Morgan,  48  N. 
J.  Eq.  415,  21  Atl.  1040.  N.  Y.— Kent 
v.  Church  of  St.  Michael,  136  N.  Y.  10, 
32  N.  E.  704,  32  Am.  St.  Eep.  693,  18 
L.  E.  A.  331;  Matter  of  Ellard,  62 
Misc.  374,  114  N.  Y.  Supp.  827;  Her- 
shey  r.  Eobson,  121  N.  Y.  Supp.  167. 
Tfenn. — Hord  v.  Baugh,  7  Humph.  576, 
46  Am.  Dec.  91.  Tex. — Broxson  v.  Mc- 
Dougal,  63  Tex.  193.  Va.— Taliaferro 
V.  Foote,  3  Leigh  (30  Va.)  58;  Wade's 
Heirs  v.  Greenwood,  2  Eob.  (41  Va.) 
474,  40  Am.  Dec.  759.  W.  Va.— Cart 
right  V.  Cartright,  70  W.  Va.  507,  74 
S.'E.   655,   Ann.   Cas.   191 4A,  578. 

[a]  An  application  to  establish  lost 
papers  is  a  suit.  Cobb  v.  Cobb,  10  Ga. 
^45. 

[b]  Negotiable  Instruments. — Sucli 
jurisdiction  can  be  invoked  in  refer 
ence  to  instruments  which  are  negoti- 
able. Matter  of  Ellard,  62  Misc.  374, 
114  N.  Y.  Supp.   827. 

[c]  Instruments  Excluded. — Wher 
the  statute  provides  for  the  summary 
establishment  of  a  lost  bond,  bill, 
note,  draft,  check  or  other  evidence 
of  indebtedness,  a  mortgage  is  not  in 
eluded.  Littlefield  &  Bro.  V.  Clary,  66 
Ga.  322.  And  see  St.  Louis,  A.  &  T. 
Ey.  Co.  V.  Harris,  73  Tex.  375,  11  S, 
W.  405,  that  when  the  statute  sets  out 
the  instruments  that  may  be  reestab- 
lished, others  are  excluded. 

[dl  This  procedure  is  cumulative 
(1)  and  not  exclusive  of  the  right  of 
the  owner  or  holder  of  a  lost  paper  to 
sue  on  a  copy  of  it.  Continental  Fer- 
tilizer Co.  7\'Pass,  7  Ga.  App.  721,  67 
S.  E.  1052.  (2)  "A  partv  is  not 
obliged  to  establish  a  lost  paper  under 
the  judiciary  act,  but  may,  by  show- 
ing its  loss  or  destruction.  .  .  .  give 
in  secondary  evidence  of  its  contents, 
and,  upon   sufficient  proof,   recover  on 
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strninont,^  or  one  tliat  lias  been  mutilated,^  or  destroyed.'  The  fact 
that  the  oliligation  cvideneed  by  the  instniment  has  not  matured,  is 
immaterial,  in  an  action  to  establish  it."  Equity  may  enjoin  an  action 
at  law  in  a.  suit  to  establish  a  lost  deed  constituting  the  basis  of  the 
claim  of  title  bv  the  defendant  in  the  law  action.'' 

2.     Action  Upon  Lost  or  Destroyed  Instrument.  —  A  court  of  equity 
has  jurisdiction  of  an  action    upon    a    negotiable    instrument,    lost** 


it  as  a  lost  or  destroyed  paper."  Haug 
V.  Riley,  101  Ga.  372,  29  S.  E.  44,  40 
L.  E.  A.  244.  See  also  Goodman  v. 
Henderson,  58  Ga.  567;  Lindsay  v. 
Kondrick  &  Co.,  30  Ga.  546;  Eoss  & 
Co.  l'.  "Wright,  12  Ga.  507. 

[e]  For  Use  as  Evidence  of  a  Tort, 
An  action  in  equity  to  establish  a 
lost  instrument  will  not  be  entertained 
merely  as  a  piece  of  written  evidence 
upon  which  it  is  sought  to  charge  de- 
fendant with  a  tort.  Security  Sav.  & 
Loan  Assn.  t\  Buchanan,  66  Fed.  799, 
14  C.  C.  A.  97. 

[f]  No  Other  Eelief  Demanded. 
Equity  will  entertain  an  action  to  re- 
Btore  a  lost  deed,  even  if  no  other  re- 
lief be  demauded.  Cartright  v.  Cart- 
right,  70  W.  Va.  507,  74  S.  E.  655,  Ann. 
Cas.   1914A,  578. 

3.  U.  S. — Simmons  Creek  Coal  Co. 
f.  Doran,  142  U.  S.  417,  12  Sup.  Ct. 
2."".9,  35  L.  ed.  1063.  Ala.— Hudspeth  v. 
Thomason,  46  Ala.  470;  Owen  v.  Paul, 
16  Ala.  130,  widow  and  heirs  of  vendor 
may  be  required  to  make  the  convey- 
ance. Ark. — Craig  v.  Chicot  County, 
40  Ark.  233,  warrant  of  county.  Cal. 
Conlin  r.  Eyan,  47  Cal.  71 ;  Cummings 
r.  Coe,  10  Cal.  529.  111.— Rockwell  v. 
Servant,  54  111.  251;  Bennett  v.  Waller, 
23  111.  97,  heir  of  original  vendor  may 
be  required  to  make  the  conveyance. 
Ind. — Clarke  r.  Featherston,  32  Ind. 
142.  But  see  Hoddy  v.  Hoard,  2  Ind. 
474,  54  Am.  Doc.  456.  Me. — Lancv  r. 
Eandlett,  80  Me.  169,  13  Atl.  686,  6 
Am.  St.  Eep.  169.  Md.— Tvson  v. 
George's  Creek  C.  &  T.  Co.,  il5  Md. 
564,  81  Atl.  41;  Shugars  r.  Shugars,  105 
Md.  336,  66  Atl.  273.  Mass.— Niles  v. 
Graham,  181  Mass.  41,  62  N.  E.  986. 
Miss.— New  Orleans  J.  &  G.  N.  R.  Co. 
V,  Mississippi  College,  47  Miss.  560,  to 
order  reissue  of  bonds  of  railroad.  Mo. 
Anthony  v.  Beal,  111  Mo.  637,  20  S. 
W.  326;  Bohart  r.  Chamberlain,  99  Mo. 
622,  13  S.  W.  85.  N.  H.— Lawrence  v. 
Lawrence,  42  N.  IT.  109,  reexecution  of 
unrecorded  mortgage.  N.  Y. — Kent  v. 
Church  of  St.  Michael,  136  N.  Y.   10, 
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32  N.  E.  704,  32  Am.  St.  Rep.  693,  18 
L.  R.  A.  331.  But  see  Dull  v.  Rohr,  13 
Misc.  530,  35  N.  Y.  Supp.  523,  70  N. 
Y.  St.  134.  N.  C— McCormick  v.  Jer- 
nigan,  110  N.  ('.  406,  14  S.  E.  971; 
McMillan  v.  Edwards,  75  N.  C.  81, 
unregistered  sheriff's  deed.  Eng. — Ben- 
nett V.  Ingoldsby,  Finch  262. 

Compare  City  of  New  Orleans  r. 
Caldwell,  14  La.  499,  as  to  bonds  of 
n)unicipality. 

[a]  Void  Instrument. — A  court  of 
equitj'  will  not  restore  a  lost  deed 
when  from  the  record  in  the  suit,  the 
deed  appears  to  be  void  on  its  face. 
Poling  i\  Poling,  61  W.  Va.  78,  55  S. 
E.  993. 

4.  Niles  V.  Graham,  181  Mass.  41, 
62  N.  E.  986. 

5.  Boves  v.  Ramsden,  34  Ore.  253, 
55  Pac.  538. 

6.  Prescott  t\  Williamsport  &  N. 
B.  R.  Co.,  159  Fed.  244;  W.alle  i:  Doug- 
las, 136  La.  70,  66  So.  542. 

7.  Lash  r.  Butch,  4  Iowa  215. 

[a]  Where  an  action  at  law  is 
lirought  to  recover  possession  of  real 
property,  both  parties  claiming  from  a 
common  grantor,  and  defendant  claims 
under  a  deed  that  is  lost,  the  defend- 
ant may  maintain  an  action  in  equity 
to  enjoin  the  action  at  law,  estai)lish 
his  lost  deed  and  perfect  his  claim  of 
title.     Lash   v.  Butch,  4  Iowa   215. 

8.  U.  S. — Prescott  r.  Williamsport 
&  N.  B.  R.  Co.,  159  Fed.  244.  Ark. 
German  Nat.  Bank  v.  Moore,  llfi  Ark. 
490,  173  S.  W.  401.  Ind.— Blooming- 
ton  v.  Smith,  123  Ind.  41,  23  N.  E.  972, 
18  Am.  St.  Rep.  310.  Ky.— .lackson  v. 
.Jackson's  Admr.,  6  Dana  257;  West  r. 
Patton,  Litt.  Sel.  Cas.  405.  Md.— Fella 
Point  Sav.  Inst.  r.  Weedon,  18  Md. 
320,  81  Am.  Dec.  603.  Mass.— Savan- 
nah Nat.  Bank  v.  Haskins,  101  Mass. 
370,  3  Am.  Rep.  373,  action  against 
indorser.  Miss. — Wofford  v.  Board  Po- 
lice of  Holmes  County,  44  Miss.  579. 
Mo.— Hudson  v.  Wright,  204  Mo.  412, 
103  S.  W.  8;  Warder,  Bushnell  &  Gless- 
ner  Co.  v.  Libby,  104  Mo.  App.  140,  78 


LOST  INSTRUMENTS 


25 


or  destroyed.^  So  also  it  may  have  jurisdiction  of  an  action  upon  other 
lost  or  destroyed  instruments  where  a  remedy  at  law  is  available  or 
inadequate  to  furnish  the  relief  desired.^"  Thus  an  action  on  a  lost 
instrument  under  seal  is  sometimes  maintainable  in  equity."  Where 
equity  has  obtained  jurisdiction  to  establish  or  cause  a  re-execution  of 
a  lost  instrument,  it  may  incidentally  enforce  the  instrument. ^^ 

3.     Concurrent  Jurisdiction.  —  Equity  possesses  at  least  concurrent 
jurisdiction  in  proceedings  for  the  establishment  or  enforcement  of 


S.  W.  338;  Barrows  v.  Million,  43  Mo. 
App.  79.  N.  J. — Clinton  Nat.  Bank  i'. 
Stiger,  67  N.  J.  Eq.  522,  58  Atl.  1055; 
Moore  v.  Durnan,  63  N.  J.  Eq.  96,  51 
Atl.  449,  affirmed,  69  N.  J.  Eq.  828,  65 
Atl.  463,  115  Am.  St.  Rep.  635.  N.  C. 
Carter  v.  Jones,  40  N.  C.  196,  49  Am. 
■Dec.  425;  Allen  v.  State  Bank,  21  N. 
C.  3.  S.  C— Smith  v.  Nelson,  83  S.  C. 
294,  65  S.  E.  261,  137  Am.  St.  Rep.  808, 
24  L.  R,  A.  (N.  S.)  644;  Chewning  v. 
Singleton,  2  Hill  Eq.  371  (although  it 
was  due  when  lost);  Davis  v.  Benbow, 
2  Bailey  L.  427.  Tenn. — Irwin  v. 
Planters'  Bank,  1  Humph.  145.  Tex. 
Clay  V.  Gage,  1  Tex.  Civ.  App.  661,  20 
S.  W.  948,  lost  warehouse  receipt.  Vt. 
Adams  v.  Edmunds,  55  Vt.  352.  Va. 
Farmers'  Bank  v.  Reynolds,  4  Rand. 
(25  Va.)  186;  Bank'  of  Virginia  i'. 
Ward,  6  Munf.  (20  Va.)  166.  W.  Va. 
Clark  V.  Nickell,  73  W.  Va.  69,  79  S. 
E.  1020,  Ann.  Cas.  1917A,  1286;  Camp- 
bell V.  Mvers,  72  W.  Va.  428,  78  S.  E. 
671,  48  L.  R.  A.  (N.  S.)  648;  Exchange 
Bank  v.  Morrall,  16  W.  Va.  546. 

[a]  Time  of  Loss. — To  give  a  court 
of  equity  jurisdiction  it  is  not  neces- 
sary that  the  note  should  have  been 
lost  before  it  was  due.  Green  v.  Stone^ 
Walk.    Ch.    (Mich.)    109. 

[b]  Discovery  of  the  instrument 
while  suit  is  pending  does  not  preclude 
plaintiff  from  obtaining  relief.  Clark 
V.  Nickell,  73  W.  Va.  69,  79  S.  E.  1020, 
Ann.  Cas.  1917A,  1286.  And  see  Miller 
V.  Wells,  5  Mo.  6. 

[c]  Unindorsed  Note. — An  action  in 
equity  may  be  maintained  on  an  un- 
indorsed note.  Moore  r.  Durnan,  69  N. 
J.  Eq.  828,  65  Atl.  463,  115  Am.  St. 
Rep.  635. 

9.  Ky. — Fisher  r.  Mershon,  3  Bibb 
527;  West  v.  Patton,  Litt.  Sel.  Cas. 
405.  Miss. — Truly  v.  Lane,  7  Smed. 
&  M.  325,  45  Am.  Dec.  305.  N.  0. 
Dumas  v.  Powell,  22  N.  C.   122. 

10.  See  Ga. — Hardeman  v.  Batters- 
by,  53  Ga.  36.  N.  J.— Reeves  v.  Mor- 
gan, 48   N.   J.  Eq.   415,   21   Atl.    1040. 


W.  Va. — Campbell  v.  Myers,  72  W.  Va. 
428,  78  S.  E.  671,  48  L.  R.  A.  (N.  S.) 
648j  note. 

[a]  Where  a  warehouseman's  re- 
ceipt for  cotton  was  lost  or  destroyed, 
a  court  of  equity  has  jurisdiction  of 
a  bill  filed  for  the  recovery  of  the 
cotton.  Hardeman  v.  Battersby,  53  Ga. 
36. 

[b]  Recovery  on  Lost  Contract 
An  action  in  equity  may  be  maintained 
to  recover  for  beeves  delivered,  when 
they  were  furnished  under  a  written 
contract  that  is  lost.  Bolware  r.  Bol- 
Avare,  1  Litt.   (Ky.)    124. 

[c]  Equity  has  jurisdiction  of  an 
action  to  recover  rent  due  under  a 
written  contract  that  is  lost.  Law- 
rence V.  Hammett,  3  J.  J.  Marsh.  (Kv.) 
287. 

[d]  To  enforce  an  apprentice  agree- 
ment that  is  lost.  Linconfelter  v. 
Kelly,  6  J.  J.  Marsh.  (Ky.)  339. 

11.  111.— Patton  V.  Campbell,  70  111. 
72.  Ind. — Bloomington  v.  Smith,  123 
Ind.  41,  23  N.  E.  972,  18  Am.  St.  Rep. 
310.  Ky. — Foster's  Admr.  v.  Williams, 
5  B.  Mon.  197.  Mo.— Miller  v.  Wells, 
5  Mo.  6.  N.  J. — Reeves  v.  Morgan,  48 
N.  J.  Eq.  415,  21  Atl.  1040,  though  the 
bond  be  non-negotiable.  N.  C. — Carter 
r.  Jones,  40  N.  C.  196,  49  Am.  Dec. 
425;   Allen  v.  State  Bank,  21  N.  C.  3. 

fa]  In  the  case  of  lost  bonds,  the 
jurisdiction  of  courts  of  equity  affords 
relief  more  adequate  and  perfect  than 
can  be  done  by  courts  of  law,  the 
former  requiring  indemnity  to  be  given 
to  the  alleged  obligor.  Deans  v.  Dortch, 
40  N.  C.  321.  And  see  Foster's  Admr. 
V.  Williams,   5  B.   Mon.    (Ky.)    197. 

fb]  Action  for  Breach  of  Bond. 
Miss. — Goldman  v.  Page,  59  Miss.  404; 
New  Orleans  J.  &  G.  N.  R.  Co.  v. 
Mississippi  College,  47  Miss.  560;  Truly 
V.  Lane,  7  Smed.  &  M.  325,  45  Am. 
Dec.  305.  Ore. — Howe  v.  Taylor,  8 
Ore.  284.  Tenn. — Harrison  v.  Turbe- 
ville,  2  Humph.   242. 

12.  See  infra,  II,  G. 
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lost  instruments,  cvon  though  courts  of  law  have  acquired  jurisdiction, 
over  them."  The  fact  that  a  statutory  remedy  has  been  provided  does 
not  of  itself  deprive  equity  of  eoreurrent  jurisdiction.^* 

B.  At  Law.  —  1.  Generally.  —  Remedies  at  law  for  the  estab- 
lishment of  lost  instruments  have  been  provided  by  statute  in  some 
states.'"^ 

2.  Actions  Upon  Negotiable  Instruments.  —  At  common  law  an 
action  at  law  could  not  be  maintained  on  a  lost  negotiable  instrument," 


13.  U.  S. — Prescott  v.  Williamsport 
&  N.  B.  R.  Co.,  159  Fed.  244.  Ala. 
Crawford  r.  Childress'  Exrs.,  1  Ala. 
4S2;  Tindall  v.  Childress,  2  Stew.  &  P. 
250.  Ga. — Fulgham  v.  Pate,  77  Ga. 
454;  Hardeman  r.  Battersby,  53  Ga. 
36.  But  see  Osborn  v.  Ordinary  of  Har- 
ris County,  17  Ga.  123,  63  Am.  Dec. 
230.  111.— Fleet  v.  Hertz,  201  HI.  594, 
66  N.  E.  858,  94  Am.  St.  Eep.  192 
(reversing  98  111.  App.  564);  Patton 
V.  Camijbell,  70  111.  72;  Fisher  v. 
Sievres,  65  111.  99.  N.  H.— Hill  v.  Bar- 
ney, 18  N.  H.  607.  N.  J. — Clinton  Nat. 
Bank  v.  Stiver,  67  N.  J.  Eq.  522,  58 
Atl.  1055;  Reeves  r.  Morjjan,  48  N.  J. 
Eq.  415,  429,  21  Atl.  1040;  Force  v. 
Elizabeth,  27  N.  J.  Eq.  408,  reversed 
on  other  grounds,  29  N.  J.  Eq.  587. 
N.    y.— Mavne    v.    Griswold,    3    Sandf. 

463,  478.  N.  C— Davis  v.  Davis,  41  N. 
C.  418;  Deans  v.  Dortch,  40  N.  C.  331, 
334.  Ohio. — Sook's  Admr.  v.  Friend's 
Admr.,  9  Ohio  78.  Orei. — See  Howe  v. 
Tavlor,  6  Ore.  284,  291.  Va.— Kabler 
f.  Spencer's  Admr.,  114  Va.  589,  77  S. 
E.  504;  Shields  r.  Com.,  4  Rand.  (25 
A'a.)  541.  W.  Va.— Hall  r.  Wilkin- 
son, 35  W.  Va.  167,  12  S.  E.  1118; 
Lyttle  r.  Cozad,  21  W.  Va.  183;  Mitch- 
ell V.  Chancellor,  14  W.  Va.  22;  Hick- 
man I'.  Painter,  11  W.  Va.  386.  Eng. 
East   India   Co.  v.   Boddam,   9   Ves.   Jr. 

464,  466,  32  Eng.  Reprint  682;  Brom- 
ley V.  Holland,  7  Ves.  Jr.  3,  19,  32  Eng. 
Reprint  2;  Toulman  v.  Price,  5  Ves. 
Jr.  235,  238,  31  Eng.  Reprint  563; 
Alhinson  v.  Leonard,  3  Bro.  Ch.  218, 
224,  29  Eng.  Reprint  499;  Walmsley  r. 
Child,  1  Ves.  Sen.  341,  27  Eng.  "Re- 
print  1070. 

[a]  The  jurisdiction  in  chancery 
had  its  origin  over  the  fact  that  at 
law  profert  was  necessary,  and  in  case 
of  a  lost  bond  it  could  not  be  made, 
therefore  equity  interposed  on  the 
ground  of  accidc'.t.  When  afterwards 
courts  of  law  permitted  profert  to  be 
dispensed  with  in  such  cases,  courts  of 
chancery    doubted    whether   the    courts 
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of  law  could  give  indemnity,  and  if 
they  could  whether  they  could  make 
the  indemnity  adequate  and  ample,  and 
therefore  retained  and  continued  to 
exercise  the  jurisdiction  upon  that 
ground.  Irwin  i".  Planters'  Bank,  1 
Humph.  (Tenn.)  145.  And  see  Fos- 
ter's Admr.  v.  Williams,  5  B.  Mon. 
(Ky.)  197;  Smith  v.  Walker,  Smed.  & 
M."ch.   (Miss.)   432. 

11.  See  Jones  r.  Ballon,  139  N.  C. 
526,  52  S.  E.  254,  and  cases  in  pre- 
ceding note.  Compare  Lake  r.  Weaver, 
77   N.   J.    Eq.    100,    75    Atl.    906. 

[aj  In  North  Carolina  the  superior 
court  has  jurisdiction  of  an  action  to 
establish  a  lost  deed,  though  the  stat- 
ute also  provides  another  remedy 
(Code  §56).  Jones  r.  Ballou,  139  N. 
C.  526,  52  S.  E.  254.  And  see  McCor- 
mick  17.  Jernigan,  110  N.  C.  406,  14  S. 
E.  971;  Tuttle  r.  Rainev,  98  N.  C.  513, 
4   S.   E.   475. 

[b]  The  statutes  allowing  second- 
ary evidence  of  the  contents  of  writ- 
ten instruments  do  not  take  away  the 
jurisdiction  of  courts  of  equity  to  63- 
talilish  lost  instruments.  Howe  v.  Tay- 
lor, 6  Ore.  284. 

15.  See  the  statutes  and  Cal. — Shores 
V.  Withers,  166  Cal.  403,  137  Pac.  7. 
Fla. — Bigelow  r.  Summers,  2S  Fla.  759, 
9  So.  690.  Ga.— Fulgham  r.  Pate,  77 
Ga.  454;  Rowland  r.  Daily,  45  Ga.  129; 
Barney  r.  Doyle,  Dud.  200.  Ore. — Howe 
r.   Taylor,  6   Ore.   284,  291. 

fa]  In  Florida  the  circuit  court  as 
well  as  justice's  courts,  have  ])ower  to 
establish  copies  of  promissory  notes  or 
other  written  papers  in  lieu  of  the  lost 
originals  thereof.  Bigelow  t\  Sum- 
mers, 28  Fla.  759,  9  So.  690. 

16.  D.  C. — Butler  v.  Joyce,  9  Mackey 
191,  16  L.  R.  A.  205,  ' distiDriui.'iliinri 
Boteler  r.  Dexter,  9  Mackey  26.  N.  Y. 
Kirbv  r.  Sisson,  2  Wend.  550:  Rowley 
?•.  Bnll,  3  Cow.  303,  15  Am.  Dec.  266. 
Vt. — Adams  r.  Edmunds,  55  Vt.  352. 
Va.— Moses  r.  Trice,  21  Gratt.  (62  Va.) 
556,  8  Am.  Rep.  609;  Davis  v.  Miller, 
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the  reason  being  that  indemnity  could  not  be  required  at  law  but  could 
be  in  equity."  An  action  on  such  instruments  may  be  maintained,  how- 
ever, when  permitted  by  statute,^^  if  the  statutory  conditions  are  com- 


14  Gratt.  (55  Va.)  1.  W.  Va.— Camp- 
bell r.  Myers,  72  W.  Va.  428,  78  S.  E. 
671,  48  L.  R.  A.  (N.  S.)  648,  note. 
Eng. — Eamuz  v.  Crowe,  1  Exch.  167, 
18  Eng.  L.  &  Eq.  514;  Champion  v. 
Terry,  3  Bvod.  &  B.  295,  7  Moore  130, 
7  E.  C.  L.  738,  129  Eng.  Reprint  1298. 

[a]  Lost  Before  Maturity. — Baker 
r.  Dumbolton,  10  Johns.  (N.  Y.)  240; 
Pintard  t'.  Tackington,  10  Johns.  (N. 
Y.)    104. 

[b]  Loss  After  Acceptance  of  Bill. 
(1)  An  action  at  law  cannot  be  main- 
tained on  a  lost  negotiable  bill  after 
it  has  been  accepted.  Ramuz  v.  Crowe, 
1  Exch.  (Eng.)  167_,  18  Eng.  Law  & 
Eq.  514.  (2)  An  indorsee  of  a  bill 
may  not  recover  against  the  acceptor 
of  a  lost  bill,  though  it  was  overdue 
when  lost  and  indemnity  is  offered,  the 
acceptor  being  entitled  to  the  posses- 
sion of  the  bill  when  he  pays  it.  Han- 
sard V.  Robinson,  7  Barn.  &  C.  (Eng.) 
90,  9  D.  &  R.  860,  5  L.  J.  K.  B.  O.  S. 
242,  R.  &  M.  404  (n.),  14  E.  C.  L.  50, 
108  Eng.  Reprint  659;  Pool  v.  Smith, 
Holt  N.  P.  (Eng.)  144,  3  E.  C.  L.  64; 
Pierson  v.  Hutchinson,  2  Campb.  (Eng.) 
211.  But  see  Long  v.  Bailie,  2  Campb. 
(Eng.)  214,  note  when  indorsement 
special. 

[c]  Lost  Note  Payable  to  Bearer. 
Adams  r.  Edmunds,  55  Vt.  352;  Hough 
V.  Barton,  20  Vt.  455;  Hopkins  V. 
Adams,  20  Vt.  407;  Wright  v.  Jacobs, 
1  Aik.  (Vt.)  304;  Hansard  v.  Robin- 
son, 7  B.  &  C.  90,  9  D.  &  R.  860,  5  L. 
J.  K.  B.  O.  S.  242,  R.  &  M.  404  (n.), 
14  E.  C.  L.  50,  108  Eng.  Reprint  659. 
See  also  Willis  v.  Cresey,  17  Me.  9 
(indorsement  in  blank) ;  Moses  V. 
Trice,  21  Gratt.  (62  Va.)  556,  8  Am. 
Rep.   609. 

[d]  Amount  Involved  Too  Small 
for  Equity. — An  action  may  not  be 
maintained  at  law  upon  a  lost  note,  be- 
cause the  amount  involved  was  too 
small  for  a  suit  in  equity.  Grant  v. 
Reid,  46  N.  C.  512;  Clancy  v.  Baldwin, 
46  N.  C.  78. 

Tel  In  Absence  of  Statute. — (1)  Tn 
England  the  doctrine  is  firmly  estab- 
lished that  an  action  at  law  cannot  be 
maintained  upon  a  lost  negotiable  in- 
strument transferable  by  delivery;  the 
sole    remedy    of    the    owner    being    in 


chancery.  Hansard  v.  Robinson,  7  Barn. 
&  C.  90,  14  E.  C.  L.  50,  108  Eng.  Reprint 
659;  Ramuz  v.  Crowe,  1  Exch.  (Eng.) 
167,  18  Eng.  Law  &  Eq.  514.  (2)  In  this 
country  there  has  been  some  conflict 
of  authority,  but  the  great  weight  of 
authority  is  in  harmony  with  tlie  Eng- 
lish doctrine.  Some  states  have  pro- 
vided statutory  remedies  by  which 
most  of  the  difficulties  standing  in  the 
way  of  actions  at  law  have  been  re- 
moved. In  other  states  having  com- 
mon law  and  equitable  powers  blended 
in  the  same  court  the  practice  is  for 
those  courts  to  assume  jurisdiction  in 
this  class  of  cases.  But  in  jurisdictions 
where  the  common  law  and  equity 
tribunals  are  separate  and  -distinct,  we 
find  the  former  steadily  refusing  to 
take  jurisdiction  of  suits  upon  lost 
negotiable  instruments.  Moses  ('.  Trice, 
21  Gratt.  (62  Va.)  556,  8  Am.  Rep. 
609. 

17.  Moses  t\  Trice,  21  Gratt.  (62 
Va.)  556,  8  Am.  Rep.  609;  Campbell  v. 
Mvers,  72  W.  Va.  428,  78  S.  E.  671,  48 
L.R.  A.  (N.  S.)  648  (note);  Aranguren 
V.  Scholfield,  38  Eng.  L.  &  Eq.  424; 
Fx  parte  Greenway,  6  Ves.  Jr.  812,  31 
Eng.  Reprint  1321;  Pierson  v.  Hutchin- 
son,  2   Campb.    (Eng.)    211. 

18.  See  the  statutes,  also  note  ap- 
pended to  Campbell  v.  Myers,  72  W. 
Va.  428,  78  S.  E.  671,  48  L.  R.  A.  (N. 
S.)  648,  654,  655;  and  see  the  follow- 
ing: Conn. — Bridgeford  v.  Masonville 
Mfg.  Co.,  34  Conn.  546,  91  Am.  Dec. 
744.  And  see  Swift  V.  Stevens,  8  Conn. 
431.  Me. — Matthews  v.  Matthews,  97 
Me.  40,  53  Atl.  831,  94  Am.  St.  Rep. 
464;  Moore  v.  Fall,  42  Me.  450,  66  Am. 
Dec.  297;  Torrey  v.  Foss,  40  Me.  74. 
Mass.— Cobb  v.  Tirrell,  141  Mass.  459 
5  N.  E.  828;  McGregory  v.  McGregory, 
107  Mass.  543;  Grimes  v.  Kimball,  3 
Allen  518;  Fales  v.  Russell,  16  Pick. 
315.  But  see  Tuttle  v.  Standish,  4  Al- 
len 481,  81  Am.  Dec.  712.  Miss.— Clark 
V.  Reed,  12  Smed.  &  M.  554.  Mo.— Hud- 
son V.  Wright,  204  Mo.  412,  103  S.  W. 
8;  Warder,  Bushnell  &  Glessner  Co.  v. 
Libby,  104  Mo.  App.  140,  78  S.  W.  338. 
Compare  Edwards  v.  McKee.  1  Mo.  123, 
13  Am.  Dec.  474.  N.  J. — Clinton  Nat. 
Bank  r.  Stieer,  67  N.  J.  Eq.  522,  58 
Atl.  1055.  Ohio.— Sargent  v.  Steuben- 
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plied  with/^  such  as  the  furnishing  of  indemnity,^*'  and  making  an  affi- 
davit of  loss.-^  An  action  at  law  may  also  be  maintained  where  the 
court  has  tlie  power  to  require  indemnity,^-  or  when  the  possi])ility  of 
negotiating  the  instrument  has  ceased  and  the  necessity  for  indemnity 
is  therefore  absent,  as  where  the  instrument  was  lost  after  maturity,^' 


ville  &  I.  B.  Co.,  32  Ohio  St.  449; 
Thayer  r.  King,  15  Ohio  242,  45  Am. 
Dec.  571,  without  imlemnity  being  re- 
quired. R.  I. — Adams  r.  Baker,  16  R. 
I.  1,  11  Atl.  168,  27  Am.  St.  Eep.  721, 
against   maker's  administrator. 

[a]  Action  on  Lost  Check. — See 
First  Nat.  Bank  of  Bell )  Plaine  v. 
McConncll,  103  Minn.  340,  114  N.  W. 
1129,  123  Am.  St.  Rep.  336,  14  Ann, 
Cas.  396,  14  L.  R.  A.  (N.  S.)  616,  and 
annotations.  See  also  Snipsey  r.  Bow- 
ery Nat.  Bank,  4  Jones  &  S.  (N.  Y.) 
50'l;  Jacks  r.  Darrin,  3  E.  D.  Smith 
(N.   Y.)    548. 

[b]  The  New  York  statute,  Code 
Civ.  Proc,  S1917,  relative  to  actions 
upon  lost  negotiable  instruments  ap- 
plies to  coupons  payable  to  bearer  and 
formerly  attached  to  a  bond  issued  by 
a  street  railroad  company  and  secured 
by  mortgage,  Rolston  r.  Central  Park 
N.  &  E.  R.  Co.,  21  Misc.  439,  47  N.  Y. 
Supp.  650.  But  see  Clavton  v.  Knox, 
80  App.  Div.  631,  80  N.Y.  Supp.  242, 
that  no  recovery  can  be  had  on  lost 
wages  coupons. 

[c]  Disputed  Ownership  of  Instru- 
ment.— The  statutes  authorizing  recov- 
ery upon  lost  negotiable  paper,  do  not 
ai>ply  when  it  api)ears  that  the  instru- 
ment is  not  lost,  but  is  in  the  hands  of 
a  third  person,  not  a  party  to  the  ac- 
tion, who  claims  an  adverse  interest 
therein.  Cobb  v.  Tirrell,  141  Mass. 
459,  5  N.  E.  828;  Read  v.  Marine  Bank, 
136  N.  Y.  4.54,  32  N.  E.  1083,  32  Am. 
St.  Rep.  758,  reversing  63  Hun  624,  17 
N.  Y.  Supp.  .326,  42  N.  Y.  St.  161; 
Van  Alatyne  r.  National  Commercial 
Bank,  4  Abb.  Dec.  449. 

[d]  Negotiable  securities  carried 
by  officers  of  a  belligerent  nation  into 
the  lines  of  an  eiu-iny,  are  lost  within 
the  meaning  of  statutes  authorizing  a 
recovery  on  a  lost  instrument.  Union 
Bank  v.  New  Orleans,  24  Fed.  Cas.  No. 
14,351. 

\c]  Without  first  bringing  a  separ- 
ate action  to  establish  the  note.  .lemi- 
gan  r.  Carter,  60  Ga.  131;  Duvall  r. 
Barron,  14  Ga.  App.  304,  80  S.  E.  701. 
See  also  as  to  rule  in  Florida,  Comrs. 
of  Suwannee  County  r.  Comrs.  of  Col- 
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umbia  County,  IS  Fla.  78;  Prescott  v. 
Johnson,  8  Fla.  391.  But  see  Donald- 
son V.  Williams,  50  Mo.  407;  Wvnn  i;. 
Cory,   43    I\[o.   301, 

[f]  An  action  at  law  on  an  estab- 
lished copy  of  a  lost  instrument  may 
be  maintained  in  the  same  manner  as 
the  original.  Barney  V.  Doyle,  Dud. 
(Ga.)   200. 

[gl  An  action  at  law  may  be  main- 
tained b}'  the  payee  of  a  lost  unin- 
dorsed note  against  the  maker.  Hill 
V.  Barnev,  18  N.  H.  607. 

19.  Smith  r.  Young,  2  Barb.  (N.  Y.) 
545. 

20.  Conn. — Bridgeford  r.  Masonvillo 
:Mfg.  Co.,  34  Conn.  546,  91  Am.  Dec. 
744.  La. — Lewis  v.  Petavvin,  4  Mart. 
(N.  S.)  4;  Nagel  r.  Gignot,  8  Mart. 
(O.  S.)  488.  Mass.— Fales  r.  Russell, 
16  Pick.  315. 

See  infra,  HI,  I. 

21.  Posev  V.  Decatur  Bank,  12  Ala, 
802.     See  infra,  III,  C,  3. 

22.  First  Nat.  Bank  r.  Wilder,  104 
Fed.  187,  43  C.  C.  A.  461.  See  also  note 
appended  to  Campbell  v.  Mvers,  72  W. 
Ya.  428,  78  S.  E.  671,  48  L.  R.  A.  (N. 
S.)    648,   653,   et   seq. 

As   to   indemnity,    see   infra,   ITT,   I. 

23.  Ind.— Elliott  r.  Woodward,  18 
Ind.  183;  Sloo  V.  Roberts,  7  Ind.  128. 
Md.— See  Fells  Point  Sav.  Inst.  v. 
Weedon,  18  Md.  320,  81  Am.  Dec.  603. 
Neb. — Mowery  r.  !NIast,  14  Neb.  510, 
U)  N.  W.  839.     Ohio.— Thayer  r.  King, 

15  Ohio  242,  45  Am,  Dec.  571.  W.  Va. 
Austin  r.  Callowav,  73  W.  Va,  231,  80 
S.  E.  361,  Ann.  Cas.  1916E,  112. 

See  note  appended  to  Campbell  v. 
Mvers,  72  W.  Va.  428,  78  S.  E.  671,  48 
L.'  R.  A.  (N.  S.)  648,  656.  But  see 
D.  C. — Butler  v.  Joyce,  9  Mackey  191, 

16  L.  R.  A.  205.  N,  Y,— Rowley  r. 
Ball,  3  Cow.  303,  15  Am.  Dec.  266.  Va. 
Moses  V.  Trice,  21  Gratt.  (62  Va.)  556, 
8  Am.  Rep.  609.  Bug.— Hansard  r. 
Robinson,  7  Barn.  &  C.  90,  9  D.  &  R. 
860,  5  L.  J.  K.  B.  O.  S.  242,  R,  &  M. 
404  (n.),  14  E.  C.  L.  50,  108  Eng.  Re- 
print  659. 

fal  Loss  After  Suit  Brought.— (1 ) 
German  Savings  Bank  r.  Kerlin,  53 
Mo.  382;  Austin  v.  Calloway,  73  W.  Va, 
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or  has  been  destroyed,^*  or  its  negotiability  restrained  by  statute.^' 
3.  Actions  Upon  Other  Instruments.  —  Courts  of  law  have  juris- 
diction of  actions  on  lost  or  destroyed  instruments  which  are  non- 
negotiable  or  which,  when  lost,  are  in  such  condition  that  though  in  the 
hands  of  a  bona  fide  holder  for  value  they  are  subject  to  any  defense 
which  the  maker  or  obligor  may  have.^*'  This  rule  applies  to  lost  sealed 
instruments,^^  since  profert  and  oyer  are  generally  no  longer  neces- 
sarv  in  such  actions.^* 

II.     ACTIONS  TO  RESTORE  OR  ESTABLISH  LOST  INSTRU- 
MENTS. —  A.     Pakties.  —  Any  person  claiming  an  estate  or  interest 


231,  80  S.  E.  361,  Ann.  Cas.  1916E, 
112,  action  does  not  abate.  But  see 
Poole  V.  Smith,  1  Holt  N.  P.  (Eng.) 
144,  3  E.  C.  L.  64.  And  see  Kirley  V. 
Sisson,  2  Wend.  (N.  Y.)  550.  (2) 
When  a  note  is  lost  after  suit  brought, 
not  by  the  plaintiff  or  his  agents,  but 
by  the  officers  of  the  court  the  action 
is  maintainable  as  plaintiff  could  not 
be  deprived  of  his  right  and  turned  to 
another  forum  for  redress  by  an  ac- 
cident in  no  manner  attributable  to  his 
negligence.  Kenner  v.  Bank  of  Colum- 
bia, 9  Wheat.  (U.  S.)  581,  6  L.  ed.  166. 

24.  Ala. — Bank  of  Mobile  v.  Meag- 
her &  Co.,  33  Ala.  622;  Bank  of  Mo- 
bile V.  Williams,  13  Ala.  544.  Ky. 
Bank  of  Louisville  v.  Summers,  14  B. 
Mon.  306,  destroyed  bank  note.  Ohio. 
Sargent  v.  Steub'enville  &  I.  E.  Co.,  32 
Ohio  St.  449.  Va.— Moses  v.  Trice,  21 
Gratt.  (62  Va.)  556,  8  Am.  Rep.  609. 
W.  Va.— -See  Campbell  v.  Myers,  72  W. 
Va.  428,  78  S.  E.  671,  48  L.  R.  A.  (N. 
S.)    648. 

Compare  McDonald  v.  Jackson,  56 
Iowa  643,   10   N.   W.   223. 

[a]  If  a  note  is  destroyed  for  the 
parposes  of  canceling  it,  no  action  can 
bo  maintained  thereon  as  a  lost  or 
destroyed  instrument.  Conner  v.  Mar- 
tin, 46  Ind.  App.  141,  92  N.  E.  3. 

25.  Wofford  v.  Holmes  County 
Board  of  Police,  44  Miss.  579;  Clark  v. 
Reed,  12  Smed.  &  M.  (Miss.)  554; 
Remolds  v.  French,  8  Vt.  85,  30  Am. 
Dec.  456. 

26.  See  the  following:  Ala. — Branch 
Bank  at  Mobile  v.  Tillman,  12  Ala.  214. 
Ind. — Dean  v.  Speakman,  7  Blackf. 
317;  Depew  v.  Wheelan,  6  Blackf.  485. 
Me. — Moore  v.  Fall,  42  Me.  450,  66  Am. 
Dec.  297.  Md.— Foils  Point  Sav.  Inst. 
V.  Weedon,  18  Md.  320,  81  Am.  Dec. 
603.  N.  H.— Hill  V.  Barney,  18  N.  H. 
607.  N.  Y.— Rowley  v.  Ball,  3  Cow. 
303;  McNair  v.  Gilbert,  3  Wend.  344; 


Pintard  v.  Tackington,  10  Johns.  104. 
Ohio.— Thayer  v.  King,  15  Ohio  242,  45 
Am.  Dec.  571;  Baker  v.  Weaver,  1  Ohio 
Cir.  Ct.  397,  1  Ohio  Cir.  Dec.  222.  S.  O. 
Whitesides  v.  Wallace,  2  Speers  193. 
Vt.— Clark  v.  Snow,  60  Vt.  205,  14  Atl. 
87,  6  Am.  St.  Rep.  108;  Hopkins  v. 
Adams,  20  Vt.  407;  Lazell  v.  Lazell,  12 
Vt.  352,  36  Am.  Dec.  352.  Eng.— Wain 
f.  Bailey,  10  Ad.  &  El.  616,  2  P.  &  D. 
507,  37  E.  C.  L.  330,  113  Eng.  Reprint 
234. 

[a]  Action  of  Assumpsit. — See  the 
following:  Ala. — Bank  of  Mobile  v. 
Williams,  13  Ala.  544.  HI.— McMillan 
V.  Bethold,  35  111.  250;  Dormady  v. 
State  Bank  of  Hlinois,  3  111.  236.  la. 
White  V.  Mallord,  Morris  494.  Ky. 
Stephens  v.  Crostwait,  3  Bibb  222.  Me. 
Bryant  v.  Damariseatta  Bank,  18  Me. 
240.  Mass. — Tower  v.  Appleton  Bank, 
3  Allen  387,  81  Am.  Dec.  665.  N.  Y. 
Haxtun  v.  Bishop,  3  Wend.  13,  21; 
Bank  of  Niagara  v.  McCracken,  18 
Johns.  493.  Vt. — Reynolds  v.  French, 
8  Vt.  85,  30  Am.  Dec.  456;  Ross  v. 
Bank  of  Burlington,  1  Aik.  43,  15  Am. 
Dec.  664. 

27.  Fleet  v.  Hertz,  201  111.  594,  66  N. 
E.  858,  94  Am.  St.  Rep.  192,  reversing 
98  111.  App.  564;  People  v.  Pace,  57 
111.  App.  674  (lost  official  bond).  And 
see  Patton  r.  Campbell,  70  111.  72; 
Murloek  v.  Brown,  7  Humph.  (Tenn.) 
61.  Compare  Gwathney  v.  Stump,  2 
Overt.   (Tenn.)   308. 

[a]  The  mere  fact  that  a  writing 
has  been  lost  and  the  alleged  contract 
could  only  be  established  by  parol 
would  not  change  the  form  of  action 
from  one  at  law  to  one  in  equity.  Dil- 
ger  V.  Estate  of  McQuade,  158  Wis. 
328,  148  N.  W.  1085. 

28.  See  Howe  v.  Taylor,  6  Ore.  284, 
291 ;  Lyttle  v.  Cozad,  '21  W.  Va.  183, 
196,  and  cases  in  preceding  notes;  also 
the  title  "Oyer  and  Profert.'' 
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in  land,  whose  evidence  of  title  is  lost  may  bring  the  action.^^  All 
persons  interested  in  the  relief  prayed  for  in  the  bill,  should  be  made 
parties  defendant.^'* 

B.  Petition  or  Compl.vint.  —  1.  General  Requisites.  —  If  the 
action  be  one  atTeeting  real  property  a  description  of  tlic  property  as 
near  as  possible  should  be  set  forth,^^  as  well  as  the  nature  and  extent 
of  plaintiff's  interest,^'-  a  description  of  the  instrument, ^^  or  its  con- 
tents in  substance,^*  its  execution-'^  and  deliveiy.^"     The  loss  of  the 


29.  Mo.  Rev.  St.,  1909,  §2.-539;  An- 
derson V.  Akard,  15  Lea  (Tenn.)  182; 
Maloney  v.  Bewley,  10  Heisk.  (Tenn.) 
642. 

[a]  The  grantee  named  in  the  lost 
deed  or  the  grantee  of  such  grantee 
may  bring  an  action  to  reestablish  a 
lost  deed.  Thomas  v.  Scott,  221  Mo. 
271,  119  S.  W,  1098,  motion  to  trans- 
fer cause  to  Kansas  City  Court  of  Ap- 
I-eals  denied,  214  Mo.  430,  113  S.  W. 
1093. 

30.  Bond  r.  Whitfield,  32  Ga.  215; 
Anderson  v.  Akard,  15  Lea  (Tenn.) 
182. 

[a]  The  acceptor  is  a  necessary 
party  to  an  action  to  establish  lost 
draft.     Bond   r.   Whitfield,  28   Ga.   537. 

[b]  Defendant  in  fi.  fa.  is  a  neces- 
sary party  to  establish  a  lost  sheriff's 
deed  to  proj)erty  sold  under  fiere  facias. 
Turner  r.  Joiner,  18  Ga.  368.  Compare 
Bogle  &  Fields  r.  Maddox,  27  Ga.  472. 

[c]  Makers  of  Note. — In  a  jirocced- 
ing  to  establish  a  lost  negotiable  in- 
strument signed  by  two  or  more  mak- 
ers, whether  jointly  or  severally,  it  is 
necessary  that  all  of  the  makers  or 
their  representatives,  if  any  of  them 
are  dead,  should  if  practicable  be  made 
parties.  Jefferson  r.  Bowers,  33  Ga. 
452. 

fd]  Personal  Representatives. — See 
Cobb  V.  Cnbb,  10  Ga.  4 4 5. 

fe]  Sheriff  is  a  proper  party  in  an 
action  to  require  the  execution  of  an- 
other sheriff's  deed  lost  before  regis- 
tration, and  also  seeking  other  relief. 
McMillan   r.  Edwards.  75  N.  C.  81. 

ff]  When  the  state  has  no  immedi- 
ate and  direct  interest  in  a  corpora- 
tion org.inizcil  under  its  laws  it  is  not 
a  necessary  party  to  an  action  to  have 
lost  bonds  of  a  canal  company  reis- 
sued. Chesapeake  &  Ohio  Canal  Co.  r. 
Blair,  45  Md.  102. 

fg]  The  original  holder  of  a  lost 
government  certificate  which  was  novor 
transferred  by  actual  assignment, 
should  be   made   a  party   to  an  action 
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by  one  claiming  to  be  the  owner  there- 
of and  by  whom  it  was  lost.  Auditor 
V.  Johnson's  Exx.,  1  Hen.  &  M.  (11 
Va.)  536. 

[h]  Grantor  Who  Has  Parted  With 
Title. — In  a  proceeding  for  discovery 
and  relief,  where  plaintiff  relied  on  a 
deed  said  to  have  been  lost,  but  which 
had  never  formally  been  executed  and 
also  upon  a  receipt  of  the  purchase 
mone}',  binding  the  party  to  convey 
the  estate,  the  person  alleged  to  have 
executed  the  lost  deed  and  who  gave 
the  receipt,  should  have  been  made  a 
party,  although  he  had  subsequently 
by  a  legal  and  formal  conveyance  duly 
executed,  conveyed  the  estate  to  others 
and  so  far  as  he  could  divested  him- 
self of  all  title  in  the  same,  Findlav 
V.  Hinde,  1  Pet.  (U.  S.)  241,  7  L.  ed. 
128. 

31.  Mo.  St.,  1909.  §2539. 

la]  It  is  sufficient  if  the  land  be 
described  in  a  general  way  sufficiently 
to  identifv  it.  Cartright  r.  Cartright, 
70  W.  Va.'  507,  74  S.  E.  655,  Ann.  Cas. 
1914A,  578. 

32.  Torrent  Fire  Engine  Co.  No.  5 
r.  Mobile,  101  Ala.  5.'i9,  14  So.  557; 
Hoddv  V.  Hoard,  2  Ind.  475,  54  Am. 
Dec.  456. 

.33.  Clarke  r.  Feathers! on,  32  Ind. 
142;  Hoddy  r.  Hoard,  2  Ind.  474,  54 
Am.   Dec.  456. 

34.  Cleveland  r.  Roberts,  14  Ind. 
511;   Rand   r.   Rand,  4  N.  H.  267. 

[a]  A  bill  for  reestablishment  of  a 
lost  deed  whii-h  anioMtr  otiier  things, 
contains  no  descrij)tion  of  the  contents 
of  the  deed,  the  title  or  interest  con- 
A  eyed  by  it  nor  the  consideration  paid 
and  by  whom  paid,  is  demurrable.  Tor- 
rent Fire  Engine  Co.  No.  5  /".  Mobile, 
101    Ala.   559.   14   So.   557. 

35.  Vint  r.  King,  28  Fed.  Cas.  No. 
16,950. 

36.  Stevens  r.  Fitzpatrick,  218  Mo. 
708,   118   S.    W.    51. 

fa]  The  manner  and  form  under 
which  the  delivery  was  made  need  not 
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instrument  should  be  alleged.^^  It  is  also  necessary  in  some  jurisdic- 
tions to  allegre  that  a  search  for  the  instrument  has  been  made.^®  If 
the  action  be  to  compel  a  re-execution  of  a  lost  instrument  a  demand  for 
its  reexecution  must  be  alleged.^^  The  bill  for  discovery  must  allege 
that  the  farts  sought  to  be  discovered  are  material  to  the  cause  of 
action/"  and  that  the  complainant  has  no  means  of  proving  them  in  a 
court  of  law,*^  and  that  the  discovery  of  them  by  respondent  is  in- 
dispensable as  proof.^'-  When  the  re-execution  of  a  lost  deed  is  sought, 
the  contents  of  the  deed  do  not  have  to  be  pleaded.*^  Under  some  stat- 
utes it  is  necessary  that  plaintiff  allege  a  tender  of  indemnity  before 
bringing  the  action.'** 

2.     Prayer  for  Relief,  —  The  bill  must  contain  a  prayer  for  equitable 
relief  or  none  can  be  granted.*' 


be  pleaded.    Stevens  v.  Fitzpatrick,  218 
Mo.  70<«,  725,  118  S.  W.  51. 

37.  U.  S.— Vint  v.  King,  28  Fed. 
Cas.  No.  16,950.  la.— Temple  v.  Gove, 
8  Iowa  511,  74  Am.  Dec.  320.  Nev. 
McClusky  V.  Gerhauser,  2  Nev.  47,  90 
Am.  Dec.  512.  Tex. — Houy  v.  Gamel, 
26  Tex.  Civ.  App.  123,  62  S.  W.  76. 
Va.— Taliaferro  v.  Foote,  3  Leigh  (30 
Ya.)    58. 

[a]  The  allegation  in  the  declara- 
tion that  the  bond  was  lost  being  held 
to  dispense  with  the  profert  of  it. 
Murlock  ?'.  Brown,  7  Humph.  (Tenn.) 
61;  Lyttle  t\  Cozad,  21  W.  Va.  183,  196. 
And  see  Totty  v.  Nesbitt,  3  T.  R. 
(Eng.)  153  note,  100  Eng.  Reprint  506; 
Read  v.  Brookman,  3  T.  R.  (Eng.)  151, 
100    Eng.    Reprint    504. 

[b]  The  bill  must  show  the  clrcum- 
fitances  of  the  loss  (1)  of  the  missing 
instrument,  or,  at  least  that  the  loss 
was  occasioned  without  the  orator 's 
fault  or  the  bill  will  be  insufficient  for 
the  want  of  equitv.  Lancy  v.  Randlett, 
80  Me.  169,  13  At'l.  686,  6  Am.  St.  Rep. 
169.  (2)  The  bill  should  show  how, 
when  and  by  whom  the  deed  was  lost. 
Torrent  Fire  Engine  Co.  No.  5  i\  Mo- 
bile, 101  Ala.  559,  14  So.  557. 

38.  Owen  v.  Paul,  16   Ala.   130. 

fa]  An  allegation  that  plaintiff  has 
caused  search  to  be  made  "in  all  such 
places  as  he  supposed  it  miglit  pos- 
sibly be  found"  is  sufficient  without 
alleijing  that  search  was  made  among 
plaintiff's  own  papers.  Owen  v.  Paul, 
16   Ala.   130. 

39.  Conlin  r.  Ryan,  47  Cal.  71; 
Clarke  r.  Featherston,  32  Tnd.  142. 

fal  An  averment  that  plaintiff  de^ 
manded  of  defendant  the  execution  of 
another  deed,  and  an  offer  to  pay  the 
expenses    thereof,    and    a    refusal    to 


deliver  such  deed  is  sufficient.  No  ne- 
cessity exists  for  a  second  demand  af- 
ter the  lapse  of  a  reasonable  time  from 
making  the  first.  Coulin  v.  Ryan,  47 
Cal.    71. 

40.  See  7  Standard  Proc.  535,  also 
Lancy  v.  Randlett,  80  Me.  169,  13  Atl. 
686,  6  Am.  St.  Rep.  169. 

41.  la. — Temple    v.    Gove,    8    Iowa 

511,  74  Am.  Dec.  320.  Me.— Lancy  v. 
Randlett,  80  Me.  169,  13  Atl.  686,  6 
Am.  St.  Rep.  169.  Nev. — McCluskey 
V.   Gerhauser,  2   Nev.  47,  90  Am.  Dec. 

512.  Vt.— Hopkins  v.  Adams,  20  Vt. 
407. 

42.  Lancy  v.  Randlett,  80  Me.  169, 
13  Atl.  086,  6  Am.  St.  Rep.  169. 

43.  Cartright  r.  Cartright,  70  W. 
Va.  507,  74  S.  E.  655,  Ann.  Cas.  1914A, 
578. 

44.  Hendon  v.  North  Carolina  R. 
Co.,  127  N.  C.  110,  37  S.  E.  155. 

[a]  If  defendant  denies  plaintiff's 
right  to  a  re-issue  of  a  lost  certificate 
of  stock,  it  is  immaterial  that  no  ten- 
der of  bond  was  made  before  bringing 
the  action.  Hendon  v.  North  Carolina 
R.  Co.,  127  N.  C.  110,  37  S.  E.  155. 

45.  Wynn  v.   Cory,  43   Mo.   301. 

[a]  If  it  is  sought  to  re-establish 
a  lost  deed  a  prayer  for  such  relief 
must  be  contained  in  the  bill.  Griffin 
V.  Fries,  23  Fla.  173,  2  So.  266,  11  Am. 
St.  Rep.  351.  But  see  Bohart  v.  Cham- 
berlain, 99  Mo.  622,  13  S.  W.  85,  thj#t 
re-execution  of  a  lost  deed  may  be 
decreed  under  a  prayer  for  general 
relief. 

fb]  In  addition  to  praying  for  the 
execution  of  a  new  deed  in  place  of  the 
one  lost,  the  complaint  may  also  ask 
for  possession  of  the  land.  McMillan 
V.  Edwards,  75  N.  C.  81. 
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3.  Verification.  —  Tlic  l)ill  should  be  verified.''" 

4.  Affidavit  of  Loss.  —  In  order  to  sustain  a  l)ill  in  equity  for 
discovery  and  nliei'  when  the  loss  of  an  instrument  is  the  .sole  ground 
of  equity  jurisdiction,  the  plaintiff  according  to  the  English  Chancery 
Practice  must  file  an  affidavit  of  the  loss.^^  This  rule  has  been  some- 
what rebixed  in  the  United  States,''^  though  it  still  is  or  has  been  the 
practice  in  some  jurisdictions.""  Such  affidavit  is  required,  however, 
only  where  the  loss  of  the  instrument  is  the  sole  ground  oi'  equity 
jurisdiction.'"'  'The  affidavit  must  state  that  the  party  making  it  is 
the  owner  of  the  note,  or  agent  of  the  owner.^^ 

C.  Answer  and  Defenses.  —  In  a  proceeding  to  establish  a  lost  or 
destroyed  instrument  the  defendant  cannot  plead  matters  going  merely 
to  the  legality  or  enforcibility  of  the  instrument  to  be  established."'' 
Nor,  it  has  been  held,  is  laches,"^  or  the  statute  of  limitations,*"  a  de- 


46.  Torrent  Fire  Engine  Co.  No.  5 
r.  Mobile,  101  Ala.  559,  14  So.  557; 
Hoddy  r.  Hoard,  2  Ind.  474,  54  Am. 
Dec.   456. 

faj  May  be  by  agent  of  petitioner. 
Thomas  r.  Scott,  221  Mo.  271,  119  S. 
W.    1098. 

47.  Mass. — Campbell  v.  Sheldon,  i;5 
Pick.  8.  W.  Va.— Lyttle  v.  Cozad,  21 
W.  Va.  183,  196.  Eng.— ^Stokoe  v. 
Eobson,  .3  Ves.  &  B.  51,  35  Eng.  Ec- 
print  398;  East  India  Co.  V.  Boddam, 
9  Ves.  .Ir.  464,  .32  Eng.  Reprint  682; 
Walmsley  i'.  Child,  1  Ves.  Sen.  341, 
345,    27    Eng.    Reprint    1070. 

[a]  When  no  relief  is  sought,  but 
discovery  only,  there  is  no  neeil  of  an 
affidavit.  Whitchurch  i'.  Golding,  2  P. 
Wms.  (Fng.)  541,  24  Eng.  Reprint  852; 
Walmsley  r.  Child,  1  Ves.  Sen.  341,  27 
Eng.   Reprint   1070, 

In  action  to  recover  on  lost  instru- 
ment,  SCO    infra.   111,   C,   3. 

[b]  Time  for  Filing.— When  an 
affidavit  of  loss  is  necessary,  it  should 
be  filed  with  the  bill,  but  it  may  be 
supplied  in  the  absence  of  a  demurrer 
at  any  time  during  the  progress  of  the 
c-ause,  and  leave  to  file  may  be  granted 
before  the  cause  is  heard.  Lyttle  v. 
Cozad,  21  W.  Va.  183.  And  see  Ky. 
Crawford  r.  Summers,  3  J.  .T.  Marsh 
300.  Mo. — Miller  v.  Wells,  5  Mo.  e. 
Va. — Thornton  r.  Stewart,  7  Leigh  (34 
Va.)    128. 

48.  See  Graham  ?•.  Hackwith,  1  A. 
K.  Marsh.  (Ky.)  423;  Cabell's  Exrs.  v. 
Afegginson 's  Admrs.,  6  Munf.  (20  Va.) 
202;  Lvttle  r.  Cozad,  21  W.  Va.  183, 
106. 

49.  See  the  following  cases:  Ga. 
Banks   r.   Di.xon,    24    Ga.    483.      Ind. 
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Hoddy  V.  Hoard,  2  Ind.  474,  54  Am. 
Dec.  456.  Ky. — Webb  r.  Bowman's 
Exrs.,  3  J.  J.  Marsh.  70.  Mo. — Thomas 
r.  Scott,  321  Mo.  271,  119  S.  W.  1098. 
Vt. — Hopkins  r.  Adams,  20  Vt.    107. 

[a]  Waiver  of  Affidavit.— Failure 
to  object  to  the  want  of  an  affidavit 
of  loss,  until  clear  proof  of  the  loss  is 
adduced,  waives  the  want  of  the  affi- 
davit.    Bennett    i".   Waller,   23   111.   97. 

50.  Purviance  v.  Holt,  8  111.  394, 
404;  Lyttle  v.  Cozad,  21  W.  Va.  183, 
198. 

[a]  The  person  who  best  knows 
the  facts  mav  make  the  affidavit. 
Bond  V.  \^hitfield,  28  Ga.  537. 

51.  Rowland    r.    Daily,   45    Ga.    129. 
[a]     When  authorized  by  statute  an 

agent  of  the  plaintiff  may  make  the 
affidavit  of  loss.  Thomas  i'.  Scott,  221 
Mo.  271,  119  S.  W.   1098. 

52.  Fla. — Comrs.  of  Suwannee  Coun- 
ty V.  Comrs.  of  Columbia  County,  18 
Fla.  78.  Ga. — Venable  r.  Born,  40  Ga. 
74.  m.— Rockwell  v.  Servant,  54  111. 
251,  defense  of  paramount  title  can- 
not be  set  up  in  an  a<'tion  to  establish 
a  lost  deed.  Md. — ^ee  Shugars  r.  Shu- 
gars,  105  Md.  336,  66  Atl.  273.  Tenn. 
Montgomery  r.  Kerr,  6  Coldw.  109,  OS 
Am.  Dec.  450.  But  see  King  r.  Pil- 
low, 90  Tenn.  287,  16  S.  W.  469. 

[a]  Conditional  delivery  not  a  de- 
fense. Shores  r.  Withcr.s,  166  Cal.  403, 
137  Pac.  7. 

53.  Shugars  r.  Shugars.  105  Md.  336, 
66  Atl.  273.  But  .see  Shepard  r.  Cum- 
mings'    Heirs,   44   Tex.   502. 

54.  m.— Rockwell  ?•.  Servant,  54 
111.  251.  Md. — See  Shugars  r.  Sluigara, 
105  Md.  336,  66  Atl.  273.  Tenn.— An- 
derson V.  Akard,  15  Lea  182. 


LOST  INSTRUMENTS 


33 


fense,  at  least  where  the  position  of  the  parties  is  not  to  be  affected  in 
other  respects 

D.  Intervention.  —  A  party  who  claims  title  to  the  property  in 
himself  may  intervene  in  an  action  to  compel  the  re-execution  of  a 
lost  conveyance.^' 

E.  Venue  —  If  the  action  be  one  affecting  real  property  it  is 
brought  in  the  county  in  which  the  land  or  a  part  thereof  lies,'^  though 
there  is  authority  that  the  action  should  be  brought  in  the  county  where 
the  defendant,  or  one  of  the  defendants  resides.^^ 

F.  Summons  and  Notice.  —  Summons  or  notice  must  be  served  in 
the  manner  prescribed  by  law^^  in  accordance  with  principles  elsewhere 
discussed.^" 

G.  Judgment  or  Decree.  —  A  court  of  equity  after  taking  juris- 
diction for  the  purpose  of  re-establishing  a  lost  instrument,  will  when 
all  the  parties  are  before  it,  and  the  prayer  of  the  bill  justifies  it  de- 
cree and  make  a  final  adjudication  between  the  parties,  settling  their 
respective  rights^*^  even  to  the  extent  of  authorizing  a  recovery  upon 
the  instrument. ^^    The  decree  must  be  supported  by  the  e\adence  and 


55.  Meadors  r.  Brown,  16  Ky.  L. 
Eep.  620,  29  S.  W.  325.  See  generally 
the   title   "Intervention.'' 

56.  Turner  v.  Joiner  18  Ga.  368; 
Mo.  St.,  1900,  §2539.  See  generally  the 
title  "Venue." 

[aj  But  see  King  v.  Pillow,  90 
Tenn.  287,  16  S.  W.  469,  that  if  juris- 
diction of  defendant 's  person  has 
been  obtained  a  court  of  equity  may  by 
its  decree  restore  a  lost  deed  for  lands 
lying  outside  the  state.  As  to  extra- 
territorial iurisdiction  of  lands,  see  the 
title   '  *  Jurisdiction. ' ' 

57.  Cobb  V.  Cobb,  10  Ga.  445. 

58.  See  the  statutes  and  Bond  v. 
"Whitfield,  28  Ga.  537,  leaving  process 
at  defendant's  place  of  abode  insuffi- 
cient where  personal  service  or  publica- 
tion  required. 

59.  See  the  title,  "Service  of  Pro- 
cess and  Papers." 

60.  U.  S.— See  Gormley  v.  Clark, 
134  U.  S.  338,  10  Sup.  Ct.  554,  33  L. 
ed.  909.  Fla.— Griffin  v.  Fries,  23  Fla. 
V3,  2  So.  266,  n  Am.  St.  Rep.  351. 
Me. — See  Lancy  r.  Randlett,  80  Me. 
169,  13  Atl.  686,  6  Am.  St.  Rep.  169. 
Mo.— Anthony  v.  Beal,  111  Mo.  637, 
20  S.  W.  326;  Bohart  v.  Chamberlain, 
99  Mo.  622,  13  S.  W.  85. 

[a]  If  a  lost  deed  be  established, 
the  court  should  declare  the  estate  or 
interest  conveyed  thereby.  Lane  v. 
Lane,  113  Mo.504,  21  S.  W.  99;  An- 
thony V.  Beal,  111  Mo.  637,  661,  20  S. 
W.  326. 


[b]  But  when  the  answer  alleges 
that  an  action  of  ejectment  for  the 
premises  is  pending  by  the  complain- 
ant against  defendants,  the  court  in- 
stead of  finding  a  paramount  title  in 
the  complainant  as  against  the  defend- 
ants, should  merely  grant  the  relief 
sought  by  the  bill,  namely  the  estab- 
lishment of  the  lost  deed  and  leave  the 
other  questions  to  be  settled  in  the 
action  of  ejectment.  Rockwell  v. 
Servant,  54  111.   251. 

[c]  Execution  of  Deed  by  Executor 
Pursuant  to  Lost  Contract  of  Decedent. 
In  an  action  to  establish  a  lost  con- 
tract for  sale  of  real  estate,  the  judg- 
ment may  require  the  executor  of  a 
deceased  person  who  made  the  eon- 
tract  to  execute  a  deed  of  the  property 
referred  to  in  the  contract.  In  re 
Flowers    (Del.),  95  Atl.   1042. 

61.  U.  S. — Prescott  v.  Williamsport 
&  N.  B.  R.  Co.,  159  Fed.  244.  Fla. 
Griffin  v.  Fries,  23  Fla.  173,  2  So.  266, 
11  Am.  St.  Rep.  351.  Ga.— Ross  & 
Co.  V.  Wright,  12  Ga.  507.  Miss. 
Truly  r.  Lane,  7  Smed.  &  M.  325,  45 
Am.  Dec.  305.  W.  Va.— Mitchell  V. 
Chancellor,  14  W.  Va.  22;  Hickman  v. 
Painter,  11  W.  Va.  386. 

fa]  Overdue  Coupons. — A  court  of 
equity  will  not  allow  a  recovery  on 
lost  coupons  attached  to  a  lost  bond, 
that  are  overdue  and  that  were  not 
presented  for  payment.  Prescott  v. 
Williamsport  &  N.  B.  R.  Co.,  159  Fed. 
244. 
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proofs  in  the  case."  A  decree  may  establish  the  existence  of  a  lost 
instrument  "  and  it  may  also  direct  the  re-cxecution  of  a  lost  instru- 
ment :''*  either  by  a  commissioner,''=>  or  by  the  defendant.^"  Indemnity 
mav  be  ordered  under  proper  circumstances." 

II      Costs  A  defendant  who  resists  an  action  to  obtain  another 

conveyance  in  the  place  of  one  lost  by  plaintiff  may  be  compelled  to 
p?y  the  costs  accumulated  by  reason  of  the  defcnse,««  but  the  decree 
may  require  each  party  to  pay  his  own  costs.-^'^ 

I      Review. Review  of  proceedings  to  establish  a  lost  or  destroyed 

instrument  are  governed  by  the  statutes'"  and  the  general  rules  else- 


62.  See  6  Standard  Proc.  753. 

fa]  Barring  Dower. — Where  a  bill 
to  establish  a  lost  deed  alleges  that 
the  then  wife  of  the  vendor  had  there- 
in relinquished  her  right  of  dower,  the 
allegation  not  being  admitted,  no  de- 
cree can  be  made  barring  her  dower 
without  proof  of  a  substantial  compli- 
ance with  the  requirements  of  the  law 
in  existence  at  the  time  as  to  the  mode 
in  which  femme  coverts  should  relin- 
quish their  dower  interests.  Owen  v. 
Paul,  16  Ala.  130. 

63.  Bohart  v.  Chamberlain,  99  Mo. 
622,   13   S.  W.   85. 

64.  Bohart  v.  Chamberlain,  99  Mo. 
622,  13   S.  W.  85. 

fa]  Under  a  prayer  for  general  re- 
lief.—Bohart  V.  Chamberlain,  99  Mo. 
622,   13   S.   W.   85. 

65  Ky.— McCauley  v.  Galloway,  19 
Kv.  L.  Rep.  1291,  43  S.  W.  225.  Va. 
W\ide'8  Heirs  r.  Greenwood,  2  Rob. 
474,  40  Am.  Dec.  759.  W.  Va.— Cart- 
right  V.  Cartright,  70  V.  Va.  507,  74  S. 
E.  655,  Ann.  Cas.  1914A,  578. 

66.  Del. — See  In  re  Flowers,  9o  Atl. 
1042  La.— State  v.  New  Orleans  & 
C  R  Co.,  51  La.  Ann.  909,  25  So.  46o. 
N  Y— See  Kent  r.  Church  of  St.  Mich- 
ael, 136  N.  Y.  10,  32  N.  E.  704,  32  Am. 
St  'Rop.   693,   IS   L.   R.   A.   331. 

fa]  Judgment  may  require  corpor- 
ation to  issue  a  stock  certificate  in 
place  of  one  destroyed  by  fire.  State 
t\  New  Orleans  &  C.  R.  Co.,  51  La. 
Ann.   909,   25   So.   465. 

67  U  S.— Prcscott  r.  Williamsport 
&  N.  B.  R.  Co.,  159  Fed.  244.  Md. 
Chesapeake  &  O.  Canal  Co.  r.  Blair,  4o 
Md.  102.  Miss. — New  Orleans  J.  &  G. 
N  R  Co.  V.  Mississippi  College,  47 
Miss.  560.  N.  Y.— Switzerland  General 
Ins.  Co.  r.  New  York  Central  &  H.  R- 
R.  Co.,  152  App.  Div.  70,  136  N.  Y. 
=?upp  726;  Manhattan  Savings  Inst.  v. 
East  Chester,  44  Hun  537,  9  N.  Y.  St. 
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263  (municipal  bonds) ;  Matter  of  EI- 
lard,  62  Misc.  374,  114  N.  Y.  Supp. 
827;  Rogers  v.  Chicago  &  N.  W.  Ry. 
Co.,  6  Abb.   N.  C.   253. 

See  also  State  v.  New  Orleans  &  C. 
R.  Co.,  51  La.  Ann.  909,  25  So.  465; 
Galveston  City  Co.  v.  Sibley,  56  Tex. 
269;  Yeaman  v.  Galveston  City  Co. 
(Tex.   Civ.   App.),   173   S.   W.  489,  499. 

Alleging  tender  of  indemnity,  see 
stipra,   II,  B,   1. 

As  to  necessity  for  indemnity,  com- 
pare infra,  111,  I. 

[aj  Indemnity  will  not  be  ordered 
as  a  condition  of  re-issuing  a  non-nego- 
tiable lost  stock  certificate.  Zander  v. 
New  York  Security  &  Tr.  Co.,  178  N. 
Y.  208,  70  N.  E.  449,  102  Am.  St.  Rep. 
492,  affirming  68  N.  Y.  Supp.  91,  69 
App.  Div.  459,  74  N.  Y.  Supp.  981. 
But  see  Hendon  v.  North  Carolina  R. 
Co.,  127  N.  C.  110,  37  S.  E.  155,  as  to 
requirement  for  indemnity  pursuant  to 
statute. 

68.  McCauley  v.  Galloway,  19  Ky. 
L.  Rep.  1291,  43  S.  W.  225;  Lawrence 
V.  Lawrence,  42  N.  H.  109. 

[a]  Even  Though  the  Deed  Waa 
Lost  Because  of  Plaintiff's  Own  Fault. 
McCauley  v.  Gallowav,  ly  Kv.  L.  Rep. 
1291,  43"S.  W.  225. 

69.  Lequeux  v.  Oliver,  3  Desaus.  (S. 
C.)  535. 

[a]  The  negligence  of  the  plaintiff 
in  losing  the  instrument  may  be  con- 
sidered in  disposing  of  the  matter  of 
costs.      Conlin    i'.    Ryan,   47   Cal.    71. 

70.  See  the  statutes. 

[a]  In  Missouri  an  a])peal  to  tho 
pupreme  court  in  an  action  to  establish 
a  lost  deed  can  be  taken  only  when  it 
involves  title  to  real  estate.  Thomas 
V.  Scott,  221  Mo.  271,  119  S.  W.  1098, 
motion  to  transfer  cause  to  Kansas 
Citv  Court  of  Appeals,  214  Mo.  430, 
113  S.  W.  1003. 

[b]  By    Wsit    of    Error.— Jones   v. 
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where  diseussed  in  this  work/^ 

III.  ACTIONS  ON  LOST  INSTRUMENTS.  —  A.  Generally. 
The  jurisdiction  of  actions  on  lost  instruments  is  treated  in  a  previous 
section  of  this  article.'^^  It  has  been  held  that  where  the  giving  of 
a  note,  bill  or  check  did  not  merge  or  satisfy  the  original  indebtedness, 
that  the  action,  if  by  the  payee,  may  be  upon  such  original  obliga- 
tion." 

B.  Pakties.  —  In  an  action  upon  a  lost  or  destroyed  instrument  the 
rules  as  to  parties  would  obviously  be  in  general  the  same  as  in  a 
ease  where  the  instrument  could  be  produced.'^* 

C.  Declaration  or  Complaint,  —  1.  Generally.  —  A  declaration 
or  complaint  on  a  lost  instrument  must  in  general  contain  the  allega- 
tions which  would  be  essential  if  the  instrument  had  not  been  lost,^'^ 


Escambia  L.  &  M.  Co.,  55  Fla.  783,  46 
So.  290. 

fc]  All  doubts  as  to  the  right  of  ap- 
peal should  be  resolved  in  favor  of  al- 
lowing the  ai)peal.  Taylor  v.  Holland, 
20  Ga.  11. 

fd]  On  the  reversal  of  a  decree 
denying  relief  to  plaintiff  on  a  bill  to 
establish  a  lost  deed,  the  cause  may  be 
remanded  with  instructions  to  the  low- 
er court  to  grant  the  relief  by  ap- 
pointing a  commissioner  to  execute  a 
proper  deed.  Cartright  V.  Cartright, 
70  W.  Va.  507,  74  S.  E.  655,  Ann.  Cas. 
1914A,  578. 

71.  See  the  titles  "Appeals;" 
"Writ  of  Error." 

72.  See   supra,  I. 

73.  Minn. — First  Nat.  Bank  of 
Belle  Plaine  t'.  McConnell,  10.3  Minn. 
340,  114  N.  W.  1129,  123  Am.  St.  Kep. 
336,  14  Ann.  Cas.  396,  14  L.  R.  A.  (N. 
S.)  616.  N,  D.— Gilby  Bank  v.  Farns- 
worth,  7  N.  D.  6,  72  N.  W.  901,  38  L. 
R.  A.  843.  Vt.— Lazell  v.  Lazell,  12 
Vt.  443,  36  Am.  Dec.  352. 

See  also  note  to  Pollak  Bros.  v.  Niall- 
Herin  Co.,  137  Ga.  23,  72  S.  E.  415,  35 
L.  R.  A.   (N.  S.)   13,  109. 

74.  See  generally  the  title  "Part- 
ies," and  specific  titles  dealing  with 
particular  instruments. 

[a]  Action  by  Committee  of  Luna- 
tic.— A  committee  of  a  lunatic  may  in 
his  representative  capacity  maintain 
an  action  on  a  lost  note  which  the 
person  with  respect  to  whom  he  is  ap- 
pointed might  have  maintained  if  the 
appointment  had  not  been  made.  Du- 
pignac  V.  Quick,  27  Misc.  500,  58  N. 
Y.  Supp.  341,  affirming  26  Misc.  872, 
56  N.  Y.  Supp.  385. 

[b]  A  prior  owner  of  a  note,  who 
while    such    obtained    a    judgment    at 


law  against  the  maker  of  the  note  after 
which  the  note  was  lost,  is  a  proper 
party  to  be  joined  as  plaintiff  to  a 
bill  filed  by  his  transferee  to  recover 
the  amount  of  the  lost  note  from  tho 
indorsers,  he  having  the  legal  title  to 
the  note.  Smith  v.  Walker,  Smed.  & 
M.  Ch.   (Miss.)  432. 

['■]  A  person  who  is  alleged  to 
have  wrongful  possession  of  a  note,  and 
who  is  alleged  to  have  carried  it  be- 
yond the  jurisdiction  of  the  court,  and 
beyond  the  control  of  plaintiff,  is  not 
a  necessary  party  defendant.  Butler's 
Admr.  v.  Anderson,  27  Ind.  117. 

[d]  Indorser  Claiming  Ownership. 
In  an  action  on  a  lost  note  brought 
by  an  assignee  against  the  maker,  the 
endorser  is  a  proper  party  defendant, 
where  it  is  alleged  that  he  claims  the 
ownership  of  the  note.  Clark  v.  True- 
blood,  16  Ind.  App.  98,  44  N.  E.  679. 

[e]  Amendment  to  bring  in  neces- 
sary parties.  Mitchell  v.  Chancellor, 
14  W.  Va.  22. 

75.  See  generally  as  to  the  allega- 
tions necessary  in  actions  on  writings, 
11  Standard  Proc.  981,  984,  989;  6 
Standard  Proc.  697;  the  title  "Ex- 
hibits;" and  titles  dealing  with  spe- 
cific kinds  of  writings  such  as  "Bills 
and  Notes,"   and  others. 

[a]  Non-payment  should  be  alleged. 
Ala.— Chaudron  v.  Hunt,  3  Stew.  31,  20 
Am.  Dec.  60.  Ind. — Douthit  r.  Mohr, 
116  Ind.  482,  18  N.  E.  449.  Ky.— Mason 
V.  Foster,  3   J.  J\   Marsh.   283. 

See  the  title  "Payment,"  and  4 
Standard  Proc.  253. 

[b]  Consideration. — In  an  action  in 
assumpsit  on  a  lost  instrument  not  un- 
der seal,  to  recover  the  amount  there- 
of,    consideration     must     be     alleged. 
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Thus  it  should  allege  the  execution  of  the  instrument/®  its  contents," 
phiintiii''s  ownership,  in  ease  of  a  note,  where  that  fact  does  not 
otherwise  appear."^  The  loss  of  the  instrument  must  be  allej^ed  in 
some  jurisdictions,''*  as  well  as  a  search  in  places  where  the  paper 


Stephens  r.  Crostwait,  3  Bibb  (Ky.) 
222.     See  11  Standakd  Pkoc.  9S6. 

fc]  Leave  To  Amend. — Lyttle  r. 
Cozad,  21  VV.  Va.  18.S.  And  see  Charn- 
ley  1-.  Gruiuly,  2o  Eng.  L.  &  Eq.  318. 

'[d  ]  Complaint  Making  Co-Payee  De- 
fendant for  Refusal  To  Joiii  as  Plain- 
tiff.—That    ou    the    day     of 

-,  19 — ,  the  defendant  C.  D.,  for 


a  valuable  consideration,  executed  and 
delivered  to  the  i)laintifif  and  one  E.  F., 
his    certain    promissory    note    for    the 

sum    of    dollars,    payable    to 

said  plaintiff  and  said  E.  F.  jointly  in 

months   after     date,     in     the 

words  and  figures  following:  (here  set 
out  copy  of  note). 

That  '  said  note  is  now  due  and 
whollv   unpaid. 

That  the  defendant  E.  F.,  prior  to 
the  bringing  of  this  suit,  was  requested 
by  the  plaintiff  to  join  in  said  suit  but 
refused  and  still  refuses  so  to  do. 

Wherefore  the  plaintiff  demands 
judgment  against   the  defendant  C.  D. 

for  the  sum  of  dollars,  with 

interest  thereon  from  the  day 

of ,  19 — ,  and  for  costs  of  suit, 

and  against  said  E.  F.  for  an  adjust- 
ment of  his  interest  in  the  suit  and 
against  both  said  defendants  for  other 
and   pro])er   relief. 

78.  Ala.— Bank  of  Mobile  r.  Meag- 
her &  Co.,  3.3  Ala.  622;  Chaudron  r. 
Hunt,  3  Stew.  31,  20  Am.  Dec.  60.  Ind. 
Embreo  v.  Emmerson,  37  Ind.  App.  1<>, 
74  N.  E.  44,  1110.  Pa. — Laubaeh  r. 
Meyers,  147  Pa.  447,  23  Atl.  765. 

See  11   Standard  Proc.  983. 

77.  Chaudron  r.  Hunt,  3  Stew. 
(Ala.)  31,  20  Am.  Dec.  60.  See  6 
Standard  Proc.  697;  11  Standard 
Proc.  9S9. 

|al  The  declaration  must  correctly 
describe  the  lost  instrument.  Smith  v. 
Brown,  3  BIa<kf.  (Ind.)  22.  And  see 
Keithloy    r.   Scvdell,   60   Tex.   78. 

\]<\  The  necessity  for  setting  out 
the  date  of  the  note  (Ij  and  tiie  time 
for  payment  with  certainty  (see  4 
Standard  Proc.  2f52),  is  not  obviated 
by  reason  of  the  loss  of  the  note,  or 
the  fact  that  an  affidavit  of  loss  has 
been  filed.  Porter  r.  Xash,  1  Ala.  452. 
(2)    But    in   an  action   ou  a  destroyed 
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bank  note,  while  the  bill  should  be  de- 
scribed and  an  allegation  made  that 
it  was  executed  and  issued  by  defend- 
ant, the  date  of  the  note  is  immate- 
rial, nor  is  the  time  when  payable 
material,  as  Judicial  notice  will  bt 
taken  that  it  is  payable  on  demand. 
Bank  of  Mobile  i\  Meagher  &  Co.,  33 
Ala.  622,  628. 

[c]  To  avoid  necessity  for  profert 
the  substance  of  lost  bond,  including 
the  comiition,  must  be  alleged,  liaml 
V.   Rand,  4   X.   H.   2(57,  27s. 

How  much  of  the  contract  must  be 
alleged,  see   11   Standard  Proc.   992. 

[d]  In  the  absence  of  a  special  de- 
murrer a  complaint  setting  forth  the 
substance  of  the  lost  note  is  sufiicient. 
Witherington  v.  Ware,  17  Ga.  App.  433, 
87  S.  E.  603. 

[e]  A  variance  between  the  exhibit 
filed  as  a  substantial  co[)y,  from  the 
note  described  in  the  complaint,  does 
not  make  the  complaint  bad  on  demur- 
rer. Clark  V.  Trueblood,  16  Ind.  App. 
98,  44  N.   E.  679. 

78.  Bank  of  Mobile  r.  Meagher  & 
Co.,  33  Ala.  622;  Silverthorne  r.  Sum- 
mit Lumber  Co.,  190  Mo.  App.  716,  176 
S.  W.  441.  See  4  Standard  Proc. 
262. 

In  case  of  assignment,  see  the  title 
"Assignments." 

79.  Ala. — Chaudron  r.  Hunt,  3  Stew. 
31,  20  Am.  Dec.  60.  Conn.— Church  r. 
Flowers,  2  Root  144;  Kclley  i\  Riggs, 
2  Root  126.  Ky.— Kimbroiigh  r.  Lcx» 
ington  City  National  Bank,  150  Kv. 
336,  150  S.  W.  325.  Mo.— Roth  well  'r. 
Morgan,  37  Mo.  107.  N.  M.— Thomas 
r.  McCormick,  1  N.  M.  369.  Pa. — Lau- 
baeh v.  Meyers,  147  Pa.  447,  23  Atl. 
765. 

And  see,  Ky. — Iloyland  r.  National 
Bank  of  Mitldlcsborough,  1.37  Kv.  682, 
126  S.  W.  356.  Miss.— Wofford  r.' Board 
of  Police  of  Holmes  County,  44  Miss. 
579.  Tex.— Keithlev  r.  Seydell,  60  Tex. 
78.  W.  Va.— Clark  v.  Nickell,  73  W. 
Ya.  69,  79  S.  E.  1020,  Ann.  Cas.  1917A, 
1286. 

[a]  The  allegation  of  loss  in  an 
action  at  law,  dispensed  with  profert. 
See  McLain  r.  Duncan,  57  Ark.  49,  20 
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was  likely  to  be  found;®"  but  in  others  an  allegation  of  loss  is  not 
necessary,®^  or  is  only  required  to  obviate  the  necessity  of  setting  out 
a  copy  of  the  instrument  sued  on.®^    In  some  jurisdictions  it  is  also 


S.  W.  597;  Wofford  V.  Board  of  Police 
of  Holmes  County,  44  Miss.  579. 

[b]  When  an  action  is  on  a  lost 
negotiable  instrument,  an  allegation  of 
loss  is  necessary  to  give  a  court  of 
equity  jurisdiction.  McClusky  v.  Ger- 
hauser,  2   Nev.   47,  90  Am.  Dec.  512. 

[c]  Alternative  Averment.  —  An 
averment  that  the  note  is  ' '  lost  or 
mislaid"  is  defective.  Eogers  v.  Mil- 
ler, 5  111.  333. 

[d]  Agreed  Statement  of  Facts. 
In  an  action  by  an  aaministrator,  an 
agreed  statement  that  it  is  "unknown 
whether  said  intestate  disposed  of  the 
note  in  his  lifetime,  or  whether  it  has 
been  lost  or  destroyed"  is  not  suffi- 
cient. Hughes  V.  Moore,  17  Mo.  App. 
148. 

[e]  Allegatio-n  Equivalent  to  One 
of  Loss. — An  allegation  that  the  note 
was  in  the  possession  of  a  third  person, 
who  held  it  without  right  and  had 
carried  it  beyond  the  jurisdiction  of 
the  court  and  beyond  plaintiff's  con- 
trol, is  equivalent  to  an  allegation  of 
the  loss  of  the  note.  Butler's  Admr. 
V.  Anderson,  27  Ind.  117. 

[f]  Manner  in  which  loss  occurred 
need  not  be  alleged.  Storey  v.  Kerr, 
2   Neb.    (Unof.)    568,   89   N.  'w.   601. 

fg]  Destruction  of  the  note  by 
duress  must  be  specially  pleaded  in 
order  to  admit  evidence  thereof  over 
the  objection  of  the  opposing  party. 
Sturman  v.  Sturman,  118  Iowa  620,  92 
N.  W.  886.  See  generally  as  to  neces- 
sity for  pleading  duress,  7  Standard 
Proc.  951. 

[h]  Supporting  Affidavit. — (1)  The 
averment  of  loss  of  an  instrument  need 
not  be  supported  by  an  affidavit  of 
loss.  Blasingame  v.  Blasingame,  24 
Ind.  86.  (2)  An  allegation  of  loss 
contained  in  a  verified  complaint  is 
equivalent  to  an  affidavit  of  the  loss 
of  the  instrument.  Vimont  V.  Stitt,  6 
B.  Mon.   (Ky.)  474. 

80.  Laubach  v.  Meyers,  147  Pa.  447, 
23  Atl.  765,  a  bona  fide,  diligent  and 
thorough  search  in  the  places  where 
the  paper  is  likely  to  be  found  must 
be  proved  and  "the  facts  which  it  is 
necessary  to  prove  must  be  at  least 
substantially  averred."  And  see  Clark 


V.  Nickell,  73  W.  Va.  69,  79  S.  E.  1020, 
Ann.  Cas.  1917A,  1286. 

Contra. — Douthit  v.  Mohr,  116  Ind. 
482,  18  N.  E.  449;  Clark  v.  Trueblood, 
16  Ind.  App.  98,  44  N.  E.  679.  See 
also  Thomas  v.  McCormick,  1  N.  M. 
369. 

81.  111.— Rogers  v.  Miller,  5  111.  333; 
Fleet  V.  Hertz,  98  111.  App.  564.  La. 
Adams  f.  McCauley,  4  Rob.  184.  Mo. 
Sauter  v.  Leveridge,  103  Mo.  615,  15 
S.  W.  981.  N.  J.— Van  Auken  v.  Horn- 
beck,  14  N.  J.  L.  178,  25  Am.  Dec. 
509.  N.  Y.— Dupignac  v.  Quick,  26 
Misc.  872,  56  N.  Y.  Supp.  385.  Ohio. 
Sargent  v.  Steubenville  &  I.  R.  Co.,  32 
Ohio  St.  449.  But  see  Chamberlain  v. 
Sawyer,  19  Ohio  360.  R.  L— Adams  v. 
Barker,  16  R.  I.  1,  11  Atl.  168,  27  Am. 
St.  Rep.  721.  Tex. — Hauy  v.  Gamel, 
26  Tex.  Civ.  App.  123,  62  S.  W.  76. 
And  see  Allen  v.  Rettig  (Tex.  Civ. 
App.),  177  S.  W.  215.  Vt,— Viles  v. 
Moulton,  11  Vt.  470. 

[a]  This  is  so  whether  the  loss  oc- 
curred before  or  after  maturity.  Chau- 
dron  v.  Hunt,  3  Stew.  (Ala.)  31,  20 
Am.  Dee.  60.  And  see  Adams  v.  Baker, 
16  R.  I.  1,  11  Atl.  168,  27  Am.  St. 
Rep.  721. 

[b]  Secondary  evidence  of  the  con- 
tents of  a  lost  bond  or  note  may  be 
given  though  the  loss  of  the  note  be 
not  alleged.  Renner  v.  Bank  of  Colum- 
bit,  9  Wheat.  (U.  S.)  581,  6  L.  ed. 
166;  Van  Auken  v.  Hornbeck,  14  N.  J. 
L.  178,  25  Am.  Dec.  509;  Livingston 
County  Suprs.  V.  "White,  30  Barb.  (N. 
Y.)    72. 

[c]  Evidence  of  loss  may  be  re- 
ceived, though  loss  of  the  note  is  not 
alleged.  Bare  v.  Ford,  74  Kan.  593, 
87  Pac.  731,  118  Am.  St.  Rep.  336. 
And  see  Adams  v.  Baker,  16  R.  I.  1, 
11  Atl.  168,  27  Am.  St.  Rep.  721,  that 
this  may  be  done  whether  note  is  lost 
or  destroyed. 

82.  Jenkins  v.  Parkhill,  25  Ind.  473; 
Blasingame  v.  Blasingame,  24  Ind.  86; 
Cleveland  v.  Roberts,  14  Ind.  511.  See 
also  McCulloch  i\  Smith,  24  Ind.  App. 
536,  57  N.  E.  143,  79  Am.  St.  Rep. 
281. 

[a]  An  averment  of  loss  and  due 
search  excuses  the  failure  to  file  the 
instrument    or    to    set    it    out    in    th« 
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necessary  for  plaintiff  to  allege  lack  of  fraud  on  his  part,  or  those 
under  whom  he  elaiuis.-'  An  alk'gation  tliat  notiee  of  destruction  of 
the  instrument  was  advertised  is  unnecessary  where  the  statute  re- 
quiring such  notice  refers  only  to  lost  instruments.^*  In  an  action 
at  law  upon  a  note  an  allegation  that  the  note  was  not  indorsed  is 
necessary  in  some  states,  if  the  loss  occurred  before  maturity/'  other- 
wise such  allegation  is  unnecessary.^^  The  complaint  need  not  allege 
that  a  bond  of  indemnity  has  been  given,"  but  it  is  sometimes  required 
that  tbe  bill  or  complaint  contain  an  offer  Of  indemnity.^^ 

2.  Verification.  —  A  bill  in  equity  to  recovor  on  a  lost  bond  should 
be  sworn  to,^^  though  this  is  unnecessary  when  the  bill  is  accompanied 
by  an  affida\nt  of  loss,  which  is  made  part  of  the  bill.°° 

3.  Affidavit  of  Loss.  — a.  GencraUy.  —  VndQr  the  chancery  prac- 
tice an  affidavit  of  loss  was  indispensable^^  in  order  to  maintain  the 


pleadings.  Van  Dorn  r.  Badlcy,  38  Ind. 

402. 

[b]  When  it  is  not  necessary  to 
plaintiff's  cause  of  action  that  the  in- 
strument be  set  out,  an  averment  of 
loss  or  excuse  for  not  setting  out  the 
instrument  is  not  required.  Blair  Co. 
V.    Rose,    26    Tnd.    App.    487,    60    N.    E. 

10. 

[c]  When  a  copy  of  the  note  is  set 
out  no  averment  of  loss  is  necessary. 
Sargent  v.  Steubenville  &  I-  R-  Co.,  32 
Ohio  St.  449;  Viles  v.  Moulton,  11  Vt. 
470. 

83.  Hoyland  v.  National  Bank  of 
Middlesborough,  137  Ky.  682,  126  S. 
W.  356. 

84.  Beebe  v.  McNeill,  8  La.  Ann. 
130.  ^    , 

85.  Elliott  V.  Woodward,  18  Ind. 
183;  Sloo  V.  Roberts,  7  Ind.  128;  Em- 
bree  v.  Emmerson,  37  Ind.  App.  16,  74 
N  E  44,  1110;  Kirkwood  V.  First  Nat. 
Bank,  40  Neb.  484,  58  N.  W.  1016,  42 
Am.  St.  Rep.  683,  24  L.  R.  A.  444. 

86.  Sloo  V.  Roberts,  7  Ind.  128;  Em- 
bree  v.  Emmerson,  37  Ind.  App.  16,  74 
N  E  44,  1100.  See  also  Chaudron  v. 
Hunt,  3  Stew.  (Ala.)  31,  20  Am.  Dec. 
60. 

87.  Sautcr  v.  Leveridge,  103  Mo. 
615,  15  S.  W.  9«1;  Kans'  Admr.  r.  E.v- 
change  Bank  of  Jefferson  City,  79  Mo. 
182;  Warder,  Bushnell  &  Glessner  Co. 
V.  Libby,  104  Mo.  App.  140,  78  S.  W. 
338.  But  see  Riggs  v.  Graeff,  2  Cranch 
C.  C.  (U.  S.)  298,  20  Fed.  Gas.  No. 
11,826;  Blair  Company  r.  Rose,  26  Ind. 
App.   487,   f)0   N.   E.   10. 

fal  In  New  York  it  is  sufficient  if 
the  indoinnity  bo  offered  at  the  trial; 
the    complaint    need    not   therefore    al- 

Vol.  XIX 


lege  the  giving  of  a  bond.  Read  v. 
Marine  Bank,  136  N.  Y.  454,  462,  32 
N.  F.  1083,  32  Am.  St.  Rep.  758; 
Dupignae  v.  Quick,  27  Misc.  500,  58  N. 
Y.  Supp.  341,  affirming  26  Misc.  872, 
56  N.  Y.  Supp.  385. 

88.  Hardeman  v.  Battersby,  53  Ga. 
36.  But  compare,  Hopkins  v.  Adams, 
20  Vt.  407. 

[a J  The  proper  practice  to  pursue 
is  to  tender  indemnity  before  suit  and 
allege  in  the  complaint  the  tender  and 
refusal  and  file  the  bond  thereby  keep- 
ing the  tender  good.  But  he  may  sue 
and  offer  in  the  complaint  to  give  such 
indemnity  as  the  court  may  deem  rea- 
sonable, but  a  complaint  is  not  liad  for 
failure  to  allege  tender  of  indemnity, 
the  matter  having  relation  merely  to 
costs.  Rnndolph  c.  Harris,  28  Cal.  561, 
87  Am.  Dec.  1.H9.  And  see  Farmers' 
Exchange  Bank  r.  Altura  G.  M.  &  M. 
Co.,  129  Cal.  263,  61  Pac.  1077.  See 
also  Exchange  Bank  v.  Morrall,  16  W. 
Va.   546. 

fb|  Where  indemnity  Is  unneces- 
sary it  need  not  bo  tendered.  Brent 
r.  Ervin,  3  Mart.  N.  S.  (La.)  303,  15 
Am.  Dec.   157. 

fc]  Where  the  instrument  was  lost 
after  commencement  of  suit,  indoninity 
need  not  be  tendered.  Bisbing  r.  Gra- 
ham, 14  Pa.  14,  53  Am.  Dec.  510. 

89.  Kcnnedv's  Admr.  i;.  Conn's 
Admr.,  3  B.  Mon.  (Ky.)  321. 

90.  Hunter  v.  Robinson,  5  W.  Va. 
272. 

91.  U.  S.— Findlav  r.  Hindo,  1  Pet. 
241,  7  L.  ed.  128.  Ala.— Hooe  r.  Har- 
rison, 11  Ala.  499.  But  sec  Olassell 
r.  Mason,  32  Ala.  719,  that  affidavit 
is  not  essential,  but  merely  shifts  the 
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bill,  and  was  ordinarily  filed  with  the  bill,^^  but  the  want  thereof 
might  be  waived.®^  Under  the  code  system  no  affidavit  of  loss  is  re- 
quired though  the  case  is  an  equitable  one.®*  Statutes  sometimes  pro- 
vide for  the  making  of  such  an  affidavit. ''^     The  affidavit  must  at 


burden  of  proof.  HI. — Purviance  v. 
Holt,  8  111.  394.  Miss.— Smith  v.  Walk- 
er, Smed.  &  M.  Ch.  432.  Tenn.— Par- 
sons' Admr.  i\  Wilson,  2  Overt.  260. 
Va.— Taliaferro  v.  Foote,  3  Leigh  (30 
Ya.)  58.  Compare  Cabell's  Exrs.  -v.  Meg- 
ginson's  Admrs.,  6  Mun.  (20  Va.)  202. 
And  see  Linconfelter  v.  Kelly,  6  J.  J. 
Marsh.  (Ky.)  339.  'Compare  Allen  v. 
Smith,  29  Ark.  74. 

[a]  In  an  action  for  discovery  and 
relief  upon  the  loss  of  a  deed,  an  af- 
fidavit of  its  loss  must  be  made  and 
annexed  to  a  bill  in  equity.  The  ab- 
sence of  such  affidavit  is  good  cause 
of  demurrer  to  the  bill,  yet  if  the 
party  charged  by  the  bill  fail  to  de- 
mur for  that  cause,  but  answers  over, 
or  permits  it  to  be  taken  for  confessed, 
by  default,  the  absence  of  the  affi- 
davit is  not  sufficient  cause  for  re- 
versal of  the  decree.  Findlay  v.  Hinde, 
1  Pet.   (U.  S.)    241,  7  L.  ed.  128. 

[b]  "The  reason  given  for  the  rule 
in  equity  was,  that  the  court  should 
require  the  oath  of  the  party  as  a 
guaranty  of  his  good  faith  before  pro- 
ceeding to  grant  him  relief  upon  the 
lost  instrument."  Blasingame  v.  Blas- 
Ingame,  24  Ind.  86. 

[c]  If  the  court  had  jurisdiction 
regardless  of  the  loss  of  the  instrument, 
the  affidavit  was  not  necessary.  111. 
Purviance  v.  Holt,  8  111.  394.  Mass. 
Campbell  v.  Sheldon,  13  Pick.  8.  W.  Va. 
Lyttle  V.  Cozad,  21  W.  Va.  183. 

92.  Carlisle  v.  Eamsey,  4  Ind.  242. 
And  see,  Hoddy  v.  Hoard,  2  Ind.  474, 
54  Am.  Dec.  456;  Pennington  v.  The 
Governor,  1  Black.  (Ind.)  78;  Webb 
V.  Bowman 's  Exrs.,  3'  J.  ,J.  Marsh. 
(Ky.)  70;  Graham  v.  Hackwith,  1  A. 
K.  Marsh.  (Ky.)  423;  Pearl's  Heirs 
V.  Taylor's  Devisees,  2  Bibb  (Ky.)  556. 

[a]  Amendment. — If  the  affidavit  of 
loss  is  required  to  be  filed  with  the 
bill  but  is  omitted,  the  defect  is  one 
curable  by  amendment.  Lyttle  v.  Cozad, 
21  W.  Va.  183.  Compare  Carlisle  v. 
Eamsey,  4  Ind.   242. 

[b]  Jurisdictional  Purpose  of  Affi- 
davit.— The  purpose  of  the  affidavit 
was  to  confer  jurisdiction  on  a  court 
of  equity.  Ind. — Carlisle  v.  Eamsey, 
4   Ind.    242;    Hoddy   V.   Hoard,    2   Ind. 


474,  54  Am.  Dee.  456.  Ky.— Hill  v. 
Lackey,  9  Dana  81.  N.  C. — Grant  v. 
Eeid,  46  N.  C.  512;  Fisher  v.  Carroll, 
41   N.   C.   485. 

[cj  Supplying  Absence  by  Testi- 
mony.— When  an  affidavit  of  loss  is  re- 
quired the  want  thereof  cannot  be  sup- 
plied by  the  testimony  of  a  witness 
who  testifies  to  the  loss.  Bremond  v. 
Johnson,  1  White  &  W.  Civ.  Cas. 
(Tex.),    §609. 

[d]  The  affidavit  may  be  filed  dur- 
ing the  progress  of  the  cause,  and 
need  not  necessarily  be  filed  with  the 
bill.  Thornton  v.  Stewart,  7  Leigh  (34 
Va.)  128.  And  see  Bank  of  Mobile 
r.   Williams,   13   Ala.   544. 

93.  See  Wofford  v.  Board  of  Police 
of  Holmes  County,  44  Miss.  579;  Union 
Bank  t'.  Osborne,  6  Humph.  (Tenn.) 
318,   going   to   trial   without    objection. 

Waiver  by  failure  to  demur,  see 
infra,  III,  C,  3,  b. 

94.  Blasingame  v.  Blasingame,  24 
Ind.  86;  Clark  v.  Trueblood,  16  Ind. 
App.  98,  44  N.  E.   679. 

95.  See  Ark.— Allen  v.  Smith,  29 
Ark.  74,  as  to  actions  at  law.  Mo. 
Warder,  Bushnell  &  Glessner  Co.  v. 
Libby,  104  Mo.  App.  140,  78  S.  W. 
338.  Tenn. — Powers  v.  Fitzhugh,  10 
Humph.  415. 

[a]  In  Alabama  under  the  act  of 
1828  a  suit  at  law  could  not  be  main- 
tained on  a  lost  bill  of  exchange,  in- 
dorsed in  blank,  whether  lost  before 
or  after  its  maturity,  unless  an  affi- 
davit of  loss  be  made  before  suit  is 
brought.  Posey  v.  Decatur  Bank,  12 
Ala.  802.  And  see  Bell  v.  Moore,  9 
Ala.   823. 

fb]  Jurisdictional. — (1)  In  Mis- 
souri the  filing  of  affidavit  of  loss  is 
jurisdictional  in  an  action  on  a  lost 
or  destroyed  note.  Hudson  v.  Wright, 
204  Mo.  "412,  103  S.  W.  8.  (2)  But 
this  is  not  the  rule  in  Tennessee.  Mur- 
lock  V-  Brown,  7  Humph.  (Tenn.)  61. 
(3)  If  the  declaration  states  the  bond 
to  be  lost  and  defendant  plead  to  the 
merits,  he  cannot  afterward  object 
that  a  court  of  law  has  no  jurisdic- 
tion. Cherry's  Exrs.  v.  Mann,  Cooke 
(Tenn.)   268,  5  Am.  Dec.  696. 

[c]     When  after  a  cause  is  on  ap- 
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least  substantially  conform  to  the  statutory  requirements.'"  It  should 
be  specific,  alternative  statements  being  improper,  and  should  not 
alone  state  whether  the  instrument  be  lost  or  whether  it  has  been 
destroyed,"  but  should  also  state  facts  showing  what  diligence  and 
search  has  been  made  for  the  instrument.'^  The  affidavit  must  be 
made  in  the  court  in  which  the  action  on  the  lost  instrument  is 
brought.''  If  the  affidavit  be  defective,  leave  to  amend  may  be 
granted,'  or  an  additional  affidavit  may  be  made.^ 

By  Whom  Made.  —  The  affidavit  may  as  a  rule  be  made  by  any  per- 
son acquainted  \nth  the  facts,  though  such  person  be  only  the  agent 
or  attorney  of  the  owner.^  When  there  is  more  than  one  plaintiff, 
it  mav  be  made  by  one  of  them.* 

Who  May  Take  Affidavit.  —  If  the  statute  prescribes  before  whom  the 


peal  from  a  judgment  of  a  justice,  a 
note  ia  lost,  no  affidavit  of  loss  is  re- 
quired. Hosea  &  Co.  v.  Cross,  60  Mo. 
173. 

[d]  Action  of  Assumpsit. — An  affi- 
davit of  loss  before  suit  on  a  destroyed 
note  is  not  necessary  when  the  action 
is  in  assumpsit.  Bank  of  Mobile  v. 
Williams,  18  Ala.  544. 

[e]  The  purpose  of  the  affidavit  Is 
purely  evidentiary,  no  reference  need 
be  made  to  it  in  the  pleading.  De- 
fects in  the  affidavit  are  not  ground 
of  objection  to  the  complaint.  Tap- 
Bcott  r.  Gibson,  129  Ala.  503,  30  So. 
23;  Mobile  County  v.  Sands,  127  Ala. 
493,  500,  29  So.  26;  Parker  v.  Ed- 
wards, 85  Ala.  246,  4  So.  6-12;  Glassell 
V.  Mason,  32  Ala.  719;  Bell  v.  Moore, 
9  Ala.  823.  See  also  Hooe  v.  Har- 
rison, 11  Ala.  499;  Grant  V.  Keid,  46 
N.  C.  512. 

96.  Warder,  Bushnell  &  Glessner 
Co.  V.  Libby,  104  Mo.  App.  140,  78 
S.  W.  338. 

[a]  That  the  lost  note  is  still  the 
property  of  the  plaintiff,  should  be 
stated.  Buckner  v.  Geodeker  (Tenn.), 
45  S.   W.  448. 

[b]  A  judgment  wiU  not  be  ar- 
rested for  want  of  an  affidavit  of  loss, 
it  being  cured  by  the  verdict.  Lowry 
i:  Mediin,  6  Humph.  (Tenn.)  450; 
Union  Bank  V.  Osborne,  6  Humph. 
(Tenn.)   318. 

97.  Palmer  r.  Logan,  4  HI.  56.  But 
see  Hogan  r.  Kaiser,  113  Mo.  App. 
711,  88  S.   W.   1128. 

fa]  The  affidarit  need  not  describe 
the  note  when  the  statement  of  the 
cause  of  action  filed  therewith  sets  it 
out  in  substance  and  there  is  therein 
disclosed   the  purpose   to   include  such 
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statement  in  the  verification  of  loss. 
Hogan  r.  Kaiser,  113  Mo.  App.  711, 
88   S.   W.   1128. 

Form  of  affidavit,  see  9  Standaed 
Prog.    171. 

98.  Palmer   r.   Logan,  4  111.   56. 

[a]  Failure  to  state  that  the  In- 
strument was  unintentionally  lost  or 
mislaid,  renders  tlio  affidavit  defective 
when  this  statement  is  made  neces- 
sary by  statute.  Buckner  v.  Geodeker 
(Tenn.),  45  S.  W.  448.  But  see  Harry- 
man  V.  Robertson,  3  Mo.  449. 

99.  Buckner  r.  Geodeker  (Tenn.), 
45  S.  W.  448;  Baker  r.  Grigsby,  7 
Heisk.  (Tenn.)  627;  Jones  V.  Black- 
burn, 2  Baxt.    (Tenn.)    399. 

1.  See  Buckner  v.  Geodeker  (Tenn.), 
45  S.   W.  448. 

[a]  A  defective  affidavit  of  loss  ac- 
companying a  declaration  on  a  lost 
bond  is  amendable.  Murlock  v.  Brown, 
7   Humph.    (Tenn.)    61. 

2.  Bateman  r.  Bateman,  16  Tex. 
541,  21    Tex.  432. 

3.  Carter  v.  Vaulx,  2  Swan  (Tenn.) 
639. 

[a]  If  the  plaintiff  be  unacquainted 
with  the  facts  he  cannot  make  the  affi- 
davit as  to  this  fact.  Cheek  v.  James, 
2    llcisk.    (Tenn.)    170. 

|li]  An  affidavit  of  loss  made  by 
the  executor  of  an  estate  is  sufficient, 
though  he  was  appointed  as  such  exe- 
cutor in  another  state.  Hunter  r.  Rob- 
inson,  5   W.    Va.    272. 

[c]  If  the  statute  require  that  the 
plaintiff  make  the  affidavit,  his  attor- 
ney cannot  make  it.  Vance  t'.  Cooper, 
22  La.  Ann.  508.  Compare  Withee  v. 
Fearing,   23    Tex.   503. 

4.  Le  Roy  r.  Veeder,  1  Johns.  Gas. 
(N.  Y.)    417. 


LOST  INSTRUMENTS 


41 


affidavit  of  loss  must  be  taken,  such  requirement  must  be  strictly  ob- 
served,'* otherwise  it  may  be  made  before  any  officer  authorized  to 
take  an  affidavit.® 

b.  Demurrer  for  Lack  or  Insufficiency.  —  The  want  of  an  affidavit 
of  loss  must  be  raised  by  demurrer.^  The  sufficiency  of  such  an  affi- 
davit may  be  tested  by  demurrer."* 

D.  Plea  or  Answer.  —  1.  Generally.  —  The  answer  may  set  up 
any  defense  that  might  have  been  made  to  the  original  note.^  A  party 
having  a  defense  not  apparent  upon  the  face  of  the  instrument  may 
assert  it  precisely  as  he  might  have  done  if  the  document  had  not  been 
lost  or  destroyed."  The  rules  applicable  generally  to  answers  apply 
to  an  answer  in  an  action  on  a  lost  or  destroyed  instrument."    A  plea 


5.  Jones  v.  Blackburn,  2  Baxt. 
(Tenn.)  399;  Baker  v.  Grigsby,  7  Heisk. 
(Tenn.)  627;  Tyree  r.  Magness,  1  Sneed 
(Tenn.)  276;  "  Carter  v.  Vaulx,  2 
Swan  (Tenn.)  639.  And  see  Kearney 
V.  Woodson,  4  Mo.  114. 

6.  See  Allen  v.  State  Bank,  21  N. 
C.  3. 

7.  Findlay  v.  Hinde,  1  Pet.  (U.  S.) 
241,  7  L.  ed.  128;  Bell  v.  Moore,  9  Ala. 
823.  See  also  1  Dan.  Ch.  PI.  &  Pr.  392. 
But  see  Allen  v.  Smith,  29  Ark.  74, 
that  an  objection  for  want  of  an  affi- 
davit of  loss  should  be  presented  by 
affidavit  rather  than  by  demurrer. 

8.  Carter  v.  Vaulx,  2  Swan  (Tenn.) 
639.  But  see  Allen  v.  Smith,  29  Ark. 
74, 

9.  Prescott   v.   Johnson,   8   Fla.   391. 

[a]  An  affidavit  of  defense  to  a 
suit  on  a  lost  instrument,  an  alleged 
copy  of  which  is  set  forth  in  the  state- 
ment, is  sufficient  to  prevent  judg- 
ment, if  it  avers  that  the  copy  set 
forth  in  the  statement  is  incorrect, 
that  one  of  the  persons  whose  name 
appears  as  subscribing  witness  to  the 
instrument  had  died  prior  to  the  date 
thereof  and  that  the  instrument  really 
signed  by  the  defendant  was  payable 
at  a  date  different  from  that  of  the 
copy.  Laubach  v.  Meyers,  147  Pa.  447, 
23  Atl.  765. 

[b]  In  an  action  upon  an  established 
coijy  of  a  lost  note  the  answer  may 
set  up  any  defense  that  might  be  set 
up  in  an  action  on  the  original  note. 
Prescott  V.  Johnson,  8  Fla.  391  (fail- 
ure of  consideration) ;  .Jenkins  v. 
Forbes,  121  Ga.  383,  49  S.  E.  284,  pay- 
ment before  judgment  establishing 
note,  distinquishing  Vaughn  V.  Drewry, 
79  Ga.  761,^4  S.  E.  879. 

10.  Shores  v.  Withers,  166  Cal.  403, 
137  Pac.  7. 


11.  See  generally  the  titles  "An- 
swers;" "Bills  and  Answers;"  "De- 
nials." As  to  answers  in  actions  upon 
particular  instruments,  see  titles  deal- 
ing with  instruments,  such  as  "Bills 
and  Notes;"    "Bonds;"  etc. 

As  to  pleas,  see  the  titles  "Abate- 
ment, Pleas  of ; "  "  Confession  and 
Avoidance;"  "Pleas;"  and  titles 
dealing  with  particular  pleas. 

[a]  Erasive  Answer. — See  Hill  v. 
Lackey,   9   Dana   (Ky.)    81. 

[b]  General  Denial. — Millikan  v. 
State,  70  Ind.  310.  See  the  title  "De- 
nials." Proof  of  the  execution  of  the 
instrument  sued  on  is  required  if  a 
general  denial  is  interposed.  Hamp- 
shire V.  Floyd,  39  Tex.  105;  Eobinson 
V.  Brinson,  20  Tex.  438;  Erskine  v.  Wil- 
son, 20  Tex.  77;  Blair  r.  Breeding,  57 
Tex.  Civ.  App.  147,  121  S.  W.  869;  Ft. 
Worth  &  D.  C.  Ey.  Co.  v.  McAnulty,  7 
Tex.  Civ.  App.  321,  26  S.  W.  414. 

[c]  A  party  can  by  a  plea  of  non 
est  factum  do  all  that  he  could  ac- 
complish by  contesting  a  rule  brought 
to  establish  a  lost  original  instrument. 
Continental  Fertilizer  Co.  v.  Pass,  7 
Ga.  App.  721,  67  S.  E.  1052. 

[d]  A  plea  of  set  off  admits  the 
existence,  assignment  and  loss  of  the 
note,  in  a  suit  by  an  assignee  of  a  lost 
note.     Willson  v.  Light,  4  Ark.  158. 

[e]  Admitting  Destruction  of  Note. 
When  the  declaration  alleges  the  de- 
struction of  the  note  sued  on,  an  an- 
swer putting  in  issue  the  making  of 
the  note,  and  alleging  that  if  made,  it 
was  for  an  illegal  consideration,  ad- 
mits the  destruction  of  the  note.  Bos- 
ton Lead  Co.  v.  McGuirk,  15  Gray 
(Mass.)  87. 

[f]  In  an  action  on  a  lost  bond,  a 
plea  that  the  bond  was  destroyed  by 
the  obligee  for  the  purpose   of  releas- 

Vol.  XIX 


42 


LOST  INSTRUMENTS 


to  the  merits  waives  objection  to  the  want  of  profert,^^  or  to  the  fact 
that  a  court  of  hiw  has  no  jurisdiction  of  the  action."  A  plea  tliat 
the  instrument  is  not  lost  is  good  when  the  allegation  of  loss  is  a  ma- 
terial one.'-*  An  answer  merely  alleging  the  non-existence  of  the  note 
sets  up  no  defense. ^^ 

2.  Verification.  —  Verification  of  the  answer  is  necessary  in  some 
states  in  order  to  make  the  denials  in  the  ansAver  sufficient." 

E.  Supplemental  Pleadings.'^  —  Loss  of  the  note  after  suit  was 
filed  and  after  depositions  have  been  taken  pro\nng  its  due  execution, 
does  not  call  for  the  filing  of  a.  supplemental  declaration." 

F.  Trial.  —  1.  Generally.  —  The  trial  is  governed  by  general 
rules  elsewhere  discussed.^'-*  The  loss  or  destruction  and  existence 
and  contents  of  the  instrument,  when  put  in  issiie,^"  must  be  proved 
by  competent  and  sufficient  evidence,^^  and  all  other  facts  essential 
to  the  maintenance  of  the  action  must  be  established  in  accordance 
with  the  allegations."  But  a  variance  between  the  allegations  and 
the  proof  that  is  not  material  will  not  affect  the  right  of  recovery." 


ing  the  obligor,  admits  the  existence 
and  loss  of  the  boud.  Colley's  Admr. 
r.  Sheppard's  Admr.,  31  Gratt.  (72 
Va.)    312. 

Medlin,     6     Humph. 


V.       Simms,       Cooke 


12.  Lowry 
(Tenn.)    450. 

13.  Fonville 
(Tenn.)    273. 

14.  Rand  v.  Eand,  4  N.  H.  267,  279. 

15.  Sargent  v.  Steubenville  &  I.  R. 
Co.,  32  Ohio  St.  449.  Compare  Fells 
Point  Sav.  Inst.  v.  Weedon,  18  Md.  320, 
81  Am.  Dec.  603. 

16.  Preseott  r.  Johnson,  8  Fla.  391. 
See  7  Standard  Proc.  55,  57,  and  gen- 
erally the   title    "Verification." 

[a]  The  failure  to  verify  a  general 
denial  admits  the  due  execution  of  the 
note  and  its  nonpayment.  Patterson 
V.  Shaw,  82  Ind.  32.  See  also  Mays 
V.  Foster,  26  Kan.  518. 

fb]  If  the  complaint  is  accom- 
panied by  affidavit  of  loss,  a  verified 
jiloa  is  necessary  denying  the  execution 
of  the  instrument  or  its  contents,  in 
default  of  which  the  affidavit  is  pre- 
sumptive evidence  both  of  the  contents 
and  of  its  loss  or  destruction.  Mobile 
County  r.  Sands,  127  Ala.  493,  500,  29 
So.  26.  But  see  Jenkins  v.  Parkhill, 
25    Ind.    473. 

[c]  The  plea  of  non  est  factum  un- 
verified does  not  deny  the  due  execu- 
tion of  the  obligation  in  some  juris- 
dictions. Osborne  &  Co.  v.  Ricli,  53 
111.  App.  661.  And  see  Longley  r. 
Norvall,  2  111.  389. 

17.  See  generally  the  title  "Supple- 
mental Pleading." 
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18.  Austin  r.  Calloway,  73  W.  Va. 
231,  80  S.  E.  361,  Ann'  Cas.  1916E, 
112. 

19.  See  the  title  "Trial"  and 
specific  titles  dealing  with  particular 
phases  of  trial. 

As  to  hearing  in  equity,  see  the  title 
"Hearing." 

Actions  on  contracts,  see  11  Stand- 
ard Proc.  931,  1036,  et  seq. 

20.  See  supra,  III,  D;  7  Standard 
Proc.  55. 

[a]  A  plea  of  failure  of  considera- 
tion, does  not  require  proof  to  be  made 
of  the  execution  of  the  note,  when  the 
petition  described  the  note  and  aver- 
red its  loss  by  an  agent  and  the  agent 
swore  to  the  petition,  and  no  denial 
of  the  facts  stated  in  the  petition  was 
made.     Scherer  r.  Upton,  31  Tex.  617. 

21.  As  to  character  and  sufficiency 
of  evidence,  see  8  Enct.  of  Ev.  .".40,  et 
seq.  See  also  the  title  "Best  and 
Secondary  Evidence"  and  "Deeds"  in 
the   ExcY.   OF   Ev. 

22.  As  to  essential  facts,  see  snpra, 
III,  C. 

As  to  variance  and  failure  of  jironf. 
see  the  title  "Variance  and  Failure  of 
Proof." 

fa]  A  variance  between  the  descrip- 
tion of  the  note  in  the  petition  and  the 
advertisement  will  result  in  a  non- 
suit. Tuttle  V.  Succession  of  Bur- 
roughs, 9  La.  Ann.  494. 

23.  Alexander  r.  Wakefield  (Tex. 
Civ.   App.),   69   S.   W.    77. 

[a]  Production  of  a  mutilated  copy 
of   an  instrument   is  sufficient  to   sup- 
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2.  Questions  of  Law  and  Fact.^*  —  Wlien  there  is  sufficient  evi- 
dence on  which  to  base  a  verdict  the  existence  and  contents  of  the 
alleged  lost  or  destroj^ed  instrument  is  a  question  of  fact  for  the 
jury,^''  and  the  same  is  true  of  the  question  of  execution^"  and  loss," 
or  destruction.^^  In  a  proper  case  a  court  of  equity  may  refer  an 
issue  of  fact  to  a  jury.^® 

G.  Findings  iiND  Judgment  or  Decree.^*'  —  The  court  must  find 
on  all  the  material  issues  in  the  case  raised  by  the  pleadings. ^'^  In 
an  action  in  equity  to  recover  on  a  lost  instrument  as  in  equity  actions 
generally,  a  vinde  range  must  be  allowed  to  the  court  as  to  the  form 
which  the  decree  is  to  take.^^  Thus  the  court  may,  besides  requiring 
an  indemnity  bond,  grant  injunctive  relief  in  a  proper  case.^^ 

H.     Costs.  —  The  allowance  of  costs  is  in  general  governed  by  prin- 


port  an  allesration  that  the  instrument 
was  destroyed.  Myers  v.  Sealy,  5  Rich. 
L.   (S.  C.)   473. 

[b]  Evidence  thati  an  instrument 
was  destroyed  by  fire  will  support  an 
allegation  that  it  was  lost.  McGreg- 
ory    V.    McGregory,   107    Mass.    543. 

24.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury,"  and  11 
Standard  Proc.  1054. 

25.  Mich. — Holmes  f.  Deppert,  122 
Mich.  275,  80  N.  W.  1094.  N.  H. 
Hill  V.  Barney,  18  N.  H.  607.  Wis. 
Dilger  v.  Estate  of  McQuade,  158  Wjs. 
328,  148   N.   W.   1085. 

[a]  Insurance  Policy. — Whether  the 
evidence  is  sufficient  to  show  that  the 
lost  policy  of  insurance  contained  a 
lightning  clause,,  is  one  for  the  jury. 
Cummins  v.  Pennsylvania  Fire  Ins.  Co., 
158  Iowa  579,  134  N.  W.  79,  Ann.  Cas. 
1913E,  235,  37  L.  R.  A.   (N.  S.)    1169. 

[b]  Identity  of  note  a  question  for 
jury.  Helzer  v.  Helzer,  187  Pa.  243, 
41  Atl.  40.  And  see  Hill  v.  Townsend, 
24  Tex.  575. 

2Q.  Brighton  v.  Lake  Shore  &  M.  S. 
Ry.  Co.,  103  Mich.  420,  61  N.  W.  550; 
Masterson  r.  Harrington  (Tex.  Civ. 
App.),  145  S.  W.  626. 

27.  Triily  v.  Lane,  7  Smed.  &  M. 
(Miss.)    325,   45   Am.   Dec.   305. 

[a]  Sufficiency  of  preliminary  proof 
of  loss,  in  an  action  at  law,  to  admit 
secondary  evidence,  is  for  court.  Hill 
V.  Barney,  18  N.  H.  607;  and  see  more 
fully  the  title  "Province  of  Judge  and 
Jury." 

28.  Des  Arts  v.  Leggett,  5  Duer 
(N.  Y.)   156. 

29.  See  Truly  v.  Lane,  7  Smed.  & 
M.  (Miss.)  325,  45  Am.  Dec.  305;  and 


the  title  "Issues  in  Pleading  and 
Practice." 

30.  See  generally  the  titles  "De- 
crees;" "Findings  and  Conclusions;" 
' '  Judgments. ' ' 

31.  See   8  Standard  Proc.   1038. 
[a]     A  special  finding  in  an  action 

on  a  lost  bond,  must  set  out  the  terms 
and  conditions  of  the  bond,  that  the 
nature  of  the  undertaking  may  be  as- 
certained and  the  extent  and  liability 
of  the  obligor  be  made  known  as  mat- 
ter of  law.  Buchanan  v.  Milligan,  108 
Ind.  433,  9  N.  E.  385. 

32.  See  6  Standard  Proc.   775. 

[a]  In  an  action  in  equity  to  re- 
cover on  a  lost  bond  with  coupons 
attached,  a  judgment  for  the  amount 
of  the  bond  and  a  separate  judgment 
for  each  remaining  coupon  may  be 
rendered,  and  when  no  indemnity  has 
been  given,  interest  on  interest  should 
not  be  ordered.  Pensacola  &  Atl.  R. 
Co.  V.  Hilton's  Trustee,  147  Ky,  553, 
144  S.  W.  1077. 

S3.  Bainbridge  v.  Louisville,  83  Ky. 
285,  4   Am.   St.   Rep.   153. 

[a]  In  an  action  on  interest  cou- 
pons on  lost  bonds  which  do  not  mature 
for  many  years  and  contain  many  in- 
terest coupons  falling  due  semiannually 
an  amendment  may  be  made  to  the 
petition  to  ask  for  an  injunction 
against  the  maker  of  the  bonds  re- 
straining it  from  paying  them  or  the 
interest  coupons  to  any  claimant  until 
his  right  as  against  plaintiff  shall  be 
determined,  and  the  court  may  order 
the  defendant  to  make  such  claimants 
parties  as  the  bond  or  coupon  is  pre- 
sented for  payment,  so  that  he  may 
litigate  with  the  plaintiff.  Bainbridge 
V.  Louisville,  83  Ky.  285,  4  Am.  St. 
Rep.  153. 
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ciples  and  nilcs  I'lsowhere  treated.^*  Where  indemnity  is  necessary," 
a  sufficient  tender  of  indemnity  will  make  the  defendant  lial)le  for 
Bubsequent  costs.^"  If  tender  of  indemnity  is  not  made  until  after 
commencement  of  the  action,  only  subsequently  accruing  costs  will 
be  taxed  against  defendant,"  prior  costs  being  taxed  against  the 
plaintiif.''®  A  court  of  equity,  however,  may  deny  costs  to  cither 
party.^^  or  compel  tlie  complainant  to  pay  the  costs.*" 

I.  Indemnity/^  —  At  common  law  courts  of  law  had  no  authority 
to  require  indemnity,*-  and  for  this  reason  courts  of  equity  alone  had 
jurisdiction  to  enforce  lost  instruments  in  those  cases,  such  as  nego- 
tiable instruments,  in  which  indemnity  was  necessary  for  the  pro- 
tection of  the  debtor  against  subsequent  demands  by  other  persons 
into  whose  hands  the  instrument  may  have  come."*^  But  where  a 
court  of  law  or  equity  has  jurisdiction  to  enforce  such  a  lost  instru- 
ment they  will  generally  require  indemnity  to  the  defendant  before 
enforcing  it  against  him.**     When,  however,  it  appears  that  a  bond 


34.  See  the  title   "Costs." 

35.  iSee  infra,  III,  1. 

[a]  Action  on  Non-Negotiable  In- 
strument.— The  filing  of  an  indemnity 
bond  is  not  necessary  to  entitle  plain- 
tiff to  costs  in  an  action  on  a  nou 
negotiable  instrument.  Coon  v.  Bouch- 
ard,  74   Mich.  486,  42   N.   W.   72. 

36.  Eandolph  r.  Harris,  28  Cal.  .361, 
87  Am.  Dec.  139  (a  sufficient  bond  must 
be  filed  with  the  clerk);  Citizens' 
Bank  v.  Baltz,  27  La.  Ann.  106,  except 
costs  of  advertising. 

37.  Farmer's  Exch.  Bank  v.  Altura, 
etc..  Mining  Co.,  129  Cal.  263,  61  Pac. 
1077.  But  see  Wiedenfeld  v.  Gallagher 
(Tex.  Civ.  App.),  24  S.  W.  33.S,  where 
defendant  does  not  ask  for  indemnity 
but   resists  payment  of  lost  note. 

fa]  "Except  as  to  the  question  of 
costs,  it  does  not  concern  the  defend- 
ant whether  the  bond  be  furnished  at 
the  trial  or  before  suit  commenced." 
The  filing  of  the  bond  at  the  time  the 
complaint  is  filed  and  averment  of  the 
fact  in  the  complaint  should  be  re- 
garded as  a  tender  of  indemnity  at 
that  time  and  if  defendant  then  offers 
to  pay  or  let  judgment  be  taken  against 
him  he  should  be  relieved  from  all 
costs  then  accrued.  But  if  he  persists 
in  making  a  defense  to  the  action  he 
should  he  held  for  costs  thereafter  ac- 
cruing. Farmers'  Exch.  Bank  r.  Al- 
tura, etc.  Mining  Co.,  129  Cal.  263,  61 
Pac.  1077. 

38.  Burrows  V.  Goodhue,  1  G.  Gr. 
(Ta.)  48;  Milne  r.  Marshall,  5  Phila. 
(Pa.)    l.'.l. 

36.     Hopkins  V.   Adams,   20  Vt.   407. 
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40.  Hoddy  r.  Hoard,  2  Ind.  474,  52 
Am.  Doc.  456. 

41.  Indemnity  in  action  to  estab- 
lish a  lost  or  destroyed  instrument,  sea 
supra,  II,  G,  note  67. 

42.  See  supra,  I,  B,  2,  and  also 
Campbell  c.  Mvers,  72  W.  Va.  428,  78 
S.  E.  671,  48  'L.  R.  a.  (N.  S.)  648, 
note. 

43.  See  supra,  I,  A;  I,  B,  2;  and 
the  following:  Mass. — Fales  r.  Rus- 
sell, 16  Pick.  315.  Mich.— Walker  v. 
Gillett,  98  Mich.  59,  56  N.  W.  1052; 
Yerkes  r.  Blodgett,  48  Mich.  211,  12  N. 
W.  218.  Miss.— Truly  r.  Lane,  7  Smed. 
&  M.  325,  45  Am.  Dec.  305. 

44.  See  the  following  cases:  U.  S. 
First  National  Bank  r.  Wilder,  104 
Fed.  187,  43  C.  C.  A.  461.  And  see 
Bullet  V.  Bank  of  Pennsylvania,  2 
Wash.  C.  C.  172,  4  Fed.  Cas."  No.  2,125. 
Cal.— Welton  v.  Adams  &  Co.,  4  Cal. 
37,  60  Am.  Dec.  579.  Colo.— Filby  v. 
Turner,  9  Colo.  App.  202,  47  Pac.  l"o:i7. 
Conn. — Bridgeford  r.  Masonville  Mfg. 
Co.,  :i4  Conn.  546,  91  Am.  Dec.  744. 
Ga. — Georgia  Code,  H566;  Robinson  t^ 
Bank  of  Darien,  18  Ga.  65.  But  see 
Mayor,  etc.  of  Savannah  r.  Burroughs, 
36  Ga.  212,  that  indemnity  is  not  re- 
rjuired  in  an  action  to  establish  a  lo.st 
instrument  in  the  absence  of  an  affi- 
davit by  defendant  that  the  paper 
never  existed,  or  that  the  same  has 
been  paid  off  or  discharged.  111. — Ed- 
ler  r.  Uchtmann,  10  111.  App.  488.  Ind. 
Elliott  r.  Woodward,  18  Ind.  183.  la. 
Xewton  Sav.  Bank  r.  Howerton,  163 
Tnwa  677.  145  N.  W.  292.  Ky.— Com- 
mercial Bank  v.  Benedict,  18  B.  Men. 
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is  not  necessary*^  to  defendant's  safety,  the  giving  thereof  has  been 


307.  La.— Nalle  v.  Conrad,  30  La.  Ann, 
503.  But  see  Weaver  v.  Cox,  15  La. 
Ann.  463,  that  indemnity  is  not  re- 
quired unless  demanded.  Mass. 
Schmidt  V.  People's  Nat.  Bank,  153 
Mass.  550,  27  N.  E.  595;  Cobb  v.  Tir- 
rell,  141  Mass.  459,  5  N.  E.  828;  Me- 
Gregory  r.  McGregory,  107  Mass.  543; 
Fales  V.  Eussell,  16  Pick.  315.  Minn. 
Armstrong  v.  Lewis,  14  Minn.  406. 
Miss. — Gordon  v.  Manning,  44  Miss. 
756.  The  authority  of  courts  of  law 
to  require  indemnity  is  statutory. 
Wofford  V.  Board  of  Police  of  Holmes 
County,  44  Miss.  579.  Mo.— Sauter  v. 
Leveridge,  103  Mo.  615,  15  S.  W.  981. 
N.  H.— FTevwood  v.  Hartshorn,  55  N. 
H.  476;  Hill  v.  Barney,  18  N.  H.  607, 
610.  N.  y. — Read  v.  Marine  Bank,  136 
N.  Y.  454,  32  K  E.  1083,  32  Am.  St. 
Eep.  758  (reversing  63  Hun  624,  17  N. 
Y.  Supp.  326,  42  N.  Y.  St.  161);  Des 
Arts  V.  Leggett,  5  Duer  156;  Bishop  v. 
Sniff  en,  1  Dalv  155.  N.  Cl— Fisher  v. 
Webb,  84  N.  C.  44.  Pa.— Snyder  v. 
Wolflev,  8  Serg.  &  R.  328;  Meeker  v. 
Jackson,  3  Yeates  442.  Wis. — Weston 
V.  Dahl,  162  Wis.  32,  155  N.  W.  949. 

[al  Matter  of  Discretion. — The  re- 
quirement of  indemnity  is  sometimes 
a  matter  addressed  to  the  sound  dis- 
cretion of  the  court  to  be  determined 
by  the  facts  of  each  particular  case. 
German  Nat.  Bank  v  Moore,  116  Ark. 
490,  173  S.  W.  401 

[b]  Where  Defendant  Relies  on  Al- 
leged Lost  Instrument. — ^Where  the  is- 
sue is  as  to  whether  a  certificate  of 
deposit  was  issued  against  a  deposit 
in  bank,  and  the  general  verdict  is 
for  plaintiff,  based  upon  his  denial 
that  such  instrument  ever  existed,  in- 
demnity will  not  be  required.  Emley 
V.  Citi7;?ns  State  Bank,  76  Neb.  794, 
107   N.   W.   1014. 

fc]  Indemnity  to  Intervener. 
When  indemnity  is  not  required  unless 
demanded  by  the  defendant,  an  inter- 
vener is  not  entitled  to  indemnity  when 
defendant  has  defaulted.  Mayer  v. 
Stohr,  35  La.  Ann.  57. 

fd]  When  the  instrument  is  found 
before  entry  of  the  final  decree,  and 
filed  with  the  papers  in  the  action,  in- 
demnity will  not  be  required.  Hunter 
r.  Robinson,  5  W.  Va.  27,2.  And  see 
Smith  V.  Rockwell,  2  Hill  (N.  Y.)  482. 

[e]     Bank  notes  stand  on  the  same 


footing    as    other     commercial     papers. 
Robinson  v.  Bank  of  Darien,  18  Ga.  65. 

[f]  Coupon  of  railroad  bond  pay- 
able to  bearer  is  a  negotiable  instru- 
ment, and  indemnity  will  be  required 
if  action  thereon  is  brought.  Rolston  v. 
Central  Park,  etc.  R.  R.  Co.,  21  Misc. 
439,  47   N.   Y.   Supp.   650. 

[g]  When  a  bond  is  lost  by  theft 
an  indemnity  bond  is  necessary  under 
the  Alabama  statute.  Mobile  County 
V.  Sands,  127  Ala.  493,  29  So.  26. 

[h]  In  Missouri  the  statute  requir- 
ing indemnity  applies  to  all  cases  fall- 
ing under  the  jurisdiction  of  the  cir- 
cuit court  without  regard  to  the  origin 
of  the  case,  but  the  giving  of  in- 
demnity is  not  jurisdictional.  Hogan  v. 
Kaiser^  113  Mo.  App.  711,  88  S.  W. 
1128. 

fi]  Requirement  for  Indemnity  Not 
Jurisdictional. — (1)  The  failure  to  re- 
quire a  bond  of  indemnity  to  be  given 
does  not  affect  the  jurisdiction  of  the 
court.  Linn  County  Bank  v.  Clifton, 
263  Mo.  200,  172  S.  W.  388.  (2)  But 
the  giving  of  the  indemnity  bond  is  a 
condition  precedent  to  the  right  of 
judgment.  Sauter  v.  Leveridge,  103 
Mo.' 615,  15  S.  W.  981;  Eans'  Admr.  v. 
Exchange  Bank  of  Jefferson  City,  79 
Mo.  182;  Hogan  v.  Kaiser,  113  Mo. 
App.  711,  88  S.  W.  1128;  Barrows  v. 
Million,  43  Mo.  App.  79.  (3)  But  see 
Aylor  r.  McMunigal,  66  Mo.  App.  657, 
that  a  judgment  will  not  be  reversed 
because  the  bond  of  indemnity  was  not 
given  until  after  verdict  and  judgment, 
where  the  bond  was  given  and  ap- 
proved before  decision  of  the  motion 
for  a  new  trial. 

45.  Cal. — Dollar  v.  International 
Banking  Corp.,  13  Cal.  App.  331,  109 
Pac.  499.  La. — State  v.  New  Orleans 
&  C.  R.  Co.,  51  La.  Ann.  909,  25  So. 
465,  under  a  statute  that  only  requires 
a  bond  when  circumstances  render  it 
necessary.  Mass. — Munroe  v.  Weir,  177 
Mass.  301,  58  N.  E.  1013.  N.  Y. 
Wright  V.  Wright,  54  N.  Y.  437;  Lynch 
V.  De  Viar,  3  .Johns.  Cas.  303. 

[a]  Exception  to  Rule  Requiring 
Indemnity. — "The  rule  in  courts  of 
equity  that  a  bond  will  be  required 
before  entering  judgment  upon  a  lost 
instrument  has  several  well  recognized 
exceptions,  to-wit:  (1)  Where  the  note 
is   not  negotiable;    (2)    where,   though 
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disponsod  with.  Thus  if  the  instrument  is  non-negotiable,*"  or  had 
not  been  indorsed  in  such  way  as  to  be  negotiable  by  delivery,*^  or 
had  ceased  to  be  negotiable  when  lost  because  it  had  already  niiitured,*" 
or  the  period  of  limitations  governing  the  instrument  has  expired,*® 
indemnity  may  not  be  required.     Nor  will  it  be  required  where  the 


negotiable,  it  is  payable  to  ortlor  and 
unindorsed,  or  specially  indorsed;  (3) 
where  the  instrument  is  clearly  shown 
to  have  bean  destroyed;  (4)  where  the 
lost  instrument  has  been  traced  to  the 
defendant's  custody;  and  (5)  when  it 
is  shown  that  the  defendant  is  pro- 
tected by  the  statute  of  limitations." 
Dollar  i\  International  Banking  Corp., 
13  Cal.  App.  331,  109  Pac.  499. 

46.  111.— Edler  v.  Uehtmann,  10  111. 
App.  488.  Ind. — National  State  Bank 
r.  Kingcl,  .51  Ind.  393;  Depew  v.  Wheel- 
an,  6  Blackf.  485.  la.— Dudman  v. 
Earl,  49  Iowa  37.  Ner. — Allen  v. 
Roillv,  1.5  Nev.  452.  N.  Y.— Zander 
r.  New  York  Security  &  Tr.  Co.,  178  N. 
Y.  208,  70  N.  E.  449,  102  Am.  St.  Rep. 
492  (affirmino  81  App.  Div.  635,  81  N. 
Y.  Supp.  1151);  Wright  v.  Wright,  54 
N.  Y.  437;  Bishop  v.  Sniflfen,  1  Daly 
155;  Blade  r.  Noland,  12  Wend.  173, 
27  Am.  Dee.  126;  Mills  r.  Albany  Exch. 
Sav.  Bank,  28  Misc.  251,  59*^  N.  Y. 
Supp.  149;  Eolston  i'.  Central  Park  N. 
&  E.  R.  R.  Co.,  21  Misc.  439,  47  N.  Y. 
Supp.  650;  Terwilliger  r.  Terwilliger, 
27  N.  Y.  Supp.  284.  Ohio. — Citizens 
Nat.  Bank  v.  Brown,  9  Ohio  Dec.  (Re- 
print) 215,  11  Wkly.  L.  Bui.  220,  af- 
■firming  8  Ohio  Dec.  (Reprint)  792,  9 
Wkly.  L.  Bui.  361.  But  see  Citizens 
Nat."  Bank  r.  Brown,  45  Ohio  St.  39,  11 
N.  E.  799,  4  Am.  St.  Rep.  526.  Tex. 
Clay  V.  Gage,  1  Tex.  Civ.  App.  661,  20 
S.  W.  948.  Vju— Lazell  v.  Lazell,  12 
Va.  443,  36  Am.  Dec.  352.  Vt.— Hough 
V.  Barton,  20  Vt.  455;  Lazell  v.  Lazell, 
12  Vt.  443,  86  Am.  Dec.  352. 

47.  lU.— Edler  r.  Uehtmann,  10  111. 
Ai)p.  488.  Ind. — National  Slate  Bank 
V.  Ringel,  51  Ind.  393.  la.— Dudman  v. 
Earl,  49  Iowa  37.  Ky.— Foster's  Admr. 
V.  Metcalfe,  144  Ky.  385,  138  S.  W. 
314;  Hoyland  r.  National  Bank  of  -Mid- 
dlesbnrongh,  137  Kv.  682,  126  S.  W. 
.'^■56;  Hill's  Admr.  v'.  Grizzard,  133  Ky. 
816,  119  S.  W.  168.  Neb.— Palmer  v. 
Carpenter,  .53  Neb.  394,  73  N.  W.  690; 
Kirkwood  V.  Exchange  Nat.  Bank,  40 
Neb.  497,  58  N.  W.  1135;  Kirkwood 
r.  First  Nat.  Bank,  40  Neb.  484,  58  N. 
W.  1016,  42  Am.  St.  Rep.  683,  24  L. 
E.  A.  444.    N,  Y.— Bishop  v.  Sniffen,  1 

Vol.  xrx 


Daly  155.  Ohio. — Baker  v.  Weaver,  1 
Ohio  Cir.  Ct.  397,  1  Ohio.  Cir.  Dec. 
222.  But  see  Brown  i\  Citizens'  Nat. 
Bank,  9  Ohio  Dec.  707,  16  Wkly.  L. 
Bui.  421. 

48w  Colo.— Filby  v.  Turner,  9  Colo. 
App.  202,  47  Pac.  1037.  Ind.— Swatts 
V.  Bowen,  141  Ind.  322,  40  N.  E.  1057; 
Bloomington  v.  Smith,  123  Ind.  41,  23 
N.  E.  972,  18  Am,  St.  Rep.  310;  Gregg 
V.  Union  Co.  Nat.  Bank,  87  Ind.  238; 
National  State  Bank  r.  Ringel,  51  Ind. 
393;  Elliott  r.  Woodward,  18  Ind.  183. 
Neb. — Palmer  v.  Carpenter,  53  Neb\ 
394,  73  N.  W.  690;  Kirkwood  v.  Ex- 
change Nat.  Bank,  40  Neb.  4f>7,  58  N. 
W.  1135;  Kirkwood  v.  First  Nat.  Bank, 
40  Neb.  484,  58  N.  W.  1016,  42  Am.  St. 
Rep.  683,  24  L.  R.  A.  444;  Means  v. 
Kendall,  35  Neb.  693,  53  N.  W.  610. 
And  see  Brent  v.  Ervin,  3  Mart.  N.  S. 
(La.)  303,  15  Am.  Dec.  157.  But  see 
Bisbing  v.  Graham,  14  Pa.  14,  53  Am. 
Dec.  510. 

fa]  Loss  by  Court  Officers. — When 
a  note  was  produced  at  the  trial  of  the 
action  and  was  lost  during  the  pend- 
ency of  an  appeal  by  fault  of  the  court 
officials,  indemnity  will  not  be  re- 
quired. Winship  V.  May,  7  Colo.  App. 
355,  43  Pac.  904. 

49.  La. — Marsh  r.  Perry,  6  La. 
Ann.  669.  Pa. — Reisinger  r.  Magee, 
158  Pa.  280,  27  Atl.  962.  Vt.— Hop- 
kins V.  Adams.  20  Vt.  407. 

[a]  In  Maine  indemnity  may  be  re- 
quired, or  the  cause  continued  for 
judgment  from  term  to  term,  until  the 
note  has  been  barred  by  the  statute 
of  limitations.  Matthews  r.  Matthews, 
97  Mo.  40,  53  Atl.  831,  94  Am.  St.  Rep. 
464;  Moore  v.  Fall,  42  Me.  450,  66  Am. 
Dec.  297;  Torrey  r.  Foss,  40  Me.  74. 

(li]  Where  sufficient  time  has 
elapsed  so  that  the  debtor  would  be 
protected  in  paying  a  mortgage  to  the 
personal  representative  of  the  deceased 
mortgage,  against  a  possible  assignee, 
indemnity  should  not  be  required  in 
an  action  to  enforce  the  mortgage. 
Stoddard  r.  Gailor,  90  N.  Y.  575.  Com- 
parr  Frank  r.  Wessels,  64  N.  Y.  155; 
Miller  r.  Rutland,  etc.  R.  Co.,  40  Vt. 
399,  94  Am.  Dec.  414. 
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defendant  has  defaulted,^"  -or  has  waived  indemnity.'^  An  indemnity 
bond  is  frequently  required  as  a  condition  precedent  to  the  entry ,^^ 
or  enforcement^^  of  judgment,  but  is  not  generally  regarded  as  a 
condition  precedent  to  maintenance  of  the  action,^*  being  sufficient 


50.  Weaver  v.  Cox,  15  La.  Anu. 
463;  Murray  v.  Dallas  Homestead  & 
L.  Assn.  (Tex.  Civ.  App.),  48  S.  W. 
604. 

51.  Newton  Sav.  Bank  v.  Hower- 
ton,  163  Iowa  677,  145  N.  W.  292, 
where  not  demanded,  under  statute 
providing  that  indemnity  may  be  de- 
manded. 

[a]  When  Indemnity  Waived. — When 
defendant  though  admitting  the  in- 
debtedness refused  a  tender  of  indem- 
nity, the  court  on  entering  judgment 
is  not  required  to  order  plaintiff  to 
execute  such  bond  and  defendant  can- 
not thereafter  complain  that  he  may 
suffer  through  the  note.  Devine  v. 
Bickel,  189  111.  App.  116. 

52.  Cal. — Price  v.  Dunlap,  5  Cal. 
483.  Ky.— Foster's  Admr.  v.  Metcalfe, 
144  Ky.  385,  138  S.  W.  314;  Hoyland 
V.  National  Bank  of  Middlesborough, 
137  Ky.  682,  126  S.  W.  356;  Berry  v. 
Berry's  Exr.,  6  Bush  594.  But  see 
Hill's  Admr.  v.  Grizzard,  133  Ky.  816, 
119  S.  W.  168.  La. — Glasgow  v.  Stev- 
enson, 6  Mart.  (N.  S.)  567;  Lewis  v. 
Petayvin,  4  Mart.  (N.  S.)  4;  Miller 
V.  Webb,  8  La.  516;  Nagel  v.  Mignot, 
7  Mart.  (O.  S.)  657,  8  Mart.  (O.  S.) 
488.  Me.— Moore  v.  Fall,  42  Me.  450, 
66  Am.  Dec.  297;  Torrey  v.  Foss,  40 
Me.  74.  Mass. — Schmidt  V.  People 's 
Nat.  Bank,  153  Mass.  550,  27  N.  E. 
595;  Tucker  v.  Tucker,  119  Mass.  79. 
See  Hinckley  v.  Union  Pac.  E.  Co.,  129 
Mass.  52,  37  Am.  Rep.  297.  Minn. 
Minn.  Gen.  St.,  1913,  §8434;  First  Nat. 
Bank  of  Belle  Plaine  v.  McConnell, 
103  Minn.  340,  114  N.  W.  1129,  123 
Am.  St.  Rep.  336,  14  Ann.  Gas.  396, 
14  L.  R.  A.  (N.  S.)  616.  Mo.— Hen- 
dricks f.  Whiteeotton,  60  Mo.  App.  671; 
Barrows  i\  Million,  43  Mo.  App.  79. 
Neb. — Kirkwood  v.  First  Nat.  Bank,  40 
Neb.  484,  58  N.  W.  1016,  42  Am.  St. 
Rep.  683,  24  L.  R.  A.  444;  Means  v. 
Kendall,  35  Neb.  693,  53  N.  W.  610. 
N.  Y.— Desmond  v.  Rice,  1  Hilt.  530; 
Des  Arts  v.  Leggett,  5  Duer  156.  N.  C. 
Deans  v.  Dortch,  40  N.  C.  331;  Dumas 
V.  Powell,  22  N.  C.  122;  Cotton  v. 
Beasley,  6  N.  C.  259.  Pa.— Fitehett 
V.  North  Pennsvlvania  R.  Co.,  5  Phila. 
132;   Milne  v.  Marshall,  5  Phila.   131. 


S.  C— Smith  V.  Nelson,  83  S.  C.  294, 
65  S.  E.  261,  137  Am.  St.  Rep.  808, 
24  L.  R.  A.  (N.  S.)  644.  Tex.— Wieden- 
feld  V.  Gallagher  (Tex.  Civ.  App.),  24 
S.  W.  333.  W.  Va.— Exchange  Bank 
V.  Morrall,  16  W.  Va.  546. 

See  also  Councilman  !7.  Towson  Nat. 
Bank,  103  Md.  469,  64  Atl.  358;  Wes- 
ton V.  Dahl,  162  Wis.  32,  155  N.  W. 
949. 

53.  Ala. — Mobile  County  v.  Sands, 
127  Ala.  493,  29  So.  26.  La.— Pol- 
hamius  &  Jackson  v.  New  Orleans,  18 
La.  Ann.  234;  Glasgow  v.  Stevenson, 
6  Mart.  (N.  S.)  567.  Miss.— Gordon 
V.  Manning,  44  Miss.  756.  Pa. — Bis- 
bing  V.  Graham,  14  Pa.  14,  53  Am. 
Dec.  510;  Yerkes  v.  Mooney,  1  W.  N. 
C.  433.  Tenn. — Lowry  v.  Medlin,  S 
Humph.  450. 

[a]  The  court  will  control  enforce- 
ment either  by  restraining  the  execu- 
tion until  defendant  is  indemnified  or 
until  he  is  fully  protected  by  the  bar 
of  the  statute  of  limitations.  Reisinger 
V.  McGee,  158  Pa.  280,  27  Atl.  962. 
But  see  Snyder  v.  Wolfley,  8  Serg.  & 
R.  (Pa.)  328,  that  no  right  of  action 
accrues  in  equity  until  offer  of  in- 
demnity is  made.  See  also  Beaver  Val- 
ley Lodge  V.  First  Nat.  Bank,  7  Pa. 
Super.  552,  that  the  offer  to  indemnify 
should  accompany  the  summons.  And 
to  same  effect  Barclay  v.  Lehigh  Coal 
&  Nav.  Co.,  33  Pa.  Super.  214;  North 
Pennsylvania  R.  Co.  v.  Fitchett,  1 
Walk.  (Pa.)  129;  Fitchett  v.  North 
Pennsylvania  R.  Co.,  5  Phila.  (Pa.) 
132. 

54.  Cal. — Randolph  v.  Harris,  28 
Cal.  561,  87  Am.  Dec.  139,  distinguish- 
ing Price  i;.  Dunlap,  5  Cal.  483;  Welton 
V.  Adams  &  Co.,  4  Cal.  37,  60  Am. 
Dee.  579.  Ind.— Elliott  v.  Woodward, 
18  Ind.  183.  la. — Burrows  v.  Goodhue, 
1  G.  Gr.  48.  La. — Polhamius  V.  New 
Orleans,  18  La.  Ann.  234.  Mass. 
Schmidt  v.  People's  Nat.  Bank,  153 
Mass.  550,  27  N.  E.  595.  Miss.— Smith 
V.  Walker,  Smed.  &  M.  Ch.  432.  N.  Y. 
Read  v.  Marine  Bank,  136  N.  Y.  454, 
32  N.  E.  1083,  32  Am.  St.  Rep.  758, 
reversing  63  Hun  624,  17  N.  Y.  Supp. 
326,  42  N.  Y.  St.  161;  Frank  t.  Wea- 
sels, 64  N.  Y.  155;  Brookman  v.  Met- 

Vol.  XIX 


48 


LOST  INSTRUMENTS 


if  given  before  the  final  disposition  of  the  cause/^  especially  if  tlie 
instrument  be  destroyed,^"  in  which  event  in  some  jurisdictions  in- 
demnity may  be  dispensed  with.^^  The  bond  should  be  given  by  the 
holder  of  the  note.^**  Where  a.  bond  is  required  by  statute  it  must 
be  filed^^  and  approved.®" 


calf,  4  Rob.  568,  34  How.  Pr.  429; 
Dupignac  V.  Quick,  27  Misc.  500,  58 
N.  Y.  Supp.  341.  But  see  Shipsey  v. 
Bowery  National  Bank,  4  Jones  &  S. 
501;  Jacks  V.  Darrin,  3  E.  D.  Smith 
548.  Tenn. — Lowry  v.  ]\I,cdlin,  6  Humph. 
450.  Vtj.— Hopkins  v.  Adams,  20  Vt. 
407.  W.  Va. — Exchange  Bank  r.  Wor- 
rall,  16  W.  Va.  546. 

Effect  on  costs,  see  supra,  III,  H. 

[a]  Statute  May  Require  It. — See 
Foster's  Admr.  v,  Metcalfe,  144  Ky. 
385,  138  S.   W.  314. 

55.  Sauter  v.  Leveridge,  103  Mo. 
615,  15  S.  W.  981;  Aylor  v.  McMun- 
igal,  66  Mo.  App.  657.  See  Devine  v. 
Bickel,  189  111.  App.  116;  Eans'  Admr. 
V.  Exchange  Bank,  79  Mo.  182;  War- 
der, Bushncll  &  Glessner  Co.  v.  Libby, 
104  Mo.  App.   140,  78  S.  W.  338. 

[a]  Pending  Motion  for  New  Trial. 
(1)  It  is  sufficient  if  the  bond  be 
executed,  approved  and  filed  while  a 
motion  for  a  new  trial  is  pending  and 
while  the  judgment  is  still  in  the 
grasp  of  the  court.  Aylor  v.  McMun- 
igal,  66  Mo.  App.  657.  (2)  A  bond 
filed  before  the  ruling  of  the  court  on 
a  motion  for  a  new  trial  cures  the 
error  of  failing  to  require  its  filing 
previously.  Hogan  v.  Kaiser,  113  Mo. 
App.   711^  716,  88   S.   W.   1128. 

56.  Ala. — Bank  of  Mobile  i\  Meagh- 
er &  Co.,  33  Ala.  622.  111.— Edler  r. 
Uchtmann,  10  111.  App.  488.  Kan. 
Blandin's  Admr.  v.  Wade,  20  Kan.  251. 
N.  Y.— Des  Arts  v.  Leggett,  16  N.  Y. 
582;  Scott  V.  Meeker,  20  Hun  161;  Des 
Arts  1'.  Leggett,  5  Duer  156;  Terwilliger 
V.    Terwilliger,    27    N.    Y.     Supp.     284. 
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Ohio. — Sargent  v.  Steubcnville  &  I.  R. 
Co.,  32  Ohio  St.  449;  Thayer  r.  King, 
15  Ohio  242,  45  Am.  Dec.  571. 

57.  Conn. — Swift  v.  Stevens,  8  Conn. 
431.  111.— Edler  r.  Uchtmann,  10  111. 
App.  488.  Me. — Moore  v.  Fall,  42  Me. 
450,  66  Am.  Dec.  297.  Miss.— Wofford 
V.  Board  of  Police,  44  Miss.  579.  N.  Y. 
Des  Arts  v.  Leggett,  16  N.  Y.  582. 
E.  I.— Aborn  v.  Bosworth,  1  R.  I.  401. 
Va.— Moses  V.  Trice,  21  Gratt.  (62 
Va.)   556,  8  Am.  Rep.  609. 

But  see  Randolph  r.  Harris,  28  Cal. 
561,  87  Am.  Dec.  139;  Price  v.  Dunlap, 
5  Cal.  483;  Welton  r.  Adams  &  Co., 
4  Cal.  37,  60   Am.   Dec.  579. 

[a]  Mutilated  Instrument. — If  the 
instrument  be  mutilated  indemnity  is 
not  required.  Martin  r.  Blvdenburgh, 
1  Daly   (N.  Y.)   314. 

58.  Stone  v.  Gray,  10  Cal.  App.  609, 
103  Pac.  155,  original  payee  need  not 
be  a  party  to  the  bond  if  not  the 
holder  of  the   note. 

59.  Armstrong  f.  Lewis,  14  Minn. 
406. 

60.  Barrows  r.  Million,  43  Mo.  App. 
79. 

[a]  Approval  of  the  bond  is  suffi- 
ciently shown  by  entry  thereof  in  the 
clerk's  minute  book,  even  though  such 
memorandum  of  approval  was  not 
transcribed  into  the  record  book 
proper.  Tender  of  the  bond  and  the 
subsequent  rendition  of  judgment 
raises  the  presumption  that  the  bond 
was  approved  and  ordered  to  be  filed. 
Warder,  Bushnell  &  Glessner  Co.  r. 
Libby,  104  Mo.  App.  140.  78  S.  W. 
338. 


LOTTERIES 

By  the  Editorial  Staff. 


I.  DEFINITIONS  AND  DISTINCTIONS,  50 

II.  CIVIL  REMEDIES,  52 

A.  I7i  General,  52 

B.  To  Recover  Fines  or  Penalties,  52 

1.  Form  of  Action,  52 

2.  Parties,  53 

3.  Pleading,  53 

C.  Seizure  of  Tickets,  Paraphernalia,  and  Prizes,  53 

III.  CRIMINAL  PROSECUTION,  54 

A.  Jurisdiction,  54 

B.  Indictment,  Information  or  Complaint,  54 

1.  Necessity,  54 

2.  Charging  the  Offense  Generally,  54 

3.  Particular  Averments,  55 

a.  Setting  Up,  Promoting  or  Managing  Lotteries,  55 
(I.)     Purpose  of  Lottery,  55 

(IT.)     Manner  of  Operation,  56 

(III.)     Knotvledge,  56 

(IV.)     Name  and  Locatioyi  of  Lottery,  56 

(V.)     Allegations  as  to  Prizes  or  Lottery  Device, 

56 
(VI.)     As  to  Oivner  or  Manager  of  Lottery,  56 

b.  Selling  or  Vending  Lottery  Tickets,  57 
(I.)     Charging  Specific  Acts,  57 

(II.)     Allegations  as  to  Lottery  Tickets,  57 
(III.)     Esiahlishment,  Purpose  and  Description 
of  Lottery,  58 

c.  Possession  of  Lottery  Tickets,  59 

d.  Disposition  or  Division  of  Property  by  Means  of 

Lotteries,  59 

e.  Publishing  Advertisements  for  Lotteries,  59 
(I.)     Charging  the  Acts  Done,  59 

(II.)     Allegations  as  to  Lottery,  60 

f.  Bringing  Lottery  Tickets  Into  United  States,  60 
«  Vol.  XIX 


so 


LOTTFAUES 


C.  Joinder  of  Counts,  Parties  and  Offenses,  61 

D.  TriaU  62 

1.  Variance,  62 

2.  Province  of  Judge  and  Jury,  62 

3.  Verdict  and  Judgment,  63 


CROSS-REFEEENCES: 

Gaming;  Indictment  and  Information; 

Post  Office. 
For  forms,  see  9  Standard  Proc.  799. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITIONS  AND  DISTINCTIONS.  —  The  various  elements 
which  enter  into  a  definition  of  a  lottery  depend  to  a  large  extent  now 
upon  statutes  which  must  be  consulted.^  It  is  sufficient  for  the  pur- 
poses of  this  article  to  state  that  a  lottery  is  defined  as  a  scheme,^  de- 


1.  See  the  statutes. 

2.  See  the  following:  U.  S. — M,c- 
Donald  v.  United  States,  63  Fed.  426, 
12  C.  C.  A.  339.  Ala.— Paulk  r.  Jasper 
Land  Co.,  116  Ala.  178,  22  So.  495; 
Yellow-Stone  Kit  v.  State,  88  Ala. 
196,  7  So.  338,  16  Am.  St.  Rep.  38,  7 
L  R.  A.  599.  Colo. — Cross  v.  People, 
18  Colo.  321,  32  Pac.  821,  36  Am.  St. 
Eep.  292.  Ga. — Equitable  Loan  &  Sec. 
Co.  v.  Waring,  117  Ga.  599,  44  S.  E. 
320,  97  Am.  St.  Rep.  177,  62  L.  R.  A. 
93.  m. — Thomas  v.  People,  59  111.  160; 
Dunn  V.  People,  40  111.  465.  Ind.— Lynch 
V.  Rosenthal,  144  Ind.  86,  42  N.  E. 
1103,  55  Am.  St.  Rep.  168,  31  L.  R.  A. 
835;  Hudelson  v.  State,  94  Ind.  426,  48 
Am.  Rep.  171;  Swain  v.  Bussell,  10  Ind. 
438.  Kan.— State  r.  Kansas  Mercan- 
tile Assn.,  45  Kan.  351,  25  Pac.  984, 
23  Am.  St.  Rep.  727,  11  L.  R.  A.  430. 
La. — New  Orleans  i'.  Collins,  52  La. 
Ann.  973,  27  So.  532;  State  v.  Boneil,  42 
La.  Ann.  1110,  8  So.  298,  21  Am.  St. 
Rep.  413,  10  L.  R.  A.  60.Md.— Long  v. 
State,  74  Md.  565,  22  Atl.  4,  28  Am. 
St.  Rep.  268,  12  L.  R.  A.  425.  Me. 
State  V.  Willis,  78  Me.  70,  2  Atl.  848. 
Mass. — (Com.  r.  Sullivan,  146  Mass. 
142,  15  N.  E.  491.  Mich. — People  v. 
Elliot,  74  Mich.  264,  41  N.  W.  916, 
16  Am.  St.  Rep.  640,  3  L.  R.  A.  403. 
Nev.— State  r.   Overton,   16   Nev.   136, 


142.  N.  J.— State  v.  Shorts,  32  N.  J. 
L.  398,  90  Am.  Dec.  668.  N.  Y.— Kohn 
i:  Koehler,  96  N.  Y.  362,  48  Am.  Rep. 
628;  People  r.  Noelke,  94  N.  Y.  137, 
1  N.  Y.  Crim.  495,  46  Am.  Rep.  128; 
Wilkinson  v.  Gill,  74  N.  Y.  63,  30  Am. 
Rep.  264;  Hull  v.  Ruggles,  56  N.  Y. 
424.  N.  C— State  v.  Lumsden,  89  N. 
C.  572.  Ohio. — Stevens  v.  Cincinnati 
Times-Star  Co.,  72  Ohio  St.  112,  73 
N.  E.  1058,  106  Am.  St.  Rep.  586. 
Ore. — Quatsoe  v.  Eggleston,  42  Ore. 
315,  71  Pac.  66.  Pa.— Com.  v.  Mander- 
ficld,  8  Phi  la.  457.  Tex. — Randle  v. 
State,  42  Tex.  580. 

[a]  "A  lottery  is  a  scheme  by 
which  a  result  is  reached  by  some  ac- 
tion or  means  taken,  and  in  which  re- 
sult man's  choice  or  will  has  no  part, 
nor  can  human  reason,  foresight,  sagac- 
ity, or  design  enable  him  to  know  or 
determine  such  result  until  the  same 
hag  been  accomplished."  People  v. 
Elliott,  74  Mich.  264,  41  N.  W.  916,  16 
Am.  St.  Rep.  640,  3  L.  R.   A.  403. 

fbl  It  Is  a  scheme  for  the  distrl 
hutlon  of  prizes  by  chance.  Ala. — Buck 
alew  V.  State,  62  Ala.  334,  34  Am 
Rep.  22.  ni.— Dunn  r.  People,  40  Til 
46'.5.  Ind. — Hudelson  v.  State,  94  Ind 
426,  48  Am.  Rep.  171.  Mo.— State  V. 
Mumford,  73  Mo.  647,  39  Am.  Rep 
532.    Ore.— Fleming  v.  Bills,  3  Ore.  286. 
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■vnce,^  or  game  of  hazard,*  for  the  purpose  of  procuring  through  lot  or 
chance,^  by  the  investment  of  a  sum  of  money  or  something  of  value,® 
some  greater  amount  of  money  or  thing  of  value,^  or  nothing  as  chance 
may  determine.^     In  other  words,  it  is  a  species  of  gaming.^    There 


Pa._Com.  V.  Manderfield,  8  Phila.  457, 
Tex.— Randle   v.   State,   42   Tex.   580. 

3.  State  V.  Willis,  78  Me.  70,  2  Atl. 
848;  State  v.  Lumsden,  89  N.  C.  572. 

4.  Kan.— 771  re  Smith,  54  Kan.  702, 
39  Pac.  707.  N.  Y. — Governors  of  Alms- 
house V.  American  Art.  Union,  32  How. 
Pr.  (N.  Y.)  341,  347,  7  N.  Y.  228. 
N,  C— State  v.  Lumsden,  89  N.  C.  572. 
Tenn.— France  v.  State,  6  Baxt.  478; 
Bell  V.  State,  5  Sneed  507. 

5.  See  the  following:  U.  S.— Mc- 
Donald V.  United  States,  63  Fed.  426, 
12  C.  C.  A.  339;  United  States  v.  Wal- 
lis,  58  Fed.  942.  Ala.— Johnson  ;;. 
State,  137  Ala.  101,  34  So.  1018;  Yel- 
low-Stone Kit  V.  State,  88  Ala.  196, 
7  So.  338,  16  Am.  St.  Rep.  38,  7  L.  R. 
A.  599.  Colo. — Cross  v.  People,  18  Colo. 
321,  3.2  Pac.  821,  36  Am.  St.  Rep.  292. 
Ga. — Equitable  Loan  &  Security  Co.  v. 
Waring,  117  Ga.  599,  44  S.  E.  320,  97 
Am.  St.  Rep.  177,  62  L.  R.  A.  93. 
m. — Dunn  V.  People,  40  111.  465.  Ind. 
Lynch  v.  Rosenthal,  144  Ind.  86,  42 
N.  E.  1103,  55  Am.  St.  Rep.  168,  31 
L.  R.  A.  835.  Kan.— State  v.  Kansas 
Mercantile  Assn.,  45  Kan.  351,  25  Pac. 
984,  23  Am.  St.  Rep.  727,  11  L.  R.  A. 
430.  Md.— Long  v.  State,  74  Md.  565, 
2,2  Atl.  4,  28  Am.  St.  Rep.  268,  12 
L.  R.  A.  425.  Nev. — State  v.  Overton, 
16  Nev.  136.  N.  J,— State  v.  Lovell, 
39  N.  J.  L.  458.  N.  Y.— Kohn  v. 
Koehler,  96  N.  Y.  362,  48  Am.  Rep. 
628;  Wilkinson  v.  Gill,  74  N.  Y.  63, 
30  Am.  Rep.  264;  Hull  v.  Ruggles,  56 
ISr.  Y.  424.  N,  0.— State  v.  Lumsden, 
89  N.  C.  572.  Pa.— Com.  v.  Moorhead, 
7  Pa.  Co.  Ct.  513. 

6.  See  the  following:  U.  S.— Mc 
Donald  v.  United  States,  63  Fed.  426, 
12  C.  C.  A.  339;  United  States  v.  Wal- 
lis,  58  Fed.  942.  Colo.— Cross  v.  Peo- 
ple, 18  Colo.  321,  32  Pac.  821,  36  Am. 
St.  Rep.  292.  Ga.— Equitable  Loan  & 
Security  Co.  v.  Waring,  117  Ga.  599, 
44  S.  E.  320,  97  Am.  St.  Rep.  177,  62 
L.  R.  A.  93.  Kan. — State  v.  Kansas 
Mercantile  Assn.,  45  Kan.  351,  25  Pac 
984,  23  Am.  St.  Rep.  727,  11  L.  R. 
A.  430.  Md.— Long  v.  State,  74  Md. 
565,  22  Atl.  4,  28  Am.  St.  Rep.  268, 
12  L.  R.  A.  425.  Nev.-^State  v.  Over- 
ton,   16    Nev.    136.      N.     Y.— Kohn     v. 


Koehler,  96  N.  Y.  362,  48  Am.  Rep. 
628;  Hull  v.  Ruggles,  56  N.  Y.  424. 
N.  C. — 'State  v.  Lumsden,  89  N.  C. 
572. 

{aj  "Where  a  pecuniary  considera- 
tion is  paid,  and  it  is  determined  by 
lot  or  chance,  according  to  some 
scheme  held  out  to  the  public  what 
the  party  who  pays  the  money  is  to 
have  for  it,  or  whether  he  is  to  have 
anything,  it  is  a  lottery. ' '  State  v. 
Clarke,  33  N.  H.  329,  66  Am.  Dec.  723; 
Hull  V.  Ruggles,  56  N.  Y.  424. 

7.  See  the  following:  U.  S. — United 
States  V.  Wallis,  58  Fed.  942.  Ga. 
Equitable  Loan  &  Security  Co.  v.  War- 
ing, 117  Ga.  599,  44  S.  E.  320,  97  Am. 
St.  Rep.  177,  62  L.  R.  A.  93.  Kan. 
In  re  Smith,  54  Kan.  702,  39  Pac.  707. 
Md.— Ford  v.  State,  85  Md.  465,  37  Atl. 
172,  60  Am.  St.  Rep.  337,  41  L.  R.  A. 
551.  N.  C. — State  v.  Lumsden,  89  N. 
C.  572. 

[a]  "A  game  in  which  small  sums 
are  ventured  for  the  chance  of  obtain- 
ing a  larger  value. ' '  Ford  v.  State,  85 
Md.  465,  37  Atl.  172,  60  Am.  St.  Rep. 
337,  41  L.  R.  A.  551. 

8.  See  the  following:  U.  S.— Mc- 
Donald V.  United  States,  63  Fed.  426, 
12  C.  C.  A.  339.  Colo.— Cross  v.  Peo- 
ple, 18  Colo.  321,  32  Pac.  821,  36  Am. 
St.  Rep.  292.  Ind.— Swain  v.  Bussell, 
10  Ind.  438.  Kan. — State  v.  Kansas 
Mercantile  Assn.,  45  Kan.  351,  25  Pac. 
984,  23  Am.  St.  Rep.  727,  11  L.  R. 
A.  430.  Md.— Long  v.  State,  74  Md. 
565,  22  Atl.  4,  28  Am.  St.  Rep.  268, 
12  L.  R.  A.  425.  Nev.— State  v.  Over- 
ton, 16  Nev.  136.  N.  C— State  v.  Lums- 
den, 89  N.  C.  572.  N.  H.— State  v. 
Clarke,  33  N.  H.  329,  334,  66  Am.  Dec. 
723.  N.  Y.— Kohn  v.  Koehler,  96  N.  Y. 
362,  48  Am.  Rep.  628;  Hull  v.  Ruggles, 
56  N.  Y.  424. 

9.  Ala. — Paulk  v.  Jasper  Land  Co., 
116  Ala.  178,  22  So.  495.  La.— New 
Orleans  v.  Collins,  52  La.  Ann.  973,  27 
So.  532.  Mo. — Roselle  v.  Farmers' 
Bank,  141  Mo.  36,  39  S.  W.  274,  64 
Am.  St.  Rep.  501.  Ore. — Portland  v. 
Yick,  44  Ore.  439,  75  Pac.  706,  102  Am. 
St.  Rep.  633.  Tenn.— Bell  v.  State,  5 
Sneed  507;  State  v.  Smith,  2  Yerg.  272. 
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are  two  jrenoral  kinds  or  classes  of  lotteries.^" 

II.  CIVIL  REMEDIES.  —  A.  In  General. —  At  common  law, 
lotteries  were  illegal,  and  no  action  will  lie  at  common  law  to  recover 
the  prize  "  the  rnle  being  in  lottery  transactions,  as  in  all  lmla^yful 
contracts'generallv,  that  the  courts  will  leave  the  parties  where  it  finds 
them.^2  An  action  will  not  lie  either  to  enforce,^^'  or  rescind,^''  such 
ac^reements.  Where  lotteries  have  been  legalized  by  statute,  however, 
a%ill  in  equitv  will  lie  to  enforce  the  awarding  of  prizes.'=^  Statutes 
in  some  states  provide  that  the  loser  may  maintain  an  action  to  recover 
the  lost  property  against  the  winner,^«  within  a  specified  time  after  the 

lottery.'^  .  „  .  ^         .  , 

Quo  warranto  to  deprive  a  corporation  of  its  corporate  existence 
will  lie  against  a  private  corporation  engaged  in  the  lottery  business 
where  such  business  is  contrary  to  law,^^  or  an  injunction  will  he  to 
restrain  the  company  from  dissipating  its  funds  in  lottery  schemes 
prohibited  by  the  statute.^^  ^    *   x- 

B.  To  Recover  Fines  or  Pen.u.ties.^"  —  1.  Form  of  Action. 
Where  a  statute  provides  a  penalty  or  fine  to  be  recovered  against 
persons  conducting  a  lottery,  it  should  be  enforced  by  the  remedy  pro- 
vided by  such  statute,-^  which  is  in  some  states  by  an  action  of  debt 


As  to  gaming,  see  6  Standard  Proc. 
161,   et   seq. 

10.  Buchalew  v.  State,  62  Ala.  334, 
34  Am.  Rep.  22;  Fleming  r.  Bills,  3 
Ore.    286. 

11.  Ga.— Garland  v.  Isbell,  139  Ga. 
34,  76  S.  E.  591.  P.  R.— People  r.  Me- 
dina, 19  Porto  Rico  676.  S.  0.— Roun- 
tree  v.  Ingle,  94  S.  C.  231,  77  S.  E.  931, 
Ann.  Gas.  1915A,  1002,  45  L.  R.  A.  (N. 
S.)   776. 

[a]  Action  To  Recover  Pnze.— (1) 
Where  there  have  been  two  drawings 
for  a  prize  in  a  lottery,  and  the  prize 
is  delivered  to  the  second  drawer,  the 
first  drawer  cannot  maintain  trover  to 
recover  the  prize  from  the  first  drawer, 
by  virtue  of  being  the  winner.  The 
law  denounces  the  transaction  as  il- 
legal, and  neither  party  will  be  per- 
mitted to  invoke  the  aid  of  the  courts 
in  respect  to  the  same.  Garland  v.  Is- 
bell, 139  Ga.  34,  76  S.  E.  591.  (2)  So, 
if  the  lottery  keeper,  after  delivery  to 
the  second  drawer,  executes  to  the 
first  drawer  a  bill  of  sale  of  the  prize, 
reciting  a  nominal  consideration,  such 
>>ill  of  sale,  if  given  and  received  not 
as  an  actual  sale  but  as  a  means  to 
enable  the  first  drawer  to  recover  his 
prize  from  the  second  drawer,  becomes 
tainted  with  the  illegality  of  the  trans- 
action and  will  not  serve  as  a  basis 
of  recovery  in  an  action  by  the  first 
drawer   against   the    second   drawer   to 
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recover   the   prize.      Garland   r.   Isbell, 
supra. 

12.  People  r,  Medina,  19  Porto 
Rico  676. 

13.  Main  v.  Mackey,  39  Pa.  Co.  Ct. 
5S9;  People  V.  Medina,  19  Porto  Rico 
676. 

14.  People  V.  Medina,  19  Porto  Rico 
676. 

15.  McGimpsey  f.  Booker,  5  Yerg. 
(Tenn.)   139. 

16.  See  the  statutes,  and  Garland 
r.  Isbell,  139  Ga.  34,  76  S.  E.  591. 

17.  Garland  r.  Isbell,  139  Ga.  34, 
76  S.  E.  591. 

18.  Kan — State  v.  Kansas  Mercan- 
tile Assn.,  45  Kan.  351,  25  Pac.  984, 
23  Am.  St.  Rep.  727,  11  L.  R.  A.  430. 
Neb.— State  r.  Nebraska  Home  Co.,  66 
Neb.  349,  92  N.  W.  763,  103  Am.  St. 
Rep.  706,  60  Lr.  R.  A.  44S.  Ohio.— State 
ex  rel.  Attorney  General  r.  Interstate 
Sav.  Inv.  Co.,  64  Ohio  St.  283,  60  N. 
E.  220,  83  Am.  St.  Rep.  754,  52  L.  R. 
A.  530. 

See  generally  the  title  "Quo  War- 
ranto." 

19.  Shaw  r.  The  Interstate  Savings, 
Loan  &  Trust  Corporation,  etc.,  5  Ohio 
N.  P.  411. 

20.  See  srenprally  the  title  "Penal- 
ties, Forfeitures  and  Finea. ' ' 

21.  Swan  r.  State,  29  Ga.  616; 
Com.  r.  Howes,  15  Pick.  (Mass.)  231, 
indictment  only. 
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brought  in  the  name  of  the  state.^- 

2.  Parties.  —  Where  the  pnrehase  of  lottery  tickets  is  made  through 
an  agent,  the  prineipal,'^^  and  not  the  agent,  can  maintain  the  action 
to  recover  the  penalty  allowed  by  the  statute.^* 

Under  statutes  allowing  recovery  of  penalties  against  persons  selling 
lottery  tickets,  an  action  therefor  may  be  maintained  against  tht  prin- 
cipal thoueh  the  sale  be  made  by  an  agent.^' 

3.  Pleading.  —  Wliere  the  statute  gives  a  penalty  for  each  viola- 
tion thereof,  claims  based  on  several  separate  purchases  may  be  united 
in  a  single  complaint. ^^'  The  complaint  must  allege  the  particular  dates 
and  purchases,  however.^^  Any  provisions  of  the  statute  must  be  com- 
plied with.^^ 

C.  Seizure  of  Tickets,  Paraphernalia,  and  Prizes.  —  Under  some 
statutes,  lottery  tickets  may  be  seized  under  a  search  warrant;-^  and 
the  property  so  seized  is  subject  to  the  control  of  the  magistrate  issu- 
ing the  warrant. 3°  However,  the  court  has  no  authority  to  regulate 
their  disposition  other  than  that  conferred  by  statute.^^  Notwithstand- 
ing a  statute  authorizes  the  court  to  forfeit  the  instruments  and  articles 
used  in  the  lottery,  and  the  exercise  of  this  power  is  discretionary  in 
the  court,^"  it  has  no  jurisdiction  to  order  the  destruction  of  lottery 
tickets  used  as  evidence  in  a  cause  before  it,  where  proceedings  have 
been  already  instit\ited  before  another  court  to  destroy  such  tickets.^^ 
But  where  proceedings  have  been  commenced  in  one  court  to  forfeit 
prizes  drawn  in  a  lottery,  another  court  having  jurisdiction  in  such 
suits  may  enjoin  the  owner  from  disposing  of  the  prizes  until  the 
decision  of  the  forfeiture  suit.^* 

Complaint  and  Warrant,  —  A  complaint  for  the  seizure  of  lottery  tick- 
ets should  state  under  oath  that  the  one  making  the  same  believes  that 


[a]  Attachment. — ^Wolcott  v.  Ska- 
hill,  56  N.  J.  L.  221,  27  Atl.  912. 

22.  Swan  v.  State,  29  Ga.  616; 
Broadbent  v.  State,  7  Md.  416,  426; 
Day  V.  State,  7  Gill  (Md.)   321. 

23.  Almy  v.  McKinney,  42  Hun  651, 
5  N.  Y.  St.  267,  holding  that  wife  may 
recover  as  principal  where  tickets  pur- 
chased  through    her    husband. 

24.  Almy  v.  McKinney.  42  Hun  651, 
5   N.  Y.   St.  .267. 

25.  Grover  v.  Morris,  73  N.  Y.  473, 
where  such  agent  accounts  to  the 
principal  therefor. 

20.     Grover  v.  Morris,  73  N.  Y.  473. 

27.  Eoediger  v.  Simmons,  14  Abb. 
Pr.  N.  S.   (N.  Y.)   256. 

28.  Wolcott  V.  Shahill,  56  N.  .T.  L. 
221,  27  Atl.  912,  holding  that  it  is 
necessary  to  set  out  not  only  the  title 
of  the  Gaming  Act,  but  also  the  title 
of  the  Crimes  Act,  which  declares 
what  lotteries  are  prohibited  by  law. 

29.  See  the  statutes,  and  Collins  v. 


Lean,  6S  Cal.  284,  9  Pac.  173;  Com.  v. 
Lottery  Tickets,  5  Cush.  (Mass.)  369; 
Com.  V.  Dana,  2  Mete.   (Mass.)   329. 

[a]  Materials  connected  with  lot- 
teries may  be  seized  by  a  search  war- 
rant. Com.  V.  Dana,  2  Mete.  (Mass.) 
329. 

As  to  search  warrants  generally,  see 
the  title  "Search  and  Seizure." 

30.  Collins  V.  Lean,  68  Cal.  284,  9 
Pac.  173. 

31.  Com.  V.  Lottery  Tickets,  5  Cush, 
(Mass.)  369,  375;  State  v.  Miller,  190 
Mo.  449,  460,  89  S.  AV.  377. 

32.  Govm't  of  Phil.  Isl.  v.  Gale,  24 
Phil.  Isl.   95. 

S3,  Govt,  of  Phil.  Isl.  v.  Gale,  24 
Phil.   Isl.    95. 

[a]  A  writ  of  prohibition  will  lie 
to  restrain  the  destruction  of  the  tick- 
ets pursuant  to  such  an  order.  Govm't 
of  Phil.  Isl.  v.  Gale,  24  Phil.  Isl.  95. 
See  generally  the  title  "Prohibition."^ 

34,     People  v.  Kent,  6  Cal.  89. 
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the  lottery  tickets  are  concealed  in  a  particular  place,^^  Avhich  place' 
should  be'^sufficiently  dcsit^nated  in  tlie  search  warrant.^" 

IV.  CRIMINAL  PROSECUTION.  —  A.  Jurisdiction.  —  The  court 
having  jurisdiction  of  oltenses  arising  out  of  statutory  provisions  regu- 
lating lotteries  depends  largely  upon  such  statutes,"  as  well  as  the 
general  laws  of  the  jurisdiction  in  wdiich  the  prosecution  is  had.=^«  _ 

B.  Indictment,  Information  or  Complaint.^^  —  1.  Necessity. 
The  prosecution  of  offenses  connected  with  lotteries  should  be  pursued 
in  the  manner  indicated  by  the  particular  statute.^° 

2,  Charging  the  Offense  Generally.*^  —  The  general  rules  obtain  in 
such  prosecutions.  Thus  the  indictment,  information  or  complaint  must 
set  out  all  the  facts  sufficient  to  constitute  tlie  offense  sought  to  be 
charged,*-  with  sufficient  clearness  and  certainty  to  apprise  the  defend- 
ant of  the  offense  with  which  he  is  accused;*^  but  it  is  sufficient  to 
charge  such  offense  in  the  language  of  the  statute,-*  or  words  substan- 


35.  Corn.  v.  Lottery  Tickets,  5  Ctish. 
(Mass.)    369. 

36.  See  Com.  v.  Dana,  2  Mete. 
(Mass.)     329,    holding    it    a    sufficient 

designation  of  the  place  where  lottery 
ticl<ets  are  believed  to  be  concealed  by 
denominating  it  the  "office  of  D, '' 
and  truly  stating  the  number  thereof 
and  the  street  in  which  it  is  situate, 
although  A  occupies  the  office  with  D. 
See  generally  the  title  "Search  and 
Seizure." 

37.  See  the  statutes,  and  D.  C. 
United  States  v.  Green.  8  Mackey  230. 
Fla.— Bueno  v.  State,  40  Fla.  160,  23 
So.  862.  N.  Y. — People  v.  Borges,  6 
Abb.  Pr.  132;  People  t\  Pickert,  96 
App.  Div.  637,  89  N.  Y.  Supp.  183; 
People  V.  Dewev,  .58  Hun  602,  11  N.  Y. 
Supp.  602,  33  N.  Y.  St.  427. 

38.  United  States  v.  Green,  8  Mack- 
ey (D.  C.)  230;  People  v.  Borges,  6 
Abb.  Pr.  (N.  Y.)  132.  See  generally 
the  title  "Jurisdiction." 

39.  See  generally  the  title  "In- 
dictment and  Information." 

40.  Swan  v.  State,  29  Ga.  616,  624, 
prosecution  by  information  and  not  in- 
dictment. 

41.  See  generally  12  Standard  Proc. 
294,  et  seq. 

42.  See  the  following:  Conn. — State 
v.  Carpenter,  60  Conn.  97,  22  Atl.  497. 
Del. — State  r.  McDowell,  1  Penne.  2, 
39  Atl.  454.  Ind. — State  r.  Bailey,  183 
Did.  21.5,  108  N.  E.  7-53.  Mass.— Com. 
r.  Sheedy,  159  Mass.  55,  34  N.  E.  84. 

43.  See  the  following:  D.  C. — Knoll 
V.  United  States,  26  App.  Cas.  457.  Ind. 
Whitney  v.  State,  10  Ind.  404.  Mass. 
Com.  V.  Mackey,  177  Mass.  345,  58  N. 
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E.  1027;  Com.  v.  Sheedy,  159  Mass. 
55,  34  N.  E.  84.  N.  H.— State  v.  Moore, 
63  N.  U.  9,  56  Am.  Rep.  478;  State  v. 
Follet,  6  N.  H.  53.  N.  J.— State  v. 
Shorts,  32  N.  J.  L.  398,  90  Am.  Dec. 
668.  N.  Y.— People  v.  Borges,  6  Abb. 
Pr.  132;  People  v.  Taylor,  3  Denio  91. 
Ore, — State  v.  Dougherty,  4  Ore.  200. 
Pa — Com.  V.  Gillespie,  7  Scrg.  &  R.  469, 
10  Am.  Dec.  475;  Com.  i'.  Manderfield, 
8  Phila.  457. 

See  generally,  12  Standard  Proc. 
327,   et   seq. 

[a]  Reasonable  certainty  only  is  re- 
quired; it  is  proper  to  allege,  "the 
particulars  whereof  are  unknown  to 
the  jurors  aforesaid"  where  the  facta 
unknown  are  merely  descriptive.  Pick 
ett  r.  People,  8  Hun  (N.  Y.)  83;  Peo 
pie  V.  Taylor,  3  Denio  (N.  Y.)  91;  Com 
■V.   Manderfield,   8   Phila.    (Pa.)    457. 

[b]  Unnecessary  descriptive  aver- 
inents  will  not  vitiate  an  indictment 
Robinson  r.  State,  60  Tex.  Crim.  592 
132  S.  W.  944. 

[c]  Mere  contradictory  and  repug 
nant  matter,  whore  an  offense  con 
nccted  with  lotteries  is  charged  with 
sufficient  certainty,  will  be  regarded 
as  surplusage.  Trout  v.  State,  111  Ind. 
49B,  12  N.  E.  1005. 

44.  See  the  following:  Ala. — Salo- 
mon r.  State,  27  Ala.  26,  in  the  form  of 
the  indictment  prescribed  by  the  code. 
Conn. — State  r.  Carpenter,  60  Conn.  97, 
22  Atl.  497.  D.  C— Knoll  ;;.  United 
States,  26  App.  Cas.  457.  Fla.— Bueno 
r.  State,  40  Fla.  160,  23  So.  862.  Ind. 
Watson  r.  State,  111  Tnd.  599,  12  N. 
E.  1008;  Trout  r.  State,  111  Ind.  499, 
12  N.  E.  1005;  Nichols  v.  State,  28  Ind, 
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tially  the  same,*^  in  all  cases  where  the  statute  so  far  individuates  the 
offense  that  the  offender  has  proper  notice,  from  the  mere  adoption  of 
the  statutory  terms,  of  what  the  offense  he  is  to  be  tried  for  really  is, 
but  not  otherwise  f^  and  it  is  not  necessary  to  plead  the  evidence  by 
which  the  indictment  or  information  for  such  offense  is  to  be  sup- 
ported.^^ 

3.  Particular  Averments.  —  a.  Setting  Up,  Promoting  or  Manag- 
ing Lotteries.  —  (I.)  Purpose  of  Lottery.  —  Under  statutes  making  it  a 
criminal  offense  to  set  up  a  lottery  for  money  or  other  valuable  thing, 
some  authorities  hold  that  the  indictment  is  fatally  defective  for  fail- 
ure to  state  that  the  lottery  was  for  money  or  other  valuable  thing;*' 
other  cases  hold  the  defect  merely  formal,  however.*^  If  certain  lot- 
teries are  lawful,  while  others  are  prohibited  by  statute,  the  indictment 
or  information  must  show  that  the  lottery  complained  of  belongs  to  the 
latter  class,^"  though  if  all  lotteries  are  unlawful,  the  indictment  need 
not  charge  or  set  out  the  kind  of  lottery,  or  the  object  for  which  it  is 
set  up.^^    It  is  sufficient  to  charge  in  the  words  of  the  statute  defining 


App.  674,  63  N.  E.  783.  Ky.— Com.  v. 
Bull,  13  Bush  656.  Mass.— iCom.  v. 
Sullivan,  146  Mass.  142,  15  N.  E.  491; 
Com.  V.  Harris,  13  Allen  534;  Com.  v. 
Dana,  2  Met.  329,  343.  Mo.— State  v. 
Becker,  248  Mo.  555,  154  S.  W.  769; 
State  v.  Hilton,  248  Mo.  522,  154  S. 
W.  729;  State  v.  Miller,  190  Mo.  449, 
89  S.  W.  377;  State  v.  Cronin,  189  Mo. 
663,  88  S.  W.  604;  State  v.  Wilkerson, 
170  Mo.  184,  70  S.  W.  478;  State  V. 
Kennon,  21  Mo.  262;  Freleigh  v.  State, 
8  Mo.  606;  Kansas  City  v.  Zahner,  73 
Mo.  App.  390,  in  the  language  of  the 
ordinance.  N,  H. — State  v.  Martin,  68 
N.  H.  463,  44  Atl.  605.  N.  Y.— Peo- 
ple V.  Noelke,  94  K  Y.  137,  1  N.  Y. 
Crim.  495,  46  Am.  Kep.  128  (charging 
the  substance  of  the  offense)  ;  Dunn  v. 
People,  27  Hun  272;  People  v.  Borges, 
6  Abb.  Pr.  132;  People  v.  Taylor,  3 
Denio  91.  Pa. — 'Com.  v.  Manderfield, 
8  Phila.  457.  Tenn. — France  v.  State, 
6   Baxt.   478,   482. 

See  generally  12  Standard  Proc. 
442,   et    seq. 

[a.]  Illustrations  of  Indictments 
Sufficient  in  Language  of  Statute. — ^See 
Ind.— Trout  v.  State,  111  Ind.  499,  12 
N.  E.  1005.  Mo.— State  v.  Kaub,  90 
Mo.  196,  2  S.  W.  276.  N.  H.— State  v. 
Martin,  68  N.   H.   463,  44  Atl.  605. 

[b]  An  indictment  for  aiding  and 
assisting  in  making  and  establishing 
a  policy  as  (1)  a  business  or  vocation 
in  the  words  of  such  a  statute  suflS- 
ciently  individuates  the  offense,  when 
all  the  facts  constituting  such  offense 
are  set  forth  in  the  statute.     State  v. 


Wilkerson,  170  Mo.  184,  70  S.  W.  478. 
(2)  The  names  of  the  persons  aided 
or  assisted  need  not  be  set  out.  State 
V.  Becker,  248  Mo.  555,  154  S.  W.  769. 

45.  State  v.  Kennon,  21  Mo.  262; 
People  V.  Noelke,  94  N.  Y.  137,  1  N. 
Y.  Crim.  495,  46  Am.  Rep.  128. 

[a]  Illustration. — ^Where  the  stat- 
ute makes  it  an  offense  to  sell  "lot- 
tery tickets"  in  any  lottery  or  device 
in  the  nature  of  a  lottery,  an  indict- 
ment framed  under  such  statute  that 
alleges  that  defendant  sold  ten  tick- 
ets in  a  certain  device  in  the  nature 
of  a  lottery  substantially  describes  the 
offense  and  is  not  defective.  State  v. 
Kennon,   21   Mo.   262. 

46.  State  v.  McDowell,  1  Penne. 
(Del.)  2,  39  Atl.  454.  See  also  Com.  v. 
Sheedy,  159  Mass.  55,  34  N.  E.  84. 

47.  Com.  V.  Harris,  13  Allen  (Mass.) 
534;  State  v.  Becker,  248  Mo.  555,  154 
S.  W.  769.  See  generally  12  Standard 
Proc.  346,  et  seq. 

48.  Conn. — State  v.  Carpenter,  60 
Conn.  97,  22  Atl.  497.  N.  J.— State  V. 
Shorts,  32  N.  J.  L.  398,  90  Am.  Dec. 
668.  N.  Y.— People  v.  Payne,  3  Denio 
88. 

49.  Com.  V.  Mackey,  177  Mass.  345, 
58  N.  E.  1027. 

50.  Com.  V.  Manderfield,  8  Phila. 
(Pa.)  457. 

51.  Com.  V.  Manderfield,  8  Phila. 
(Pa.)   457. 

[a]  An  averment  that  the  ticket 
purported  to  entitle  the  holder  to  draw 
a  prize  in  a  lottery,  was  a  suflScient 
averment  of  the  illegal  nature  of  said 
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the  offense  that  the  defendant  did  set  np,  draw,  manage  and  promote 
a  kittery  for  money  or  other  thine:  of  vahie,^" 

(II.)  Manner  of  Operation.  — It  is  not  necessary  to  set  out  the  ordi- 
nary constituents  of  the  ^ame  or  device  called  policy-lottery  in  the 
statute,^^  especially  where  the  indictment  alleges  that  a  more  particular 
description  thereof  is  to  the  fjrand  jurors  unknown.'* 

(TIL)    Knowledge The  general  rule  that  if  knowledge  is  an  element 

of  the  offense,  it  must  be  alleged  that  the  act  charged  was  knowingly 
d()ne,°°  applies  in  an  indictment  or  information  for  keeping  a  place 
for  policy  playing.''^ 

(IV.)  Name  and  Location  of  Lottery.  —  Under  statutes  punishing  the 
offense  of  setting  up  or  promoting  a  lottery,  it  is  not  necessary  to  name 
the  lottery."  An  indictment  for  managing  a  policy  lottery  within  a 
designated  place  need  not  allege  Avhere  the  principal  office  or  shop  is 
located  where  it  shows  defendant  is  managing  such  a  lotteiy  within  the 
prohi])ited  territory.''^ 

(V.)  Allegations  as  to  Prizes  or  Lottery  Device.  —  It  is  not  necessary  to 
allege  that  all  the  tickets  drawn  did  not  represent  prizes  equal  in  value 
to  the  prices  paid  for  them.^^  Nor  need  an  indictment  charging  the 
setting  up  and  promoting  of  a  lottery  describe  the  articles  disposed 
of,*'°  or  allege  the  names  of  the  owners  of  such  articles,^^  or  the  persons 
who  received  such  articles  as  prizes,''^  or  to  state  their  value, ^^  not- 
withstanding the  fine  is  measured  by  the  value  of  the  lottery  device.^* 

(VI.)  As  to  Owner  or  Manager  of  Lottery.  —  Under  some  statutes,  the 
name  of  the  person  who  manages,  conducts  or  draws  the  lottery  or  par- 
ticipates therein  need  not  be  alleged. ^^  An  indictment  for  managing  a 
lottery  as  agent  need  not  set  out  the  various  acts  or  conduct  which 
might  be  proved  to  show  agency  or  management.®^ 


lottery.     Com.  v.  Manderfield,  8  Phila. 
(Pa.)'  457. 

52.  Wingfield  V.  Com.,  1  Kv.  Op. 
585. 

Charc;ing  offense  in  language  of  stat- 
ute generally,  see  supra,  IV,  B,  2  and 
12  Standard  Proc.  442,  et  seq. 

53.  Knoll  V.  United  States,  26  App. 
Gas.    (D.   C.)    457. 

54.  Knoll  V.  United  States,  26  App. 
Cas.    (T).   C.)    457. 

Charging  matters  to  the  grand  jury 
unknown,  see  generally  12  Standard 
I'roc.  360,  et  seq. 

55.  See  12  Standard  Proc.  399,  et 
seq. 

56.  State  v.  Carpenter,  60  Conn.  97, 
22  Atl.  497,  holdincr  that  indictment 
should  allege  that  the  place  was  kept 
with    the    defendant's   knowledge. 

57.  Com.  V.  Horton,  2  Gray  (Mass.) 
69.  Compare  People  v.  Taylor,  3  Denio 
(N.  Y.)  91. 
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58.  Knoll  V.  United  States,  26  App. 
Cas.   (D.  C.)   457. 

59.  Wingfield  v.  Com.,  1  Kv.  Op. 
585. 

60.  Com.  V.  Harris,  13  Allen  (Mass.) 
534;  Com.  v.  Horton,  2  Gray  (Mass.) 
69. 

I  a]  It  is  unnecessary  to  allege  the 
number  or  amount  of  the  several  prizes 
into  wliich  the  scheme  is  divided.  Com. 
r.   Harris,   13   Allen    (Mass.)    534. 

01.  Com.  v.  Horton,  2  Gray  (Mass.) 
69;  State  v.  Martin,  68  N.  11.  463,  44 
Atl.  605. 

62.  Com.  V.  Horton,  2  Gray  (Mass.) 
69. 

63.  Com.  f.  Horton,  2  Gray  (Mass.) 
69. 

64.  People  v.  Tavlor,  3  Denio  (N. 
Y.)   91. 

65.  State  v.  Martin,  68  N.  H.  463, 
44  Atl.  605. 

66.  Knoll  V.  United  States,  26  App. 
Cas.    (D.   C.)    457. 
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h.  Selling  or  Vending  Lottery  Tickets.  —  (I.)  Charging  Specific  Acts. 
Ordinarily  an  indictment  for  selling  lottery  toekets  is  sufficient  if  it 
uses  the  words  employed  by  the  legislature  in  creating  and  defining 
the  offense,*'^  it  being  sufficient  to  charge  that  defendant  sold  a  lottery 
ticket,  as  this  implies  that  he  sold  a  chance  for  a  prize  of  value.^^  Such 
an  indictment  need  not  charge  that  the  defendant  conducted  the  busi- 
ness of  selling  lottery  tickets  as  a  vocation."^  If  the  statute  makes  it 
an  offence  to  act  as  agent  for  any  lottery  scheme,  it  is  sufficient  to 
charge  agency  in  the  language  of  the  statute/'' 

(II.)  AJlegations  as  to  the  Lottery  Tickets.  —  Under  statutes  making  it 
an  offense  to  sell  lottery  tickets,  it  is  sufficient  to  charge  merely  the 
sale  of  a  lottery  ticket  without  further  description  thereof,^^  especially 
where  the  statutes  prohibit  the  sale  of  all  lottery  tickets;''^  nor  is  it 
necessary  to  specify  the  fractional  part  or  share  in  the  lottery  ticket 
alleged  to  be  sold.'-^  Accordingly  an  indictment  merely  giving  a  gen- 
eral description  of  the  ticket  purporting  to  entitle  the  holder  to  a  share 
or  interest  in  a  prize  is  sufficient.^*  But  if  there  were  any  tickets,  in 
any  lottery,  which  might  be  lawfully  sold  in  the  state,  the  indictment 


67.  111.— Dunn  v.  People,  40  111. 
465.  Ind. — Watson  v.  State,  111  Ind. 
n99,  12  N.  E.  1008;  Ritter  v.  State,  111 
Ind.  324,  12  N.  E.  501;  State  v.  Miller, 
98  Ind.  70;  Whitney  v.  State,  10  Ind. 
404.  Mo. — Manning  v.  State,  8  Mo. 
615;  Freleigh  r.  State,  8  Mo.  606.  N.  Y. 
People  V.  Taylor,  3  Denio  99.  Tenn. 
France  v.  State,  6  Baxt.  478,  482. 

Charging  offense  in  language  of 
statute  generally,  see  supra,  IV,  B,  2, 
and  12  Standard  Proc.  442,  et  seq. 

68.  Freleigh  v.  State,  8  Mo.  606; 
France  v.  State,  6  Baxt.  (Tenn.)  478, 
482. 

[a]  Thus,  an  information,  which 
charges  (1)  the  defendant  with  the 
"wrongful  and  unlawful  sale  of  a 
certain  share  or  shares,  in  certain  lot- 
tery tickets,  in  a  certain  lottery  and 
device  in.  the  nature  of  a  lottery, 
known  as  the  Louisiana  State  Lot- 
tery," etc.,  is  good.  State  v.  Kaub, 
19  Mo.  App.  149.  (2)  So  an  indictment 
averring  that,  at  a  place  and  on  a 
day  named,  defendant  was  concerned 
in  a  lottery  by  selling  a  ticket  to  one 
Henry  May,  the  count  describing  the 
lottery  and  ticket  is  suflB.cient  though 
it  would  have  been  more  finished  plead- 
ing to  allege  that  he  was  so  con- 
cerned by  "then  and  there"  selling 
the  tickets.  But  the  law,  not  standing 
on  such  nicety,  regards  the  omitted 
words  as  immaterial.  State  v.  Willis, 
78  Me.  70,  2  Atl.  848. 


69.  State  v.  Kaub,  19  Mo.  App.  149. 
[a]     To   add   after   the   defendant's 

name,  the  word  lottery  vender  tends  to 
prejudice  him  and  may  be  pleaded  in 
abatement.  State  v.  Bishop,  15  Me. 
122. 

70.  Nichols  V.  State,  28  Ind.  App. 
674,  63  N.  E.   783. 

71.  Fla. — Bueno  v.  State,  40  Fla. 
160,  23  So.  862.  111.— Dunn  v.  People, 
40  111.  465.  N.  Y.--Piekett  v.  People, 
8  Hun  83.  Tenn. — France  v.  State,  6 
Baxt.  478. 

[a]  Where  the  proof  can  sustain 
the  sale  of  tickets  in  a  lottery,  it 
would  be  best  to  charge,  nay  neces- 
sary to  charge  the  sale  to  be  of  "lot- 
tery tickets;"  but  where  the  device 
is  one  in  the  nature  of  a  lottery,  it  is 
proper  to  describe  the  tickets  not  as 
being  "lottery  tickets,"  which,  liter- 
ally, they  are  not,  but  as  "tickets  in 
a  device  in  the  nature  of  a  lottery." 
State  r.  Kennon,  21   Mo.  262. 

72.  N.  H.— State  v.  Follet,  6  N.  H. 
53.  N.  Y. — People  v.  Sturdevant,  23 
Wend.  418.  Pa. — Com.  v.  Manderfield, 
8  Phila.  457. 

[a]  "When  the  sale  of  all  tickets 
is  prohibited,  it  must  be  mere  surplus- 
age to  describe,  in  the  indictment, 
either  the  ticket  or  the  lottery."  State 
V.   Follet,  6  N.   H.   53. 

73.  Bueno  v.  State,  40  Fla.  160,  23 
So.  862. 

74.  Com.  V.  Bierman,  13  Bush  (Ky.) 
345. 
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should  allege  what  the  tickets  were."  The  ticket  or  tickets  sold  need 
not  he  set  out  in  the  indictment  in  haee  verha/"  or  hy  its  purport;" 
and  this  is  so  provided  hy  statute  in  some  jurisdictions/^  but  a  copy 
thereof  may  be  set  out  therein  f  and  if  it  does  not  appear  upon  its 
face  to  he  a  lottery  ticket  it  may  be  alleged  to  be  such.«°  If  the  in- 
dictment charge  the  selling  of  a  lottery  ticket  in  the  words  and  figures 
following,  it  must  contain  a  literal  recital  of  the  ticket.^'  An  indict- 
ment for  advertising  or  selling  lottery  tickets  should  state  the  number 
of  tickets  sold,82  ]^^{^  |]ip  ^^^^q  ^,^1^  is  not  applicable  to  indictments  for 
conspiracy  to  sell  prohibited  lottery  tickets,  which  need  only  charge 
conspiracy  to  sell  lottery  tickets  in  a  lottery  not  authorized  hy  law." 
An  indictment  for  selling  lottery  tickets  need  not  give  the  name  of  the 
purchaser.^* 

(in.)  Establishment,  Purpose  and  Description  of  Lottery.  —  Under  stat- 
utes making  it  an  offense  to  sell  lottery  tickets  an  indictment  therefor 
need  not  name  the  lottery  to  which  the  tickets  belong,^'  especially 
where  the  statutes  expressly  provide  that  the  name  and  location  of 
the  lottery  need  not  be  set  out  in  the  indictment,^"  though  other  authori- 
ties maintain  that  the  name  is  essential  to  individuate  the  offense;*^ 
but  an  indictment  for  conspiracy  to  advertise  or  sell  lottery  tickets 
need  not  name  the  lottery.^^  It  is  not  necessary  to  allege  that  the 
lottery  was  established  within  the  state  of  the  venue,^^  nor  to  state 

75.  N.  H.— State  v.  Follet,  6  N.  H. 
53,  or  at  least  to  what  lottery  they 
belonfjed,  that  it  may  be  seen  whether 
the  sale  was  lawful  or  not.  N.  Y. 
People  V.  Taylor,  3  Denio  99.  Pa. 
Com.  V.  Manderfield,  8   Phila.  457. 

7a  Freleigh  v.  State,  8  Mo.  606, 
followed  in  Manning  v.  State,  8  Mo. 
615;  Com,  V.  Gillespie,  7  Serg.  &  R. 
(Pa.)  469,  10  Am.  Dec.  475. 

77.  Freleigh  v.  State,  8  Mo.  606; 
France  v.   State,  6  Baxt.    (Tenn.)    478. 

78.  See  the  statutes,  and  Com.  v. 
Manderfield,  8  Phila.   (Pa.)   457. 

79.  M©.— State  v.  Willis,  78  Me.  70, 
2  Atl.  848.  Mass. — Com.  v.  Thachcr,  97 
Mass.  583,  93  Am.  Dec,  125.  N,  Y. 
People  r.  Noelke,  94  N.  Y.  137,  1  N. 
Y.  Crim,  495,  46  Am.  Eep.  128. 

80.  State  v.  Willis,  78  Me.  70.  2  Atl. 
848. 

81.  Com.  V.  Gillespie,  7  Serg.  &  R. 
(Pa.)   469,  10  Am.  Dec.  475. 

[a]  Any  variance  in  the  name  of 
the  lottery  is  fatal,  though  the  sound 
is  the  same.  Com.  v.  Gillespie,  7  Serg, 
&  R.    (Pa.)    469,   10  Am.   Dec.  475. 

82.  Com.  V.  Gillespie,  7  Serg.  &  R. 
(Pa.)  469,  10  Am.  Dec.  475. 

Particular  averments  in  indictment 
for  advertising  lottery  tickets  for  sale, 
see  infra,  IV,  B,  3,  e. 


83.  Com.  V.  Gillespie,  7  Serg.  &  R. 
(Pa.)    469,    10    Am.    Dec.    475, 

84.  State   v.  Yoke,  9  Mo.   App.  582. 
[a]     It   is   sufficient   to    allege    that 

the  name  of  the  purchaser  of  the  tick- 
ets is  unknown  to  the  jurors.  People 
r.  Taylor,  3  Denio  (N.  Y.)  99;  Com.  v. 
Manderfield,    8    Phila.    (Pa.)    457. 

85.  France  v.  State,  6  Baxt.  (Tenn.) 
478. 

[a]  If  the  oflFense  Is  charged  in 
the  language  of  the  statute,  an  indict- 
ment for  selling  lottery  tickets  is  not 
bad  for  failure  to  aver  the  name  of 
the  lottery.  France  V.  State,  6  Baxt. 
(Tenn.)  478.  Charging  offense  in  lan- 
guage of  statute  generally,  see  supra, 
IV,  B,  2,  and  12  Standard  Proc.  442, 
et  seq. 

86,  Com,  V.  Manderfield,  8  Phila. 
(Pa.)    457. 

87.  Com.  V.  Gil]esi)ie,  7  Serg.  &  R. 
(Pa.)  469,  10  Am.  Dec.  475,  wherein 
indictment  merely  alleged  a  sale  of  lot- 
tery tickets  in  a  lottery  "not  author- 
ized by  the  commonwealth." 

88.  Com.  V.  Gillespie,  7  Serg,  &  R. 
(Pa.)    469,    10    Am.    Dec.   475. 

Particular  averments  in  indictment 
for  advertising  lottery  tickets  for  sale, 
see  infra.  IV,  B,  3,  e. 

89,  People  v.  Warner,  4  Barb.  (N. 
Y.)   314. 
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where  the  lottery  is  located,''*'  or  that  the  lottery  has  a  bona  fide  exist- 
ence,"^ While  the  purpose  of  the  lottery,  where  by  statute  made  an 
element  of  the  offense,  must  be  set  forth."^  it  need  not  be  expressly 
averred  where  it  other^^nse  appears  from  the  indictment,"'''  and  especi- 
ally is  this  true  after  verdict."*  If  the  statute  merely  makes  it  an  of- 
fense to  sell  lottery  tickets,  an  indictment  therefor  need  not  describe 
the  nature  or  purpose  of  the  lottery,"^  or  the  manner  in  which  its  ob- 
jects were  to  be  promoted."^  If  the  statute  in  general  terms  makes 
all  lotteries  illegal,  an  indictment  need  not  negative  that  the  ticket 
sold  was  not  issued  under  the  special  authority  of  a  lottery  grant  as 
this  is  merely  matter  of  defense;"^  and  need  not  state  the  process  by 
which  the  result  of  the  lottery  was  to  be  determined."^ 

c.  Possession  of  Lottery  Tickds.  —  An  indictment  or  information 
for  having  lottery  tickets  in  one's  possession  need  not  set  forth  the 
nature  of  the  lottery;""  and  an  indictment  for  having  possession  of 
false  and  fictitious  lottery  tickets  need  not  negative  the  existence  of 
any  lottery,^  or  show  in  what  respect  the  tickets  are  false  or  fictitious.' 
A  particular  intent,  where  essential,  must  be  alleged.^ 

d.  Disponiion  or  Division  of  Property  hy  Means  of  Lotteries. 
Where  the  statutes  make  it  an  ofPense  to  dispose  of  property  by  means 
of  lotteries,  the  indictment  should  allege  the  species  of  property  dis- 
posed of,*  and  should  allege  the  name  of  the  party  to  whom  the  property 
went.® 

e.  Puhlislnng  Aclvcrtisem''.nis  for  Lotteries. —  (I.)  Charging  the  Acts 
Done.   —An  indictment  or  information  under  a  statute  making  it  an 


90.  State  v.  Kaub,  19  Mo.  App.  149. 

91.  State  V.  Kaub,  19  Mo.  App.  149. 

92.  People  v.  Payne.  3  Denio  (N  Y.) 
88;  State  v.  Shorts,  32  N.  J.  L  398, 
90   Am.   Dec.   668. 

[a]  Thus  an  averment  that  the  de- 
fendants "by  means  of  said  lottery 
and  scheme  of  chance"  "did  expose 
and  set  to  sale"  certain  articles  is  not 
suflBcient.  State  v.  Shorts,  32  N.  J.  L. 
398,  402,  90  Am.  Dec.  668. 

[b]  But  where  the  statutes  define 
the  word  lottery  it  is  sufficient  to 
charge  that  the  defendant  sold  a  lot- 
tery ticket,  in  a  specified  lottery,  and 
allege  that  a  more  particular  descrip- 
tion of  the  lottery  is  to  the  grand  jury 
unknown.  People  v  Noelke,  94  N  Y. 
137,  1  N.  Y.  Grim.  495,  46  Am.  Rep. 
128. 

93.  People  v.  Warner,  4  Barb.  (N. 
Y.)  314;  People  v.  Noelke,  29  Hun  (N. 
Y.)  461,  1  N.  Y.  Grim.  252,  affirmed 
94  N.  Y.  137,  1  N.  Y  Crira.  495,  46 
Am.   Rep.   128. 

94.  People  v.  Warner,  4  Barb.  (N 
Y.)  314. 

95.  People  v.  Noelke,  29  Hun  (N. 
Y.)    461,   1   N.   Y.   Grim.   252;   Dunn  V. 


People,  27  Hun  (N.  Y.)  272;  France  v. 
State,  6  Baxt.    (Tenn.)   478. 

96.  Dunn  v.  People,  27  Hun  (N.  Y.) 
272 

97.  Com.  V.  Bierman,  13  Bush  (Ky.) 
345. 

[a]  Negativing  Authority,  —  Not- 
withstanding the  statute  makes  it  an 
offense  to  sell  lottery  tickets  in  a  lot- 
tery not  expressly  authorized  by  law, 
an  indictment  therefor  need  not  nega- 
tive such  exception  where  the  sale  of 
all  lottery  tickets  is  prohibited  by  an- 
other statute.  People  v.  Sturdevant,  23 
Wend.  (N.  Y.)  418. 

98.  Trout  V.  State,  111  Ind.  499, 
599,  12  N.  E    1005. 

99, 
534. 

1. 
534. 

2. 
534. 

3.  Com.  V.  Dana,  2  Mete.  (Mass.) 
329,  343.  See  12  Standard  Prog.  402, 
et  seq. 

4.  Markle  v.  State,  3  Ind.  535. 

5.  Cora.  V.  Sheedy,  159  Mass.  55,  34 
N.  E.  84. 
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Com,  V.  Harris,  13  Allen  (Mass.) 
Com,  V.  Harris,  13  Allen  (Mass.) 
Com.  V.  Harris,  13  Allen  (Mass.) 
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offonso  to  publish  certain  matters  relative  to  lotteries  must  show  the 
publication  of  one  or  more  of  the  facts  relative  to  the  lottery  made 
criminal  by  the  statute.^  Under  statutes  prohibiting  advertisements 
to  sell  or  i)r()eiire  lottery  tickets,  an  indictment  must  show  the  commis- 
sion of  an  offense  within  the  terms  of  the  statute/  and,  whi>re  essential 
to  the  oft'ense  the  indictment  must  show  that  the  advertisement  in- 
dicated where  in  the  state  the  tickets  might  be  purchased,^  but  there  is 
no  necessity  for  an  allegation  that  the  tickets  were  for  sale  within  the 
state,"  or  in  the  county  in  which  the  information  is  filed,"  where  this 
is  not  an  element  of  the  offense.  The  indictment  must  show  the  de- 
fendant's connection  with  the  circulation  of  the  newspaper  or  other 
publication.^^  While  it  is  better  practice  for  an  indictment  to  set  out 
the  advertisements  relative  to  lotteries,  in  haec  verba, ^^  explanatory  al- 
legations and  averments  should  be  used  in  connection  therewith,  where 
the  advertisement  does  not  on  its  face  necessarily  show  that  it  comes 
within  the  terms  of  the  statutoiy  offence.^^ 

(II.)  Allegations  as  to  Lottery.  —  An  indictment  or  information  for 
advertising  a  lottery  should  give  the  name  of  the  lottery;^*  and  show 
the  unlawful  purpose  of  the  lottery  to  dispose  of  money  or  property,^' 
though  an  express  averment  of  this  purpose  is  unnecessary.^"  But  it 
is  not  necessary  to  allege  the  kind  of  ticket  advertised, ^^  or  that  the 
defendants  constituted  the  firm  whose  name  was  attached  to  the  pub- 
lished account  of  the  proposed  drawing  for  the  distribution  of  prop- 
erty.^^ 

f.  Bringing  Lottery  Tickets  Into  United  States.  —  Under  statutes 
making  it  an  offense  to  bring  lottery  tickets  into  the  United  States 
from  abroad  for  designated  purposes,  the  indictment  or  information 


6.  Lohman  r.  State,  81  Ind.  15. 

7.  State  V.  Sykes,  28  Conn.  225; 
Louisville  Courier-.Journal  Co.  v.  Com., 
92  Ky.  22,  17  S.  W.  163. 

8.  Louisville  Courier-Journal  Co.  v. 
Com.,  92  Ky.  22,  17  S.  W.  163. 

9.  Com.  V.  Clapp,  5  Pick.  (Mass.) 
41. 

10.  Com.  V.  Clapp,  5  Pick.  (Mass.) 
41. 

11.  State  V.  Willis,  78  Me.  70,  2  Atl. 
848. 

12.  Louisville  Courier-Journal  Co.  i\ 
Com.,  92  Ky.  22,  17  S.  W.  163. 

[a]  The  setting  out  of  the  adver- 
tisement itself  in  the  indictment  is 
good  pleadinp.  Charles  r.  People,  1  N. 
y.    180,   4    How.    Pr.    292. 

13.  State  V.  Sykes,  28  Conn.  225. 
14i.     Com.  V.   Gillespie,  7  Scrg.   &  R. 

(Pa.)  469,  10  Am.  Dec.  475. 

15.  People  r.  Charles,  3  Deiiio  (N. 
Y.)   212. 

fa]  An  advertisement  set  out  In 
haec  verba  showing  the  purpose  is  suffi- 
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cient.     People  v.  Charles,  3  Dcnio  (N. 
Y.)    212. 

[bj  Facts  Must  Be  Stated. — To 
charge  the  enterprise  as  a  lottery, 
gift  enterprise,  or  scheme  of  chance  is 
not  sufficient  where  the  enterprise  is 
not  unlawful  upon  its  face.  There 
must  be  allegations  of  fact  showing 
that  the  enterprise  is  conducted  as  a 
lottery,  or  gift  enterprise,  or  scheme 
of  chance.  State  i'.  Bailey,  183  Ind. 
215,  lOS  N.  E.  753. 

16.  Charles  v.  People,  1  N.  Y.  180, 
4  How.  Pr.  292. 

17.  Com.  V.  Hooper,  5  Pick.  (Mass.) 
42. 

18.  Lohman  r.  State,  81   Tnd.  15. 
[a]     Reason. — "The      gravamen      of 

the  oflfense  charged  in  the  information 
was  the  advertising  of,  and  giving 
jiublicity  to,  a  contemplated  gift  enter- 
prise, and  it  was  immaterial  whether 
any,  and,  if  any,  whose  name  was 
signed  to  the  published  account  of  the 
scheme."  Lohman  v.  State,  81  Ind. 
15. 
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must  show  the  commission  of  an  offense  made  penal  by  the  statute.^' 

C.  Joinder  of  Counts,  Parties  and  Offenses.  —  In  accordance 
with  the  general  principles  and  rules  elsewhere  treated,^"  separate 
offenses  connected  with  lotteries  may  be  charged  in  different  counts  in 
the  same  indictment  or  information  :2i  and  the  establishment  of  a  lot- 
tery and  the  disposition  of  property  by  lottery  may  be  charged  con- 
junctively in  a  single  count,  under  proper  circumstances,^^  even  though 
he  be  charged  in  addition  thereto  with  the  conducting  of  lottery 
drawings  for  distributing  prizes  by  chance,  and  the  selling  of 
lottery  tickets  for  money.^^  An  indictment  charging  the  pub- 
lication of  an  advertisement  giving  certain  information  relative  to 
a  lottery  and  the  circulation  of  printed  copies  thereof  does  not  charge 
two  separate  and  distinct  offenses.^*  Nor  is  an  indictm-ent  duplicitous 
which  alleges  that  defendant  was  engaged  in  a  "lottery,  scheme,  or 
device  of  chance,"^'  or  where  it  charges  that  defendant  printed,  pub- 
lished and  circulated  an  advertisement,  where  the  statute  merely  names 
the  different  ways  in  which  the  offense  may  be  committed.^®  To  charge 
that  defendants  made  and  established  "a  lottery  and  scheme  of  draw- 
ing in  the  nature  of  a  lottery"  does  not  render  the  indictment  duplic- 
itous.-'' On  the  other  hand,  an  indictment  alleging  that  defendants 
committed  the  crime  charged  on  a  certain  day,  and  on  divers  other 
days  between  that  and  a  subsequent  date  is  bad  for  duplicity  because  a 
lottery  is  not  a  continuous  offense  f^  and  likewise  an  indictment  al- 
leging that  defendants  carried  on  a  lottery  and  made  drawings  both 


19.  United  States  v.  Ames,  95  Fed. 
453;  United  States  v.  Castro,  3  Porto 
Rico  Fed.  47. 

20.  See  12  Standard  Proc.  519,  et 
seq. 

21.  See  the  following:  Ala. — Loi- 
seau  V.  State,  114  Ala.  34,  22  So.  138, 
62  Am.  St.  Rep.  84.  Del.— State  v. 
Walls,  4  Penne.  408,  56  Atl.  111.  Ga. 
Thomas  V.  State,  118  Ga.  774,  45  S. 
E.  622;  Nilson  V.  State,  67  Ga.  658. 
Ind. — Markle  v.  State,  3  Ind.  535.  Mass. 
Com.  V.  Thacher,  97  Mass.  583,  93  Am. 
Dec.  125;  Com.  v.  Dana,  2  Met.  329. 
Me.— State  v.  Willis,  78  Me.  70,  2  Atl. 
848.  Mo.— State  v.  Becker,  248  Mo. 
555,  1.54  S.  W.  769.  N.  Y.— People  v. 
Emerson,  5  N.  Y.  Supp.  374,  6  N.  Y. 
Grim.  157,  2  N.  Y.  St.  15.  Pa.— Com. 
V.  Gillespie,  7  Serg.  &  R.  469,  10  Am. 
Dec.   475. 

fa]  But  the  indictment  should  not 
charge  even  in  separate  counts  the  of- 
fenses connected  with  lotteries  pro- 
hibited by  one  section  of  the  statute, 
with  gambling  offenses  prohibited  by 
another  section  of  the  same  statute. 
State  V.  Becker,  248  Mo.  555,  154  S.  W. 
T69. 


22.  See  12  Standard  Proc.  505,  507, 
and  the  following  cases:  Fla. — Smith 
v.  State,  40  Fla.  203,  23  So.  868;  Bueno 
V.  State,  40  Fla.  160,  23  So.  862.  Ky. 
Com.  V.  Rose,  107  Ky.  567,  54  S.  W. 
862.  Me.— State  v.  Willis,  78  Me.  70, 
2  Atl.  848.  Mass. — Com.  v.  Coleman, 
184  Mass.  198,  68  N.  E.  220.  Mo. 
State  V.  Becker,  248  Mo.  555,  561,  154 
S.  W.  769;  State  v.  Price,  9  Mo.  App. 
581;  State  v.  McWilliams,  7  Mo.  .App. 
99;  State  v.  Hindman,  4  Mo.  App.  582. 
Tex. — Hickman  v.  State,  63  Tex.  Crim. 
161,  ,141  S  W.  973;  Prendergast  V. 
State,  41  Tex.  Crim.  358,  57  S.  W.  850. 

23.  Smith  v.  State,  40  Fla.  203,  23 
So.    868. 

24.  Lohman  v.  State,  81  Ind.  15. 

25.  State  v.  Willis,  78  Me.  70,  72,  3 
Atl.  848,  since  the  words  are  synony- 
mous. 

26.  State  v.  Willis,  78  Me.  70,  2  Atl. 
848. 

27.  State  v.  Becker,  248  Mo.  555, 
559,  154  S.  W.  769. 

28.  State  v.  Dennison,  60  Neb.  192, 
82  N.  W.  628. 
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publicly  and  privately  is  bad  for  duplicity  where  the  statute  makes 
both  public  and  private  drawini?  a  crime. -^ 

The  fact  that  the  indictment  charged  that  the  lottery  and  scheme  of 
drawing  is  "kjiown  as  the  Old  Reliable  Company  and  the  Standard  In- 
vestment Company"  does  not  render  it  duplicitous,  as  this  part  of  the 
charge  only  amounts  to  an  allegation  that  the  scheme  bore  two  names."' 
"Where  several  lottery  tickets  are  attached  together  on  one  paper  and 
sold  to  one  person  at  the  same  time,  but  one  indictment  will  lie  for  the 
offense. ^^ 

Joinder  of  Parties.32  —  Two  or  more  persons  engaged  in  the  disposi- 
tion of  property  by  means  of  a  lottery  may  be  jointly  indicted  there- 
for.^3 

D.  Trial.3''  — 1_  Variance.  —  The  general  ride,  that  the  proof 
should  correspond  to  tlie  substance  of  the  charge  of  the  indictment  or 
information,  obtains  in  prosecutions  for  offenses  against  the  h)ttery 
laws."'^  It  is  a  fatal  variance  not  to  prove  the  allegations  descriptive 
of  the  offense,  even  though  such  allegations  are  unnecessary.^"  But 
an  immaterial  variance  between  the  allegations  of  the  information  and 
the  evidence  is  not  fatal.^' 

2.  Province  of  Judge  and  Jury.^^  —  In  the  prosecution  of  offenses 
against  the  lottery  laws,  questions  of  fact  should  be  submitted  to  the 


29.  State  v.  Dennison,  60  Neb.  192, 
82  N.  W.  628. 

30.  State  v.  Randle,  41  Tex.  292; 
Willis  i:  State,  34  Tex.  Ciim.  148,  29 
S.  W.  787. 

31.  Fontaine  V.  State,  6  Baxt. 
(Tenn.)  514. 

32.  See  generally  12  Standard  Proc. 
495,  et  seq. 

33.  State  v.  Clarke,  33  N.  H.  329, 
336,  66   Am.   Dec.   723. 

Particular  averments  in  indictment 
for  disposition  or  division  of  property 
by  means  of  lottery,  see  supra,  IV,  B, 
3,  d. 

34.  See  generally  the  title  "Trial," 

35.  See  the  following:  Ind. — Whit- 
EBv  V.  State,  10  Ind.  404.  Pa. — Com. 
r.  'Gillesjiio,  7  Sorg.  &  R.  460,  10  Am. 
Dec.  475.  Tex. — Risein  r.  State,  44 
Tex.  Crim.  413,  71   S.  W.  074. 

Sop  generally  the  title  "Variance 
and  Failure  of  Proof"  and  13  Ency. 
OF  Ev.  710. 

36.  Robinson  r.  State,  60  Tex.  Crim. 
592,  132  S.  W.  944,  where  the  indict- 
ment charged  that  defendant  issued 
tickets  to  parties  who  were  to  draw 
In  the  alleged  lottery  and  the  evidence 
tailed  to  prove  that  any  tickets  were 
issued,  such  variance  was  ground  Xor 
a  iiew  trial;   although  such  an  alicga- 
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tion  was  unnecessary,  vet  it  was  de- 
scriptive and  being  descriptive  must  be 
proved   as   alleged. 

[a]  Where  the  indictment  in  set- 
ting out  the  ticket  si)ellod  the  name 
of  the  president  of  the  company  is- 
suing it  as  "Burrill,"  while  the  evi- 
dence showed  that  the  name  on  the 
ticket  was  spelled  "Burrall,"  the  vari- 
ance was  fatal.  Com.  v.  Gillespie,  7 
Serg.  &  R,  (Pa.)  469,  10  Am.  Dec.  475. 

See  generally  the  title  "Variance 
and  Failure  of  Proof"  and  13  Ency. 
OK  Ev.  711. 

37.  Trout  V.  State,  111  Ind.  499,  12 
X.  E.  1005;  State  r.  Scull v,  9  Mo.  App. 
582. 

[a]  Where  the  statute  prohibits  the 
selling  of  any  lottery  ticket,  and  the 
'icfendant  is  chaigod  with  selling  a 
licket  in  the  St.  Louis  lottery,  that 
the  ticket  in  evidence  is  headed  "Ad- 
mission Ticket,  St.  Louis  Academy  of 
Music,"  in  the  absence  of  any  testi- 
mony to  show  the  name  of  the  lottery 
in  which  the  ticket  was  sold,  or  to 
show  that  the  omission  of  the  name  of 
the  lottery  was  prejudicial  to  the  de- 
fense, is  not  such  a  variance  as  affords 
ground  for  acquittal,  fcjtate  V.  Scully, 
0  Mo.  App.  582. 

38.  Sop  m  noraily  the  title  "Prov- 
ince 01  judge  and  Jury." 
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jury  where  the  evidenee  is  conflicting.^^  However  it  is  the  province  of 
the  court  to  take  judicial  notice  of  the  meaning  of  well  known  words 
used  in  lottery  statutes,^"  and  the  court  will  determine  from  the  pecul- 
iar nature  of  lotteries  the  mode  in  which  they  are  generally  carried 
on.'*^  The  jury  has  no  right  to  determine  the  question  whether  the 
facts  stated  in  the  indictment  constituted  a  public  offense.^' 

3.  Verdict  and  Judgment.*^  —  The  general  rule  obtains  in  the 
prosecution  of  offenses  connected  with  lotteries  that  the  verdict  should 
be  responsive  to  the  issues  raised  in  the  case  ;**  and  must  be  sustained 
by  the  evidence.*^  It  is  proper  in  the  verdict  to  indicate  on  which 
count  the  defendant  is  guilty  ;*'^  and  such  a  verdict  is  not  bad  because 
some  of  the  counts  are  defective,  provided  that  the  good  count  ade- 
quately sets  forth  the  offense.*^ 

A  general  verdict  is  good  in  such  cases,*' 


39.  See  Del.— State  v.  Walls,  4 
Penne.  408,  56  Atl.  11^  Ga.— Wilson 
V.  State,  67  Ga.  658.  N.  Y.— People  v. 
Jones,  89  Hun  12,  35  N.  Y.  Supp.  61, 
9  N.  Y.  Crim.  560,  69  N.  Y.  St.  273. 
Pa. — Com.  v.  Gillespie,  7  Serg.  &  E. 
469,   10   Am.   Dec.   475. 

40.  Lohman  v.  State,  81  Ind.  15. 

41.  Salomon  v.  State,  28  Ala.  83,  89, 

42.  Hudelson  v.  State,  94  Ind.  426, 
48  Am.  Eep.   171. 

43.  See  generally  the  titles  "Judg- 
ments ; "   "  Verdict. ' ' 

44.  State  v.  Miller,  190  Mo.  449,  462, 
89  S.  W.  377;  State  v.  Cronin,  189  Mo. 
663,  671,  88  S.  W.  604. 

[a]  Where  the  indictment  setting 
out  (1)  the  offense  in  the  language  of 
the  statute,  charges  that  the  defend- 
ant "  unlawf uUj^  and  feloniously  did 
aid  and  assist  in  making  and  establish- 
ing a  'policy'  as  a  business  and  avo- 
cation, etc.,"  a  verdict  on  such  an 
indictment  which  finds  defendant  guil- 
ty of  aiding  and  assisting  in  making 
and  establishing  a  policy  without  find- 
ing that  it   was   done  "as  a  business 


and  avocation,"  fails  to  respond  to 
an  essential  element  of  the  crime 
charged  in  the  indictment.  State  v. 
Cronin,  189  Mo.  663,  672,  88  S.  W.  604. 
(2)  However,  if  the  verdict  had  found 
defendant  guilty  of  aiding  and  assist- 
ing in  making  aiid  establishing  a  "pol- 
icy" as  charged  in  the  indictment,  it 
would  be  good  as  a  general  verdict. 
State  V.  Cronin,  189  Mo.  663,  672,  88 
S.  W.  604.  8ee  State  v.  Miller,  190 
Mo.  449,  462,  89  S.  W.  377. 

45.  People  v.  Piekert,  96  App.  Div, 
637,  89  N.  Y.  Supp.  183;  Eandle  r. 
State,   42    Tex.    580,    591. 

[a]  The  verdict  will  not  be  dis- 
turbed where  the  evidence  fairly  tends 
to  sustain  the  verdict.  Trout  V.  State, 
11]  Tnd.  499,  12  N.  E.  100.5. 

46.  Smith  v.  State,  40  Fla.  203,  23 
So.  854;  Wilson  v.  State,  67  Ga.  658. 

47.  Bueno  v.  State,  40  Fla.  160,  23 
So.  862. 

48.  Fla.— Bueno  v.  State,  40  Fla. 
160,  23  So.  862.  N.  Y.— People  v.  Emer- 
son, 5  N.  Y.  Supp.  374,  6  N.  Y.  Crim. 
157,  20  N.  Y.  St.  15.  Tena.— France  v. 
State,  6  Baxt.  478, 


LUMBER.  —  See  Logs  and  Logging. 


LUNATICS.  —  See  Insane  Persons. 


MAGISTRATE.  —  See  Justices  of  the  Peace;  Preliminary  Examina- 
tion. 
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MAIL.  —  See  Post  Office. 


MAINTENANCE.  —  See   Bastardy   Proceedings;    Champerty;    Hus- 
band  and  Wife;    Parent   and   Child. 


MALICE.  —  See  Homicide;  Indictment  and  Information;  Injuries  to 
Persons  and  Property;  Malicious  Prosecution;  Mental  State; 
Process. 
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For  forms,  see  9  Standard  Proc.  800,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  GENERAL  STATEMENT.  —  DEFINITION.  —  Malicious  mis- 
chief may  be  defined  as  the  unlawful  and  wilful  injury  to,  or  destruc- 
tion of  the  real  or  personal  property  of  another.^    It  was  an  indictable 


1.  Del.— State  v.  Wright,  2  Boyce 
393,  79  Atl.  399;  State  v  McCallister. 
7  Penne.  301,  76  Atl.  226.  Mass. 
Com.  V.  Williams,  110  Mass.  401;  Com. 
V.  Walden,  3  Cush.  558.  Mich. — Peo- 
pl«  V.  Petheram,  64  Mich.  252,  31  N. 


W.    188.     N.  C— State   v.   Jackson,  34 
N.   C.  329. 

[a]  Blackstone's  Definition. — An  in- 
jury done  "out  of  a  spirit  of  wanton 
cruelty,  or  black  and  diabolical  re- 
venge."    4  Bl.  244. 
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offense  at  common  law.^  But  very  early  it  became  a  statutory  offense,' 
and  today  is  treated  as  such  liy  all  the  states,*  The  statutes,  however, 
are  not  uniform.  In  many  of  the  states  they  cover  malicious  action 
against  either  real  or  personal  property, °  but  in  others  they  are  con- 
fined to  injury  or  destruction  of  personalty.^  The  punishment  differs 
also,  depending  upon  how  the  offense  is  graded,  whether  according  to 
the  nature  of  the  offense,^  the  value  of  the  property  injured,^  or  the 
amount  of  the  iniurv  inflicted.^ 

11.  INDICTMENT,  INFORMATION  OR  COMPLAINT.  —  A. 
Gener.vlly.  —  In  charging  the  otfense  of  malicious  mischief  the  general 
rules  elsewhere  discussed  must  be  followed.'"  Thus  an  indictment 
which  charges  the  offense  in  the  words  of  the  statute  is  usually  suffi- 


fb]  Wharton. — "In  its  general  ap- 
plication, malicious  mischief  may  be 
(lofinerl  to  be  any  malicious  or  mis- 
chievous physical  injury,  either  to  the 
rights  of  another  or  to  those  of  the 
public."  2  "Wharton  Crim.  Law,  11th 
ed.,  111317. 

[c]  Other  Definitions. — (1)  Any 
"malicious  physical  injuries  to  the 
rights  of  another,  which  impair  utility 
or  materially  diminish  value,"  consti- 
tutes malicious  injurv.  State  v.  Watts, 
4H  Ark.  56,  2  S.'  W.  .-^42,  3  Am.  St. 
Eep.  216.  (2)  "Malicious  mischief 
.  .  .  consists  in  the  wilful  destruction 
...  of  personal  property,  from  actual 
ill-will  or  resentment  towards  its  own- 
er or  possessor."  State  r.  Eobinson, 
20  N.  C.  129,  32  Am.  Dec.  661. 

2.  See  the  following:  Ark. — State 
r.  Watts,  48  Ark.  56,  2  S.  W.  342,  3 
Am.  St.  Rep.  216.  Coan. — State  v. 
Foote,  71  Conn.  737,  4S  Atl.  4SS.  Del. 
Slate  r.  Hamilton,  1  Houst.  Cr.  Can. 
2S1.  Mass.— Com.  v.  Leach,  1  Mass.  59; 
Com.  r.  Wine,  9  Pick.  1,  19  Am.  Dec 
347.  Mo.— State  r.  Wilson,  3  Mo.  125; 
State  r.  Morris,  3  Mo.  127;  State  r. 
McLain.  92  Mo.  App.  456.  N.  C— State 
r.  Manuel,  72  N.  C.  201,  21  Am.  Eep. 
455;  State  r.  Latham,  .35  N.  C.  3.3; 
State  V.  Helmes,  27  N.  C.  364.  N.  H, 
State  V.  TowIp,  48  N.  H.  97;  State  v. 
Bnckman,  8  N.  H.  203,  29  Am.  Dec. 
646:  State  v.  Batchelder,  5  N.  H.  549. 
N.  Y. — Loomis  r.  Edgerton,  19  Wend. 
419;  Ppople  ?•.  Smith,  5  Cow.  258;  Peo- 
ple ?*.  Moodv,  5  Park.  Crim.  568.  Tenn. 
State  r.  Council,  1  Overt.  305.  Va. 
Hondorson  r.  Com.,  8  Gratt.  (49  Va.) 
708.  56  Am.  Dec.  160. 

3.  The  Black  Act,  9  Geo.  1,  ch  22; 
2  "Fast's  P.  C.  10?,fT. 

4.  See  generally  the  statutes. 

5.  See   the    statutes   and   Loomis  v. 
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Edgerton,  19  Wend.  (N.  Y.)  419;  Com. 
f.  Cunningham,  1   Pa.  Dist.  573. 

6.  State  V.  Robinson,  20  N.  C.  129, 
32   Am.   Dec.   661. 

7.  Colo. — Mavn  v.  People,  56  Colo. 
170,  136  Pac.  "1016.  Kan.— State  v. 
Gurnee,  14  Kan.  111.  Md. — Black  v. 
State,  2  Md.  376.  Mass. — Com.  v.  Ma- 
eomber,  3  Mass.  254;  Britton  v.  Com., 
1  Cush.  302.  Mich..— People  v.  Tess- 
mer,  171  Mich.  522,  137  N.  W.  214,  41 
L.  R.  A.  (N.  S.)  433.  Mo-.— State  v. 
McLain,  92  Mo.  App.  456.  N.  D. 
State  V.  Minor,  17  N.  D.  454,  117  N. 
W.  528,  10  L.  R.  A.  (N.  S.)  273.  Pa, 
Com.  r.  Cunningham,  1  Pa.  Dist.  573. 
Va. — Trimble  r.  Com.,  2  Va.  Cas.  (4 
Va.)  143.  Eng.— Reg.  r.  Gray,  9  Cos 
Cr.  Cas.  417.  Can. — Reg.  i:  Gough,  3 
Ont.   402. 

8.  Nation  r.  Dist.  of  Columbia,  34 
App.  Cas.  (D.  C.)  453,  26  L.  R.  A.  (N, 
S.)  996;  Beaufier  r.  State,  37  Tex 
Crim.  50,  38   S.  W.   608. 

9.  Ala.— Caldwell  r.  State,  49  Ala 
34.  Ind.— State  v.  McKee,  109  Ind 
497,  10  N.  E.  405.  Tex.— State  i; 
Heath,  41  Tex.  426.  Can.— Reg.  v 
Fife,   17   Ont.   710. 

10.  See  generally  the  title  "Indict 
ment  and  Information." 

(a]  Every  essential  element  of  th? 
offense  as  set  out  in  the  statute  must 
be  averred  in  the  indictment.  State 
r.  Rector.  34  Tex.  .565;  State  r.  Pine, 
30  Tex.  399;  Brown  i;.  State,  16  Tex. 
App.   245. 

rb]  Whether  the  parties  should  be 
prosecuted  as  principals  or  as  prin 
cipnls  and  acco<:sorii's  (1)  depends  upon 
whether  the  ofTonse  be  a  felonv  or  mis- 
demeanor. Stat*^  r.  Gurnee,  14  Kan. 
111.  See  the  title  "Accessories  and 
Accomplices."  C2)  Generallv  it  is  a 
misdemeanor,  and   any  one  who  parti- 
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eient."  But  when  the  words  of  the  statute,  by  their  generality,  may 
embrace  cases  which  are  not  within  its  meaning  and  spirit/^  or  where 
from  the  nature  of  the  offense  the  words  of  the  statute  do  not  clearly 
and  definitely  apprise  the  accused  of  the  offense  charged  against  him, 
then  greater  particularity  must  be  used.^^  When  the  words  of  the  stat- 
ute are  descriptive  of  the  offense  it  is  necessary  to  follow  them.^*  But 
an  indictment  is  sufficient  if  it  contains  substantially  the  words  of  the 
statute.^'* 

B.  Particulate  Averments.  —  1.  Time  and  Place.  —  The  time^^ 
and  place^^  of  the  offense  should  be  stated,  the  time  being  specifically 
laid  as  of  a  day  within  the  statutory  period  and  before  the  finding  of 
the  bill.is 

2.  Intent,  Malice,  Unlawfulness,  etc.  —  It  is  not,  as  a  general  rule, 
necessary  to  allege  intent, ^^  except  in  the  case  of  some  particular  in- 


cipates    is    a   principal.      State   v.   Mc- 
Lain,  92  Mo.  App.  456. 

11.  Ark. — State  v.  Culbreath,  71 
Ark.  80,  71  S.  W.  254.  Ariz.— Atkin 
f.  Territory,  13  Ariz.  26,  108  Pac.  225. 
Cal. — People  v.  Boren,  139  Cal.  210, 
72  Pac.  899;  People  r,  Sheldon,  68  Cal. 
434,  9  Pac.  457.  Ga. — Arnold  r.  State, 
70  Ga.  723.  Me.— State  v.  Hussey,  60 
Me.  410,  11  Am.  Rep.  206.  Rlinn. 
State  V.  Ward,  127  Minn.  510,  150  N. 
W.  209,  Ann.  Cas.  1916C,  674.  Mo. 
State  V.  Batson,  31  Mo.  343.  N.  J. 
State  V.  Bovd,  87  N.  J.  L.  560,  94 
Atl.  807.  N,  C— State  v.  Martin,  107 
N.  C.  904,  12  S.  E.  194.  S.  C— State 
V.  Doig,  2  Kich.  L.  179. 

See  generally,  12  Standard  Proc. 
447. 

[a]  Transposing  Terras. — If  the 
words  of  the  statute  are  transposed,  or 
other  words  interpolated,  in  such  a 
way  as  to  effect  a  change  in  the  mean- 
ing thereof,  it  is  fatal.  Thus  "un- 
lawfully encouraging  and  inciting  to 
destruction  of  property''  does  not 
charge  "unlawful  destruction  of  prop- 
erty." State  V.  Boyd,  87  N.  J.  L. 
560,  94  Atl.  807. 

12.  State  V.  Costello,  62  Conn.  128, 
25  Atl.  477.  See  generally  12  Stand- 
ard Proc.  456. 

[a]  Ambiguity. — Sometimes,  by  fol- 
lowing too  strictly  the  words  of  the 
state,  an  ambiguity  arises.  For  ex- 
ample, under  a  statute  for  "destroying 
glass  in  a  building,"  the  indictment 
must  state  that  the  glass  was  a  part 
of  the  building.  Com.  v.  Bean,  11 
Cush.   (Mass.)   414. 

13.  State  V.  Costello,  62  Conn.  128, 
25  Atl.  477.  See  generally  12  Stand- 
ard Proc.  457. 


[a]  It  is  not  always  sufficient  to 
follo'n-  the  words  of  the  state;  the 
charge  should  be  as  specific  as  the 
proof  adduced  in  its  support  must  be. 
State  V.  Hill,  79  N.  C.  656. 

14.  Com.  V.  Turner,  8  Bush  (Ky.) 
1;  State  v.  Deal,  92  N.  C.  802;  State 
V.  Boyd,  86  N.   C.  634. 

See   12  Standard  Proc.  437,  442. 

[a]  Words  of  description  merely  in 
the  statute  need  not  be  set  out  in  in- 
dictment. Rembert  v.  State,  56  Miss. 
280. 

[b]  The  use  of  the  word  "school- 
house"  is  not  sufficient  under  a  stat- 
ute against  injury  to  a  "public  build- 
ing" or  a  "building  held  for  a  public 
use."  Pratt  ;;.  State,  19  Tex.  App 
276. 

15.  Ark.— Saflfell  v.  State,  113  Ark. 
97,  167  S.  W.  483.  Mo.— State  v.  Tav- 
lor,  167  Mo.  App.  104,  150  S.  W.  1126. 
S.  C— State  V.  Davis,  88  S.  C.  229,  70 
S.  E.  811,  34  L.  R.  A.   (N.  S.)   295. 

See   12  Standard  Proc.   442,  443. 

[a]  It  is  safest  to  pursue  the  lan- 
guage of  the  statutes  in  all  indictments, 
but  it  is  not  indispensable  to  do  so, 
if  the  offense  is  accurately  described 
in  other  words.  Kellogg  v.  Ford,  70 
Ore.  213,  139  Pac.  751;  State  v.  Pen- 
nington,  3   Head    (Tenn.)    119. 

16.  Bailey  v.  State,  65  Ga.  410; 
Smith  V.  State,  63  Ga.  168.  See  gen- 
erally 12  Standard  Proc.  411. 

17.  Bailey  v.  State,  65  Ga.  410; 
Smith  V.  State,  63  Ga.  168;  State  v. 
Slocum,  8  Blackf.  (Ind.)  315.  Seo 
generally  12  Standard  Proc.  426. 

18.  Bailey  v.  State,  65  Ga.  410. 

19.  State  V.  Blacklock  (N.  M.), 
167  Pac.  714.  See  generally  12  Stand- 
ard Proc.  402. 
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tentr"  as  the  word  "maliciously"  or  its  equivalent  imports  the  idea  of  ill- 
will' from  which  intent  is  implied.-'  But  it  has  been  held  that  when  the 
term  "wilfully"  is  used  in  the  statute  it  is  fatal  to  omit  it  in  the  in- 
dictment." At  common  law  it  was  necessary  to  allege  malice." 
And  this  is  generally  true  under  the  statutes.^"  but  when  malice  may 
be  inforred  from  tlie  words  used  by  the  statute-  it  is  sufficient  to  follow 
the  statute.^''    Where  malice  is  not  an  element  of  the  offense,  it  need 


20.  Staaden  v.  People,  82  111.  432, 
25    Am.    Kop.    333. 

[a]  Burning  Insured  Building.— Un- 
der a  statute  for  the  jirotcrtion  of  fire 
insurance  companies,  against  the  un- 
lawful and  malicious  burning  of  in- 
sured buildings,  it  is  insufficient  to  al- 
lege that  a  building  so  burned  was  in- 
sured, but  the  particular  intent  must 
be  averred  that  it  was  burned  with 
the  intention  of  injuring  the  insurer. 
Staaden  v.  People,  82  111.  432,  25  Am. 
Eep.  333. 

21.  State  V.  Minor,  17  N.  D.  454, 
117  N.  W.  528,  19  L.  R.  A.  (N.  S.) 
273. 

[a]  Intent  Implied. — The  word  mal- 
iciously imports  that  the  act  to  which 
it  relates  must  have  resulted  from 
actual  ill-will  or  revenge  and  itnplies 
an  intent  to  vex  and  annoy  the  owner 
of  the  property  injured.  State  v. 
Minor,  17  N.  D.  454,  117  N.  W.  538, 
19  L.  R.  A.  (N.  S.)  273. 

[b]  Using  the  more  inclusive  term 
"maliciously"  is  sufficient  under  a 
statute  using  the  words  "wilfully  and 
maliciouslv.  "  Miss. — Fuuderburk  i'. 
State,  75 'Miss.  20,  21  So.  658.  Ore. 
Kellogg  r.  Ford,  70  Ore.  213,  139  Pac. 
751.  Pa. — Chapman  v.  Com.,  5  Whart. 
4.27,  34   Am.  Dec.   565. 

22.  Woolsey  r.  State,  14  Tex.  App. 
57;  Rountree  v.  State,  10  Tex.  App. 
110;  Uecker  r.  State,  4  Tex.  App.  234. 
See  also  Conn. — State  r.  Foote,  71  Conn. 
737,  43  Atl.  488.  la.— State  r.  Light- 
foot,  107  Iowa  314,  7S  N.  W.  41.  S.  C. 
State  V.  Alexander,  14  Rich.  L.  (S.  C) 
247. 

Compare  the  preceding  note. 

[a]  Must  follow  the  statute  and 
use  the  words  "wilfully  and  malici- 
ously.'' I'owcll  r.  Wiiliunison,  1  U.  C. 
Q.  B.  154. 

[b]  Fatal  Omission.— (1 )  When  the 
statute  uses  tlu'  words  "wilfully  and 
maliciously"  it  is  fatal  to  omit  either, 
and  an  indictment  using  the  words 
"feloniously,  unlawfully  and  malici- 
ously" is  bad.     State  v.  Delue,  2  Pin. 
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(Wis.)  204,  1  Chand.  166.  (2)  It  is 
improper  to  use  the  words  "unlaw- 
fully and  maliciously"  for  "wilfully 
and  maliciouslv."  Com.  v.  Turner,  8 
Bush  (Ky.)  l;"State  v.  Hussey,  60  Me. 
410,  n   Am.  Rep.  206. 

23.  State  v.  Foote,  71  Conn.  737, 
43   Atl.   488. 

24.  Thompson  r.  State,  51  Miss. 
353;  State  r.  Click,  115  Tenn.  283,  90 
S.  W.  855;  Stone  v.  State,  3  Heisk. 
(Tenn.)  457;  Boyd  v.  State,  2  Humph. 
(Tenn.)    39. 

[a]  Malice  Essential  Element. — Un- 
der a  statute  against  "Mali>'ious  Mis- 
chief and  Tresi)ass  on  Property," 
which  provides  that  "If  any  person 
maliciously  kill,  maim  or  disfigure  any 
horse  ...  or  other  domestic  beast 
of  another;  or  maliciously  administer 
]ioison  to  any  such  animals;  or  expose 
any  poisonous  substance  with  intent 
that  the  same  should  be  taken  by 
them,"  an  indictment  which  charges 
that  "defendant  wilfully  and  unlaw- 
fully exposed  a  poisonous  substance" 
does  not  charge  an  offense.  "It  will 
not  do  to  say  that  it  is  a  crime  for 
one  to  expose  poison  with  the  intent 
that  the  same  should  be  taken  by  the 
animals  of  another.  Such  act,  under 
the  statute,  must  have  been  malici- 
ously done,  and  to  charge  that  the  act 
was  unlawful  and  wilful  is  not  equiv- 
alent to  saving  that  it  was  malicious." 
State  V.  Lightfoot,  107  Iowa  344,  78 
N.  W.  41. 

25.     Minn.— State  v.  Ward,  127  Minn. 
510,   150   N.   W.   209,   Ann.   Cas.    1916C, 
674.     N.  Y.— Wass  v.  Stephens,  128  N. 
Y.  123,  28  N.  ?].  21.     Pa.— Com.  v.  Cun- 
ningham, 1   Pa.   Dist.   573. 
I       fa]     An     indictment     is     sufficient 
I  whicii,     following     the     statute     in     a 
charge     for     maliciously     injuring     the 
pro})erty    of    another,    avers    that    tho 
act   was  done  wilfully  and   unlawfully. 
Such   words,  when   used   in   the  statute, 
embody  the  idea  of  maliciousness,  and 
,  therefore    it    is    unnecessary    to    allege 
that    the    act    was    done    maliciously. 


MALICIOUS  MISCHIEF 


69 


not  be  alleged.^^  When  malice  toward  the  owner  is  an  essential  element 
of  the  offense  it  must  be  charged  in  the  indictment,"  but  under  the 
statutes  generally  malice  toward  the  owner  is  not  essential  and  there- 
fore need  not  be  alleged.^^  When  the  statute  does  not  use  the  word 
"unlawfully,"  it  is  not  necessary  to  include  that  term  in  the  indict- 
ment,-^ but  when  it  is  used  in  the  statute  it  should  not  be  omitted  from 
the  indictment  or  complaint  or  any  other  word  such  as  "wilfully," 
substituted  for  it.^"  When  the  statute  makes  the  offense  a  felony,  the 
word  "feloniously"'  must  be  used  in  the  indictment,^^  but  when  not  re- 
quired, its  use  does  not  vitiate  the  indictment,  since  it  is  the  equivalent 
of  "unlawfully. "^-^ 

3.  Description  of  Injured  Property.  —  The  property  injured  or  de- 
stroyed should  be  described  in  language  substantially  the  same  or 
equivalent  to  the  language  of  the  statute.'^  If  the  property  injured 
falls  within  a  class  described  by  a  general  term  in  the  statute,  it  is 
sufficiently  described  by  use  of  a  particular  descriptive  word  bringing 
it  within  this  class."*  But  the  words  used  must  b©  such  as  to  bring  the 
thing  described  clearly  within  the  statute.^* 

4.  Description  of  the  Injury.  —  The  nature  of  the  injury  must  be 
specifically  described;''^  but  when  a  particular  act  of  malicious  mis- 
chief is  given  a  name  by  the  statute,  it  is  sufficient  to  describe  such 


State  V.  Ward,  127  Minn.  510,  150  N. 
W.  209,  Ann.   Cas.  1916C,  674. 

[b]  Malice  Inferred. — Where  it  is 
not  necessary  to  prove  malice  toward 
the  owner,  it  is  not  the  rule  to  allege 
that  the  act  complained  of  was  mali- 
ciously done;  it  is  sufficient  to  aver 
some  act  of  damage  from  which  mis 
chief  can  be  inferred.  Com.  v.  Cun- 
ningham, 1   Pa.  Dist.   573. 

26.  State  r.  Foote,  71  Conn.  737,  43 
Atl.  488;  Anderson  v.  How,  116  N.  Y. 
336,  22  N.   E.   695. 

27.  State  v.  Hill,  79  N.  C.  656. 

[a]  Mischievously. — Where  it  is 
necessary  to  charge  malice  toward  the 
owner,  this  element  of  the  offense  may 
be  inferred  from  the  use  of  the  word 
"mischievously."  State  v.  Hill,  79 
N.  C.  656:  State  v.  Jackson,  34  N.  C. 
329. 

28.  Stone  v.  State,  3  Heisk.  (Tenn.) 
457.  See  Com.  v.  Cunningham,  1  Pa. 
Dist.  573;  State  v.  Gilligan,  23  E.  I. 
400,  50  Atl.  844,  and  the  preceding 
notes. 

29.  State  v.  Maddox,  85  Ind.  585; 
State  V.  Martin,  107  N.  C.  904,  12  S. 
E.  194. 

30.  Reg.  V.  Fife,  17  Ont.  (Can.) 
710. 

31.  Reg.  V.  Gray,  9  Cox  Crim.  Cas. 
(Eng.)  417;  Reg.  v.  Gough,  3  Ont. 
(Can.)  402. 


32.  State   r.   Maddox,   85   Ind.   585. 

33.  N.  C— State  v.  Hill,  79  N.  C. 
656.  Pa. — Chapman  v.  Com.,  5  Whart. 
427,  34  Am.  Dec.  565.  Eng. — Rex  v. 
Ashton,  2  Barn.  &  Adol.  750,  22  E.  C. 
L.  314,  109  Eng.  Reprint  1323. 

Necessity  for  following  language  of 
statute  generally,  see  supra,  II,  A, 
and  generally  12  Standard  Proc.  442. 

[a]  Charging  malicious  destruction 
of  growing  cabbage  does  not  charge  a 
malicious  injury  to  personal  property. 
Com.  r.  Dougherty,  6  Gray  (Mass.)  349. 

34.  State  r.  Enslow,  10  Iowa  115; 
Taylor  v.  State,  6  Humph.  (Tenn.)  285; 
State   V.  Pearce,  Peck    (Tenn.)    66. 

35.  Hughes  v.  State,  59  Tex.  Crim. 
360,  128  S.  W.  904;  Burkhalter  v. 
State  (Tex.  Crim.),  104  S.  W.  901; 
Cleavinger  i\  State,  43  Tex.  Crim.  273, 
65  S.  W.  89. 

[a]  It  is  not  necessary  (1)  to  go 
further,  however,  and  state,  for  ex- 
ample, the  kind  of  trees,  the  breed  of 
horse  or  cow  (State  v.  Priebnow,  14 
Neb.  484,  16  N.  W.  907),  or  (2)  the 
color  of  the  horse.  Benson  v.  State,  1 
Tex.   App.   6. 

36.  Ga.— Smith  v.  State,  63  Ga.  168. 
Ind.— State  r.  Aydelott,  7  Blackf.  157. 
Tex.— Todd  v.  State,  39  Tex.  Crim.  232, 
45  S.  W.  596.  Can.— Reg.  v.  Spain,  18 
Ont.  385, 

[a]    A  substantial  description  of  the 
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offrnso  hy  nsins:  the  nanio  ^\vor\  it.-'^  But  usinfr  an  orroneons  name  in 
the  eharge,  the  crime  being  otherwise  specifically  described,  does  not 
vitiate  the  indictment.-''^  It  is  not  necessary  to  specify  the  means  or 
mode  of  injury.''^  Thus  in  charging  the  offense  under  a  statute  mak- 
ing it  malicious  mischief  to  "kill"  a  domestic  animal,  the  indictment 
need  not  specify  the  means  used.*"  The  same  is  true  where  it  is  made 
an  ofl'ense  "to  destroy"  certain  property.''^  But  the  use  of  the  terra 
"injure"  is  not  sufficient  without  stating  how  the  injury  was  inflicted." 
When  the  statute  uses  the  combination  of  terms  "break,  injure  or  de- 
stroy," it  is  not  necessary  to  use  all  of  these  terms;  any  one  is  suffi- 
cient.*^ The  same  rule  applies  to  "maim,  beat  or  torture.""  "Maim 
and  disfigure"  are  often  found  in  combination,  but  as  used  in  the 
statutes  they  are  not  synonymous  and  therefore  cannot  be  used  inter- 
changeably.'*'^ 

5.  Value  of  Property  and  Amount  of  Injury.'*^  —  As  a  general 
rule  neither  the  value  of  the  property,"^  nor  the  amount  of  the  injury," 
need  be  alleged ;  but  when  the  punishment  for  the  offense  is  graded  ac- 
cording to  the  value  of  the  property  injured,*^  or  the  amount  of  the 
injury,^"  then  such  value  or  amount  must  be  alleged,  unless  the  mini- 
mum penalty  is  to  be  inflicted.^^    And  when  the  thing  injured  or  de- 


offense   is  all   that   is  required.     State 
r.  Pennington,  3  Head   (Tenn.)   119. 

37.  Brazleton  v.  State,  C6  Ala.  96, 
breaking  fences. 

38.  State  v.  Culbreath,  71  Ark.  80, 
71  S.  W.  254;  Com.  v.  Smith,  6  Bush 
(Ky.)   263. 

39.  Com.  r.  Falvey,  108  Mass.  304, 
as  that  a  certain  kind  of  poison  was 
used. 

40.  AJa.— Walker  v.  State,  89  Ala. 
74,  8  So.  144.  Ind.— Ilayworth  r.  State, 
14  Ind.  590.  Mass. — Com.  v.  Sowle,  9 
Gray  304,  69  Am.  Dec.  289.  Nev. 
State  V.  Hambleton,  22  Mo.  452.  N.  C. 
State  V.  Painter,  70  N.  C.  70.  Tenn. 
Taylor  r.  State,  C  Humph.  285. 

41.  State  V.  Merrill,  3  Blackf.  (Ind.) 
346. 

42.  Conn. — State  v.  Costello,  62 
Conn.  128,  25  Atl.  477.  Ind,— .lay  V. 
State,  69  Ind.  158;  State  v.  Williams, 
21  Ind.  206.  Mass.— Com.  r.  Cox,  9 
Allen  577.  N.  H.— State  v.  Towle,  62 
N.  H.  373.  Tex.— Todd  v.  State,  39 
Tex.   Crim.  232,  45  S.   W.  596. 

43.  State  r.  Batsnn,  31   Mo.  343. 

44.  State   v.   Pugh,   15   Mo.   509. 

45.  State  v.  Harris,  11   Iowa  414. 

46.  See  generally  12  Standard 
Proc.   392, 

47.  Ga.— Holder  v.  State,  127  Ga. 
51,  56  S.  E.  71.     Ky.— Com.  v.  Sears,  7 
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Kv.  L.  Kep.  219.    Miss. — Fundorburk  v. 
State,   75   Miss.   20,   21   So.   658. 

48.  Ark.— State  v.  Culbreath,  71 
Ark.  80,  71  S.  W.  254.  Ga.— Holder  v. 
State,  127  Ga.  51,  56  S,  E.  71;  Harris 
V.  State,  73  Ga.  41.  Ky. — Com.  v. 
Sears,  7  Ky.  L.  Rep.  219.  Mass. — Com. 
V.  Cox,  9  Allen  577.  Miss. — Funder- 
burk   V.  State,  75  Miss.  20,  21   So.  658. 

49.  D.  C— Nation  r.  Dist.  of  Colum- 
bia, 34  Apn.  Cas.  453,  26  L.  R.  A.  (N. 
S.)  996.  Mass.— Com.  v.  Falvey,  108 
Mass.  304.  Tex.— Price  r.  State,  49 
Tex.  Crim.  343,  92  S.  W.  811;  Adams  r. 
State,  47  Tex.  Crim.  35,  81  S.  W.  963; 
Boaufier  v.  State,  37  Tex.  Crim.  50, 
38  S.  W.  608.  Eng.— Reg.  r.  Thoman, 
12  Cox  Crim.  Cas.  54. 

50.  Ala.— Caldwell  r.  State,  49  Ala. 
34;  State  r.  Garner,  8  Port.  447.  Ind. 
State  r.  McKee,  109  Ind.  497,  10  N, 
E.  405;  Sample  r.  State,  104  Ind.  289, 
4  N.  E.  40;  Kinsman  r.  State,  77  Ind. 
1.".2;  Harness  v.  State,  27  Ind.  425. 
Tex.— State  r.  Heath,  41  Tex.  426; 
TTccker  r.  State,  4  Tex.  App.  234;  Nich- 
olson V.  State,  3  Tox.  App.  31,  Can. 
Rfg   r.   Fife,   17  Ont.   710. 

[a]  When  the  amount  of  injury 
done  the  owner  must  be  considered  in 
the  punishment  it  must  be,  alleged. 
Thomas   r.   State,   42   Tex.   235, 

51.  Com,  V.  Cox,  9  Allen  (Mass.) 
577. 
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stroyed  is  not  judicially  known  to  be  a  thing  of  value  such  fact  must 

be  alleged. ^^ 

Injury  to  Owner  or  Property.  —  It  is  immaterial  whether  the  indict- 
ment alleges  the  injury  complained  of  was  to  the  damage  of  the  prop- 
erty, or  to  the  damage'  of  the  owner  of  the  property.**^ 

6.'  Ownership.^*  —  It  is  necessary  that  the  owner's  name  be  dis- 
closed in  tlie  indictment,  if  known,^^  or  it  must  be  averred  that  the 
property  belongs  to  some  one,  other  than  the  defendant,^''  whose  name 
is  unknown,  where  such  is  the  fact.^'  It  is  sufficient  to  aver  ownership 
without  setting  out  the  character  of  the  title  or  interest.^^  But  it  has 
been  held  that  under  certain  circumstances  ownership  need  not  be 
alleged.^® 

7.  Negative  Averments.  —  In  accordance  with  the  rules  elsewhere 
treated,'^"  it  may,*^^  or  may  not  be  necessary  to  negative  exceptions 


52.    See   infra,   this  note. 

[a]  Where  the  property  is  a  dog, 
assuming  that  he  is  a  "beast"  within 
the  meaning  of  the  statute,  it  must 
be  alleged  and  proved  that  the  dog 
was  of  value.  United  States  v.  Gideon, 
1  Minn.  292. 

[b]  A  charge  of  destroying  elec- 
tion tickets  must  allege  that  they 
were  valuable  papers,  where  the  stat- 
ute penalizes  the  destruction  of  goods, 
chattels  and  "valuable  papers."  State 
r.   Click,  115   Tenn.  283,  90  S.  W.   855. 

[c]  Collective  Valu*. — When  the  in- 
jury ia  to  several  things,  which  to- 
gether form  a  whole,  a  collective  value 
may  be  alleged.  Com.  v.  Falvey,  108 
Mass.  304  (number  of  hens);  Eeg.  v. 
Thoman,  IS  Cox  Crim.  Cas.  (Eng.) 
54. 

53.  State  v.  Pitzer,  62  Ind.  362; 
State  V.  Sparks,  60  Ind.  298. 

54.  See  12   Standard  Proc.   393. 

55.  Ala. — State  v.  Pierce,  7  Ala. 
728.  Ind. — (State  v.  Jackson,  7  Ind. 
270.  N.  J.— State  v.  Boyd,  87  N.  J. 
L.  560,  94  Atl.  807.  Pa.— Davis  v. 
Com,.,  30  Pa.  421.  Tenn. — State  v. 
Click,  115  Tenn.  283,  90  S.  W.  855. 
Haworth  v.  State,  Peck  89;  Stone  v. 
State,  3  Heisk.  457.  Eng.— R.  i>.  Pat- 
rick, 2  East  P.  C.  1059;  Eeg.  v.  Jones, 
1  Car.  &  K.  181,  47  E.  C.  L.  181. 

56.  Kan. — State  v.  Haney,  32  Kan. 
428,  4  Pac.  831.  Neb. — Ex  parte  Eads, 
17  Neb.  145,  22  N.  W.  352.  Nev.— State 
V.  Rising,  10  Nev.  97.  N.  O.— State  v. 
Deal,  92  N.  C.  802.  Tenn.— State  v. 
Click,  115  Tenn.  283,  90  S.  W.  855. 
Tex. — Adams  v.  State,  47  Tex.  Crim. 
35,  81  S.  W.  963;  Woodward  v.  State, 
33  Tex.  Crim.  554,  28  S.  W.  204;  State 


V.  Smith,  21  Tex.  748.  Wis. — Werner 
V.  State,  93  Wis.  266_,  67  N.  W.  417. 
Can. — Powell  v,  Williamson,  1  U.  C 
Q.  B.  154. 

57.  State  v.  Pierce,  7  Ala.   728. 

[a]  That  an  animal  was  an  "es- 
tray"  is  a  sufficient  allegation  that 
the  ownership  was  unknown.  State  V. 
Anderson,  34  Tex.  611. 

58.  State  v.  Brant,  14  Iowa  180; 
State  V.  Gurnee,  14  Kan.  111. 

[a]  Leased  Property. — (1)  The 
property  damaged  may  be  alleged  to  be 
that  of  the  lessor  or  lessee  (State  v. 
GilHgan,  23  R.  I.  400,  50  Atl.  844), 
and  (2)  occupation  as  a  dwelling  by 
another  person,  under  a  statute  against 
wantonly  defacing  or  injuring  a  dwell- 
ing, is  a  sufficient  statement  of  owner- 
ship. Gordon  v.  District  Ct.,  36  Nev. 
1,  131  Pac.  134,  44  L.  R.  A.  1078; 
State  V.  Mathes,  3  Lea  (Tenn.)  36. 
(3)  In  North  Carolina  if  a  lessee  is 
in  actual  possession  the  indictment 
must  allege  the  property  to  be  in  the 
lessee.  State  v.  Whitener,  92  N.  C. 
798;  State  v.  Mason,  35  N.  C.  341.  (4) 
But  in  Alabama  the  ownership  must 
be  laid  in  the  one  holding  the  legal 
title,  e.  g.,  the  mortgagor.  Walker  V. 
State,  89  Ala.  74,  8  So.  144. 

59.  Owens  v.  State,  52.  Ala.  400  (a3 
in  a  case  for  destroying  a  public  bridge, 
the  ownership  by  operation  of  law  be- 
ing necessarily  in  the  state);  State  V. 
Brocker,  32  Tex.  611  (as  in  case  of  a 
statute  designed  to  protect  animals 
from  ill  treatment) ;  Benson  v.  State, 
1  Tex.  App.  6. 

60.  See  12  Standard  Proc.  458. 

61.  State  V,  Stanley,  63  Mo.  App. 
654. 
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contained  in  the  statute."-  It  is  unnecessary  to  aver  that  the  act  was 
done  without  the  consent  of  the  owner  or  possessor  of  the  property 
injured,"-''  or  that  the  offense  is  not  covered  by  some  other  provision  of 
the  code/*  Nor  is  it  necessary  to  negative  an  exception  contained  in 
another  section  of  the  statute,'"'  or  any  condition  or  circumstance 
which,  without  being  an  essential  element  of  the  offense,  is  purely  a 
matter  of  detVnso.''" 

III.  TRIAL,  —  A.  Variance.  —  The  same  general  rules  as  to  vari- 
ance apply  to  a  prosecution  for  malicious  mischief  as  in  other  criminal 
prosecutions."  Failure  to  prove  or  variance  in  proof  of  a  material  al- 
legation is  fatal."^  The  particular  offense  named  in  the  indictment 
must  be  proved."^  Proof  of  possession  is  sufficient  to  support  an  al- 
legation of  ownership,^"  though  tiie  contrary  has  been  held.^^  It  has 
also  ])een  held  that  ownership  of  the  property  injured  must  be  proved 
as  charged." 


[a]  Under  a  statute  against  the  de- 
struction of  property  "by  one  who 
has  no  interest  therein,"  the  fact  that 
the  accused  has  no  interest  in  the 
property  is  an  essential  averment,  and 
■withoiit  it  the  indictment  is  fatally  de- 
fective. State  V.  Stanley,  63  Mo.  App. 
654;  State  v.  Crenshaw,  41  Mo.  App. 
24. 

62.  Brazelton  r.  State,  66  Ala.  96. 
[a]     Under  a  statute  for  "breaking 

fences"  and  failing  "to  immediately 
repair  such  break,"  it  is  unnecessary 
to  negative  the  saving  clause.  Brazle- 
ton  V.  State,  66  Ala.  96.  See  also 
Hewitt  r.  State,  121  Ind.  245,  23  N.  E. 
83. 

63.  Smith  v.  Dist.  of  Columbia,  12 
App.  Cas.  (D.  C.)  33;  Ritter  v.  State, 
33  Tex.  608. 

[a]  Necessity  of  negativing  consent 
when  a  substantial  part  of  the  offense, 
see  State  r.  Whittier,  21  Me.  341,  38 
Am.  Dec.  272;  Govitt  r.  State,  25  Tex. 
App.  419,  8  S.  W.  478. 

64.  Adams  v.  State,  47  Tex.  Crim. 
35,  81  S.  W.  963;  Todd  V.  State,  39  Tex. 
Crim.  232,  45  S.  W.  596. 

65.  State  v.  Batson,  31  Mo.  343. 

66.  See  generally  12  Standard  Proc. 
350. 

67.  R'^e  gonerally  the  title  "Vari- 
ance and  Failure  of  Proof." 

68.  State  r.  Deal,  92  N.  C.  802; 
Haworth  r.  State,  PecTt   (Tenn.)  89. 

[n]  That  the  accused  did  "wound 
and  kill"  is  not  suyiportod  by  proof 
that  the  animal  was  merely  wounded. 
Reid  V.  State,  8  Tex.  App.  430. 

[b]  Variance  as  to  Animal  Injured. 
It  is  fatal   to   charge   that   the   animal 
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injured  was  a  cow  and  to  prove  it  was 
an  ox.     State  r.  Hill,  79  N.  C.  656. 

[c]  Proof  of  Malice. — Where  it  is 
not  necessary  to  charge  malice  toward 
the  owner  it  is  not  a  variance  to  prove 
malice  toward  a  special  owner,  bailee, 
or  one  in  possession  of  the  property  in- 
jured or  destroyed,  ownership  having 
i^een  laid  in  the  owner,  not  the  one  in 
possession.  Stone  i\  State,  3  Heisk. 
(Tenn.)   457. 

69.  Brewer  v.  State,  28  Tex.  App. 
565,  13  S.  W.  1004;  McBay  v.  State,  18 
Tex.  App.  331;  Payne  f.  State,  17  Tex. 
App.  40. 

[a]  Proof  of  Another  Crime. — It  is 
not  a  variance  if  the  facts  which  prove 
malicious  mischief  might  have  also 
supported  a  charge  of  larceny.  State 
V.  Leavitt,  32   Me.  183. 

70.  Ala.— Perry  r.  State,  149  Ala. 
40,  43  So.  18.  CiaJ. — People  v.  Coyne, 
116  Cal.  295,  48  Pac.  218.  Ga.— Holder 
V.  State,  127  Ga.  51,  56  S.  E.  71;  Castle- 
berrv  i'.  State,  62  Ga.  442.  Ind. — Bead 
r.  State,  1  Ind.  511.  la.— State  r. 
Semotan,  85  Iowa  57,  51  N.  W.  1161. 
Me.— State  v.  Whittier,  21  Me.  341,  38 
Am.  Dec.  272.  Tenn,. — Malone  v.  State, 
11  Lea  701. 

71.  Shepherd  v.  State,  16  Ga.  App. 
248,  85  S.  E.  83. 

72.  Ga.— Grant  r.  State,  120  Ga.  199, 
47  S.  E.  524;  Shepherd  r.  State,  16  Ga 
App.  248,  85  S.  E.  83.  Ind.— Powell  v. 
State,  2  Ind.  550.  N.  C— State  v.  Hill, 
79  N.  C.  656. 

fal  Proof  of  ownership  of  a  dog, 
in  a  son,  is  a  fatal  variance  where 
ownership   is   averred    in    the    father. 
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B.  Questions  of  Law  and  Fact.  —  What  matters  are  questions  of 
law  for  the  court  and  what  are  questions  of  fact  for  the  jury,  depend 
upon  the  general  principles  and  rules  elsewhere  treated. '^^ 

C.  Instructions.  —  The  court's  charge  to  the  jury  in  a  trial  for 
malicious  mischief  is  governed  by  the  same  general  rules  as  in  other 
criminal  prosecutions. '^^  Thus  the  instructions  should  be  in  accord- 
ance with  the  issues/'  follow  the  statute/®  conform  to  the  charge  in 
the  indictment/^  and  be  addressed  to  the  jury  as  a  body,  not  as  in- 
dividuals.^^ Technical  terms  should  be  defined,^*  but  it  is  unnecessary 
to  charge  that  which  any  juror  of  ordinary  capacity  would  certainly 
know.®" 

D.  Verdict.^^  —  In  accordance  with  the  general  rule,  an  irregular- 
ity in  the  verdict  in  a  prosecution  for  malicious  mischief,  which  is  not 
prejudicial  to  the  accused,  ^^^ll  not  justify  a  reversal.^^  "When  malice 
toward  the  owner  or  possessor  is  essential,  a  verdict  of  "guilty,  but 
without  malice,"  is  the  same  as  "not  guilty."*^  When  a  special  ver- 
dict should  be  returned,  a  general  verdict  is  not  sufficient.^* 


State    V.    Trapp,    14   Rich.    L.    (S.    C) 
203. 

73.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

[a]  Where  malice  is  not  inferred 
from  the  doing  of  the  act  charged 
then  it  becomes  a  question  of  fact  for 
the  jury.  McClurg  v.  State,  2  Ga. 
App.  624,  58  S.  E.  1064. 

[b]  Unlawfulness.  —  A  destruction 
of  property  may  have  been  wilful,  but 
whether  it  was  unlawful  is  a  question 
which  should  be  decided  by  the  jury, 
upon  the  evidence  showing  the  cause 
or  motive.  People  v.  Kane,  131  N.  Y. 
Ill,  29  N.  E.  1015,  27  Am.  St.  Rep. 
574. 

74.  See  the  title  "Instructions." 

75.  Swinger  v.  State,  51  Tex.  Crim. 
397,  102  S.  W.  114.  See  generally  13 
Standard  Proc.  778. 

76.  Achterberg  v.  State,  8  Tex.  App. 
463. 

[a]  Illustration. — It  is  error  for 
the  court  to  use,  in  charging  the  jury, 
the  phrase  "any  animal"  when  the 
statute  uses  the  phrase  "any  domesti- 
cated animal."  Achterberg  v.  State, 
8   Tex.   App.   463. 

77.  Kinsman  v.  State,  77  Ind.  132; 
State  V.  Robinson,  20  N.  C.  129,  32  Am. 
Dec.   f561. 

fa]  Illustratlona — (1)  Under  an  in- 
dictment which  charges  defendant  with 
maliciously  or  mischievously  shooting 
and  Tcilling  a  dog,  it  is  erroneous  for 
the  court  to  instruct  the  jury  that  the 
evidence  must  show  beyond  a  reason- 
able doubt  that  the  defendant  malici- 


ously or  mischievously  hilled  or  injured 
it.  Kinsman  v.  State,  77  Ind.  132.  (2) 
When  malice  toward  the  owner  or  pos- 
sessor of  the  property  injured  is  an  es- 
sential ingredient  of  the  offense,  it  is 
error  for  the  court  to  instruct  the  jury 
that  they  should  return  a  verdict  of 
guilty  if  they  found  the  injury  com- 
mitted through  mere  sj^rt  and  wan- 
tonness. State  t.  Robinson,  20  N.  C 
129,  32  Am.  Dec.  661. 

78.  Smith  v.  State,  63  Ga.  168. 

79.  Browder  v.  State,  30  Tex.  App. 
614,  18  S.  W.  197.  See  generally,  13 
Standard  Proc.  818. 

fa]  When  certain  terms,  e.  g.,  "wil- 
fully" and  "wantonly,"  are  used  to 
characterize  an  offense,  their  legal  im- 
port should  be  explained  in  the  charge 
to  the  jury,  and  it  is  reversible  error 
to  refuse  a  request  that  they  be  de- 
fined. Browder  v.  State,  30  Tex.  App. 
614,  18  S.  W.  197. 

80.  Smith   v.   State,   63   Ga.   168. 

81.  See  generally  the  title  "Ver- 
dict." 

82.  State  v.  Whittier,  21  Me.  341, 
3S  Am.  Dec.  272;  Com.  v.  Cox,  7  Allen 
(Mass.)    577. 

83.  Miss. — Duncan  v.  State,  49  Miss. 
331.  N.  C— State  v.  Newby,  64  N.  C. 
23.  Tenn.— State  v.  Wilcox,  3  Yerg. 
278,  24  Am.  Dec.  569. 

[a]  To  the  same  effect  is  the  ver- 
dict of  "guilty,  but  ignorant  of  the 
effect  of  the  act."  Reg.  v.  Davies,  1 
Foster  &  F.  (Eng.)  69;  Reg.  v.  Rutter, 
1  Crim.  App.  (Can.)   174. 

84.  State  v.  Nichols,  12  Rich.  L.  (S. 
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IV.  REVIEW.*"^  —  In  a  prosocntion  for  malicious  miohicf  the  gen- 
eral rule  obtains  that  any  error  which  is  harmless,  or  which  is  favorable 
to  accused,  will  not  warrant  a  reversal.'* 


C.)  672,  accused  was  indicted  for  mark- 
ing hogs,  and  verdict  should  have  spe- 
cified  the  number   marked. 

85.     See  generally  2  Standard  Pboc. 
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457,    and    the    titles    "Review"-    and 
"Writ  of  Error." 

86.     Bennefiold  v.  State,  62  Ark.  265 
35  S.   W.   790. 
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CROSS-REFERENCES: 

False  Imprisonment;  Indictment  and  Information: 

Process 

Distinctions  between   an   action    for   false   imprisonment    and    an 
action  for  malicious  prosecution,  see  8  St^vno^uid  Proc.  917,  et  seq. 

Suit  by  wife  for,  see  11  Standard  Proc.  723. 

For  forms,  see  9  St^uvdard  Proc.  803,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.     DEFINITION  AND  DISTINCTIONS.  —  Malicious  prosecution 
as  a  substantive  wrong  is  defined  as  maiiciouslj^^  and  without  probable 


1.  U.  S.— Thompson  r.  Gatlin,  58 
Ted.  53-i,  7  C.  C.  A.  351;  Teal  r.  Fis- 
sel,  28  Fed.  351.  Cal.— Dowdell  r.  Car- 
py,  129  Cal.  168,  61  Pae.  948;  Robin- 
eon  V.  Kellum,  6  Cal.  399.  Conn.— Dau- 
chy  V.  Salisbury,  29  Conn.  124.  Haw. 
Kerr  v.  Hyman  Bros.,  6  Hawaii  300. 
Idaho. — Russell  r.  Chamberlain,  12 
Idaho  299,  85  Pac.  926.  111.— 'McBean 
V.  Ritchie,  18  111.  114;  Levinson  V. 
Thomas,  174  111.  App.  68;  Wattcra  v. 
De  La  Matter,  109  111.  App.  334;  Rob- 
ertson V.  City  of  Marion,  97  111.  App. 
832.  la. — Ritchey  v.  Davis,  11  Iowa 
124.  Ind. — McCuilough  v.  Rice,  59  Ind. 
580;  Taylor  v.  Baltimore,  etc.  Ry.  Co., 

18  Ind.  App.  692,  48  N.  E.  1044.  La. 
Lawler  v.  Levy,  33  La.  Ann.  220.  Md. 
Bishop  V.  Frantz,  125  Md.  183,  93  Atl. 
412;  Chapman  r.  Nash,  121  Md.  608, 
89  Atl.  117;  Turner  r.  Walker,  3  Gill 
&  J.  377,  22  Am.  Dec.  329.  Mass. 
Wills  r.  Noyes,  12  Pick.  324.  Mich. 
Hickey  v.  Shellonbarfjer,  180  Mich. 
548,  147  N.  W.  574.  Minn.— Lammcrs 
V.  Masnn,  123  Minn.  204,  143  N.  W. 
359;  Virtue  V.  Creamerv  Pkfr.,  etc.  Co.,, 
123  Minn.  17,  142  N.  W.  930,  L.  R.  A. 
1915B,  1179;  O'Neill  r.  .Johnson,  53 
Minn.  439,  55  N.  W.  601,  39  Am.  St. 
Rep.    615.         Mo. — Mooney    ?•.    Kennett, 

19  Mo.  551,  61  Am.  Doc.  .'376;  Ivy  v. 
Barnhartt,  10  Mo.  151;  McDonald  v. 
Goddard  Groc.  Co.,  184  Mo.  App.  432, 
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171  S.  W.  650;  Harris  v.  Quincy,  etc. 
R.  Co.,  172  Mo.  App.  261,  157  S.  W.  893; 
Kelley  r.  Osborn,  86  Mo.  App.  239; 
Eagleton  v.  Kabrich,  66  Mo.  App.  231. 
Nev. — Jaksich  r.  Guisti,  36  Nev.  104, 
134  Pac.  452.  N.  J. — Magowan  V. 
Rickev,  64  N.  J.  L.  402,  45  Atl.  804; 
Elkin'gton  r.  Deacon,  2  N.  J.  L.  100. 
N.  Y.— Smith  v.  Smith,  26  Hun  573; 
Brown  v.  Chadsey,  39  Barb.  253;  Cous- 
ins V.  Swords,  14  App.  Div.  338,  43  N. 
Y.  Supp.  907;  Linitzky  v.  Gorman,  146 
N.  Y.  Supp.  313.  N,  C— Pittsburgh, 
J.  E.  &  E.  R.  Co.  r.  Wakefield  Hdw. 
Co.,  138  N.  C.  174,  50  S.  E.  571.  Ohio. 
Whitan  v.  Hubbell,  Brown  &  Co.,  4 
Ohio  Dec.  (Reprint)  75;  Zigler  v.  Rus- 
sell, 2  Ohio  Dec.  (Reprint)  518,  3  W, 
L.  M.  424;  Anderson  r.  Buchanan, 
Wright  725.  Okla* — Flamm  r.  Wine- 
land,  41  Okla.  688,  139  Pac.  961; 
Sehrieber  r.  Clapp.  13  Okla.  215,  74 
Pac.  316.  Ore.— Mitchell  r.  Silver 
L.  Lodge,  29  Ore.  294,  45  Pac.  798. 
Pa. — Lipowicz   r.    .Tervis.    209    Pa.    315, 

58  Atl.    619.      Tex. — Hubbard   v.   Lord, 

59  Tex.  384;  Griffin  r.  Chubb,  7  Tex. 
603,  58  Am.  Dec.  85;  Mitehell  r.  Rob- 
inson (Tex.  Civ.  App.),  162  S.  W.  367. 
Vt.— Drew  r.  Potter,  39  Vt.  189.  Wash. 
Waring  r.  Hudspeth,  75  Wash.  534,  135 
Pac.  222.  Wyo. — Mcintosh  r.  Wales, 
21  Wvo.  397,  134  Pac.  274,  Ann.  0^8. 
1916C,  273. 
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cause,^  procuring,^  or  encouraging,*  or  inciting,'  the  institution  of  or 


2.  U.  S. — Thompson  v.  Gatlin,  58 
Fed.  534,  7  C.  C.  A.  351;  Wasserman 
V.  Louisville  &  N.  R.  Co.,  28  Fed.  802; 
Teal  I'.  Fissel,  28  Fed.  351.  Ala. — Mc- 
Leod  f.  McLeod,  73  Ala.  42.  Ark. 
Haglin  v.  Apple,  65  Ark.  274,  45  S.  W. 
989.  Cal.— Dowdell  v.  Carpy,  129  Cal. 
168,  61  Pac.  948;  King  v.  Montgomery, 
50  Cal.  115;  Robinson  v.  Kellum,  6  Cal. 
399.  Haw. — Kerr  v.  Hyman  Bros.,  6 
Hawaii  300.  Idaho. — Russell  r.  Cham- 
berlain, 12  Idaho  299,  85  Pac.  926. 
m.— McBean  v.  Ritchie,  18  111.  114; 
Levinson  r.  Thomas,  174  111.  App.  68; 
Watters  v.  De  La  Matter,  109  111.  App. 
334;  Robertson  v.  City  of  Marion,  97 
111.  App.  332.  Ind. — McCullough  v. 
Rice,  59  Ind.  580;  Scotten  v.  Long- 
fellow, 40  Ind.  23;  Taylor  v.  Baltimore 
&  O.  Ry.  Co.,  18  Ind. 'App.  692,  48  N. 
E.  1044.  la. — Ritchey  v.  Davis,  11 
Iowa  124;  Center  v.  Spring,  2  Iowa 
393.  Ky.— Keiner  v.  Collins,  161  Ky. 
696,  171  S.  W.  399;  Farmers'  &  Trad- 
ers' Tobacco  W.  Co.  v.  Gibbons,  107 
Kv.  611,  55  S.  W.  2;  Duncan  r.  Gris- 
wold,  92  Ky.  546,  18  S.  W.  354;  Cox 
V.  Taylor's  Admr.,  10  B.  Mon.  17; 
Chelf  i'.  Penn,  2  Mete.  463.  La.— Law- 
ler  V.  Lew,  33  La.  Ann.  220.  Md. 
Bishop  V.  Frantz,  125  Md.  183,  93  Atl. 
412;  Chapman  v.  Nash,  121  Md.  608, 
89  Atl.  117;  Lohrfink  v.  Still,  10  Md. 
530;  Turner  v.  Walker,  3  Gill  &  J.  377, 
22  Am.  Dec.  329.  Mass. — Dennehey 
V.  Woodsum,  100  Mass.  195;  Wills  v. 
Noves,  12  Pick.  324.  Mich. — Hiekey  v. 
Shellenbarger,  180  Mich.  548,  147  N. 
W.  574.  Minn. — Lammers  v.  Mason, 
123  Minn.  204,  143  N.  W.  359;  Virtue 
V.  Creamery  Pkg.  etc.  Co.,  123  Minn. 
17,  142  N.  W.  930,  L.  R.  A.  1915B, 
1179;  Hanowitz  r.  Great  Northern  R. 
Co.,  122  Minn.  241,  142  N.  W.  196.  Mo. 
Moody  V.  Deutsch,  85  Mo.  237;  Mc- 
Donald V.  Goddard  Groc.  Co.,  184  Mo. 
App.  432,  171  S.  W.  650;  Harris  v. 
Quincy,  etc.  R.  Co.,  172  Mo.  App.  261, 
157  S.  W.  893;  Kelley  v.  Osborn,  88 
Mo.  App.  239;  Eagleton  v.  Kabrich,  66 
Mo.  App.  231;  Witascheck  v.  Glass,  46 
Mo.  App.  209.  Neb. — Lansing  v.  Oliver, 
1  Neb.  (Unof.)  602,  95  N.  W.  782. 
Nev. — Jaksich  v.  Guisti,  36  Nev.  104, 
134  Pac.  452.  N.  H.— Davis  v.  Clough, 
8  N.  H.  157.  N.  J. — Magowan  v.  Rick- 
ey, 64  N.  J.  L.  402,  45  Atl.  804.  N.  T. 
Smith  V.  Smith,  26  Hun  573;  Brown  V. 
Chadsey,  39  Barb.  253;   Hull  v.  Vree- 


land,  18  Abb.  Pr.  182,  42  Barb,  543; 
Haupt  V.  Pohlmann,  16  Abb.  Pr.  301; 
Bregman  v.  Kress,  83  App.  Div.  1,  81 
N.  Y.  Supp.  1072;  Cousins  v.  Swords, 
14  App.  Div.  338,  43  N.  Y.  Supp.  907; 
Palmer  v.  Palmer,  8  App.  Div.  331,  40 
N.  Y.  Supp.  829,  75  N.  Y.  St.  215; 
Linitzky  v.  Gorman,  146  N.  Y.  Supp. 
313.  N.  0.— Pittsburgh,  J.  E.  &  E.  R. 
Co.  V.  Wakefield  Hdw.  Co.,  138  N,  C. 
174,  50  S.  E.  571;  Ely  v.  Davis,  111  N. 
C.  24,  15  S.  E.  878,  affirmed  in  Terry  v. 
Davis,  114  N.  C.  31,  18  S.  E.  943. 
Ohio. — Withan  t\  Hubbell,  Brown  A 
Co.,  4  Ohio  Dec.  (Reprint)  75,  1  Clev. 
L.  R.  1;  Zigler  v.  Russell,  2  Ohio  Dec. 
(Reprint)  518,  3  W.  L.  M.  424;  Ander- 
son V.  Buchanan,  Wright  725.  Okla. 
Flamm  v.  Wineland,  41  Okla.  688,  139 
Pac.  961;  Schrieber  r.  Clapp,  13  Okla, 
215,  74  Pac.  316.  Ore.— Mitchell  v. 
Silver  L.  Lodge,  29  Ore.  294,  45  Pac. 
798.  Pa. — Lipowicz  v.  Jervis,  209  Pa. 
315,  58  Atl.  619.  S.  O.— Hogg  v.  Pinck- 
ney,  16  S.  C.  387.  Tenn. — Turner  v. 
Turner,  85  Tenn.  387,  3  S.  W.  121. 
Tex.— Hubbard  v.  Lord,  59  Tex.  384; 
Griffin  v.  Chubb,  7  Tex.  603,  58  Am. 
Dec.  85;  Mitchell  v.  Robinson  (Tex. 
CiY.  App.),  162  S.  W.  367.  Vt.— Drew 
V.  Potter,  39  Vt.  189.  Wash.— Waring 
V.  Hudspeth,  75  Wash.  534,  135  Pac. 
222.  Wyo.— Mcintosh  v.  Wales,  21 
Wyo.  397,  134  Pac.  274,  Ann.  Cas. 
1916C,  273. 

3,  Southern  Express  Co.  v.  Couch, 
133  Ala.  285,  32  So.  167;  Mowry  v. 
Miller,  3  Leigh  (30  Va.)  561,  24  Am. 
Dee.  680.     See  infra,  III,  D,  1,  b,  (II). 

4,  Ala. — Southern  Express  Co.  V. 
Couch,  133  Ala.  285,  32  So.  167;  South- 
ern C.  &  F.  Co.  V.  Adams,  131  Ala.  147, 
32  So.  503.  Md.— Mertens  v.  Mueller, 
119  Md.  525,  87  Atl.  501.  Okla.— Flamm 
V.  Wineland,  41  Okla.  688,  139  Pac. 
961,  Pa,— Cotton  v.  Huidekoper,  3 
Pen.  &  W.  149.  Tenn. — Mauldin  v. 
Ball,  104  Tenn.  597,  58  S.  W.  248.  Va. 
Mowry  v.  Miller,  3  Leigh  (30  Va.)  561, 
24  Am.  Dec.  680.  Wash. — Nickelson  v. 
Lumb.  Co.,  39  Wash.  569,  81  Pac.  1059. 

5,  Ala, — Southern  Express  Co.  v. 
Couch,  133  Ala.  285,  32  So.  167.  la. 
Johnson  v.  Miller,  63  Iowa  529,  17  N. 
W.  34,  50  Am.  Rep.  758.  Md.— Stans- 
bury  V.  Fogle,  37  Md.  369.  Mass. 
Taiignev  v.  Sullivan,  163  Mass.  166,  39 
N.  E.   799. 

6,  McClarty  v.  Bickel,  155  Ky.  254, 
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thereafter  voluntarily  participating  in,"  the  prosecution  of  a  civil 
action®  or  a  criminal  proceeding,''  and  which  in  either  case  results  in 
injury  to  the  party  aggrieved/"  and  finally  ends  in  failure.^^     Where 


159  S.  W.  783,  50  L.  R.  A.  (N.  S.)  392. 

7.  Eussell  r.  Chamberlain,  12  Idaho 

299,  85   Pac.   926;    Mortens   v.   Mueller, 
119  Md.  525,  87   Atl.   501. 

8.  U.  S. — Stewart  v.  Sonneborn,  98 
TJ.  S,  187,  25  L.  cd.  116,  Colo.— Geijs- 
beek  v.  Martin,  27  Colo.  App.  316,  148 
Pac.  921.  Conn. — Whipple  r.  Fuller, 
11  Conn.  582,  29  Am.  Dec.  330.  Ga. 
Woodier  v.  Coker,  119  Ga.  226,  46  S. 
E.  89;  'slater  r.  Kimbro,  91  Ga.  217, 
18  S.  E.  296,  44  Am.  St.  Rep.  19;  Mitch- 
ell t>.  Southwestern  Ry.,  75  Ga.  398. 
Haw. — Kerr  v.  Hyman  Bros.,  6  Hawaii 

300.  111.— Payne  r.  Donegan,  9  HI. 
App.  566.  Ky. — Duncan  v.  Griswold, 
92  Kv.  546,  18  S.  W.  354;  Cox  r.  Tay- 
lor'sAdmr.,  10  B.  Mon.  17.  Md.— Su- 
preme Lodge  A.  P.  League  v.  Muver- 
zagt,  76  Md.  104,  24  Atl.  323.  Minn. 
O'Neill  r.  Johnson,  53  Minn.  439,  55 
N.  W.  601,  39  Am.  St.  Rep.  615.  Mo. 
Brown  v.  Cape  Girardeau,  90  Mo.  377, 
2  S.  W.  302,  59  Am.  Rep.  28;  Moody 
r.  Deutsch,  85  Mo.  237.  Mont.— Hayes 
V.  Union  Mere.  Co.,  27  Mont.  264,  70  | 
Pac.  975.  Neb. — Metcalf  v.  Bockoven, 
62  Neb.  877,  87  N.  W.  1055.  Ohio. 
Pope  V.  Pollock,  46  Ohio  St.  367,  21 
N.  E.  356,  15  Am.  St.  Rep.  608,  4  L. 
R.  A.  255.  Vt.— Closson  v.  Staples,  42 
Vt.  209,  1  Am.  Rep.  316.  Eng.— Aus- 
tin V.  Debnam,  3  Barn.  &  Cress.  139, 
10  E.  C.  L.  72,  107  Eng.  Reprint  686. 
But  see  Savil  v.  Roberts,  1  Salk.  13, 
1  Ld.  Ravm.  374,  91  Eng.  Reprint  14, 
1147,  holding  since  Stat.  52,  Hen.  Ill, 
1277,  giving  costs  in  civil  actions  an 
action  on  the  case  for  a  malicious  pros- 
ecution is  not  maintainable  unless  de- 
fendant maliciously  sued  plaintiff  with 
intent  to  imprison  him  or  do  him  spe- 
cial prejudice. 

[a]  Under  the  Georgia  code  there 
is  no  such  thing  as  a  malicious  prose- 
cution of  a  civil  suit,  the  cause  of  ac- 
tion being  for  a  malicious  use  of  pro- 
cess. Woodlev  r.  Coker,  119  Ga.  226, 
46   S.    E.   89.  ' 

As  to  malicious  use  and  abuse  of 
process,  see  the  title  "Process." 

(b]  Originally  confined  to  criminal 
cases  but  subsequently  exterided.  to 
civil  cases  also.  Dinsman  r.  Wilkes, 
12  How.   (IT.  S.)   390,  13  L.  ed.  1036. 

9.     Conn. — Whipple     v.     Fuller,     11 
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Conn.  582,  29  Am.  Dec.  330.  N,  Y. 
Burt  r.  Smith,  181  N.  Y.  1,  73  N.  E. 
495.  R.  I.— Fox  V.  Smith,  25  R.  I.  255, 
55  Atl.  698. 

10.  Ga. — Page  v.  Citizens'  Bkg.  Co., 
Ill  Ga.  73,  36  S.  E.  418,  78  Am.  St. 
Rep.  144,  51  L.  R.  A.  463.  Haw.— Kerr 
V.  Hyman  Bros.,  6  Hawaii  300.  Idaho. 
Russell  V.  Chamberlain,  12  Idaho  299, 
85  Pac.  926.  Ind.^McCullough  v.  Rice, 
59  lud.  580.  la.— Center  v.  Spring,  2 
Iowa  393.  Ky. — Farmers'  &  Traders' 
Tobacco  W.  Co.  v.  Gibbons,  107  Ky. 
611,  55  S.  W.  2.  La.— Lawler  r.  Levy, 
33  La.  Ann.  220.  N.  J.— Elkington  r. 
Deacon,  2  N.  J.  L.  160.  Ore.— Mitchell 
r.  Silver  L.  Lodge,  29  Ore.  294,  45 
Pac.  798.  Wyo. — Mcintosh  r.  Wales, 
21  Wvo.  397,  134  Pac.  274,  Ann.  Cas. 
1916C,  273. 

11.  Thompson  t.  Gatlin,  58  Fed.  534, 
7  C.  C.  A.  351. 

[a]  The  subsequent  reversal  of  the 
judgment  in  the  injured  party's  favor 
will  not  affect  his  right  of  action.  Cal. 
Hollidav  v.  Holliday,  123  Cal.  26,  55 
Pac.  703.  Conn. — Monroe  r.  Maples, 
1  Root  553.  Ga.— Waters  V.  Winn,  142 
Ga.  138,  82  S.  E.  537,  Ann.  Cas.  1915D, 
1248,  L.  R.  A.  1915A,  601;  Duckworth 
r.  Bovkin,  114  Ga.  969,  41  S.  E.  62; 
Marable  r.  Mayer,  78  Ga.  710,  3  S.  E. 
429.  Idaho. — Russell  v.  Chamberlain, 
12  Idaho  299,  85  Pac.  926.  IlL— Rob- 
ertson i\  Citv  of  Marion,  97  111.  App. 
332;  Hibbard,  Spencer,  Bartlott  &  Co. 
r.  Ryan,  46  Til.  App.  313.  Ind.— Mc- 
Cullough  V.  Rice,  59  Ind.  580;  Gorrell 
V.  Snow,  31  Ind.  215;  Steel  v.  Williams, 

18  Ind.  161.  Ky.— Chelf  v.  Penn,  2 
Mete.  463;  Spring  r.  Besore,  12  B.  Mon. 

551.     Md.— Chapman  r.  Nash,  121  Md. 

008,  89  Atl.  117;  Clements  r.  McCrack- 

en,    20    Atl,    184.      Mich. — Hickey    v. 

Shellenbarger,    ISO    Mich.    548,    147    N. 

W.    574.      Minn. — Virtue    r.    Creamery 

Pkg.  etc.  Co.,  123  Minn.  17,  142  N.  W. 

930,   L.   R.   A.    1915B,    1179;    Pixley  v. 

Reed,   26  Minn.   80,   1    N.  W.   800.    Mo. 

Mooney  r.  Kennett,  19  Mo.  551,  61   Am. 

Dec.  576;  Harris  r.  Quincv,  etc.  R.  Co., 

172  Mo.  App.  261,  157  S.'w.  893.  Neb. 

Lansing  v.  Oliver,  1  Neb.   (Unof.)   602, 

95    N.    W.    782.      N.    J.— Magowan    v. 

Rickev,  64  N.  .1.  L.  402,  45  Atl.  804; 

Hains  v.  Elwell,  3  N.  J.  L.  411.    N.  T. 
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the  malicious  action  was  a  civil  one  the  injured  party  must  have  suffered 
some  detrimicnt  other  than  what  is  usually  incident  to  every  civil 
action,^^  as  that  he  has  been  falsely  and  maliciously  arrested/^  or  haa 
been  required  to  give  bail,  and,  upon  his  failure  to  do  so,  has  been 
detained  in  custody,^*  or  that  his  property  was  attached,^^  or  that  he 
procured  the  issuance  and  execution  of  a  search  warrant  to  search  for 
stolen  goods,^^  or  that  he  was  cited  for  contempt, ^^  or  that  bankruptcy 


Burt  V.  Smith,  181  N.  Y.  1,  73  N.  E. 
495;  Thomason  v.  Demotte,  9  Abb.  Pt. 
242,  18  How.  Pr.  529;  Linitzky  v.  Gor- 
man, 146  N.  Y.  Supp.  313.  Okla. 
Flamm  v.  Wineland,  41  Okla.  688,  139 
Pae.  961;  Schrieber  v.  Clapp,  13  Okla. 
215,  74  Pae.  316.  R.  I.— Collins  v. 
Campbell,  18  E.  I.  738,  31  Atl.  832. 
S,  C.— Tisdale  v.  Kingman,  34  S.  C.  326, 

13  S.  E.  547.  Vt.— Drew  v.  Potter,  39 
Vt.  189.  Wis.— Luby  v.  Bennett,  111 
Wis.  613,  87  N.  W.  804,  87  Am.  St. 
Rep.  897,  56  L.  R.  A.  261.  Wyo.— Mc- 
intosh V.  Wales,  21  Wyo.  397,  134  Pae. 
274,  Ann.  Cas.  1916C,  273. 

[b]  This  wrong  has  been  variously 
defined  as:  (1)  "A  speeies  of  slander 
or  libel,  leading  to  peculiar  injury,  to- 
wit,  arrest  by  process  of  law."  Burns 
V.  Erben,  26  How.  Pr.  (N.  Y.)  273. 
(2)  "One  in  which  the  motive  in  suing 
out  the  process  is  a  wrongful  and  ma- 
licious one."  Pittsburgh,  J.  E.  &  E. 
R.  Co.  v.  Wakefield  Hdw.  Co.,  138  N.  C. 
174,  50  S.  E.  571.  (3)  "A  prosecution 
on  some  charge  of  crime  which  is  will- 
ful, wanton,  or  reckless,  or  against  the 
prosecutor's  sense  of  duty  and  right, 
or  for  ends  he  knows  or  is  bound  to 
know  are  wrong  and  against  the  dic- 
tates of  public  policy."    Fox  v.  Smith, 

25  R.  I.  255. 

[c]  As  a  Counterclaim. — For  the 
propriety  of  setting  up  such  a  cause  of 
action  as  a  counterclaim  see  Terry  v. 
Davis,  114  N.  C.  31,  18  S.  E.  943,  and 
generally  the  title  "Set-Off,  Counter- 
claim and  Recoupment." 

12!.  Ga. — Mitchell  v.  Southwestern 
R.  R.,  75  Ga.  398.  111.— Payne  v.  Done- 
gan,  9  111.  App.  566.  la.— Smith  v. 
Hintrager,  67  Iowa  109,  24  N.  W.  744. 
La. — Lougue  r.  Succession  of  Saloy, 
45  La.  Ann.  1386,  14  So.  255.  Md. 
Bartlett  v.  Christhilf,  69  Md.  219,  230, 

14  Atl.  518;  McNamee  v.  Minke,  49 
Md.  122.  N.  J.— Elkington  v.  Deacon, 
2  N.  J.  L.  160.     N.  Y.— Smith  v.  Smith, 

26  Hun  573;  Pangburn  v.  Bull,  1  Wend. 
345.    N.  C— Ely  v.  Davis,  111  N.  C.  24, 


15  S.  E.  878.  Ohio.— Cincinnati  Daily 
Tribune  Co.  v.  Bruck,  61  Ohio  St.  489, 
56  N.  E.  198,  76  Am.  St.  Rep.  433; 
Pope  V.  Pollock,  46  Ohio  St.  367,  21  N. 
E.  356,  15  Am.  St.  Rep.  608,  4  L.  R..  A. 
255;  Newark  Coal  Co.  v.  Apson,  40 
Ohio  St.  17;  Sax  v.  Laws,  1  W.  L.  Bull, 
78_,  7  Ohio  Dec.  (Reprint)  41.  Ore. 
Mitchell  V.  Silver  L.  Lodge,  29  Ore. 
294,  45  Pae.  798.  Pa.— Muldoon  v. 
Rickey,  103  Pa.  110,  49  Am.  Rep.  117. 

13.  Ga. — Woodlev  v.  Coker,  119  Ga. 
226,  46  S.  E.  89;  Mitchell  v.  South- 
western R.  R.,  75  Ga.  398.  Md.— Su- 
preme Lodge  A.  P.  League  v.  Muver- 
zagt,  76  Md.  104,  24  Atl.  323;  Bartlett 
V.  Christhilf,  69  Md.  219,  228,  14  Atl. 
518;  McNamee  v.  Minke,  49  Md.  122, 
134.  N.  Y.— Burt  v.  Smith,  181  N.  Y. 
1,  73  N.  E.  495.  N.  C— Ely  v.  Davis, 
111  N.  C.  24,  15  S.  E.  878.  Ohio.— New- 
ark Coal  Co.  V.  Upson,  40  Ohio  St.  17. 
Ore. — Mitchell  v.  Silver  L.  Lodge,  29 
Ore.  294,  45  Pae.  798. 

14l  Ga. — Mitchell  -w.  Southwestern 
R.  R.,  75  Ga.  398.  Md.— McNam'ee  v. 
Minke,  49  Md.  122.  Mass.— Savage 
V.  Brewer,  16  Pick.  453,  28  Am.  Dec. 
255. 

15.  Ga.— Woodley  v.  Coker,  119  Ga. 
226,  46  S.  E.  89;  Mitchell  v.  South- 
western R.  R.,  75  Ga.  398.  Md.— Su- 
preme Lodge  A.  P.  League  t\  Muver- 
zagt,  76  Md.  104,  24  Atl.  323;  Bart- 
lett V.  Christhilf,  69  Md.  219,  228,  14 
Atl.  518;  McNamee  v.  Minke,  49  Md. 
122.  Mass. — Savage  v.  Brewer,  16 
Pick.  453,  28  Am.  Dec.  255.  N.  J. 
Boon  V.  Maul,  3  N.  J.  L.  428.  N.  Y. 
Burt  V.  Smith,  181  N.  Y.  1,  73  N.  E, 
495.  Ohio.— Newark  Coal  Co.  v.  Up- 
son, 40  Ohio  St.  17.  Ore.— Mitchell  v. 
Silver  L.  Lodge,  29  Ore.  294,  45  Pae. 
798.  Va.— ^laflin  &  Co.  v.  Steenbock 
&  Co.,  18  Gratt.  (59  Va.)  842;  Spengler 
V.   Davy,   15   Gratt.    (56   Va.)    381. 

16.  Spangler  v.  Booze,  103  Va.  276, 
49  S.  E.  42. 

17.  Tavenner  v.  Morehead,  41  W. 
Va.  116,  23  S.  E.  673. 
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proceedings  were  maliciously  instituted  against  him/^  or  that  proceed- 
ings were  t;ik(m  to  dodaro  liiin  insane.^** 

II.  CRIMINAL  PROSECUTIONS.  —  A.  In  General.  —  A  mali- 
cious prosecution  is  not  a  criminal  offense  at  common  la\v,-°  though  by 
statute  in  some  states  to  maliciously  accuse  one  of  a  crime  is  a  crime 
itself." 

B.  The  Indictment  or  Information.  —  An  information  following 
the  language  of  the  statute  creating  the  offense  is  generally  sufficient.^* 
If  the  statute  is  silent  as  to  the  termination  of  the  prosecution,  it  need 
not  allege  that  the  original  malicious  prosecution  has  terminated. ^^ 

III.  CIVIL  REMEDIES.  —  A.  Form  of  Action.  —  Trespass  on 
the  case  is  the  proper  form  of  remedy  for  malicious  prosecution,-*  and 
not  trespass  vi  et  armis.^^ 

B.  Jurisdiction  and  Venue.  —  The  cause  of  action  for  malicious 
prosecution  is  transitory  and  may  be  brought  wherever  the  defendant 


18.  Brown  v.  Cape  Girardeau,  90 
Mo.  .377,  382,  2  S.  W.  .302,  .59  Am.  Eep. 
28:  McDonald  v.  Goddard  Groc.  Co., 
184  Mo.  App.  432,  171  S.  W.  650;  As- 
sets Collecting  Co.  r.  Mvers,  167  App. 
Div.  133,   152  N.   Y.  Supp.   930. 

19.  Brown  i'.  Cape  Girardeau,  90 
Mo.  377,  382,  2  S.  W.  302,  59  Am.  Rep. 
28;  Manz  v.  Klippel,  158  Wis.  557,  149 
N.  W.  375. 

20.  Baldwin  v.  Hamilton,  3  Wis. 
747. 

21.  Dempsey  v.  State,  27  Tex.  App. 
269,  11  S.  W.  372,  11  Am.  St.  Rep.  193; 
State  V.  Smith,  85  Wash.  352,  148  Pac. 
25. 

22.  Dempsey  v.  State,  27  Tex.  App. 
269,  11  S.  W.  372,  11  Am.  St.  Rep.  193. 
See  12  Standard  Proc.  447. 

23.  Dempsey  v.  State,  27  Tex.  App. 
269,  11  S.  W.  372,  11  Am.  St.  Rep.  193. 

24.  AJa. — Sheppard  r.  Furniss,  19 
Ala.  760;  Randall  v.  Henry,  5  Stew.  & 
P.  367.  Ark.— Bach  v.  Cook,  21  Ark. 
571.  Conn. — Cannon  v.  Sipples,  39 
Conn.  .50.";  Luddington  v.  Peclc,  2  Conn. 
700.  Ga.— Riley  r.  .Johnston,  13  Ga. 
260.  111.— Bassett  r.  Bratton,  86  111. 
152;  Gilmore  V.  Mastin,  115  111.  App. 
46;  Robertson  r.  City  of  Marion,  97 
111.  App.  332;  Davis 'r.  Baker,  88  Dl. 
App.  251.  Ky. — Hays  r.  Younpflove,  7 
B.  Mon.  545;  Lovier  r.  Gilpin,  6  Dana 
321.  Md.— Lowin  r.  Uzubor,  65  Md. 
341,  4  Atl.  2«5;  Warfiold  r.  Waltor,  11 
Gill  &  .T.  80;  Tumor  r.  Walker,  3  Gill 
&  .7.  377,  22  Am.  Doc.  329.  Mass. 
Savape  r.  Brewer,  16  Pick.  453,  28  Am. 
Dec.  255.  Me. — Plummer  f>.  Dennett, 
6  Greenl.  421,  20  Am.  Dec.  316.  Mich. 

Vol.  XIX 


Hamilton  v.  Smith,  39  Mich.  222.  Mo. 
State  V.  Thomas,  19  Mo.  613,  61  Am. 
Dec.  580.  N.  Y.— Brown  v.  Chadsey,  39 
Barb.  253.  N,  C— Elv  r.  Davis,  111 
N.  C.  24,  27,  15  S.  E.  878;  Zachary  r. 
Holden,  47  N.  C.  453.  Ohio.— Tonilin- 
Hon  V.  Warner,  9  Ohio  103;  Anderson 
V.  Buchanan,  Wright,  725;  Johnson  i'. 
<Jorrington,  7  Ohio  Dec.  (Reprint)  572, 
3  W.  L.  B.  1139.  Pa.— Bovd  r.  Snvder, 
207  Pa.  330,  56  Atl.  924*;  Stewart  r. 
Thompson,  51  Pa.  158;  Kramer  v.  Lott, 
50  Pa.  49.5,  88  Am.  Dee.  556.  B.  I. 
Lauzon  v.  Charroux,  18  R.  I.  467,  28 
Atl.  975;  Davis  r.  Burgess,  18  R.  I. 
85,  25  Atl.  848.  S.  C— Hamilton  v. 
Feemster,  4  Rich.  L.  573;  McHugh  v. 
Pundt,  1  Bailey  441.  Tex.— Hubbard 
r.  Lord,  59  Tex.  384.  Va.— Shaver  v. 
White,  6  Munf.  (20  Va.)  110,  8  Am. 
Dec.  730.  Eng. — Elsee  r.  Smith.  2 
Chitt.  Rep.  304,  18  E.  C.  L.  648.  Can. 
Orwit?  r.  McKay,  31    N.   S.   243. 

See  the  titles  "Case  (The  Action  of 
Trespass  on   the);"   ami    "Trespass." 

f.i]  The  original  remedy  for  false, 
malicious,  rexatious  civil  prosecutions, 
was  an  •iinorcoment  for  the  false 
clamor.  This  in  time  became  merely 
nominal;  then  costs  were  given  by 
statute,  and,  for  a  time,  costs  were 
thought  .sufficient;  but  for  nearly  two 
hundred  >ears  the  remedy  of  trespass 
on  the  case  has  been  recognized  by 
great  authority.  Brush  r.  Burt,  3  N. 
.1.  L.  533,  535." 

25.  Ivy  r.  Barnhartt,  10  Mo.  151; 
Shaver  r.  White,  6  Munf.  (20  Va.)  110, 
8  Am.  Dec.  730.  See  also  cases  in  pre- 
ceding note. 
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may  be  f onnd,^^  except  where  the  venue  is  regulated  by  statute."  The 
statutes  may  not  give  jurisdiction  of  such  actions  to  justices  of  the 

peace.^^ 

C.  Parties. —  1.  Plaintiff.  —  No  person  may  maintain  an  action 
for  malicious  prosecution  of  either  a  civil  or  criminal  proceeding  to 
which  he  was  not  a  party.'^''  Thus,  where  damages  are  sought  for  the 
malicious  abuse  of  civil  process  this  remedy  is  available  only  to  the 
person  against  whom  such  process  was  actually  sued  out.^°  Not  even 
an  intervener  may  institute  such  action.^^ 

2.  Defendant.  —  An  action  for  malicious  prosecution  may  be  main- 
tained against  any  one  who  has,  voluntarily,  either  incited^^  or  en- 
couraged the  prosecution  complained  of,^^  as  well  as  against  the  actual 


26.  Hull  V.  Vreeland,  18  Abb.  Pr. 
182,  42  Barb.  543;  Hall  v.  Coe,  4  Cow. 
(N.  Y.)  15;  Vinal  v.  Core,  18  W.  Va.  1. 

27.  Vinal  v.  Core,  18  W.  Va.  1. 
See  generally  the  title  "Venue." 

[a]  Where  Cause  of  Action  Arose. 
Under  a  statute  providing  that  the 
action  for  malicious  prosecution  shall 
be  brought  in  the  county  in  which  the 
cause  of  action  arose,  and  the  plaintiff 
was  arrested  in  one  county  while  the 
action  in  which  such  arrest  was  ordered 
was  instituted  in  another,  the  remedy 
may  be  pursued  in  either  county,  since 
the  cause  of  action  arose  partly  in  one 
and  partly  in  the  other.  Vennum  v. 
Huston,  38  Neb.  293,  300,  56  N.  W. 
970. 

[b]  Where  the  Offense  Was  Com- 
mitted.— Under  statutes  which  make 
malicious  prosecution  a  criminal  of- 
fense and  which  provide  that  where 
the  foundation  of  a  civil  action  is 
some  criminal  offense,  the  action  may 
be  instituted  in  the  county  where  the 
offense  was  committed,  an  action  for 
malicious  prosecution  should  be  begun 
in  the  county  where  the  malicious  pros- 
ecution was  commenced;  and  where  it 
was  commenced  by  making  an  aflfldavit 
upon  which  a  warrant  issues,  the  coun- 
ty in  which  this  action  was  taken 
rather  than  that  in  which  the  arrest 
was  made,  is  the  proper  venue.  Hub- 
bard V.  Lord,  59  Tex.  384. 

[c]  Action  Against  Corporation. 
Under  the  Kentucky  statute  such  an 
action  may  be  maintained  against  a 
corporation  either  where  the  tort  was 
committed  or  where  the  office  or  place 
of  business  of  the  corporation  is  situ- 
ated or  where  its  chief  officer  or  agent 
resides.  Winn  v.  Garter  D.  G.  Co.,  102 
Ky.  370,  43  Si  W.  436. 


28.  Baldwin    v.    Hamilton,    3    Wis. 

747. 

As  to  jurisdiction  of  justices  gener- 
ally, see  the  title  "Justices  of  the 
Peace." 

29.  Duncan  v.  Griswold,  92  Ky.  546, 
550,  18  S.  W.  354. 

[a]  Assignment  for  Creditors. — (1) 
The  right  to  sue  for  malicious  prose- 
cution does  not  pass  with  a  general 
assignment  for  the  benefit  of  credi- 
tors (Francis  v.  Burnett,  84  Ky.  23); 
nor  (2)  by  an  assignment  in  bank- 
ruptcy. Noonan  v.  Orton,  34  Wis.  259, 
17  Am.  Kep.  441. 

30.  Farmers'  &  Traders'  Tobacco 
W.  Co.  V.  Gibbons,  107  Ky.  611,  55 
S.  W.  2. 

31.  Breathwit  V.  Eogers,  63  Ark. 
500,  39  S.  W.  553. 

32.  Ala. — Southern  Express  Co.  v. 
Couch,  133  Ala.  285,  32  So.  167.  la. 
Johnson  v.  Miller,  63  Iowa  529,  17  N, 
W.  34,  50  Am.  Eep.  758.  Md.— Stans- 
bury  V.  Fogle,  37  Md.  369.  Masa 
Tangney  v.  Sullivan,  163  Mass.  166,  39 
N.  E.  799. 

[a]  Mere  passive  knowledge  and 
consent  is  not  sufficient,  voluntary  aid. 
or  assistance  is  required.  Stansbury 
V.  Fogle,  37  Md.  369,  383. 

33.  Ala. — Southern  Express  Co.  v. 
Couch,  133  Ala.  285,  32  So.  167;  South- 
ern C.  &  F.  Co.  V.  Adams,  131  Ala.  147, 
32  So.  503.  la. — See  Johnson  t\  Miller, 
63  Iowa  529,  17  N.  W.  34,  50  Am.  Eep. 
758,  ante-Tiorse-thief  association.  Md. 
Mertens  v.  Mueller,  119  Md.  525,  87 
Atl.  501.  Pa. — Cotton  v.  Huidekoper, 
2  Pen.  &  W.  149.  Tenn. — Mauldin  v. 
Ball,  104  Tenn.  597,  58  S.  W.  248.  Va. 
Mowry  v.  Miller,  3  Leigh  (30  Va.)  561, 
24  Am.  Dec.  680.  Wash. — Nickelson 
V.  Cameron  Lumb.  Co.,  39  W&sh.  569, 
81  Pac.  1059. 
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or  iinniodiatc  perpotrntors.''*  Tt  is  nnt  necessary  that  the  defendant 
should  have  participated  in  all  stages  of  the  proceedings,  but  it  is  suffi- 
cient to  render  him  lialile,  tliat  he  instituted  the  prosecution  com- 
plained of,  without  further  participation  on  his  part.^'^  This  rule  applies 
alike  to  natural  persons  and  corporations,^^  as  well  as  to  partnerships'^ 
and  associations.-'^  It  is  not  necessary  that  the  defendant  should  have 
participated  in  the  institution  of  the  original  proceeding  in  order  that 
he  may  properly  be  made  a  defendant  in  the  subsequent  action  for 
malicious  prosecution.^^  A  personal  representative  who  has  instituted 
a  malicious  prosecution  must  be  sued  in  his  individual  capacity  and 
not  as  personal  representative.*'' 
3.    Joinder  of  Parties.  —  a.     Plaintiff.  —  As  a  general  rule,  two 


[a]  Attorney  actuated  by  malicious 
motives  is  liable  thouj,^h  bringing  ac- 
tion for  client.  Anderson  v.  Canaday, 
If  Okla.  171,  131  Pac.  697,  Ann.  .Cas. 
19156,   714,  L.   R.   A.   1915A,   1186. 

34.  Southern  Express  Co.  V.  Couch, 
133   Ala.   2S5,   32, So.   167. 

[a]  Members  of  Grand  Jury  Not 
Liable. — Ga. — Thornton  /•.  Marshall,  92 
Ga.  548,  17  S.  E.  926.  111.— Sidener  v. 
Russell,  34  111.  App.  446.  Mc— Engelke 
t'.  Chouteau,  OS  Mo.  629.  12  S.  W.  358. 

[b]  Prosecuting  Attorney  Not  Li- 
able.— TJ.  S. — Stewart  v.  Sonneborn,  98 
U.  S.  187,  25  L.  ed.  116.  Ind.— Griffith 
V.  Slinkard,  146  Ind.  117,  44  N.  E. 
1001.  Kan. — Smith  v.  Parman,  165 
Pac.  663. 

36.     Walser  r.  Thies,  56  Mo.  89. 

86.  Ala.— Southern  C.  &  F.  Co.  v. 
Adams,  131  Ala.  147,  32  So.  503;  Jor- 
dan r.  Alabama  G.  S.  R.  Co.,  74  Ala. 
85,  49  Am.  Rep.  800.  Ind.— Feighner 
V.  Delaney,  21  Ind.  App.  36,  51  N.  E. 
379;  Indiana  Bicycle  Co.  v.  Willis,  18 
Ind.  App.  525,  48  N.  E.  646.  Ky. 
Louisville  &  N.  R.  Co.  r.  Owens,  164 
Kv.  557,  175  S.  W.  1039.  N.  C— Hus- 
sey  V.  Norfolk,  S.  R.  Co.,  98  N.  C.  34, 
3  S.  E.  923,  2  Am.  St.  Rep.  312,  con- 
taining Jin  extended  discussion  of  the 
liability  of  corporations  by  reason  of 
the  acts  of  their  agents.  Wash. 
Nickelson  r.  Cameron  Lumb.  Co.,  39 
Wash.  569,  81    Pnc.   1059. 

[a]  Municipal  Corporation. — A  city, 
in  perfdrmance  of  its  jmljco  regula- 
tions, cannot  commit  a  wrong  through 
its  officers  in  such  a  way  as  to  render 
it  liable,  therefore  it  is  not  liable  in 
an  action  for  tlio  mnlicious  prosecution 
of  the  plaintiff  by  its  agents.  Robert- 
60n  r.  City  of  Marion,  97  111.  App.  332. 

fb]  No  formal  act  of  a  corporation 
Is  necessary  to   authorize  an  agent   to 
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act  for  it  in  such  a  matter  as  institut- 
ing the  prosecution  complained  of. 
Southern  C.  &  F.  Co.  v.  Adams^  131 
Ala.  147,  32  So.  503;  Feighner  v.  De- 
laney,  21    Ind.   App.   36,  51    N.   E.   379. 

[c]  If  the  corporation,  through  any 
ol  its  managing  officers,  in  any  way 
aided  or  abetted  in  suing  out  the  war- 
rant, the  corporation  is  liable  in  an 
action  for  malicious  prosecution.  South- 
ern C.  &  F.  Co.  v.  Adams,  131  Ala.  147, 
32  So.  503. 

37.  Page  r.  Citizens'  Banking  Co., 
Ill  Ga.  73,  36  S.  E.  418,  78  Am.  St. 
Rep.  144,  51  L.  R.  A.  463. 

fa]  The  gravamen  of  the  offense 
being  malice  which  is  a  purely  per- 
sonal element,  one  member  of  the 
partnership  could  not  be  held  liable 
for  the  acts  of  his  partners  unless  au- 
thorized or  ratified.  Mertons  v.  Muel- 
ler, 119  Md.  525,  87  Atl.  501.  But  see 
Rosenkrans  r.  Barker.  115  111.  331,  339, 
3  N.  E.  93,  56  Am.   Rep.   169. 

3S.  Fulton  r.  Tngalls.  170  App.  Div. 
904,  155  N.  Y.  Supp.   7S8. 

fa)  A  voluntary  association  for  th» 
prevention  of  cruelty  to  children  un- 
der no  visitorial  control  of  the  state 
is  not  a  governmental  agency  so  as 
not  to  be  liable  for  a  malicious  prose- 
cution. Fulton  r.  Ingalls,  170  App. 
Div.  904,  155  N.  Y.  Supp.  788. 

39.  Russell  r.  Chamberlain,  12 
Idaho  299,  S5  Pac.  926;  Mertens  V. 
Mueller.  119  Md.  525,  87   Atl.  501. 

[a]  If  he  afterward  joined  In  the 
prosecution  of  t]u>  malifious  prdcoed- 
ing,  he  may  be  made  a  defendant.  Rug- 
sell  r.  Chamberlain,  12  Idaho  299,  89 
Pac.  926;  Mertens  v.  Mueller,  119  Md. 
525,  87  Atl.  501. 

40.  Wenffert  t'.  Beashore,  1  Pen.  & 
W.   (Pa.)   232. 
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or  more  persons  cannot  sue  jointly  for  the  malicious  prosecution  of  all, 
but  each  person  injured  must  sue  separately  for  the  injury  which  he 
has  sustained,*^  the  right  of  action  in  such  a  case  being,  of  necessity 
several,  and  not  joint.*^  But  where  the  interest  injured  is  joint,*^  or 
they  suffer  joint  damage,**  they  may  properly  join  in  an  action  to  re- 
cover appropriate  damages. 

b.  Defendant  —  The  cause -of  action  being  several  as  well  as  joint,*' 
an  action  will  lie  against  all*°  or  any  number  less  than  all  of  the  tort- 
feasors,*^ at  the  plaintiff's  option.  But  counts  against  two  or  more 
cannot  be  joined  in  the  same  declaration  ^dth  counts  aga.inst  each  per- 
son severally.** 

D.  Pleading.  —  1.  Declaration  or  Complaint.*^  —  a.  Generally. 
The  codes  of  some  states  have  provided  a  form  of  complaint  for  ma- 
licious prosecution,^"  and  if  followed  it  is  sufficient,^^  though  a  com- 
plaint containing  all  the  elements  of  the  action  is  sufficient  without 
following  the  exact  verbiage  of  the  code  form.**^  In  the  absence  of  such 
statutes,  the  plaintiff  must,  by  a  plain  and  clear  statement^^  set  out  the 


41.  Ala. — McLeod  v.  McLeod,  73 
Ala.  42.  Conn. — Ainsworth  v.  Allen, 
Kirby  145.  Ind. — Swales  v.  Grubbs,  6 
Ind.  App.  477,  33  N.  E.  1124.  la. 
Rhoads  v.  Booth,  14  Iowa  575. 

42.  McLeod  v.  McLeod,  73  Ala.  42; 
Swales  V.  Grubbs,  6  Ind.  App.  477,  33 
N.  E.  1124. 

43.  Cochrane  v.  Quaekenbush,  29 
Minn.  376,  13  N.  W.  154,  as  in  case  of 
partners  whose  credit,  business  or  as- 
sets have  been  injured  by  malicious 
attachment.  See  generally  the  title 
"Parties." 

44.  Swales  v.  Grubbs,  6  Ind.  App. 
477,  33  N.  E.  1124.  See  generally  the 
title   "Parties." 

45.  Pirie  r.  Tvedt,  115  U.  S.  41,  5 
Sup.  Ct.  1034,  1161,  29  L.  ed.  331; 
Vinal  V.  Core,  18  Va.  1. 

46.  U.  S.— Pirie  v.  Tvedt,  115  U. 
S.  41,  5  Sup.  Ct.  1034,  1161,  29  L.  ed. 
331.  CaJ.— Dreux  v.  Domec,  18  Cal.  83. 
Pa. — Cotton  V.  Huidekoper,  2  Pen.  & 
W.  149.  Va.— McMullin  v.  Church,  82 
Va.  501;  Vinal  v.  Core,  18  W.  Va.  1. 
Wash. — Jones  v.  Jenkins,  3  Wash.  17, 
27  Pae.  1022.  W.  Va.— Vinal  v.  Core, 
18  W.  'Va.   1. 

See  generally  the  title  "Parties." 

[a]  Filing  Separate  Answers. — De- 
fendants cannot  make  the  action  sev- 
eral by  filing  several  answers  where 
plaintiff  has  elected  to  make  the  ac- 
tion joint.  Pirie  v.  Tvedt,  115  U.  S. 
41,  5  Sup.  Ct.  1034,  1161,  29  L.  ed. 
331. 

[b]  A  partnership,  the  individual 
members  thereof,  and  a  person  not  a 


member  may  be  joined  as  defendants 
in  an  action  for  a  malicious  prosecu- 
tion, if  it  was  instituted  as  the  result 
of  a  confederation  and  conspiracy 
among  them  to  begin  and  carry  it  on. 
Page  V.  Citizens'  Banking  Co.,  Ill  Ga. 
73,  36  S.  E.  418,  78  Am.  St.  Rep.  144, 
51  L.  R.  A.  463. 

[c]  A  corporation  and  the  agent 
or  servant  by  whose  act  the  injury  was 
done,  may  be  joined.  See  Hussey  v. 
Norfolk  S.  R.  Co.,  98  N.  C.  34,  43,  3 
S.   E.   92?,,  2  Am.  St.   Rep.  312. 

47.  Smith  v.  Graves,  59  Ind.  App. 
55,  108  N.  E.  168;  McMullin  v.  Church, 
82  Va.  501.  See  generally  the  title 
"Parties." 

48.  McMullin  v.  Church,  82  Va.  501. 
See  14  Stand  iVRD  Proc.  650,  652,  674. 

49.  Forms,  see  9  Standard  Proc. 
803,  and  the  following  cases  for  ap- 
proved forms  in  actions  based  on  pros- 
ecution for  stealing  calves  (Mcintosh 
r.  Wales,  21  Wyo.  397,  405,  134  Pac. 
274,  Ann.  Cas.  i916C,  273),  or  for  ob- 
taining money  by  false  pretenses.  Gil- 
more  V.   Mastin,   115   HI.   App.   46. 

50.  Strain  v.  Irwin,  195  Ala.  414, 
70  So.  734:  Watson  v.  Cain,  171  Ala. 
151,  54  So.  610. 

51.  Strain  v.  Irwin,  195  Ala.  414, 
70  So.  734;  Watson  v.  Cain,  171  ATa. 
151,   54   So.    610. 

52.  Watson  v.  Cain,  171  Ala.  151, 
54  So.  610;  Southern  C.  &  F.  Co.  V. 
Adams,  131   Ala.  147,  32  So.  503. 

53.  Antcliff  v.  June,  81  Mich.  477, 
45  N.  W.  1019,  21  Am.  St.  Rep.  533, 
10  L.  E.  A.  621. 
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facts  which  constitute  his  cause  of  action,'**     Facts  which  are  merely 
evidential  should  not  be  alleged.^'     The  same    is    true    where    they 


54v  Turpin  v.  Rejnv,  3  Blackf. 
(Ind.)  210;  Pangbura  r.'Bull,  1  Wend. 
(N.  Y.)  345,  and  cases  following  in 
this  note. 

fa]     Complaints    or    petitions    have 
been   held   sufficient    in    the    following 
cases:      Ariz. — Siillivan    v.    Garland,    5 
Ariz.  ISS,  50  Pac.  31.     Ark.— Mclllroy  t 
t'.  Adams,  32  Ark.  315.     Cal.— Clark  V.  \ 
Nordholt,    121     Cal.    26,    53    Pac.    400; 
Runk  r.  San  Diego  Flume  Co.,  Ill  Cal. 
xvi,    43    Pac.    518.     Conn.— Sterling  v. 
Adams,   3   Day   411.     Ga. — Woodley  v. 
Coker,  119  Ga.  226,  46  S.  E.  89;   Mel- 
Bon   r.   Thornton,   113   Ga.  99,  38   S.   E. 
342;  Page  r.  Citizens'  Banking  Co.,  Ill 
Ga.  73,  36  S.  E.  418,  78  Am.  St.  Rep. 
144,  51  L.  R.  A.  463;  Horn  r.  Sims,  92 
Ga.  421,  17  S.  E.  670;  Slater  r.  Kimbro, 
91    Ga.   217,   18   S.   E.    296,   44   Am.   St. 
Rep.  19;  Mimba  r.  Battle,  13  Ga.  App. 
737,  79   S.   E.   922.     Idaho.— Russell  v. 
Chamberlain,    12    Idaho    299,    85    Pac. 
926.      HI.— Payne    v.    Donegan,    9    111. 
App.    566.      Ind.— Cottrell    v.    Cottrell, 
126  Ind.  181,  25  N.  E.  905;  Sehoonover 
r.    Reed,    66    Ind.    598;     McCarthy    v. 
Kitchen,  59  Ind.  500;   Thomas  r.  Hun- 
ter, 44  Ind.   477;   Ruston   r.  Biddle,  43 
Ind.  515;  Smith  r.  Graves,  59  Ind.  App. 
55,  108  N.  E.  168;  Feighner  r.  Delanev, 
21    Ind.   App.   36,   51    N.    E.   379.     Ky. 
Hays      r.      Younglove,      7      B.      Mon. 
545.     Iia. — Banken    r.    Locke,    136    La. 
155,     66     So.      763.       Md.— Bishop     v. 
Frantz,  125  Md.   183,  93  Atl.  412.    Mo. 
Eagloton  r.  Kabrich,  66  Mo.  App.  231. 
Minn. — O'Neill    v.    Johnson,    53    Minn. 
439,   55    X.    W.    601,    39    Am.    St.    Rep. 
615;  Beversdorf  r.  Sump,  39  Minn.  495, 
41    N.    W.    101,    12    Am.    St.    Rep.    678. 
Neb. — Metcalf    r.    Bockoven,    62    Nob. 
877,  87  N.  W.  1055;  Nehr  r.  Dobbs,  47 
Neb.     863,    66     N.     W.     864;     .Tones     r. 
Fruin,  26  Nob.  76,  42  N.  W.  283.  Ohio. 
Pope   r.    Pollock,   46   Ohio    St.    367,   21 
N.   E.   356,   15   Am.   St.   Rop.   608,  4   L. 
R.    A.    255;    Tilton    v.    Morgaridge,    12 
Ohio  St.   98;   Zigler  r.   Russell,   2   Ohio 
Deo.    (Reprint)    518,   3    W.   L.    M.    424. 
Okla.— Sohrieber     r.     Happ,     13     Okla. 
215.     74     Pao.     316.      Pa.— Graham     v. 
Noble,  13  Serg.  &  R.  233.     R.  I.— Lau- 
7on   r.  Charroux,   18  R.  T.  467,  28   Atl. 
975.      S.   C— Hogg   V.    Pinoknev,   16   S. 
C.  387.     Vt.— St.  .Tohnsbury  &  L.  C.  R. 
Co.  r.   Hunt,   5."   A't.  570,   45   Am.   Rop. 
639.     W.  Va.— Burkhart  r.  Jennings,  2 
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W.  Va.  242.     Can.— Mcintosh   r.  Dem- 
eray,  5  U.  C.  Q.  B.  343. 

[h]  Complaints  have  been  held  in- 
sufficient or  defective  in  tiio  following 
cases:  Ala. — Woodall  r.  McMillan,  33 
Ala.  622;  Sheppard  r.  Furniss,  19  Ala. 
760;  Long  r.  Rogers,  17  Ala.  540;  Mar- 
shall r.  Betner,  17  Ala.  832;  Ragsdale 
V.  Bowles,  16  Ala.  62.  Cal.— Dowdell 
r.  Carpy,  129  Cal.  168,  61  Pac.  9-18; 
Carpenter  r.  Nutter,  127  Cal.  61,  59 
Pac.  301.  Colo. — Geijsbeek  r.  Martin, 
27  Colo.  App.  316,  148  Pac.  921.  Conn. 
Monroe  r.  Maples,  1  Root  553.  Qa. 
Fulton  Groc.  Co.  v.  Maddox,  111  Ga, 
260,  36  S.  E.  647;  McDaniel  r.  Nelms, 
96  Ga.  366,  23  S.  E.  407.  Haw.— Kerr 
r.  Hyman  Bros.,  6  Hawaii  300.  111. 
Watters  r.  De  La  Matter.  109  111.  App. 
334;  Sidener  r.  Russell,  34  111.  App. 
446.  Ind. — Gorrell  v.  Snow,  31  Ind. 
215.  Ky. — Singer  S.  Mach.  Co.  r.  Dyer, 
156  Kv.  156,  160  S.  W.  917;  Duncan  V. 
Griswold,  92  Ky.  546,  18  S.  W.  354; 
Wood  V.  Lavcook,  3  Mete.  192.  Md. 
Bartlett  r.  Christhilf,  69  Md.  219,  14 
Atl.  518;  Lohrfink  i:  Still,  10  Md.  530. 
Mass. — Dennehey  v.  Woodsum,  100 
Mass.  195.  Mo. — ^Witasohook  r.  Glass, 
46  ]\ro.  App.  209.  N.  Y.— Thomason  v. 
Demotte,  9  Abb.  Pr.  242,  18  How.  Pr. 
529;  Assets  Collecting  Co.  r.  Mvers, 
167  App.  Div.  133,  152  N.  Y.  Supp."930. 
N.  C— Elv  r.  Davis,  111  N.  C.  24,  15 
S.  E.  878.  Ore.— Mitchell  r.  Silver  L. 
Lodge,  29  Ore.  294,  45  Pac.  798;  For- 
ster  V.  Orr,  17  Ore.  477,  21  Pac  440. 
R.  L— Tvlor  r.  Smith,  25  R.  I.  486,  56 
Atl.  683;  Giusti  r.  Del  Papa,  19  R.  I. 
338,  33  Atl.  525.  S.  C— Tisdale  V. 
Kingman,  34  S.  C.  326,  13  S.  E.  547. 
Vt.— Drew  v.  Potter,  39  Vt.  189.  Va. 
Ward  r.  Reasor,  98  Va.  399,  36  S.  E. 
470;  Young  r.  Gregory,  3  Call  (7  Va.) 
446,  2  Am.  Dec.  556;  Kirtley  r.  Deck, 
2  Munf.  (16  Va.)  10,  5  .\m.  Doc.  445. 
Wash.— McKonzie  r.  Roval  Dairy,  35 
Wash.  390,  77  Pao.  680.  "W.  Va.— tav- 
enner  r.  Morehoad,  41  W.  Va.  116,  23 
S.  E.  673.  Wis.- king  r.  Johnston,  81 
Wis.   578,  51    N.   W.   1011. 

55.  Cal. — Dreux  r.  Domeo,  IS  Cal. 
83.  Ind. — Benson  r.  Bacon,  99  Ind. 
156;  Feighner  r.  Delanev,  21  Ind.  App. 
36.  51  N.  E.  379.  Minn.— O 'Noill  v. 
Johnson,  53  Minn.  439,  55  N.  W.  601, 
39  Am.  St.  Ron.  615.  N.  Y.— Solis  r. 
Manning,    37    How.    Pr.    13;    Eddy    v. 
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are  simply  a  iiseless  repetition,^*^  or  amount  merely  to  a  conclusion  of 
the  pleador.^^ 

b.  Particular  Averments.  —  (I.)  Showing  Prior  Malicious  Prosecution. 
The  petition  must  show  that  the  prior  malicious  prosecution  against 
the  plaintiff  was  instituted  before  some  court,"*^  or  that  the  charge  was 
made  before  some  prosecuting  authority,^"  but  in  those  jurisdictions 
where  an  action  for  malicious  prosecution  may  be  instituted  for  prose- 
cutions in  a  court*  without  jurisdiction,  the  complaint  need  not  allege 
that  the  court,  in  which  the  proceedings  complained  of  occurred,  had 
jurisdiction  of  the  cause.®'' 

Identifying  Proceedings.- Wliile  the  complaint  should  allege  the  prose- 
cution in  its  particulars,"  it  need  not  recite  the  whole  affidavit,  indict- 
ment or  complaint  in  the  original  proceeding,*^^  or  be  as  specific  and 
certain  as  to  the  averments  of  the  crime  charged  as  in  an  indictment." 


Beach,  7  Abb.  Pr.  17;  Haughie  v.  New 
York  &  N.  J.  Tel.  Co.,  34  Misc.  634,  70 
N.  Y.  Supp.  584.  Tex. — Sutor  v.  Wood, 
76  Tex.  403,  13  S.  W.  321. 

[a]  The  circumstances  attending 
the  arrest,  though  distinct  acts,  need 
not  be  alleged  whether  relied  upon  as 
special  damage  or  as  evidence  in  sup- 
port of  malice.  Solis  v.  Manning,  37 
How.   Pr.    (N.   Y.)    13. 

56.  Ruston  r.  Biddle,  43  Ind.  515; 
Smith  V.  Graves,  59  Ind.  App.  55,  108 
N.  E.  168;  Swindell  v.  Houck,  2  Ind. 
App.  519,  28  N.  E.  736. 

57.  Brown  v.  Cape  Girardeau,  90 
Mo.  377,  2  S.  W.  302,  59'  Am.  Rep.  28. 

58.  Ala. — 'Reach  i'.  Quinn,  159  Ala. 
340,  48  So.  540;  Sanders  v.  Davis,  153 
Ala.  375,  44  So.  979;  Davis  v.  Sanders, 
133  Ala.  275,  32  So.  499.  Haw.— Kerr 
V.  Hyman  Bros.,  6  Hawaii  300.  Idaho. 
Russell  v.  Chamberlain,  12  Idaho  299, 
85  Pac.  926;  Horner  v.  Chamberlain, 
12  Idaho  304,  85  Pac.  927.  lU.— Wal- 
ters V.  De  La  Matter,  109  111.  App. 
334.  La. — ^Lawler  v.  Levy,  33  La.  Ann. 
220.  Mich. — Hickey  v.  Shellenbarger, 
180  Mich.  548,  147  N.  W.  574.  Mo. 
Eagleton  v.  Kabrich,  66  Mo.  App.  231. 
OKla. — Flamm  v.  Wineland,  41  Okla. 
688,  139  Pac.  961;  Chicago,  R.  L  &  P. 
R.  Co.  V.  Hollidav,  30  Okla.  680,  120 
Pac.  927,  39  L.  R.  A.  (N.  S.)  205; 
Schrieber  r.  Clapp,  13  Okla.  215,  74 
Pac.  316.  Tex.— Griffin  v.  Chubb,  7 
Tex.  603,  58  Am.  Dec.  85.  Vt.— Drew 
V.  Potter,  39  Vt.  189.  Wis.— Robson 
r.  Comstoek,  8  Wis.  372.  Wyo. — Mc- 
intosh V.  Wales,  21  Wyo.  397,  134  Pac. 
274,  Ann.   Cas.   1916C,  273. 

fa]  Omission  Cured  by  Answer. 
An  answer  describing  the  offense,  giv- 
ing the  date,  the  names  of  the  court 


and  the  particular  steps  taken,  suffi- 
ciently shows  a  judicial  proceeding 
was  commenced  and  cures  the  omission 
thereof  in  the  complaint.  Stephens 
V.  Conley,  48  Mont.  352,  138  Pac.  189, 
Ann.   Cas.   1915D,   958. 

59.  Drew  v.  Potter,  39  Vt.  189. 

fa]  Authority  of  Officer.— It  must 
appear  from  the  declaration  or  com- 
plaint that  the  officer  who  issued  the 
warrant  had  authority  to  do  so.  Mar- 
shall V.  Betner,  17  Ala.  832. 

60.  Morris  v.  Scott,  21  Wend.  (N". 
Y.)    281,  34  Am.  Dec.   236. 

61.  Tenn.- Herzog  v.  Graham,  9 
Lea  152.  Va.— Ward  r.  Reasor,  98  Va. 
399,  36  S.  E.  470;  Womack  v.  Circle, 
29  Gratt.  (70  Va.)  192;  Scott  v.  Shelor, 
28  Gratt.  (69  Va.)  891;  Blanks  v. 
Robinson,  1  Va.  Dec.  600.  W.  Va. 
Vinal  V.  Core,  18  W.  Va.  1. 

62.  Ala.— Hughes  v.  Ross,  1  Stew. 
&  P.  258.  Vt.— Closson  v.  Staples,  42 
Vt.  209,  224,  1  Am.  Rep.  316.  Wis. 
See  Robson  v.  Comstoek,  8  Wis.  372, 
defects  cured  by   verdict. 

But  see  generally  the  title  "Ex- 
hibits." 

[a]  It  is  sufficient  to  set  out  the 
nature  of  the  prosecution,  that  is,  the 
nature  of  the  process  or  legal  proceed- 
ings resorted  to.  Herzog  v.  Graham,  9 
Lea   (Tenn.)    152. 

fb]  Describing  Process. — .A  com- 
plaint based  on  a  prior  criminal  prose- 
cution must  describe  the  process  under 
which  the  plaintiff  was  arrested.  Shep- 
pard  17.  Furniss,  19  Ala.  760.  See  Ber- 
nard V.  Caffcrty,  11  Gray  (Mass.)  10, 
need  not  set  it  out  in  full. 

63.  Raleigh  etc.  Bros.  v.  Cook,  60 
Tex.  438,  441. 

[a]    Teclinical    Precision    Unneces- 
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It  must  state  however  the  offense  for  whicli  it  is  cliarged  he  was  nialici- 
ousJy  prosecuted  by  the  defendant,"*  either  by  its  teehnioal  name,'' 
or  by  its  legral  description."*^  It  need  not  appear  that  the  indictment 
or  complaint  upon  wliieli  he  was  arrested  sufficiently  alleged  a  crime."^ 
(II.)  Showing  Defendant's  Connection  With  Prior  Proceeding.  —  To  set 
forth  a  cause  of  action  for  malicious  jjrosecutinn,  it  uuist  affirmatively 
appear  that  the  defendant  was  the  proximate  and  efficient  cause  of 
putting  the  law  in  motion  against  the  plaintiff  in  the  action,"**  or 
inciting"^  or  encouraging  the  prosecution  of,^°  such  original  proceed- 
ing. Tt  must  set  forth  the  alleged  malicious  conduct  of  the  defend- 
ant of  whicli  the  cause  of  action  is  predicated,^^  though  the  facts 


Bary. — And  "it  i.s  not  absolutely  neces- 
sary that  the  charge  should  in  all 
thintrs,  technically,  .  .  ■,  describe  the 
oflFense  .  .  .  for  an  action  for  a 
malicious  prosecution  may  be  sup- 
ported for  the  malicious  prosecution 
of  a  defective  indictment.''  Turpin 
I'.    Kemy,   M    Rlackf.    (Ind.)    210. 

64.  Ala. — Hufjhes  r.  Ross,  1  Stew. 
&  P.  2'>H.  Ark.— Casev  v.  Dorr,  94  Ark. 
43;^,  1'27  S.  W.  70S,  i40  Am.  St.  Rep. 
124.  Ind. — Thomas  v.  Hunter,  44  Ind. 
477;  Turpin   r.  Reniy,  :{  P.lackf.  210. 

[a]  It  Need  Not  Aver  That  the 
Affidavit  Was  in  Writing. — Forrest  v. 
Collier,   20   Ala.    17.5,  oO   Am.   Dec.   190. 

65.  Turpin  r.  Remy,  3  Blackf. 
(Ind.)  210;  Raleigh  etc.  Bros.  v.  Cook, 
60   Tex.   438. 

66.  Cox  V.  Kirkpatrick,  8  Blackf. 
(Ind.)  37;  Bartlett  v.  Jennison,  G 
Blackf.  (Ind.)  295;  Turpin  v.  Remy, 
3  Blackf.    (Ind.)    210. 

67.  Ind.— Cox  V.  Kirkpatrick,  8 
Blackf.  'M;  Collins  v.  Love,  7  Blackf. 
416.  Ky. — Hays  v.  Younglove,  7  B. 
Mon.  .54.5.  Tex. — Kleinsmith  v.  Ham- 
lin  (Tex.  Civ.  App.),  60  S.  W.  994. 

But  see  Whaley  r.  Lawton,  57  S.  C 
256.  264,  ."^5  S.   E.  558. 

68.  Ala. — Sanders  v.  Davis,  153  Ala. 
375,  44  So.  979;  Marshall  r.  Ret  nor, 
17  Ala.  832.  Idaho.— Russell  r.  Cham- 
berlain, 12  Idaho  299,  85  Pac.  926; 
Horner  r.  Chamberlain,  12  Idaho  304, 
85  Pac.  927.  HI.- Watters  r.  De  La 
M.'ittor,  109  111.  App.  3.34.  Ky. — Craz- 
iani  r.  Ernst.  169  Kv.  751,  185  S.  W. 
99;  Cook  V.  Bratton,'l68  Kv.  301.  181 
S.  W.  1108.  Md.— Chapman  r.  Nash, 
121  Md.  608,  89  Atl.  117.  Mont.— Ste- 
phens r.  Conley,  48  Mont.  .^52,  138  Pac. 
189,  Ann.  Cas.  1915D,  958.  Okla. 
riamm  r.  Wineland,  41  Okla.  688,  139 
Pac.  961 ;  Chicapo,  R.  T.  &  P.  R.  Co.  v. 
Holliday,  30  Okla.  680,  120  Pac.  927,  39 
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L.  R.  A.  (N.  S.)  205;  Schrieber  v. 
Clapp,  13  Okla.  215,  74  Pac.  316.  Va. 
Ward  r.  Reasor,  98  Va.  399,  36  S.  E. 
470;  Womack  r.  Circle,  29  Gratt.  (70 
Va.)  192;  Scott  I".  Shelor,  28  Gratt. 
(69  Va.)  891;  Blanks  v.  Robinson,  1 
Va.  Dec.  600.  W.  Va.— Vinal  r.  Core, 
18  W.  Va.  1.  Wis.— Robson  v.  Corn- 
stock,  8  Wis.   372. 

69.  See  supra,  I,  note  5. 

70.  Schrieber  r.  Clapp,  13  Okla.  215, 
74   Pac.    316.     See  supra,   I,   note   4. 

71.  Davis  r.  Clough,  8  N.  H.  157; 
Tavenncr  v.  Morehead,  41  W.  Va.  116, 
23  S.  E.  673. 

[a]  Under  the  code  practice  it  is 
permissible  to  describe  the  tortioui 
act  or  injury  itself  generally,  without 
setting  out  the  particulars  of  the  de- 
fendant 's  misconduct.  Sharp  v.  Miller, 
54   Cal.    329. 

[bl  Suing  Out  Writ  for  Excessive 
Sum. — It  is  not  suflicient  to  allege  in 
general  terms  that  the  defendant 
maliciou.'3ly  purchnsed  a  writ  fur  the 
purpose  of  holding  the  plaintiff  to 
bail  for  a  larger  sum  than  was  duo  to 
him,  but  the  declaration  should  al- 
lege how  much  was  due  or  allege  there 
was  no  probable  cause  of  action  be- 
yond a  certain  amount.  Davis  v. 
Cldugh,  8  X.  ir.  157. 

[(•]  Malicious  Attachment. — It  is 
sufficient  in  a''tiniis  of  this  kind  to 
a\er  that  the  defendant  caused  and 
procured  an  attachment  to  be  wrong- 
fully ajid  maliciously  and  without  prob- 
able cause  sued  out  against  the  plain- 
tiff, and  that  the  writ  was  placed  in 
the  hands  of  a  sheriff,  and  was  by  him 
executed;  the  defendant  need  not  be 
connected  by  averment  with  the  exeru- 
tion  of  the  process,  by  delivering  the 
writ  to  the  officer,  or  participating  in 
his  proceedings.  Walser  v.  Thies,  58 
Mo.   89. 
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whereby  the  defendant  procured  the  plaintiff  to  be  indicted  need  not 
be  set  forth.  It  is  sufficient  to  allege  that  the  defendant  caused  or  pro- 
cured the  plaintiff  to  be  indicted^-  without  a  further  allegation  that 
the  defendant  caused  the  plaintiff  to  be  thereafter  tried  upon  such 
indictment. ^^  There  is  no  necessity  for  an  allegation,  where  two  or 
more  are  alleged  to  have  caused  the  arrest  and  prosecution,  that  the 
defendants  confederated  and  conspired  together  to  do  the  several 
injurious  things  charged,^*  and  if  added  it  does  not  change  the  nature 
of  the  action.^5  Nor  need  the  complaint  aJlege  that  all  the  defend- 
ants combined  in  instituting  the  proceedings  complained  of.'^^  In  an 
action  against  a  corporation  there  is  no  necessity  for  alleging  that  the 
act  was  done  by  defendant,  through  its  agents,  acting  within  the  scope 
of  their  authority,"  or  set  forth  the  names  of  such  agents,^^  it  being 
sufficient  to  allege  that  the  corporation  instigated  or  procured  the  prose- 
cution.^^ In  actions  against  a  partnership  facts  may  be  set  forth  show- 
ing that  the  institution  of  the  prosecution  was  in  furtherance  of  the 
partnership 's  interests,  and  setting  forth  the  transactions  out  of  which 
the  prosecution  arose.*" 


72.  Dreux  v.  Domec,  18  Cal.  83; 
Graham  v.  Noble,  13  Serg.  &  R.  (Pa.) 
233. 

73.  Graham  v.  Noble,  13  Serg.  &  R. 
(Pa.)   233. 

74.  Cal. — ^Dreux  v.  Domec,  18  Cal. 
83.  111.— Gilmore  v.  Mastin,  115  111. 
App.  46.  Ind. — Jenner  v.  Carson,  111 
Ind.  522,  13  N.  E.  44.  Me.— Garing  v. 
Fraser,  76  Me.  37.  Mass. — Parker  v. 
Huntington,  2  Gray  124. 

See  5  Staxdard  Proc.  323. 

[a]  "To  charge  all  the  defendants, 
joint  action  must  be  proved,  and  the 
allegation  of  a  conspiracy  may  be  a 
proper  mode  of  alleging  it;  but  for 
any  other  purpose  it  is  wholly  imma- 
terial, as  it  does  not  change  the  nature 
of  the  action,  or  add  anything  to  its 
legal  force  or  effect."  Garing  V.  Fra- 
ser, 76  Me.  37. 

[b]  That  there  was  a  conspiracy 
would  be  competent  to  be  proved  with- 
out any  charge  of  it,  and  satisfactory 
evidence  of  it  would  be  ground  for  let- 
ting in  the  acts  and  doings  of  each 
against  both.  Hamilton  v.  Smith,  39 
Mich.  222,  231.  See  the  title  "Con- 
spiracy." 

[c]  Joint  Procuring. — A  complaint 
for  malicious  prosecution  against  two 
defendants  alleging  that  they  jointly 
"procured  the  arrest  of  plaintiff  on 
a  false  charge,"  and  "that  in  pro- 
curing the  arrest  and  prosecution  of 
the  plaintiff  the  defendants  acted  ma- 
liciously and  without  probable  cause," 


sufficiently  charges  a  joint  responsibil- 
ity, although  other  allegations  show 
that  one  defendant  only  swore  to  the 
complaint  to  obtain  the  warrant  for 
plaintiff's  arrest  and  prosecution. 
Jones  V.  Jenkins,  3  Wlash.  17,  27  Pac. 
1022.  See  also  Dreux  v.  Domec,  18 
Cal.   83. 

75.  Hamilton  v.  Smith,  39  Mich. 
222;  Porter  v.  Mack,  50  W.  Va.  581, 
40   S.  E.   459. 

76.  Eussell  v.  Chamberlain,  12 
Idaho    299,    85    Pac.    926. 

77.  Abingdon  Mills  v.  Grogan,  167 
Ala.  146,  52  So.  596;  Birmingham  R. 
&  E.  Co.  V.  City  Stable  Co.,  119  Ala. 
615,  24  So.  558,  72  Am.  St.  Rep.  955. 
See  generally  the  title  "Principal 
and  Agent." 

78.  Ala. — Abingdon  Mills  v.  Grogan, 
167  Ala.  146,  52  So.  596;  Birmingham 
R.  &  E.  Co.  V.  Citv  Stable  Co.,  119  Ala. 
615,  24  So.  558,  72  Am.  St.  Rep.  955. 
Ind. — Indiana  Bicycle  Co.  v.  Willis,  18 
Ind.  App.  525,  48  N.  E.  646.  Tex. 
First  Nat.  Bank  v.  Hogan  (Tex.  Civ. 
App.),   185   S.   W.   880. 

79.  Indiana  Bicycle  Co.  V.  Willis, 
IS  Ind.  App.  525,  48  N.  E.  646. 

[a]  If  a  corporation  is  made  the 
defendant  in  such  an  action  it  is  not 
necessary  to  set  out  the  name  of  the 
agent  through  which  it  acted,  nor^  the 
manner  in  which  such  agent  received 
his  authority.  Indiana  Bicycle  Co.  V. 
Willis,  18  Iiid.  App.  525,  48  N.  E.  646. 

80.  Page  V.   Citizens'  Banking   Co., 
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(ni.)   Want  of  Probable  Cause.    —  Tlie  complaint  nmst  show  that  there 
was  no  reasonable  or  probable  cause  for  the  institution"  of  the  original 


in  Ga.  73,  36  S.  E.  418,  78  Am.  St. 
Rep.   144,  51   L.   R.   A.  463. 

Actions  against  partnership,  see  the 
title  "Partnership." 

81.  U.  S. — Stewart  r.  Sonneborn,  98 
U.  S.  1S7,  25  L.  ed.  116;  Thompson  v. 
Gatlin,  .58  Fed.  534,  7  C.  C.  A.  351; 
Teal  r.  Fissel,  28  Fed.  351.  Ala.— San- 
ders V.  Davis,  153  Ala.  375,  44  So. 
P79;  McLeod  i\  McLeod,  73  Ala.  42. 
Ark.— Haglin  r.  Apple,  65  Ark.  274, 
45  S.  W.  9S0.  Cal.— Dowdell  r.  Carpv, 
129  Cal.  168,  61  Pae.  94S;  King  v.  Mont- 
gomery, 50  Cal.  115;  Robinson  v.  Kel- 
Inm,  6  Cal.  399.  Ga.— Grant  v.  Moss, 
146  Ga.  87,  90  S.  E.  709;  Page  v. 
Citizens'  Banking  Co.,  Ill  Ga.  73,  36 
S.  E.  418,  78  Am.  St.  Rep.  144,  51  L. 
R.  A.  463.  Haw.— Kerr  r.  Hyman 
Bros.,  6  Hawaii  300.  Idaio. — Long  V. 
Burley  State  Bank,  165  Pae.  1119;  Rus- 
s-^ll  r.  Chamberlain,  12  Idaho  299,  85 
Pae.  926;  Horner  v.  Chamberlain,  12 
Idaho  304,  85  Pae.  927.  111.— McBean 
I.  Ritchie,  18  111.  114;  Levinson  v. 
Thomas,  174  111.  Ajip.  68;  Watters  v. 
T>o  La  Matter,  109  Til.  App.  334;  Rob- 
ertson r.  City  of  Marion,  97  111.  App. 
332.  Ind. — MeCiiUoucrh  v.  'Rice,  59  Tnd. 
580;  Trogden  v.  Deckard,  45  Ind.  572; 
Seotten  v.  Longfellow,  40  Ind.  23; 
Ammerman  v.  Crosby,  26  Ind.  451; 
Taylor  r.  Baltimore  &  O.  etc.  Ry.  Co., 
18  Ind.  App.  692,  48  N.  E.  1044.  la. 
Ritehey  v.  Davis,  11  Iowa  124;  Center 
r.  Spring,  2  Iowa  393,  403.  Ky. — Graz- 
iani  r.  Ernst,  169  Ky.  751,  185  S.  W. 
99;  Cook  V.  Bratton,  16S  Kv.  301,  181 
S.  W.  1108;  Bruce  v.  Scullv,  162  Ky. 
296,  172  S.  W.  530;  Farmers'  &  Trad- 
ers' Tobacco  W.  Co.  r.  Gibbons,  107 
Ky.  611,  55  S.  W.  2;  Duncan  v.  Gris- 
wold,  92  Ky.  546,  18  S.  W.  354;  Chelf 
r.  Penn,  2  Mete.  463.  La. — Glisson  v. 
Biggio,  74  So.  907;  Irbv  c.  Harrell,  140 
La.  828,  74  So.  163;  Lawlcr  v.  Levy, 
33  La.  Ann.  220.  Md.— Rieger  &  Co. 
r.  Knight,  128  Md.  189,  97  Atl.  358; 
Lewin  r.  Tzuber,  65  Md.  341,  4  Atl. 
285;  Lohrfink  V.  Still,  10  Md.  530;  Tur- 
ner r.  Walker,  ."^  Gill  &  .L  377,  22  Am. 
Dec.  329.  Mass. — Brigham  r.  Aldrich, 
105  Mass.  212;  Dennehoy  v.  Woodsum, 
100  Mans.  195;  Wills  r.  Noyes,  12  Pick. 
324:  Mo.— Moody  r.  Deutsch,  85  Mo. 
237;  Harris  r.  Quincy,  etc.  R.  Co,  172 
Mo.   App.   261,   157   S.   W.   893;    Kelley 
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r.  Osborn,  86  Mo.  App.  239;  Eagleton 
r.  Kabrich,  66  Mo.  App.  231;  Witas- 
cheek  v.  Glass,  46  Mo.  App.  209.  Mont. 
Stephens  r.  Conley,  48  Mont.  352,  133 
Pae.  189,  Ann.  Cas.  1915D,  958;  Smith 
V.  Davis,  3  Mont.  109.  Neb.— Lansing 
V.  Oliver,  1  Neb.  (Unof.)  602,  95  N. 
W.  782.  Nov.— Jaksich  r.  Guisti,  36 
Nev.  104,  134  Pae.  452.  N.  H.— Davis 
V.  Clough,  8  N.  H.  157.  N.  J.— Ma- 
gowan  V.  Rickev,  64  N.  J.  L.  402,  45 
Atl.  804.  N.  Y.— Smith  v.  Smith,  28 
Hun  573;  Brown  r.  Chadsev,  39  Barb. 
253,  261;  Hull  v.  Vreeland,  18  Abb.  Pr. 
182,  42  Barb.  543;  Bregman  r.  Kress, 
83  App.  Div.  1,  81  N.  Y.  Supp.  1072; 
Cousins  V.  Swords,  14  App.  Div.  338, 
43  N.  Y.  Supp.  907;  Palmer  v.  Palmer, 
8  App.  Div.  331,  40  N.  Y.  Supp.  829, 
75  N.  Y.  St.  215;  Weber  P.  Co.  v.  Lev- 
enthal,  161  N.  Y.  Supp.  404.  N.  O. 
Pittsburg,  J.  E.  &  E.  R.  Co.  v.  Wake- 
field Hdw.  Co.,  138  N.  C.  174,  50  S.  E. 
571;   Ely  r.  Davis,  111   N.  C.   24,  15  S. 

I  E.  878,  nffi-nncd,  Terrv  v.  Davis,  114  N. 

:  C.  27,  31,  18  S.  E.  943.  Ohio.— Withan 

'•  V.   Hubbell,  Brown  &   Co.,  4  Ohio   Dec. 

]  (Reprint)  75,  1  Clev.  L.  R.  1;  Zigler  v. 
Russell,  2  Ohio  Dec.  (Reprint)  518,  3 
W.  L.  M.  424;  Anderson  v.  Buchanan, 
Wright  725.  Okla.— Chicago,  R.  L  & 
P.  R.  Co.  r.  Hollidav,  30  Okla.  680,  120 

I  Pae.  927,  39  L.  R.  A.  (N.  S.)  205; 
Schrieber    v.    Clapp,    13    Okla.    215,    74 

I  Pae.  316.  Ore. — Mit'^hcll  r.  Silver 
Lake  Lodge,  29  Ore.  294,  45  Pae.  798. 

:  Pa. — Lipowicz  r.  Jervis,  209  Pa.  315, 
58  Atl.  619.  S.  C— Hogg  r.  Pinckney, 
16  S.  C.  387.  Tenn.— Turner  r.  Turner, 
85  Tenn.  387,  3  S.  W.  121;  Herzog  v. 
Graham,  9  Lea  152;  Evans  r.  Thomp- 
son, 12  Heisk.  534.  Tex. — Hubbard  V. 
Lord,  59  Tex.  384;  Griffin  r.  Chubb,  7 
Tex.  603,  58  Am.  Dec.  85.  Vt.— Abbott 
V.  Kimball,  19  Vt.  551,  47  Am.  Dec. 
708.  See  Closson  r.  Staples,  42  Vt. 
209,  1  Am.  Rep.  316.  Va.— Ward  r. 
Reasor,  98  Va.  399,  36  S.  E.  470;  Wo- 
mack  V.  Circle,  29  Gratt.  (70  Va.)  192; 
Scott  V.  Shelor,  28  Gratt.  (69  Va.)  891; 
Spenirler  r.  Daw.  15  Gratt.  (56  Va.) 
381  ;  Mfiwrv  v.  Miller,  3  Leigh  (30  Va.) 
561,  24  Am'.  Dec.  680;  Shaver  r.  White, 
6  Munf.  (20  Va.)  110,  8  Am.  Dec.  730; 
Ellis  V.  Thilman,  3  Call  (7  Va.)  3; 
Young  r.  Gretrory.  3  Call  (7  Va.)  446, 
2    Am.   Dec.    556;    Blanks  v.   Robinson, 
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proceeding,  which  fact  must  clearly  appear.^^  The  use  of  the  words 
"without  any  reasonable  or  probable  cause"  are  not  indispensable  in 
charging  the  want  of  reasonable  or  probable  cause  ;^^  any  language 
which  has  the  same  meaning,^*  as  well  as  affirmative  allegations  ap- 


1  Va.  Dee.  600.  W.  Va.— Porter  v.  i 
Mack,  50  W.  Va.  581,  40  S.  E.  459;  { 
Tavenner  v.  Morehead,  41  W.  Va.  116, 
23  S.  E.  673;  Vinal  v.  Core,  18  W.  Va.  1.  I 
Wyo. — Mcintosh  v.  Wales,  21  Wyo.  ] 
397,  134  Pac.  274,  Ann.  Cas.  1916C,  ' 
273. 

[a]  History  as  to  Allegations  of 
Probable  Cause. — Originally  an  action 
of  this  character  was  an  action  on  the  : 
case  in  the  nature  of  a  writ  of  conspir-  | 
acy,  in  which  the  plaintiff  in  the  dec-  ; 
laration  charged  the  defendant  with 
having  falsely  and  maliciously  caused 
bis  arrest.  The  defendant,  in  his  plea, 
set  forth  the  grounds  of  his  suspicion 
under  which  he  caused  the  arrest,  the 
sufficiency  of  which  was  determined  by 
the  court  upon  a  demurrer  to  the  plea. 
In  process  of  time  a  change  was  ef- 
fected in  the  manner  of  pleading  the 
cause  of  action,  by  which  the  plaintiff 
anticipated  this  plea  by  averring  in 
the  declaration  a  want  of  probable 
cause,  and  the  facts  were  presented 
under  the  general  issue.  Ball  v.  Eawles, 
93  Cal.  222,  229,  28  Pac.  937,  27  Am. 
St.  Eep.  174;   Savil  v.  Roberts,  1  Salk. 

13,  1  Ld.   Raym.  374,  91  Eng.  Reprint 

14,  1147;  Weal  v.  Wells,  3  Bulst.  284, 
81  Eng.  Reprint  239;  Coxe  v.  Wirrall, 
Cro.  Jac.  193,  79  Eng.  Reprint  169; 
Chambers  r.  Taylor,  Cro.  Eliz.  900,  78 
Eng.  Reprint  1123. 

fb]  Wrongful  Attachment. — In  case 
the  wrong  complained  of  consists  in 
the  unwarranted  use  of  extraordinary 
process  in  a  civil  action,  as  the  pro- 
curement of  a  writ  of  attachment,  if 
the  complaint  allege  that  the  action 
in  which  such  writ  was  issued  was  in- 
stituted without  probable  cause,  it 
need  not  allege  that  the  writ  was  sim- 
ilarly procured.  Metcalf  t\  Bockoven, 
62  Neb.  877,  87  N.  W.  1055.  As  to 
abuse  of  process,  see  the  title  "Pro- 
cess. ' ' 

[c]  Arrest  in  Civil  Suit. — Where 
the  malicious  prosecution  consists  in 
an  arrest  made  in  a  civil  suit,  lack  of 
probable  cause  for  instituting  the  suit 
need  not  be  alleged,  but  it  is  sufficient 
if  it  appear  that  the  arrest  was  with- 
out probable  cause.  Lauzon  v.  Char- 
roux,  18  R.  I.  467,  28  Atl.  975. 


[d]  Sufficient  Averment. — An  alle- 
gation that  appellees  acted  without 
probable  cause,  and  that  "they  had, 
and  knew  they  had  no  reasonable 
cause  in  law,  or  otherwise,  to  believe 
the  appellant  guilty  of  the  offense  for 
which  he  was  indicted,"  is  a  sufficient 
averment  of  a  want  of  probable  cause. 
Cook  V.  Bratton,  168  Ky.  301,  181  S. 
W.   1108. 

82.  Palmer  v.  Palmer,  8  App.  Div. 
331,  40  N.  Y.  Supp.  829,  75  N.  Y.  St. 
215,  not  inferred  from  an  allegation  of 
the   discharge   of   the   plaintiff. 

83.  111.— Spaids  v.  Barrett,  57  111. 
289,  11  Am.  Rep.  10.  La.— Burkett  v. 
Lanata,  15  La.  Ann.  337.  Md. — See 
Turner  v.  Walker,  3  Gill  &  J.  377,  22 
Am.  Dec.  329,  where  the  facts  show 
the  issuance  of  process  without  prob- 
able cause. 

Contra,  Burkhart  v.  Jennings,  2  W. 
Va.  242,  holding   such  words  essential. 

84.  111.— Spaids  v.  Barrett,  57  111. 
289,  11  Am.  Rep.  10.  Ind.— Benson  V. 
Bacon,  99  Ind.  156.  N.  H.— Davis  v. 
Clough,  8  N.  H.  157.  N.  O.— Ely  V. 
Davis,  111  N.  C.  24,  15  S.  E.  878.  Va. 
Young  i\  Gregory,  3  Call  (7  Va.)  446, 
2   Am.   Dec.   556. 

[a]  A  declaration  which  allegea 
facts  showing  a  want  of  probable 
cause,  and  adding  "and  all  without 
cause,"  and  in  another  place  "and  bo 
the  said  defendant  has  without  any 
probable  cause  wronged  and  injured  the 
plaintiff  unlawfully"  is  sufficient  upon 
motion  in  arrest  of  judgment,  though 
it  does  not  contain  an  express  aver- 
ment that  the  suit  was  without  prob- 
able cause.  Closson  ■i\  Staples,  42  Vt. 
209,  1   Am.  Rep.   316. 

fb]  Attachment!,  ■ — The  averment 
that  a  writ  of  attachment  was  wrong- 
fully, vexatiously,  and  maliciously 
sued  out  is  the  negation  of  all  prob- 
able cause,  as  this  averment  can  not 
be  true  if  there  was  probable  cause 
for  the  believing  that  any  one  of  the 
statutory  grounds  existed.  Brown  v. 
Master,  "104  Ala.  451,  460,  16  So.  443. 

[c]  Insufficient  Allegations.  —  (1) 
"Justifiable"  is  not  the  equivalent  of 
"probable  cause"   (Young  r.  Gregorj, 
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pearing  therein  \vhi('h  mnnot  l>r  true  if  prnlmhlo  oniipe  existed.'"  is 
sufficient  in  this  refrard.  Generally  an  allegration  that  the  prosecution 
was  without  reasonal)le  or  probabh-  cause  is  re^'arded  as  a  statement 
of  an  ultimate  fact  and  sufficient,**"  though  it  has  i)een  held  that  such 
allegation  is  a  conclusion  of  law  and  that  facts  showing  lack  of  probable 
cause  must  be  alleged."  Because  of  the  necessity  for  the  complaint 
showing  the  want  of  probable  cause,  an  allegation  of  conviction  in 
the  prosecution  upon  which  the  action  is  prcdicated,^^  or  that  he 
was  bound  over  to  await  the  action  of  the  grand  jury  which  there- 
after returned  an  indictment  against  him.^''  or,  if  the  alleged  prosecu- 


3  Call  [7  Va.]  446,  2  Am.  Dec.  556), 
nor  (2)  is  "false  and  malicious"  suffi- 
cient, hut  there  must  also  be  added 
"■without  probable  cause"  (Kirtley  v. 
Deck,  2  Munf.  [16  Va.]  10,  5  Am. 
Dec.  445.  See  also  Marshall  r.  Bus- 
sard,  Gilmer,  [21  Va.]  9);  and  (3)  an 
allegation  that  the  prosecution  was 
without  just  cause  (Ellis  r.  Thihnan,  3 
Call  [7  Va.]  3),  or  (4)  that  the  writ 
was  un -justly  and  wrongfully  sued  out 
(Kicgcr  &  Co.  r.  Knight,  128  Md.  189, 
97  Atl.  358),  or  (5)  "without  perfect 
cause"  (Cox  v.  Taylor's  Admr.,  10  B. 
Mon.  [Ky.]  17),  or  (6)  "without  good 
cause"  (Mitchell  i:  Mattingly,  1  Mete. 
[Ky.]    237),   is   insufficient. 

85.  Brown  v.  Master,  104  Ala.  451, 
16  So.  443.  See  Turner  v.  Walker,  3 
Gill  &  J.  (Md.)  377,  22  Am.  Dec.  329; 
r-orter  r.  Mack,  50  W.  Va.  581,  40  S.  E. 
459. 

[a]  An  averment  that  the  defend- 
ant had  no  probable  cause  to  believe 
the  facts  laid  in  the  affidavit,  as  con- 
st itutiiig  a  ground  for  the  issuance  of 
the  attachment,  is  prima  fai^ie  a  nega- 
tion of  probable  cause  to  believe  the 
existence  of  any  ground  for  the  writ. 
Brown  r.  Master,  104  Ala.  451,  460,  16 
So.   443. 

[b]  For  sufficient  allegations,  see 
the  following:  Ala. — Brown  r.  Mas- 
ter, 104  Ala.  451,  16  So.  443.  Cal. 
CTark  r.  Nordholt,  121  Cal.  26,  53  Pac. 
400.  Conn. — Wall  r.  Tnnmey,  52  Conn. 
35.  Ga. — Marable  r.  Mayer,  78  Ga. 
710,  3  S.  E.  429.  111. — Gilmore  t\  Mas- 
tin.  115  111.  App.  46.  Ky.— Wickliffe 
r.  Pavne,  1  Bibb  413.  La.— Bankon  r. 
Locke,  136  La.  155,  66  So.  763;  Burkett 
r.  Lanata,  15  La.  Ann.  337.  Neb, 
Jones  V.  Fruin,  26  Neb.  76,  42  N.  W. 
283.  N.  T. — Brcgman  v.  Kress.  83  App. 
Div.  1,  81  X.  Y.  Supp.  1072.  Vt.— Clo.s- 
Bon  V.  Staples,  42  Vt.  209,  1  Am.  Rep. 
316. 
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[c]  For  insufficient  allegations  of 
the  same  element  see  the  following: 
Ga. — Marable  r.  Mayer,  78  Ga.  710,  3 
S.  E.  429.  Ind.— Scotten  v.  Longfel- 
low, 40  Ind.  23.  Va.— Ellis  r.  Thilman, 
3  Call  (7  Va.)  3.  W.  Va.— Porter  v. 
Mack,  50  W.  Va.  581,  40  S.  E.  459. 

86.  Colo. — Struby-Estabrook  Merc. 
Co.  r.  Kyos,  9  Colo.  App.  190,  48  Pac. 
663.  Ind. — Benson  v.  Bacon,  99  Ind. 
156;  Scotten  r.  Longfellow,  40  Ind.  23; 
Adams  r.  Lisher,  3  Blackf.  241,  25  Am. 
Dec.  102;  Blucher  v.  Zunker,  19  Ind. 
App.  615,  49  N.  E.  911.  Mo.— HiFbrant 
V.  Donaldson,  69  Mo.  A\)]\  92.  Tex. 
Sutor  r.  Wood,  76  Tex.  403,  13  S.  W. 
321.  Can.— Locke  r.  Wilson,  6  U.  C. 
Q.  B.  600. 

[a]  Reason. — It  would  be  imprac- 
ticable, and  indeed,  almost  impossible, 
for  a  plaintiff  to  specifically  set  forth 
the  facts  constituting  a  want  of  prob- 
able cause,  for,  owing  to  the  nega- 
tive form  of  the  fact,  it  would  be 
necessary  for  him  to  anticipate  and 
answer  every  comH'ivable  state  of  facts 
that  might  constitute  probable  cause. 
Benson    v.    Bacon,   99    Ind.    156. 

87.  Brown  v.  Cape  Girardeau,  90 
Mo.  377,  383,  2  S.  W.  302.  59  Am.  Rep. 
28;  King  v.  Estabrooks,  77  Vt.  371,  60 
Atl.  84;  Closson  v.  Staples.  42  Vt.  209, 
1  Am.  Rep.  316.  See  Marable  r.  May- 
er, 78  Ga.  710.  3  S.  E.  429. 

88.  Ind. — Blucher  r.  Zonkcr.  19  Ind. 
App.  615,  49  N.  E.  911.  Mass.— Den- 
nehev  v.  Woodsum,  100  ]\rass.  105.  Mo. 
Boogher  r.  Hough,  99  Mo.  183.  12  S. 
W.  524.  R.  I.— Giusti  r.  Del  Papa.  19 
R.  L  338,  33  Atl.  525.  Wash.— Mc- 
Kenzic  r.  Royal  Dairy,  35  Wash.  390, 
77   Pac.   680.  ' 

89.  Giusti  r.  Del  Papa,  19  R.  L  338, 
33   .\tl.  525. 

\n]  A  complaint  which  shows  the 
issuance  of  a  warrant  by  a  ju.^tice  of 
the  peace  in  the  prosecution  complained 
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tion  was  the  institution  of  a  civil  action,  that  a  judgment  was  ren- 
dered against  him  thercin,^°  renders  the  complaint  bad,  unless  it 
further  appears  that  such  conviction,^^  or  judgment,®^  was  procured 
by  fraudulent  or  other  improper  means,  such  as  that  he  had  no 
opportunity  to  defend  in  such  action,^^  or  that  such  conviction  was 
the  result  of  a  misapprehension  of  the  law  by  the  trial  judge.***  In 
the  face  of  such  an  allegation,  the  simple  averment  that  probable  cause 
did  not  exist  is  insufficient  unless  some  further  facts  are  averred  which 
countervail  the  effect  of  the  former  allegations.®" 

Falsity.  —  There  is  no  necessity  for  alleging  that  the  original  pro- 
ceeding was  instituted  on  false  charges,®®  and  though  the  charge  is 
alleged  to  have  been  false  this  is  not  equivalent  to  an  allegation  of 
want  of  reasonable  and  probable  cause.®^    Nor  is  there  any  necessity 


of  is  not  defective  in  this  regard,  since 
the  issuing  of  a  warrant  constitutes  no 
adjudication  or  proof  of  the  existence 
of  probable  cause.  Holliday  v.  Holli- 
day,   123   Cal.   26,   55    Pac.    703. 

90.  King  V.  Estabrooks,  77  Vt.  371, 
60  Atl.  84. 

[a]  Judgment  in  Civil  Suit — ^Rever- 
sal on  Appeal. — This  principle  is,  in 
most  jurisdictions,  extended  to  civil 
suits  where  the  judgment  of  the  trial 
court  was  against  the  plaintiff  although 
that  decision  be  afterwards  reversed 
by  a  court  of  appeals.  Ky. — Spring  v. 
Besore,  12  B.  Mon.  551.  Mo. — Boogher 
V.  Hough,  99'  Mo.  183,  12  S.  W.  524, 
N.  C— Griffis  ;;.  Sellars,  20  N.  C.  176. 
Pa. — Herman  i\  Brookerhoff,  8  Watts 
240.  Contra,  Burt  v.  Place,  4  Wend. 
(N.  Y.)    591. 

[b]  Putting  Under  Peace  Bond. — A 
complaint  charging  a  malicious  prose- 
cution to  have  the  defendant  held  to 
bail  to  keep  the  peace  does  not  show 
want  of  reasonable  and  probable 
cause  where  it  shows  that  plaintiff  was 
placed  on  bonds,  as  this  proceeding  is 
ex  parte,  especially  where  it  is  alleged 
the  order  was  procured  through  false 
testimony  and  that  the  charge  was 
false  and  made  without  reasonable  or 
probable  cause.  Lanterman  v.  Dela- 
ware, etc.  R.  Co.,  229  Fed.  770. 

91.  Ind. — Blucher  v.  Zenker,  19  Ind. 
App.  615,  49  N.  E.  911.  Neb.— Nehr 
V.  Dobbs,  47  Neb.  863,  66  N.  W.  864. 
R.  I.— Giusti  V.  Del  Papa,  19  R.  I.  338, 
33  Atl.  525. 

92.  Boogher  v.  Hough,  99  Mo.  183, 
12   S.   W.   524. 

fa]  Judgment  Fraudulently  Ob- 
tained— Duplicity. — A  complaint  which 
alleges  that  in  the  malicious  prosecu- 
tion  of   a   civil   suit   a  judgment  was 


fraudulently  obtained  is  not  duplici- 
tous  when  the  fraudulent  judgment  is 
not  counted  on.  King  v.  Estabrooks, 
77  Vt.  371,  60  Atl.  84. 

93.  Minn. — Pixley  v.  Reed,  26  Minn, 
80,  1  N.  W.  800.  Mo.— Freymark  v. 
McKinney  Bread  Co.,  55  Mo.  App.  435. 
N,  Y.— Bump  I'.  Betts,  19  Wend.  421. 
R.  I.— Guisti  V.  Del  Papa,  19  R.  I.  338, 
33  Atl.  525. 

94.  Nehr  v.  Dobbs,  47  Neb.  863, 
870,  66   ISI.  W.  864. 

95.  Hull  V.  Sprague,  23  R.  I.  188, 
49  Atl.  697;  Giusti  v.  Del  Papa,  19  B. 
I.  338,  33  Atl.  525. 

96.  Ind. — Ziegler  v.  Powell,  54  Ind. 
173.  N.  Y. — Palmer  v.  Palmer,  8  App. 
Div.  331,  40  N.  Y.  Supp.  829,  75  N.  Y. 
St.  215,  Va,— Kirtlev  v.  Deck,  2  Munf. 
(16  Va.)    10,  5  Am.  Dec.  445. 

[a]  The  falsity  of  the  charge  need 
not  be  alleged.  McCarthy  v.  Kitchen, 
59  Ind.  500;  Ziegler  v.  Powell,  54  Ind. 
173, 

97.  Kelley  v.  Osborn,  86  Mo.  App. 
239,  244;  Palmer  v.  Palmer,  8  App. 
Div.  331,  40  N.  Y.  Supp.  829,  75  N.  Y. 
St.  215, 

[a]  An  averment  (1)  that  the  plain- 
tiff was  not  guilty  of  any  crime  does 
not  aid  the  complaint  in  anv  respect 
(Ziegler  v.  Powell,  54  Ind,  173;  Scot- 
ten  V.  Longfellow,  40  Ind.  23;  Blucher 
V.  Zonker,  19  Ind,  App.  61.5,  49  N,  E, 
911;  Kirtley  v.  Deck,  2  Munf,  [16  Va.] 
10,  5  Am,  Dec.  445;  Young  v.  Gregory, 
3  Call  [7  Va.]  446,  2  Am.  Dec.  556), 
for  (2)  the  guilt  or  innocence  of  the 
plaintiff  is  not  in  question  and  prob- 
able cause  may  exist  in  the  absence  of 
guilt.  Ziegler  v.  Powell,  54  Ind,  173; 
Scotten  V.  Longfellow,  40  Ind,  23;  Ma- 
gowan  ;;,  Rickey,  64  N,  J,  L.  402,  45 
Atl.  804. 
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for  speeiaJly  alleging  that  the  defendants  knew  that  the  charges  made 
by  them  were  false.'^ 

(IV.)    MaUce.  — The   complaint   must   also   show   that  the   original 
proceeding  was  instituted  maliciously,^^  or  that    it    was    conducted 


[b]  Knowledge  of  Falsity  of  Veri- 
fied Criminal  Complaint. — An  allega- 
tion that  Uot'eudant  "knew  that  said 
accusation  in  said  criminal  complaint 
cliargiii^  plaintiff  herein  with  tres- 
pass was  untrue,"  which  complaint 
"the  said  defendant  duly  verified  as 
by  law  required,"  amounts  only  to  the 
pleader's  conclusions  of  law,  and  do 
not  constitute  allegations  of  fact.  It 
is  necessary  in  such  eases  to  state 
what  the  charge  was,  and  also  what 
was  the  actual  fact,  so  that  the  court 
niay  be  able  to  draw  the  conclusion  of 
whether  or  not  the  former  was  untrue. 
Again,  the  verification  itself  or  the 
substance  and  nature  of  the  adminis- 
tration of  the  oath  must  be  set  out 
to  the  end  that  the  court,  instead  of 
the  pleader,  may  be  able  to  say  if  the 
complaint  was  "verified  as  by  law  re- 
quired. ' '  Fones  r.  Murdock,  80  Ore. 
3-10,  157  Pac.  148. 

98.  Glisson  v.  Biggio,  139  La.  23,  71 
So.  204. 

[a]  The  scienter  of  the  defendants 
as  to  the  falsity  of  the  charges  is 
necessarily  implied  in  the  allegations 
that  they  made  them  in  malice  and 
without  probable  cause.  Glisson  r. 
Biggio,   l.SO  La.   23,   71   So.   204. 

99.  U.  S.— Stewart  v.  Sonneborn,  9S 
U.  S.  187,  2.5  L.  ed.  116;  Thompson  r. 
Gatlin,  .58  Fed.  534,  7  C.  C.  A.  351; 
Teal  r.  Fissel,  28  Fed.  351;  McCracken 
f.  Covington  City  Nat.  Bank,  4  Fed. 
602.  Ala. — Gulsbv  r.  Louisville,  etc. 
R.  Co.,  167  Ala.  122,  52  So.  392;  San- 
ders r.  Davis,  15,3  Ala.  37.5,  44  So. 
979.  Cal.— Dnwdell  r.  Carpy,  129  Cal. 
168,  61  Pac.  948;  Tiobinson  "r.  Kellum, 
6  Cal.  309.  Colo.— Graham  r.  Reno,  5 
Colo.  App.  330,  .38  Pac.  835.  Conn. 
Dauchy  r.  Sali.shury,  29  Conn.  124. 
Haw. — Kerr  r.  Hyman  Bros.,  6  Hawaii 
300.  Idaho.— Long  r.  Burloy  State 
Bank,  165  Pac.  1119;  Russell  r.  Cham- 
berlain, 12  Idaho  299,  85  Pac.  926; 
Horner  r.  Chamberlain,  12  Ida.  304, 
85  Pac.  927.  HI.— McBean  r.  Ritchie, 
18  111.  114;  Levinson  r.  Thomas,  174 
111.  App.  68;  Wattera  r.  De  La  Mat- 
ter, 109  HI.  App.  334;  Robertson  r. 
City  of  Marion,  97  111.  App.  332.  Ind. 
McCullough  V.  Rice,  59  Ind.  580;   Am- 
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merman  v.  Crosby,  26  Ind.  451;  Taylor 
r.  Baltimore  &  O.  Ry.  Co.,  18  Ind.  App. 
692,  48  N.  E.  1044.  la.— Ritchey  v. 
Davis,  11  Iowa  124.  Ky. — Graziani  v. 
Krnst,  169  Ky.  751,  185  S.  W.  99;  Cook 
v.  Bratton,  168  Kv.  301,  181  S.  W. 
1108;  Bruce  v.  Scullv,  162  Kv.  296,  172 
S.  W.  530.  La.— Banken  r.  Locke,  136 
La.  155,  66  So.  763;  Lawler  r.  Levy, 
33  La.  Ann.  220.  Md.— Rieger  &  Co. 
r.  Knight,  128  Md.  189,  97  Atl.  358; 
Lewin  r.  Uzuber,  65  Md.  341,  4  Atl. 
285;  Turner  v.  Walker,  3  Gill  &  J.  377, 
22  Am.  Dec.  329.  Mass. — Brigham  v. 
Aldrich,  105  Mass.  212;  Wills  r.  Noyes, 
12  Pick.  324.  Minn.— O'Neill  r.  John- 
son, 53  Minn.  439,  55  N.  W.  601,  39 
Am.  St.  Rep.  615;  Beversdorf  r.  Sump, 
39  Minn.  495,  41  N."  W.  101,  12  Am. 
St.  Rep.  678.  Mo. — Mooney  r.  Ken- 
nett,  19  Mo.  551,  61  Am.  D?c.  573;  Ivy 
V.  Barnhartt,  10  Mo.  151;  Harris  V. 
Quincv,  etc.  R.  Co.,  172  Mo.  App.  261, 
157  S.  W.  893;  Kelley  r.  Osborn,  86 
Mo.  App.  239;  Eagleton  i-.  Kabrich,  66 
Mo.  App.  231.  Mont. — Stephens  r.  Con- 
ley,  48  Mont.  352,  138  Pac.  189,  Ann. 
Cas.  191 5D,  958;  Smith  r.  Davis,  3 
Mont.  109.  Nev. — Jaksich  r.  Guisti,  36 
Nev.  104,  134  Pac.  452.  N.  J.— Mago- 
wan  r.  Rickey,  64  N.  J.  L.  402,  45 
Atl.  804;  Elkington  r.  Deacon,  2  N.  J. 
L.  160.  N.  Y.— Smith  r.  Smith,  26 
Hun  573;  Brown  r.  Chadsey,  39  Barb. 
253;  Cousins  f.  Swords,  14  App.  Div. 
338,  43  N.  Y.  Supp.  907;  Weber  P. 
Co.  r.  Leventhal,  161  N.  Y.  Supp.  404. 
N.  C— Pittsburgh,  J.  E.  &  E.  R.  Co, 
r.  Wakefield  Hdw.  Co.,  138  N.  C.  174, 
50  S.  E.  571.  Ohio.— Withan  r.  Hub- 
bell,  Brown  &  Co.,  4  Ohio  Dec.  (Re- 
print) 75,  1  Clev.  L.  Rep.  1;  Zigler 
r.  Russell,  2  Ohio  Dec.  (Reprint)  518, 
3  W.  L.  M.  424;  .\ndersnn  r.  Buchanan, 
Wright  725.  Okla.— Chicago.  R.  I.  & 
P.  R.  Co.  r.  Hollidav,  30  Okla.  680,  120 
Pac.  927,  39  L.  R.  A.  (N.  S.)  205; 
Schrieber  r.  Clapp,  13  Okla.  215,  74 
Pac.  316.  Ore. — Mitchell  r.  Silver  Lake 
Lodge,  29  Ore.  294,  45  Pac.  798.  Pa. 
Lipowicz  r.  .Tervis,  209  Pa.  315,  58  Atl, 
619.  Tenn. — Horzog  r.  Graham,  9  Lea 
152.  Tex.— Hubbard  r.  Lord,  59  Tex. 
384;  Griffin  r.  Phubb,  7  Tex.  603,  58 
Am.  Dec.  85.     Vt.— Abbott  v.  :^imball, 
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malieionsly.^  Where  the  malicious  use  of  process  in  a  civil  suit  is  relied 
upon,  malice  in  taking  out  and  using  the  process  rather  than  in  insti- 
tuting the  suit  should  be  alleged;^  but  an  allegation  in  the  latter  respect 
covers  the  use  of  the  process  and  is  therefore  sufficient.* 

The  averment  relied  upon  to  charge  malice,  while  not  required  to 
be  in  the  most  technical  form,  must  substantially  charge  malice.* 
If  the  facts  set  forth  in  the  complaint  are  such,  that,  if  true,  the  law 
will  infer  malice  from  them,  there  is  no  necessity  for  a  specific  allega- 
tion of  malice.^  Where  the  action  is  for  the  abuse  of  process  of  the 
court  as  distinguished  from  an  action  for  malicious  prosecution,  malice 
need  not  be  alleged,^  though  this  rule  is  applied  only  in  cases  where 
the  original  proceeding  is  a  civil  action.'^ 

While  some  authorities  hold  that  it  is  sufficient  to  merely  allege 
that  defendant  acted  "maliciously"  in  instigating  or  procuring  the 
prosecution  of  the  plaintiff,^  other  authorities  hold  such  an  allegation 


19  Vt.  551,  47  Am.  Dec.  708.  Va. 
Ward  V.  Reasor,  98  Va.  399,  36  S.  E. 
470;  Womack  v.  Circle,  29  Gratt.  (70 
Va.)  192;  Scott  V.  Shelor,  28  Gratt. 
(69  Va.)  891;  Blanks  v.  Robinson,  1 
Va.  Dec.  600.  W.  Va.— Porter  v.  Mack, 
50  W.  Va.  581,  40  S.  E.  459;  Vinal 
V.  Core,  18  W.  Va.  1;  Burkhart  v. 
Jennings,  2  W.  Va.  242.  Wyo.— Mc- 
intosh V.  Wales,  21  Wyo.  397,  134  Pac. 
274,  Ann.  Cas.  1916C,  273.  Can.— Mc- 
intosh V.  Demeray,  5  U.   C.  Q.  B.  343. 

[a]  Wrongfully  and  Fraudulently. 
An  averment  that  an  act  was  done 
"wrongfully  and  fraudulently,  to  in- 
jure" is  equivalent  to  an  express  al- 
legation of  malice.     Forrest  v.  Collier, 

20  Ala.  175,  50  Am.  Dec.  190. 

[b]  Intent  To  Injure. — An  aver- 
ment that  the  defendants  ' '  intended 
to  injure  the  plaintiff"  and  that  they 
"falsely  swore  that  he  was  dishonestly 
disposing  of  his  goods,"  is  insufficient. 
Kerr  v.  Hyman  Bros.,  6  Hawaii  300. 

[c]  Averments  in  this  respect  held 
sufficient,  see  the  following:  Ga. — Horn 
V.  Sims,  92  Ga.  421,  17  S.  E.  670;  Wood- 
ruff V.  Woodruff,  22  Ga.  237.  111.— Gil- 
more  I'.  Mastin,  115  111.  App.  46.  la. 
Johnson  v.  Miller,  69  Iowa  562,  29 
N.  W.  743,  58  Am.  Rep.  231;  Center 
V.  Spring,  2  Iowa  393,  404.  Ky.— Farm- 
ers' &  Traders'  Tobacco  W.  Co.  ■??.  Gib- 
bons, 107  Ky.  611,  55  S.  W.  2.  Neb. 
Jones  V.  Fruin,  26  Neb.  76,  42  N.  W. 
283.  Va. — Marshall  v.  Bussard,  Gilmer 
(21  Va.)  9.  W.  Va.— Burkhart  v.  Jen- 
nings, 2  W.  Va.  242.  Can. — Mcintosh 
V.  Demeray,  5  U.  C.  Q.  B.  343. 

1.  Graziani  v.  Ernst,  169  Ky.  751, 
185  S.  W.  99. 


2.  Lauzon  v.  Charroux,  18  R.  I.  467, 
28  Atl.  975,  malice  in  instituting  the 
suit  need  not  be  alleged.  See  Metcalf 
V.  Bockoven,  62  Neb.  877,  87  N.  W. 
1055. 

3.  Metcalf  v.  Bockoven,  62  Neb. 
877,  87  N.  W.  1055. 

4.  Carrico  v.  Meldrum,  1  A.  K. 
Marsh.    (Ky.)   224. 

[a]  Any  allegations  equivalent  to 
an  allegation  of  malice,  are  sufficient. 
Pittsburgh,  J.  E.  &  E.  R.  Co.  v.  Wake- 
field Hdw.  Co.,  138  N.  C.  174,  50  S.  E. 
571. 

5.  Pittsburgh,  J.  E.  &  E.  R.  Co. 
V.  Wakefield  Hdw.  Co.,  138  N.  C.  174, 
50  S.  E.  571. 

[a]  An  allegation  that  an  attach- 
ment was  sued  out  wrongfully,  fraud- 
ulently, and  in  order  to  oppress  and 
injure  the  plaintiff  shows  malice.  For- 
rest V.  Collier,  20  Ala.  175. 

6.  Pittsburgh,  J.  E.  &  E.  R.  Co. 
v.  Wakefield  Hdw.  Co.,  138  N.  C.  174, 
50  S.  E.  571.  See  also  the  title 
"Process." 

7.  Jones  v.  Oliver,  3  N.  J.  L.  586; 
Courter  v.  Wood,  3  N.  J.  L.  616;  Des- 
preaux  v.  Smock,  3  N.  J.  L.  313; 
Elkington  v.  Deacon,  2  N.  J.  L.  160; 
King  V.  Estabrooks,  77  Vt.  371,  60 
Atl.  84. 

8.  Minn. — O'Neill  v.  Johnson,  53 
Minn.  439,  55  N.  W.  601,  39  Am.  St. 
Rep.  615.  Mo. — Hilbrant  ry.  Donald- 
son, 69  Mo.  App.  92.  Neb. — Clark  v. 
Folkers,  1  Neb.  (Unof.)  96,  95  N.  W, 
328.  N.  Y.— Solis  v.  Manning,  37  How. 
Pr.  13;  Eddy  V.  Beach,  7  Alab.  Pr.  17. 
Tex.— Sutor  V.  Wood,  76  Tex.  403,  13 
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to  be  merely  a  eonelusion  and  insufficient,  and  require  the  malicious 
conduct  to  be  set  forth. ^ 

(V.)  Favorable  Termination  of  Proceeding.  —  The  complaint  must 
show  a  termination  of  the  ori^rinal  proceeding  or  prosecution  in  such 
a  manner  tliat  it  cannot  be  revived,  and  that  if  the  prosecutor  intends 
to  proceed  further,  he  must  institute  proceedings  de  novo,^°  and  fur- 


S.  W.  321.  Can. — Mcintosh  r.  Demeray, 
5  U.  C.  Q.  B.  343. 

[a]  Alleging  merely  the  wrongful 
procurement  of  the  prosecution  is  in- 
sutririi'iit.  Preston  r.  Cooper,  1  Dill. 
5S9,  19  Fed.  Cas.  No.  11,395. 

9.  U.  S. — McCracken  v.  Covington 
City  Nat.  Bank,  4  Fed.  602.  N.  J. 
Jones  V.  Oliver,  3  N.  J.  L.  586;  Courter 
r.  Wood,  3  N.  J.  L.  616;  Dcspreaux  v. 
Smock,  3  N.  J.  L.  313;  Elkin^ton  v. 
Deacon,  2  N.  J.  L.  160.  N.  Y.— Pang- 
burn  r.  Bull,  1  Wend.  345.  Vt.— King 
r.  Estabrooks,  77  Vt.  371,  60  Atl.  84. 
W.  Va. — Tavenner  r.  Morehead,  41  W. 
Va.   116,   23   S.   E.   673. 

[a]  Malicious  Seizure  of  Cattle. 
A  petition  charging  that  the  defend- 
ant, its  officers  and  agents,  caused  the 
cattle  to  be  seized  maliciously,  and  in 
wanton  and  reckless  disregard  of  plain- 
tiff's  rights,  and  without  any  probal)le 
cause  for  believing  they  were  plain- 
tiff's property,  is  not  insufficient  be- 
cause it  did  not  charge  any  facts  or  | 
acts  on  the  part  of  such  officers  or 
agents,  which  showed  malice.  First 
Nat.  Bank  v.  Hogan  (Tex.  Civ.  App.),  j 
185  S.  W.  880.  I 

10.  U.  S.— Stewart  r.  Sonneborn,  98 
U.  S.  187,  25  L.  ed.  116;  Davis  r.  John- 
son, 101  Fed.  952,  42  C.  C.  A.  Ill; 
Thompson  r.  Gatlin,  58  Fed.  534,  7  C 
C.  A.  351 ;  Lanterman  r.  Delaware,  etc. 
R.  Co.,  229  Fed.  770.  Ala.— Sanders 
r.  Davis,  153  Ala.  375,  44  So.  979; 
Southern  C.  &  F.  Co.  v.  Adams,  131 
Ala.  147,  32  So.  503;  Forrest  r.  Collier, 
20  Ala.  175,  56  Am.  Dec.  190;  Long 
r.  Rogers,  17  Ala.  540,  546;  .Tones  r. 
Kirksev,  in  Ala.  839.  Ark. — Haglin  )•. 
Apple,  65  Ark.  274,  45  S.  W.  989.  Cal. 
Dowdell  V.  Carpy,  129  Cal.  168,  61 
Par.  948;  Carpenter  ?•.  Nutter,  127  Cal. 
61,  59  Pac.  301.  Conn. — Wall  r.  Toomey, 
52  Conn.  35;  Monroe  r.  Maples.  1  Root 
553.  Ga.— Grant  r.  Moss,  116  Oa.  87, 
90  S.  E.  709;  I^fcDaniel  r.  Nelnis,  96 
Oa.  366.  23  S.  E.  407.  Haw.— Korr  r. 
Tlyman  Bros..  6  Hawaii  300.  111.— Mo- 
Bcan  V.  Ritchie,  18  111.  114;  Robertson 
f.  Marion,  97  111.  App.  332.    Ind.— Gor- 
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rell  V.  Snow,  31  Ind.  215;  Hays  r.  Bliz- 
zard, 30  Ind.  457.  Ky. — Graziani  v. 
Ernst,  169  Ky.  751,  185  S.  W.  99; 
Wood  r,  Laycock,  3  Mete.  192;  Chelf 
V.  Penn,  2  Mete.  463.  La. — Glisson  v. 
Biggio,  74  So.  907;  Lawler  v.  Levy,  33 
La.  Ann.  220.  Md.— Turner  r.  Walker, 
3  Gill  &  J.  377,  22  Am.  Dec.  329. 
Mich. — Sutton  r.  Van  Akin,  51  Mich. 
463,  16  N.  W.  814.  Minn.— Pixlev  v. 
Reed,  20  Minn.  80,  1  N.  W.  800.  Mo. 
Mooney  v.  Kennett,  19  Mo.  551,  61 
Am.  Dec.  576;  Kelley  r.  Osborn,  86 
Mo.  App.  239;  Eagleton  r.  Kabrich,  66 
Mo.  App.  231;  Freymark  i'.  McKinney 
Bread  Co.,  55  Mo.  App.  435.  Mont. 
Stephens  r.  Conlev,  48  Mont.  352,  138 
Pac.  189,  Ann.  Cas.  1915D,  958.  Neb. 
Lansing  v.  Oliver,  1  Neb.  (Uuof.)  602, 
95  N.  W.  782.     N.  H.— Davis  v.  Clough, 

8  N.  H.  157.  N.  Y.— Smith  r.  Smith, 
26  Hun  573;  Brown  v.  Chadsey,  39 
Barb.   253,  261  ;   Thomason   r.   Demotte, 

9  Abb.  Pr.  242,  IS  How.  Pr.  529.  N.  O. 
Brinkley  r.  Knight,  163  N.  C.  194,  79 
S.  E.  260;  Pittsburgh,  J.  E.  &  E.  R. 
Co.  V.  Wakefield  Hdw.  Co.,  138  N.  C. 
174,  50  S.  E.  571;  Johnson  r.  Finch,  93 
N.  C.  205;  Hatch  v.  Cohen.  84  N.  C. 
602.  37  Am.  Rep.  630.  Ohio.— Zigler 
r.  Russell,  2  Ohio  Dec.  (Reprint)  518, 
3  W.  L.  M.  424;  Anderson  r.  Buchanan, 
Wright  725.  Okla.— Chicago,  R.  I.  & 
P.  R.  Co.  r.  TTollidav,  30  Okla.  680,  120 
Pac.  927,  39  L.  R.  A.  (N.  S.)  205; 
Pchrieber  v.  Clapp.  13  Okla.  215,  74 
Pac.  316.  Ore.— Lane  r.  Ball,  83  Ore. 
404,  160  Pac.  144.  163  Pac.  075;  Forster 
r.  Orr,  17  Ore.  447.  21  Pac.  440.  R.  I. 
Collins  r.  Campbell.  18  R.  T.  738,  31 
Atl.  832.  S.  C— Whalev  r.  Lawton, 
57  S.  C.  256,  35  S.  E.  558;  Tisdalc 
r.  Kingman.  .34  S.  C.  326.  13  S.  E. 
547.  Tenn. — Herzog  r.  Graham,  9  Lea 
152.  Vt.— St.  Johnsbury  &  L.  C.  R. 
Co.  r.  TTunt,  55  Vt.  570,  45  Am. 
Rep.  639.  Va. — Ward  r.  Reasor,  98  Va. 
399.  36  S.  E.  470;  Womack  r.  Circle, 
29  Gratt.  (70  Va.)  192;  Scott  v. 
Shelor.  28  Gratt.  (69  Va.)  891;  Blanks 
r.  Robinson.  1  Va.  Dec.  600.  W.  Va. 
Porter  r.  Mack,  50  W.  Va.  581,  40  S. 
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ther,  that  the  termination  was  in  favor  of  the  plaintiff  in  the  malicious 
prosecution  action,^ ^  or,  if  adverse  to  plaintiff,  that  the  unfavorable 
termination  was  procured  by  the  corruption  or  fraud  of  the  defend- 


E.  459;  Vinal  v.  Core,  18  W.  Va.  1. 
Wis.— Lueck  v.  Heisler,  87  Wis.  644, 
58  N.  W.  1101;  King  r.  Johnston,  81 
Wis.  578,  51  N.  W.  1011.  Wyo.— Mc- 
intosh v.  Wales,  21  Wyo.  397,  i;54  Pae. 
274,  Ann.  Cas.  1916C,  273.  Eng.— Whit- 
worth  V.  Hall,  2  Barn.  &  Add.  695, 
22  E.  C.  L.  291,  109  Eng.  Reprint  1302; 
Fisher  v.  Bristow,  1  Doug.  215,  99  Eng. 
Eeprint  140;  Morgan  i\  Hughes,  2 
Term  Rep.   225,   100   Eng.  Reprint   123. 

[a]  A  complaint  which  only  alleges 
in  an  argumentative  way  that  the  orig- 
inal proceeding  had  terminated  in  the 
plaintiff's  favor  is  inadequate  in  this 
respect.  Collins  v.  Campbell,  18  R.  I. 
738,  31  Atl.  832. 

[b]  Curing    Omission    by    Answer. 

The  omission  of  such  averments  is 
sometimes  cured  by  the  answer.  Wall 
V.  Toomey,  52  Conn.  35. 

[c]  The  means  by  which  this  end 
was  accomplished  need  not  appear. 
Holliday  v.  Holliday,  123  Cal.  26,  55 
Pac.  703. 

11.  U.  S. — Stewart  v.  Sonneborn,  98 
U.  S.  187,  192,  25  L.  ed.  116;  Thomp- 
son V.  Gatlin,  58  Fed.  534,  7  C.  C.  A. 
351.  Ala.— Sanders  v.  Davis,  153  Ala. 
375,  44  So.  979.  Cal.— Holliday  r.  Hol- 
liday, 123  Cal.  26,  55  Pac.  703.  Conn. 
Monroe  v.  Maples,  1  Root  553.  Ga*. 
Waters  v.  Winn,  142  Ga.  138,  82  S.  E. 
537,  Ann.  Cas.  1915D,  1248,  L.  R.  A. 
1915A,  601;  Duckworth  V.  Boykin,  114 
Ga.  969,  41  S.  E.  62;  Marable  v.  Mayer, 
78  Ga.  710,  3  S.  E.  429.  Idaho— Rus- 
sell i\  Chamberlain,  12  Idaho  299,  85 
Pac.  926;  Horner  i\  Chamberlain,  12 
Ida.  304,  85  Pac.  927.  111.— Robertson 
r.  Marion,  97  111.  App.  332.  Ind. — Me- 
Cullough  V.  Rice,  59  Ind.  580;  Gorrell 
V.  Snow,  31  Ind.  215;  Steel  v.  Williams, 
18  Ind.  161.  Ky.— Chelf  V.  Penn,  2 
Mete.  463;  Spring  v.  Besore,  12  B. 
Mon.  551.  Md. — Clements  v.  McCrack- 
en,  20  Atl.  184.  Minn.— Pixley  v.  Reed, 
26  Minn.  80,  1  N.  W.  800.  Mo.— Mooney 
r.  Kennett,  19  Mo.  551,  61  Am.  Dec. 
576;  Harris  r.  Quincv,  etc.  R.  Co.,  172 
Mo.  App.  261,  157  S.  W.  893.  Neb. 
Lansing-  v.  Oliver,  1  Neb.  (Unof.)  602, 
95  N.  W.  782.  N.  J.— Hains  v.  Elwell, 
3  N.  .1.  L.  411.  N.  Y.— Thomason  r. 
Demotte,  9  Abb.  Pr.  242,  18  How.  Pr. 
529.       Ohio.— Chester     Park     Athletic 


Club  Co.  V.  Meyer,  12  Ohio  Dee.  (N.  P.) 
195.  Okla. — Schrieber  v.  Clapp,  13 
Okla.  215,  74  Pac.  316.  R.  I,— Collins 
V.  Campbell,  18  R.  I.  738,  31  Atl.  832. 
S.  0. — Tisdale  v.  Kingman,  34  S.  C. 
326,  13  S.  E.  547.  Va.— Ward  v.  Rea3<jr, 
98  Va.  399,  36  S.  E.  470.  Wash.— Fer- 
guson V.  Tobey,  1  W;ash.  Ter.  275.  Wyo. 
Mcintosh  V.  Wales,  21  Wyo.  397,  405, 
134  Pac.  274,  Ann.  Cas.   1916C,  273. 

[a]  This  rule  is  based  upon  the 
principle  that  until  such  favorable 
termination  the  want  of  probable  cause 
cannot  be  shown  in  a  collateral  action, 
the  proceedings  in  the  court  in  which 
the  prosecution  was  had  being  thus,  of 
necessity  protected.  '  *  If  the  rule  were 
otherwise,  the  judgment  of  courts 
would  have  no  efficacy,  as  they  would 
be  subject  to  impeachment  whenever 
an  attempt  was  made  to  enforce  them, 
and  would  leave  disputes  between  par- 
ties forever  unsettled. ' '  Forster  v. 
Orr,  17  Ore.  447,  21   Pac.  440. 

[b]  Discharge. —  (1)  If  the  com- 
plaint avers  that  the  plaintiff  was  dis- 
charged by  order  of  the  examining 
magistrate  (Ala. — ^Long  t).  Rogers,  17 
Ala.  540,  546;  Cotton  v.  Wilson,  Minor 
203.  N.  J.— Magowan  v.  Rickev,  64  N. 
J.  L.  402,  45  Atl.  804.  Can.— Sinclair 
V.  Haynes,  16  U.  C.  Q.  B.  247.  But 
see  Ward  v.  Reasor,  98  Va.  399,  36 
S.  E.  470;  Morgan  v.  Hughes,  2  T.  R. 
225,  100  Eng.  Reprint  123),  or  (2)  by 
a  specified  court  (Stephens  v.  Conley, 
48  Mont.  352,  138  Pac.  189,  Ann.  Caa. 
1915D,  958),  it  is  sufficient;  but  (3) 
an  averment  that  the  plaintiff,  who 
had  been  arrested  for  violating  a  city 
ordinance,  was  "discharged"  by  an 
"order  of  the  mayor,"  who  acted  arbi- 
trarily in  the  matter,  is  inadequate. 
Tvler'  V.  Smith,  25  R.  I.  486,  56  Atl. 
683. 

[c]  An  averment  that  plaintiff  was 
acquitted  after  trial,  is  sufficient.  Cal. 
Carpenter  v.  Nutter,  127  Cal.  61,  59 
Pac.  301.  N.  J.— Hains  v.  Elwell,  3 
N.  J.  L.  411.  N.  Y.— Thomason  v.  De- 
motte, 9  Abb.  Pr.  242,  18  How.  Pr. 
529. 

[dl  An  averment  that  the  prosecu- 
tor wholly  abandoned  the  prosecution 
complained  of,  is  sufficient.  Southern 
C.  &  F.  Co.  V.  Adams,  131  Ala.  147,  32 
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ant,  siieli  as  suppression  of  evidence  or  bribery  of  jury  or  witnesses.^* 
This  general  rule  applies,  not  only  to  cases  where  the  original  pro- 
ceeding was  of  a  criminal  nature,  but  also  to  cases  where  the  injury 
complained  of  was  sustained  in  a  civil  action, ^^  though  it  is  ap- 
plicable only  to  those  eases  where  the  prosecution  was  regular  in 
form  and  the  court  had  jurisdiction.^*  Where,  however,  the  wrong 
consists  in  the  malicious  use  of  process  incidental  to  the  prosecution 
of  a  civil  action,  such  as  attachment  or  civil  arrest,  the  teniiination 
of  the  main  action  need  not  be  alleged,  but  it  is  sufficient  to  aver  the 
favorable  termination  of  the  incidental  proceedings  under  such 
process,'"*  unless  the  propriety  of  the  proceedings  under  the  process 
dci^ends  upon  the  same  facts  as  the  main  action  in  which  such  pro- 
ceedings were  had.  and  is  therefore  necessarily  only  determined  by 
the  final  termination  of  the  action  itself.'^  So  where  the  original  pro- 
ceeding was  ex  parte,  as  where  a  peace  warrant  was  obtained,  the 
termination  of  the  proceedings  need  not  be  alleged.^' 

Wliere  the  case  is  one  in  which  an  appeal  might  be  taken  some 
courts  require  an  averment  that  no  appeal  was  taken,  or,  if  taken, 


So.  503  (overruling,  in  this  respect, 
Ragsdale  r.  Bowles,  16  Ala.  62); 
Eagleton  v.  Kabrich,  66  Mo.  App.  231. 

12.  Ky. — Graziani  r.  Ernst,  169  Ky. 
751,  185  S.  W.  99.  Mass.— Desmond  r. 
Faweett,  115  N.  E.  2S0.  Ore.— Fones 
r.  Murdock,  SO  Ore.  340,  157  Pac.  148. 
Va.— Saunders  v.  Baldwin,  112  A'a.  431, 
71  S.  E.  620,  Ann.  Cas.  1913B,  1049, 
34  L.  R.  A.  (N.  S.)  958.  W.  Va.— Vinal 
V.  Core,  18  W.  Va.  1. 

fa]  Finding  of  magistrate  need  not 
be  directly  attacked  in  petition  as 
finding  is  prima  facie  only.  Ross  r. 
Hixon,  46  Kan.  550,  26  Pac.  955,  26 
Am.  St.  Rep.  123,  12  L.  R.  A.  760. 

13.  Tisdale  v.  Kingman,  36  S.  C 
326,  13  S.  E.  547. 

fa]  Civil  Suit. — Where  the  cause  of 
action  is  the  malicious  prosecution  of 
a  civil  suit,  it  is  only  necessary  to 
allege  that  the  judgment  in  such  suit 
was  in  favor  of  the  defendant  therein. 
Carter  r.  Paige,  80  Cal.  390,  22  Pac. 
188;  Tisdale  r.  Kingman,  .34  S.  C.  326, 
13  S.  E.  547. 

14.  Forster  v.  Orr,  17  Ore.  447,  21 
Pac.   440. 

fn]  Complaint  Showing  Lack  of 
Jurisdiction. —  If  it  ajipcnrs  from  the 
complaint  that  the  proceedings  in  the 
prosecution  complained  of  were  so  ir- 
regular and  defertive  that  the  court 
did  not  acfjuire  jurisdiction,  the  plead- 
ing might  be  still  sufficient  without 
showing  the  acquittal  of  the  plaintiff. 
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Forster    v.    Orr,    17    Ore.    447,    21    Pac. 
440. 

15.  Ala.— Forrest  r.  Collier,  20  Ala. 
175,  50  Am.  Dec.  190;  Donnell  r.  Jones, 
13  Ala.  490,  48  Am.  Dec.  59,  discharge 
of  attachment.  Ky. — Wood  v.  Laycock, 
3  Mete.  192.  Md.— See  Turner  r.  Walk- 
er, 3  Gill  &  J.  377,  22  Am.  Dec.  329. 
N.  Y.— Ingram  r.  Root,  51  Hun  238, 
3  N.  Y.  Supp.  858,  21  N.  Y.  St.  192. 
N.  C— Pittsburg,  J.  E.  &  E.  R.  Co. 
r.  Wakefield  Hdw.  Co.,  138  N.  C.  174, 
50  S.  E.  571;  Sneeden  r.  Harris,  109 
N.  C.  349,  13  S.  E.  920,  14  L.  R.  A. 
389.  Compare  Johnson  r.  Finch,  93  N. 
C.  205.  S.  C— Hogg  r.  Pincknev,  16 
S.  C.  387.  Va.— Spangler  r.  Booze,  103 
Va.  276,  49  8.   E.  42,  search  warrant. 

[a]  Arrest  in  Cause. — "There  can 
be  no  doubt  that  when  the  order  of 
arrest  is  dependent  for  its  propriety 
upon  the  facts  dehors  the  com])laint, 
an  action  for  malicious  proserution 
may  be  maintained,  if  the  facts  other- 
wise warrant  it,  after  the  order  is 
discharged,  inasmuch  as  such  discharge 
of  the  order  is,  unless  appealed  from, 
necessarily  a  final  judgment  thereon 
in  favor  of  the  arrested  partv. "  In- 
gram r.  Root,  51  Hun  238,  3  N.  Y. 
Supp.   858. 

16.  McCracken  r.  Covington  City 
Nat.  Bank.  4  Fed.  602;  Murson  V. 
Austin,  2  Phila.   (Pa.)    116. 

17.  Lanterman  r.  Delaware,  etc.  R. 
Co.,  229  Fed.  770;  Hyde  i\  Greuch,  62 
Md.  577. 
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that  the  judgment  was  affirmed;^*  others  do  not  so  require.^® 
Code  forms  in  some  states  provide  for  an  allegation  that  the  charge 
had  been  judicially  investigated,^'^  but  an  express  allegation  of  this 
fact  is  unnecessary"  where  it  appears  that  the  charge  was  investigated 
and  the  prosecution  ended  by  the  plaintiff's  discharge,^^  or  a  dismissal 
of  the  charge.^^ 

(VT.)  Damage.  —  It  must  also  appear  from  the  complaint  or  petition, 
that,  by  reason  of  the  acts  complained  of  the  plaintiff  has  been  dam- 
aged.^* A  general  allegation  of  damage  is  ordinarily  sufficient  as  to 
such  damages  as  necessarily  and  naturally  result  from  the  wrongful 
acts  complained  of-^  without  stating  specifically  and  in  separate 
amounts,  the  different  items  which  go  to  make  up  the  total  sum  for 
the  wrong  done.^^     If  special  damages^^  or  punitive    damages    are 


18.  Sutton  t'.  Van  Akin,  51  Mich. 
463,  16  N.  W.  814;  Ingram  v.  Boot, 
51  Hun  238,  3  N.  Y,  Supp.  858,  21 
N.  Y.  St.  192. 

19.  Carter  v.  Paige,  80  Cal.  390,  22 
Pac.  188-,  Luby  v.  Bennett,  111  Wis. 
613,  87  K.  W.  804,  87  Am.  St.  Eep. 
897,  56  L.  U.  A.  261. 

[a]  When  it  appears  that  an  ap- 
peal has  be«n  taken  from  the  judgment 
in  the  original  proceeding  such  pro- 
ceeding is  not  yet  at  an  end  and  the 
plaintiff's  action  is  premature.  Chelf 
V.  Penn,  2  Mete.   (Ky.)   463. 

20.  Strain  v.  Irwin,  195  Ala.  414, 
70  So.  734;  Watson  v.  Cain,  171  Ala. 
151,  54  So.  610;  Southern  Car  &  Foun- 
dry Co.  V.  Adams,  131  Ala.  147,  32 
So.  503. 

[a]  Reason  of  Provision. — A  judi- 
cial investigation  is  the  usual  sequel 
to  a  criminal  proceeding,  and  the  in- 
clusion of  this  allegation  in  the  code 
form  of  complaint  was  no  doubt  in- 
tended merely  as  an  adaptation  of  the 
form  to  the  most  usual  state  of  the 
case.  Watson  v.  Cain,  171  Ala.  151, 
54  So.  610. 

[b]  Curing  by  Answer. — The  omis- 
sion of  such  an  averment  may  be  cured 
by  the  answer.  Wall  i\  Toomey,  52 
Conn.  35;  Stephens  v.  Conley,  48  Mont. 
352,  138  Pac.  189,  Ann.  Cas.  19'15D, 
958. 

21.  Strain  v.  Irwin,  195  Ala.  414,  70 
So.  734;  Southern  Car  &  F.  Co.  V. 
Adams,  131  Ala.  147,  32  So.  503. 

22,.  Strain  v.  Irwin,  195  Ala.  414,  70 
So.  734.  See  Watson  v.  Cain,  171  Ala. 
151,  54  So.   610. 

23.  Southern  C.  &  F.  Co.  Adams,  131 
Ala.   147,  32  So.  503. 

24.  Ala.— Sanders  v.  Davis,  153  Ala. 


375,  44  So.  979.  Ga.— Page  v.  Citizens' 
Banking  Co.,  Ill  Ga.  73,  36  S.  E.  418, 
78  Am.  St.  Bep.  144,  51  L.  R.  A.  463. 
Haw. — Kerr  v.  Hyman  Bros.,  6  Hawaii 
300.      Idaho. — Russell    v.    Chamberlain, 

12  Idaho  299,  85  Pac.  926;  Horner  v. 
Chamberlain,  12  Idaho  304,  85  Pac.  927. 
Ind.— McCullough  v.  Rice,  59  Ind.  580. 
la. — Center  v.  Spring,  2  Iowa  393, 
404.  Ky.— Farmers'  &  Traders'  To- 
bacco W.  Co.  V.  Gibbons,  107  Ky.  611, 
55  S.  W.  2.  La.— Lawler  v.  Levy,  33 
La.  Ann.  220.  Mont. — Stephens  i\  Con- 
ley,  48  Mont.  352,  138  Pac.  189,  Ann. 
Cas.  191 5D,  958.  N.  J.— Elkington  v. 
Deacon,  2  N.  J.  L.  160.  Ore.— Mitchell 
V.  Silver  Lake  Lodge,  29  Ore.  294,  301, 
45  Pac.  798.  Tex. — Moehring  v.  Hall, 
66  Tex.  240,  1  S.  W.  258.  Wyo.— Mc- 
intosh V.  Wales,  21  Wyo.  397,  134  Pac. 
274,  Ann.  Cas.  1916C,  273. 

See  generally  13  Standard  Proc. 
360. 

25.  Hawkins  v.  Collins,  5  Ala.  App. 
522,  59  So.  694;  Moehring  r.  Hall,  66 
Tex.  240,  1  S.  W.  258.  See  Ten  Gate 
V.  Pansier,  10  Okla.  7,  65  Pac.  375,  and 

13  Standard  Proc.  364. 

[a]  Where  damage  is  alleged  but 
the  amount  is  not  specified,  (1)  it  is 
sufficient  as  against  a  demurrer 
(Schoonover  r.  Reed,  66  Ind.  598.  See 
13  Standard  Proc.  362)  ;  and  (2) 
especially  is  this  true  where  damages 
are  necessarily  inferable  from  the 
facts  alleged.  Luby  v.  Bennett,  111 
Wis.  613,  87  N.  W.  804,  87  Am.  St. 
Rep.   897,  56  L.  E.   A.   261. 

26.  Tilton  v.  Morgaridge,  12  Ohio 
St.  98;  Ten  Gate  v.  Fansler,  10  Okla. 
7,  65  Pac.  375.  See  13  Standard  Proc. 
363. 

27.  AJa. — Hanchey  v.   Brunson,   175 
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soneht."  the  facts  from  which  these  damagres  arise  must  be  alleged. 
Expenditure  for  attorney's  fees  must  be  specially  alleged,  and  are  not 
recoverable  under  the  general  allegation  of  damage. ^° 

c.  Joinder  of  Actions. —  (I.)  Generally.  — Joinder  of  other  causes 
of  action  with  one  for  malicious  prosecution  is  obviously  governed  by 
the  general  rules  and  principles  elsewhere  treated. ^"^  In  the  absence 
of  statutory  provisions  authorizing  it,  a  count  for  malicious  prosecution, 
which  is  in  case,  cannot  be  joined  with  a  eount  in  trespass,^^  or  with 
one  for  libel,^^  nor  can  a  count  based  upon  a  statute  to  prevent 
vexatious  suits,  and  which  provides  for  treble  damages  be  joined  with 
a  common  law  count  in  case  for  malicious  prosecution.^^  But  under 
a  statute  allowing  the  joinder  of  actions  for  injuries  to  character,  a 
count  for  malicious  prosecution  may  be  joined  with  one  for  slander," 


Ala.  23R,  56  So.  971,  Ann.  Cas.  1914C, 
804.  ni.— Ilorne  v.  Sullivan,  83  111.  30 
(loss  in  business) ;  Miles  v.  Weston,  60 
111.  361,  mistreatment  in  prison.  N.  Y. 
Brockleman  v.  Brandt,  10  Abb.  Pr. 
141.  Pa.— Stanfield  v.  Phillips,  78  Pa. 
73. 

See  13  Standard  Proc.  365. 

But  see  Davis  r.  Seeley,  91  Iowa  583, 
60  N.  W.  183,  51  Am.  St.  Rep.  356; 
Martin  v.  Corseadden,  34  Mout.  308, 
86  Pac.  33. 

[a]  Examples. —  (1)  Damages  which, 
althdu^li  based  upon  the  arrest,  flow 
from  an  independent  act  (Solis  r.  Man- 
ning, 37  How.  Pr.  [N.  Y.]  13),  as,  for 
example,  (2)  a  libelous  publication  by 
the  defendant  concerning  the  arrest  of 
the  plaintiff  in  the  original  proceeding 
(Solis  V.  Manning,  37  How.  Pr.  [N.  Y.] 
13;  Brockleman  v.  Brandt,  10  Abb.  Pr. 
[N.  Y.]  141),  or  (3)  the  payment  of 
money  to  procure  one's  liberty  (Ten 
Gate  V.  Fansler,  10  Okla.  7,  65  Pac 
375;  Hamilton  r.  Feemster,  4  Rich.  L. 
[S.  C]  573),  should  be  specially 
pleaded. 

[b]  Costs. — Thompson  v.  Lumloy,  7 
Daly  (N.  Y.)  74;  Cotterell  r.  .Tones,  7 
Eng.  L.  &  Eq.  Rep.  475.  But  see 
Closson  r.  Staples,  42  Vt.  209,  226,  1 
Am.  Rep.  316. 

28.  Ten  Cate  r.  Fansler,  10  Okla. 
7,  13,  65  Pac.  375.  See  13  Standard 
Proc.  366.  Compare  Brockleman  r. 
Brandt,  10  Abb.  Pr.  (N.  Y.)  141,  as 
to  motive. 

fa]  Separating  Punitive  From  Ac- 
tual Damages. —  fl)  It  is  considered 
better  prriftice  to  separate  the  actual 
from  the  punitive  or  vindictive  dam- 
ages   (Moehring  v.  Hall,   66   Tex.    240, 
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1  S.  W.  258;  Kaufman  v.  Wicks,  62 
Tex.  234),  and  (2)  is  required  by  stat- 
utes in  some  states.  Hilbrant  v.  Don- 
aJdson,  69  Mo.  App.  92.  (3)  But  ob- 
jection for  failure  to  separate  such 
damages  cannot  be  first  made  on  ap- 
peal. Moehring  v.  Hall,  66  Tex.  240, 
1   S.   W.   258. 

29.  Tutwiler  Coal,  C.  &  T.  Co.  v. 
Tuvin,  158  Ala.  657,  48  So.  79;  Haw- 
kins v.  Collins,  5  Ala.  App.  522,  59 
So.  694. 

[a]  Reasonableness  and  necessity 
of  such  fees  need  not  be  alleged. 
Strain  v.  Irwin,  195  Ala.  414,  70  So. 
734. 

30.  See  generally  the  title  "Join- 
der of  Actions." 

fa]  Joinder  of  malicious  prosecu- 
tion and  abuse  of  process  permissible. 
Brown  r.  Master,  104  Ala.  451,  16  So. 
443;  Baldwin  r.  Weed,  17  Wend.  (N. 
Y.)  224.  But  see  McDaniel  r.  Nelms, 
96  Ga.  366,  23  S.  E.  407,  containing 
contrary  intimation. 

31.  Shejipard  r.  Furniss,  10  Ala. 
760. 

32.  Graziani  r.  Ernst,  169  Kv.  751, 
758,  185  S.  W.  99;  Tandy  r.  Riley,  26 
Ky.  L.  Rep.  98,  80  S.  W.  776;  Dragoo 
r.  Levi,  2  Duvall  520;  Haughie  v.  New 
York  &  N.  J.  Tel.  Co.,  34  Misc.  634, 
70  N.  Y.  Supp.  584,  by  statute. 

33.  Whipple  r.  Fuller,  11  Conn.  582, 
29    Am.   Dec.    330. 

34.  Mich. — Cadwell  v.  Corev,  91 
Mich.  335,  51  N.  W.  888.  Ohio.-^Shore 
r.  Smith,  15  Ohio  St.  173.  Tenn.— Bible 
r.  Palmer,  95  Tenn.  393,  32  S.  W.  249. 
Tex. — Kleinsmith  r.  Hamlin  (Tex.  Civ. 
App.),  60  S.  W.  994. 

Contra.— Tan(\v  v.  Riley,  26  Ky.  L. 
Rep.  98,  80  S.  W.  776. 
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or  with  one  for  libel.^^  In  some  states  a  cause  of  action  for  malicious 
prosecution  may  be  joined  in  the  same  complaint  with  one  for  false 
imprisonment.^^  A  cause  of  action  for  malicious  prosecution  of  an 
attachment  cannot  be  united  with  one  against  the  surety  on  the  attach- 
ment bond.^^ 

(II.)  Separate  Statement.  —  Different  causes  of  action,  based  on  dif- 
ferent theories  must  be  separately  stated  even  where  it  is  permissible 
to  join  them  in  the  same  complaint. ^^ 

2.  Demurrer  and  Other  Objections  to  Complaint.  —  a.  Generally. 
Demurrers  and  other  objections  to  the  declaration  or  complaint  follow 
the  general  rules  in  such  matters.^^ 

b.  Aider  hy  Verdict.  —  In  accordance  with  the  general  rules  else- 
where treated,*"  a  timely  objection  must  be  made  to  defects  of  form 
which  would  be  cured  by  pleading  to  the  merits  or  by  verdict,  other- 
wise they  are  waived.*^ 

3.  Answer  or  Plea.  —  Pleas  and  answers  in  actions  for  malicious 
prosecution  must  conform  to  the  general  rules  governing  such  plead- 


35.  Sullivan  v.  Garland,  5  Ariz.  188, 
50  Pac.  31. 

36.  San  Antonio  &  A.  P.  R.  Co. 
r.  Griffin,  20  Tex.  Civ.  App.  91,  48  S. 
W.  542,  affirmed,  93  Tex.  694;  Lueck 
V.  Heisler,  87  Wis.  644,  58  N.  W.  1101. 
See  14  Standard  Pkoc.  698. 

37.  Pittsburg,  J.  E.  &  E.  R.  Co. 
V.  Wakefield  Hdw.  Co.,  135  N.  C  73, 
47  S.  E.  234. 

38.  Johnston  V.  Meagher,  14  Utah 
426,  47  Pac.  861;  Miskimmons  v.  Moore, 
10  Wyo.  41,  65  Pac.  1000.  See  the  title 
"Several  Counts." 

[a]  Different  Grounds  of  Action. 
In  an  action  for  malicious  prosecution 
in  suing  out  a  writ  of  attachment,  a 
single  count  is  not  objectionable  be- 
cause it  seeks  to  recover,  (1)  for 
wrongfully  causing  the  writ  to  be  is- 
sued; (2),  for  wrongfully  causing  the 
same  to  be  levied;  (3),  for  excessive 
levy;  and,  (4)  for  improper  conduct  in 
making  the  levy;  all  the  matters  thus 
specified  being  component  parts  of  the 
malicious  prosecution  complained  of. 
Brown  v.  Master,  104  Ala.  451,  16  So. 
443. 

39.  See  the  titles  "Demurrer;" 
"Striking  Out  and  Withdrawal;"  and 
other  specific  titles. 

[a]  A  demurrer  which  goes  beyond 
what  is  required,  as,  for  example,  stat- 
ing that  "it  conclusively  appears  by 
said  declaration  that  there  was  prob- 
able cause,"  does  not  fail  to  "point 
out"  the  particulars  of  the  defect. 
Dennehey  v.  Woodsum,  100  Mass,  195. 


40.  As  to  aider  by  verdict  generally, 
see  the  title  "Pleading." 

41.  Ark. — See  Mclllroy  v.  Adams, 
32  Ark.  315,  uncertainty.  Minn. — Coch- 
rane V.  Quackenbush,  29  Minn.  376,  13 
N.  W.  154.  Tex. — Moehring  v.  Hall,  66 
Tex.  240,  1  S.  W.  258. 

[a]  Failure  to  sufficiently  describe 
the  offense  with  which  plaintiff  was 
charged,  cured  by  verdict.  Thomas  v. 
Hunter,  44  Ind.  477;  Munroe  v.  Abbott, 
39'  U.  C.  Q.  B.   (Can.)    78. 

[b]  Failure  to  allege  termination  of 
original  proceeding.  Ala. — Rea  v.  Lew- 
is, Minor  382.  Conn. — ^Wall  v.  Toomey, 
52  Conn.  35.  lU.— Spaids  v.  Barrett, 
57  HI.  289,  11  Am.  Rep.  10.  Mich. 
Sutton  r.  Van  Akin,  51  Mich.  463,  16 
N.  W.  814.  N.  Y.— Bump  v.  Betts,  19 
Wend.  421.  But  see  Freymark  r.  Mc- 
Kinney  Bread  Co.,  55  Mo.  App.  435. 

[c]  Lack    of   Probable    Cause. — (1) 

Failure  to  aver  cured  by  verdict.  Hogg 
V.  Pincknev,  16  S.  C.  387.  (2)  Contra, 
Ellis  V.  Thilman,  3  Call  (7  Va.)  3.  (3) 
An  allegation  that  the  original  pro- 
ceeding was  instituted  "wrongfully 
and  without  good  cause."  while  ir- 
regular, is  sufficient  after  verdict. 
Spengler  v.  Davy,  15  Gratt.  (56  Va.) 
381. 

[d]  Misjoinder  of  Parties. — ^Rhoada 
V.  Booth,  14  Iowa  575.  See  the  title 
"Parties." 

[e]  Failure  to  allege  malice  is,  how- 
ever, fatal.  Dauehy  v.  Salisbury,  29 
Conn.  124.  Compare  Spengler  v.  Davy, 
15  Gratt.  (56  Va.)  381. 
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mgs.*-  Thus  the  general  issue  or  general  denial  puts  in  issue  the 
material  averments  of  the  complaint,  in  accordance  with  the  rules 
elsewhere  treated,*"'  it  being  unnecessary  to  plead  specially  facts  which 
amount  to  no  more  than  a  denial  of  the  plaintiff's  averments."  Thus 
under  a  general  denial  or  general  issue  the  defendant  may  prove 
probable  cause,"  good  faith,*«  absence  of  malice,"^  show  advice  of 
attorney  in  bringing  the  prosecution,*^  that  the  prosecution  has  not 
tennintited,*^  that  it  was  not  instigated  by  the  dcf.'ndant,°"  or  the 
guilt  of  the  plaintiff,"  nor  is  it  required  that  he  plead  facts  which  it 
will  only  become  necessary  for  him  to  prove  to  rebut  or  repel  the 
evidence  introduced  by  the  plaintiff.^-  However,  it  is  permissible  to 
specially  plead  the  facts  constituting  probable  cause  for  prosecution," 

42.  See  the  titles  "Answers;"  T.  Warehouse  Co.  r.  Gibbons,  107  Ky. 
"Confession  and  Avoidance;"  "De-  611,  55  S.  W.  2,  21  Ky.  L.  Rep.  1348; 
nials;"  "Pleas;"  and  titles  dcalinfj  Crawford  r.  Keyser,  5  Ky.  L.  Rep.  694; 
with  specific  pleas.  See  also  the  fol-  Arnold  v.  Hicks,  5  Ky.  L.  Rep.  934; 
lowing:  Mass. — Brigham  r.  Aldrich,  105  Johnson  v.  Cnem,  4  Ky.  L.  Rep.  860. 
Mass.  212.  Minn. — Beversdorf  v.  Sump,  Mass. — Folger  r.  Washburn,  137  Mass. 
39  Minn.  495,  41  N."  W.  101,  12  Am.  60.  Mo.— Sparlincr  r.  Conway,  75  Mo. 
St.  Rep.  678.  Mo.— Babcock  r.  Mer-  510,  affirming  6  Mo.  App.  283.  Mont, 
chants'  Exchange,  159  Mo.  381,  60  S.  Stephens  r.  Conley,  48  Mont.  352,  138 
W.    732.  Pac.  189,  Ann.  Cas.  1915D,  958;  Smith 

[a]  Another  Action  Pending. — See  v.  Davis,  3  Mont.  109.  Tex.— Griffin 
Foster  v.  Napier,  73  Ala.  595,  and  the  v.  Chubb,  7  Tox.  603,  58  Am.  Dec.  85. 
title  "Another  Action  Pending."  I       [a]     Reason  of  Rule.— The  advice  of 

43.  See  Trogden  v.  Deckard,  45  Ind.  counsel  is  evidently  not  a  statement 
572;  Griffin  r.  Chubb,  7  Tex.  603,  58  of  facts  which  constitute  an  estoppel 
Am.'  Dec.  85,  and  the  title  "Denials."     against   the   cause   of   action   stated    in 

44      Griffin  v.  Chubb,  7  Tex.  603,  612,  the  petition,  nor  is  it  in   avoidance  of 

58  Am.  Dec.  85.  i  such  a  cause  of  action  because  it  con- 

45.     Ind. — Trogden     v.    Deckard,     45  fesses   nothing   stated    in    the   petition, 

Tnd.   572.     La. — Hitchcock   r.   North,   5  and    there    can    be    no    avoidance   of   a 

Rob.    328,    39    Am.     Dec.     540.       Mass.  thing  which  is  not  confessed,  nor  is  it 

Brigham    r.    Aldrich,    105     Mass.     212.  a    set-off,   counterclaim,     or     cross-peti- 

Mont. — Stephens   r.    Conley,    48    Mont.  tion.      Tt    would    seem,    therefore,    that 

352,    138    Pac.    189,    Ann.    Cas.    1915D,  the  conclusion  is  irresistible  that  there 

958.    Tex. — Sutor  r.  Wood,  76  Tex.  403,  exists  no  rule  of  pleading  requiring  this 

13  S.  W.  321;  Griffin  r.  Chubb,  7  Tex.  [  character  of  defense  to  be  specially  re- 


603,  58  Am.  Dec.  85.  Wash.— Kellogg 
V.  Scheuerman,  18  Wash.  293,  51  Pac. 
344,  52  Pac.  237. 

Contra,  Fant  v.  McDaniel,  1  Brev. 
173,  2  Am.  Dec.  660. 

46.     Stephens  r.    Conley,    48     Mont. 


lied  upon  by  plea  in  order  to  enable 
the  defendant  to  obtain  the  benefit  of 
it.  Eniler  r.  Fox,  172  Ky.  200,  189 
S.  W.  469,  472. 

49.     Stephens    r.    Conlev,     48     Mont. 
352,    138    Pac.    189,    Ann.'   Cas.    1915D, 


352,    138    Pac.    189,    Ann.    Cas.    1915D,     958. 

9.18.  50.     Stephens    r.    Conley,    48    Afont. 

47.  La.— Hitchcock  r.  North,  5  Rob.  I  352,  138  Pac.  189,  Ann. "  Cas.  1915D, 
328,  39  Am.  Dec.  540.  Mont. — Stephens     958. 

V.  Conlev,  48  Mont.  352,   138  Pac.   189,  I       51.     Bruley  r.  Rose,  57  Towa  651,  11 

Ann.  Cas.   1915D,  958;   Smith  r.  Davis,     N.  W.  620. 

3  Mont.  109.     Tex.— Sutnr  r.  Wood,  76  i       52.     Donnell  v.  .Tones,  13  Ala.  490.  48 

Tex.    403,    13    S.    W.    321;     Griffin    V.I  Am.   Dec.   59;   Griffin  r.  Chubb,   7   Tex. 

Chubb,   7   Tex.   603,  613,   58   Am.   Dec.     603,  612,  58  Am.  Dec.  85. 

85.  I       53.     See  the  following:  Ind. — Horton 

48.  Cal.— Levy  v.  Brannan,  39  Cal.  r.  Smelser,  5  Blnckf.  428;  Brown  t'. 
485.  Ky.— Emler  r.  Fox.  172  Kv.  290.  Connelly,  5  Blackf.  390.  N.  J.--Spen- 
189  S.  W.  469;  Farmers'  &  Shipperi'     cer  v.  Anness,  32  N.  J.  L.  100.     Ohio. 
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)r  advice  of  counsel,^^  in  some  jurisdictions,  at  least.  And  it  has 
been  held  that  where  plaintiff's  bad  repiitation,^'  or  specific  acts  of 
dishonesty^"  are  relied  upon,  they  constitute  new  matter  under  the 
code,  which  must  be  pleaded,"  and  where  the  determination  of  the 
original  proceeding  was  effected  through  a  compromise  this  fact  should 
be  specially  pleaded.^^  In  some  states  a  plea  of  justification  may  be 
joined  with   the  general  issue.^^ 

4.  Amended  and  Supplemental  Pleadings.^"  —  An  amendment 
changing  an  action  of  malicious  prosecution  to  one  for  false  imprison- 
ment is  not  permissible.''^  The  termination  of  the  original  proceeding 
since  the  institution  of  the  action  for  malicious  prosecution  cannot  be 
set  up  by  supplemental  pleading."^ 

5,  Replication.  —  The  propriety  or  necessity  of  a  replication  is 
governed  by  the  general  rules  elsewhere  treated.*^ 

F.  Trial.  —  1.  Generally.  —  The  trial  of  the  action  for  malicious 
prosecution  is  governed  by  the  general  rules  applicable  to  the  conduct 
of  civil  proceedings.*^"  A  sufficient  plea  of  justification  will,  however, 
vary  the  usual  order  to  the  extent  of  giving  to  the  defendant  the  right 
to  open  and  close.®' 


Wilson  V.  Ferrari,  1  Disn.  579,  12  Ohio 
Dec.  (Reprint)   807. 

Special  pleas  amounting  to  general 
issue,  or  general  denial,  see  3  Standard 
Proc.   240;   7   Standard  Proc.   104. 

[a]  A  mere  averment  (1)  of  prob- 
able cause  without  statement  of  the 
facts,  is  insufficient.  Brown  v.  Connelly, 
5  Black.  (Ind.)  390.  (2)  But  a  plea  to 
an  action  for  wrongfully  and  vexatious- 
ly  suing  out  an  attachment,  which  avers 
that  the  attachment  "was  not  sued 
out  wrongfully,  maliciously,  or  vex- 
atiously,  and  was  not  sued  out  without 
reasonable  or  probable  cause,"  presents 
a  substantial  defense  to  the  action, 
and  is  not  demurrable.  Marshall  v. 
Betner,  17  Ala.  832.  See  also  Singer 
S.  Mach.  Co.  V.  Dyer,  156  Ky.  156,  160 
S.  W.  917. 

54.  Eihlert  r.  Gommoll,  3  Ohio  Cir.  | 
Ct.   (N.  S.)   345,  13  Ohio  Cir.  Dec.  586. 

[a]  A  plea  of  advice  of  counsel 
must  allege  that  such  advice  was 
based  upon  full  presentation  of  the 
facts  to  counsel.  Ash  r.  Marlow,  20 
Ohio  119;  Crane  v.  Buchmann,  4  Ohio 
Dec.  520;  Lamprecht  v.  Ctane,  4  W.  L. 
Bull.   1107. 

55.  Scheer   v.   Keown,   34   Wis.   349. 

56.  Degenhart  v.  Schmidt,  7  Mo. 
App.   117. 

57.  Pleading  new  matter,  see  2 
Standard  Proc.  37;  5  Standard  Proc. 
238. 

58.  Singer  S.  Mach.  Co.  v.  Dyer,  156 
Ky.  156,  160  S.  W.  917. 


59.  Rigden  v.  Jordan,  81  Ga.  668, 
7  S.  E.  857,  but  under  the  code  it 
supersedes  the  general  issue  in  such 
case.  But  see  contra,  Trogden  v.  Deck- 
ard,  45  Ind.  572;  Brown  v.  Connelly. 
5  Blaekf.    (Ind.)    390. 

But  as  to  joinder  of  denials  with 
plea  of  confession  and  avoidance  gen- 
erally, see  5  Standard  Proc.  243. 

60.  See  generally  the  titles  "Amend- 
ments and  Jeofails;"  "Supplemental 
Pleading. ' ' 

61.  Langrueter  v.  Iroquois  Co.,  -10 
Ohio  N.  P.  (N.  S.)  81,  refusing  to 
follow  Spice  &  Son  v.  Steinruck,  14 
Ohio  St.  213,  apparently  to  the  con- 
trary. 

Amendments  changing  cause  of  ac- 
tion, see  the  title  "New  Cause  of  Ac- 
tion or  Defense." 

ea  Continental  C.  &  I.  Co.  v.  Vinal. 
48  Hun  620,  1  N.  Y.  Supp.  200,  14 
Civ„  Proc.  293,  15  N.  Y.  St.  968. 

63.  See  generally  the  title  "Repli- 
cation and  Reply." 

[a]  There  is  no  necessity  for  a  re- 
ply where  the  answer  sets  up  that  the 
defendant  acted  in  good  faith  and  upon 
the  advice  of  an  attorney  at  law. 
Stephens  v.  Conley,  48  Mont.  352,  138 
Pac.  189,  Ann.   Cas.   1915D,  958. 

64.  See  generally  the  title  "Trial," 
and  the  cross-references  there  found. 

65.  Horn  v.  Sims,  92  Ga.  421,  17  S. 
E.  670;  Rigden  v.  Jordan,  81  Ga,  668, 
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2.  Variance.  —  In  accordance  with  the  general  principles  and  rules 
elsewhere  treated,  the  pleading  should  correspond  with  the  proof,"" 
and  it  is  retrardcd  as  a  material  variance  to  allege  a  prosecution  for 
one  offense  and  prove  a  prosecution  for  a  different  offense.''' 

3.  Questions  of  Law  and  Fact.*^^  —  The  question  of  probable  cause 
generally  is  a  mixed  (lucstion  of  law  and  fact."®    What  facts  and  cir- 


7   S.   E.   S57.     See  the  title   "Opening 
and  Closing."  ! 

66.  See    the    title 
Failure  of  Proof. ' '  I 

[a]  Allegation  of  Judicial  InTestl- 
gation.— A  ooniplaint  containing  the 
statutory  averment  that  the  charjje  of 
robbery  had  been  "judicially  investi- 
gated," where  the  proof  was  that  the 
only  judicial  action  thereon  was  the 
entry  of  a  nolle  prosequi,  by  which  the 
prosecution  was  ended,  is  not  a  vari- 
ance. Watson  V.  Cain,  171  Ala.  151, 
54  So.  610. 

fb]  Variance  as  to  name  of  one  of 
several  codefendants  could  in  no  way 
affect  the  charjxe  against  the  defend- 
ant. Armstrong  V.  Grogan,  5  Sneed 
(Tenn.)   108. 

67.  See   infra,  this  note. 

[a]  Larceny,  Eobbery  and  Stealing. 
(1)  To  charge  the  offense  for  which 
plaintiff  was  maliciously  prosecuted 
was  robbery,  where  it  was  in  fact  lar- 
ceny (Bennett  r.  Black,  1  Stew.  [Ala.] 
494),  or  (2)  larceny  where  the  charge 
wa?  stealing  and  removing  an  ox  from 
a  range  is  fatal.  Thompson  r.  Richard- 
son, 96   Ala.  488,  11   So.   728. 

[bl  Larceny  and  Stealing. — Where 
the  declaration  states  that  the  charge 
was  for  "feloniously  taking,  stealing, 
and  conveying  away  a  lot  of  hogs," 
etc.,  while  in  the  warrant  the  charge 
is,  "did  steal  and  kill  a  lot  of  hogs," 
etc.;  this  is  not  a  fatal  variance,  as 
the  word  "steal"  im]iorts  the  charge 
of  larceny,  and  so  the  difference  in  the 
words  is  not  material.  Armstrong  v. 
Grogan,  5  Sneed   (Tenn.)   108. 

fc]  Acts  Punishable  as  Theft. — The 
petition  alleged  the  arrest,  etc.,  of 
plaintiff,  under  process  is.sued  upon  af- 
fidavit and  complaint  of  defendant, 
charging  plaintiff  with  knowingly  cut- 
ting and  carrying  away  timber  from 
land  nof  his  own,  etc.  Upon  the  trial 
the  affidavit  was  introduced,  and  ovei 
objection  the  capias  and  V>ond  in  the 
case,  in  which  the  plaintiff  was  charged 
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with  theft.     This  was  no  variance,  as 
these    acts   were    punishable    as    theft. 
Variance    and!  Cooper   v.    Langway,    76    Tex.    121,    13 
S.  W.  179. 


68.  See     the     title     "Province     oi 
Judge  and  Jury," 

69.  U.  S.— Stewart  v.  Sonneborn,  93 
U.  S.  187,  196,  25  L.  ed.  116.  Ark. 
Chrisman  r.  Carnev,  33  Ark.  316.  Cal. 
Potter  V.  Scale,  8  Cal.  217.  Ind.— Penn- 
sylvania Co.  V.  Weddle,  100  Ind.  138. 
Me.— Finn  r.  Frink,  84  Me.  261,  24 
Atl.  851,  30  Am.  St.  Rep.  348;  Humph- 
ries r.  Parker,  52  Me.  502;  Ulmer  v. 
Leland,  1  Greenl.  135,  10  Am.  Dec. 
48.  Mass.— Wilder  r.  Holden,  24  Pick.  8. 
Mo. — Boogher  r.  Hough,  99  Mo.  183, 
12  S.  W.  524.  N.  Y.— Fagnan  r.  Knox, 
66  N.  Y.  525,  1  Abb.  N.  C.  246,  re- 
tersinci  S  .Tones  &  S.  41;  Besson  V. 
Southard,  10  N.  Y.  236;  Hall  v.  Suy- 
dam,  6  Barb.  83;  Gorton  r.  De  Angelis, 
6  Wend.  418;  Masten  r.  Deyo,  2  Wend. 
424;  Bulkelev  v.  Smith.  2  Ducr  261; 
Rhodes  r.  Brandt,  21  Hun  1;  Bankell 
V.  Weinacht,  99  App.  Div.  316,  91  N.  Y, 
Supp.  107;  Hamilton  v.  Davey,  28  App. 
Div.  457,  51  N.  Y.  Supp.  88;  Palmer 
r.  Palmer,  8  App.  Div.  331,  40  N.  Y. 
Supp.  829,  75  N.  Y.  St.  215.  N.  C. 
Tyler  r.  Mahoney,  166  N.  C.  509,  82 
S.  E.  870.  Ohio. — Doll  v.  Schoenberg, 
2  Disn.  54.  Pa. — Travis  v.  Smith,  1 
Pa.  234,  44  Am.  Dec.  125.  Tenn. 
Cooper  r.  Flemming,  114  Tenn.  40,  84 
S.  W.  801,  68  L.  R.  A.  849.  Tex.— Shan- 
non r.  Jones,  76  Tex.  141,  13  S.  W.  477; 
Gulf,  C.  &  S.  F.  Rv.  Co.  r.  James,  73 
Tex.  12,  10  S.  W.  744,  15  Am.  St.  Rep. 
743;  Culbertson  r.  Cabeen,  29  Tex.  247. 
Va.— Boush  V.  Fidelity  &  Dep.  Co.,  100 
Ya.  735,  42  S.  E.  877;  Crabtree  r.  Hor- 
ton,  4  Munf.  (18  Va.)  59.  Wash.— Fin- 
igan  r.  Sullivan,  65  Wash.  625.  118  Pac. 
888.  W.  Va.— Waldron  r.  Sperry,  53 
W.  Va.  116,  44  S.  E.  283;  ]\Ioats  v. 
Rvmer,  18  W.  Va.  642,  41  Am.  Rep. 
703;  Vinal  r.  Core,  18  W.  Va.  1.  Eng. 
Johnstone  r.  Sutton,  1  T.  R.  493, 
510,  544,  1  Bro.  P.  C.  76,  1  Eng.  Rul. 
Cas.   765,  99   Eng.  Reprint  1225. 
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cumstances  amount  to  probable  cause  is  a  question  of  law/"  and  where 


70.  U.  S. — Stewart  v.  Sonneborn,  98 
U.  S.  187,  1&4,  25  Ll  ed.  116;  Cragin 
V.  De  Pape,  159  Fed.  691,  86  C.  C. 
A.  559;  Knight  V.  International  &  Gr. 
N.  B.  Co.,  23  U.  S.  App.  356,  61  Fed. 
87,  9  C.  C.  A.  376;  Sanders  v.  Palmer, 
14  U.  S.  App.  297,  55  Fed.  217,  5  G.  C 
A.  77;  Castro  i'.  De  Uriarte,  16  Fed.  93. 
Ariz. — McDonald  v.  Atlantic  &  P.  R. 
Co.,  3  Ariz.  96,  21  Pac.  338.  Ark. 
Foster  v.  Pitts,  63  Ark.  387,  38  S.  W. 
1114;  Chrisman  V.  Carney,  33  Ark. 
316.  Cal. — Euno  v.  Williams,  162  Cal. 
444,  122  Pac.  1082;  Scrivani  v.  Dondero, 
128  Cal.  31,  60  Pac.  463;  Holliday  ■;;. 
Hollidav,  123  Cal.  26,  55  Pac.  703;  Sea- 
bridge  "v.  McAdams,  108  Cal.  345,  41 
Pac.  409;  Smith  v.  Liverpool  &  L.  & 
G.  Ins.  Co.,  107  Cal.  432,  40  Pac.  540; 
Sandell  v.  Sherman,  107  Cal.  891,  40 
Pac.  493;  People  v.  Kilvington,  104 
Cal.  86,  37  Pac.  799,  43  Am.  St.  Rep. 
73;  Ball  r.  Rawles,  93  Cal.  222,  28  Pac. 
937,  27  Am.  St.  Rep.  174.  Colo.— Grimes 
V.  Greenblatt,  47  Colo.  495,  107  Pac. 
1111,  19  Ann.  Cas.  608;  Wyatt  v.  Bur- 
dette,  43  Colo.  208,  95  Pac.  336;  Struby- 
Estabrook  Mercantile  Co.  v.  Kyes,  9 
Colo.  App.  190,  48  Pac.  663;  Williams 
V.  Kyes,  9  Colo.  App.  220,  47  Pac.  839; 
Clement  v.  Major,  8  Colo.  App.  86,  44 
Pac.  776;  Brooks  v.  Bradford,  4  Colo. 
App.  410,  36  Pac.  303.  Del. — Wells  v. 
Parsons,  3  Harr.  505.  D.  C. — Brown 
V.  Selfridge,  34  App.  Cas.  242  {af- 
firm-ed,  224  U.  S.  189,  32  Sup.  Ct. 
444,  56  L.  ed.  727);  Slater  v.  Taylor, 
31  App.  Cas.  100,  18  L.  R.  A.  (N.  S.) 
77;  Porter  v.  White,  5  Mackey  180; 
Costello  V.  Knight,  4  Mackey  65.  Ga. 
Pomeroy  v.  Golly,  Ga.  Dec,  pt.  1,  p.  26. 
Ind. — Indianapolis  Traction  &  Term- 
inal Co.  V.  Henby,  178  Ind.  239,  97 
N.  E.  313;  Hutchinson  v.  Wenzel,  155 
Ind.  49,  56  N.  E.  845;  Helwig  v.  Beck- 
uer,  149  Ind.  131,  46  N.  E.  644,  48  N. 
E.  788;  Terre  Haute  &  I.  R.  Co.  v. 
Mason,  148  Ind.  578,  46  N.  E.  332; 
Cottrell  V.  Cottrell,  126  Ind.  181,  25 
N.  E.  905;  Pennsylvania  Co.  v.  Wed- 
dle,  100  Ind.  138;  Cleveland,  C,  C.  & 
St.  L.  R.  Co.  V.  Dixon,  51  Ind.  App. 
658,  96  N.  E.  815;  Henderson  v.  Me- 
Gruder,  49  Ind.  App.  682,  98  N.  E. 
137;  Sasse  i\  Rogers,  40  Ind.  App. 
197,  81  ISr.  E.  590;  Lawrence  v.  Leath- 
ers, 31  Ind.  App.  414,  68  N.  E.  179; 
la.  —  Knapp  v.  Chicago,  B.  &  Q. 
R.  Co.,  113  Iowa  532,  85  N.  W.  769; 
Erb  V.  German- American  Ins,  Co.,  112 


Iowa  357,  83  N.  W.  1053;  Johnson  v. 
Miller,  82  Iowa  693,  47  N.  W  903 
48  N.  W.  1081,  31  Am.  St.  Rep.  514; 
Johnson  v.  Miller,  63  Iowa  529,  17 
N.  W.  34,  50  Am.  Rep.  758  {affirmed, 
in  this  regard,  in  Johnson  v.  Miller,  69 
Iowa  562,  29  N.  W.  743,  58  Am.  Rep. 
231);  Shaul  V.  Brown,  28  Iowa  37,  4 
Am.  Rep.  151;  Center  v.  Spring,  2  Iowa 
393,  407.  Kan. — Drumm  v.  Cessnum, 
58  Kan.  331,  49  Pac.  78;  Sweeney  v. 
Perney,  40  Kan.  102,  19  Pac.  328; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Wat- 
son, 37  Kan.  773,  15  Pac.  877;  Bell  v. 
Keepers,  37  Kan.  64,  14  Pac.  542; 
Parli  V.  Reed,  30  Kan.  534,  2  Pac.  635- 
Turney  v.  Taylor,  8  Kan.  App.  593,  56 
Pac.  137.  Ky.— Emler  v.  Fox,  172  Ky 
290,  189  S.  W.  469;  Carrigan  v.  Gra- 
ham, 166  Ky.  333,  179  S.  W.  198; 
Ahrens  &  ,0.  Mfg.  Co.  v.  Hoeher,  106 
Ky.  692,  51  S.  W.  194;  Lancaster  v.  Mc- 
Kay, 103  Ky.  616,  45  S.  W.  887;  Faria 
f.  Starke,  3  B.  Mon.  4;  Moore  v.  Large, 
20  Ky.  L.  Rep.  409,  46  S.  W.  508. 
La.— Burkett  v.  Lanata,  15  La.  Ann. 
337.  Me.— Speck  v.  Judson,  63  Me. 
207;  Humphries  v.  Parker,  52  Me.  502; 
Marks  v.  Gray,  42  Me.  86;  Page  v. 
Gushing,  38  Me.  523;  Taylor  v.  Godfrey, 
36  Me.  525;  Stevens  v.  Fassett,  27  Me. 
266;  Varrell  v.  Holmes,  4  Greenl.  168. 
Md. — Bishop  r.  Frantz,  125  Md.  183, 
93  Atl.  412;  Chapman  v.  Nash,  121  Md. 
608,  89  Atl.  117;  Campbell  v.  Baltimore 
&  O.  R.  Co.,  97  Md.  341,  55  Atl.  532; 
Hooper  v.  Vernon,  74  Md.  136,  21  Atl. 
556;  Thelin  v.  Dorsey,  59  Md.  539; 
Johns  V.  Marsh,  52  Md.  323;  Medcalfe 
V.  Brooklyn  Life  Ins.  Co.,  45  Md.  198. 
Mass.— Sartwell  v.  Parker,  141  Mass. 
405,  5  N.  E.  807;  Good  V.  French,  115 
Mass.  201;  Mitchell  v.  Wall,  111  Mass. 
492;  Parker  v.  Farley,  10  Cush.  279; 
Kidder  v.  Parkhurst,  3  Allen  393; 
Wilder  v.  Holden,  24  Pick.  8;  Stone 
V.  Crocker,  24  Pick.  81,  84;  Hemmen- 
way  V.  Woods,  1  Pick.  524.  Mich. 
Goode  V.  Eslow,  151  Mich.  48,  114  N. 
W.  859;  Bennett  v.  Eddy,  120  Mich. 
300,  79  N.  W.  481;  McClay  v.  Hicks, 
119  Mich.  65,  77  N.  W.  636;  Rankin  V. 
Crane,  104  Mich.  6,  61  N.  W.  1007; 
Fine  v.  Navarre,  104  Mich.  93,  62  N.  W. 
142;  Filer  v.  Smith,  96  Mich.  347,  55 
N.  W.  999,  35  Am.  St.  Rep.  603;  Hunt- 
ington V.  Gault,  81  Mich.  144,  45  N.  W. 
970.  Minn. — Williams  v.  Pullman  Co., 
129  Minn.  97,  151  N.  W.  895,  Ann. 
Cas.   1916E,  374;   Hanowitz    v.    Great 
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the  evidence  as  to  these  facts  is  undisputed  and  of  such  a  nature  that 

Northern  R.  Co.,  122  Minn.  241,  142  ris,  44  N.  C.  395;  Yickcrs  r.  Logan, 
N  W  196-  Nelson  v.  International  44  N.  C.  393;  Johnson  r.  Chambers, 
Harvester  Co.,  117  Minn.  298,  135  N.  32  N.  C.  287;  Beale  v.  Roberson,  Zi) 
W  80S-  Shafer  r.  llcrtzig,  92  Minn.  N,  C.  280.  N.  D.— Comeford  r.  Mor- 
171,  99' N.  W.  796;  Mundal  r.  Min-  wood,  34  N.  D.  276,  158  N.  W.  258. 
neapolis  &  St.  L.  R.  Co.,  92  Minn.  26,  Ohio.— Britton  r.  Granger,  13  Ohio  Cir. 
99  N.  W.  273,  100  N.  W.  363;  Smith  Ct.  281,  7  Ohio  Cir.  Dec.  182.  Okla. 
r.  Munch,  65  Minn.  256,  68  N.  W.  19;  Dunnington  v.  Loeser,  149  Pac.  1161. 
Bovd  i  Mendenhall,  53  Minn.  274,  55  Ore.— Barnes  v.  Silverfield,  73  Ore.  129, 
N  "W  45-  Burton  r.  St.  Paul,  M.  &  144  Pac.  527;  Stamper  r.  Raymond,  38 
M.  Ry.  Co.,  33  Minn.  189,  22  N.  W.  Ore.  16,  62  Pac.  20;  Hess  r.  Oregon 
300-  Cole  V.  Curtis,  16  Minn.  182.  Miss,  j  German  Baking  Co.,  31  Ore.  503,  49 
McNultv  V.  Walker,  64  Miss.  198,  1  ,  Pac.  803;  Gee  v.  Culver,  12  Ore.  228, 
So  55-  Whitfield  i'.  Westbrook,  40  Miss.  6  Pac.  775;  Glaze  v.  Whitley,  5  Ore. 
311-  Greenwade  v.  Mills,  31  Miss.  464.  164.  Pa.— Robitzek  v.  Daum,  220  Pa. 
Mo.'— Hanna  v.  Minnesota  Life  Ina.  61,  69  Atl.  96;  Boyd  v.  Kerr,  216  Pa. 
Co.,  241  Mo.  383,  145  S.  W.  412;  Carp  259,  65  Atl.  674;  Burk  r.  Howley,  179 
r.  Queen  Ins.  Co.,  203  Mo.  295,  101  S.  ,  Pa.  539,  36  Atl.  327,  57  Am.  St.  Rep. 
W  78-  Stubbs  r.  Mulholland,  168  Mo.  ]  607;  Barhight  v.  Tammany,  158  Pa. 
47,  67'  S.  W.  650;  Boogher  i:  Hough,  545,  28  Atl.  135,  38  Am.  St.  Rep.  853; 
99  Mo.  183,  12  S.  W.  524;  Moody  v.  Leahey  r.  March,  155  Pa.  458,  26  Atl. 
Deutsch,  85  Mo.  237;  Sharpe  V.  John-  1  701;  Mahaffey  r.  Byers,  151  Pa.  92, 
Bton,  59  Mo.  557;  Hill  r.  Palm,  38  Mo.  25  Atl.  93;  Sutton  v.  Anderson,  103 
13;  Brant  v.  Higgins,  10  Mo.  728;  Bow-  Pa.  151;  Walbridge  r.  Pruden,  102  Pa. 
ers  V.  Walker,  192  Mo.  App.  230,  182  1;  McCarthy  v.  Be  Armit,  99  Pa.  63, 
S  W.  116.  Neb.— Bank  of  Miller  v.  Dietz  v.  Langfitt,  63  Pa.  234;  Fisher  v. 
Richmon,  68  Neb.  731,  94  N.  W.  998  Forrester,  33  Pa.  501;  Bosley  r.  Ger- 
{offirming  on  reh.  64  Neb.  Ill,  89  N.  rity,  55  Pa.  Super.  429;  Cole  r.  Reece, 
W  627)-  Bechel  r.  Pacific  Exp.  Co.,  47  Pa.  Super.  212.  S.  C— Hogg  v. 
65  Neb  '8''6,  91  N.  W.  853;  Nehr  t'.  Pincknev,  16  S.  C.  387;  Paris  r.  Wad- 
Dobbs,  47  Neb.  863,  66  N.  W.  864;  dell,  1  McMullen  358;  Nash  v.  Orr,  3 
Jonasen  r.  Kennedy,  39  Neb.  313,  58  Brev.  94,  5  Am.  Dec.  547;  Thomas  v. 
N.  W.  122;  Dreyfus  v.  Aul,  29  Neb.  Rouse,  2  Brev.  75.  Term.— Memphis 
191,  45  N.'  W.  282;  Ross  V.  Lang-  Gayoso  Gas.  Co.  r.  Williamson,  9  Hcisk. 
worthy,   13    Neb.    492,    14    N.    W.     515.  ;  314;  Kclton  r.  Bevins,  Cooke  90,  5  Am. 


N.  J.— Sunderbrand  r.  Shills,  82  N.  J 
L.  700,  82  Atl.  914.  N.  T.— Burt  v. 
Smith,  181  N.  Y.  1,  73  N.  E.  495; 
Burns  r.  Erben,  40  N.  Y.  463;  Bulkeley 
V.    Keteltas,   6    N.    Y.    384,   reversinrj    4 


Dec.  670.  Tex.— Gulf,  C.  &  S.  F.  Ry. 
Co,  V.  James,  73  Tex.  12,  10  S.  W. 
744,  15  Am.  St.  Rep.  743;  Ramsey  v. 
Arrott,  64  Tex.  320;  Landa  v.  Obert, 
45  Tex.  539.     Vt.— Driggs  v.  Burton,  44 


Sandf.  450;  Baldwin  r.  Weed,  17  Wend.  Vt.  124;  Closson  r.  Staples,  42  \  t.  209, 
224-  Masten  r.  Devo,  2  Wend.  424;  1  1  Am.  Rep.  316;  French  r.  Smith,  4 
Pan'gburn  r.  Bull,  i  Wend.  345,  352;  1  Vt.  363,  24  Am.  Dec.  616.  Va.— Boush 
Palmer  1:  Palmer,  8  App.  Div.  331,  |  v.  Fidelity  &  D.  Co.,  100  Va.  735,  42 
336  40  N.  Y.  Supp.  829;  Malich  v.  S.  E.  877;  Crabtree  r.  Horton,  4  Munf. 
Josephson,  50  Misc.  315,  98  N.  Y.  Supp.  (18  Va.)  59.  Wash.— Hightowcr  V. 
671,  N.  C— Motsinger  v.  Sink,  168  N.  Union  Sav.,  etc.  Co.,  88  Wash.  179,  152 
C  548  84  S  E  847-  Wilkinson  v.  Pac.  1015;  Anderson  r.  Seattle  Light- 
Wilkinson,  159  N.  C.  265,  74  S.  E.  740,  ing  Co.,  71  Wash.  155,  127  Pac.  1108; 
39  L  R  A  (N.  S.)  1215;  Downing  v.  Baer  v.  Chambers,  67  Wash.  357,  121 
Stone,  152  N.  C.  525,  68  S.  E.  9,  136  Pac.  843,  Ann.  Cas.  191 3D,  559;  Fin- 
Am.  St.  Rep.  841,  21  Ann.  Cas.  753;  j  igan  r.  Sullivan,  65  Wash.  625,  118 
Moore  v  First  Nat.  Bank,  140  N.  C.  I  Pac.  888;  Simmons  r.  Gardner,  46 
293,  52  S.  E.  944;  Jones  r.  Wilmington  Wash.  282,  89  Pac.  887,  L.  R.  A.  1915D, 
&  W  'r  Co-,  125<N.  C.  227,  34  S.  E.  16;  Voss  r.  Bender,  32  Wash.  566,  73 
398-  Hinsnn  '?;  Powell,  109  N.  C.  534.  Pac.  697;  Richardson  r.  Spangle,  22 
14  S  E  301-  Tucker  r.  Wilkins,  105  Wash.  14,  60  Pac.  64;  Levy  r.  Fleisch- 
N  C  272,  11  S.  E.  575;  Smith  r.  ner,  12  Wash.  15,  40  Pac  384.  W.  Va. 
Deaver,  49 'n.  C.  513;  Bradley  v.  Mor-    Waldron  v.  Sperry,  53  W.  Va.  116,  44 
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reasonable  men  could  not  differ  as  to  the  conclusions  to  be  draw^i, 
the  question  of  probable  cause  becomes  one  for  the    court.^^      But 


S.  E.  283;  Vinal  V.  Core,  18  W.  Va. 
1;  Moats  V.  Rymer,  18  W.  Va.  642,  41 
Am.  Rep.  703.  Wis. — King  V.  Apple 
River  Power  Co.,  131  Wis.  575,  111 
N.  W.  668,  120  Am.  St.  Rep.  1063,  11 
Ann.  Cas.  951;  Woodworth  v.  Mills,  61 
Wis.  44,  20  N.  W.  728,  50  Am.  Rep. 
135.  Eng. — Gibbons  v.  Alison,  3  C.  B. 
181,  54  E.  C.  L.  180,  136  Eng.  Reprint 
73;  Hill  V.  Yates,  2  J.  B.  Moore  80,  8 
Taunt.  182,  4  E.  C.  L.  100,  129  Eng. 
Reprint  353;  Sutton  v.  Johnstone,  1 
T.  R.  493,  510,  784,  1  Bro.  P.  C.  76, 
1  Eng.  Rul.  Cas.  765,  99  Eng.  Reprint 
1215;  Golding  v.  Crowle,  Sayer  1,  96 
Eng.  Reprint  782;  Chapman  i'.  Heslop, 
18  Jur.  348,  2  C.  L.  R.  139,  23  L.  J. 
Q.  B.  N.  S.  49,  2  Wkly.  Rep.  74;  Busst 
V.  Gibbons,  6  Hurlst.  &  N.  912.  Can. 
Peck  V.  Peek,  35  N.  Bruns.  484;  Hugh- 
son  V.  Keith,  10  N.  Bruns.  559. 

71,  U.  S.— Brown  v.  Selfridge,  224 
U.  S.  189,  32  Sup.  Ct.  444,  56  L.  ed. 
727  {aiJirming  34  App.  Cas.  [D.  C] 
242) ;  Crescent  City  L.  Stock  Co.  v. 
Butchers'  Union  S.,  etc.  Co.,  120  U.  S. 
141,  7  Sup.  Ct.  472,  30  L.  ed.  614; 
Stewart  v.  Sonneborn,  98  U.  S.  187,  25 
L.  ed.  116;  Cragin  v.  De  Pape,  159 
Fed.  691,  86  C.  C.  A.  559;  Staunton 
V.  Goshorn,  94  Fed.  52,  36  C.  C.  A. 
75;  Sanders  v.  Palmer,  14  U.  S.  App. 
297,  55  Fed.  217,  5  C.  C.  A.  77;  Car- 
roll V.  Central  R.  Co.,  134  Fed.  684. 
Ala. — Gulsby  v.  Louisville  &  N.  R.  Co., 
167  Ala.  122,  52  So.  392;  O'Neal  v.  Mc- 
Kinna,  116  Ala.  606,  22  So.  905;  Mc- 
Leod  V.  McLeod,  73  Ala.  42;  Ewing  v. 
Sanford,  19  Ala.  605;  Louisville  &  N. 
R.  Co.  ?'.  Stephenson,  6  Ala.  App.  578, 
60  So.  490.  Ariz. — Richardson  v.  Pow- 
ers, 11  Ariz.  31,  89  Pac.  542;  McDonald 
V.  Atlantic  &  P.  R.  ^o.,  3  Ariz.  96,  21 
Pac.  338.  Ark.— Whipple  v.  Gorsueh, 
82  Ark.  252,  101  S.  W.  735,  12  Ann. 
Cas.  38,  10  L.  R.  A.  (N.  S.)  1133.  Oal. 
Johnson  r.  Southern  Pac.  Co.,  157  Cal. 
333,  107  Pac.  611;  Davis  v.  Pacific  Tel. 
&  Tel.  Co.,  127  Cal.  312,  57  Pac.  764, 
59  Pac.  698;  Holliday  v.  Holliday,  123 
Cal.  26,  55  Pac.  703;  Seabridge  v.  Mc- 
Adam,  108  Cal.  345,  41  Pac.  409;  Lacey 
V.  Porter,  103  Cal.  597,  37  Pac.  635; 
Ball  V.  Rawles,  93  Cal.  222,  28  Pac. 
937,  27  Am.  St.  Rep.  174.  Colo.— Grimes 
V.  Greenblatt,  47  Colo.  495,  107  Pac. 
1111,  19  Ann.  Cas.  608;  Gurley  v.  Tom- 
kins,  17  Colo.  437,  30  Pac.  344;  Clem- 


ent V.  Major,  8  Colo.  App.  86,  44  Pac. 
776;  Brooks  v.  Bradford,  4  Colo.  App. 
410,  36  Pac.  303.  D,  CI— Brown  v. 
Selfridge,  34  App.  Cas.  242,  afflrmed 
in  224  U.  S.  189,  56  L.  ed.  727,  32 
Sup.  Ct.  444;  Slater  v.  Taylor,  31  App. 
Cas.  100,  18  L.  R.  A.  (N.  S.)  77; 
Spitzer  v.  Friedlander,  14  App.  Cas. 
556.  Ga. — Pomeroy  i\  Golly,  Ga.  Dec, 
pt.  1,  p.  26.  Ind. — Indianapolis  Trac- 
tion &  Terminal  Co.  v.  Henby,  178  Ind. 
239,  97  N.  E.  313;  Helwig  v.  Beckner, 
149  Ind.  131,  46  N.  E.  644,  48  N.  E. 
788;  Terre  Haute  &  I.  R.  Co.  V.  Mason, 
148  Ind.  578,  46  N.  E.  332;  Brown  v. 
Connelly,  5  Blackf.  390;  Cleveland,  C, 
C.  &  St.  L.  R.  Co.  V.  Dixon,  51  Ind. 
App.  658,  96  N.  E.  815;  Henderson  v. 
McGruder,  49  Ind.  App.  682,  98  N.  E. 
137.  la. — Knapp  v.  Chicago,  B.  &  Q. 
R.  Co.,  113  Iowa  532,  85  N.  W.  769; 
Center  v.  Spring,  2  Iowa  393,  407.  Kan. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Smith, 
60  Kan.  4,  55  Pac.  272;  Drumm  v.  Cess- 
num,  58  Kan.  331,  49  Pac.  78;  Atchison, 
T.  &  S.  P.  Ry.  Co.  V.  Watson,  37  Kan. 
773,  15  Pac.  877;  Bell  v.  Keepers,  37 
Kan.  64,  14  Pac.  542;  Parli  v.  Reed, 
30  Kan.  534,  2  Pac.  635;  Turney  v. 
Taylor,  8  Kan.  App.  593,  56  Pac.  137. 
Ky.— Emler  v.  Fox,  172  Ky.  290,  189 
S.  W.  469;  Carrigan  v.  Graham,  166 
Ky.  333,  179  S.  W.  198;  Schott  v.  In- 
diana Nat.  Life  Ins.  Co.,  160  Ky.  533, 
169  S.  W.  1023,  Ann.  Cas.  1916A,  337; 
O 'Daniel  v.  Smith,  139  Ky.  662,  66 
S.  W.  284;  Provident  Sav.  Life  Assur. 
Soc.  r.  Johnson,  115  Ky.  84,  72  S.  W. 
754;  Lancaster  v.  McKay,  103  Ky.  616, 
45  S.  W.  887;  Davis  v.  Cassidy,  23 
Ky.  L.  Rep.  955,  64  S.  W.  633;  Moore 
r.' Large,  20  Ky.  L.  Rep.  409,  46  S.  W. 
508.  Me. — Speck  v.  Judson,  63  Me. 
207;  Humphries  r.  Parker,  52  Me.  502; 
Cooper  V.  Waldron,  50  Me.  80;  Marks 
r.  Gray,  42  Me.  86;  Page  v.  Cushing, 
38  Me."  523;  Taylor  v.  Godfrey,  36  Me. 
525;  Stevens  v.  Fassett,  27  Me.  266. 
Md.— Chapman  v.  Nash,  121  Md.  608, 
89  Atl.  117;  Hooper  v.  Vernon,  74  Md. 
136,  21  Atl.  556;  Thelin  v.  Dorsey,  59 
Md.  539;  Medealfe  v.  Brooklyn  Life 
Ins.  Co.,  45  Md.  198;  Boyd  v.  Cross, 
35  Md.  194.  Mass.— Griffin  v  Dear- 
horn,  210  Mass.  308,  96  N.  E.  681; 
Casavan  v.  Sage,  201  Mass.  547,  87 
N.  E.  893;  Donnelly  v.  Daggett,  145 
Mass.  314,  14  N.  E.  161;  Sartwell  v. 
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Parker,    141    Mass.   405,    5   N.    E.    807;  i 
Allen   r.    Codman,    139   Mass.     136,    29 
N.  E.  537;   Good  r.  French,  115  Mass.  I 
201;   Mitchell   r.  Wall,  111   Mass.  492; 
Parker   r.  Farley,   10   Cush.   279;   Cloon  [ 
V.  Gerry,  13  Gray  201;  Stone  r.  Crock-  i 
er,    24*  Pick.    si.       Mich. — Gilecki     v.\ 
Dolemba,    189    Mich.    107,    155    N.    W. 
437;   Birdsall  r.   Smith,   158   Mich.   390,] 
122   N.   W.   626;   Bennett   V.   Eddy,   120  ' 
Mich.   300,    79   N.   W.   481;    McClay    v. 
Hicks,    119    Mich.    65,    77    N.    W.    636; 
Rankin    r.    Crane,    104   Mich.    6,   61    N. 
W.  1007;  Le  Clear  v.  Perkins,  103  Mich. 
131,   61    N".   W.    357,   26   L.   R.   A.   627; 
Filer  r.  Smith,  96  Mich.  347,  55  N.  W.  ' 
999,    35    Am.    St.    Rep.    603;    Perrv    i: 
Sulier,    92    Mich.    72,    52    N.    W.  'SOI. 
Minn. — Dombrovske  r.  Dombrovske,  162 
N.    W.    891 ;     Nelson     r.    International 
Harvester   Co.,   117  Minn.   298,   135   N. 
W.   808;   Mundal   v.   Minneapolis  &   St. 
L.  R.  Co.,  92  Minn.  26,  99  N.  W.  273, 
100  N.  W.  363;   Shafer   t:  Hertzig,  92 
Minn.    171,    99    N.    W.    796;    Smith    r. 
Munch,    65    Minn.    256,    68    N.    W.    19; 
Boyd   V.  Mendenhall,  53  Minn.   274,  55 
N. "W.  45;  Bartlett  r.  Hawlev,  38  Minn. 
308,  37  N.  W.  580.     Miss.— McNulty  v. 
Walker,  64  Miss.   198,  1    So.  55;  Whit-  1 
field  r.  Westbrook,  40  Miss.  311;  Green-  | 
wade     r.     Mills,     31     Miss.    464.      Mo.  [ 
Hanna  v.  Minnesota  Life  Tns.   Co.,  241  i 
Mo.  383,  145  S.  W.  412;  Carp  v.  Queen  > 
Ins.    Co.,   203    Mo.   295,   101    S.   W.   78; 
Stubbs   r.   Mulholland,   168   Mo.   47,   67  I 
S.   W.   650;   ]\roody   r.   Dcutsch,  85  Mo. 
237;    Sharps   r.   .Tohnston,   59   Mo.   557;  i 
Hill  r.  Palm,  .'',8  Mo.  13;  March  v.  Van-  j 
diver,    181    Mo.    App.    281,    168    S.    W. 
824;  Bosch  r.  Miller,  136  Mo.  App.  482, 
118  S.  W.  506.     Neb. — Mever  r.  Meese, 
95  Neb.  226,  145  N.  W.  256;  Talcott  v. 
Rice,    94    Neb.    539,    143    N.    W.    803; 
Bank    of    Miller    r.    Richmon,    68    Neb. 
731,   94   N.   W.   998,   affinnUifj   64   Neb. 
Ill,   89   N.    W.    627;    Bechel   r.   Pacific 
Exp.   Co.,  65   Neb.  826,  91    N.  W.   853; 
Mavnard  r.  Sigman,  65  Neb.  590,  91  N. 
W.*576;    Nehr   r.   Dobbs,   47  Neb.   863, 
66  N.  W.  864;  Drevfus  r.  Aul,  29  Neb. 
191,   45   N.   W.    282.     N.   J.— Vladar   r. 
Klopman,  89  N.  J.  L.  575,  99  Atl.  330; 
Sunderbrand  r.  Shills,  82  N.  J.  L.  700, 
82    Atl.   914;    Hartdorn    ;•.    Webb   Mfg. 
Co.  (N.  J.  L.),  75  Atl.  893;  Ma{rowan  v. 
Rickey,  64  N.  J.  L.  402,  45   Atl.  804; 
Strieker  v.  Pennsvlvania  R.  Co.,  60  N. 
J.  L.  230,  37  Atl.  776.  3  Am.  Neg.  Rep. 
431;    Bell    r.    Atlantic    Citv   R.    Co.,   58 
N.  J.  L.  227,  33  Atl.  211.  N.  Y.— Burns 


V.  Erbcn,  40  N.  Y.  463;  Besson  v. 
Southard,  10  N.  Y.  236;  Baldwin  v. 
Weed,  17  Wend.  224;  Weaver  r.  Town- 
send,  14  Wend.  192;  Gorton  r.  De  An- 
gclis,  6  Wend.  418;  Thompson  r.  Lum- 
ley,  50  How.  Pr.  105,  1  Abb.  N.  C. 
254.     N.  O.— Motsinger  i\  Sink,  168  N. 

C.  548,  84  S.  E.  847;  Humphries  V. 
Edwards,  164  N.  C.  154,  80  S.  E.  165; 
Morgan  v.  Stewart,  144  N.  C.  424,  57 
S.  E.  149;  Moore  v.  First  Nat.  Bank, 
140  N.  C.  293,  52  S.  E.  944.  N.  D. 
Comeford  r.  Morwood,  34  N.  D.  276, 
158   N.   W.   258;    Kolka   v.   Jones,   6   N. 

D.  461,  71  N.  W.  558,  66  Am.  St.  Rep. 
615.  Ore. — Stamper  r.  Raymond,  38 
Ore.  16,  62  Pac.  20;  Hess  r.  Oregon 
German  Baking  Co.,  31  Ore.  503,  49 
Pac.  803;  Gee  v.  Culver,  12  Ore.  228, 
6  Pac.  775;  Glaze  v.  Whitlev,  5  Ore. 
164.  Pa.— McCoy  v.  Kalbach,  242  Pa. 
123,  88  Atl.  879;  Roessing  v.  Pittsburg 
Rvs.  Co.,  226  Pa.  523,  75  Atl.  724; 
Robitzek  r.  Daum,  220  Pa.  61,  69  Atl. 
96;  Boyd  r.  Kerr,  216  Pa.  259,  65  Atl. 
674;  Huckenstein  v.  New  York  L.  Ins. 
Co.,  205  Pa.  27,  54  Atl.  461;  Burk  r. 
Howley,  179  Pa.  539,  36  Atl.  327,  57 
Am.  St.  Rpp.  607;  Gow  t\  Adams  Exp. 
Co.,  61  Pa.  Super.  115;  Bosley  r.  Ger- 
ritv,  55  Pa.  Super.  429.  S,  "C— Stod- 
dard r.  Roland,  31  S.  C.  342,  9  S.  E. 
1027;  Campbell  r.  O 'Bryan,  9  Ri<'h.  L. 
204;  Thomas  v.  Rouse,  2  Brev.  75; 
Bravebov  r.  Cockfield,  2  Mc:Nrullen  270, 
39  Am.  Dec.  123;  Paris  v.  Waddoll.  1 
McMuUen  358.  S,  D. — A^ander  Linden 
r.  Oster,  37  S.  D.  113,  156  N.  W.  911; 
Krause  r.  Bishop.  18  S.  D.  298,  100  N. 
W.  434.  Tenn. — .]\rem])his  Gayoso  Gas 
Co.  V.  Williamson,  9  Hoisk.  314.  Tex. 
Ramsey  r.  Arrott,  64  Tex.  320;  Landa 
r.  Obert,  45  Tex.  539.  Vt.— DTiiigs  v. 
Burton,  44  Vt.  124;  Barron  r.  Mason. 
31  Vt.  189;  French  r.  Smith,  4  Vt.  363, 
24  Am.  Dec.  616.  Va. — Boush  r.  Fidel- 
ity &  D.  Co.,  100  Va.  735,  42  S.  E.  877. 
Wash. — Anderson  r.  Seattle  L.  Co.,  71 
Wash.  155  127  Pac.  1108;  Baer  v. 
Chambers,  67  Wash.  357,  121  Pac.  8-13, 
Ann.  Cas  191 3D  559;  Finigan  r.  Sulli- 
van. 65  Wash.  625,  118  Pac.  888;  Voss 
r.  Bender,  32  Wash.  566,  73  Pac.  697. 
W.  Va.— Waldron  r.  Sperry,  53  W.  Va. 
116,  44  S.  E.  283;  Moats  r.  Rymer,  18 
W.  Va.  642,  41  Am.  Rep.  703;  Vinal  V. 
Core,  IS  W.  Va.  1.  WiSL- Topolewski 
V.  Plankinton  Packing  Co.,  143  Wis. 
52,  126  N.  W.  554;  King  r.  Apple  River 
Power  Co.,  131  Wis.  575,  111  N.  W. 
668,   120   Am.    St.   Rep.    1063,   11    Ann. 


Vol.  XIX 


MALICIOUS  PROSECUTION 


107 


whether  the  circumstances  claimed  to  show  probable  cause  or  the 
lack  of  it  are  true  and  existed  in  a  particular  case,  is  ordinarily  a 
question  of  fact  to  be  determined  by  the  juryJ'^  In  such  a  case  the 
controverted  facts  are  submitted  to  the  jury  with  proper  instructions 
as  to  what  facts,  if  found,  will  establish  probable  cause."     There 


Cas.  951;  Woodworth  c.  Mills,  61  "Wis. 
44,  20  N.  W.  728,  50  Am.  Eep.  135; 
Plath   r.  Braunsdorflf,  40  Wis.   107. 

72,     U.  S. — Stewart  v.  Sonneborn,  98 
U.    S.    187,    194,   25   L.    ed.    116.     Ark. 
Chrisman  v.  Carney,  33   Ark.   316.  Cal. 
Ball    V.    Eawles,   93    Cal.    222,    28    Pac. 
937,  27   Am.   St.   Eep.   174.     la.— Kreh- 
biel  V.  Henkle,  160  N.  W.  211;  Johnson 
V.   Miller,   63    Iowa  529,   17   N.   W.   34, 
50   Am.   Eep.   758    (afftrtned  in   this  re- 
gard in  Johnson  v.  Miller,  69  Iowa  562, 
29  N.  W.  743,  58  Am.  Rep.  231);   Cen- 
ter   V.    Spring,   2   Iowa   393,   407.      Ky. 
Emler  v.  Fox,  172  Ky.   290,  189  S.  W. 
469;   Carrigan  v.  Graham,  166  Ky.  333, 
l'/9    S.    W.    198.      Me. — Humphries    v. 
Parker,    52    Me.    502.      Md. — Bishop   v. 
Frantz,  125  Md.  183,  93  Atl.  412;  Chap- 
man ('.  Nash,  121  Md.  608,  89  Atl.  117. 
Mass. — Griffin   v.   Dearborn,   210    Mass. 
308,   96    N.    E.    681;    Casavan   v.   Sage, 
201    Mass.    547,    87    N.    E.    893;    Shat- 
tuck  V.  Simonds,  191  Mass.  506,  78  N. 
E.    122.      Minn. — Dombrovske    v.    Dom- 
brovske,  162  N.  W.  891;  Petruschke  v. 
Kamerer,    131    Minn.    320,    155    N.    W. 
205;   Shafer  v.   Hertzig,  92   Minn.   171, 
99  N.  W,   796;   Burton  v.  St.   Paul,  M. 
&  M.  Ev.  Co.,  33  Minn.  189,  22  N.  W. 
300;   Cole  v.  Curtis,  16  Minn.  182.  Mo. 
Bowers  v.  Walker,   192   Mo.   App.   230, 
182  S.  W.  116.     N.  J.— Vladar  v.  Klop 
man,  89  N.  J.  L.  575,  99  Atl.  330.  N.  Y. 
Galley  v.  Brennan,  216  N.  Y.  118,  110 
N.  E.  179  (reversing  156  App.  Div.  443, 
141    N.    Y.    Supp.    991);    Pangburn    v. 
Bull,    1    Wend.    345,   352;    Neuowieh   f. 
Cohn,    172    App.    Div.    411,    158    N.    Y. 
Supp.    344.      N.    C— Bowen    v.    Pollard 
&    Co.,    91    S.    E.    711.      K    D.— Come- 
ford     V.     Morwood,     34     N.     D.     276, 
158     N.     W.     258.       S.     C— Hogg     v. 
Pinckney,  16  S.  C.  387.     S.  D.— Wren  v. 
Rehfeld,  37  S.  D.   201,  157  N.  W.  323. 
Va. — Boush  V.  Fidelity  &  Dep.  Co.,  100 
Va.   735,  42  S.   E.   877.     Wash,— High- 
tower  V.  Union  Sav.  etc.  Co.,  88  Wash. 
179,  152  Pac.  1015;  Baer  v.  Chambers, 
67  Wash.  357,  121   Pac.  843,  Ann.  Cas. 
1913D,    559;    Finigan    v.    Sullivan,    65 
Wash.     625,     118     Pac.     888.      W.    Va. 
Waldron  v.  Sperrv,  53  W.  Va.  116,  44 


S.  E.  283;  Moats  v.  Rymer,  18  W.  Va. 
642,  41  Am.  Eep.  703.  Eng.— Sutton  v. 
Johnstone,  1  T.  E.  493,  510,  784,  1 
Bro.  P.  C.  76,  1  Eng.  Eul.  Cas.  765,  99 
Eng.  Eeprint  1215. 

See  also  cases  in  preceding  notes. 
73.     U.  S. — Stewart  v.  Sonneborn,  98 
U.  S.  187,  196,  25  L.  ed.  116,  120;  San- 
ders V.  Palmer,  14  U.   S.   App.  297,  55 
Fed.  217,  5  C.  C.  A.  77.     Ark.— Hardin 
V.  Hight,   106   Ark.   190,  153   S.  W.  99, 
44  L.  E.  A.  (N.  S.)  368.    Ariz.— McDon- 
ald V.  Atlantic  &  P.  R.  Co.,  3  Ariz.  96, 
21   Pac.   338.     Cal.— Euno  v.   Williams, 
162   Cal.   444,   122   Pac.   1082;    Scrivani 
V.   Dondero,   128   Cal.   31,   60   Pac.   463; 
Holliday    v.   Holliday,   123    Cal.   26,   55 
Pac.    703;    People    v.    Kilvington,    104 
Cal.   86,  37  Pac.   799,  43   Am.'  St.  Rep. 
73;  Ball  r.  Rawles,  93  Cal.  222,  28  Pac. 
937,  27  Am.  St.  Eep.  174.     Colo.— Stru- 
by-Estabrook   Mercantile    Co.    r.   Kyes, 
9" Colo.  App.  190,  48  Pac.  663;  Williams 
r.  Kyes,  9  Colo.  App.  220,  47  Pac.  839. 
D.  C. — Tolman  r.  Phelps,  3  Mackey  154; 
Coleman   v.    Heurich,    2     Mackey     189. 
Ind. — Indianapolis  Traction  &  Terminal 
Co.   1'.   Henbv,   178   Ind.   239,   97   N.   E. 
313;    Cottreli   v.   Cottrell,   126  Ind.    181, 
25  N.  E.  905;  Pennsylvania  Co.  v.  Wed- 
dle,   100   Ind.   138;    Cleveland,  C,  C.   & 
St.   L.   R.   Co.   V.   Dixon,   51    Ind.   App. 
658,    96    N.   E.    815.      la.— Erb   v.   Ger- 
man-American  Ins.   Co.,   112   Iowa  357, 
83   N.   W.   1053;    Johnson  v.   Miller,  63 
Iowa  529,  17   N.   W.   34,  50  Am.  Rep. 
758;    Shaul    v.    Brown,    28    Iowa   37,   4 
Am.   Rep.  151.     Kan. — Drumm  v.  Cesa- 
num,  58  Kan.  331,  49  Pac.   78;   Bell  V. 
Keepers,    37    Kan.    64,    14    Pac.    542; 
Atchison,  T.  &  S.  F.  Ey.  Co.  v.  Watson. 
37   Kan.   773,   15   Pac.    877:    Walker  V. 
Ciilman,  9  Kan.  App.  691,  59  Pac.  606; 
Turney  v.  Taylor,  8  Kan.  App.  593,  56 
Pac.  137.     Ky.— Ahrens  &  O.  Mfg.  Co. 
r.  Hoeher,  106  Ky.  692,  51  S.  W.  194; 
Lancaster  v.  McKay,  103   Ky.   616,  45 
S.   W.   887;    Davis  v.   Cassidy,   23    Ky. 
L.   Eep.   955,   64   S.   W.   633;   Moore  v. 
Large,  20  Ky.  L.   Eep.   409,  46   S.  W. 
508;  Lancaster  v.  Langston,  18  Ky.  L. 
Rep.  299,  36  S.  W.  521.     Mc— Humph- 
ries V.  Parker,  52  Me.  502.  Md.— Bishop 
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may  be,  and  there  doubtless  are,  some  seeming  exceptions  to  this  rule, 
growing  out  of  the  nature  of  the  evidence,  as  when  the  question  of 
the  defendant's  belief  of  the  facts  relied  upon  to  prove  want  of  prob- 
able cause  is  involved  Wliat  his  belief  was  is  always  a  question  for 
the  jury.'*  The  existence  of  malice  is  always  a  question  exclusively 
for  the  jury."  Even  the  inference  of  malice  from  the  want  of 
probable  cause  is  one  which  the  jury  alone  can  draw."  The  question 
of  unreasonable  detention,  where  the  facts  are  not  in  dispute  and  only 


f.  Frantz,  125  Md.  1S3  93  Atl.  412; 
Hart  V.  Leitch,  124  Md.  77,  91  Atl  782; 
Smith  V.  Brown,  119  Md.  236,  86  Atl. 
609;  Campbell  i\  Baltimore  &  O.  E. 
Co.,  97  Md.  341,  55  Atl,  532;  Mc Will- 
iams V.  Hoban,  42  Md  56;  Cooper  v. 
Utterbaeh,  37  Md.  282.  Mass.— Hem- 
menwav  v.  Woods,  1  Pick.  524.  Mich. 
Goode  V.  Eslow,  151  Mich.  48,  114  N. 
W.  859;  MeClav  v.  Hicks,  119  Mich 
65,  77  N.  W.  636;  Rankin  v.  Crane, 
104  Mich.  6,  61  N.  W.  1007;  Hunting- 
ton V.  Gault,  81  Mich.  144.  45  N.  W. 
970;  Wilson  v.  Bowen.  64  Mich.  133, 
31  N.  W.  81;  Hamilton  r.  Smith,  39 
Mich.  222.  Minn. — Lammers  r.  Mason, 
123  Minn.  204,  143  N.  W.  359,  Burton 
V.  St.  Paul,  M.  &  M.  Ry.  Co.,  33  Minn. 
189,  22  N.  W.  300.  Mo.— Hanna  v. 
Minnesota  Life  Ins.  Co.  241  Mo.  383 
145  S.  W.  412;  Carp  t.  Queen  Ins.  Co., 
203  Mo.  295,  101  S.  W.  78;  Stubbs  V. 
Mulholland,  168  Mo.  47,  67  S.  W  650; 
Moody  r.  Deutsch,  85  Mo.  237;  Sharpe 
t\  Johnston.  59  Mo.  557;  March  V.  Van- 
diver,  181  Mo.  App.  281,  168  S  W. 
824.  Neb.— Drevfus  i\  Aul.  29  Neb. 
191,  45  N.  W.  282.  N.  Y.— Fagnan  v. 
Knox,  66  N.  Y.  525  1  Abb.  N.  C.  246, 
(reversing  8  Jones  &  S.  41);  Burns  r. 
Erben,  40  N.  Y.  463;  Bulkeley  r.  Ket- 
eltas,  6  N.  Y.  384;  Rhodes  v.  Brandt, 
21  Hun  ];  Baldwin  r.  Weed,  17  Wend. 
224;  Weaver  v.  Town  send,  14  Wend. 
192;  Pangburn  v.  Bull,  1  Wend.  345. 
352.  Okla. — rhinnin^rton  V.  Loeser.  149 
Pac.  1161.  Ore. — Barnes  r.  Silverfield, 
73  Ore.  129,  144  Pac.  527;  Hess  v. 
Oregon  German  Baking  Co.  31  Ore. 
503,  49  Pac.  803;  Gee  r  Culver,  12 
Ore.  228,  6  Pac.  775.  Pa.— Burk  r. 
Howley,  179  Pa.  539,  36  Atl.  327,  67 
Am.  St.  Rep.  607;  Rittor  r.  Ewing,  174 
Pa.  341,  34  Atl.  584;  Leahey  r.  March, 
155  Pa.  458,  26  Atl.  701;  Acker  r. 
Gundv,  9  Sndler  452,  12  Atl.  595;  Wein 
brrger  r.  Shelly.  6  Watts  &  S.  336; 
Bruff  r.  Kendrick.  21  Pa.  Super.  468. 
Tenn. — Cooper  r.  Flemming,  114  Tenn. 
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40,  52,  84  S.  W.  801,  08  L.  R.  A.  849; 
Memphis  Gayoso  Gas  Co.  r.  Williamson, 
9  Heisk.  314.  Tex. — Ramsey  r.  Arrott, 
64  Tex.  320.  Wash.— Finigan  v.  Sulli- 
van, 65  W\ash.  625,  118  Pac.  888. 

74.  Stewart  v.  Sonneborn,  98  U,  S. 
1S7,    194,   25   L.    ed.    116. 

[a]  Good  faith  is  an  element  of 
"probable  cause"  and  the  rjuestion  of 
its  existence  is  for  the  determination 
of  the  jury,  in  the  light  of  the  testi- 
mony and  all  the  circumstances  of  the 
case,  under  proper  instructions  by  the 
court.  Nigh  v.  Keifer,  5  Ohio  Cir.  Ct. 
1,  3  Ohio  Cir.  Dec.   1. 

75.  U.  S. — Stewart  v.  Sonneborn.  98 
U.  S.  1S7,  193,  25  L.  ed.  116;  Wheeler 
v.  Nesbitt,  24  How.  .544,  16  L.  ed.  765. 
Ark. — Le  Mav  v.  Williams,  32  Ark. 
166.  Cal.— Hollidav  v.  Hollidav,  123 
Cal.  26,  55  Pac.  703;  Ball  r.  Rawles, 
93  Cal.  222,  28  Pac.  937,  27  Am.  St. 
Rep.  174.  m.— Davis  r.  Baker,  8S  111. 
App.  251.  Ind. — Pontius  r.  Kimble,  56 
Tnd.  144,  104  N.  E.  981;  Taylor  v. 
Baltimore  &  O.  etc.  Rv.  Co.,  18  Ind. 
App.  692,  48  N.  E.  1044;  Indiana  Bi- 
cycle Co.  V.  Willis,  18  Ind.  App.  525, 
48  N.  E.  646.  la.— Krehbiel  i\  Henkle, 
160  N.  W.  211;  Ritchey  v.  Davis,  11 
Iowa  124;  Center  r.  Spring,  2  Iowa  393, 
407.  Md.— Bishop  r.  Frantz,  125  Md. 
183,  93  Atl.  412;  Stansbury  r.  Fogle, 
37  Md.  369;  Turner  r.  Walker,  3  Gill 
&  J.  377,  22  Am.  Dec.  329.  Mich. 
Hickev  r.  Shellenbarger,  ISO  Mii'h.  548, 
147  N.  W.  574;  Hamilton  v.  Smith,  39 
Mich.  222.  Mo. — Boogher  r.  Hough, 
99  Mo.  183,  12  S.  W.  524;  Moody  V. 
Deutsch,  85  Mo.  237.  Neb.— Nchr  v. 
Dobbs,  47  Neb.  863,  66  N.  W.  S64.  N.  Y. 
Linitzky  r.  Gorman,  146  N.  Y.  Supp. 
313;  Tex. — Shannon  v.  .Tones,  76  Tex. 
141.  13  S.  W.  477;  Griffin  V.  Chubb,  7 
Tex.  603,  615,  58  Am.  Dec.  85.  W.  Va. 
Yinal  r.  Core,  18  W.  Va.  1. 

76.  Stewart  r.  Sonneborn,  98  U.  S. 
187,  193,  25  L.  ei  116. 
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one  conclusion  may  be  drawn  therefrom,  is  for  the  court."  The 
amount  of  damages  resulting  from  the  acts  charged  is  for  the  jury- 
where  the  evidence  is  conflicting  or  permits  of  different  inferences.'" 
Such  questions  as  whether  the  defendant  acted  in  good  faith  in  pur- 
suance of  the  advice  of  counsel/®  and  whether  the  defendant  made  a 
fair  and  full  disclosure  to  his  advisors  ;^°  and  whether,  after  receiving 
the  advice,  he  acted  in  good  faith,  believing  that  the  crime  had  been 
committed,  or  that  there  was  probable  cause  for  thinking  it  had,  are 
all  questions  for  the  jury.^^ 

4.  Instructions.  —  The  instructions  to  the  jury  must  conform  to 
the  general  rules  elsewhere  treated.®^  It  is  permissible  for  the  trial 
court  to  instruct  the  jury  that  certain  facts  and  circumstances,  if 
they  exist,  are  sufficient  to  constitute  probable  cause.^^  But  it  is 
not  competent  for  the  court  to  give  to  the  jury  a  definition  of  probable 
cause,  and  instruct  them  to  find  for  or  against  the  defendant  according 
as  they  may  determine  that  the  facts  are  within  or  without  that 
definition.**     It  is  error  to  instruct  a  jury  that  actions  for  malicious 


77.  Huber  v.  Walker,  62  Pa.  Super. 
299. 

78.  Minn — Dombrovske  V.  Dom- 
brovske,  162  N.  W.  891.  S.  01— China 
V.  Seaboard,  etc.  By.,  92  S.  E.  335. 
S.  D. — Vander  Linden  v.  Oster,  37  S. 
D.  113,  156  N.  W.  911. 

79.  Wells  v.  Parker,  76  Ark.  41,  88 
S.  W.  602;  Harr  v.  Ward,  73  Ark.  437, 
84  S.  W.  496. 

[a]  Though  the  direct  evidence  is 
to  the  effect  that  defendants  made  a 
full  statement  to  counsel,  received  his 
advice,  and  acted  in  accordance  there- 
with, still  the  fact  of  whether  they 
acted  honestly  and  in  good  faith,  with- 
out any  ulterior  motive,  is  for  the 
jury,  if,  on  the  whole  case  as  made  by 
the  evidence,  persons  of  different 
minds  might  reasonably  draw  different 
inferences  therefrom.  Stewart  v.  Son- 
neborn,  98  U.  S.  187,  25  L.  ed.  116; 
Billingsley  v.  Maas,  93  Wis.  176,  67  N. 
W.  49. 

80.  Ark. — Wells  v.  Parker,  76  Ark. 
41,  88  S.  W.  602;  Harr  v.  Ward,  73 
Ark.  437,  84  S.  W.  496.  Mass.— Healey 
V.  Aspinwall,  195  Mass.  453,  456,  81 
N.  E.  256.  Minn. — Dombrovske  v.  Dom- 
brovske, 162  N.  W.  891. 

81.  Healev  v.  Aspinwall,  195  Mass. 
453,  456,  81  N.  E.  256. 

82.  See  the  title  "Instructions." 
[a]     It  is  not  permissible  to  restrict 

the  jury  to  a  consideration  of  part  only 
of  the  evidence  tending  to  show  prob- 
able cause  or  a  want  thereof.  Boush 
V.  Fidelity  &  Dep.  Co.,  100  Va.  735,  42 
S.  E.  877. 


[b]  Where  the  action  is  brought 
against  a  corporation  and  it  appears 
that  the  affidavit  upon  which  the  plain- 
tiff was  arrested  was  made  by  an  agent 
of  the  company,  an  instruction  to  the 
jury  that  if  the  agent  "swore  out  the 
warrant  on  his  own  responsibility  and 
not  by  the  authority  or  at  the  instance 
of  the  defendant"  they  could  not  find 
the  defendant  guilty,  is  faulty  as  be- 
ing misleading,  because  such  a  charge 
might  be  understood  to  mean  that 
some  formal  action  on  the  part  of  the 
corporation  was  necessary  to  enable 
the  agent  of  corporation,  as  such,  to 
perform  this  act  for  it.  Southern  C. 
&  F.  Co.  V.  Adams,  131  Ala.  147,  32 
So.  503. 

83.  Boush  V.  Fidelity  &  Dep.  Co., 
100  Va.  735,  42  S.  E.  877.  See  the 
preceding  section. 

[a]  Advice  of  Counsel. — See  Cooper 
V.  Flemming,  114  Tenn.  40,  84  S.  W. 
801,  68  L.  R.  A.   849. 

[b]  The  court  should  group,  in  its 
instructions,  the  facts  which  the  evi- 
dence tends  to  prove,  and  then  instruct 
the  jury  that  if  they  find  such  facts 
to  be  established,  there  was  or  was  not 
probable  cause,  as  the  case  may  be, 
and  that  their  verdict  must  be  ac- 
cordingly. Ball  V.  Rawles,  93  Cal.  222, 
28  Pac.  937,  27  Am.  St.   Rep.  174. 

84.  Ball  V.  Rawles,  93  Cal.  222,  228, 
28  Pac.  937,  27  Am.  St.  Rep.  174. 

[a]  Application  of  Law  to  Facts. 
Such  an  instruction  is  only  to  leave 
to  them  in  another  £orm  the  runction 
of    determining    whether    there    was 
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prosecution  have  never  been  favored,^^  though  it  is  proper  to  charge 
that  defendant  is  presumed  to  knoM-  the  law.^" 

5.  Findings,  Verdict  and  Judgment.  —  The  findings,  verdict  and 
judgment  should  be  in  accordance  with  the  rules  governing  findings, 
verdicts  and  judgments  generally." 

G.  Review  in  cases  of  malicious  prosecution  follows  the  general 
rules  and  principles  elsewhere  treated.^* 


probable  cause.  The  court  cannot  di- 
vest itself  of  its  duty  to  determine 
this  question,  however  complicated  or 
numerous  may  be  the  facts.  It  must 
instruct  the  jury  upon  this  subject  in 
the  concrete,  and  not  in  the  abstract, 
and  must  not  leave  to  that  body  the 
office  of  determining  the  question,  but 
must  itself  determine  it,  and  direct  the 
jury  to  find  its  verdict  in  accordance 
with  such  determination.  Ball  r. 
Eawles,  9,3  Cal.  222,  228,  28  Pac.  937, 
27   Am.  St.   Rep.   174. 

85.  Reynolds  v.  Dunlap,  73  Kan. 
759,  84  Pac.  720. 

86.  See  infra,  this  note. 

[a]  An  instruction  that  ereryone 
Is  presumed  to  know  the  law  and  that, 
where  the  original  proceeding  was  re- 


plevin, and  the  case  was  one  in  which 
replevin  would  not  lie,  the  plaintiff 
must  be  presumed  to  know  that  such 
action  would  not  lie,  unless  he  could 
show  the  contrary,  is  correct.  Wills  V. 
Noyes,  12  Pick.  '(Mass.)   324. 

87.  See  the  titles  "Findings  and 
Conclusions;"  "Judgments;"  "Ver- 
dict." 

[a]  Probable  Cause — Special  Ver- 
dict.— It  is  not  necessary  that  the 
facts  as  to  probable  cause  be  found  by 
the  jurv  in  the  form  of  a  special  ver- 
dict.' Ball  r.  Rawles,  93  Cal.  222,  227, 
28  Pac.  937,  27  Am.  St.  Rep.  174. 

88.  See  the  title  "Appeals,"  and 
other  titles  dealing  with  particular 
modes  or  phases  of  review. 


MALPRACTICE.  —  See  Physicians  and  Surgeons. 
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c.  Excuses  for  Faihire  To  Obey  Writ,  289 

(I.)     Performance  Unlawful  or  Impossible,  289 
(II.)     Insufficient  Service  of  Writ,  290 
(III.)     Error  in  Granting  Writ,  290 
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(IV.)     Want  or  Excess  of  Jurisdiction,  290 

d.  TI earing,  290 

e.  Manner  of  Punishment,  290 

f.  Effect  of  Appeal  of  Mandamus  Proceeding,  290 

g.  Costs,  291 

h.     Eeviciv  of  Contempt  Proceedings,  291 
2.     Injunction   To  Restrain   Enforcement,  291 
M.     Costs,  291 

1.  General  Statement,  291 

2.  Biscrrtion  of  Court,  292 

3.  Against  Pnblic  Officers,  292 

a.  Generally,  292 

b.  Judicial  Officers,  293 

4.  Security  for  Costs,  293 

5.  Pn  Action  for  False  Beturn,  293 

6.  Enforcement  of  Judgment  for  Costs,  294 
N.     Beview,  294 

1.  Biglit  of  Beview,  294 

2.  J/of?e  o/  Beview,  294 

3.  lV7(o  ilfo?/  Prosecute  Bevieiv,  295 

4.  Ti»(c  /or,  295 

5.  Becord  and  As^ignw,ent  of  Error,  295 

6.  ^Scope  of  Beview,  295 

7.  Decision  and  Disposition  of  Proceeding,  296 
0.     Joinder  of  Actions,  296 

1.  Generally,  296 

2.  Joinder  of  Several  Causes  for  Belief,  296 
P.     Intervention,  297 

VII.     INJUNCTION  AGAINST  MANDAMUS  PROCEEDING,  297 

CROSS-REFERENCES: 

ITiprhways,  Streets  and  Bridges;     Pensions  and  Bounties; 
Injunctions;  Process; 

]\Iunicipal  Corporations;  Prohibition; 

Officers;  Service  of  Process  and  Papers; 

Taxation 

Mandamus  as  method  of  enforcing  mandate,  see  the  title  "Mandate 
and  Proceedings  Thereafter." 

Mandamus  as  remedy  in  i)articular  action  or  proceeding,  see  the 
specific  titles. 

Removal  of  mandamus  proceeding  to  federal  court,  see  the  title 
"Removal  of  Causes." 
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For  forms  in  addition  to  those  found  in  this  article,  see  9  Standard 
Proc.  806,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITIONS  AND  DISTINCTIONS.  —  The  writ  of  manda- 
mus is  a  command  issuing  from  a  court  of  competent  jurisdiction,  in 
the  name  of  the  state  or  sovereign,  directed  to  some  corporation,  offi- 
cer, or  inferior  court,  requiring  the  performance  of  a  particular  duty 
tlierein  specified,  whieh  duty  results  from  the  official  station  of  the 
party  to  whom  the  writ  is  directed,  or  from  operation  of  law.^  A 
peremptory  writ  of  mandamus  is  one  requiring  unqualified  obedience 
to  its  command ;  an  alternative  writ  of  mandamus,  as  the  term  implies, 
requires  the  person  against  whom  it  is  issued  to  comply  therewith  or 
show  cause  to  the  contrary.^ 


1.  Me. — ^Furbish  v.  Kennebec,  93  Me. 
117,  44  Atl.  364.  Mo,— State  v.  Board 
of  Police  Comrs.,  108  Mo.  App.  98,  82 
S.  W.  960.  Pa.— Com.  ex  rel.  McCon- 
nell  V.  Shields,  36  Pa.  Co.  Ct.  657,  19 
Pa.  Dist.  932.  S.  O.— Milster  v.  City 
Council  of  Spartanburg,  68  S.  C.  243, 
47  S.  E.  141.  Va.— Wise  v.  Bigger,  79 
Va.  269. 

See  also  3  Bl.  Com.  110. 

[a]  The  definitions  found  in  the  fol- 
lowing cases  are  substantially  the  same 
as  the  one  given  above:  U.  S. — Kendall 
V.  United  States,  12  Pet.  524,  9  L.  ed. 
1181;  Ex  parte  Crane,  5  Pet.  190,  8 
L.  ed.  92;  United  States  v.  Board  of 
Directors  of  Public  Schools,  229  Fed. 
1,  143  C.  C.  A.  303.  Conn.— Norwalk, 
etc.  Elec.  L.  Co.  v.  Common  Council,  71 
Conn.  381,  42  Atl.  82;  Ansonia  v.  Stud- 
ley,  67  Conn.  170,  34  Atl.  1030.  Del. 
Swift  V.  State,  7  Houst.  338,  6  Atl. 
856,  32  Atl.  143,  40  Am.  St.  Eep.  127. 
D.  C — United  States  ex  rel.  Humboldt 
S.  S.  Co.  V.  Interstate  Commerce  Com., 
37  App.  Cas.  266.  Ga. — Shreve  v.  Pen- 
dleton, 129  Ga.  374,  58  S.  E.  880.  La. 
State  V.  Police  Jury,  39  La.  Ann.  759, 
2  So.  305.  Me. — Furbish  v.  Kennebec, 
93  Me.  117,  44  Atl.  364.  Md.— Legg  v. 
Annapolis,  42  Md.  203.  Mo.— State  v. 
Lewis,  76  Mo.  370;  State  v.  Burkhardt, 
59  Mo.  75;  Dunklin  v.  Dist.  County 
Court,  23  Mo.  449.     Mont.— Chumasero 

r.    Potts,   2   Mont.    242.      N.   Y.^ In    re 

Macholdt,  144  App.  Div.  252,  128  N.  Y 
Supp.  1069.  Okla.— McDaid  r.  Terri- 
tory, 1  Okla.  92,  30  Pac.  438.  Ore. 
Sears  v.  Kincaid,  33  Ore.  215,  53  Pac. 
303.     Pa. — Com.    V.    Bleakley,    15    Pa. 


Dist.  279;  Outran  v.  White,  22  Pa.  Co. 
Ct.  201.  P.  R.— Ortiz  v.  Munoz,  19  Porto 
Rico  809;  Rivas  v.  Executive  Council, 
16  Porto  Rico  637.  Tex.— State  v.  San 
Antonio  St.  Ry.  Co.,  10  Tex.  Civ.  App. 
12,  30  S.  W.  266.  Va.— Wise  v.  Big- 
ger, 79  Va.  269.  Wash,— State  v.  Ross, 
39  Wash.  399,  81  Pac.  865.  Can.— Ex 
parte  Inverarity,  10  Brit.  Col.  268. 

[b]  It  Is  the  Command,  of  a  Supe- 
rior Authority. — "The  very  etymology 
of  the  word  'mandamus,' — we  com- 
mand, implies  superior  power;  the  pow- 
er of  a  superior  authority  to  compel 
an  official  or  inferior  judicature  to 
act."  Shreve  v.  Pendleton,  129  Ga.  374, 
58  S.  E.  880. 

[c]  An  Early  Common  Law  Defini- 
tion.— "A  high  prerogative  writ,  (a) 
breve  regium,  (b)  and  not  a  writ  of 
right;  (c)  it  is  properly  and  in  ita 
nature  a  writ  of  restitution  (d)  of  a 
most  extensive  and  remedial  nature. 
...  In  its  form,  it  is  a  command 
issuing  in  the  Queen's  name  from  the 
Court  of  B.  R..  and  directed  to  any 
officer,  person,  artificial  person,  or  cor- 
poration within  the  Queen's  domains, 
requiring  the  performance  of  some  act 
or  duty  therein  specified,  the  execution 
of  which,  such  court  has  previously  de- 
termined to  be  consonant  to  right  and 
.iustiee."    Tapping's  Mandamus,  p.  5S. 

2.  U.  S.— United  States  v.  Board  of 
Directors  of  Public  Schools,  229  Fed. 
1.  143  C.  C.  A.  303.  Ark.— School  Dist. 
No.  14  V.  School  Dist.  No.  Four.  64 
Ark.  483,  43  S.  W.  501.  Conn.— Nor- 
walk, etc.  Elee.  L.  Co.  v.  Common  Coun- 
cil,  71    Conn.    381,   42    Atl.    82.     Wis. 
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Certiorari  is  unlike  mandamus  in  that  mandamus  compels  an  unper- 
formed ministerial  duty  while  certiorari  revie^^'s  a  performed  judicial 
duty.^ 

Prohibition  is  the  Counterpart  of  mandamus  in  the  sense  that  pro- 
hibition arrests  while  mandamus  commands  action.*     Prohibition  can 


See  State  ex  rel.  Pfister  v.  Mayor,  etc. 
of  Manitowoc,  52  Wis.  423,  9  N.  W. 
607,  where  the  court  says:  "A  per- 
emptory writ  of  mandamus  is  an  extra- 
ordinary remedy  to  coerce  the  perform- 
ance of  a  pre-exist injT  duty,  or  clear 
and  specific  legal  right. ' '  Wyo. — See 
State  V.  Barber,  4  Wyo.  56,  32  Pac. 
14,  where  it  is  said:  "The  oifice  of  the 
alternative  writ  of  mandamus  is  mere- 
ly to  apprise  the  party  to  whom  it 
runs  of  the  command  or  order  to  be 
obeyed,  in  case  he  or  it  chooses  to 
comply  with  it,  and  to  notify  him  that 
he  must  allege  or  show  cause  if  he 
disobeys  it.  It  is  in  the  position  of 
a  declaration  at  common  law." 

As   to    peremptory    writ,    see    infra, 
VI,  K. 

As   to    alternative   writ,    see    iyifra, 
VI,  E. 

3.  Ala. — Ex  parte  Dickens,  162  Ala. 
272,  50  So.  218;  Lamar  v.  Commission- 
ers' Court,  20  Ala.  772.  Idaho. — Heit- 
man  v.  Morgan,  10  Idaho  562,  79  Pac. 
225.  111.— Hayes  v.  Morgan,  81  111. 
App.  665.  Mass. — Flanders  v.  Eobertg, 
182  Mass.  524,  65  N.  E.  902,  which 
points  out  that  certiorari  will  not  reach 
a  ministerial  act.  Mo. — State  v.  Pat- 
ton,  108  Mo.  App.  26,  82  S.  W.  537. 
N.  J.— Ford  V.  Gilbert,  89  N.  J.  L. 
482,  99  Atl.  621  ;  West  Jersey  &  S.  R. 
Co,  V.  Public  Utility  Comrs.,  85  N.  J. 
L.  468,  89  Atl.  1017;  Jones  v.  Allen, 
13  N.  J.  L.  97.  N.  Y.— People  ex  rel. 
Holden  v.  Woodbury,  179  N.  Y.  525, 
71  N.  E.  1137,  affirmihg  88  App.  Div. 
593,  85  N.  Y.  Supp.  161;  People  ex  rel. 
Myers  v.  Barnes,  114  N.  Y.  317,  20 
N.  E.  609,  21  N.  E.  739;  People  ex  rel. 
Thurston  v.  Auditors  of  Elmira,  82  N. 
Y.  80;  People  ex  rel.  Osborn  v.  Gilon, 
9  N.  Y.  Supp.  212;  People  ex  rel.  Os- 
borne V.  Gilon,  9  N.  Y.  Supp.  563,  18 
Civ.  Proe.  112,  24  Abb.  N.  C.  125; 
People  ex  rel.  Myers  v.  Barnes,  44  Hun 
574;  People  ex  rel.  Grace  v.  Police 
Comrs.,  43  How.  Pr.  385.  See  also 
People  ex  rel.  Segee  v.  Hayes,  106  App. 
Div.  563,  94  N.  Y.  Supp.  754,  where 
the  court  says:  "There  is  no  proceed- 
ing of  a  judicial  nature  to  review,  and, 
consequently,  a  writ  of  certiorari  will 
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not  lie."  S.  C. — State  ex  rel.  Rawlin- 
son  V.  Ansel,  76  S.  C.  395,  57  S.  E. 
185,  11  Ann.  Cas.  613.  Term. — Hawkins 
V.  Kercheval,  10  Lea  535.  Tex. — Mar- 
tin V.  Irvin  (Tex.  Civ.  App.),  147  S.  W. 
1164.  Utah.— Salt  Lake  City  Civic  Fed. 
V.  Salt  Lake  County,  22  Utah  6,  61 
Pac.  222;  Maxwell  v.  Burton,  2  Utah 
595.  W.  Va.— State  v.  McAllister,  38 
W.  Va.  485,  18  S.  E.  770,  24  L.  R.  A. 
343;  Woodford  v.  Hull,  31  W.  Va.  470, 
7  S.  E.  450.  Wis.— State  v.  Elliott,  108 
Wis.   163,  84  N.  W.   149. 

[a]  An  Illustration. — Mandamus  to 
compel  dismissal  of  appeal  on  the 
ground  that  it  had  been  ' '  irregularly 
entered  and  sustained."  "The  pur- 
pose of  the  writ  of  mandamus  in  such 
cases"  not  otherwise  provided  for.  A 
to  proceed  in  a  cause,  when  they  im- 
properly omit  or  decline  to  do  so,  but 
never  to  direct  them  in  what  manner 
to  proceed.  On  this  principle,  because 
that  court  omit  to  proceed  when  they 
ought,  we  grant  a  mandamus  to  rein- 
state an  appeal,  which  has  been  unlaw- 
fully dismissed.  But  where  they  ir- 
regularly sustain  an  appeal  and  pro- 
ceed to  hear  and  determine  the  mat- 
ter, the  redress  of  the  aggrieved  is 
to  be  sought  by  certiorari,  not  by  man- 
damus."  Jones  V.  Allen,  13  N.  J.  L. 
97. 

As  to  certiorari  generally,  see  4 
Standard  Proc.  881. 

4.  Cal. — Coronado  v.  San  Diego,  87 
Cal.  440,  32  Pac.  518;  Mauer  r.  Mitchell, 
53  Cal.  289.  Idaho. — Williams  r.  Lewis, 
6  Idaho  184,  54  Pac.  619.  Mo.— Dunk- 
lin r.  District  Court,  23  Mo.  449.  Wash. 
State  V.  Superior  Court,  31  Wash.  96, 
71  Pac.  722;  State  v.  Superior  Court, 
4  Wash.  30,  29  Pac.  764.  W.  Va.— State 
V.  Countv  Court,  33  W.  Va.  589,  11 
S.  E.  72."  Wis.- State  v.  Johnson,  103 
Wis.  591,  614,  79  N.  W.  1081,  51  L.  R. 
A.   33. 

See  generally  the  title  "Prohibi- 
tion." 

[a]  A  Limitation. — "Prohibition  Is 
ossontinlly  jurisdictional,  and  therefore 
judicial;  mandamus  is  purely  minis- 
terial; and  when  the  Code  of  Civil  Pro- 
cedure declares  that  the  writ  of  pro- 
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only  be  invoked  to  restrain  threatened  acts  whieh  are  judicial  in  their 
character,'  while  the  writ  of  mandamus  compels  the  performance  of 
ministerial  acts  or  duties.' 

The  distinction,  between  injunction  and  mandamus  is  discussed  elsewhere 
in  this  work.^ 

Procedendo  is  but  a  particular  form  of  mandamus,"  which  runs  only 
to  judicial  oiYieers." 

II.  NATURE  OF  REMEDY.  —  Originally  mandamus  was  not  a 
private  remedy;  the  writ  issued  only  by  virtue  of  the  prerogative 
power  of  the  sovereign  in  cases  concerning  the  government  or  rights 
of  the  public  as  distinguished  from  mere  private  rights.^"     It  is  still 


hibition  is  the  counterpart  of  the  writ 
of  mandate,  the  declaration  cannot  be 
true  in  its  broadest  sense,  and  to  that 
extent  it  is  misleading.  These  two 
writs  are  the  counterpart  of  each  other, 
to  the  extent  that  one  is  prohibitory 
and  the  other  mandatory;  one  acts 
upon  the  person,  the  other  acts  upon 
the  tribunal;  but  beyond  that  they 
have  nothing  in  common."  Coronado 
V.  San  Diego,  97  Cal.  440,  32  Pac.  518. 

[b]  Where  prohibition  has  been 
abolished  mandamus  may,  in  a  proper 
case,  take  its  place  to  prevent  a  viola- 
tion of  law  by  an  inferior  tribunal. 
State  ex  rel.  Parmenter  v.  Troup,  98 
Neb.  333,  152  N.  W.  748,  L.  R.  A. 
1915E,  936. 

6.  Coronado  v.  San  Diego,  97  Cal. 
440,  32  Pac.  518;  State  ex  rel.  Parment- 
er V.  Troup,  98  Neb.  333,  152  N.  W.  748, 
L.   R.   A.   1915E,  936. 

6.  See  infra,  III,  A,  3,  b. 

7.  See  12  Standard  Proc.  1007. 

8.  Woodstock  V.  Gallup,  28  Vt.  587. 
See  the  title  "Mandate  and  Proceed- 
ings Thereafter." 

9.  Exchange  Mut.  Life  Ins.  Co.  v. 
Warsaw-Wilkinson  Co.,  185  Fed.  487, 
107  C.  C.  A.  587;  Donnell  v.  Wright,  199 
Mo.  304,  97  S.  W.  928. 

[a]  Procedendo  Supplanted  by  Man- 
damus.— "The  writ  of  procedendo  has 
been  practically  superseded  for  many 
years  by  the  writ  of  mandamus,  and 
we  are  not  aware  of  any  example  of 
its  use  in  this  state. ' '  People  ex  rel. 
Robison  v.  Swift,  59  Mich.  529,  26  N. 
W.  694.  To  the  same  effect.  State  v. 
Johnson,  163  Wis.  591,  615,  79  N.  W. 
1081,  51  L.  R.  A.  33. 

10.  U.  S. — Rosenbaum  v.  Bauer,  120 
U.  S.  450,  7  Sup.  Ct.  633,  30  L.  ed. 
743;  Hartman  V.  Greenhow,  102  U.  S. 
672,  26  L.  ed.  271;  Kentucky  v.  Den- 
nison,  24  How.  66,  16  L.  ed.  717;  Ken- 


dall r.  Stokes,  3  How.  87,  11  L.  ed.  506; 
Kendall  v.  United  States,  12  Pet.  (U. 
S.)  524,  9  L.  ed.  1181;  Indiana  V. 
Lake  Erie  &  W.  R.  Co.,  85  Fed.  1.  Ala. 
Leigh  V.  State,  69  Ala.  261.  Ark. 
School  Dist.  No.  14  v.  School  Dist.  No. 
Four,  64  Ark.  483,  43  S.  W.  501.  Conn. 
Gilman  v.  Bassett,  33  Conn.  298; 
Strong's  Case,  Kirby  345.  Del.— Swift 
V.  State,  7  Houst.  338,  6  Atl.  856,  32 
Atl.  143,  40  Am.  St.  Rep.  127;  State 
V.  Swift,  7  Houst.  137,  30  A.tl.  781. 
111. — People  ex  rel.  Sullivan  v.  Weber, 
86  111.  283.  la.— Chance  v.  Temple,  1 
Iowa  179.  S.  C. — State  ex  rel  Watts  v. 
Cain,  78  S.  C.  348,  58  S.  E.  937.  Tex. 
Texas  Mexican  Ry.  Co.  r.  Locke,  63 
Tex.  623.  Wash.— State  v.  Pacific  Brew- 
ing &  M.  Co.,  21  Wash.  451,  58  Pac. 
584,  47  L.  R.  A.  208.  W.  Va.— Fisher 
r.  City  of  Charleston,  17  W.  Va.  595. 

[a]  Historical  Note. — (1)  Manda- 
mus came  into  use  by  virtue  of  the 
prerogative  power  of  the  English  Crown 
(Kentucky  v.  Dennison,  24  How.  [U. 
S.]  66,  16  L.  ed.  717;  Richardson  v. 
Swift,  7  Houst.  [Del.]  137,  30  Atl.  781; 
Rex  V.  Barker,  3  Burr.  1265,  97  Eng. 
Reprint  823),  (2)  and  was  introduced 
to  prevent  disorder  from  a  failure  of 
justice  and  defect  of  police.  Del. — State 
V.  Swift,  7  Houst.  137,  30  Atl.  781.  Mo. 
State  V.  Lewis,  76  Mo.  370.  N.  Y. 
People  ex  rel.  Griffin  v.  Steele,  2  Barb. 
397.  (3)  In  its  inception  mandamus 
was  in  no  sense  a  judicial  writ;  it  was 
a  mandate  issuing  direct  from  the  sov- 
ereign to  the  subject  to  compel  obedi- 
ence to  the  royal  will.  Ga. — City  of 
Atlanta  v.  Wright,  119  Ga.  207,  45  S. 
E.  994.  Mo. — State  v.  Lewis,  76  Mo. 
370.  W.  Va. — Fisher  v.  City  of  Charles- 
ton, 17  W.  Va.  595.  (4)  Any  such 
mandate  was  originally  called  a  man- 
damus; but  gradually  a  mandate  ceased 
to  be  called  a  mandamus  and  this  name 
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was   applied    to   a  writ   issued   by    the 
King's     Bench      (Fisher     V.     City     of 
Charleston,    17    W.    Va.    595),    (5)    and 
the  term  now  indicates  a  writ  which  is 
entirely    judicial.      Griflin    r.    Wukolee, 
42  Tex.  513.     (6).  Its  precise  ori<,'in  as 
a  judicial  writ  is  speculative,  although 
Tapping    says   it    may   "be    safely    re- 
ferred  to    .    .    .    the   Magna  Charta." 
Tapping's  Mandamus,  p.  56.     (7)    The 
first  instance  of  mandamus  proceedings 
in   the   reports   is   in   Baggs'   Case,   11 
Coke  93  (Strong's  Case,  Kirby  [Conn.] 
345),      (8)      although     Ld.      Mansfield 
speaks  of  a  mandamus  "tem.   Edw.  3, 
directed   to   the    University   of   Oxford, 
commanding     the     restoration     of     one 
upon  whom  the  sentence  of  'bannitus' 
had  been  passed."   (Eex  v.  Askew,  16 
Eng.    Rul.    Cas.    760,  4  Burr.    2186,   9« 
Eng.   Reprint    139),   (9)    and   in   Fisher 
V.   City  of  Charleston,  17  W.  Va.  595, 
it  is  said  that  its  use  as  a  judicial  writ 
may  be  traced  to  the  early  part  of  the 
fourteenth   century,  but   it   was   rarely 
used   till   the  latter  part   of  the   seven- 
teenth century.     (10)  Certain  it  is  that 
the    King's    Bench    soon    assumed    the 
right  to  employ  this  writ  to  correct  and 
remedv    official    inaction    (City    of    At- 
lanta V.  Wright,  119  Ga.  207,  45  S.  E. 
994;  State  v.  Lewis,  76  Mo.  370),  (11) 
and  this  practice  was  recognized  by  9 
r:t.  of  Anne,  cap.  20    (1711),  the  first 
statute    to    deal    with    the    remedv    of 
mandamus.        Strong's      Case,      Kirby 
(Conn.)    345.      (12)    In    this   court    the 
King  originally  sat  in  person  and  when 
he  ceased  to  do  so,  yet  by  a  fiction  of 
the   law   ho   was   still   presumed    to   be 
present.     Fisher  r.  City  of  Charleston, 
17  W.  Va.  595.     (13^  In  1843  (§§6  and  7 
Vic,  ch.  67),  a  further  act  was  passed 
dealing  with  mandamus  (Fisher  v.  City 
of  Charleston,  17  W.  Va.  595),  (14)  and 
in  1854  the  law  of  mandamus  and  its  ad- 
ministration  was  "entirely   revolution- 
ized" by  the   Common  Law   Procedure 
Act,  theefifect  of  which  was  to  "place 
mnndamus  proceedings  upon   much   the 
same   footing  as  ordinary   personal   ac- 
tions."     State    ex    reh    Richardson   v. 
Swift,  7  Houst.  (Del.)  137,  161,  30  Atl. 
781.     These  acts  arc  found   in  the  Ap- 
pendix to  High's  Extraordinary  Legal 
Remedies.      (15)    Since    then    statutory 
enactments  regulating  this  remedy  have 
been  numerous  and  it  is  now  largely  a 
statutory  proceeding.     Funck  v.  Farm- 
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ers'    Elevator   Co.,    142   Iowa   621,    121 
N.  W.  53,  24  L.   R.  A.   (N.  S.)    lOS. 

11.     U.    S. — Rosenbaum    v.    Board   of 
Supervisors,  28  Fed.  223.     Ala. — Home 
Guano    Co.    v.    State   ex   rcl.    Pike,   193 
Ala.   548,   69   So.   419;    Leigh    v.   State, 
69  Ala.  261,  where  mandamus  is  classed 
as   a  "supplementary  remedy."    Ariz. 
Campbell    r.    Hunt,  *18    Ariz.    442,    162 
Pac.    8S2.      Colo. — Bright    r.    Farmer's 
Highline,  etc.  Co.,  3  Colo.  App.  170,  32 
Pac.    433.      Del.— Knight    r.    Ferris,    6 
Houst.    283.     Dl   C— United    States  ex 
rcl  Todd  v.  Gongwer,  37  App.  Cas.  555. 
ni. — School     Inspectors     of     Peoria    V. 
People,    20    111.    525.      Ind.— McClellan 
r.   State   ex  rcl  Bryant,   182   Ind.  433, 
100  N.    E.   689;   Funk  r.   State   ex  rel 
Baker,    166    Ind.    455,    77    N.    E.    854; 
Sevmonr    Water    Co.    V.    Seymour,    163 
Ind.  120,  70  N.  E.  514;  Burnsville  Turn- 
pike Co.  V.  State,  119  Ind.  382,  20  N. 
E.  421,  3  L.  R.  A.  265.     la.— See  Ford 
r.   City   of  Manchester,   136  Iowa  213, 
113  N.  W.  846,  where  the  court  says: 
"When   the   writ   of   mandamus   is   the 
sole     relief     sought,     it     is     ordinarily 
classed  as  a  special  proceeding,  but  still 
remains   triable    at    law."      La. — State 
r.  New  Orleans  &  N.  E.  R.  Co.,  42  La. 
Ann.  138,  7  So.  226,  where  mandamus 
is  considered  to  be  a  harsh  remedy,  and 
to  be  substituted  for  the  ordinary  pro- 
cess only   in   extraordinary   cases.    Md. 
Tolbert  r.  Philadelphia.  B.'  &  W.  R.  Co., 
126  Md.  569,  95  Atl.  49;  Hummelshime 
r.  ITirsch,  114  Md.  39,  79  Atl.  38;  Cur- 
lander   r.    King,   112   Md.   518,   77    Atl. 
60;   George's  Creek  Coal   &  Iron  Co.  V. 
Allegany,  59  Md.  255.  Miss.— McHenry 
r.  State,  91   Miss.   562,  44  So.   S31,  16 
L.  R.  A.   (N.  S.)   1062.     Mo.— State  ex 
inf.  Barker  r.  Kansas  City  Gas  Co.,  254 
Mo.  515,  163  S.  W.   854;   State  ex  rel. 
Rainwater  r.  Ross,  245  Mo.  36.  149  8. 
W.    451,    Ann.    Cas.    1913E,   97S;    State 
r.r   rrl.    Crow    r.    Boonville   Bridge    Co., 
206  l\ro.   74,   in.^   S.   W.   10.-2;   State   fx 
rrl  Lvons  r.  Bank   of   Conception,  174 
Mo.    App.   589,   163   S.   W.   945.     N,   H. 
State  r.  Manchester  &  L.  R.  R.  Co.,  62 
N.  H.  29.    N.  M. — Sweeney  r.  Reynolds, 
17  N.  M.  282,  127  Pac  23;  Delgado  v. 
Chavez,    5    N.    M.    646,    25    Pac.    948. 
N.    C— Edcrerton    r.    Kirby,    156   N.    C. 
347,  72  S.  E.  365.     Ohio. — State  ex  rel. 
Murphv  V.  Graves.  91   Ohio  St.  36,  109 
N.    E.    590.      Okla. — Steward    r.    Terri- 
tory, 4  Okla.  707,  46  Pac.  487;  Collet 
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used  where  there  is  no  other  adequate  legal  remedy,"  and  then  only 
to  enforce  a  clear  legal  right. ^^  For  most  purposes,  however,  it  is 
now  regarded  simply  as  a  civil  action^*  which  may  be  brought  to  en- 


r.  Allison,  1  Okla.  42,  25  Pac.  516.  Pa. 
Com.  ex  rel.  Thomas  v.  Comrs.,  32  Pa. 
218;  Hatton  v.  Brooks,  21  Pa.  Dist.  817. 
S.  C. — National  Loan  &  Exch.  Bank  v. 
Jones,  103  S.  C.  80,  87  S.  E.  482.  Tenn. 
State  ex  rel.  Spratlin  v.  Thompson,  118 
Tenn.  571,  102  S.  W.  349,  20  L.  R.  A. 
(N.    S.)    1.      Tex. — Munson   v.    Terrell, 
101  Tex.  220,  105  S.  W.  1114;  Hume  v. 
Schintz,  90  Tex.  72,  36  S.  W.  429;  Bled- 
soe   V.    International    R.    Co.,    40    Tex. 
537.     Vt.— Bates  v.  Keith,  66  Vt.  163, 
28  Atl.  865;   Sabine  v.  Rounds,  50  Vt. 
74.     Va.— Wilder  v.  Kelley,  88  Va.  274, 
13  S,  E.  483;  Lewis  v.  Whittle,  77  Va. 
415.      Wash. — State    ex   rel.    Dudley   v. 
Daggett,  28  Wash.  1,  68  Pac.  340.  Wis. 
State  ex  rel.  Fire  &  Rust  Proof  Const. 
Co.  V.   Icke.   136   Wis.   583,   118   N.  W. 
196,  20  L.  R.  A.   (N.  S.)   800;  State  ex 
rel.  Pfister  v.  Mayor,  etc.  of  ManitowoCj 
52  Wis.  423,  9  N.  W.  607. 
[a]     Extraordinary  remedy  only  in  a 
limited  sense,  i.  e.,   (1)   "in  the  sense 
that  an  injunction,  attachment,  or  other 
like    process    is    extraordinary"    (Del- 
gado   I'.   Chavez,  5   N.  M.   646,  25  Pac. 
948),  or   (2)    "In  the  sense  that  it  is 
resorted  to  only  upon  extraordinary  oc- 
casions, and  where  the  usual  and  ordi- 
nary modes  and  forms  of  .procedure  are 
powerless  to  afford  redress."  Com.  ex 
reJ.  Thomas  v.  Comrs.,  32  Pa.  218;  Hat- 
ton  V.  Brooks,  '21   Pa.   Dist.   817.      (31 
And  again,  it  has  been  said  that  "It 
is  a  special  remedy,  although  perhaps 
not    an    extraordinary    one,    .     .     .    ." 
Montenegro-Riehm  Music  Co.  v.  Louis- 
ville, 147  Ky.  720,  145  S.  W.  740. 

12.  See  infra,  HI,  D. 

13.  See  infra,  HI,  A,  2. 

14.  U.  S. — Rosenbaum  v.  Bauer,  120 
U.  S.  450,  7  Sup.  Ct.  633,  30  L.  ed.  743 
(where  mandamus  is  considered  as 
within  the  purview  of  a  statute  grant- 
ing jurisdiction  over  "all  suits  of  a 
civil  nature  at  common  law  or  in 
equity");  Louis  v.  Brown  Tp.,  109  U. 
S.  162,  3  Sup.  Ct.  92,  27  L.  ed.  892; 
Hartman  v.  Greenhow,  102  U.  S.  672, 
26  L.  ed.  271 ;  Kentucky  v.  Dennison, 
24  How.  66,  16  L.  ed.  717;  Kendall  v. 
Stokes,  3  How.  87,  11  L.  ed.  506;  Ken- 
dall V.  United  States,  12  Pet.  524,  9 
L.  ed.  1181;  Indiana  v.  Lake  Erie  & 
W.  B.  Co.,  85  Fed.  1.     Ariz. — Arizona 


Corp.   Com.   v.   Heralds  of  Liberty,   17 
Ariz.  462,  154  Pac.  202.     Colo.— Merrill 
V.    Suffa,   42    Colo.    195,   93    Pac.    1099. 
111.— People  V.  Powell,  274  111.  222,  113 
N.  E.  614;  People  v.  Board  of  Educa- 
tion of  Dist.  No.  24,  236  111.  154,  86  N. 
E.   206;    City  of  Chicago  v.  People   ex 
rel.    Gray,   210   111.    84,    71    N.   E.    816; 
Mayor  of  Roodhouse  v.  Briggs,  194  111. 
435,  62   N.  E.  778;   Dement   v.  Rokker, 
126    111.    174,    19   N.    E.    33;    People   v. 
Weber,   86   111.   283;    Hall  v.   Mann,  96 
111.  App.  659.     Ind.— Sahm  v.  State  e.t 
rel.   Cleveland,  C.   C.   &   St.  L.  R.   Co., 
172   Ind.    237,   88   N.   E.   257;   Seymour 
Water   Co.   v.    Seymour,    163   Ind.    120, 
70  N.  E.  514.     la.— Brown  v.  Crego,  29 
Iowa  321.    Mo. — State  v.  Lewis,  76  Mo. 
370;   State   ex  rel.  First   Nat.   Bank  v. 
Bourne,   151   Mo.   App.   104,   131   S.   W. 
896.    Neb.— State  ex  rel.  McKee  v.  Por- 
ter, 90  Neb.  233,  133  N.  W.  189;  State 
ex  rel.  McDonald  v.  Farrington,  86  Neb. 
653,   126  N.   W.   91.     N.   M.— Perez  v. 
Barber,    7    N.    M.    223,    34    Pac.    190 
(where  the  court  says:  "Mandamus  ia 
a  civil  action,  and,  with  the  exceptions 
of  the  pleadings,  is  tried  and  proceeded 
with  in  the  same  manner  as  other  civil 
actions");  Delgado  t'.  Chavez,  5  N.  M. 
646,  25  Pac.  948.    N.  Y.— People  ex  rel. 
iLumley    v.    Lewis,    3    Abb.    Dec.    535; 
People  ex  rel.  Sanders  v.  Colborne,  20 
How.  Pr.  378.     N.  O.— Belmont   &   Co. 
17.  Reillv,  71   N.   C.   260.     Ohio.— State 
V.  Philbrick,  69  Ohio  St.  283,  69  N.  E. 
439.    Okla. — Homesteaders  v.  McComba, 
24  Okla.  201,  103  Pac.  691,  38  L.  R.  A. 
(N.  S.)   1000;  In  re  Eply,  10'  Okla.  631, 
64  Pac.  18;  Territory  ex  rel.  Galbraith 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  2  Okla. 
108,  39  Pac.  389.    Ore.— Beard  v.  Beard, 
66  Ore.  512,  133  Pac.  797,  134  Pac.  1196, 
Tex. — Texas-Mexican  Ry.  Co.  v.  Locke, 
63  Tex.  623;  GriflSn  v.  Wakelee,  42  Tex, 
513;  Arberry  v.  Beavers,  6  Tex.  457,  55 
Am.  Dec.  791;  Comrs.  of  General  Land 
Oface  V.  Smith,  5  Tex.  471.    Utah.— Ly- 
man V.  Martin,  2  Utah  136;   Chamber- 
lain V.  Warburton,  1  Utah  267.    Wash. 
State   ex   rel.   Billings   v.   Lamprey,   57 
Wash.  84,  106  Pac.  501;   State  ex  rel. 
Gillette   v.   Clausen,  44  Wash.   437,  87 
Pac.   498;    State   ex  rel.  Brown   V.  Mc- 
Quade,    36    Wash.    579,    79    Pac.    207; 
State  V.  Cxanney,  30  Wash,  594,  71  Pac. 
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50;    State   v.   Daggett,  28   Wash.   1,  68  i 
Pac.    340.      W.    Va. — County    Court    r.  I 
Branimcr,  6S  \V.   Va.  25,  G9  S.  E.  4.'30;  i 
State  cr  nl    Mathenv  r.  County  Court, 
47  W.  Va.  (572,  35  S'.   E.  959;  Fisher  r. 
City    of    Charleston,    17    W.    Va.    595.  ! 
Wis. — State   ex  rel.   Risoh   i'.  Board   of 
Trustees,    121    Wis.   44,   98   N.    W.   954; 
State  ex  rel.   Buchanan   v.   Kellogg,  95  j 
Wis.   672.  70   N.   W.   300;   State   ex  rel.  | 
Drury  i\  Supervisors  of  Lincoln,  o7  Wis. 
274.  "30  N.   W.   360;   State   v.  Jennings, 
56  Wis.   113,  14  N    W.  28. 
[a]     Removal    to     Federal     Court     as 
"Civil   Suit   at  Law." — A    proceedint^ 
for  an  original  writ  of  mandamus,  com- 
menced in   a  state  court,  is  not   a  suit 
of  a  ci\il   nature   at   law   or  in   equity, 
within  the  meaning  of  the  act  of  March 
3,  1887    .    .    .    (U.  S.  Comp.   St.,  1916, 
J991,  p.   552)   and  therefore  is  not  re- 
movable, under  the  provisions  of  that  ' 
act,   from   a   state   court   into   a  circuit  1 
court  of  the  United  States.    U.  S. — In- 
diana  V.   Lake    Erie   &   W.    R.    Co.,   85  | 
Fed.   1 ;   Rosenbaum   r.  Board  of  Super-  [ 
visors,  28  Fed.  223.     Ind. — Western  Un-  | 
ion   Tel.   Co.   v.  State,   165   Ind.  492,  76 
N.    E.    100,    3    L.    R.    A.    (N.    S.)    153.  ^ 
Kan. — State  ex  rel.  Caster  r.  Flannelly,  ' 
96   Kan.   833,   1.54   Pac    235.      See   gen-  ; 
orally  the  title  "Removal  of  Causes."  | 
As  to  the  jurisdiction  of  federal  courts  , 
in  mandamus  proceedings  generallv,  see  ! 
infra,  VI,  A,  2. 

fb]     A     "civil     action"     within    the 
meaning   of  statutes    (1)    making   gen- 
eral provisions  for  the  conduct  of  civil 
actions  (Barnes  r.  Glide,  117  Cal.  1,  48 
Pac.   804,   59   Am.   St.   Rep.    153;    State  ' 
r.  New  Haven  &  N.  Co.,  41  Conn.  134),  | 
(2)   venue  of  civil  actions  (McBanc   r.  ' 
People,  50  111.  503),  (3)   granting  right  | 
of  appeal  in  civil  actions.  Ohio. — Stat(» 
?.  Philbrick,  69  Ohio  St.  283,  69  N.  E. 
439.     Okla.— 7/i   re  Eplv,   10  Okla.  631, 
64   Pac.    18.     Tex.— Criffin  r.   Wakelee, 
42    Te.x.    513.      (4)    And    see   Davies   r. 
Corbin,  112  U.   S.  36,  5   Sup.   Ct.   4,  28 
Tj.  ed.  627,  where  an  order  awarding  a 
peremptory  writ  of  mandamus  is  a  final 
judgment   in   a  civil  action,  within  the 
meaning   of  that   term    as  used   in   the 
."tatutes    regulating    writs    of    error    to 
the    United    States    siijiromc    court. 

f  c  I  Statutes  regiilating  mode  of 
commencing  "civil  actions,"  do  not  af- 
fcet  institution  of  inandannis  proceed- 
ings. Honio  Giiann  Cn.  r.  State  ex  rel. 
Pike,  193   Ala.  54'^.  69  So.  419. 

fdl  Statutory  limitations  of  "ac- 
tions" apply  to  mandamus  proceedings. 
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Jones  r.  Board  of  Police  Comrs.,  141 
Cal.  96,  74  Pac.  696;  State  ex  rel.  De- 
laney  v.  Holmes,  23  Ohio  Cir.  Ct.  (N. 
S.)  133,  where  the  court  determines 
which  part  of  the  statute  of  iimitationi 
applies  to  the  mandamus  proceeding  by 
determining  the  nature  of  relief  sought. 
For  instance,  the  case  here  was  to 
compel  the  payment  of  a  pension.  The 
court  was  undecided  whether  it  fell 
within  the  limitation  for  actions  to 
recover  money  or  for  injury  to  the 
plaintiff's  rights  not  arising  on  con- 
tract, but  the  limitation  being  tht 
same  in  either  case  under  the  Ohio 
statute  the  decision  went  no  further. 

fe]  Mandamus  is  not  a  "special 
case"  within  the  meaning  of  a  statute 
conferring  jurisdiction  of  all  "special 
cases"  not  otherwise  provided  for.  A 
special  case  is  one  "unknown  to  the 
general  framework  of  courts  of  law 
or  equity."  People  ex  rel.  Jackson  r. 
Supervisors   of   Kern    Co.,    45    Cal.    679. 

ff]  Grant  of  jurisdiction  in  ai] 
"civil  cases"  (1)  carries  with  it  jur- 
isdiction over  mandamus  proceedings. 
Judd  r.  Driver,  1  Kan.  455.  See  also 
Brown  v.  Crego,  29  Iowa  321.  (2) 
Compare  School  Inspectors  of  Peoria 
r.  People  ex  rel.  Grove,  20  111.  525, 
where  it  was  decided  that  a  mandamus 
proceeding  was  not  within  the  purview 
of  an  act  conferring  on  an  inferior 
court  concurrent  jurisdiction  with  8 
superior  court  in  "civil  cases."  The 
decision  was  made,  however,  with  a 
view  to  the  legislative  intent  and  the 
rules  of  statutory  interpretation  ap- 
plicable in  such  cases  rather  than  to 
the  precise  nature  of  the  remedy  by 
niandanius. 

[g]  Not  a  "case  cognizable  at  com- 
mon law"  within  the  meaning  of  an 
act  guaranteeing  a  trial  by  jury  in  all 
such  cases.  Chumasero  r.  Potts,  2  Mont. 
242. 

\h]  An  "action  at  law"  within  the 
meaning  of  a  statute  making  it  neces- 
sary to  move  for  a  new  trial  where 
it  is  desired  to  question  the  suflTiciency 
of  the  evidence  to  sustain  findings  of 
fact.  State  ex  rel.  McDonald  r.  Far- 
rington,  86  Neb.  653,  126  N.  W.  91. 
See  also  State  r.  AflFholder,  44  Neb. 
497.  62  N.  W.  871;  State  r.  Lancaster, 
13   Neb.  223.   13  N.  W.   212. 

Til  "Changes  of  venue  In  any  civU 
cause  In  law  or  equity"  being  pro- 
vided for  by  statute,  include  proceed- 
ings in  mandamus.  Williamsport  V. 
Com.,  90  Pa.  498. 
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force  private,  as  well  as  public  rights.^'  Indeed,  the  writ  itself  has 
come  to  be  known  as  a  writ  of  right  in  the  sense  that  its  issuance  is  no 
longer  dependent  upon  the  prerogative  will  but  only  upon  the  exercise 
of  a  legal  and  reasonable  discretion  by  the  court,"  although  strictly 


fj]  Action  or  Special  Proceeding 
Under  Statutes. — Where  statutes  divide 
civil  remedies  into  actions  and  special 
proceedings,  mandamus  is  often  re- 
garded as  a  special  proceeding.  U.  S. 
Rosenbaum  v.  Board  of  Supervisors, 
28  Fed.  223,  discussing  the  California 
code  in  this  regard.  Ariz. — Arizona 
Corp.  Com.  v.  Heralds  of  Liberty,  17 
Ariz.  462,  154  Pac.  202.  Cal.— Jones  v. 
Board  of  Police  Comrs.,  141  Cal.  96,  74 
Pac.  696.  Idaho. — Lewis  v.  Mountain 
Home,  etc.  Co.,  28  Idaho  682,  156  Pac. 
419;  Nelson  v.  Steele,  12  Idaho  762,  88 
Pac.  95.  Ky. — Montenegro-Riehm  Mu- 
sic Co.  V.  Louisville,  147  Ky.  720,  145 
S.  W.  740:  "It  is  a  special  remedy, 
although  perhaps  not  an  extraordinary 
one."  N.  D. — State  ex  rel.  Dakota 
Hail  Assn.  v.  Carey,  2  N.  D.  36,  49  N. 
W.  164.  Compare  State  ex  rel.  Risch  v. 
Board  of  Trustees,  121  Wis.  44,  98  N. 
W.  954,  where  the  court  says:  "A 
mandamus  proceeding  is  not,  strictly 
speaking,  a  special  proceeding,  nor 
analogous  thereto."  As  to  special 
proceedings  generally,  see  the  title 
"Suits  and  Actions." 

[k  1  For  the  purpose  of  taxing  costs 
mandamus  is  considered  as  an  action 
and  not  a  special  proceeding.  People 
ex  rel.  Luinley  v.  Lewis,  3  Abb.  Dec. 
(N.  Y.)   537,  28  How.  Pr.  159. 

15.  See  infra,  III,  A,  2,  b. 

16.  U,  S. — Indiana  v.  Lake  Erie  & 
W.  R.  Co.,  85  Fed.  1;  Ex  -parte  Ken- 
tucky V.  Dennison,  24  How.  95,  16  L. 
ed.  717.  Ariz. — Campbell  v.  Hunt,  18 
Ariz.  442,  162  Pac.  882.  Conn.— See 
Oilman  v.  Bassett,  33  Conn.  298,  where 
the  court  says  that  certain  facts  '  *  may 
be  a  reason  why  the  relators  should  not 
insist  upon  a  mandamus,  but  it  is  no 
reason  why  they  are  not  entitled  to  it 
if  they  do  so  insist."  Del. — Swift  v. 
State  ex  rel.  Richardson,  7  Houst.  338, 
6  Atl.  856,  32  Atl.  143,  40  Am.  St. 
Rep.  127,  where  the  court  says:  "The 
writ  of  mandamus,  and  the  right  to  it 
in  all  cases  to  which  it  i-s  applicable,  is 
as  clearly  recognized  in  our  jurispru- 
dence as  any  other  writ  which  may  be 
issued  out  of  the  courts  of  law  to 
which  a  party  mav  be  entitled."  State 
V.  Swift,  7  Houst.    (Del.)    137,  30  Atl. 


781.  la. — See  Chance  v.  Temple,  1  Iowa 
179,  where  it  is  said  that  this  is  not 
a  writ  of  right,  adding:  "By  this,  we 
mean,  the  mandate  contained  in  it,  ia 
the  expression  of  sovereign  authority, 
which  is  not  had  simply  by  asking,  but 
only  on  good  cause  shown. ' '  Ky. — Gay 
V.  Haggard,  133  Ky.  425,  118  S.  W.  299, 
"Under  our  Code  of  Practice  the  writ 
of  mandamus  is  a  statutory  writ,  and  is 
granted  as  a  matter  of  right  in  a 
proper  case  to  a  party  aggrieved." 
Md.— Tolbert  v.  Philadelphia,  B.  &  W 
R.  Co.,  126  Md.  569,  95  Atl.  49,  "The 
discretion  accorded  to  the  court  is  not 
arbitrary,  but  must  be  exercised  un- 
der the  established  rules  of  law,  and  if, 
under  these  rules,  the  party  is  entitled 
to  the  writ,  it  must  be  issued. ' '  Mja 
State  ex  rel.  Priddy  v.  Gibson,  187  Mo. 
536,  86  S.  W.  177;  State  ex  rel.  Lyons 
V.  Bank  of  Conception,  174  Mo.  App. 
589,  163  S.  W.  945,  "It  is  not  a  writ 
of  right  to  which  relator  is  entitled 
without  regard  to  the  circumstances 
under  which  he  is  demanding  its  use. 
N.  M.— 7/i  re  Sloan,  5  N.  M.  590,  25 
Pac.  930,  "a  writ  of  right,  issuing  ex 
delicto  justitiae. "  Ohio. — State  v. 
Farmer,  7  Ohio  Cir.  Ct.  429,  4  Ohio  Cir. 
Dec.  664.  Pa. — Birmingham  Fire  Ins. 
Co.  V.  Com.,  92  Pa.  72;  Com.  ex  rel. 
Curran  v.  Philadelphia,  30  Pa.  Co.  Ct 
180.  Wash. — State  v.  McQuade,  36 
Wash.  579,  79  Pac.  207;  State  v.  Crau- 
ney,  30  Wash.  594,  71  Pac.  50;  State 
r.  Pacific  Brewing  &  M.  Co.,  21  Wash. 
451,  58  Pac.  584,  47  L.  R.  A.  208. 
W.  Va. — County  Court  v.  Brammer,  68 
W.  Va.  25,  69'  S.  E.  450;  Fisher  r.  City 
of  Charleston,  17  W.  Va.  595. 

[a]  A  Writ  of  Right,  but  Not  of 
Course. — It  was  first  considered  a  pre- 
rogative writ  because  it  was,  in  theory, 
issued  only  by  the  King  under  a  demo- 
cratic constitution,  therefore,  "it  at 
once  became  ...  a  common  law  writ 
.  .  .,  a  writ  of  right,  but  not  of  course, 
because  it  could  only  be  obtained  and 
sued  out  on  a  special  application." 
State  ex  rel.  Richardson  v.  Swift,  7 
Houst.  (Del.)  137,  30  Atl.  781,  and,  to  the 
same  effect,  see  Rex  v.  Askew,  3  Burr. 
(Eng.)  2186.  Compare  State  v.  Gibson, 
187  Mo.  536,  86  S.  W.  177  (where  the 
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speaking  it  is  not  a  writ  of  rijzht,'^  ami  it  was  not  considi-red  as  such 
in  even  a  limited  sense  under  the  early  common  law.^^  The  modern 
writ  retains  the  prerogative  element  only  to  the  extent  that  it  does 
not  issue  in  every  case  as  a  matter  of  right,  but  only  where,  in  the  legal 
discretion  of  the  court,  the  exceptional  circumstances  require  it/''    It 


court  savs:  "In  State  i".  Fraker,  166 
Mo.  130,"  65  S.  W.  720,  the  doctrine  of 
the  text  of  High  on  Extr.  Leg.  Rem. 
(3  Ed.),  sec.  430,  is  adopted,  treating 
mandamus  as  an  ordinary  writ  of  right, 
which  issues  as  of  course  on  a  proper 
showing  made.  The  correct  rule,  de- 
duced from  the  modern  practice,  seems 
to  be  that  luandamus,  while  no  longer 
a  mere  prerogative  writ,  is  yet  some- 
what of  a  discretionary  writ  and  should 
be  issued,  not  in  the  exercise  of  an 
arbitrary  or  capricious  discretion,  but 
in  the  exercise  of  a  sound  legal  discre- 
tion in  accordance  with  the  established 
rules  of  law")  and  State  v.  Pacific 
Brewing  &  M.  Co..  21  Wash.  451,  58 
Pac.  5S4,  47  L.  R.  A.  208,  where  it  is 
spoken  of  as  "a  writ  of  right,  issu- 
able as  of  course  upon  proper  cause 
shown."  To  same  effect,  Neu  r.  Voege, 
96  Wis.  4 SO,  71   N.  W.   SSO. 

That  mandamus  does  not  issue  as  of 
course  and  as  to  the  discretion  of  the 
court  generally,  see  infra,  III,  C. 

17.  See  cases  cited  in  preceding 
note  and  the  following:  Ala. — Bibb  v. 
Gaston,  146  Ala.  434,  40  So.  936.  Axk. 
State  ex  nJ.  Attorney  General  r. 
School  Dist.  of  Ashdown,  122  Ark.  337, 
183  S.  W.  747.  Ga.— Napier  v.  Poe,  12 
Ga.  170;  Savannah  v.  State,  4  Ga.  26. 
Ind.  Ter. — Liverpool  &  London  &  Globe 
Ins.  Co.  r.  Kearney.  1  Ind.  Ter.  32S,  37 
S.  W.  143.  la.— Vincent  r.  Ellis,  116 
Iowa  609,  88  N.  W.  836.  Me.— Eaton 
V.  Manter,  114  Me.  259,  95  Atl.  948; 
Dennett  v.  Acme  Mfg.  Co.,  106  Me.  476, 
76  Atl.  922.  Md.— Tolbert  r.  Philadel- 
phia, B.  &  W.  R.  Co.,  126  Md.  569,  95 
Atl.  49;  Caroline  County  V.  Hinson,  126 
Md.  470,  95  Atl.  48;  Kinlein  r.  Balti- 
more, 118  Md.  576,  85  Atl.  679;  .lack- 
son  V.  Hopkins,  113  Md.  557,  78  Atl. 
4;  Gross  r.  Baltimore,  111  Md.  54.3,  75 
Atl.  346;  George's  Creek  Coal  &  Iron 
Co.  r.  .\llegany,  59  Md.  255;  Booze  f. 
Ilumbird,  27  Md.  1;  Weber  r.  Zimmer- 
-.nan,  23  Md.  45;  State  v.  Graves.  19 
Md.  351,  81  Am.  Dec.  639.  Mass. 
Smith  r.  Comr.  of  Public  Wits.,  215 
Mass.  353,  102  N.  E.  362;  McCarthy 
r.  Street  Comrs.  of  Boston,  1S8  Mass. 
338,    74    N.    E.    659.     Mich.— Trumbull 
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Motor  Car  Co.  i".  Wayne  Giro.  Judge, 
189  Mich.  554,  155  N.  W.  532;  Cook  v. 
Board  of  Election  Comrs.,  172  Mich. 
437,  138  N.  W.  1,  19  Det.  Leg.  N.  951; 
People  ex  rcl.  Mablcy  r.  Superior  .Judge, 
41  Mich.  31,  1  N.  W.  935.  Minn.— State 
V.  United  States  Exp.  Co.,  95  Minn.  442, 
104  N.  W.  556.  Mo.— State  ex  rel. 
Granite  B.  Paving  Co.  r.  St.  Louis,  251 
JNIo.  274,  158  S.  W.  600;  State  ex  rel. 
Winsor  v.  Taylor,  134  Mo.  App.  430, 
114  S.  W.  1029.  N.  Y,— People  ex  rel. 
Gottchius  V.  McGoldrick,  24  Civ.  Proc. 
292,  4  N.  Y.  Ann.  Cas.  401,  33  N.  Y. 
Supp.  441.  Ohio. — State  ex  ret.  Atkin- 
son r.  Cappeller,  8  Ohio  Dec.  (Reprint) 
59,  5  W.  L.  Bui.  363.  Pa.— Birmingham 
Fire  Ins.  Co.  v.  Com.,  92  Pa.  72;  Ster- 
rett  r.  Electric  Reporting  Co.,  3  Pa.  Co. 
Ct.  553,  19  Phila.  386.  P.  B.— Lutz  v. 
Post,  14  Porto  Rico  830.  S.  C— Atlan- 
tic Coast  Line  R.  R.  r.  Railroad  Com., 
S9  S.  C.  472,  72  S.  E.  18;  State  ex  rcl. 
Mclnvaille  v.  Rouse,  86  S.  C.  344,  68 
S,  E.  629,  Ann.  Cas.  1912A,  1117.  S.  D. 
State  V.  Bovden,  18  S.  D.  388,  100  N. 
W.  763.  Vt.— Bates  v.  Keith,  66  Vt. 
163,  28  Atl.  865.  W.  Va.— County  Court 
r.  Brammer,  68  W.  Va.  25,  69  S.  E.  450. 
Wyo. — State  ex  rel.  Sullivan  r.  Schnit- 
ger,  16  Wyo.  479,  518,  95  Pac.  698. 
Can. — Queen  v.  Council  of  Dartmouth, 
13  Nova  Srntia  402. 
fa]  The  restricted  sense  in  which  tTlls 
phrase  is  used  is  pointed  out  in  v'^tate 
ex  rel.  Sullivan  v.  Schnitger,  16  Wyo. 
479,  518,  95  Pac.  698:  "The  writ  of 
mandamus  is  referred  to  in  the  text 
books  and  the  decisions  as  a  writ  of 
right.  The  nature  of  the  writ  should 
not  be  confounded  with  the  right  to 
have  it  issue.  It  will  only  issue  in  the 
sound  discretion  of  the  court." 

18.  Rex  f.  Wheeler,  16  Eng.  Rul. 
Cas.  758;  Rex  v.  Paddington  Vestry,  9 
Ram.  &  Cress.  456,  17  E.  C.  L.  208, 
109  Eng.  Reprint  170;  Rex  r.  Cheere,  4 
Barn.  &  Cress.  901,  10  E.  C.  L.  851,  107 
Eng.  Reprint  1294;  Rex  r.  Comrs.  of 
Excise,  2  T.  R.  381,  385,  100  Eng.  Re- 
print 205. 

19.  Caroline  Countv  v.  Hinson,  126 
Md.  470,  95  Atl.  48;  Kinlein  v.  Balti- 
more,  118   Md.   576,  85   Atl.   679;    Cur- 
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is  a  legal,  as  distinguished  from  an  equitable,  remedy,^"  yet  the  writ 
itself  is  granted  only  on  equitable^  principles.^^     It  is  of  a  civil,'^* 


lander  v.  King,  112  Md.  518,  77  Atl. 
60;  Brown  v.  Bragunier,  79  Md.  234, 
29  Atl.  7;  Weber  v.  Zimmerman,  2.S 
Md.  45. 

20.  U.  S. — Heine  v.  Levee  Comrs.,  19 
Wall.  655,  660,  22  L.  ed.  223;  Assessor 
of  Vernon  Parish  v.  Gould,  210  Fed. 
894,  127  C.  C.  A.  553.  Colo.— Bright  v. 
Farmer's  Highline,  etc.  Co.,  3  Colo. 
App.  170,  32  Pac.  433.  Ga.— Gay  v. 
Gilmore,  76  Ga.  725.  III. — Cleary  v. 
Hoobler,  207  111.  97,  69  N.  E.  967; 
Mayor  of  Roodhouse  v.  Briggs,  194  111. 
435,  62  N.  E.  778;  Chicago  G.  W.  Ry. 
Co.  V.  People,  ex  rel.  Bennett,  179  111. 
441,  53  N.  E.  986;  Clingen  v.  Harrison, 
195  111.  App.  301;  Stroud  v.  Comrs.  of 
U.  Dr.  Dist.,  157  111.  App.  427;  Langan 
f.  Milk's  Grove,  etc.  Dist.  No.  1,  144 
111.  App.  394.  Ind. — State  v.  Cummins, 
171  Ind.  112,  85  N.  E.  359,  36  L.  R.  A. 
(N.  S.)  945;  Seymour  Water  Co.  v. 
Seymour,  163  Ind.  120,  70  N.  E.  514. 
la.— Sweitzer  v.  Fisher,  172  Iowa  266, 
154  N.  W.  465,  L.  R.  A.  1916B,  611 
{disapproving  an  intimation  to  the  con- 
trary in  Funck  v.  Farmers'  Elevator 
Co.,  142  Iowa  621,  121  N.  W.  53,  24  L. 
R.  A.  [N.  S.]  108);  Ford  V.  City  of 
Manchester,  136  Iowa  213,  113  N.  W. 
846;  Dove  v.  Independent  School  Dist. 
of  Keokuk,  41  Iowa  689.  Me. — Bangor 
V.  County  Comrs.,  87  Me.  294,  32  Atl. 
903.  Md. — Pope  v.  Whitridge,  110  Md. 
468,  73  Atl.  281.  Mo.— State  ex  rel. 
Lyons  v.  Bank  of  Conception,  174  Mo. 
App.  589,  163  S.  W.  945;  State  ex  rel. 
First  Nat.  Bank  v.  Bourne,  151  Mo. 
App.  104,  131  S.  W.  896.  Mont.— Chu- 
masero  v.  Potts,  2  Mont.  242.  Covtra, 
Territory  v.  Gilbert,  1  Mont.  371.  Neb. 
State  t).' Lancaster,  13  Neb.  223,  13  N. 
W.  212.  Pa.— Com.  v.  James,  214  Pa. 
319,  63  Atl.  743;  Com.  v.  Henry,  49  Pa. 
530;  Douglas  v.  McClean,  25  Pa.  Super. 
9.  Tex.— Austin  v.  Cahill,  99  Tex.  172, 
88  S.  W.  542,  89  S.  W.  552;  McMeans 
r.  Finley,  88  Tex.  515,  32  S.  W.  524. 
Jurisdiction  of  courts  of  law  and 
equity,   see   infra,  VI,  A,   1. 

21.  Md. — Pope  V.  Whitridge,  110  Md. 
468,  73  Atl.  281,  where  the  court  says: 
"While  mandamus  is  a  legal  remedy, 
yet  it  has  become  more  and  more  nearly 
assimilated  to  a  proceeding  in  equity 
(Hooper  v.  Creager,  83  Md.  502),  and 
especially  is  this  true  where  the  cause 
is  tried  before  the  court  without  the 


intervention  of  a  jury."  Minn. — State 
V.  United  States  Exp.  Co.,  95  Minn.  442, 
104  N.  W.  556.  N.  D.— State  ex  rel. 
Davis  V.  Willis,  19  N.  D.  209,  124  N. 
W.  706.  Wis.— Braun  V.  Campbell,  137 
Wis.  401,  119   N.  W.  112, 

[a]  Equitable  principles  and  max- 
ims (1)  are  frequently  relied  upon. 
Thus  it  is  said  that  a  person  seeking 
the  aid  of  mandamus  "must  come  into 
court  Math  clean  hands."  Minn. — State 
V.  United  States  Exp.  Co.,  95  Minn. 
442,  104  N.  W.  556.  N.  Y.— People  ex 
rel.  Wood  v.  Board  of  Assessors  of 
Brooklyn,  137  N.  Y.  201,  33  N.  E.  145. 
Can. — III  re  Langdon,  45  U.  C.  Q.  B. 
47.  (2)  That  the  law  aids  only  the 
vigilant.  Yeomans  v.  Board  of  Super- 
visors, 174  Mich.  451,  140  N.  W.  469, 
20  Det.  Leg.  N.  171;  In  re  Browning, 
43  U.  C.  Q.  B.  13. 

[b]  Some  Principles  of  Equity  do 
Not  Apply. — ' '  Equity  principles  re- 
quire all  persons  interested  in  the  sub- 
ject-matter of  an  equity  suit  to  be 
made  parties;  but  those  principles  seem 
not  to  apply  in  mandamus."  Frantz 
V.  Wyoming  County  Court,  69  W.  Va. 
734,  73  S.  E.  328.  As  to  parties  see 
infra,   VI,  B. 

22.  Ala. — Leigh  v.  State,  69  Ala. 
261;  State  v.  Williams,  69  Ala.  311. 
Cal. — See  Jones  v.  Board  of  Police 
Comrs.,  141  Cal.  96,  74  Pac.  696,  where 
mandamus  is  termed  a  special  proceed- 
ing "of  a  civil  nature."  Colo. — Stod- 
dard 1'.  Benton,  6  Colo.  508;  Bright  V. 
Farmer's  Highline,  etc.  Co.,  3  Colo. 
App.  170,  32  Pac.  433.  Del.— State  v. 
Wilmington  Bridge  Co.,  3  Harr.  312. 
111.— McBane  v.  People,  50  HI.  503; 
Clingen  v.  Harrison,  195  111.  App.  301. 
Ind.— Brower  v.  O'Brien,  2  Ind.  423. 
la. — State  v.  Bailey,  7  Iowa  390.  Kan. 
Judd  V.  Driver,  1  Kan.  455.  Mo. — State 
ex  rel.  First  Nat.  Bank  v.  Bourne,  151 
Mo.  App.  104,  131  S.  W,  896.  NeT. 
State  V.  Gracey,  11  Nev.  223.  Ohio. 
State  ex  rel.  Murphy  v.  Graves,  91  Ohio 
St.  36,  109  N.  E.  590.  Okla.— Home- 
steaders V.  McCombs,  24  Okla.  201,  103 
Pac.  691,  38  L.  R.  A.  (N.  S.)  1000. 
See  also  Rider  v.  Brown,  1  Okla.  244, 
32  Pac.  341,  where  it  is  said  that  in 
form  and  name  the  proceedings  are  of 
a  criminal  nature.  Pa. — William  sport 
V.  Com.,  90  Pa.  498.  Tenn. — Hawkins 
V.     Kercheval,     10     Lea     535.     Utall. 
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rather  than  a  criminal,"  nature,  but  may  be  resorted  to  as  an  auxil- 
iary remedy  in  criminal  cases.^*  In  some  instances  the  writ  partakes 
of  the  nature  of  an  execution,"  and  it  possesses  many  of  the  attributes 
and  fiunlitics  of  an  invcstifration   fflr  contempt.'" 

III.     GENERAL    PRINCIPLES    GOVERNING    ISSUANCE    OF 

WRIT. A.     Tin:  Higiit  and  Ditv.  —  1.     Requirement  in  General. 

Mandamus  issues  where,  and  only  when,  there  is  a  right  to  denuind,^^ 


Chamberlain  r.  Warburton,  1  Utah  267. 
W.  Va.— Hall  r.  Staunton,  55  W.  Va. 
684,  47  S.  E.  265. 

23.  Ala. — Home  Guano  Co.  f.  State 
ex  rel.  Pike,  193  Ala.  548,  69  So.  419; 
State  r.  Williams,  69  Ala.  311.  D«l. 
State  V.  Wilmington  Bridge  Co.,  3  Harr. 
312.  Mo.— State  ex  rel.  First  Nat.  Bank 
V.  Bourne,  151  Mo.  App.  104,  131  S.  W. 
896.  W.  Va. — Payne  v.  Staunton,  55 
W.  Va.   202,  46  8.   E.  927. 

[a]  That  the  respondent  might  be 
punished  by  indictment  is,  therefore, 
no  bar  to  this  remedy.  State  v.  Wil- 
mington Bridge  Co.,  3  Harr.  (Del.)  312. 
See  infra,  III,  H,  1. 

24.  Ala.— Benners  v.  State,  124  Ala. 
97,  26  So.  942.  Cal. — Ex  parte  Ford, 
160  Cal.  334,  116  Pac.  757,  Ann.  Cas. 
191 2D,  1267,  35  L.  R.  A.  (N.  S.)  882. 
Ga.— See  Rozar  v.  McAllister,  138  Ga. 
72,  74  S.  E.  792,  where  it  was  sought 
by  mandamus  to  compel  a  court  re- 
porter to  transcribe  the  testimony  of 
a  criminal  case.  The  application  was 
denied  only  because  the  circumstances 
were  such  that  it  was  not  the  duty  of 
the  reporter  to  make  the  transcrip- 
tion. Idaho. — Hays  r.  Stewart,  7  Idaho 
193,  61  Pac.  591.  Mass. — Marks  v. 
Wentworth,  199  Mass.  44,  85  N.  E.  81. 
Mo. — State  r.  Snyder,  98  Mo.  555,  12 
S.  W.  369;  State  i\  Adams,  76  Mo.  605; 
State  V.  Laughlin,  75  Mo.  358;  State  v. 
Knight,  46  Mo.  83.  Ohio.— State  ex  rel. 
Clark  V.  Police  Bd.  of  Columbus,  10 
Ohio  Dec.  (Reprint)  256,  19  W.  L.  Bui. 
841. 

[a]  An  Illustration. — "When  the 
jury  brought  in  a  vprdii't  of  conviction 
the  plain  and  unavoidable  duty  of  the 
trial  court  was  to  enter  judgment  and 
pass  sentence  accordingly.  .  .  .  And 
this  duty  the  trial  judge  could  have 
been  compelled  to  perform  by  manda- 
mus. ...  In  similar  circumstances, 
the  writ  of  mandamus  may  be  employed 
in  criminal  as  in  civil  cases."  State 
r.  Snyder,  98  Mo.  555,  12  S.  W.  369. 

25.  V.  S. — Rosenbaum  r.  Bauer,  120 
U.   S.   450,    7    Sup.    Ct.    633,   30  L.   ed. 

Vol.  XIX 


743.  Mass. — Harrington  v.  County 
Comrs.,  22  Pick.  263,  33  Am.  Dec.  741, 
where  mandamus  issued  to  compel  the 
drawing  of  a  county  warrant  to  satisfy 
a  judgment  for  damages  against  the 
county  in  condemnation  proceedings. 
Mo.— State  v.  Lewis,  76  Mo.  370. 

See  also  infra,  VI,  K,  4,  a. 

[a]  Statutes  which  stay  execution 
of  a  judgment  j)endiiig  an  appeal  in- 
clude in  their  operation  writs  of  man- 
damus. State  r.  Lewis,  76  Mo.  370. 
See  generally  the  title  "Supersedeas 
and  Stay  of  Proceedings." 

26.  Kuechicr  r.  Wright,  40  Tex.  600. 
As    to    contempt    see    generally    the 

title  "Contempt." 

27.  U.     S. — Supervisors     v.     United 
States,  18  Wall.  71,  77,  21   L.  ed.  771. 
Ark. — State    ex    rel.    Attorney    General 
V.   School   Dist.   of   Ashdown,   122   Ark. 
337,  183  S.   W.   747;   Eolfe  v.  Spybuck 
Drainage  Dist.  No.   1,  101  Ark.  29,  140 
S.    W.    988.      Ga.— Adkins    i:    Bennett, 
138  Ga.  118,  74  S.  E.  838.     lU.— People 
r.  Chicago  &   E.  1.  R.  Co.,  262  111.  492, 
104   N.    E.    831,   L.    R.    A.    1915B,   486; 
Curry  r.  City   of  Aurora,   175  111.  App. 
57;    Harrison    v.    People,    124    111.    App. 
519;    Knopf   c.   Corcoran,   112   111.   App. 
320.     Ind. — State    ex    rel.    Spindler  v. 
Scheiman,  179  Ind.  502,  101  N.  E.  713; 
Windfall  City  r.  State  ex  rel  Wood,  92 
N.   E.   57;    State  r.   Cummins,   171    Ind. 
112,  85  N.  E.  359,  36  L.  R.  A.   (N.  S.) 
945;    Citv   of   Auburn    r.   State   ex   rel. 
First   Nat.    Bank,    170   Ind.   511,   83   N. 
E.  997,  84  N.  E.  990;  State  v.  Spinney, 
166  Ind.  282,  76  N.  E.  971.    Kan.— Rice 
r.   Robson,   S3   Kan.   252,   111    Pac.   186. 
Ky. — Louisville   Home  Tel.   Co.   v.  City 
of  Louisville,   130   Ky.   611,   113   S.   W. 
855.     Me. — Dennett   v.   Acme  Mfg.   Co., 
106  Me.  476,  76  Atl.  922.     Md.— Hum- 
melshime  r.  Hirsh,  114  Md.  39,  79  Atl. 
38;    Curlander    r.    King,    112    Md.    518, 
77  Atl.  60;  Frederick  County  Comrs.  v. 
Font,  110   Md.   165,  72   Atl.   765;   State 
ex  rel.   Baltimore,   etc.   Ry.   Co.   v.   La- 
trobe,  81   Md.  222,  31   Atl.  788;  Brown 
V.   Bragunier,    79   Md.   234,   29   Atl.   7; 
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State  V.  Taylor,  59  Md.  338.  Mich. 
Olds  V.  Comr.  of  State  Land  Office,  150 
Mich.  134,  112  N.  W.  952;  People  ex 
rel.  Monroe  v.  Circuit  Judge,  19  Mich. 
296.  Minn. — State  ex  rel.  Schwa'rtz- 
kopf  V.  Oity  Council  of  Brainerd,  121 
Minn.  182,  141  N.  W.  97,  46  L.  R.  A. 
(N.  S.)  9.  Mo. — State  ex  rel.  Poole  v. 
City  of  Willow  Springs,  183  S.  W.  589; 
State  ex  rel.  Doniphan  St.  Bank  v.  Har- 
ris, 176  S.  W.  9;  State  ex  rel.  Hartman 
r.  Thomas,  245  Mo.  65,  149  S.  W.  318: 
State  ex  rel.  Rainwater  v.  Ross,  245  Mo. 
36,  149  S.  W.  451,  Ann.  Cas.  1913E. 
978;  State  ex  rel.  City  of  Centralia  v. 
Wilder,  211  Mo.  305,  109  S.  W.  574; 
State  ex  rel.  Crow  v.  Boonville  Bridge 
Co.,  206  Mo.  74,  103  S.  W.  1052;  State 
ex  rel.  Clark  v.  Smith,  15  S.  W.  614: 
Ex  parte  Ashcraft,  193  Mo.  App.  486, 
186  S.  W.  532;  State  ex  rel.  Watkins  v. 
Donnell  Mfg.  Co.,  129  Mo.  App.  206, 
107  S.  W.  1112.  Neb.— State  v.  Mc- 
Guire.  74  Neb.  769,  105  N.  W.  471; 
State  r.  Weston,  67  Neb.  175,  93  N. 
W.  182;  State  ex  rel.  Patterson  v.  Wen- 
zel,  55  Neb.  210,  75  N.  W.  579.  Nev. 
State  ex  rel.  Jennett  v.  Stevens,  34  Nev. 
128,  116  Pac.  601;  State  ex  rel.  Holley 
V.  Boerlin.  30  Nev.  473,  98  Pac.  402; 
State  ex  rel.  Sehaw  v.  Noyes,  25  Nev. 
31,  56  Pac.  946;  State  ex' rel.  Pyne  v. 
La  Grave,  22  Nev.  417,  41  Pac.  115. 
N.  J. — Vannatta  v.  Smith,  61  N.  J.  L. 
188,  38  Atl.  811;  Silverthorne  v.  War- 
ren R.  Co.,  33  N.  J.  L.  372;  Vreeland 
V.  Jacobus,  26  N.  J.  L.  135.  N.  Y. 
People  ex  rel  Lehmaier  r.  Tnterurban 
St.  R.  Co.,  177  N.  Y.  296,  69  N.  E.  596; 
People  ex  rel.  McMackin  v.  Board  of 
Police,  107  N.  Y.  235,  13  N.  E.  920,  11 
N.  Y.  St.  412,  27  Wkly.  Dig.  360;  In  re 
Gardner,  68  N.  Y.  467;  People  ex  rel. 
Perkins  v.  Hawkins,  46  N.  Y.  9;  Peo- 
ple ex  rel.  Mygatt  i\  Supervisors  of 
Chenango,  11  N.  Y.  563;  St.  Stephen's 
Church  Cases,  11  N.  Y.  Supp.  669,  25 
Abb.  N.  C.  230,  242;  People  ex  rel. 
Bailey  v.  Supervisors  of  Greene,  12 
Barb.  217,  Rob.  Ann.  Cas.  Ext.  Leg. 
Rem.  13.  N,  D. — Johnston  Land  Co.  v. 
Convis.  34  N  D.  146,  157  N.  W.  980; 
Strauss  %  Costello,  29  N.  D.  215,  150 
N.  W.  874,  State  ex  rel  Minot  v.  Willis, 
18  N.  D.  76.  11?  N.  W.  820.  Ohio. 
State  e  rel  Krauss  v  Lucas  County, 
etc.  Board  S3  Ohio  St  373.  113  N.  E 
265;  Stats  t.  Smithy  71  Ohio  St.  13,  72 
N.  E  300;  Mt.  Vernon  %  State  ex  rel. 
Berry,  71  Ohio  St  428,  73  N.  E.  515, 
104  Am.  St.  Rep.  783;  States  v.  Crites, 
48  Ohio  St.  142,  26  N.  E    1052;  State 


V.  Boyce,  43  Ohio  St.  46,  1  N.  E.  217; 
Dutten  V.  Village  of  Hanover,  42  Ohio 
St.  215;  State  v.  Cappeller,  39  Ohio  St. 
455,  460;  State  v.  Yeatman,  22  Ohio 
St.  546.  Okla.— Huddleston  r.  Noble, 
8  Okla.  614,  58  Pac.  749.  Ore.— State 
V.  Malheur  County  Ct.,  46  Ore.  519,  81 
Pac.  36S;  Habersham  v.  Sears,  11  Ore. 
431,  5  Pac.  208,  50  Am.  Rep.  481;  Ball 
V.  Lappius,  3  Ore.  55.  Pa. — Shisler  v. 
Philadelphia,  239  Pa.  468,  86  Atl.  1019, 
46  L.  R.  A.  (N.  S.)  725;  Underwood 
V.  Gendell,  227  Pa.  214,  75  Atl.  1092; 
Com.  V.  Kessler,  222  Pa.  32,  70  Atl. 
941;  Com.  v.  James,  214  Pa.  319,  63  Atl. 
743;  Com.  V.  Davis,  199  Pa.  278,  49  Atl. 
75;  Com.,  v.  Fitler,  136  Pa.  129,  20  Atl. 
424;  Com.  v.  McCandless,  129  Pa.  492, 
8  Atl.  159;  Overseers  of  Porter  r.  Over- 
seers of  Jersey  Shore,  82  Pa.  275; 
Com.  r.  Henry,  49  Pa.  530;  Com.  ex  rel. 
Hamilton  V.  Councils  of  Pittsburgh,  34 
Pa.  496;  Conley  v.  West  Deer  Twp.,  32 
Pa.  194;  Heffiier  v.  Com.,  28  Pa.  108; 
Com.  V.  Rogers,  59  Pa.  Super.  Ct.  265; 
Douglas  V.  McClean,  25  Pa.  Super.  9; 
Com.  ex  rel.  McConnell  v.  Shields,  36 
Pa.  Co.  Ct.  657;  Com.  ex  rel.  Bressler 
V.  Clinton  Co.  Commrs.,  34  Pa.  Co.  Ct. 
321;  Boyle  v.  Lansford  School  Dist.,  22 
Pa.  Co.  Ct.  26;  Com.  ex  rel  Dist.  Atty. 
V.  Armstrong,  22  Pa.  Dist.  457,  40  Pa. 
Co.  Ct.  588;  Hatton  v.  Brooks,  21  Pa. 
Dist.  817.  P.  I. — Lamb  v.  Phipps,  22 
Phil.  Tsl.  456;  Gonzalez  y  Salazar,  20 
Phil.  Tsl.  367;  Calvo  v.  Gutierrez,  4  Phil. 
Tsl.  203.  R.  L— Roach  v.  Town  Coun- 
cil of  East  Providence,  35  R.  I. 
363,  87  Atl.   27;   luszkewicz  v.  Luther, 

30  R.  L  570,  76  Atl.  829;  Putnam 
Foundry  &  Mach.  Co.  v.  Town  Council 
of  Barrington,  28  R.  T.  422,  67  Atl. 
733;  Foster  v.  Angell,  19  R.  T.  285,  33 
Atl.  406;  Portland  Stone  Ware  Co.  V. 
Taylor,  17  R.  L  33,  19  Atl.  1086.  S.  C. 
State  ex  rel.  People 's  Bank  v.  Goodwin, 
59  S.  E.  35;  Moore  v.  Napier,  64  S.  C. 
564,  42  S.  E.  997;  State  v.  Burnside,  33 
S.  C.  276,  11  S.  E.  787;  State  v.  Knight, 

31  S.  C.  81,  9  S.  E.  692;  Port  Royal 
Mining  Co.  V.  Hagood,  30  S.  C.  519,  9 
S.  E.  686,  3  L.  R.  A.  841;  State  v. 
Whitesides,  30  S.  C.  579,  9  S.  E.  661, 
3  L.  R.  A.   777;   State  v.  Ftiller,   18   S. 

C.  246;  Ex  parte  Mackey,  15  S.  C.  322. 
S.  D. — Bailey  v.  Lawrence  County,  2  S. 

D.  533,  51  N.  W.  331.  Tenn.— State  v. 
Enloe,  121  Tenn.  347,  117  S.  W.  223; 
State  r.  Sneed,  105  Tenn.  711,  58  S. 
W.    1070;    State   v.   Wilbur,   101    Tenn. 

i  211,    47    S.    W.    411;    Memphis    Appeal 
'  Pub.  Co.  V.  Pike,  9  Heisk.  697;  Mobile, 
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and  a  corresponding  duty  to  perfornr*  the  act  required ;  the  absence 


etc.   R.   Co.  V.   Wisdom,   5   Hcisk.   125; 
Winters   r.    Burford's   Heirs,   6   Coldw. 
328;  Pace  r.  Strousc,  2  Coldw.  1.     Tex. 
Bledsoe  r.  International  R.  Co.,  40  Tex. 
564;   Houston  T.  &  B.  Rv.  Co.  f.  Ran- 
dolph, 24  Tex.  317;   Puckett  v.  White, 
2-^    Tex     559;    Young    v.    Pearman,    58 
Tex.    Civ.    App.    548,    125    S.    W.    360; 
Lvttleton  r.  Downer,  58  Tex.  Civ.  App. 
406,   I'M   S.   W.   994;   Callaghan   i'.   'STc- 
Gown  (Tex.  Civ.  App.),  90  S.  W.  319; 
Shrewsbury  v.  Ellis,  26  Tox.  Civ.  App. 
406,    64    S.    W.    700;    Watkins   V.    Huff 
(Tex.  Civ.  App.),  63  S.  W.  922;  Bank 
of  Nocona  r.  March    (Tex.  Civ.  App.), 
51    S.    W.    266;    Walker    v.    Barnard    & 
Co.,  8  Tex.  Civ.  App.  14,  27  S.  W.  726. 
Utah.— Ketohum    Coal    Co.    r.    District 
Court,  48  Utah  342,  159  Pac.  737;  Car- 
bon   County    V.    Carbon    County    Hi^h 
School  Dist.,  45  Utah  147,  143  Pac.  220; 
State   ex  rel.   Bishop   r.   Krnrehouse,   38 
Utah  234,  112  Pac.  169.    Vt.— Bankers' 
Life    Ins.    Co.    r.    Ilowland,    73    Vt.    1, 
48  Atl.  435,  57  L.  R.  A.  374;  Sabine  v. 
Rounds,  50  Vt.  74.     Va.— Richmond  r. 
Epps,  98  Va.  233,  35  S.  E.  723;  Notto- 
way County  r.  Powell,  95  Va.  635,  29 
S.  E.  682;  Milliner's  Admr.  r.  Harrison, 
32  Gratt.  (73  Va.)  422.    Wash.— North- 
western  Warehouse   Co.   ('.   Oregon   Ry. 
&   N.   Co.,  32   Wash.   218,   73   Pac.   38««. 
W.  Va. — State  e.r  rel.  Smith  r.  Kanawha 
County  Court,  88  S.  E.  662;  Martin  v. 
White,   74    W.   Va.   628,   82   S.   E.   505; 
Hutton  r.  Holt,  52  W.  Va.  672,  44  S.  E. 
164;    State   e.r  rel.  Matheny   v.  County 
Court,   47    W.    Va.    672,    35    S.    E.   959. 
Wis. — State    r.    Benzenberg,    108    Wis. 
435,  84  N.  W.  858;  State  r.  Dick,  103 
Wis.  407,  79  N.  W.  421;  Ncu  v.  Voege, 
96   Wis.   4S9,   71    N.   W.   880;    State   e.) 
rel.  Pfister  r.  Mayor,  etc.  of  Manitowoc, 
52    Wis.    423,    9 "  N.    W.    607;    State    r. 
Shebovgan,    29    Wis.    79;    State    v.    El- 
wood,"]  1  Wis.  17;  State  r.  Hastings,  10 
Wis.    518;    State    r.    Larrabee,   3    Pinn. 
166,  3  Chand.  179;  State  v.  Washington, 
2  Pinn.  552,  555,  2  Chand.  247.     Wyo. 
State  ex  rel.  Sullivan  v.  Schnitger,   16 
Wvo.   479,   519,   95   Pac.   698;   State   f. 
Barber,  4  Wyo.  409,  34  Pac.   1028.  27 
L.   R.   A.  45.     Eng. — Queen   r.  Receiver 
of  the  Mctrojiolitan  Police  Dist.,  4  B.  & 
S.  593,  33  L.  .T.  Q.  B.  52,  9  K  T.  Rep. 
N.  S.  375,  12  Wkly.  Rep.  74.  116  E.  C. 
L.  592,  122  Eng.  Reprint  5««2;   Er  pnrtr 
Napier,  18  Q.  B.  602,  lis  Eng.  Roi.rint 
261 ;     Rex     r.     Nottingham   Old   Water 
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Wks.,  6  Ad.  &  El.  355,  6  L.  J.  K.  B. 
89,  1  N.  &  P.  480,  W.  W.  &  D.  166, 
33  E.  C.  L.  201,  112  Eng.  Reprint  135; 
Rex  V.  Bishop  of  Exeter,  2  East  462, 
466,  102  Eng.  Reprint  28.  Can.— Reg. 
r.  Ballard,  28  Out.  489;  Quillinan  r. 
Canadian  So.  Ry.  Co.,  6  Ont.  o'm;  In 
re  Robertson  &  Grand  Trunk  R.  W.  Co., 
14  Ont.  L.  R.  497,  9  Ont.  Wkly.  R. 
629;  Dartmouth  r.  The  Queen,  14  Can. 
Sup.  45,  74;  In  re  Harbottle,  30  U.  C. 
Q.  B.  314;  Frankel  v.  Winnipeg,  23 
Manitoba  296;  London  &  Can.  L.  &  A. 
Co.  V.  Mun.  of  Morris,  9  Manitoba  377; 
Ex  parte  Grant,   35   N.   Bruns.   45. 

28.     IT.     S. — Supervisors     of     Carroll 
County  f.  United  States,  18  Wall.   71, 
77,   21    L.    ed.    771.      Ariz. — Dorrington 
r.  Yuma,  8  Ariz.  4,  68  Pac.  :j41.     Cal. 
Meyer  r.  San  Francisco,  150  Cal.  131, 
88  Pac.  722,  10  L.  R.  A.    (N.  S)   110. 
Conn. — State   r.    Upson,    79    Conn.    154, 
64  Atl.  2.     Ga.— Sapp  v.  De  Lacy,  127 
Ga.  659,  56  S.  E.  754.     Haw.— County 
of  Kauai  r.  Holt,  17  Hawaii   146.    111. 
Curry  r.  City  of  Aurora,  175   HI.  App. 
57.  Ind.— State  ex  rel.  Claude  r.  Parish, 
ISO   Ind.   63,  99   N.   E.  977;   Evansville 
Union   Stockvards  Co.  r.  State   ex  rei. 
Eichel,    179   ind.    505,    101    N.    E.    822; 
Windfall    City    v.   State   ex   rel.    Wood, 
92  N.  E.  57;  Good  r.  Howard,  92  N.  E. 
115;  State  r.  Spinney,  166  Ind.  2S2.  76 
N.  E.  971.     Ky.— Louisville  Home  Tel. 
to,  V.  City  of  Louisville,  130   Ky.  611, 
113  S.  W.855.  Md,— Curlander  v.  King, 
112    Md.    518,    77    Atl.    60;    FVederick 
County   Comrs.   v.   Font,    110   Md.    165, 
72    Atl.    765;    Brown    r.    Bragunier,    79 
Md.  234,  2!)  Atl.  7;  Wviiles  v.  Smith,  76 
Md.  469,  476,  25  Atl.  922;  State  r.  Tay- 
lor, 59   Md.   338.     Minn.— State   ex  rel. 
Schwartzkopf  v.  Citv  Council  of  Brain- 
ord,   121   Minn.   182,   141    N.   W.   97,  46 
L.  R.  A.  (N.  S.')  9.     Mo.— State  ex  rel. 
r.    Citv   of   Willow   Springs,   183   S.   W. 
589.      Mont.— State    ex    rrl.    Donlan    »". 
Hoard  of  Comrs.  of  Sanders  County,  49 
Mont.   517,   143   Pac.   984.     Neb.— Gut- 
schow  V.  Ramser,  87   Neb.   591,  127   N. 
W.  881;  State  ex  rel.  Grove  r.  McGuire, 
74  Neb.   760,  105   N.   W.  471;   State  rx 
rrl.   Patterson   r.   Wenzel,  55   Neh.   210, 
7."   N.   W.   579;   State  ex  rel.  Woodruft- 
Diinlap   Prtg.    Co.    v.    Bartley,   50    Net). 
^74,  70  N.  W.  367.    N.  J.— State  ex  rel. 
Plninfield   r.  Runyon,  42  N.   .1.   L.  568. 
Ohio.— State   r.   Smith,   71    Ohio  St.    13, 
72  N.   E.  300;  State  ex  rel.  Cincinnati, 
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etc.  Tel.  Co.  v.  Norwood,  23  Ohio  Cir. 
Ct.  (N.  S.)  145;  State  ex  rel.  McCarthy 
V.  Brewster,  9  Ohio  Dec.  (Eeprint)  357, 
12  W.  L.  Bui.  223;  State  ex  rel.  Crigler 
V.  Block,  7  Ohio  Dec.  (Reprint)  532,  3 
W.  L.  Bui.  792,  4  Ohio  Dec.  (Reprint; 
314,  1  Cleve.  L.  Rep.  285.  Okla.— Ins. 
Co.  of  North  America  r.  Welch,  154 
Pac.  55.  Ore. — State  v.  Malheur  Coun- 
ty Court,  46  Ore.  519,  81  Pac.  368.  Pa 
Shisler  v.  Philadelphia,  239  Pa.  468, 
86  Atl.  1019,  46  L.  R.  A.  (N.  S.)  725; 
Com.  V.  Kessler,  222  Pa.  32,  70  Atl. 
941;  Com.  V.  Fitlor,  136  Pa.  129,  20 
Atl.  424;  Com.  ex  rel.  Hamilton  r.  Coun- 
cils of  Pittsburgh,  34  Pa.  496;  Com. 
ex  rel  McConnell  r.  Shields,  36  Pa.  Co. 
Ct.  657;  Trustees  of  State  Hospital  r. 
City  Comrs.,  23  Pa.  Dist.  220;  Com. 
ex  rel.  Dist.  Attv.  r.  Armstrong,  22 
Pa.  Dist.  457,  40  Pa.  Co.  Ct.  588.  P.  I. 
Lamb  ?'.  Phipps,  22  Phil.  Isl.  456;  Gon- 
zalez V.  Board  of  Pharmacy,  20  Phil. 
Isl.  367;  Tabigue  r.  Duvall,  16  Phil. 
Isl.  324.  P.  il.— Riera  v.  Gromer,  16 
Porto  Rico  609;  Lutz  v.  Post,  14  Porto 
Rico  830;  Bothwell  v.  San  .Juan  L.  & 
T.  Co.,  13  Porto  Rico  164.  R.  I.— Put- 
nam Foundry  &  Mach.  Co.  v.  Town 
Council  of  Barrington,  28  R.  I.  422,  67 
Atl.  733;  Foster  v.  Angell,  19  R.  I.  285, 
33  Atl.  406.  S.  C— State  ex  rel  Peo- 
ple's Bank  r.  Goodwin,  59  S.  E.  35; 
State  ex  rel.  Burnett  v.  Burnside,  33  S. 
C.  276,  11  S.  E.  787;  State  v.  Knight, 
31  S.  C.  81,  9  S.  E.  692;  State  v.  White- 
sides,  30  S.  C.  579,  9  S.  E.  661,  3  L. 
R.  A.  777;  State  v.  Fuller,  18  S.  C. 
246;  Ex  parte  Mackey,  15  S.  C.  322. 
Tenn.— State  v.  Enloe",  121  Tenn.  347, 
117  S.  W.  223;  State  v.  Wilbur,  101 
Tenn.  211,  47  S.  W.  411.  Tex.— Conger 
r.  Robinson,  104  Tex.  141,  135  S.  W. 
110;  TrinitA'  Life  &  A.  Society  v.  Love, 
102  Tex.  277,  115  S.  W.  26,  116  S.  W. 
1139;  Metropolitan  Life  Ins.  Co.  v. 
Love,  101  Tex.  444,  108  S.  W.  821,  1157; 
Caven  r.  Coleman,  100  Tex.  467,  101  S. 
W.  199;  Boozer  r.  Terrell,  96  Tex.  635, 
75  S.  W.  482;  Houston  Tap  &  B.  Ry. 
Co.  V.  Randolph,  24  Tex.  317;  Boyn- 
ton  V.  Brown  (Tex.  Civ.  App.),  164  S. 
W.  893;  Wortham  v.  Sullivan  (Tex.  Civ. 
App.),  147  S.  W.  702;  Watkins  v.  Huff 
(Tex.  Civ.  App.),  63  S.  W.  922;  Bank 
of  Nocona  v.  March  (Tex.  Civ.  App.), 
51  S.  W.  266.  Utah.— Ketchum  Coal 
Co.  V.  District  Court,  48  Utah  342,  159 
Pac.  737;  Stinson  v.  Godbe,  46  Utah 
468,  150  Pac.  967;  State  ex  rel  Bishop 
V.  Morehouse,  38  Utah  234,  112  Pac. 
169.     Va. — Richmond  v.   Epps,  98   Va. 


233,  35  S.  E.  723;  Suprs.  of  Nottoway 
County  V.  Powell,  95  Va.  635,  29  S.  E. 
682;  Milliner's  Admr.  v.  Harrison,  32 
Gratt.  (73  Va.)  422.  Wash.— State  v. 
Allyn,  7  Wash.  285,  34  Pac.  914.  W.  Va. 
State  ex  rel.  Smith  r.  Kanawha  County 
Court,  88  S.  E.  662.  Wis.— State  ex  rel 
Fire  &  Rust  Proof  Const.  Co.  v.  Icke, 
136  Wis.  583,  118  N.  W.  196,  20  L.  R. 
A.  (N.  S.)  800;  State  v.  Benzenberg, 
108  Wis.  435,  84  N.  W.  858;  State  v. 
Richter,  37  Wis.  275;  State  v.  Sheboy- 
gan, 29  Wis.  79;  State  v.  Beloit,  20 
Wis.  79.  Wyo. — State  ex  rel  Sullivan 
r.  Schnitzer,  16  Wyo.  479,  519,  95  Pac. 
698.  Eng. — Reg.  v.  Great  Western  Rv., 
62  L.  J.  Q.  B.  572,  9  R.  127,  69  L.  T. 
N".  S.  572;  Reg.  v.  Dolgellv  Union,  8 
Ad.  &  El.  561,  3  N.  &  P.  542,  1  W.  W. 
&  H.  513,  35  E.  C.  L.  731,  7  L.  J.  M.  C. 
99,  112  Eng.  Reprint  951;  Rex  v.  Lin- 
coln's Inn,  4  B.  &  C.  855,  859,  7  D.  & 
R.  351,  10  E.  C.  L.  830,  107  Eng.  Re- 
print 1277;  Rex  v.  Liverpool,  2  Ivlaule 
&  S.  223,  105  Eng.  Reprint  366;  Rex 
p.  Heywood,  1  Maule  &  S.  623,  105  Eng. 
Reprint  233;  Rex  v.  Exeter,  2  East  462, 
102  Eng.  Reprint  445;  Rex  v.  Patrick, 
2  Keb.^164,  172,  84  Eng.  Reprint  103; 
In  re  Baron  De  Bode,  6  D.  P.  C.  776, 
789.  Can.- Reg.  v.  Ballard,  28  Ont. 
489;  In  re  Eosbach,  23  Ont.  37;  Re  City 
of  Berlin  and  Co.  Judge  of  Waterloo, 
33  Ont.  L.  R.  73,  7  Ont.  Wkly.  N.  588; 
Dartmouth  v.  The  Queen,  14  Can.  Super. 
45,  74;  In  re  Browning,  43  U.  C.  Q.  B. 
13;  In  re  Conklin,  31  U.  C.  Q.  B.  160, 
169;  7ft  re  Harbottle,  30  U.  C.  Q.  B.  314: 
II)  re  Brandon  Bridge,  2  Manitoba  14; 
Ex  parte  Grant,  35  N.  Bruns.  45;  Ex 
parte  Thomas,  10  N.  Bruns.  356. 

[a]  Means  To  Perform  Duty. — In 
case  of  a  duty  imposed  by  law  on  a 
public  officer,  the  law  must  also  af- 
ford the  means  by  which  such  officer 
may  discharge  the  duty  thus  imposed. 
Territory  i\  Board  of  Suprs.  of  Yavapai 
County,  9  Ariz.  405,  84  Pac.  519. 

[b]  Where  a  statute  imposing  a 
duty  has  been  repealed  at  the  time  the 
alternative  M'rit  issued  the  writ  cannot 
be  sustained;  the  duty  passed  with  the 
statute.  Browne  v.  State  ex  rel.  Gunn 
(Ala.),  41   So.  40'7.     See  infra,  VI,   C. 

fc]  Power  to  act  and  duty  to  act 
are  to  be  distinguished  in  this  con- 
nection; only  the  latter  will  support 
a  mandamus.  Ex  parte  Inverarity,  10 
Brit.  Col.  (Can.)   268. 

[d]  This  Requirement  Contemplates 
the  Existence  of  Some  Person  Owing 
the  Duty. — (1)  Thus  mandamus  to  com- 
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of  either  of  such  olomcnts  will  ninkc  its  issuance  fatal.-^ 

2.  Nature  of  Right  To  Be  Enforced.  —  a.  General  Statement. 
The  right  wiiich  is  to  he  enforced  hy  niandainiis  must  he  a  substantial 
one,^''  and  a  pecuniary  interest  must  generally  l)e  involved  ;■ '  but  where 
the  act  sought  to  be  compelled  is  one  common  to  the  entire  community, 
it  generally  is  enough  that  the  relator  is  interested  as  a  citizen  in  hav- 


pel  supervisors  to  levy  a  tax  was  re- 
fused where  the  individuals  elected  had 
never  qualified  or  entered  upon  the  dis- 
charge of  the  duties  of  supervisors. 
State  r.  Beloit,  21  Wis.  280,  91  Am. 
Dec.  474.  (2)  On  the  same  principle 
mandamus  to  oflacials  whose  term  to 
office  has  expired  has  been  refused. 
Holdermann  v.  Schane,  56  W.  Va.  11, 
4S  S.  E.  .512.  Effect  of  expiration  of 
office   as  abatement,   see  vifra,   VI,  C 

29.  Pa. — Com.  v.  James,  214  Pa. 
319,  63  Atl.  743.  Vt.— Rugg  V.  Clapp, 
84  Vt.  451,  79  Atl.  858.  Wis.— State 
ex  rel.  Redenius  v.  Waggenson,  140 
Wis.  265,  122  N.  W.  726,  133  Am.  St. 
Rep.   1075. 

See  also  cases  cited  in  preceding 
notes,  and  State  ex  rel.  Grove  v.  Mc- 
Guire,  74  Neb.  769,  105  N.  W.  471 
(where  the  court  says  that  the  relator 
must  show  "not  only  a  mere  omission 
of  official  duty,  but  that  he  has  some 
right  which  will  suffer  by  such  omis- 
sion"); State  ex  rel.  Patterson  i'.  Wen- 
zel,  55  Neb.  210,  75  N.  W.  579,  "It 
cannot  be  predicated  solely  upon  the 
equities  existing  between  the  parties." 
It  "must  rest  upon  the  legal  rights 
of  the  relator,  upon  one  hand,  and  upon 
the  legal  obligations  and  duties  of  the 
respondent,  upon  the  other." 

30.  111. — People  ex  rel.  Molchan  r. 
City   Council   of  Streator,  258   111.   273, 

101  N.  E.  590.  Ind. — State  r.  Bonnell, 
119  Ind.  494,  21  N.  E.  1101.  la.— Potts 
r.  Tuttle,  79  Iowa  253,  44  N.  W.  374. 
Me.— Edwards  Mfg.   Co.   v.  Farrington, 

102  Me.  140,  66  Atl.  309.  Mo.— State 
r.  Associated  Press,  159  Mo.  410,  60 
S.  W.  91,  81  Am.  St.  Rep.  368,  51  L. 
R.  A.  151 ;  State  ex  rd.  Clark  v.  Smith, 
15  S.  W.  614.  Neb.— State  v.  Cronin, 
75  Neb.  738,  106  N.  W.  986;  State 
ex  rel  Grove  r.  McGuire,  74  Neb.  769, 
105  N.  W.  471.  Va.— Wise  r.  Bigger, 
79  Va.  269.  W.  Va. — Ice  v.  Board  of 
Canvassers,  64  W.  Va.  544,  63  S.  E. 
331;  Hawkins  r.  Bare,  63  W.  Va.  431, 
60  S.  E.  391.  Wis.— State  r.  Dick,  103 
Wis.  407,  79  N.  W.  421 ;  Neu  r.  Voege, 
96  Wis.  489,  71  N.  W.  880;  State  r. 
Larrabce,   3    Pinn.   166,   3    Chand.    179. 
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Eng.— Rex  v.  Staffordshire,  6  Ad.  &  El. 
84,  90,  r  N.  &  P.  260,  6  L.  ,1.  M.  C. 
65,  33  E.  C.  L.  68,  112  Eng.  Reprint 
33;  Rex  r.  Mayor,  etc.  of  Portsmouth, 
3  B.  &  C.  15.3,  4  D.  &  R.  767,  10  E. 
C.  L.  77,  107  Eng.  Reprint  691;  Rex 
V.  Clear,  4  B.  &  C.  899,  7  D.  &  R. 
393,  4  L.  J.  K.  B.  O.  S.  53,  10  E.  C.  L. 
850,  107  Eng.  Reprint  1293;  Reg.  ^t;. 
Peterborough  Corp.,  44  L.  J.  Q.  B.  85, 
23  Wkly.  Rep.  343;  Reg.  r.  Blackwell 
Railway,  9  D.  P.   C.   558. 

That  the  writ  will  not  issue  to  com- 
pel  a   useless    act,    see    infra,    111,   A,. 
3,  e. 

31.  Fla. — State  ex  rel.  Catts  v.  Craw- 
ford, 73  So.  588.  m.— People  v.  Ma- 
sonic Ben.  Assn.,  9.8  HI.  635.  Mich. 
Campau  r.  Board  of  Public  Wks.,  86 
Mich.  372,  49  N.  W.  39.  Mo.— State  v. 
St.  Louis  Paint  Mfg.  Co.,  21  Mo.  App. 
526.  W.  Va. — Payne  v.  Staunton,  55 
W.  Va.  202,  46  S.  E.  927. 

[a]  A  Limitation. — Occasionally  it 
is  said  in  the  text  books  and  decisiona 
that  pecuniary  interest  in  the  relator 
is  essential,  but  this  generally  occurs 
in  those  cases  in  which  the  relator 
seeks  some  alleged  right  in  a  corpora- 
tion or  a  benefit  society  by  mandamus. 
There  are  numerous  instances  in  which 
we  have  granted  the  writ  at  the  in- 
stance of  relators  having  no  pecuniary 
interest  in  the  sub.iect-matter.  Some 
of  these  cases  were  of  the  class  to 
which  this  one  belongs,  applications  by 
citizens  for  writs  of  mandamus  to  com- 
pel county  courts  to  perform  public 
functions  concerning  elections  to  re- 
locate county  seats.  Any  substantial 
interest,  whether  pecuniary  or  not,  suf- 
fices in  all  cases  in  which  the  purpose 
of  the  writ  is  to  compel  performance 
of  a  public  duty.  Citizens,  taxpayers 
and  voters  in  all  proper  cases  may  in- 
voke the  remedy  to  compel  perform- 
ance of  a  duty  which  a  public  officer 
or  tribunal  owes  them,  without  showing 
any  interest  other  than  that  they  are 
citizens,  taxpayers  or  voters,  as  the 
case  mav  be.  To  same  effect,  Payne 
r.  Staunton,  55  W.  Va.  202,  46  S.  E. 
927. 
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ing  the  duty  in  question  enforced.^-  Mandamus  will  not  issue  for  the 
gratification  of  a  mere  whim,^^  or  the  settlement  of  an  abstract  legal 
technicality.^* 

b.  Private  and  Contractual  Rigkts.^^  —  Formerly,  mandamus  might 
not  be  used  to  enforce  a  private  right'^'^  but  it  is  now  frequently  em- 
ployed for  that  purpose.^^    Mandamus,  however,  will  not  lie  to  enforce 


32.  N.  Y. — People   ex  rel.   Stephens 

V.  Halsey,  37  N.  Y.  344.  Va.— Wise  v. 
Bigger,  79  Va.  269.  W.  Va. — State  v. 
Herrald,  36  W.  Va.,  721,  15   S.  E.  974. 

See  more  fully  infra,  VI,  B,  2,  c. 

33.  Hawkins  V.  Bare,  63  W.  Va.  431, 
60  S.  E.   391. 

34.  rU. — People  ex  rel.  Molchan  v. 
City  Council  of  Streator,  258  111.  273. 
101  N.  E.  599.  Kan.— State  ex  rel. 
Jackson  v.  Dolley,  83  Kan.  80,  109  Pac. 
992.  W.  Va.— Hawkins  v.  Bare,  63  W." 
Va.   431,  60  S.  E.   391. 

35.  As  to  who  may  institute  man- 
damus proceedings  generally,  see  infra, 

VI,  B,   2. 

Whether  or  not  a  private  relator  not 
specially  interested  may  resort  to  man- 
damus to  compel  performance  of  a  pub- 
lie  dutv,  see  infra,  VI,  B,  2,  c. 

36.  Eex  V.  Wheeler,  Hardw.  99,  16 
Eng.  Eul.  Cas.  758,  95  Eng.  Reprint 
61.  And  see  Frankel  v.  Winnipeg,  23 
Manitoba  (Can.)  296;  London  &  Can. 
L.  &  A.  Co.  V.  Mun.  of  Morris,  9  Man- 
itoba (Can.)   377. 

37.  U.  S. — Union  Pacific  Ey.  Co.  v. 
Hall,  91  U.  S.  343  23  L.  ed.  428;  Ken- 
dall V.  Stokes,  3  How.  87,  11  L.  ed. 
506;  Indiana  v.  Lake  Erie  &  W.  E.  Co., 
85  Fed.  1.  Ariz. — Arizona  Corp.  Com. 
V.  Heralds  of  Liberty,  17  Ariz.  462, 
154  Pac.  202.  Colo.— Merrill  r.  Suffa, 
42  Colo.  195,  93  Pac.  1099.  Conn,— Gil- 
man  V.  Bassett,  33  Conn.  298;  Strong's 
Case,  Kirby,  345.  Del.— Swift  v.  State, 
7  Houst.  338,  6  Atl.  856,  32  Atl.  143, 
40  Am.  St.  Eep.  127;  State  v.  Swift, 
7  Houst.  137,  30  Atl.  781.  111.— Dement 
V.  Eokker,  126  111.  174,  19  N.  E.  33; 
Hall  V.  Mann,  96  111.  App.  659.  Ind. 
Sahm  V.  State  ex  rel.  Cleveland,  C,  C. 
&  St.  L.  E.  Co.,  172  Ind.  237,  88  N.  E. 
257.  la.— State  v.  Bailey,  7  Iowa  390. 
Kan. — Young  v.  Eegents  of  University 
of  Kansas,  87  Kan."^  239,  124  Pac.  150, 
Ann.  Cas.  191 3D,  701.  Md.— Hummel- 
shime  v.  Hirsch,  114  Md.  39,  79  Atl. 
38.  Mass. — McCarthy  v.  Street  Commrs. 
of  Boston,  188  Mass.  338,  74  N.  E.  659. 
Mo. — State  v.  Lewis,  76  Mo.  370.  Mont. 
Chumasero  v.  Potts,  2  Mont.  242.  S.  O. 
State  ex  rel  Watts  v.  Cain,  78  S.  C. 


348,  58  S.  E.  937.  Tex.— Kuechler  v. 
Wright,  40  Tex.  600;  Arberry  v.  Beav- 
ers, 6  Tex.  457,  55  Am.  Dec.  791; 
Comr.  of  General  Land  Office  v.  Smith, 

5  Tex.  471. 

[a]  In  Appellate  Courts  the  Inter- 
est of  the  State  Must  Be  Primary  and 
Proximate. — (1)  Thus  it  is  said,  speak- 
ing of  writs  of  mandamus  and  other 
writs,  "The  writs  are  given  to  the 
circuit  courts  as  an  appurtenance  to 
their  original  jurisdiction;  to  this  court 
for  jurisdiction.  .  .  .  Other  original 
jurisdiction  is  prohibited  to  this  court, 
and  the  jurisdiction  given  by  the  writs 
is  essentially  a  limited  one.  Those 
courts  take  the  prerogative  writs  as  a 
part  of  their  general  jurisdiction,  with 
power  to  put  them  to  all  proper  uses. 
This  court  takes  the  prerogative  writs 
for  prerogative  jurisdiction,  with  pow- 
er to  put  them  only  to  prerogative  uses 
proper."     Attorney-General  v.  Chicago 

6  N.  W.  Ey.  Co.,  35  Wis.  521,  quoted 
with  approval  in  Homesteaders  v.  Mc 
Combs,  24  Okla.  201,  103  Pac.  691,  3.^ 
L.  E.  A.  (N.  S.)  1000.  (2)  "To  war- 
rant the  assertion  of  original  jurisdic 
tion  here,  the  interest  of  the  state 
should  be  primary  and  proximate,  not 
indirect  or  remote,  peculiar,  perhaps, 
to  some  subdivision  of  the  state,  but 
affecting  the  state  ai  large,  in  some 
of  its  prerogatives.  .  .  ."  Attorney- 
General  V.  City  of  Eau  Claire,  37  Wis. 
400,  443,  quoted  with  approval  in  Home- 
steaders V.  McCombs,  24  Okla.  201,  103 
Pac.  691,  38  L.  E.  A.  (N.  S.)  1000. 
To  the  same  effect.  Income  Tax  Cases, 
148  Wis.  456,  134  N.  W.  673,  135  N.  W. 
164,  Ann.  Cas.  1913A,  1147,  L.  E.  A. 
1915B,  569;  State  ex  rel.  Cook  v.  Houser, 
122  Wis.  534,  100  N.  W.  964;  State 
V.  Doyle,  40  Wis.  175,  22  Am.  Eep.  692. 
(3)  But  the  appellate  court  will  issue 
the  writ  of  mandamus  irrespective  of 
this  question  where  it  is  to  compel 
action  by  an  inferior  court  (People  V, 
Turner,  1  Cal.  143,  52  Am.  Dec.  295), 
or  (4)  in  case  of  some  peculiar 
emergency.  People  ex  rel.  Foley  v. 
Montez,  48  Colo.  436,  110  Pac.  639. 
(5)  Compare  People  v.  Chicago,  193  HI. 
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mere  contraotiial  rights  of  a  strictly  private  or  personal  nature,"  But 
where  sucli  a  ri.urht  is  so  ins('])arahly  bound  with  an  imperative  duty 
laid  upon  pulilic  officials  by  law  as  to  require  the  perl'onnance  of  tho 
duty  by  the  otlicer  in  order  to  secure  or  enforce  that  right,  mandamus 
is  a  proper  remedy.'"* 


607,  62  N.  E.  179,  58  L.  R.  A.  833, 
where  the  court  concludes  that  they 
will  not,  as  a  matter  of  public  policy, 
accept  jurisdiction  in  a  case  where  pri- 
vate ri<rhts  only  are  involved  and 
where  the  parties  may  obtain  such 
relief  from  the  court  of  original  and 
general  jurisdiction.  Issuance  by  ap- 
pellate courts  generallv,  see  infra,  V, 
A,  2,  b. 

[b]  In  Ohio  a  different  rule  pre- 
vails. "In  many  of  the  states  man- 
damus is  treated  as  a  civil  action,  but 
in  this  state,  while  it  has  been  so 
declared  in  The  State  of  Ohio  ex  rel. 
Barker  v.  Philbrick,  ...  69  Ohio  St. 
283,  still  it  is  treated  as  preserving  its 
prerogative  character.  That  is,  it  is 
not  used  for  the  redress  of  private 
wrongs  but  only  in  matters  relating  to 
the  public. ' '  State  ex  rel.  Moyer  v. 
Baldwin,  77  Ohio  St.  532,  83  N.  E. 
907,  12  Ann.  Cas.  10,  19  L.  R.  A.  (N. 
S.)   49. 

Private  contractual  rights  cannot  be 
enforced  1)V  mandamus,  see  infra,  III, 
A,  2,  b. 

38.  Conn. — Parrott  r.  Bridgeport,  44 
Conn.  180,  26  Am.  Rep.  439.  Fla. 
Florida  Cent.  &  P.  R.  Co.  r.  State,  31 
Fla.  482,  13  So.  103,  34  Am.  St.  Rep. 
30,  20  L.  R.  A.  419.  Haw.— Colburn  v. 
White,  8  Hawaii  317.  111.— People  v. 
Dulaney,  96  111.  503.  Ind.— Bartlett  v. 
State,  114  N.  E.  692;  Board  of  Trustees 
of  Lafavette  School  v.  State  ex  rel. 
Eaton,  175  Ind.  147,  93  N.  E.  851;  Van- 
dal ia  R.  Co.  r.  State,  166  Ind.  219,  76 
N.  E.  980,  117  Am.  St.  Rep.  370;  State 
t'.  Trustees  of  Salem  Church,  114  Ind. 
389,  16  N.  E.  80S;  E.xcclsior  Mut.  Aid 
Assn.  r.  Riddle,  91  Ind.  84.  Ia.— Littell 
V.  Webster  Countv,  152  Iowa  206,  131 
N.  W.  691,  132  N.W.  426.  Kan.— State 
V.  Republican  River  Bridge  Co.,  20 
Kan.  404.  Ky.  —  Montenegro-Richm 
Music  Co.  V.  Louisville,  147  Ky.  720, 
145  S.  W.  740.  Jj&.—In  re  New  Or 
leans  Auxiliarv  Sanitary  Assn.,  105  La. 
172,  29  So.  3.37,  83  Ani.  St.  Rep.  230; 
State  V.  New  Orleans  &  C.  R.  Co.,  37 
La.  Ann.  589.  Mo. — State  r.  Associated 
Press,  159  Mo.  410,  60  S.  W.  91,  81 
Am.    St.    Rep.    368,   51    L.    R.    A.    151; 
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State  r.  County  Court,  39  Mo.  375.  N,  M. 
State  ex  rel.  Sittler  r.  Board  of  Educa- 
tion of  Gallup,  18  N.  M.  183,  135  Pac, 
96,  49  L.  R.  A.  (N.  S.)  62.  N.  T, 
People  ex  rel.  Morrell  r.  Worth,  16  Misc. 
664,  37  N.  Y.  Supp.  126,  72  N.  Y.  St. 
733.  Ohio.— Mt.  Vernon  v.  State,  71 
Ohio  St.  428,  73  N.  E.  515,  104  Am. 
St.  Rep.  783;  State  r.  Zanesville  &  M. 
Turnpike  R.  Co.,  16  Ohio  St.  308.  Pa. 
Boyle  V.  Lansford  School  Dist.,  22  Pa. 
Co.  Ct.  26.  R.  I.— Putnam  Foundry  i 
Mach.  Co.  r.  Town  Council  of  Barring- 
ton,  28  R.  I.  422,  67  Atl.  733.  S.  O. 
Milster  v.  Spartanburg,  68  S.  C.  243, 
47  S.  E.  141.  Vt.— Bailev  r.  Oviatt, 
46  Vt.  627.  Wash.— State  r.  Washing- 
ton Irr.  Co.,  41  Wash.  283,  83  Pac. 
308,  111  Am.  St.  Rep.  1019;  Morris  v. 
Williams,  23  Wash.  459,  63  Pac.  230. 
W.  Va.— Miller  v.  State  Bd.  of  Agri- 
culture, 46  W.  Va.  192,  32  S.  E.  1007, 
76  Am.  St.  Rep.  811;  Johnston  r.  State 
Bd.  of  Acrriculture,  46  W.  Va.  196, 
32  S.  E.  1039.  Wis.— State  ex  ret.  Fire 
&  Rust  Proof  Con.st.  Co.  r.  Icke,  136 
Wis.  583,  118  N.  W.  196,  20  L.  R.  A. 
(N.  S.)  800.  Eng.— Norris  r.  Irish  Land 
Co.,  8  E.  &  B.  512,  4  .Tur.  N.  S.  325, 
27  L.   J.   Q.  B.   n.^,  6  Wklv.   Rep.   55, 

92  E.  C.  L.  511,  120  Eng.  Reprint  191 
Benson  v.  Paull,  6  E.  &  B.  273,  2  .Tur 
N.  S.  425,  25  L.  J.  Q.  B.  274,  4  W^klv 
Rep.  493,  88  E.  C.  L.  273,  119  Kng 
Reprint  865.  Can. — Kingston  r.  King 
ston,  etc.  Elec.  Rv.  Co.,  25  Ont.  App 
462,  28  Ont.  399. 

fa]  Contractual  rights  are  usually 
enforcible  by  an  ordinary  remedy.  Mil- 
ster r.  Spartanburg,  68"  S.  C.  243,  47 
S.  E.  141.  That  the  existence  of  an- 
other remedy  operates  to  bar  man- 
damus, see  infra.  III,  D. 

39.  Ind. — Board  of  Trustees  of  La 
Fnvette  School   v.   State,   175   Ind.   147, 

93  N.  E.  851.  Va.— Richmond  R.  & 
Elec.  Co.  r.  Brown,  97  Va.  26,  32  S.  E. 
775.  W.  Va.— Miller  r.  State  Bd.  of 
Agriculture,  46  W.  Va.  192,  ,"^2  S.  E. 
1007,  76  Am.  St.  Rep.  811;  .Johnston 
r.  State  Bd.  of  Agriculture,  46  W.  Va. 
196,  32  S.  E.  1039.  Eng.— Benson  r. 
Paull,  6  E.  &  B.  273,  2  .Tur.  N.  S.  425, 
25  L.  J.  Q.  B.  274,  4  Wkly,  Rep.  493, 
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c.  Legal  Rights.  —  There  must  exist  a  clear,*°  legal  right.*^ 

d.  Equitable  and  Moral  Rights.  —  An  equitable,*^    or  moral  right,** 
is  not  suffieiert  to  warrant  the  issuance  of  mandamus. 

e.  Right  To  Possession  of  Office.**  —  Generally  the  title  to  an  office 
cannot  be  tried  in  mandamus.**    An  exception  occurs  where  the  rea- 


88  E.  C.  L.  273,  119  Eng.  Reprint  865. 
See  also  Norris  v.  Irish  Land  Co.,  8 
E.  &  B.  512,  4  Jur.  N.  S.  325,  27  L. 
J.  Q.  B.  115,  6  Wkly.  Rep.  55,  92  E.  C. 
L.  511,  120  Eng.  Reprint  191,  where  the 
court  granting  a  mandamus  in  such  a 
ease,  say  that  it  is  a  matter  in  which 
"both  the  plaintiff  and  the  public  have 
an  interest."  This  was  a  proceeding 
to  compel  registration  of  relator's  name 
in  book  of  shareholders  of  a  corpora- 
tion. Can. — Kingston  v.  Kingston,  etc. 
Elec.  Rv.,  25  Ont.  App.  462,  28  Ont. 
399;  Reg.  v.  Justices  of  York,  6  N. 
Bruns.  273. 

fa]  Contracts  made  with  public  offi- 
cers under  statutory  authority  create 
rights  which  may  be  enforced  by  man- 
damus. Board  of  Trustees  of  La  Fav- 
ette  School  v.  State,  175  Ind.  147,  93 
N.  E.  851.  See  generally  infra,  IIT, 
G,  and  the  cross-references  there  made. 

40.  See  infra,  this  note. 

In  doubtful  cases  the  writ  will  not 
issue,  see  infra,  III,  D. 

[a]  An  Inchoate  right  is  not  enough. 
State  ex  rel.  Exchange  Bank  v.  Board 
of  Liquidation,  29  La.  Ann.  26 i.  Com- 
pare dictum  to  the  contrary  in  Ex  parte 
Morine,  7  Newfoundl.    (Can.)    721. 

41.  Ind. — State  ex  rel.  Spindler  v. 
Scheiman,  179  Ind.  502,  101  N.  E.  713; 
State  ex  rel  Hatfield  v.  Cummins,  171 
Ind.  112,  85  N.  E.  359,  36  L.  R.  A. 
(N.  S.)  945.  La.— Foster  r.  Iberia,  St. 
M.  &  E.  R.  Co.,  128  La.  167,  54  So. 
706.  Me. — Bangor  i\  County  Comrs.,  87 
Me.  294,  32  Atl.  903.  Pa.— Douglas  v. 
McLean,  25  Pa.  Super.  9.  Vt. — Cook 
V.   Treasurer   of   Peacham,   50   Vt.   231. 

fa]  A  "plain  legal  right,  and  none 
other"  will  suffice.  State  v.  Snced,  105 
Tenn.  711,  58  S.  W.  1070. 

Not  an  equitable  remedy,  see  supra, 
II. 

Jurisdiction  of  courts  of  law  and 
equity,  see  infra,  VT,  A,  1. 

42.  Ind. — State  ex  rel.  Spindler  v. 
Scheiman,  179  Ind.  502,  101  N.  E.  713. 
la. — Sweitzer  r.  Fisher,  172  Iowa  266, 
154  K  W.  465,  L.  R.  A.  1916B,  611. 
N.  J. — Board  of  Chosen  Freeholders  v. 
Newark  City  Nat.  Bank,  48  N.  J.  Eq. 
51,   21    Atl.    185,   a  reversal   in   Smith 


V.  Chosen  Freeholders,  48  N.  J.  Eq.  627, 
23  Atl.  268,  did  not  disturb  this  part 
of  the  opinion.  Tex. — Texas  &  M.  R. 
Canal  &  Nav.  Co.  v.  Galveston,  45  Tex. 
272.  Eng. — Reg.  v.  Trustees  of  Turn- 
pike Rd.,  17  Jur.  734,  22  L.  J.  Q.  B. 
164,  1  B.  C.  C.  134,  1  Wtly.  Rep.  150; 
Rex  V.  Trustees  of  Orton,  14  Q.  B.  139, 
18  L.  J.  Q.  B.  321,  13  Jur.  1049,  117 
Eng.  Reprint  57;  Rex  v.  Liverpool,  2 
Maule  &  S.  223,  105  Eng.  Reprint  366; 
Rex  V.  Stafford,  3  T.  R.  646,  651,  100 
Eng.  Reprint  782. 

[a]  Thus  the  equitable  assignee  of 
stock  may  not  have  mandamus  to  com- 
pel transfer  on  the  books  of  the  cor- 
poration. Burnsville  Tpk.  Co.  v.  State 
ex  rel.  McCalla,  119  Ind.  382,  20  N.  E. 
421,  3  L.  R.  A.  265.  See  generally  the 
title  "Stocks  and  Stockholders." 

43.  State  r.  McArthur,  23  Wis.  427. 
fa]     A  Moral  or  Spiritual  Right  Not 

Sufficient. — Mandamus  will  not  issue  to 
compel  the  reinstatement  of  an  expelled 
member  of  a  voluntary,  unincorporated, 
religious  association.  No  civil  or  prop- 
erty right  exists  in  such  a  case  and 
"civil  courts  have  no  jurisdiction  and 
will  not  pass  upon  such  ecclesiastical 
matters  ...  in  eases  where  no  civil 
or  temporal  rights  are  involved."  State 
ex  rel.  Hatfield  v.  Cummins,  171  Ind. 
112,  85  N.  E.  359,  36  L.  R.  A.  (N.  S.) 
945. 

44.  Mandamus  to  election  boards 
aaid  officers,  see  8  Standard  Proc.  43. 

45.  U.  S.—In  re  Delgado,  140  U.  S. 
586,  11  Sup.  Ct.  874,  35  L.  ed.  578. 
Ky. — Denny  v.  Bosworth,  113  Ky.  785, 
68  S.  W.  1078.  Nev. — Denver  v.  Ho- 
bart,  10  Nev.  28.  N.  J. — Searing  v. 
Clark,  69  N.  J.  L.  609,  55  Atl.  690. 
Ore.— Beard  v.  Beard,  66  Ore.  512,  133 
Pac.  797,  134  Pac.  1196.  Pa.— Hatton 
V.  Brooks,  21  Pa.  Dist.  817;  Com.  v. 
Bleakley,  15  Pa.  Dist.  279.  Tex.— Lind- 
sey  V.  Luekett,  20  Tex.  516.  Wis. 
Board  of  Education  of  So.  Milwaukee 
V.  State  ex  rel  Reed,  100  Wis.  455, 
76  N.  W.  351  (where  it  is  said,  "as 
it  appeared  that  there  was  a  person 
other  than  the  relator  or  claimant  in 
the  place  or  position  in  question,  who 
was  occupying  it  under  a  claim  of  right 
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son  for  the  rule  fails.  Ro  where  quo  warranto  would  be  inadequate,*' 
or  improper,*'  the  feet  that  title  to  office  is  incidentally  involved  will 
not  defeat  mandamus.  Where  the  relator  is  seekiner,  not  only  to 
oust  the  respondent,  but  to  obtain  possession  of  the  office  held  by  the 
latter,  the  title  thereto  may  be  tried  in  mandamus  proceedings." 
Where  the  relator's  rights  are  not  disputed,  and  he  has  been  either 
ousted  or  suspended,  he  may  be  restored  by  mandamus." 

3,  Nature  of  Duty  and  Act  To  Be  Enforced.  —  a.  Requirements 
in  General.  —  ^Mandamus  will  not  be  issued  unless  the  duty  to  be  en- 
forced by  it  is  the  performance  of  some  precise,  definite  act,  or  class 
of  acts.^*^     It  issues  to  compel  a  clear,^^  pre-existing  and  present" 


01-  title, — a  de  facto  incumbent  under 
a  contract  of  subsequent  date, — a  pro- 
ceeding by  mandamus  is  not  the  proper 
action  in  which  to  test  the  question  of 
his  title");  State  v.  Gates,  86  Wis.  | 
634,  57  N.  W.  2&6,  39  Am.  St.  Eep. 
912.  I 

See  infra,  \1,  T,  7,  c.  ] 

[a]  The  reason  for  this  is  (1) 
"mandamus  never  lies  when  there  is 
another  adequate  remedy,  which  quo 
warranto  is  considered  to  be"  (State 
ex  rel.  Mercer  v,  Sullivan,  83  Wis.  416, 
53  N.  W.  677.  See  also  Hatton  v. 
Brooks,  21  Pa.  Dist.  817);  (2)  or,  as 
Is  said  in  Martin  r.  White,  74  W.  Va. 
628,  82  S.  E.  505,  "The  gist  of  it  all 
is  that  to  admit  one  to  office  by  man-  ' 
damns,  or,  to  use  the  inaccurate  ex- 
pression, to  settle  title  to  office  by  that 
remedy,  a  clear  legal  right  to  the  office 
must  be  shown  by  the  claimant.  It  is 
a  basic  principle  in  mandamus  that  the 
relator  or  petitioner  must  show  a  clear 
legal  right  to  what  he  demands."  See, 
as  to  the  necessity  of  a  clear  right, 
supra,  TIT,  A,  2,  c. 

46.  Sinclair  v.  Young,  100  Va.  284, 
40  S.  E.  907,  where  mandamus  was 
brought  to  compel  delivery  to  relator 
of  public  book  belonging  to  a  pulilic 
office,  the  fact  that  title  to  that  office 
was  to  be  determined  incidentally  was 
not  considered  as  a  bar,  for  in  that 
case  quo  warranto  was  inadequate.  The 
relator,  if  successful  in  quo  warranto 
would  have  been  then  compelled  to 
institute  an  action,  as  detinue,  for  pos- 
session of  the  books.  To  same  effect, 
Lewis  V.  Whittle,  77  Va.  415. 

47.  Williams  v.  Clayton,  6  Utah  86, 
21  Pac.  398. 

48.  Hunimelshime  v.  Hirsch,  114  Md. 
39,  79  Atl.  38;  Triesler  f.  Wjlson,  89 
Md.  176,  42  Atl.  926;  Harwood  v.  Mar- 
shall, 9  Md.  83.    See  8  Standard  Pboc. 
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37,  41,  and   generally  the  title   "Offi- 
cers." 

Incumbent  of  office  necessary  party 
respondent,  see  infra,  V,  B,  3,  b,  (TIT). 

49.  State  i'.  McCullough,  3  Nev.  202; 
Terrell  r.  Greene,  88  Tex.  539,  31  S.  W. 
631. 

50.  Conn. — American  Casualty  InB. 
Co.  V.  Fvler,  60  Conn.  448,  22  Atl.  494, 
25  Am.  St.  Rep.  337.  lU. — People  v. 
Dunne,  219  111.  346,  76  N.  E.  570. 
Pa. — Com.  ex  rel.  McConnell  v.  Shields, 
36  Pa.  Co.  Ct.  657;  Curran  v.  White,  22 
Pa.  Co.  Ct.  201.  Wash.— State  r.  Brew- 
er, 39  Wash.  65,  80  Pac.  1001,  109  Am. 
St.  Rep.  858. 

[a]  The  reason  for  this  requirement 
is  that  obedience  to  the  writ  is  to 
be  enforced  by  contempt.  There  must, 
therefore,  be  an  unequivocal  command. 
Com.  ex  rel.  McConnell  v.  Shields,  36 
Pa.  Co.  Ct.  657.  Contempt  proceedings 
to  enforce  writ,  see  infra,  VI,  L,  1. 

As  to  mandamus  to  enforce  perform- 
ance of  continuing  duties,  see  infra, 
III,  A,  3,  b. 

51.  In  doubtful  cases  the  writ  will 
not  be  issued,  see  infra,  III,  D. 

52.  Ariz. — Territory  v.  Board  of 
Suprs.  of  Yavapai  County,  9  Ariz.  405, 
84  Pac.  519.  Kan. — State  ex  rel  Kings- 
ley  r.  Hoover,  78  Kan.  863,  98  Pac. 
276.  Minn. — State  ex  rel.  Sehwartzkopf 
V.  Citv  Coun<-il  of  Braincrd,  121  Minn. 
182,  141  N.  W.  97,  46  L.  R.  A.  (N.  S.) 
9.  Nev.— State  t\  Gracey,  11  Nev.  223. 
N.  Y. — People  ex  rel.  Harris  t".  Comrs. 
of  Land  OffiK'C,  149  N.  Y.  26,  43  N.  E. 
418.  Okla.— Blackwcll  v.  Cross,  22  Okla. 
748,  98  Pac.  905.  Pa. — Com.  ex  rel  Mc- 
Connell V.  Shields,  36  Pa.  Co.  Ct.  657. 
P.  I. — Gonzalez  v.  Bd.  of  Pharmacy, 
20  Phil.  Isl.  367.  P.  R.— Ortiz  v. 
Munoz,  19  Porto  Rico  809.  S.  D.— Bailey 
1.  Lawrence  County,  2  S.  D.  533,  51 
N.  W.  331.     Tenn.— State    v.    W^llett, 
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duty  imposed  by  law^^  as  a    duty    resulting    from    an    office,    trust 
or  station,"  which  the  person  against  whom  the  w^it  is  directed  has 


117  Tenn.  334,  97  S.  W.  299.  Tex. 
Citv  of  Austin  v.  Cahill,  99  Tex.  172, 
88  S.  W.  542,  89  S.  W.  552;  Missouri, 
K.  &  T.  By.  Co.  V.  Thompson,  55  Tex. 
Civ.  App.  12,  118  S.  W.  618.  Vt.— Page 
r.  McClure,  79  Vt.  83,  64  Atl.  451.  Va. 
Gleaves  v.  Terry,  93  Va.  491,  25  S.  E. 
552,  34  L.  R.  A.  144;  Tyler  v.  Taylor, 
29  Gratt.  (70  Va.)  765.  Wash.— Edes 
r.  Haley,  94  Wash.  232,  162  Pac.  50; 
Northwestern  Warehouse  Co.  v.  Oregon 
E.  &  Nav.  Co.,  32  Wash.  218,  73  Pac. 
S88.  Wis.— State  v.  Manitowoc,  52  Wis. 
423,  9  N.  W.  607.  Eng. — Reg.  v.  Vestry 
of  St.  Lukes,  1  B.  &  S.  903,  8  .lur 
N.  S.  308,  31  L.  J.  Q.  B.  50,  10  Wkly. 
Rep.  293,  101  E.  C.  L.  903,  5  L.  T. 
N.   S.   744,   121   Eng.   Reprint   949. 

[a]  Mandamus  may  not  be  used  to 
create  a  duty,  but  issues  only  to  en- 
force an  existing  dutv.  U.  S. — Browns- 
ville r.  Loague,  129 'U.  S.  493,  9  Sup. 
Ct.  327,  32  L.  ed.  7S0;  Supervisors  v. 
United  States,  18  Wall.  71,  21  L.  ed. 
771.  Ala.— State  v.  Wilson,  123  Ala. 
259,  26  So.  482,  45  L.  R.  A.  772.  Ariz. 
Territory  v.  Board  of  Suprs.  of  Yavapai 
County,  9  Ariz.  405,  84  Pac.  519.  Idaho. 
Clough   r.  Curtis,  2  Idaho  523,  22  Pac. 

8.  Minn. — State  ex  rel.  Schwartzkopf 
V.  City  Council  of  Brainerd,  121  Minn. 
182,  141  N.  W.  97,  46  L.  R.  A.  (N.  S.) 

9.  N.  M. — Territory  ex  rel.  Lester  v. 
Suddith,  15  N.  M.  728,  110  Pac.  1038. 
N.  Y. — People  ex  rel.  Harris  v.  Comrs. 
of  Land  Office,  149  N.  Y.  26,  43  N.  E. 
418;  Millard  v.  Adams,  136  App.  Div. 
669,  121  N.  Y.  Supp.  504.  Okla.— Okla- 
homa Natural  Gas  Co.  v.  State  ex  rel. 
West,  47  Okla.  601,  150  Pac.  475.  P.  I. 
Gonzalez  r.  Board  of  Pharmacy,  20 
Phil.  Isl.  367.  P.  R. — Perez  v.  Executive 
Council,  16  Porto  Rico  677.  S,  C. 
State  ex  rel.  Peoples'  Bank  v.  Good- 
win, 81  S.  C.  419,  62  S.  E.  1100.  Tenn. 
State  V.  Willett,  1 17  Tenn.  334,  97  S.  W. 
299;  Johnson  v.  Lucas,  11  Humph.  306. 
Tex.— Missouri,  K.  &  T.  Ry.  Co.  v. 
Thompson,  55  Tex.  Civ.  App.  12,  118 
S.  W.  618.  Vt.— Page  v.  McClure,  79 
Vt.  83,  64  Atl.  451.  Va.— Gleaves  v. 
Terry,  93  Va.  491,  25  S.  E.  552,  34 
L.  R.  A.  144.  Wyo.— State  ex  rel.  Sul- 
livan V.  Schnitzer,  16  Wyo.  479,  95  Pac. 
698.  Can. — See  Regina  v.  Ballard,  28 
Ont.  489,  where  the  court  says:  "Un- 
less it  is  the  sheriff's  plain  duty  to 
do  this  without  the  agency  of  a  man- 


damus, it  should  not  be  ordered  to  is- 
sue against  him. ' ' 

53.  State    ex    rel.    Bishop    v.    More- 
house, 38  Utah  234,  112  Pac.  169. 

See  supra,  III,  A,  2,  c. 

54.  U.  S. — United  States  ex  rel.  Ber- 
nardin  v.  Butterworth,   169   U.   S.   600, 
18   Sup.    Ct.   441,   42   L.   ed.   873;   War- 
ner   Valley    Stock    Co.    V.    Smith,    165 
U.    S.    28,   17    Sup.    Ct.   225,  41   L.    ed. 
621;  United  States  v.  Boutwell,  17  Wall. 
604,  21   L.  ed.   721.     Ariz. — Dorrington 
v.   Yuma,  8  Ariz.  4,  68  Pac.  541.     Cal. 
Draper   v.  Noteware,   T  Cal.   276.     Fla. 
State  ex  rel.  Knott  v.  Haskell,  72  So. 
651.  Idaho. — Davies  v.  Board  of  County 
Comrs.,  26  Idaho  450,  143  Pac.  945.    111. 
People  V.  Webb,  256  111.  364,  100  N.  E. 
224.      Ind. — Clifton    v.    State     ex     rel. 
Dickson,    176    Ind.    33,    95    N.    E.    305; 
Board  of  Trustees  of  Lafayette  School 
•r.  State  ex  rel.  Eaton,  175  Ind.  147,  93 
N.    E.    851.     la. — State    v.    Napier,    7 
Iowa    425.       Ky.  —  Montenegro-Riehm 
Music    Co.   V.   Louisville,   147    Ky.   720, 
145  S.  W.   740.     La. — State    v.    Police 
.Jury,    108    La.    311,    32    So.    363.      Md. 
Toltiert  V.  Philadelphia,  B.  &  AV.  R.  Co., 
126  Md.  569,  95  Atl.  49.     Minn.— Olson 
V.   Honett,   133   Minn.    160,   157   N.   W. 
1092,  1103;  State  ex  rel.  McGill  v.  Cook, 
119    Minn.    407,    138    N.    W.    432,   Ann. 
Cas.    1914B,   88.      Mont.— State    ex   rel. 
Gibson    v.   Stewart,   50   Mont.   404,   147 
Pac,  276;   Chumasero  v.  Potts,  2  Mont. 
242.     Nev. — State  v.   Gracey,   11    Nev. 
223.     N.  Y,— Matter  of  Molineux,  177 
N.  Y.   395,   69   N.   E.   727,   65   L.   R.  A. 
104;  People  ex  rel.  Benton  v.  Court  of 
Sessions,  19  N.  Y.   Supp.   508,  8  N.  Y, 
Crim.   355,   46   N.   Y.     St.     255.      Ohio, 
State   ex  rel.  Smith  v.  Lloyd,  93   Ohio 
St.    20,    112    N.    E.    141;    State    ex    rel. 
City   of  Dayton  t\   Patterson,   93   Ohio 
St.    25,    112"  N.    E.    142.     Okla.— State 
ex  rel.  Stevenson  v.  McMillan,  21  Okla, 
384,  96  Pac.  618;   State  ex  rel.  Steven- 
son   V.    Russell,    21    Okla.    58,    1    Okla. 
Crim.  165,  95  Pac.  463;  Eberle  v.  King, 
20  Okla.  49,  93  Pac.  748.     Ore.— Peter- 
son V.  Lewis,  78  Ore.  641,  154  P.  101; 
Morrow   County   v.   Hendryx,    14    Ore. 
397,  12  Pac.  806.     Pa.— Shisler  v.  Phil- 
adelphia, 239  Pa.  468,  86  Atl.  1019,  46 
L.    R.    A.    (N.    S.)    725;    Com.    ex   rel. 
Armstrong  v.  Comrs.  of  Allegheny  Co., 
37    Pa.    277.      P.    I. — Manotoc     v.     Mc- 
Micking,  10  Phil.  Isl.  119.    P.  R.— Lutz 

Vol.  XIX 


138 


MANDAMUS 


no    choice    but    to    obey,    in    other    words,    an    imperativo    diity.'^^ 


V.   Port,   14   Porto   Ruo   830;    Bothwell 
V.  San  Juan  L.  &  T.  Co.,  13  Porto  Rico 
164;    Zavala    r.    Executive    Council,    9 
Porto   Rico   191;   Fernandez   r.   Wilcox, 
7    Porto    Rico    420.       S.     D.— Mack    r. 
Cotello,  32  S.  D.   511,   143   N.   W.  950, 
Ann.   (as.   1916A,  384.     Tenn.— Mobile 
&  O.  R.  Co.  r.  Wisdom,  5  Heisk.   125; 
Rainey    v.    Aydelette,     4     Heisk.     122; 
Johnson  r.  Lucas,  11  Humph.  306;  Barn- 
hart  r.  Neisler,  6  Humph.  493;  Gillespie 
r    Wood,  4  Humph.  437.     Tex.— Caven 
f.    Coleman,    100    Tex.    467,    101    S.    W. 
199;  De  Poyster  r.  Baker,  89  Tex.  15u, 
34  S.  W.   106;   T-exas  Mex.   Ry.   Co.  v. 
Locke,  63   Tex.   623;   Bledsoe  v.   Inter- 
national  R.   Co.,  40   Tex.   537;   Puckett 
V.  White,  22  Tex.  559;  Horton  v.  Pace, 
9  Tex.  81;   Arberry  v.  Beavers,  6  Tex. 
457,   465,   55   Am.  'Dec.   791 ;    Glasscock 
V.  Comrs.  of  General  Land  Office,  3  Tex. 
51;    Gold    V.    Campbell,    54     Tex.     Civ. 
App.     269,    117    S.    W.    463;     City    of 
San  Antonio  r.  Routledge,  46  Tex.  Civ. 
App.  196,  102  S.  W.  756;  Kit  r.  Wood, 
18  Tex.   Civ.   App.   683,  43  S.  W.   1068. 
Utah.— Maxwell  r.  Burton,  2  Utah  59o. 
Vt.— Bailev  r.  Oviatt,  46  Vt.  627.     Va. 
Carolina,   C.   &   O.   R.   Co.   r.   Board   of 
Supra,    of    Scott    County,    109    Va.    34, 
63  S.  E.  412;   Eubank  v.  Boughton,  98 
Va   499,  36  S.  E.  529;  Gleaves  v.  Terry, 
93  Va.  491,  25  S.  E.  552,  34  L.  R.  A. 
144;  Wise  r.  Bigger,  79  Va.  269;   Mil- 
liner's   Admr.    v.    Harrison,    32    Gratt. 
(73    Va.)    422;    Tyler    v.     Taylor,     29 
Gratt.    (70    Va.)    7^65.      Wash.— Hodge- 
man  r.  Olsen,  86  Wash.   615,  150   Pac. 
112"^,    L.    R.    A.    1916A,    739;    Paul    v. 
McGraw,    3    Wash.    296,   28     Pac.     532. 
Wis. — State  ex  rel.  Fire   &  Rust   Proof 
Const.  Co.  V.  Ickc,  136  Wis.  583,  118  N. 
W.  196,  20  L.  R.  A.   (N.  S.)   800;  Rob- 
erts r.  Erickson,  117  Wis.  324,  94  N.  W. 
29;  State  r.  M-Arthur,  23  Wis.  427. 

[a]  An  Illustration.  —  Respondent 
owned  the  only  newspaper  in  a  town 
in  which  relator's  land  lay.  Relator 
desired  to  have  his  land  excluded  from 
corporate  limits.  This  required  pub- 
lication of  notice  of  his  petition  there- 
for. Respondent  refused  to  publish  said 
notice.  Mandamus  was  refused  on  the 
ground  that  even  if  there  was  a  duty 
of  some  sort  to  publish  said  notice, 
it  was  not  one  arising  from  an  ''office, 
trust  or  station,"  nor  imposed  by  law. 
Mack  r.  Costello,  32  S.  D.  511,  143  N. 
W.  950,  Ann.  Cas.  1916A,  384. 
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fb]  Such  a  duty  may  arise  by  inipli- 
cation;  it  is  not  nccossaiy  that  it  be 
expresslv  imposed.  Ohio. — State  v. 
Tarpon,' 43  Ohio  St.  311,  1  N.  E.  209. 
Ore. — Peterson  r.  Lewis,  78  Ore.  641, 
154  Pac.  101.  Tenn. — Mobile  &  O.  R. 
Co.  V.  Wisdom,  5  Heisk.   125. 

55.     111. — People     r.     Knickerbocker, 
114  HI.  539,  547,  2   N.  E.   507,  55   Am. 
Rep.    879.      Ind. — State    ex   rcl.    Evans- 
ville    Ind.   Tel.    Co.    v.   Stickelman,    182 
Ind.    102,    105    N.    E.     777;     Evansville 
Union   Stockvards   Co.    v.   State   ex   rel. 
Eichel,    179   ind.    505,    101    N.    E.    822; 
Clifton    V.    State    ex    rel    Dickson,    176 
Ind.  33,  95  N.  E.  305   (where  it  is  said 
the    duty    must    be    an    "imperative" 
one) ;    Owen    County    Council    r.    State 
ex  rel.  Galimore,  175  Ind.  610,  95  N.  E. 
253;    Town   of   Windfall   City   v.   State 
ex   rel.   Wood,    174   Ind.    311,   92    X.    E. 
57.     la. — Kirchner   r.   Board   of  School 
Directors,  141   Iowa  43,  118  N.  W.  51; 
Wilson     V.    Louisiana    Purchase    Expo. 
Com.,   133   Iowa   586,   110   N.   W.    1045, 
119    Am.    St.    Rep.    646;    Kinzer    r.    Di- 
rectors   of    Independent     School     Dist., 
129  Iowa  441,  105  N.  W.  686,  3  L.  R. 
A.    (N.   S.)    496;    Milwaukee   Malt   Ex- 
tract   Co.    i\    Chicago,   R.   I.   &   P.   Ry. 
Co.,   73   Iowa  98,   34   N.   W.   761.     Me. 
Dennett  v.  Acme  Mfg.  Co.,  106  Me.  476, 
76  Atl.  922.     Md.— Tolbert  r.  Philadel- 
phia,   B.    &    W.    R.    Co.,    126    Md.    569, 
95  Atl.  49;  Curlander  v.  King,  112  Md. 
518,  77  Atl.  60;  Gross  r.  Baltimore,  111 
Md.   543,   75   Atl.   346;    George's  Creek 
Coal  &  I.  Co.  r.  County  Comrs.,  59  Md. 
255,  259.     Minn. — Olson  r.  Honett,  133 
Minn.  160,  157  N.  W.  1092,  1103;  State 
ex  rel.  Schwartzkopf  V.  City  Council  of 
Brainerd,    121    Minn.    182,    141    N.    W. 
97,  46  L.  R.  A.  (N.  S.)  9.    Mont.— State 
ex    rel.    Stuewe    r.    Hindson,    44    Mont. 
429,  120  Pac.  485;  State  ex  rcl.  String- 
fellow  r.  Board  of  Comrs.  of  Chouteau 
County,   42    Mont.    62,    111      Pac     144; 
State   ex   rcl.    Bordeaux     r.    Smith,    42 
Mont.  211,  111    Pac.  732;  State  ex  rel. 
La  France  Copper  Co.  v.  District  Court, 
40  Mont.   206,   105   Pac.   721;   State  ex 
rrl.  Finlen   f.   District   Court,  26  Mont. 
372,  68  Pac.  465.     Nev.— State  ex  rel. 
Mighels    V.    Eggers,    36    Nev.    364,    136 
Pac.  104;  Mau  &  Co.  v.  Liddle,  15  Nev. 
271.     N.    J. — State    ex   rel.    Mooney   v. 
Edwards,  51   N.  J.  L.  479,  17  Atl.  973. 
N.  C. — Fisher   v.   Comrs.    of    Cherokee, 
166  N.  C.  238,  81  S.  E.  1061;  Edgerton 
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b.     Ministerial  Duties.  —  A  ministerial  dutj^  will  be  specifically  en- 
forced by  mandamus,^'^  but  the  w^it  is  not,  as  formerly,  limited  in  its 


V.   Kirby,    156    N.    C.    347,    72    8.    PI 
365;   Board   of   Education   of   Cherokee 
County  V.  Comrs.   of  Cherokee  County, 
150   N.   C.    116,   62    S.   E.     724.      Ohio. 
State    V.    Smith,    71    Ohio    St.    13,    72 
N.  E.   300;   State   v.  Commissioners,  49 
Ohio   St.   301,   30   N.    E.   785;    State   v. 
C;ampbell,   48    Ohio   St.    435,   27    N.    E. 
884;    State   v.   Crites,   48   Ohio   St.  460, 
28  N.  E.  178;  Dalton  v.  State,  43  Ohio 
St.   652,   3  N.   E.   685;   State   v.  Moore, 
42  Ohio  St.  103;  State  ex  rel.  Whiteman 
V.  Governor,  5  Ohio  St.  528,  535;  State 
ex  rel.  Cincinnati,  etc.  Tel.  Co.  v.  Nor- 
wood, 23  Ohio  Cir.  Ct.  (N.  S.)  145.    Pa. 
Dechert   v.    Com.,    113    Pa.    229,    6    Atl. 
229,   18   W.   N.    C.    157;     Com.    ex    rel. 
Bressler  v.   Clinton   Co.   Comrs.,  34  Pa. 
Co.    Ct.    321;    Hughes  v.   Palnigren,   31 
Pa.    Co.    Ct.   355;    Com.    ex   rel.    Curran 
r.    Philadelphia,    30    Pa.    Co.    Ct.    180; 
Boggs  V.   Councils  of  Monongahela,  22 
Pa.    Co.   Ct.   640.      P.    I.— Province     of 
Tarlac  r.  Gale,  26  Phil.   Isl.  338;   Gon- 
zalez V.  Bd.  of  Pharmacy,  20  Phil.  Isl. 
367.      P.   R. — Lutz   V.    Post,     14     Porto 
Rico  830;  Zavala  r.  Executive  Council, 
9   Porto   Rico   191;   De   Diego  v.   House 
of  Delegates,  5  Porto  Rico  110.     R.  I. 
Putnam  Foundry  &  Mach.  Co.  iK  Town 
Council  of  Barrington,  28  R.  I.  422,  67 
Atl.  733.     S.  C— State  v.  Burnside,  33 
S.  C.  276,  11  S.  E.  787;  State  r.  Knight, 
31  S.   C.   81,  9  S.   E.  692;   State  r.  Ha- 
good,  30  S.  C.  519,  9  S.  E.  686,  3  L.  R. 
A.  841;  State  v.  Appleby,  25  S.  C.  100; 
<Ex  parte  Mackey,  15  S.  C.  322.     Tex. 
Trinity  Life  &  A.  Society  V.  Love,  102 
Tex.  277,  115  S.  W.  26,  116  S.  W.  1139; 
Metropolitan  Life  Ins.  Co.  v.  Love,  101 
Tex.  444,  108  S.  W.  821,1157;  Glasscock 
V.  Comr.  of  General  Land  Office,  3  Tex. 
51;  Bovnton  r.  Brown  (Tex.  Civ.  App.), 
164  S.'W.   893;    Wortham    r.    Sullivan 
(Tex.  Civ.  App.),  147  S.  W.  702;  Walk- 
er t'.  Barnard  &  Co.,  8  Tex.  Civ.  App. 
14,  27  S.  W.  726.     Va. — Lewis  v.  Chris- 
tian,  101   Va.   135,  43   S.   E.  331;   Wise 
V.  Bigger.,  79  Va.  269;  Page  v.  Clopton, 
30    Gratt.    (71    Va.)    415.     Wis.— State 
ex  rel.  Fire  &  Rust  Proof  Const.  Co.  v. 
Icke,  136  Wis.  583,  118  N.  W.  196,  20 
L.    R.    A.    (N.    S.)    800;    State    ex    rel. 
Milwaukee  Elec.  Rv.  &  L.  Co.  v.  Rock 
County  Circ.   Court,   133   Wis.   442,   113 
N.    W.    722;    State    v.    Dick,    103    Wis. 
407,  79  N.  W.  421;  State  v.  Anderson, 
100  Wis.  523,  76  N.  W.  482,  42  L.  E. 


A.  239;  Neu  v.  Voege,  96  Wis.  489,  71 
N.  W.  880.  Eng. — Reg.  v.  Bishop  of 
Chichester,  2  El.  &  El.  209,  29  L.  J.  Q. 
B.-23,  6  Jur.  N.  S.  120,  7  W.  R.  629, 
105  E.  C.  L.  208,  121  Eng.  Reprint  80; 
Reg.  V.  Kensington,  12  Q.  B.  654,  17 
L.  J.  Q.  B.  332,  12  Jur.  747,  116  Eng. 
Reprint  1015;  Rex  v.  Hughes,  3  Ad.  & 
El.  425,  429,  30  E.  C.  L.  206,  111  Eng. 
Reprint  475;  Rex  r.  Mayor  of  London, 
3  B.  &  Ad.  255,  23  E.  C.  L.  119,  110 
Eng.  Reprint  96;  In  re  Heward,  2  D. 
&  L.  753.  Can. — Ex  parte  Inverarity, 
10  Brit.  Col.  268;  In  re  Kinnear,  30 
U.  C.  Q.  B.  398;  Ex  parte  Grant,  35 
N.  Bruns.  45. 

[a]  Such  Duties  Are  Ministerial  In 
Their  Nature. — Board  of  Education  of 
Cherokee  County  v.  Comrs.  of  Cherokee 
County,  150  N.'  C.  116,  62  S.  E.  724. 
As  to  ministerial  acts  see  infra,  III, 
3,  b. 

Where  there  is  a  discretion  to  act 
or  not  the  writ  will  not  issue.  See 
infra.  III,  3,  c. 

[b]  Statutory  provisions  which  ar» 
only  directory  will  not,  therefore  sup- 
port mandamus  proceedings.  State 
ex  rel.  Foley  v.  Lucas  Co.,  etc.  Board, 
93  Ohio  St. '373,  113  N.  E.  265;  Horton 
V.  Pace,  9  Tex.  81. 

56.  U.  S. — Kimberlin  v.  Commission 
to  Five  Civilized  Tribes,  104  Fed.  653, 
44  C.  C.  A.  109.  Ala.— Tennessee  &  C. 
E.  Co.  V.  Moore,  36  Ala.  371.  Axk. 
Hempstead  r.  Underhill's  Heirs,  20 
Ark.  337.  Cal.— Stuart  v.  Haight,  39 
Cal.  87.  Conn. — State  v.  Upson,  79 
Conn.  154,  64  Atl.  2;  American  Casual- 
ty Ins.  Co.  V.  Fvler,  60  Conn.  448,  22 
Atl.  494,  25  Am.  St.  Rep.  337;  Pond 
V.  Parrott,  42  Conn.  13.  Fla.— State 
ex  rel.  Knott  v.  Haskell,  72  So.  651; 
State  V.  Richards,  50  Fla.  284,  39  So. 
152;  State  r.  Crawford,  28  Fla.  441,  10 
So.  118,  14  L.  R.  A.  253.  Ga.— Bonner 
V.  State,  7  Ga.  473.  ni.— Van  Dorn  v. 
Anderson,  219  HI.  32,  76  N.  E.  53; 
People  V.  Van  Cleave,  183  111.  330,  55 
N.  E.  698,  47  L.  R.  A.  795;  People 
ex  rel.  Sheppard  v.  Illinois  State  Bd. 
of  Dental  Examiners,  110  111.  180; 
People  ex  rel.  Robinson  v.  Knight,  189 
111.  App.  449.  Ind.— State  v.  Engle,  127 
Ind.  457,  26  N.  E.  1077,  22  Am.  St. 
Rep.  655.  Kan.— State  v.  Robinson,  1 
Kan.  188.  Ky. — Crawford  v.  Lewis,  170 
Ky.  589,  186  S.  W.  492;    Com.  ex  rel. 
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Hawkins  r.  MeCronc,  153  Ky.  206,  155 
S.  W.  369;  Board  of  Trustees  Firemen's 
Pension  Fund  v.  MeCrory,  132  Ky.  89, 
116  S.  W.  326,  21  L.  R.  A.  (N.  S.) 
583;  Goheen  v.  Myers,  18  B.  Mon.  423. 
La. — State  ex  rcl.  Herndon  f.  City 
Comrs.,  133  La.  68,  62  So.  409;  State 
V.  Shakesi)eare,  41  La.  Ann.  156,  6  So. 
592;  Savage  r.  Holmes,  15  La.  Ann. 
334.'  Md. — Magruder  r.  Swann,  25  Md. 
173.  Mass. — Attorney  General  i'.  Bos- 
ton, 123  Mass.  460;  Harrington  v. 
Berkshire,  22  Pick.  263;  Gibbs  v.  Hamp- 
den, 19  Pick.  298.  Mo.— State  ex  rel. 
Clark  V.  Smith,  15  S.  W.  614;  State 
ex  rel  First  Nat.  Bank  v.  Bourne,  151 
Mo.  App.  104,  131  S.  W.  896.  Mont. 
State  ex  rcl.  Stuewe  v.  Hindson,  44 
Mont.  429,  120  Pac.  485;  State  v.  Toole, 
26  Mont.  22,  66  Pac.  496,  91  Am.  St. 
Rep.  386,  55  L.  R.  A.  644;  Chumasero 
r.  Potts,  2  Mont.  242.  Neb.— State  v. 
Thayer,  31  Neb.  82,  47  N.  W.  704. 
Nev. — State  r.  Blasdel,  4  Nev.  241. 
N.  J.— West  Jersey  &  S.  R.  Co.  v. 
Board  of  Public  Utility  Comrs.,  85  N. 
J.  L.  468,  89  Atl.  1017;  Lay  v.  Com- 
mon Council  of  Hoboken,  75  N.  J.  L. 
315,  67  Atl.  1024;  Gleistman  v.  Town 
of  West  New  York,  74  N.  J.  L.  74, 
64  Atl.  1084;  State  ex  rel.  Mooney  v. 
Edwards,  51  N.  J.  L.  479,  17  Atl.  973. 
N.  M. — Territory  v.  Board  of  County 
Comrs.,  5  N.  M.  1,  16  Pac.  855.  N.  Y. 
In  re  Troy  Press  Co.,  179  N.  Y.  529, 
71  N.  E.  1141  {afirming  94  App.  Diy. 
514,  88  N.  Y.  Supp.  115);  People  ex  rel. 
Bd.  of  Comrs.  v.  Bd.  of  Suprs.  of 
Oneida  Co.,  170  N.  Y.  105,  62  N.  E. 
1092  (aMrming  68  App.  Div.  650,  74 
N.  Y.  Supp.  1142);  People  ex  rel.  Har- 
ris V.  Comrs.  of  Land  Office,  149  N.  Y. 
26,  43  N.  E.  418;  People  ex  rel.  McCabe 
V.  Matthies,  92  App.  Diy.  16,  K7  N.  Y. 
Supp.  196;  People  ex  rel.  Griffon  t". 
Steele,  2  Barb.  397,  1  Edm.  Sel.  Cas. 
505.  N.  0. — Fisher  r.  Comrs.  of  Cher- 
okee, 166  N.  C.  23S,  81  S.  K.  1061; 
Edgerton  v.  Kirby,  156  N.  C.  347,  72 
S.  E.  365;  Board  of  Education  of  Cher- 
okee County  V.  Comrs.  of  Cherokee 
County,  150"  N.  C.  116,  62  S.  E.  724. 
Okla.— Threadgill  r.  Cross,  26  Okla.  403, 
109  Pac.  558;  Norris  v.  Cross,  25  Okla. 
287,  105  Par.  1000;  Smock  r.  Farmers' 
Union  State  Bank,  22  Okla.  825,  98 
Pac.  945.  Pa. — Reese  r.  Board  of  Mine 
Examiners,  248  Pa.  617.  94  Atl.  246; 
Dechert  r.  Com.,  113  Pa.  229,  6  Atl. 
229,  18  W.  N.  C.  157;  Com.  ex  rcl.  Bress- 
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ler  V.  Clinton  Co.  Comrs.,  34  Pa.  Co. 
Ct.  321;  Boggs  V.  Councils  of  Monon- 
gahela,  22  Pa.  Co.  Ct.  640;  Hughes  v. 
Palmgren,  31  Pa.  Co.  Ct.  355;  Hattou 
i:  Brooks,  21  Pa.  Dist.  817.  P.  I. 
Lamb  v.  Phipps,  2  Phil.  Isl.  456.  P.  R. 
Lutz  V.  Post,  14  Porto  Rico  830;  San- 
tiago V.  Feuille,  10  Porto  Rico  408; 
Zayala  v.  Executiye  Council,  9  Porto 
Rico  191.  R.  I. — Cornell  Co.  r.  Barber, 
31  R.  I.  358,  76  Atl.  801;  Times  I'ub. 
Co.  V.  White,  23  R.  I.  334,  50  Atl.  383. 
S.  C. — State  ex  rel.  Abbeyille  County  f. 
McMillan,  52  S.  C.  60,  29  S.  E.  540; 
State  V.  Black,  34  S.  C.  194,  13  S.  E. 
361;  State  v.  Verner,  30  S.  C.  277,  9 
S.  E.  113;  State  v.  Hagood,  30  S.  C.  519, 
9  S.  E.  686,  3  L.  R.  A.  841.  Tex. 
Caven  v.  Coleman,  100  Tex.  467,  101 
S.  W.  199;  Comr.  of  General  Land 
Office  r.  Smith,  5  Tex.  471;  Glasscock 
I.  -Comr.  of  General  Land  Office,  3 
Tex.  51.  Utah.— Taylor  i\  Salt  Lake 
County  Court,  2  "  Utah  405.  Vt. 
State  V.  Meagher,  57  Vt.  398.  Va. 
Sinclair  v.  Young,  100  Va.  284,  40  S. 
E.  907;  Broaddus  r.  Supervisors,  99  Va. 
370,  38  S.  E.  177;  Wise  r.  Bigger,  79 
Va.  269.  Wash.— State  r.  Brewer,  39 
Wash.  (55,  80  Pac.  1001,  109  Am.  St. 
Rep.  858;  Morris  v.  Williams,  23  Wash. 
459,  63  Pac.  236.  W.  Va.— State  ex  rel. 
Dillon  V.  Bare,  60  W.  Va.  483,  56  S.  E. 
390;  Mann  v.  Mercer  County  Ct.,  58 
W.  Va.  651,  52  S.  E.  776;  Marcum  v. 
Ballot  Comrs.,  42  W.  Va.  263,  26  S.  E. 
281,  36  L.  R.  A.  296;  State  i:  County 
Court,  33  W.  Va.  589,  11  S.  E.  72. 
Wis.— State  r.  Giljohann,  111  Wis.  377, 
87  N.  W.  245. 

[a]  This  does  not  mean  that^man- 
damus  will  not  reach  a  judicial  offi- 
cer. The  writ  is  an  ajipropriate  remedy 
"to  compel  public  officers,  judicial  as 
well  as  ministerial,  to  act."  People 
ex  rel.  Myers  v.  Barnes,  114  N.  Y. 
;!17,  20  N.'  E.  609,  21  N.  E.  739.  See 
infra,  this  section,  and  TV. 

[b]  Payment  of  salary  can  be  com- 
pelled by  inandaiiiiis  when  the  same 
"is  fixed  by  law,  and  the  issue  of  a 
warrant  therefor  and  the  payment 
thereof  are  mere  ministerial  duties,  but 
it  does  not  lie  if  the  salary  or  compen- 
sation has  not  been  provided  for  and 
fixed  by  law,  or  is  in  anywise  discre- 
tionary." Richmond  r.  Hpps,  08  Va. 
233,  3.5  S.  E.  723.  As  to  the  control  of 
discretionary  duties  by  mandamus,  see 
infra,  UI,  3)  C 
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operation  to  ministerial  duties.'*''  Where  there  is  no  discretion  but  to 
perform  the  duty  in  a  particular  way,  mandamus  may  compel  not 
only  the  performance  of  the  duty  but  its  performance  in  a  specified 
manner/'^  A  discussion  of  what  is  a  ministerial  act  will  be  found  in 
the  notes.  A  ministerial  act  is  one  which  a  person  performs  in  a  given 
state  of  facts,  in  a  prescribed  manner,  in  obedience  to  the  mandate  of 
legal  authority,  without  regard  to  his  own  judgment  upon  the  pro- 
priety of  the  act  being  done.'*^ 

c.     Duties  Involvhi.g  Exercise  of  Discretion.  —  Mandamus  may  be 
used  to  compel,*^'^  the  exercise  of  judgment  or  discretion  in  a  proper 


57.  Tapping's  Mandamus,  12;  76 
Law  Library  64.  See  Stanton  v.  Wolmes- 
dorff,  .55  W.  Va.  601,  47  S.  E.  245,  and 
infra,  IV. 

58.  Bd.  of  Suprs.  of  Mason  County 
V.  Minturn,  4  W.  Va.  300. 

[a]  An  important  distinction  be- 
tween the  operation  of  the  writ  upon 
a  ministerial  duty  and  one  calling  for 
the  exercise  of  discretion.  "If  the 
duty  is  purely  ministerial,  the  courts 
will  require  specific  action.  If  the  duty 
is  purely  discretionary,  the  courts  by 
mandamus  will  require  action  only." 
Lamb  v.  Phipp.s,  22  Phil.  Isl.  456. 

See  infra,  VI,  J,  .3,  and  VI,  K,  4,  d. 

59.  Marcum  v.  Ballot  Comrs.,  42  W. 
Va.  263,  26  S.  E.  281,  36  L.  R.  A.  296. 
To  same  effect:  U.  S. — State  v.  John- 
son, 4  Wall.  475,  498,  18  L.  ed.  437. 
Ind. — Flournoy  v.  City  of  Jeffersonville, 
17  Ind.  169,  79  Am!  Dec.  468.  P.  L 
Lamb  v.  Phipps,  22  Phil.  Isl.  456.  P.  E. 
Lutz  V.  Post,  14  Porto  Rico  830.  S.  C. 
State  ex  rel.  Abbeville  County  v.  Mc- 
Millan, 52  S.  C.  60,  29  S.  E.  .540.  S.  D. 
Ernster  v.  Christianson,  24  S.  D. 
103,  123  N.  W.  711.  W.  Va.— Marcum 
r.  Ballot  Comrs.,  42  W.  Va.  263,  26  S. 
E.   281,   36   L.   R.   A.   296. 

[a]  The  fact  that  certain  incidents 
and  details  are  discretionary  is  no  ob- 
jection to  starting  performance  of  the 
duty'  itself.  Houston  r.  Botz,  169  Ky. 
640,  185  S.  W.  76. 

[b]  Ministerial  acts  may  be  per- 
formed by  a  court.  "It  is  the  char- 
acter of  the  act,  not  the  tribunal  doing 
it,  which  gives  cast  to  that  act." 
Summers  County  v.  Monroe  County,  43 
W.  Va.  207,  27  "s.  E.  307. 

[c]  A  judicial  duty  is  one,  the  per- 
formance of  which  implies  the  exercise 
of  discrimination  and  judgment,  a  dis- 
cretionary act  depending  on  a  judicial 
determination,  according  to  legal  stand- 
ards, of  the  propriety  or  impropriety 
of    doing    the    thing    required.      State 


ex  rel.  Lashly  v.  Wurdeman  (Mo.),  187 
S.  W.  257;  Lamb  i-.  Phipps,  22  Phil. 
Isl.   456. 

[d]  "The  distinction  (1)  between 
merely  ministerial  and  judicial  and 
other  official  acts  seems  to  be  that, 
where  the  law  prescribes  and  defines 
the  duty  to  be  performed  with  such 
precision  and  certainty  as  to  leave  noth- 
ing to  the  exercise  of  discretion  or  judg- 
ment, the  act  is  ministerial. ' '  Houston 
V.  Boltz  (Ky.),  185  S.  W.  76;  Matlock, 
Miller  &  Dycus  v.  Smith,  96  Tex.  211, 
71  S.  W.  956;  De  Poyster  v.  Baker, 
89  Tex.  155,  34  S.  W.  106;  Comr.  of 
General  Land  Office  v.  Smith,  5  Tex. 
471,  479;  Bledsoe  v.  International  R.  R. 
Co.,  40  Tex.  537.  (2)  A  duty  is  none 
the  less  ministerial  because  the  person 
who  is  required  to  perform  it  may  have 
to  satisfy  himself  as  to  the  existence 
of  a  state  of  facts  under  which  he  is 
given  his  right  or  warrant  to  perform 
the  required  duty.  Ind. — State  ex  rel. 
Neal  V.  Beal,  lis  N.  E.  225;  Public 
Service  Com.  v.  State  ex  rel.  Mer- 
chants', etc.  Co.,  184  Ind.  273,  111 
N.  E.  10.  Ky.— Houston  v.  Boltz,  169 
Ky.  640,  185  S.  W.  76.  S.  D.— Stephens 
r.  Jones,  24  S.  D.  97,  123  N.  W.  705. 
Tenn. — Morley  v.  Power,  5  Lea  691. 
Utah. — Utah  Assn.  of  Credit  Men  v. 
Bowman,  38  Utah  326,  113  Pac.  63,  Ann. 
Cas.  1913B,  334. 

60.  U.  S.— Life  &  Fire  Ins.  Co.  v. 
Adams,  9  Pet.  573,  602,  9  L.  ed.  234; 
Kimberlin  v.  Commission  to  Five  Civil- 
ized Tribes,  104  Fed.  653,  44  C.  C.  A. 
109.  Ala.— E.r  parte  Redd,  73  Ala.  548; 
State  V.  Williams,  69  Ala.  311.  Ark. 
Rolfe  r.  Spybuck  Drainage  Dist.,  101 
Ark.  29,  140  S.  W.  988;  McBride  V. 
Hon,  82  Ark.  483,  102  S.  W.  389;  Me- 
('reary  v.  Rogers,  35  Ark.  298.  Colo. 
Wicks  r.  Denver,  61  Colo.  266,  156  Pac. 
1100;  People  v.  Board  of  Comrs.  of 
Grand  County,  53  Colo.  494,  127  Pac. 
960;  Greenwood  Cemetery  Land  Co.  v. 

Vol.  XIX 


142 


MANDAMUS 


Routt,   17   Colo.    156,  28  Pac.   1125,  31 
Am.    St.    Rep.    284,    15    L.    R.    A.    369. 
111.— People   r.   Potts,  264   111.   522,  106 
N.    E.    524;    People    v.    Webb,    256    111. 
364,    100   N.    E.    224.     la.— Sweitzer    r. 
Fisher,   172   Iowa   266,   154   N.   W.   465, 
L    R.  A.  1916B,  611;  State  ex  rcl.  Rob- 
bins  i:  Parker,  147  Iowa  69,  125  N.  W. 
856;  Perrv  r.  Board  of  Supervisors,  133 
Iowa  281,"  110  N.  W.  591;  Meyer  r.  Du- 
buque  County,  43   Iowa  592;   Bryan   r. 
Cattell,   15    Iowa   538.      Ky.— Crawford 
r.  Lewis,  170   Ky.  589,  186  S.  W.  492; 
Bd.   Trustees  Firemen's   Pension   Fund 
r.  McCrorv,  132  Kv.  89,  116  S.  W.  326, 
21   L.  R.  "a.    (N.  S.)    583.     Me.- -Law- 
rence  V.  Richards,  111  Me.  95,  88  Atl. 
92,   47    L.    R.    A.    (N.   S.)    654;   Bangor 
f.   Penobseot,  87   Me.   294,  32  Atl.  903. 
Md. — Robey  v.  Prince  George's  County, 
92  Md.  150,  48  Atl.  48;  Manger  r.  Bd. 
of  Examiners,  90  Md.  659,  45  Atl.  891. 
Mass. — McLean  v.  City  of  Holyoke,  216 
Mass.   62,   102   N.   E.   929;   Rice   v.   The 
Governor,  207  Mass.  577,  93  N.  E.  821, 
32    L.    R.    A.    (N.    S.)     355;    Attorney 
General  v.  Boston,  123  Mass.  460;  Gibbs 
V.  County  Connn.,  19  Pick.  298   (where 
the  court  says:  "If  the  commissioners 
had  refused  to  hear  and  determine  upon 
the   complaint,   this   court    would   have 
issued   a  mandamus  requiring   them  to 
do   it.      But    the   question   whether   the 
petitioner's  taxes  should  be  abated  or 
not,  was  a  judicial   question.     And   al- 
though it  is  within  the  province  of  this 
court   to   require   the   commissioners  to 
decide    the    question,   yet    we    have    no 
power  to  decide  it  for  them   or  to  de- 
termine     what      decision      they      shall 
make");    Chase    v.    Blackstone    (anal 
Co.,    10    Pick.    244.       Minn.— Olson     r. 
Honett,  133  Minn.  160,  157  N.  W.  1092, 
1103;    State   ex  rel.  Landon  v.  Anding, 
132  Minn.   36,   155   N.   W.   1048.     Miss. 
Robinson   r.  Board   of  Supervisors,  105 
Miss.  90,  62  So.  ."?.    Mo. — State  v.  Jones, 
155  Mo.  570,  56  S.  W.  307;  State  ex  rel. 
Hathaway   r.   Bd.    of   Health,    103    Mo. 
22,  15  S."  W.  322;   State   r.  Francis,  95 
Mo.  44,  8  S.  W.  1.    Mont.— State  ex  rel. 
Scollard   v.   Board     of     Examiners     for 
Nurses,   52    Mont.    91,     156     Pac.     124; 
State    ex   rel.    Gibson    v.     Stewart,     50 
Mont.  404,  147  Pac.  276.     Nev.— Hoole 
V.  Kinkead,  16  Nev.  217;  Humboldt  Co. 
V.  Churchill,  6  Nev.  ?,0-  State  r.  Cnrlor, 
4  Nev.  445.     N.  J.— West  Jersey  &  S. 
R.    Co.    r.    Board     of     Public     Utilitv 
Comrs.,   87    N.    J.    L.    170,   94    Atl.    57; 
Swing    r.    Tnhab.    of    Allowav's    Creek, 
10  N.  J.  L.  58.     N.  Y.— Hamburger  v. 
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Board    of    Estimate    &    Apportionment, 
184   N.  Y.   577,   77   N.   E.   1188;    People 
ex  rel.  Harris  v.  Comrs.  of  Land  Oftice, 
149    N.    Y.    26,    43    N.    E.    418    {quoted 
with  approval  in  People  ex  rcl.  McCabe 
r.  Matthies,  92  App.  Div.   16,  S7  N.  Y. 
Supp.   196);   People  ex  rel.  Thurston  v. 
Town   Auditors,   82   N.   Y.    80;     People 
ex  rel.  Francis  v.  Common   Council,   78 
N.  Y.  33,  37,  34  Am.  Rep.  500;   Ham- 
burger V.  Board  of  Estimate  &  Appor- 
tionment, 109  App.  Div.  427,  96  N.  Y. 
Supp.    130;    People   ex  rel.    Osborne    v. 
Gilon,  56  Hun  641,  9  N.  Y.  Supp.  212, 
30    N.    Y.    St.    515;    People    ex   rcl.    Os- 
born   V.    Gillon,    18    Civ.    Proc.    112,    24 
Abb.    N.    C.    125,   9    N.    Y.    Supp.    563; 
Judges  of  Oneida  Com.  Pleas  r.  People 
ex  rcl.  Savage,  18  Wend.  79;   People  ex 
rcl.    Griffen    v.    Steele,    2    Barb.    397,    1 
Edm.  Sel.  Cas.  505;  People  ex  rel.  Equit- 
able L.  Assur.   Soc.   v.  Chapin,  39  Hun 
230.     N.  C— Edgerton  r.  Kirby,  156  N. 
C.  347,  72  S.  E.  365;  Board  of  Educa- 
tion of  Cherokee   Countv  v.   Comrs.  of 
Cherokee  County,  150  N.   C.   116,  62  S. 
K.    724.      Ohio. — State    ex   rel.    City    of 
Davton  v.  Patterson,  93  Ohio  St.  25,  112 
N.E.   142;   Bd.   of   Education   of  Syca- 
more r.  State  ex  rcl.  Wickham,  80  Ohio 
St.   13.3,  88  N.  E.  412;   State  V.  Crites, 
48  Ohio  St.  460,  28  N.  E.  178;  McGan- 
non  V.  State  ex  rel.  Dennis,  23  Ohio  Cir. 
Ct.    (N.    S.)    301;    State    ex   rel.    Clark 
r.  Police  Bd.  of  Columbus,  10  Ohio  Dec. 
(Reprint)  256,  19  W.  L.  Bui.  341;  State 
ex  rcl.  Pope  r.  Knights  of  Golden  Rule, 
9    Ohio    Dec.     (Reprint)     1,    10    W.    L. 
Bui.    2.     Okla.— Molacek    r.   White,   31 
Okla.  693,  122  Pac.  523;  Norris  r.  Cross, 
25  Okla.  287,  105  Pac.  1000.     Ore.— 7« 
re  Clark,  79  Ore.  325,  154  Pac.  748,  155 
F'ac.  187.    Pa. — Reese  r.  Board  of  Mine 
Examiners,   248    Pa.    617,   94    Atl.    246; 
Com.    V.    James,    214    Pa.    319,   63    Atl. 
743;  Douglas  r.  McLean,  25  Pa.  Super. 
9;   Com.   ex  rcl.  Bressler  r.  Clinton   Co. 
Comrs.,   34   Pa.    Co.    Ct.    321;    Boggs   v. 
Councils    of    Monongahela,    22    Pa.    Co. 
Ct.  640;   Com.   r.   Dovlestown   Supervis- 
ors, 16  Pa.   Co.   Ct.   161.     P.  I.— Lamb 
r.    Phipps,    22    Phil.    T.sl.    456.      P.    B. 
Rivas    r.    Executive    Council,    16    Porto 
Rico   637.     S.   C. — Atlantic   Coast   Line 
S.    R.   r.   Railroad    Com.,   89   S.   C.    172, 
72  S.  E.   18;   Ex  parte  Scarborough,  34 
S.  C.  13,  12  S.  E.  666;  State  r.  Verner, 
30  S.  C.  277,  9  S.   E.   113.     S.  D.— Me- 
Cov  r.  Handlin,  35  S.  D.  487,  153  N.  W. 
361,   L.    R.    A.    1915E,    858;    Sawyer   v. 
Mayhew,    10   S.    D.    18,   71    N.   w".    141. 
Tenn.— State   ex   rel.    Bond   v.    Taylor, 
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case,  but  not  for  the  purpose  of  controlling  such  diseretion.^^ 


119  Tenn.  229,  104  S.  W.  242;  State 
V.  Marks,  6  Lea  12;  State  r.  Miller,  1 
Lea  596;  White's  Creek  Turnpike  Co. 
f.  Marshall,  2  Baxt.  104.  Tex.— Knech- 
ler  V.  Wright,  40  Tex.  600;  Auditorial 
Board  v.  Aries,  15  Tex.  72;  Arberry  v. 
Beavers,  6  Tex.  457,  55  Am.  Dec.  791; 
Coonev  v.  Tsaacks  (Tex.  Civ.  App.), 
173  S.W.  901;  Shook  r.  Journeay  (Tex. 
Civ.  App.),  149  S.  W.  406;  Testard  r. 
Brooks  (Tex.  Civ.  App.),  70  S.  W.  240. 
Utah.— Miles  r.  Wells,  22  Utah  55,  61 
Pac.  534;  State  r.  Hart,  19  Utah  438, 
57  Pac.  415.  Va. — Eubank  v.  Boughton, 
98  Va.  499,  36  S.  E.  529;  Wilder  t\ 
Kelley,  88  Va.  274,  13  S.  E.  483.  Wash. 
7?i  re  Clerf,  55  Wash.  465,  104  Pac.  622. 
W.  Va.— Dillon  r.  Bare,  60  W.  Va.  483, 
56  S.  E.  390;  Marcum  v.  Ballot  Comrs., 
42  W.  Va.  263,  25  S.  E.  281,  36  L.  R. 
A.  296;  Miller  v.  County  Court,  34  W. 
Va.  285,  12  S.  E.  702;  State  v.  County 
Court,  33  W.  Va.  589,  11  S.  E.  72;  Sat- 
terlee  v.  Strider,  31  W.  Va.  781,  8  S.  E. 
552;  State  r.  Buchanan,.  24  W.  Va.  362; 
Board  of  Suprs.  of  Mason  County  v. 
Minturn,  4  W.  Va.  300.  Wyo.— vState 
r.  Board  of  Live  Stock  Comrs.,  4  Wyo. 
126,  32  Pac.  114.  Eng.— Rex  v.  Askew, 
4  Burr.  2186,  16  Eng.  Rul.  Cas.  760,  98 
Eng.  Reprint  139.  Can.— /«  re  Rex  v. 
Meehan,  3  Ont.  L.  R.  567,  1  Ont.  Wkly. 
R.  248;  In  re  Burns  r.  Butterfield,  12 
V.  C.  Q.  B.  140;  Reg.  v.  Prudhomme,  4 
Manitoba  259;  Ex  parte  Morine,  7  New- 
foundl.    721. 

[a]  Illustrations. — (1)  Where  as- 
sessing officers  fail  and  neglect  in  the 
performance  of  their  duty  they  may  be 
compelled  to  act,  but  where  it  is  neces- 
sary to  exercise  judgment  and  discre- 
tion as  to  valuations  and  the  like,  the 
court  will  not  decide  such  questions 
for  the  officers  and  direct  by  mandamus 
what  the  judgment  is  or  should  be. 
People  1-.  Webb,  256  111.  364,  100  N.  E. 
224.  (2)  A  quasi-judicial  board,  whose 
duty  is  partly  judicial,  partly  minis- 
terial, may  be  compelled  to  act  but 
their  judicial  discretion  may  not  be 
controlled.  People  ex  rel.  McCabje  v. 
Matthies,  92  App.  Div.  16,  87  N.  Y. 
Supp.   196. 

[b]  A  Test, — "Tt  is  not  by  the  oflBcc 
of  the  person  to  whom  the  writ  is  di- 
rected, but  the  nature  of  the  thing  to 
be  done,  that  the  propriety  or  impro- 
priety of  issuing  a  mandamus  is  to  be 
determined."     Chief  Justice  Marchall 


in  Marbury  v.  Madison,  1  Craneh  137, 
170,  2  L.  ed.  60,  quoted  with  approval 
in  Chumasero  v.  Potts,  2  Mont.  242. 

[c]  A  distinction  exists  between  an 
act,  the  doing  of  which  is  discretional, 
and  one,  the  doing  of  which  is  impera- 
tive although  the  performance  thereof 
involves  the  exercise  of  a  discretion. 
Thus,  "It  is  a  well  settled  principle  of 
law  that  where  an  officer  .  .  .  has 
a  discretion  to  do  or  not  to  do  a  thing, 
that  mandamus  may  not  be  resorted  to 
to  compel  him  to  exercise  that  discre- 
tion; but,  where  exercising  a  trust  or 
station,  he  has  a  discretion  as  to  the 
mode  or  manner  of  performing  some 
duty  and  refuses  to  exercise  the  dis- 
cretion at  all,  he  may  be  compelled 
by  mandamus  to  do  so. ' '  State  ex  rel. 
Pope  r.  Knights  of  Golden  Rule,  9 
Ohio  Dec.  (Reprint)  1,  10  W.  L.  Bui.  2. 

61.  U,  S. — Life  &  Fire  Ins.  Co.  v. 
Adams,  9  Pet.  573,  602,  9  L.  ed.  234; 
Kimberlin  v.  Commission  to  Five  Civil- 
ized Tribes,  104  Fed.  653,  44  C.  C.  A. 
109.  Ala. — Ramagnano  r.  Crook,  85 
Ala.  226,  3  So.  845.  Ark.— Rolfe  v. 
Spvbuck  Drainage  Dist.,  101  Ark.  29, 
140  S.  W.  988;  Ex  parte  Whittington,  34 
Ark.  394.  Cal.— Bender  v.  Hutton,  160 
Cal.  372,  117  Pac.  322;  In  re  Ford,  160 
Cal.  334,  116  Pac.  757,  Ann.  Cas.  1912D, 
1267,  35  L.  R.  A.  (N.  S.)  882;  County 
of  Riverside  v.  San  Bernardino  County, 
134  Cal.  517,  66  Pac.  788;  Boyne  v. 
Ryan,  100  Cal.  265,  34  Pac.  707;  Jacobs 
V.  Board  of  Suprs.  of  San  Francisco, 
100  Cal.  121,  34  Pac.  630.  Colo.— Wicka 
r.  Denver,  61  Colo.  266,  156  Pac.  1100; 
People  V.  Board  of  Comrs.  of  Grand 
County,    53    Colo.    494,    127    Pac.    960. 

D.  C. — United  States  ex  rel.  Todd  v. 
Gongwer,  37  App.  Cas.  555,  "Where 
the  duty  prescribed  is  plain  and  spe- 
cific, admitting  of  no  discretion,  calling 
for  the  exercise  of  no  judgment" 
mandamus  will  lie.  Ga. — City  of  At- 
lanta V.  Wright,  119'  Va.  207,  45  S.  E. 
994:  Eve  v.  Simon,  78  Ga.  120;  People 
r.  Potts,  264  111.  522,  106  N.  E.  524; 
People  V.   Webb,   256   111.   364,   100   N. 

E.  224;  Zanone  v.  Mound  City,  103  111. 
552.  Ind. — State  ex  rel.  Evansville  Ind. 
Tel.  V.  Stickelman.  182  Ind.  102,  105 
N.  E.  777.  Ind,  Ter. — Kimberlin  v. 
Commission  to  Five  Civilized  Ttibes, 
3  Ind.  Ter.  16,  53  S.  W.  467.  la. 
Sweitzer  i).  Fisher,  172  Iowa  266,  154 
N.  W.  465,  L.  R.  A.  1916B,  611;  State 
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ex  rcl  Robbins  r.  Parker,  147  Towa  69, 
l'J5  N.  W.  856;  Home  8av.  Bank  r. 
Morris,  141  Iowa  560,  120  N.  W.  100; 
Perry  r.  Board  of  Siiprs.,  i:?;5  Iowa 
281, 'no  N.  W.  591;  Christy  r.  Whit- 
more,  67  Iowa  60,  24  N.  W.  593;  Meyer 
r.  Diibiuiue  County,  43  Iowa  592; 
Brvar.  i;.  Cattell,  15  Towa  538.  Ky. 
Crawford  f.  Lewis,  170  Ky.  5S9,  186  S. 
W.  492;  Houston  V.  Boltz,  169  Ky.  640, 
185  S.  W.  76;  Bd.  of  Prison  Comrs.  v. 
Smith,  155  Ky.  425,  159  S.  W.  960; 
Com.  ex  rel.  Hawkins  v.  McCrone,  153 
Ky.  296,  155  S.  W.  369;  Bd.  of  Trustees 
Firemen's  Pension  Fund  v.  McCrory, 
132  Ky.  89,  116  S.  W.  326,  21  L.  R.  A. 
(N.  S.)  583;  Jones  r.  Drake,  129  Ky. 
583,  112  S.  W.  644.  La.— State  ex  rcl 
Daboval  r.  Police  Jury,  39  La.  Ann. 
759,  2  So.  305  (where  the  court  adds 
that  this  is  true  "though  the  discretion 
has  been  abused,"  and  quotes  with  ap- 
proval the  language  of  High  [High's 
Ex.  Leg.  Rem.,  Sec.  24]  who  terms  this 
principle  "the  most  important  principle 
to  be  obsen'ed  in  the  exercise  of  the  jur 
isdiction  by  mandamus,  and  one  which 
lies  at  the  very  foundation  of  the  entire 
system  of  rules  and  principles  regulating 
the  use  of  this  extraordinary  remedy"); 
State  ex  rel.  Exchange  Bank  v.  Board 
of  Liquidation,  29  La.  Ann.  264.  Me. 
Lawrence  r.  Richards,  111  Me.  95,  88 
Atl.  92,  47  L.  R.  A.  (N.  S.)  654;  Ban- 
gor V.  Penobscot,  87  Me.  294,  32  Atl. 
903.  Md. — Robey  v.  Prince  George's 
County,  92  Md.  150,  48  Atl.  48;  Manger 
f.  Bd.  of  Examiners,  90  Md.  659,  45  Atl. 
S91;  McCrea  v.  Roberts,  89  Md.  238,  43 
Atl.  39,  44  L.  R.  A.  485;  Devin  v.  Belt, 
70  Md.  352,  17  Atl.  375.  Mass.— Mc- 
Lean v.  City  of  Holyoke,  216  Mass. 
62,  102  N.  E.  929;  Rice  v.  The  Gover- 
nor, 207  Mass.  577,  93  N.  E.  821,  32 
L.  R.  A.  (N.  S.)  355;  Attorney  General 
V.  Boston,  123  Mass.  460;  Gibbs  v. 
Hampden,  19  Pick.  298;  Chase  v.  Black- 
stone  Canal  Co.,  10  Pick.  244.  Minn. 
Olson  V.  Honett,  133  Minn.  160,  157  N. 
W.  1092,  1103;  State  ex  rel.  Landon  r. 
Anding,  132  Minn.  36,  155  N.  W.  1048; 
State  ex  rel.  Clark  r.  Jack,  126  Minn. 
367,  148  N.  W.  306;  State  r.  Carver,  60 
Minn.  510,  62  N.  W.  1135.  Miss.— Rob- 
inson V.  Board  of  Supervisors,  105  Miss. 
00,  62  So.  3.  Mo.— State  ex  rel.  Doni- 
phan State  Bank  r.  Harris,  176  S.  W. 
9;  State  ex  rel.  Porter  r.  Hudson,  226 
Mo.  239,  126  8.  W.  733;  State  ex  rel 
Crandall  r.  Mcintosh,  205  Mo.  589.  103 
S.  W.  1078;  State  ex  rel.  Hnwser  v. 
Oliver,  116  Mo.  188,  22  S.  W.  637;  State 
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ex  rel.  Hnthaway  7".  Board  of  Health, 
103  Mo.  22,  15"  S.  W.  322;  State  v. 
Megown,  89  Mo.  156,  1  S.  W.  208; 
State  V.  Laughlin,  75  Mo.  358;  State 
ex  rel.  First  Nat.  Bank  /'.  Bourne,  151 
Mo.  App.  104,  131  S.  W.  806;  State 
■V.  Higgins,  84  Mo.  Ai)p.  531 ;  State  V. 
Hudson,  13  Mo.  App.  61.  Mont. — State 
ex  rel.  Scollard  v.  Board  of  Examiners 
for  Nurses,  52  Mont.  91,  156  Pac.  124; 
State  ex  rel.  Marshall  v.  District  Court, 
50  Mont.  289,  146  Pac.  743,  Ann.  Gas. 
1917B,  1270;  Chumasero  r.  Potts,  2 
Mont.  242.  Neb. — Hamilton  County  v. 
Bailey,  12  Neb.  56,  10  N.  W.  539.  Nev. 
Hoole  V.  Kinkead,  16  Nev.  217.  N.  H. 
Hart  V.  Folsom,  70  N.  H.  213,  47  Atl. 
603.  N.  J.— West  Jersey  &  S.  R.  Co. 
r.  Board  of  Public  Utility  Comrs.,  87 
N.  J.  L.  170,  94  Atl.  57;  Haines  V. 
Standoven  (N.  J.  L.),  91  Atl.  804; 
Seving  v.  Inhab.  of  Alloway  's  Creek, 
10  N.  J.  L.  58.  N.  M.—In  re  Sloan,  5 
N.  M.  590,  25  Pac.  930.  N.  Y.— Ham- 
burger r.  Board  of  Estimate  &  Appor- 
tionment, 184  N.  Y.  577,  77  N.  E.  1188; 
People  ex  rel.  Harris  r.  Comrs.  of  Land 
Office,  149  N.  Y.  26,  43  N.  E.  418;  Peo- 
ple ex  rel.  Mvors  v.  Barnes,  114  N.  Y. 
317,  20  N.  E.609,  21  N.  E.  739;  People 
ex  rel.  Equitable  Life  Assur.  Soc.  V. 
Chapin,  103  N.  P.  635,  8  N.  E  368; 
People  ex  rel.  Francis  v.  Common  Coun- 
cil, 78  N.  Y.  33,  37,  34  Am.  Rep.  500; 
Judges  of  Oneida  Com.  PI.  v.  People, 
18  Wend.  79;  People  ex  rel.  McCabe  v, 
Matthies,  92  App.  Div.  16,  87  N.  T. 
Supp.  196;  Donovan  v.  Cantor,  89  App, 
Div.  50,  85  N.  Y.  Supp.  406  (appeal 
dismis.ied  in  179  N.  Y.  527,  71  N.  E. 
1130);  Armstrong  v.  Murphv,  65  App. 
Div.' 123,  72  N.  Y.  Supp.  473;  //)  re 
City  of  Rensselaer,  31  Misc.  512,  64  N. 
Y.  Supp.  704;  People  ex  rel.  United 
Auctioneers  r.  Scully,  23  Misc.  732,  53 
N.  Y.  Supp.  125;  People  ex  rel.  Osborn 
r.  Gilon,  56  Hun  64,  9  N.  Y.  Supp.  212, 
30  N.  Y.  St.  515;  People  ex  rel.  Osborn 
V.  Gilon,  56  Hun  641,  9  N.  Y.  Sunp.  212, 
C.  125,  9  N.  Y.  Supp.  563;  People  ex 
rel.  Myers  r.  Barnes,  44  Hun  574,  8  N. 
Y.  St."  531.  N.  C— School  Comrs.  of 
Charlotte  r.  Aldermen  of  Charlotte,  158 
N.  C.  191,  73  S.  E.  905;  Edgerton  V. 
Kirby,  156  N.  C.  347,  72  S.  E.  365; 
Board  of  Education  of  Cherokee  County 
r.  Comrs.  of  Cherokee  County,  150  N.  C. 
116,  62  S.  E.  724,  Ward  r.  Comrs.  of 
Beaufort  Co.,  146  N.  C.  534,  60  S.  E. 
418,  125  Am.  St.  Rep.  4«9;  Burton  ■(;. 
Furman,  115  N.  C.  166,  20  S.  E.  443; 
Jones  V.  Moore  County  Comrs.,  106  N. 


MANDAMUS 


145 


C.  436,  11  S.  E.  514;  Broadnax  v.  Groom, 
64    N.    C.    244.      N.    D.— Stockwell    v. 
Crawford,    21    N.    D.    261,    130    N.    W. 
225.       Ohio. — Board    of    Education    ot 
Sycamore  v.  State  ex  rel.  Wickham,  80 
Ohio   St.    133,   88   N.   E.    412;    State   v. 
Coleman,  64  Ohio  St.  377,  60  N.  E.  568, 
55   L.   R.   A.    105;    McGannon   v.   State 
ex  rel.  Dennis,  23  Ohio  Cir.  Ct.  (N.  S.) 
301;   State   ex  rel.   Pope  v.   Knights  of 
Golden  Rule,  9  Ohio  Dec.   (Reprint)   1, 
10  W.  L.  Bui.  2.     Okla.— Peed  v.  Gres- 
ham,   155   Pac.    1179;    Lovett   v.   Lank- 
ford,  47  Okla.  12,  145  Pac.   767;  Dun- 
ham V.  Ardery,  43  Okla.  619,  143  Pac. 
331,   Ann.    Gas.   1916A,   1148,   L.   R.   A. 
1915B,  232;  Molacek  v.  White,  31  Okla. 
693,  122   Pac.  523;   Norris  v.   Cross,  25 
Okla.  287,  105  Pac.  1000.     Ore.— 7?i  re 
Clark,   79   Ore.   325,   154   Pac.   748,   155 
Pac.    187;    State    v.    Malheur    County 
Court,   54   Ore.   255,  101   Pac.   907,   103 
Pac.  446.    Pa. — Reese  v.  Board  of  Mine 
Examiners,   248   Pa.    617,   94   Atl.   246; 
hi   re   Collarn's  Petition,   134   Pa.   551, 
19  Atl.   755;   Dechert  v.   Com.,  113  Pa. 
229,  6  Atl.  229,  18  W.  N.  C.  157;  Doug- 
lass V.  Com.,  108  Pa.  559;  Com.  v.  Shaw, 
96  Pa.  268;   Sehlandecker  v.  Marshall, 
72  Pa.  200;   Miller  v.  Canal  Comrs.,  21 
Pa.    23;    Douglas    v.    McLean,    25    Pa. 
Super.    9;    Com.    ex   rel.    McNamara    v. 
Kinnsey,  32   Pa.   Co.   Ct.  559;    Com. 'v. 
Penns  Twp.,  31  Pa.  Co.  Ct.  552;  Boggs 
V.  Councils  of  Monongahela,  22  Pa.  Co. 
Ct.  640;  Com.  v.  Doylestown  Suprs.,  16 
Pa.    Co.    Ct.    161;    Com.   v.    Cochran,   6 
Binn.  456;   Com.  v.  Judges  of  Court  of 
Com.   Pleas,   1    Serg.   &   R.   187.     P.   I. 
Lamb  v.  Phipps,  22  Phil.  Isl.  456;  De- 
brunner  v.  Jaramillo,  12  Phil.  Isl.  316; 
Manotoc    v.    McMicking,    10    Phil.    Isl. 
119.      P'.    R. — Lutz    V.    Post,    14    Porto 
Rico  830;  Santiago  v.  Feuille,  10  Porto 
Rico  408;  De  Diego  v.  House  of  Dele- 
gates, 5  Porto  Rico  110.     R.  L — Rosen- 
krans  v.  State  Board,  67  Atl.  367;  Ken- 
ney  v.  State  Bd.  of  Dentistry,  26  R.  T. 
538,  59  Atl.  932;  Corbett  v.  Naylor,  25 
R.  I.  520,  57  Atl.  303.     S.  O.— Atlantic 
Coast  Line  R.  R.  v.  Railroad  Com.,  89 
S.    C.   472,   72    S.    E.    18;    State   ex  rel. 
Mauldin  v.  Matthews,  81  S.  C.  414,  62 
S.  E.  695,  128  Am.  St.  Rep.  919,  22  L. 
R.  A.  (N.  S.)  735;  State  ex  rel.  Abbe- 
ville County  V.  McMillan,  52  S.  C.  60, 
29  S.  E.  540;   State  v.  Hiers,  51   S.  C. 
388,  29  S.  E.  89;  State  v.  Verner,  30  S.  C. 
277,    9    S.    E.    113.      S.    D.— McCoy   v. 
Handlin,  35  S.  D.  487,  153  N.  W.  361, 
L.    R.    A.    1915E,    858;    State    ex    rel. 
Eoontz  V.  Brown,  25  S.  D.  74,  125  N. 


W.  294;  Stephens  v.  Jones,  24  S.  D.  97, 
123  N.  W.  705;  Sawyer  v.  Mayhew,  10 
S.  D.  IS,  71  N.  W.  141.  Tenn.— State 
ex  rel.  Bond  v.  Taylor,  119  Tenn.  229, 
104  S.  W.  242;  Insurance  Co.  v.  Craig, 
106  Tenn.  621,  62  S.  W.  155;  State  v. 
Marks,  6  Lea  12;  Morley  v.  Power,  5 
Lea  691.  Tex. — Lauraine  v.  Ashe,  191 
S.  W.  563;  Kuechler  v.  Wright,  40  Tex. 
600;  Arberry  v.  Beavers,  6  Tex.  457,  55 
Am.  Dec.  791;  Comr.  of  General  Land 
Office  V.  Smith,  5  Tex.  471;  Murphy  f. 
Sumners,  54  Tex.  Crim.  369,  112  S.  W. 
1070;  Shook  V.  Journeay  (Tex.  Civ. 
App.),  149  S.  W.  406;  Jefleerson  v.  Scott 
(Tex.  Civ.  App.),  135  S.  W.  705;  Test- 
ard  V.  Brooks  (Tex.  Civ.  App.),  70  S.  W. 
240.  Utah.— Miles  v.  Wells,  22  Utah 
55,  61  Pac.  534.  Vt.— State  v.  Plumley, 
83  Vt.  491,  76  Atl.  146.  Va.— United 
States  Fidelity  &  Guaranty  Co.  v. 
Peebles,  100  Va.  585,  42  S.  E.  310; 
Broaddus  v.  Supervisors,  99  Va.  370, 
38  S.  E.  177;  Eubank  v.  Boughton,  98 
Va.  499,  36  S.  E.  529;  Wilder  v.  Kelley, 
88  Va.  274,  13  S.  E.  483.  Wash.— State 
ex  rel.  Yeargin  v.  Maschke,  90  Wash. 
249,  155  Pac.  1064;  State  ex  rel.  Murphy 
V.  Superior  Court,  73  Wash.  507,  131 
Pac.  1136;  State  ex  rel.  Rosbach  v. 
Pratt,  68  Wash.  157,  122  Pac.  987; 
State  ex  rel.  Cowles  v.  Schively,  63 
Wash.  103,  114  Pac.  901;   In  re  Clerf, 

55  Wash.  465,  104  Pac.  622;  Morris  v. 
Williams,  23  Wash.  459,  63  Pac.  236. 
W.  Va.— Dillon  r.  Bare,  60  W.  Va.  483, 

56  S.  E.  390;  Fleshman  v.  McWhorter, 
54  W.  Va.  161,  46  S.  E.  116;  Marcum 
r.  Ballot  Comrs.,  42  W.  Va.  263,  26  S. 
E.  281,  36  L.  R.  A.  296;  Miller  v.  Coun- 
ty Court,  34  W.  Va.  285,  12  S.  E.  702; 
State  V.  County  Court,  33  W.  Va.  589, 
11  S.  E.  72;  Satterlee  V.  Stridor,  31  W. 
Va.  781,  8  S.  E.  552;  State  v.  Buchanan, 
24  W.  Va.  362;  Board  of  Supervisors 
of  Mason  County  v.  Minturn,  4  W.  Va. 
300.  Wis. — State  ex  rel.  Chandler  v. 
City  of  Superior,  156  Wis.  203,  145  N. 
W,  758;  State  ex  rel.  Davern  v.  Rose, 
140  Wis.  360,  122  N.  W.  751,  28  L.  R. 
A.  (N.  S.)  194;  State  v.  Johnson,  103 
Wis.  591,  623,  79  N.  W.  1081,  51  L. 
R.  A.  33;  State  v.  Ahnapee,  99  Wis. 
322,  74  N.  W.  783;  State  v.  Watertown, 
9  Wis.  254.  Wyo. — State  ex  rel.  Marsh 
f.  Board  of  Land  Comrs.,  7  Wyo.  478, 
53  Pac.  292;  State  v.  Board  of  Live 
Stock  Comrs.,  4  Wyo.  126,  32  Pac.  114; 
State  V.  Burdick,  3  Wyo.  588,  28  Pac. 
146.  Compare  State  ex  rel.  Bennett  V, 
Barber,  4  Wyo.  56,  72,  32  Pac.  14,  "The 
state  board  was  under  the  necessity  of 
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d.  VnlaniuJ  and  TJ)wuihorind  Jc/^-. —  Mandamus  will  not  issue  to 
compel  the  respondent  to  peri'orni  an  act  whii-ii  he  is  prohibited  from 
doini?  by  law,''-  or  whieh  he  is  prohibited  from  doing  by  injunetion,*^ 
unless  the  injunction  order  was  absolutely  void.'-*  Nor  will  mandamus 
issue  to  compel  the  performance  of  an  act  which  the  respondent  has 
no  power  or  authority  to  do.'^^     So,  also,  where  an  inferior  otlicer  is 


dccidiug  this  question.  It  did  decide 
it,  and  it  is  claimed  that  such  decision 
was  the  exercise  of  a  discretion  which 
cannot  be  controlled  by  mandamus. 
Our  statute  provides  that  this  writ 
panuot  control  judicial  discretion,  it 
would  seem  that  the  discretion  exer- 
cised bj  canvassing  boards  in  deter- 
mining questions  of  this  nature  is  not 
a  judicial  discretion,  and  that  if  they 
decide  erroneously,  their  decision  may 
be  corrected  by  mandamus."  Eng. 
-Re-y  V.  Vestry  of  St.  Lukes,  1  B.  &  S. 
00:r,  8  Jur.  N.  S.  308,  31  L.  J.  Q.  B.  50, 
10  WT<lv.  Rep.  293,  101  E.  C.  L.  901, 
5  L.  T."  N.  S.  744,  121  Eng.  Reprint 
94q-  Rex  c.  Justices  of  North  Riding, 
2  B.  &  C.  286,  290,  9  E.  C.  L.  132,  107 
Eng.  Reprint  390;  Rex  v.  Askew,  4 
Burr.  21S6,  16  Eng.  Rul.  Cas.  760,  98 
Eng.  Reprint  139.  Can.—/"  re  Rox  r. 
Meehan,  3  Ont.  L.  R.  567,  1  Ont.  Wkly. 
R.  248;  7;i  re  Baxter  v.  Hesson,  12  U. 
t.  Q.  B.  139;  Reg.  v.  Prudhomme,  4 
Manitoba   259. 

fa]  The  reason  for  such  a  rule  is 
(1)  that  a  contrary  one  would  permit 
the  substitution  of  the  judgment  or 
discretion  of  the  court  issuing  the  writ 
for  that  of  the  court  to  which  it  is 
addressed  (Titv  of  Atlanta  v.  Wright, 
119  Ga.  207,  45  S.  E.  904;  People  ex 
rcl.  Harris  v.  Comrs.  of  Land  Office, 
149  N.  Y.  26,  43  N.  E.  418,  quoted  with 
appro\al  in  People  ex  rcl.  McCabe  v. 
Matthics,  92  App.  Div.  16,  87  N.  Y. 
Supp.  196),  and  (2)  no  judicial  officer, 
in  determining  a  matter  legally  sub- 
mitted to  his  discretion,  can  ever  be 
required  to  be  governed  by  the  dictates 
of  anv  judgment  but  his  own.  Gibbs 
r.   Hampden,   19  Pick.    (Mass.)    298. 

62.  N.  Y. — People  ex  rcl.  Sherwood 
V.  State  Bd.  of  Canvassers,  129  N.  Y. 
360.  29  N.  E.  345,  14  L.  R.  A.  646. 
P.  R. — Pierez  r.  Executive  Council,  16 
Porto  Rico  677.  S.  C— State  ex  rcl. 
People's  Bank  )■.  Goodwin,  59  S.  E.  35: 
Ex  parte  Lvnch.  in  R.  C.  32.  S.  D. 
Wilmarth  r.  Ritschlng,  9  S.  D.  172.  68 
N".  W.  312.  W.  Va. — West  Virginia 
\at.  Bank  r.  Punkle,  65  \V.  Va.  210, 
G4  S.  E.  531;  State  ex  rel.  Matheny  v. 
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County  Court,  47  W.  Va.  672,  35  S.  E. 
959.  Wyo, — State  ex  rcl.  Sullivan  t;. 
Schnitger,  16  Wyo.  479,  519,  95  Pac. 
698. 

Abatement  when  act  becomes  illegal, 
see   infra,  V,  C. 

63.  N.  Y. — People  ex  rel.  Humphrey 
f.  Suprs.  of  Ulster,  30  Hun  146;  Ex 
parte  Fleming,  4  Hill  581.  Ohio. — Ohio 
&  I.  R.  Co.  V.  Wyandot  Co.  Comrs.,  7 
Ohio  St.  278.  S.  "c— Kuhn  v.  Electric 
Mfg.  &  Power  Co.,  92  S.  C.  488,  75  S. 
E.  791.  S.  D.— Wilmarth  v.  Ritschlag, 
9  S.  D.  172,  68  N.  W.  312.  Tex.— Wil- 
son r.  Dearborn  (Tex.  Civ.  App.),  179 
S.  W.  1102.  W.  Va. — State  ex  rel. 
Matheny  v.  County  Court,  47  W,  Va. 
672,  35  S.  E.  959.  Wis.— State  r.  Kis- 
pert,  21   Wis.  387. 

[a]  That  the  relator  was  not  a  party 
to  the  injunction  proceedings  does  not 
alter  the  rule.  Ohio  &  1.  R.  Co.  v. 
Wyanddt   Co.  Comrs.,  7  Ohio  St.  278. 

injunction  as  excuse  for  failure  to 
obey  peremptory  writ,  see  infra,  VI,  L, 
2 

64.  State  r.  Carlson,  72  Neb.  837, 
101    N.   W.    1(104. 

[a]  The  injunction,  in  such  a  case, 
must  be  judicially  dissolved,  otherwise 
mandan.ns  will  be  denied.  State  V. 
Kispert,  21   Wis.  387. 

65.  lU.^People  ex  rcl.  Dewight  V. 
Chicago  Rya.  Co.,  270  111.  278,  110  N.  E. 
;^94.  Mich. — Fuchs  r.  Common  Council 
of  Grass  Lake,  166  Mich.  569,  132  N. 
W.  96;  O'Brien  r.  Tallman,  36  Mich. 
13.  Nev.— State  r.  Ri^^ing,  10  Nev.  97. 
N.  Y.— Matter  of  Hart,  1.59  N.  Y.  278, 

54  N.  E.  44.  fifjlrminfj  35  App.  Div.  625, 

55  N.  Y.  Supp.  1140,  rehearinfj  denied, 
161  N.  Y.  507,  55  N.  E.  1058.  Okla. 
Huddleston  r.  Board  of  Comrs.  of  Noble 
Countv,  8  Okla.  614,  58  Pac.  749.  P.  I. 
Gonzalo:^  r.  Bd.  of  Pharmacy,  20  Phil. 
Tsl.  367;  Tabigue  r.  Duvall.  16  Phil. 
Isl.  324.  R.  I. —  Foster  r.  Angell,  19  R. 
T.  285,  33  .\tl.  406.  S.  C. — State  er  rel. 
People's  Bank  r.  Goodwin,  59  S.  E.  35; 
State  r.  Fuller,  18  S.  C.  246.  Tenn. 
State  r.  Willett,  117  Tenn.  334,  97  S. 
W.  299.  Va.— Mitchell  r.  Witt,  98  Va. 
459,  36  S.  E.  528.     Wis.— State  ex  rel. 
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forbidden  by  his  superiors  to  do  a  certain  aet,  mandamus  will  only 
compel  him  to  perform  sneh  act  in  the  event  the  command  of  his  su- 
periors was  unlawful,^^ 

e.  Useless  and  Impossible  Acts.  —  Mandamus  cannot  be  used  to  at- 
tempt a  useless  thing,  so  where  the  relief  would  be  fruitless  and  barren 
of  result,"  or  where  the  right  to  be  enforced  has,  through  some  change 


Rowe  r.  Krumenauer,  135  Wis.  185,  115 
N.  W.  798;  State  ex  rel.  Mulholland  v,  | 
County  Clerk  of  Manitowoc  Co.,  48  Wis.  \ 
112,  4  N.  W.  121.  Can.— 7n  re  Har- 
bottle,  30  U.  C.  Q.  B.  314;  Hughes  v. 
Mutual  Fire  Ins.  Co.,  13  U.  C.  Q.  B. 
153;  Ex  parte  N.  Brunswick  Ey.  Co., 
15  N.  Bruns.  78. 

[a]  An  ultra  vires  act  of  a  corpor- 
ation will  not  be  coerced  for  this  rea- 
son. T'/'.r  parte  N.  Brunswick  Ry.  Co., 
15  N.  Bruns.   (Can.)   78. 

[b]  A  claim  which  has  not  been 
audited  cannot  be  ordered  paid  by 
mandamus  since  the  treasurer  has  no 
authority  to  pay  it  until  it  is  so  audi- 
ted. Fo'ster  v.  Angell,  19  R.  I.  285,  33 
Atl.  40G. 

66.  State  r.  Williams,  43  Ore.  314, 
77  Pac.  965,  67  L.  R.  A.  166. 

67.  Ala.— State  r.  Still,  178  Ala.  442, 
59  So.  628;  Ex  parte  Shandies,  66  Ala. 
134;    Ex   parte   Du   Bose,   54    Ala.    278. 
Ark. — Smithee  v.  Mosely,  31  Ark.  425; 
Lamar    v.    Wilkins,    28  "Ark.    34.      Cal. 
Moore  v.  Conley,  163  Cal.  609,  126  Pac. 
492;    Neto    r.    Conselho    Amor    Da    So- 
oiedade  No.  41,  18   Cal.  App.   234,  122 
Pac.    973.     Fla.— State   v.   Bowden,    18 
Fla.   17.     Ga. — Stacv  t\   Hammond,  96 
Ga.  125,  23  S.  E.  77.*^   Haw.— County  of 
Kauai    V.    Holt,    17    Hawaii    146.      111. 
People  ex  rel.  Chance  r.  Burke,  274  111. 
55,  113  N".  E.  57;  People  ex  rel.  Molchan 
V.  City  Council  of  Streator,  258  111.  273, 
101    N.    E.    599;    Gormley   v.    Day,    114 
111.    185,    28    N.    E.    693;    Cristman    v. 
Peck,  90  HI.  150;  People  v.  Chicago  & 
Alton   R.    Co.,   55   111.    95,   8    Am.    Rep. 
631;  Jacobsen  r.  Chicago,  191  111.  App. 
512;  People  ex  rel.  Willey  v.  Buck,  181 
111.  App.  110;  People  ex  rel.  McKinney 
V.  Suprs.  De  Witt  County,  161  111.  App. 
529.     Ind. — State    ex   rel.    Indianapolis 
V.  Indianapolis  Gas  Co.,  163  Ind.  48,  71 
N.  E.  139;  State  r.  Grubb,  85  Ind.  213 
la.— Potts   r.   Tuttle,   79   Iowa  253,  44 
N.  W.  374.     Kan.— State  v.  Flannelly, 
96  Kan.  833,  154  Pac.  235;  Rice  v.  Rob- 
son,  83  Kan.  252,  111  Pac.  186;  Ander- 
son V.  Haslett,  81   Kan.   532,  106  Pac. 
296.     Ky. — Terry  v.  Baker,  23   Ky.   L. 
Rep.   2406,  67   S.   W.   258.     La.— In  re 


Hollingsworth,  137  La.  144,  68  So.  387; 
State  V.  Police  Jury,  108  La.  311,  32 
So.  363;  State  v.  St.  Paul,  104  La.  280, 
29  So.  112;  State  i\  New  Orleans,  34 
La.- Ann.  469;  Bassett  v.  School  Direc- 
tors, 9  La.  Ann.  513.  Me. — Edwards 
Mfg.  Co.  V.  Farrington,  102  Me.  140, 
66  Atl.  309;  Knight  r.  Thomas,  93  Me. 
494,  45  Atl.  499;  Mitchell  v.  Boardman, 
79  Me.  469,  10  Atl.  452;  Woodbury  v. 
County  Comrs.,  40  Me.  304;  Williams 
r.  County  Comrs.,  35  Me.  345.  Md. 
McEvoy  V.  Mayor  of  Baltimore,  126  Md. 
in,  94  Atl.  543;  Kinlein  v.  Mayor  of 
Baltimore,  118  Md.  576,  581,  85  Atl. 
679;  Duvall  V.  Swann,  94  Md.  608,  51 
Atl.  617;  Summerson  r.  Schilling,  94 
Md.  582,  51  Atl.  610;  State  v.  Register, 
59  Md.  283.  Mass. — Taylor  r.  McPhet- 
ers.    111    Mass.    351.      Mich. — Fuchs   V. 

Common    Council    of    Grass    Lake,    166 
Mich.   569,   132   N.  W.   96;   Sturgeon   & 

Co.   V.   Board    of   Assessors   of   Detroit, 

159  Midi.   199,   123  N.  W.  593;   Young 

V.    Van   Buren    Circ.    Judge,   145    Mich. 

341,   108   N.    W.   506,   13   Det.  Leg.   N. 

416;  Hatch  V.  Wayne  Circ.  Judge,  138 

Mich.  184,  101  N.  W.  228,  11  Det.  Leg. 

N.    533;    Fruitport    Twp.    v.    Muskegon 

Circ.  Judge,  90  Mich.  20,  51  N.  W.  109. 

Minn. — State    v.    Archibald,    43    Minn. 

328,  45  N.   W.   606.     Mass. — Adams  v. 

City  of  Clarksdale,  95  Miss.  88,  48  So. 

242'.      Mo. — State     ex    rel.     Ranney    v. 

School    Dist.    of    Cape    Girardeau,    237 

Mo.   670,   141   S.   W.   640;   State   ex  rel. 

Sager  ?;.  Corley,  168  Mo.  126,  67  S.  W. 

571;    State    r.    Martin,    195    Mo.    App. 

366,  191  S.  W.  1064;   State  v.  Higgins, 

76  Mo.  App.  319.     Mont. — State  ex  rel. 

Culbertson  Ferry  Co.  v.  District  Court, 

49  Mont.  595,  144  Pac.  159;  State  ex 
rel.  Danaher  v.  Rav,  47  Mont.  570,  133 
Pac.  961,  Ann.  Cas.  1915C,  130;  State 
r.  Dist.  Court,  29  Mont.  265,  74  Pac. 
498.  Nev. — State  ex  rel.  Dayies  r.  Reno 
City  Council,  36  Ney.  334,  136  Pac.  110, 

50  L.  R.  A.  (N.  S.)  195.  N.  H.— Col- 
lins V.  Pearson,  75  N.  H.  567,  78  Atl. 
495.  N.  J. — Goodman  i\  Board  of 
Freeholders,  66  N.  J.  L.  571,  49  Atl. 
919.  N.  M. — Territory  ex  rel.  Lester  v. 
Suddith,  15  N.  M.  728,  110  Pac.  1038. 
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N.  Y.— 7«  re  Murray  Hill  Bank,  9  App. 
Div.  554,  41  N.  Y.  Supp.  920,  75  N.  Y. 
St.    1290;    Colonial    Life    Assur.    Co.    v. 
New  York,  24  Barb.  166,  4  Abb.  Pr.  84, 
12   How.  rr.  305;    People  ex  rel.  Loril- 
lard  r.  Suprs.  of  Westchester,  15  Barb. 
607;    People    r.    Tremain,    17    How.   Pr. 
142;  People  ex  rcl.  Argyle,  etc.  R.  Co. 
r.  Comrs.  of  Ft.  Edward,  11  How.  Pr. 
89.     N.  C— O  'Hara  v.  Powell,  SO  N.  C. 
103      N.    D.— State    ex    rcl.    Davis    v. 
Willis,    19   N.   D.   209,   124   N.   W.   706. 
Oliio. — State  v.  McGregor,  44  Ohio  St. 
C2S,   10   N.  E.   66;   Universal  Church   i\ 
Section    Twenty-nine,    6    Ohio    445,    27 
Am.  Dec.   267;'state   ex   rel  Fanger  r. 
Bd.  of  Elections,  14  Ohio  Cir.  Dec.  654; 
State  ex  rel.   McCarthy  v.   Brewster,  9 
Ohio  Dec.  (Reprint)  357,  12  W.  L.  Bui. 
223;  State  ex  rel.  Becker  v.  Society,  6 
Ohio    Dec.    (Reprint)     899,    8    Am.    L. 
Eec    6'^7.     Okla. — State  ex  rel.  West  r. 
McCaffertv,   25   Okla.   2,   105   Pac.   992, 
L.  R.  A.  191 5 A,  639;   Weeden   r.   Arn- 
old,   5    Okla.    578,    49    Pac.    915.      Pa. 
Underwood  r.  Gendell,  227  Pa.  214,  75 
Atl.   1092;   Curran  v.  White,  22  Pa.  Co. 
Ct.    201.      R.    I. — Putnam    Foundry    & 
Mach.  Co.  V.  Town  Council  of  Barring- 
ton,   28   R.   I.   422,   67   Atl.   733.     S.   C. 
Rouse  V.  Benton,   100  S.   C.   150,  84   S. 
E.  533;  State  ex  rel.  People's  Bank  v. 
Goodwin,  81   S.   C.  419,  62   S.  E.   1100; 
State  ex  rel.  Williams  r.   Hiers,  51    S. 
C.  388,  29  S.  E.  89;  State  r.  Comptroller 
General,  4  S.  C.  185.     Tenn.— Cantrell 
f.    Golden,    120    Tenn.    204,    109    S.    W. 
1154;    White's   Creek    Turnpike    Co.    f. 
Marshall,  2  Baxt.  104.     Tex.— Thaxton 
f.   Terrell,  99  Tex.   562,  91    S.   W.   559, 
First  Nat.  Bank  of  Center  f.  Rowland, 
45    Tex.    Civ.   App.    3,   99    S.   W.    1043; 
Testard  r.  Brooks  (Tex.  Civ.  App.),  70 
S.    W.    240;    Fuller    v.    Brown,    10    Tex. 
Civ.  App.  64,  30  S.  W.  506.     Vt.— Ken- 
dall r.  Aldrich,  68  Vt.  478,  35  Atl.  429; 
Spiritual     Atheneum    Society    r.    Ran- 
dolph, 58  Vt.  192,  2  Atl.  747;  Mason  r. 
School   Dist.   No.   14,   20   Vt.   487.     Va. 
Mitchell   r.  Witt,  98   Va.  459,  36  S.   E. 
528.     Wash.— Edes  r.  Haley,  94  Wash. 
232,  162  Pac.  50;  State  ex  rel.  Bothell 
V.  Woody,  90  Wash.  501,  156  Pac.  534; 
State  ex  rcl.  Rowland  r.  Seattle  Base- 
ball Assn.,  61   Wash.  79,  111   Pac.  1055, 
31    L.   R.   A.    (N.   S.)    512;   Hindman   r. 
(^olvin,    46    Wash.    317,    89    Pac.    804: 
State  e.r  rel.  Wheeler  r.  Irwin,  40  Wash. 
413,    82    Pac.    420.      W.    Va.— Hall    v. 
Staunton,    55    W.    Va.    6^4,    47    S.    E. 
265-    State   ex  rel.   Mathenv   v.   County 
Court,   47    W.    Va.    672,   35   S.    E.   959. 
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Wis. — State  ex  rcl.  Treat  v.  Hammel, 
1:54  Wis.  61,  114  N.  W.  97;  State  ex  rel. 
Hvinge  r.  Anderson,  100  Wis.  523,  76  N. 
W.  482,  42  L.  R.  A.  239;  State  v.  Drake, 
S3  Wis.  257,  53  N.  W.  496.  Wyo. 
State  ex  rel.  Sullivan  i;.  Schnitger,  16 
Wvo.  479,  95  Pac.  698;  State  r.  Barber, 
4  "Wyo.  409,  34  Pac.  1028,  27  L.  R.  A. 
45.  Compare  State  v.  Barber,  4  Wyo. 
409,  34  Pac.  1028,  27  L.  R.  A.  45,  where 
the  court  held  that  the  secretary  ot 
state  might  be  compelled  to  counter- 
sign and  aiiix  the  state  seal  to  an  un- 
authorized commission  issued  by  the 
governor.  Eng. — Queen  v.  Wardens, 
etc.  of  Saddlers'  Co..  4  B.  &  S.  570,  116 
E.  C.  L.  570,  122  Eng.  Reprint  573; 
Queen  v.  Northwich  Savings  Bank,  9 
Ad.  &  El.  729,  36  E.  C.  L.  383,  1  P.  & 
D.  477,  112  Eng.  Reprint  13SS;  In  re 
Bristol  &  N.  Somerset  Rv.  Co.,  3  Q. 
B.  D.  10,  47  L.  J.  Q.  B.  48,  37  L.  T. 
Rep.  N.  S.  527,  26  W.  R.  236;  Rex  V. 
Griffiths,  5  Barn.  &  Aid.  731,  7  E.  C  L. 
398,  106  Eng.  Reprint  1358;  In  re  Bris- 
tol &  N.  Somerset  Ry.  Co.,  3  Q.  B.  D. 
10,  47  L.  J.  Q.  B.  48,  37  L.  T.  Rep.  N. 
S.  527,  26  Wkly.  Rep.  236.  Can.— Re 
Giles  V.  Village' of  Wellington,  30  Ont. 
610;  7"  re  Harbottle,  30  U.  C.  Q.  B. 
314;  London  &  Can.  L.  &  A.  Co.  f. 
Municipality  of  Morris,  9  Manitoba 
377. 

fa]  An  Illustration. — Mandamus  was 
brought  to  seat  relator  in  office.  Al- 
though he  had  a  prima  facie  title  there- 
to, it  was  evident  upon  a  contest  ho 
would  be  ousted.  On  the  principle  that 
the  court  will  not  attem))t  a  fruitless 
or  useless  thing  by  mandamus  the  writ 
was  denied.  State  ex  rcl.  Clarke  v. 
Board  of  Health,  49  N.  J.  L.  349,  8 
Atl.  509. 

[b]  Judicial  notice  may  be  taken 
of  facts  which  render  the  operation  of 
the  writ  as  sought  impossible.  Thus, 
mandamus  will  not  issue  to  A.,  as  jus- 
tice of  the  peace,  to  proceed  with  a 
trial  where  the  court  has  judicial 
knowledge  that  A.  is  no  longer  a  jus- 
tice of  the  peace.  First  Nat.  Bank  of 
Center  r.  Rowland,  45  Tex.  Civ.  App. 
3,  99  S.  W.  1043. 

((•]  Mandamus  denied  when  act  re- 
strained by  a  valid  injunction  on  the 
ground  that  t)»c  writ  would,  in  such  a 
case,  be  useless.  State  ex  rcl.  Moore 
r.  Bd.  of  Comrs.,  162  Tnd.  580,  68  N.  E. 
295,  70  N.  E.  .373,  984.  That  mandamus 
will  not  issue  to  compel  an  unlawful 
act  or  one  enjoined,  see  supra  III,  A, 
3,  d. 
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of  circniustanoes,  become  a  mere  abstract  right,  the  enforcement  of 
which  would  bring  no  substantial  or  practical  benefit,"^  the  writ  will 
not  issue/'^  Also  where  performance  of  the  act  required  is  impossible, 
mandamus  Vv'ill  not  issue. '^^ 

f.  Continuing  Dutiea.  —  The  case  being  otherwise  proper,  it  is  no 
objection  to  the  issuance  of  the  writ  that  the  duty  sought  to  be  en- 
forced is  a  continuing  one.'^  However,  mandamus  will  not  lie  to 
compel  a  general  course  of  official  conduct  encompassing  various  acta 


68  Ala. — Eichardson  v.  State,  177 
Ala.  8,  58  So.  908.  Idaho.— Chemung 
Mining  Co.  v.  Morgan,  11  Idaho  232,  81 
Pac.  384.  111. — 'People  ex  rel.  Chance 
V  Burke.  274  111.  55,  113  N.  E.  57; 
Minwegen  v.  Coughlin,  181  111.  App. 
354.  La.— 7n  re  Arthur,  124  La.  492, 
50  So.  481;  State  e.r  rel.  Bellamore  v. 
Eombotis,  120  La.  150,  45  So.  43;  In 
re  Stewart,  119  La.  390,  44  So.  137. 
Mo. — State  ex  rel.  Hixon  v.  Schofield, 
41  Mo.  38.  N.  H. — Collins  v.  Pearson, 
75  N.  H.  567,  78  Atl.  495.  Okla.— Yea- 
gcr  V.  Shelton,  29  Okla.  667,  119  Pac. 
994;  Weeden  v.  Arnold,  5  Okla.  578, 
49  Pac.  915.  P.  R.— Del  Valle  r.  Foote, 
12  Porto  Eico  216.  S.  0. — State  er  rel. 
Eailroad  Comrs.  v.  Eailroad  Co.,  31  S. 
C.  609,  10  S.  E.  1104.  Wash.— State 
ex  rel.  Bremerton  v.  Yakey,  68  Wash. 
284,  123  Pac.  13;  State  ex  rel.  Oudin  v. 
Superior  Court,  37  Wash.  30,  79  Pac. 
483. 

Merely  abstract  rights  not  enforced, 
see  supra.  III,  A.  2.  a. 

[a]  An  Illustration. — Mandamus  to 
compel  order  suspending  execution  of 
death  sentence  pending  appeal  will  be 
denied  when,  pending  the  mandamus 
proceedings,  the  appeal  has  been  af- 
firmed. Eichardson  v.  State,  177  Ala. 
8,  58   So.   908. 

[b]  After  alternative  writ  has  is- 
sued, such  a  change  of  circumstances 
will  bar  the  peremptory  writ.  State  ex 
rel.  Crabbe  r.  Miller,  129  Mo.  App.  390, 
108  S.  W.  603. 

69.  Abatement  in  such  a  case,  see 
infra,  VI,  C. 

70.  Ala. — Ex  parte  Shandies,  66  Ala. 
134.  Ark. — Ackerman  v.  Desha  County, 
27  Ark.  457.  111. — People  ex  rel.  Willey 
V.  Buck,  181  111.  App.  110.  la.— Eiee 
V.  Walker,  44  Iowa  458.  La. — State  ex 
rel.  Eogers  v.  Parsons,  119  La.  955,  44 
So.  795.  Mich. — Benton  Harbor  v.  St. 
Joseph,  etc.  E.  Co.,  102  Mich.  386,  60 
N.  W.  758,  47  Am.  St.  Eep.  553,  26  L. 
E.  A.  245.  Nev. — State  v.  Waterman, 
5  Nev.  323.    N.  J.— State  ex  rel.  Wilson 


r.  Longstreet.  38  N.  J.  L.  312;  State 
V.  Perrine,  34  N.  J.  L.  254.  N.  Y. 
People  r.  Greene  County  Suprs.,  12 
Barb.  217;  People  ex  rel.  Suprs.  v.  Fowl- 
er, 10  Sickels,  252.  Ohio. — ^State  ex  rel. 
Gongiver  r.  Graves,  90  Ohio  St.  311, 107 
N.  E.  1018.  Okla.— Midland  Val.  Ey. 
Co.  V.  Gilcrease,  38  Okla.  325,  132  Pac. 
667.  S.  0. — State  ex  rel.  Burnett  v. 
Burnside,  33  S.  C.  276,  11  S.  E.  787; 
Ex  parte  Mackey,  15  S.  C.  322.  Tex. 
Young  V.  Pearman  (Tex.  Civ.  App.), 
125  S.  W.  360;  Testard  v.  Brooks  (Tex. 
Civ.  App.),  70  S.  W.  240.  Wash.— State 
ex  rel.  Socialist  Labor  Partv  v.  Nich- 
ols, 51  Wash.  79,  97  Pac.  1087.  W.  Va. 
West  Virginia  Nat.  Bank  r.  Dunkle, 
65  W.  A^a.  210,  64  S.  E.  531.  Wis. 
State  ex  rel.  Eedenius  v.  Waggenson, 
140  Wis.  265,  122  N.  W.  726,  133  Am. 
St.  Eep.  1075.  Eng. — In  re  Bristol  & 
N.  Somerset  Ey.  Co.,  3  Q.  B.  D.  10,  47 
L.  J.  Q.  B.  48,  37  L.  T.  N.  S.  527,  26 
Wkly.  Eep.  236. 

[a]  A  lack  of  available  funds  when 
performance  requires  expenditure  of 
money  will  induce  the  court  to  with- 
hold the  writ.  State  ex  rel.  Eedenius 
r.  Waggenson,  140  Wis.  265,  122  N. 
W.   726,   133   Am.   St.   Eep.   1075. 

Abatement  when  act  becomes  impos- 
sible, see   infra,  VI,  C. 

71.  Fla.— State  v.  Atlantic  C.  L.  E. 
Co.,  48  Fla.  114,  37  So.  652.  111.— Peo- 
ple V.  Dunne,  219  111.  346,  76  N.  E.  570. 
N.  J. — Bridgeton  v.  Bridgeton,  etc. 
Traction  Co.,  62  N.  J.  L.  592,  43  Atl. 
715,  45  L.  E.  A.  837.  Ohio.— State  ex 
rel.  Mix  V.  Citv  of  Cleveland,  10  Ohio 
Dec.  (Eeprint)"'571,  22  W.  L.  Bui.  113. 
Wash. — State  e.-  rel.  Grinsfelder  v.  Spo- 
kane St.  E.  Co.,  19  Wash.  518,  53  Pac. 
719,  67  Am.  St.  Eep.  739,  41  L.  E.  A. 
515,  where  mandamus  was  awarded  to 
compel  a  street  railway  company  to  re- 
sume the  operation  of  a  line.  Wis. 
State  ex  rel.  Milwaukee  v.  Milwaukee 
E.  Ev.  &  L.  Co.,  144  Wis.  386,  129  N. 
W.  62.3,  140  Am.  St.  Eep.  1025,  saying: 
"There   can  be  no   more   objection  to 
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and  duties  wliit-h  may  change  with  varying  eircunistances.^'' 

B.     DorBTFTi.  Cases,  Generally.  —  In  general  terms  the  rule  is 
that  mandamus  will  not  1)e  granted  in  doubtful  cascs.'=*    Thus  the  writ 


a  court  of  law  granting  permanent  re- 
lief by  mandamus  in  an  appropriate 
aotion'than  there  is  to  a  court  of  equity 
granting  relief  in  a  proper  case  by  a 
niandatorv   injunction. ' ' 

[a]     Payment  of  Salary  Each  Month. 
Mandamus    was    granted    to    comjtel    a 
citv    auditor    to    pay    relator's    salary 
each  month  as  it  became  due,  the  court 
saying:    "I    have   no   doubt    that   it   is 
an   entirely   appropriate   remedy  under 
the    circumstances.      It    would    be    far 
from  being  an   adequate  remedy,  that 
every  month  when  the  salaries  become 
due,  a  large  number  of  claimants,  each 
of  them,  must  have  his  suit  at  law  for 
the  recoverv  of  his  salary."     State  ex 
rel.  Mix   r.  "citv  of  Cleveland,  10  Ohio 
Dec.   (Reprint)"  571,  22  W.  L.  Bui.  113. 
72.     111.— People    r.    Dunne,    219    lU. 
^46,  76  N.  E.  570.     La.— Mossy  r.  Har- 
ris, 25  La.  Ann.  62.3.     Mich. — Diamond 
Match  Co.  V.  Powers,  51   Mich.  145,  16 
N    W.   314;   Fitzgerald   r.   Whipple,   41 
Mich.  548,  49  N.  W.  922.     Mo.— State 
ex  rel.  Star  Pub.  Co.  v.  Associated  Press, 
159  Mo.  410,  60  S.   W.   91,  81    Am.   St. 
Kep.  368,  51  L.  R.  A.  151.    Neb.— Co ?n- 
fore  Moores  i\  State,  71   Neb.   522,  99 
N.  W.  249,  115  Am.  St.  Rep.  605,  where 
mandamus  issued  to  city  officials  com- 
manding   them    to    arrest    all    persons 
found    violating    gambling    laws    at    a 
specified  place.     N.  H. — Compare  Good- 
ell  r.  Woodbury,  71  N.  H.  378,  52  Atl. 
855,   where   mandamus   was  allowed   to 
compel   the  prosecution  of  certain   per- 
sons for  violation  of  specified  law,  the 
court    saying    that    in    this   way,    i.    e., 
the  parties  and  the  infracted  law  being 
specified,    the    duty    to    be    performed 
was  specific,  adding:     "If,  however,  it 
be  further  conceded  that  the  order  may, 
to    some    extent,    require    a    continuous 
action  on   the   defendant's  part,  its  is- 
suance is  justified  by  numerous  authori- 
ties  akin   in   essence   and  analogous  in 
principle."    N.  J. — State  ex  rel.  Rnsen- 
feld  V.  Einstein,  46  N.  J.  L.  479.  N.  Y. 
People   ex   rel.   Lehmaier   r.   Intenirliati 
St.  R.  Co.,  177  N.  Y.  296,  69  N.  E.  596. 
Ohio. — State  ex  rel.  Clark  v.  Murphy,  3 
Ohio  Cir.  Ct.  332,  2  Ohio  C"ir.  Dec.  190. 
Okla. — McAlester-Edwards  Coal   Co.   v. 
State  ex  rel.  Marshall,  31  Okla.  629,  122 
Pac.  194,  39  L.  R.  A.  (N.  S.)   810.    Pa 
Com.   ex  rel.  McConnell  f.   Shields,   36 
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Pa.  Co.  Ct.  657;  Com.  ex  rel.  Dressier  v. 
L  linton  Co.  Comrs.,  34  Pa.  Co.  Ct.  321. 
Wash. — State  ex  rel.  Pacific  American 
Fisheries  r.  Darwin,  81  Wash.  1,  142 
Fac.  441 ;  State  ex  rel.  Hawes  v.  Brewer, 
;^9  Wash.  65,  SO  Pac.  1001,  109  Am.  St. 
Rep.    858. 

[a]  The  reason  is  that  (1)  "it  is 
impossible  for  a  court  to  oversee  the 
performance  of  such  duties"  (Com.  ex 
rrl.  ]\IcConnell  r.  Shields,  36  Pa.  Co.  Ct. 
657;  State  ex  rel.  Hawes  v.  Brewer,  39 
Wash.  65,  80  Pac.  1001,  109  Am.  St. 
Rep.  858);  and  (2)  it  is  the  office  of 
mandamus  to  direct  the  will,  and  obedi- 
ence is  to  be  enforced  by  contempt. 
It  is  therefore  necessary  to  point  out 
the  very  thing  to  be  done;  and  a  com- 
mand to  act  according  to  circumstances 
would  be  futile.  Com.  ex  rel.  McConnell 
r.  Shields,  .36  Pa.  Co.  Ct.  657. 

|b]  A  Distinction. — In  State  ex  rel. 
Hawes  r.  Brewer,  39  Wash.  65,  80  Pac. 
1001,  109  Am.  St.  Rep.  858,  where 
mandamus  was  sought  to  compel  peace 
officers  to  prosecute  all  offenders 
against  a  Sunday  law,  the  court  says: 
"It  is  true  that  we  decided  in  State 
ex  rel.  Grinsfelder  r.  Spokane  St.  R. 
Co.,  19  Wash.  518,  53  Pac.  719,  67  Am. 
St.  Rep.  739;  41  L.  R.  A.  515,  that 
mandamus  would  lie  to  compel  a  street 
railway  company  to  resume  the  opera- 
tion of  a  line  .  .  .  But  there  was 
one  specific  thing  which  the  street 
railway  company  wa.s  required  to  do 
which  involved  the  entire  controversy. 
But  here  there  is  a  general  course  of 
official  conduct  sought  to  be  com- 
I>elled." 

fc]  The  duty  must  yet  be  specific, 
(.  e.,  the  class  or  series  of  acts  must 
remain  unchanged  by  ensuing  circum- 
stances. People  r.  Dunne,  219  111.  346, 
76  N.  E.  570.  See  supra.  III,  A,  2,  a. 
73.  111.— Carson  r.  Chicago,  189  III. 
.\])p.  247.  N.  J. — Secaucus  r.  Kiese- 
wetter,  S3  N.  .1.  L.  227,  84  Atl.  622. 
Okla. — Territory  r.  Crum,  13  Okla.  9, 
73  Pac.  297.  Ore. — Collins  r.  Grant, 
59  Ore.  77,  116  Pac.  334.  Pa.— Com.  V. 
Doylestown  Suprs.,  16  Pa.  Co.  Ct.  161, 
where  it  is  said:  "The  purpose  of  a 
proceeding  by  mandamus  is  to  compel 
the  performance  of  an  acknowledged 
duty  or  to  enforce  an  existing  right 
rather  than  to  decide  what  that  right 
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will  not  issue  where  there  is  doubt  either  as  to  the  existence  of  a  duty 
to  do  or  perform  the  thing  demanded/*  as  to  the  right  to  demand^^ 


or  duty  is. ' '  P.  I. — Gonzalez  v.  Board 
of  Pharmacy,  20  Phil.  Isl.  367.  P.  R. 
Lutz  v.  Post,  14  Porto  Rico  830.  S.  D.  i 
Stanlev  County  v.  Jackson  Co.,  36  S. 
D.  350,  154  N.  W.  806.  Tenn.— State 
V.  Enloe,  121  Tenn.  347,  117  S.  W.  223; 
State  V.  Wilbur,  101  Tenn.  211,  47  S. 
W.  411. 

[a]  What  Doubt  Will  Defeat  the 
Writ. — In  State  v.  Tarpen,  43  Ohio  St. 
311,  1  N.  E.  209,  the  court  says  that 
the  language  used  by  the  courts  in  an-  i 
nouncing  this  rule  is  sometimes  "in— 
accurate  and  misleading."  A  doubt 
that  may  arise  in  the  miud  of  the 
court  in  matter  of  law,  as  to  the  exist- 
ence of  the  duty,  will  not,  as  some  of 
the  cases  seem  to  hold,  require  or  jus- 
tify the  denial  of  the  writ.  It  is  the 
court's  province  and  duty  to  solve  all 
such  doubts,  and  declare  the  duty  as  it 
finds  it  to  be,  after  its  misgivings  as 
to  the  intent  and  meaning  of  the  stat- 
ute involved,  or  as  to  any  other  ques- 
tion of  law,  have  been  eliminated.  Sub- 
stantial doubt  as  to  whether  the  facts 
of  the  particular  case  present  the  con- 
ditions upon  which  the  officer  is  bound 
to  act  may,  it  would  seem,  justify  or 
require  a  refusal  of  the  writ.  Of 
course,  the  doubts  of  the  officer  as  to 
his  duty  are  of  no  consequence. 

74,.  Ala. — State  ex  rel.  Brickman  v. 
Wilson,  123  Ala.  259,  26  So.  482,  45  L. 
R.  A.  772.  111.— People  v.  Johnson,  100 
111.  537,  39  Am.  Rep.  63;  People  v. 
Hatch,  33  111.  9.  La. — State  ex  rel. 
Boagni  v.  Colorado  S.  N.  O.  &  P.  R. 
Co.,  120  La.  9,  44  So.  905.  Me.— Townes 
V.  Nichols,  73  Me.  515.  Minn. — Olson 
V.  Honett,  133  Minn.  160,  157  N.  W. 
1092;  State  ex  rel.  Schwartzkopf  v.  City 
Council  of  Brainerd,  121  Minn.  182,  141 
N.  W.  97,  46  L.  R.  A.  (N.  S.)  9.  Mont. 
State  ex  rel.  Donlan  v.  Bd.  of  Comrs. 
of  Sanders  Co.,  49  Mont.  517,  143  Pac. 
984.  N.  J.— West  Jersey  R.  R.  Co.  v. 
Pub.  Utility  Board,  85  N.  J.  L.  468, 
89  Atl.  1017;  Secaucus  v.  Kiesewetter, 
83  N.  .1.  L.  227,  84  Atl.  622.  Ohio. 
State  ex  rel.  McCarthy  v.  Brewster,  9 
Ohio  Dec.  (Reprint)  357,  12  W.  L.  Bui. 
223.  P.  R.— Lutz  V.  Post,  14  Porto  Rico 
830.  R.  I.— Cornell  Co.  v.  Barber,  31 
R.  I.  358,  76  Atl.  801.  S.  O.— State  ex 
rel.  Conant  r.  Fuller,  18  S.  C  246.  Tex. 
Caven  v.  Coleman,  100  Tex.  467,  101 
6.  W.  199;  Bledsoe  v.  International  R. 


Co.,  40  Tex.  537;  Wiafkins  v.  HufE  (Tex. 
Civ.  App.),  63  S.  W.  922;  Bank  of  No- 
cona  V.  March  (Tex.  Civ.  App.),  51  S. 
W.  266.  Utah.— Ketchum  Coal  Co.  v. 
District  Court  of  Carbon  Co.,  48  Utah 
342,  159  Pac.  737;  Stinson  r..  Godbe, 
46  Utah  468,  150  Pac.  967;  Kyrimes  v. 
Kyrimes,  45  Utah  168,  143  Pac.  232; 
State  e.v  rd.  Bishop  v.  Morehouse,  38 
I^tah  234,  112  Pac.  169.  W.  Va.— State 
ex  rel.  Smith  r.  Kanawha  County  Court, 
88  S.  E.  662.  Wis.— State  ex  rel.  Fire 
&  Rust  Proof  C.  Co.  v.  Icke,  136  Wis. 
583,  118  N.  W.  196,  20  L.  R.  A.  (N.  S.) 
800;  State  ex  rel.  Schermerhorn  v.  Mc- 
Cann,  107  WSs.  348,  83  N.  W.  647; 
State  V.  Anderson,  100  Wis.  523,  76  N. 
W.  482,  42  L.  R.  A.  239;  State  ex  rel. 
Pfister  V.  Mayor,  etc.  of  Manitowoc,  52 
Wis.  423,  9  N.  W.  607.  Eng.— Rex  v. 
Greame,  2  Ad.  &  El.  615,  29  E.  C.  L. 
287,  111  Erg.  Reprint  237.  Can.— 7n  re 
Browning,  43  U.  C.  Q.  B.  13. 

[a]  A  Distinction. — "While  it  may 
not  be  necessary  that  the  duty  be  ab- 
solutely express,  it  is  necessary  that  it 
should*^  be  clear. ' '  Gonzalez  v.  Board 
of  Pharmacy,  20  Phil.  Isl.  367. 

75.  Ala. — Kelly  \\  Horsely,  147  Ala. 
508,  41  So.  902";  Tarver  v.  Comrs.' 
Court  of  Tallapoosa,  17  Ala.  527;  Banks 
V.  Mobley,  4  Ala.  App.  510,  58  So.  745. 
Conn.— Peck  v.  Booth,  42  Conn.  271. 
Del.— Swift  V.  State,  7  Houst.  338,  6 
Atl.  856,  32  Atl.  143,  40  Am.  St.  Rep. 
127.  111. — People  ex  rel.  Molchan  v. 
City  Council  of  Streator,  258  HI.  273, 
101  N.  E.  599;  Mobile  &  O.  R.  Co.  v. 
People,  132  111.  559,  24  N.  E.  643,  22 
Am.  St.  Rep.  556;  People  V.  Johnson, 
100  111.  537,  39  Am.  Rep.  63;  People 
r.  Masonic  B.  Assn.,  98  111.  635;  People 
r.  Glann.  70  111.  232;  People  v.  Mayor 
of  Chicago,  51  111.  17,  2  Am.  Rep.  278; 
People  V.  Solomon,  46  111.  415.  Md. 
Tolbert  r.  Philadelphia,  B.  &  W.  R. 
Co.,  126  Md.  569,  95  Atl.  49;  Caroline 
County  r.  Hinson.  126  Md.  470,  95  Atl. 
48;  Curlander  r.  King,  112  Md.  518,  77 
Atl.  60;  Brown  r.  Bragunier,  79  Md. 
234,  29  Atl.  7;  George's  Creek  Coal 
Co.  V.  Countv  Comrs.,  59  Md.  255. 
Mich.— Olds  T.  Comr.  of  State  Land 
Office,  150  Mich.  134,  112  N.  W.  952; 
Loomis  V.  Rogers  Twp.,  53  Mich.  135, 
18  N.  W.  596;  People  v.  Suprs.  of 
Presque  Isle  Co.,  36  Mich.  377.  Mo. 
State  ex  rel.  Porter  v.  Hudson,  226  Mo. 
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performance  thereof,  or  as  to  the  propriety  of  doing,'«  or  the  author- 


239,  12G  S.  W.  733.    Neb.— State  ex  rd. 
Brandeis  v.  Meleher,  87  Neb.  359,  127 
N.   W.   241;   State   v.   Bartley,   50   Neb. 
874,  70  N.  W.  3G7.    Nev.— State  r.  Stod- 
dard, 25   Nev.  452,   62   Pae.   237,  51   L. 
R.  A.  229.  N.  J. — Stretch  v.  State  Board 
of  Medical  Examiners,  88  N.  J.  L.  92, 
95   Atl.    623;    State    ex   rcl.   Searing   v. 
Clark  (N.  J.  L.),  55  Atl.  690;  Vannatta 
V.  Smith,  61  N.  J.  L.  188,  38  Atl.  811; 
HuKg  r.  Ivins,  59  N.  J.  L.  139,  36  Atl. 
685.     N,  Y.— People  ex  rcl.  NichoU  r. 
New  York   Infant   Asvlum,   122   N.   Y. 
190,   25   N.   E.   241,   10   L.   R.   A.   381; 
Cullen  V.  New  York  Tel.  Co.,  106  App. 
Div.   250,  94   N.   Y.   Supp.   290;   People 
ex  rel.   Nat.   Exch.  Bank  v.   Stupp,  49 
Hun  544,  2  N.  Y.  Supp.  537,  18  N.  Y. 
St.  500;   People   ex  rcl  Duffy   v.  "West 
Troy,  25  Hun  1 79.    N,  D.— State  ex  rel. 
Minot    1-.   Willis,   18   N.   D.    76,   118   N. 
W.  820.    Ohio. — State  r.  Smith,  71  Ohio 
St     13,   72    N.    E.    300;    Mt.    Vernon   v. 
State  ex  rel.  Berry,  71  Ohio  St.  428,  73 
N.  E.  515,  104  Am.  St.  Rep.  783;  Dut- 
ten  f.  Hanover,  42  Ohio  St.  215;  State 
ec  rcl.  Cincinnati,  etc.  Tel.  Co.  v.  Nor- 
wood,   23    Ohio    Cir.    Ct.    (N.    S.)    145. 
Okla. — City   of   Guthrie  V.   Stewart,  45 
Okla.    603,    146    Pac.    585;    McKee    t'. 
Adair    Countv    Election   Bd.,   36    Okla. 
258,     128     Pac.     294;     State     ex     rel. 
Shepard     v.     Crouch,     31      Okla.      206, 
120    Pac.    915;    Higgins    V.    Brown,    20 
Okla.    355.   1    Okla.    Crim.   33,   94   Pac. 
703;    Huddleston   v.    Bd.    of    Comrs.    of 
Noble  County,  8  Okla.  614,  58  Pac.  749. 
Ore. — Mackin  r.  Portland   Gas  Co.,  38 
Ore.   120,  61   Pac.    134,  62   Pac.   20,  49 
L.  R.  A.  596;   Habersham  v.  Sears,  11 
Ore.  431,  5  Pac.  208,  50  Am.  Rep.  481. 
Pa.— Underwood    v.    Gendell,    227    Pa. 
214,  75  Atl.  1092;  Com.  v.  Kessler,  222 
Pa.   32,  70  Atl.   941 ;    Com.  v.  Mitchell, 
82  Pa.  343;  Bo£j<;s  r.  Councils  of  Mon- 
oncahela,  22  Pa.  Co.  Ct.  640;  Cunning- 
ham V.  Dunlap,  21   Pa.  Dist.  459.  P.  E. 
Perez    r.    Executive    Council,    16    Porto 
Rico  677;  Maitin  r.  Labrador,  14  Porto 
Rico   731.     B.  I.— Foster   v.   Angcll,   19 
R     T.    285,    33    Atl.    406;    Simmons    )•. 
Davis,  IS  R.  I.  46,  25  Atl.  691.     S.  C. 
State  ex  rel   Burnett  r.  Burnside,  33  S. 
C.  276,  11  S.  E.  787;  State  ex  rel.  Gru- 
ber  r.  Knight,  31  S.  C.  81,  9  vS.  E.  692; 
State  rx  rel.  Port  Roval  Mining  Co.  V. 
Hagood,  30  S.  C.   519,  9  S.   E.   686,   3 
L.   R.    A.    841 ;    State   ex   rel.   Myers   v. 
Appleby,   25    S.    C.    100;    State    ex   rel. 
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Conant  v.  Fuller,  18  S.  C.  246;  Ex  parte 
Mackey,  15  S.  C.  322.     S.  D.— Stanley 
County    V.    Jackson    County,    36    S.    D. 
350,  154  N.  W.  806;  Bailey"  r.  Lawrence 
County,    2    S.    D.    533,   51    N.    W.    331. 
Tenn.— State  v.   Enloe,   121   Tenn.   347, 
117    S.    W.    223;    State   v.   Wilbur,    101 
Tenn.  211,  47  S.  W.  411.     Tex.— Bled- 
soe r.  International  R.  Co.,  40  Tex.  537; 
General   Land   Office   v.   Smith,   5   Tex. 
471;    Young   v.   Pearman,  58   Tex.   Civ. 
App.  548,   125   S.  W.  360;   Lyttleton  u. 
Downer,  58  Tex.  Civ.  App.  406,  124  S. 
W.    994;    Watkins    v.    Huff    (Tex.    Cir. 
App.),  63  S.  W.  922;  Bank  of  Nocona 
■r.   March    (Tex.   Civ.   App.),  51   S.   W. 
266.    Utah.— Stinson  V.  Godbe,  46  Utah 
468,  150  Pac.  967;  Kvrimes  v.  Ky rimes, 
45   Utah   168,    143   Pac.    232;    State   ex 
rcl.  Bishop  v.  Morehouse,  38  Utah  234, 
112  Pac.  169.     Vt.— Banker's  Life  Ina. 
Co.  V.  Howland,  73  Vt.   1,  48  Atl.  435, 
57  L.  R.  A.'  374;  Bates  r.  Keith,  66  Vt. 
163,  28  Atl.  865;  Cook  t'.  Treasurer  of 
Peachani,  50  Vt.  231;  Free  Press  Assn. 
V.   Nichols,  45   Vt.   7.     Va.— Milliner 's 
Admr.  v.  Harrison,  32  Gratt.   (73  Va.) 
422.     Wash. — ^Northwestern  Warehouse 
Co.  V.  Oregon  R.   &  N.   Co.,  32  Wash. 
218,  73  Pae.  388.    W.  Va.— State  ex  rel. 
Smith    V.    Kanawha    Co.    Ct.,   88    S.    E. 
662;   Martin  v.  White,  74   W.   Va.  628, 
82  S.  E.  505;  Marcum  r.  Ballot  Comrs., 
42  W.   Va.   263,  26  S.   E.  281,  36  L.  R. 
A.  296.     Wis.— Braun  v.  Campbell,  137 
Wis.  401,  119  N.  W.  112;  State  ex  rel. 
Runge  V.   Anderson,   100   Wis.    523,   76 
N.  W.  482,  42  L.  R.  A.  239;  State  ex 
rel.  Pfister  t.  Mayor,  etc.  of  Manitowoc, 
52  Wis.  423,  9  >f.  W.  607;  State  ex  rel. 
Carpenter    r.    Hastings,    10    Wis.    518; 
State  ex  rel.  Kane  r.  Larrabee,  3  Pinn. 
166,  3  (  hand.  179.    Eng. — Rex  v.  Davie, 
G  Ad.  &  El.  374,  33  E.  C.  L.  210,  1   N. 
k    P.   328,   36    E.    C.    L.    678,   112   Eng. 
Reprint  143. 

fa]  A  Limitation  on  the  Rule. — The 
rule,  it  has  been  said,  does  not  con- 
template a  case  where  the  only  doubt 
is  one  arising  out  of  the  construction 
of  a  judicial  order,  or  a  legal  doubt  as 
to  the  meaning  or  effect  of  a  record. 
Larkin   r.   Harris,  36  Iowa  93. 

[b]     Laches     mav     render     relator's 

case   doubtful    within   the    meaning   of 

this    rule.      Banks    r.    Mobley,    4    Ala. 

App.   510,  58   So.   745. 

76.     New  York  Mtg.  Co.  v.  Secretary 
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ity  to  do  the  thing  sought  to  be  compelled  by  mandamus/^ 
C.  Discretion  or  Court.  —  1.  General  Rule.  —  Mandamus  doea 
not  issue  as  a  matter  of  course,"  but  issues  only  in  the  exercise  of  a 
legal  discretion.^^  Notwithstanding  that  an  applicant  may  have  made 
out  a  case  of  strict  legal  right,  the  court  may,  in  its  discretion  even 


of  state,  150  Mich.  197,  114  N.  W.  82; 
Eeg.  V.  Eay,  44  U.  C.  Q.  B.  17,  where 
mandanius  to  a  mayor  to  compel  him  to 
issue  a  distress  warrant  on  a  conviction 
made  by  him,  was  refused  because  of 
serious  doubt  as  to  the  validity  of  the 
conviction. 

77.  The  Queen  v.  Lord  Godolphin,  S 
Ad.  &  El.  338,  35  E.  C.  L.  620,  3  N.  & 
P.  488,  1  W.  W.  &  H.  451,  7  L.  J.  M. 
C.  104,  2  Jur.  613,  112  Eng.  Keprint 
865. 

78.  State  ex  rel.  Hathorn  v.  United 
States  Express  Co.,  95  Minn.  442,  104 
N.  W.  556;  Eex  v.  Askew,  16  Eng.  Eul. 
Cas.  760,  4  Burr.  2186,  98  Eng.  Eeprint 
139. 

That  mandamus  is  a  writ  of  right  in 
a  restricted  sense  of  the  term  only,  see 
supra,  III,  A. 

79.  Ala.— Bibb  v.  Gaston,  146  Ala. 
434,  40  So.  936.  Ark.— State  v.  Bd.  of 
Directors  of  School  Dist.,  122  Ark.  337, 
183  S.  W.  747.  Haw.— 7»  re  Water- 
house,  2  Hawaii  241.  111. — Jacobsen  v. 
Chicago,  191  111.  App.  511.  Ind.— State 
ex  rel.  Osborn  t".  Jennings,  183  Ind.  172, 
108  N.  E.  513;  Eunk  V.  State  ex  rel. 
Baker,  166  Ind.  455,  77  N.  E.  854.  la. 
State  r.  Ottumwa  Ey.  &  L.  Co.,  160 
N.  W.  336.  Kan.— State  v.  Flannelly, 
96  Kan.  833,  154  Pac.  235.  Me.— Eaton 
v.  Manter,  114  Me.  259,  95  Atl.  948; 
Dennett  v.  Acme  Mfg.  Co.,  106  Me.  476, 
76  Atl.  922;  Inhab.  of  Brunswick  v. 
City  of  Bath,  90  Me.  479,  38  Atl.  532. 
Md.— Tolbert  v.  Philadelphia,  B.  &  W. 
E.  Co.,  126  Md.  569,  95  Atl.  49;  Mc- 
Evov  V.  Baltimore,  126  Md.  Ill,  94 
Atl.  543;  Kinlein  v.  Baltimore,  118  Md. 
576,  85  Atl.  679  (holding  that  art.  60, 
Code,  1912,  has  not  changed  the  rule  in 
this  regard,  quoting  language  to  that 
effect  in  Weber  v.  Zimmerman,  23  Md. 
45);  Gross  V.  Baltimore,  111  Md.  543, 
75  Atl.  346;  George's  Creek  Coal  Co.  i\ 
County  Comrs.,  59  Md.  255;  Brooke  v. 
Widdi'eombe,  39  Md.  386;  Booze  v.  Hum- 
bird,  27  Md.  1.  Masss — jBrogan  v. 
Mavor  of  Lawrence,  223  Mass.  196,  111 
N.  E.  865;  Smith  v.  Comr.  of  Public 
Wks.,  215  Mass.  353,  102  N.  E.  362; 
Hill  r.  City  of  Boston,  193  Mass.  569, 


79  N.  E.  825;  McCarthy  v.  Street 
Comrs.  of  Boston,  188  Mass".  338,  74  N. 
E.  659;  Atty.  Gen.  v.  Boston,  123  Mass. 

460.  Mich. — Craig  v.  Wayne  Circ. 
Judge,  192  Mich.  106,  158  N.  W.  15; 
Yeomans  v.  Bd.  Suprs.  Ionia  Co.,  174 
Mich.  451.  140  N.  W.  469,  20  Det.  Leg. 
N.  171;  Fuchs  v.  Village  of  Grass  Lake, 
166  Mich.  569,  132  N.  W.  96;  Wooster 
V.  Calhoun  Circ.  Judge,  150  Mich.  459, 
114  N.  W.  232;  New  York  Mtg.  Co.  v. 
Secretary  of  State,  150  Mich.  197,  114 
N.  W.  82;  Wayne  County  Comrs.  v. 
Wayne  Co.  Auditors,  148  Mich.  255, 
111  N.  W.  901,  14  Det.  Leg.  N.  93; 
First  Nat.  Bank  v.  Clerk  of  Union 
Twp.,   141    Mich.   404,   12   Det.  Leg.   N. 

461,  104  N.  W.  771;  Clute  v.  Ionia  Circ. 
Jndjre,  139  Mich.  337,  102  N.  W.  843; 
McKinnon  V.  Auditor  General,  130 
Mich.  552,  9  Det.  Leg.  N.  177,  90  N.  W. 
329;  Hale  r.  Risley,  69  Mich.  596,  37 
N.  W.  570.  Minn. — State  ex  rel.  Hathorn 
r.  ITnited  States  Express  Co.,  95  Minn. 
442,  104  N.  W.  556.  Miss.— Bogan  v. 
Holder,  76  Miss.  597,  24  So.  695;  Effing- 
ham V.  Hamilton,  68  Miss.  523,  10  So. 
39.  Mo. — State  ex  inf.  Barker  v.  Kan- 
sas City  Gas  Co.,  254  Mo.  515,  163  S. 
W.  854;  State  ex  rel.  Granite  B.  Pav- 
ing Co.  V.  St.  Louis,  251  Mo.  274,  158 
S.  W.  600;  State  ex  rel.  Missouri  Glass 
Co.  V.  Reynolds,  243  Mo.  715,  148  S.  W. 
623;  State  ex  rel.  Porter  v.  Hudson,  226 
Mo.  239,  126  S.  W.  733;  State  ex  rel. 
Priddy  v.  Gibson,  187  Mo.  536,  86  S. 
W.  177;  Ex  parte  Ashcraft,  193  Mo. 
App.  486,  186  S.  W.  532;  State  ex  rel. 
Holmes  v.  Doe  Eun  Lead  Co.  (Mo. 
App.),  178  S.  W.  298;  State  ex  rel. 
Lyons  v.  Bank  of  Conception,  174  Mo. 
App.  589,  163  S.  W.  945;  State  ex  rel. 
Mary  Frances  Eealty  Co.  v.  Homer, 
150  Mo.  App.  325,  130  S.  W.  510;  State 
ex  rel.  Wirt  v.  Cass  County  Court,  137 
Mo.  App.  698,  119  S.  W.  1010.     Mont. 

State  ex  rel.  Danaher  v.  Miller,  52  Mont. 
562,  160  Pac.  513;  State  ex  rel.  Bailey 
V.  Edwards,  40  Mont.  313,  106  Pac. 
703;  State  ex  rel.  Donovan  v.  Barret, 
30  Mont.  203,  81  Pac.  349.  Neb. 
Moores  v.  State,  71  Neb.  522,  99  N.  W. 
249,  115  Am.  St.  Eep.  605;  State  ex 
rel.  Dunn  v.  Moores,  72  Neb.  5,  99  N. 
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W.  842.  N.  J.— Gleistman  v.  Town  of 
West  New  York,  74  N.  J.  L.  74,  64 
Atl.  1084;  Jones  Co.  i'.  Guttenburg,  66 
N.  J.  L.  5S,  48  Atl.  537;  Clark  v.  Eliza- 
beth, 61  N.  J.  L.  565,  40  Atl.  616.  N.  Y. 
People  ex  rel  N.  Y.  &  H.  R.  Co.  i;.  Board 
of  Taxes  &  Assessments,  166  N.  Y.  154, 
59  N.  E.  769;  CuUen  v.  New  York  Tel. 
Co.,  106  App.  Div.  250,  94  N.  Y.  Supp. 
290;  People  er  rcl.  A.iar  i'.  Board  of 
Education,  104  App.  Div.  162,  93  N. 
Y.  Supp.  300;  Burke  r.  Connolly,  76 
Misc.  337,  135  N.  Y.  Supp.  179;  People 
ex  rel.  Caffrey  v.  Mosso,  30  Misc.  164, 
63  N.  Y.  Supp.  588.  N.  0'.— Edgerton  v. 
Kirby,  156  N.  C.  347,  72  S.  E.  365. 
N.  IX — State  ex  rel.  Davis  v.  Willis,  19 
N.  D.  209,  124:  N.  W.  706;  Territory 
ex  rel.  Wallace  r.  Woodbury,  1  N.  D. 
85,  44  N.  W.  1077.  Okla.— McKee  i'. 
Adair  County  Election  Bd.,  36  Okla. 
258,  128  Pac"  294;  State  ex  rel.  Shcp- 
ard  r.  Crouch,  31  Okla.  206,  120  Pac. 
915;  Board  of  Kxcise  of  Oklahoma  v. 
Board  of  Directors,  31  Okla.  5.')3,  122 
Pac.  520,  Ann.  Cas.  1913E,  369;  State 
ex  rel.  West  r.  McCafferty,  25  Okla.  2, 
105  Pac.  992,  L.  K.  A.  1915A,  639; 
Stearns  v.  Sims,  24  Okla.  623,  104  Pac. 
44,  24  L.  R.  A.  (N.  S.)  475;  Hi^iuins  r. 
Brown,  1  Okla.  Crim.  33,  20  Okla.  355, 
04  Pac.  703.  Pa. — Sterrett  r.  Electric 
Reporting  Co.,  3  Pa.  Co.  Ct.  553,  19 
Phila.  386.  P.  R.— Lutz  r.  Post,  14 
Porto  Rico  830.  S.  C. — Atlantic  Coast 
Line  R.  R.  r.  Railroad  Com.,  89  S.  C. 
472,  72  S.  E.  18;  State  ex  rcl.  McTn- 
vaille  V.  Rouse,  86  S.  C.  344,  68  S.  E. 
629;  Moore  r.  Napier,  64  S.  C.  564,  42 
S.  E.  997;  State  ex  rel.  Snelling  r.  Tur- 
ner, 32  S-  C.  348,  n  S.  E.  99;  Ex  parte 
Mackev,  15  S.  C.  322.  S.  D.— State  ex 
rel.  Andrews  r.  Boyden.  18  S.  D.  388, 
100  N.  W.  763.  Tenii. — Brown  r.  Crystal 
Tee  Co.,  122  Tcnn.  239,  122  S.  w!  84; 
State  V.  Enloe,  121  Tenn.  347,  117  S. 
W.  223;  Cantrell  r.  Golden,  120  Tcnn. 
204,  109  S.  W.  1154;  Harris  v.  State, 
96  Tenn.  496,  34  S.  W.  1017;  Mobile  & 

0.  R.  Co.  V.  Wisdom,  5  Heisk.  125. 
Tex. — Munaon  v.  Terrell,  101  Tex.  220, 
105  S.  W.  1114.     Vt.— Free  Press  Assn. 

1.  Nichols,  45  Vt.  7.  W.  Va.— State  v. 
Buchanan,  24  W.  Va.  362.  Wis.— Braun 
r.  Campbell,  137  Wis.  401,  119  N.  W. 
112;  Ncu  r.  Voege,  96  Wis.  489,  71  N. 
W.  880.  Wyo.— State  ex  rel.  Sullivan 
r.  Schnituer,  16  Wyo.  479,  95  Pac.  698. 
Eng. — Rex  V.  Askew,  4  Burr.  2186,  16 
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Eng.  Rul.  Cas.  760,  98  Eng.  Reprint 
139;  Rex  v.  Wheeler,  Ilardw.  99,  16 
Eng.  Rul.  Cas.  758,  95  Eng.  Reprint  61. 
Can. — Rodd  r.  County  of  Essex,  44 
Can.  Super.  137,  19  Ont.  L.  R.  659,  14 
Ont.  W.  R.  953;  Stratford  &  11.  R.  W. 
Co.  v.  County  of  Perth,  38  U.  C.  Q.  B. 
112;  7«  re  Brandon  Bridge,  2  Manitoba 
14;  Reg.  )'.  Council  of  Dartmouth,  13 
Nova  Sf'otia  402. 

[a]  A  distinction  between  proceed- 
ings involving  public  and  private  rights 
in  this  respect  was  made  in  State 
ex  rel.  Continental  Ins.  Co.  v.  Doyle, 
40  Wis.  220,  where  it  is  said:  "It  is 
true  that  courts  have  discretion  in  is- 
suing writs  of  mandamus  merely  in  aid 
of  private  right.  But  when  the  writ 
is  invoked  on  behalf  of  the  state,  as 
a  pure  prerogative  writ,  in  matters 
public!  juris,  there  is  no  discretion. 
The  writ  goes  ex  debito  justitiae,  with- 
out discretion." 

[b]  "Discretion,  when  applied  to 
a  court  of  justice,  means  sound  dis- 
cretion guided  by  law.  It  must  be  gov- 
erned by  rule,  not  by  humour:  it  must 
not  be  arbitrary,  vague,  and  fanciful, 
but  legal  and  recular. "  Lord  Mans- 
field in  Rex  r.  Wilkes,  4  Burr.  2.327, 
2539,  98  Eng.  Reprint  327,  quoted  with 
approval  in  Hislnp  r.  Tp.  of  McGilli- 
vrav,  12  Ont.  (Can.)  749.  To  same 
effect,  Milster  r.  Spartanburg.  68  S.  C. 
26,  46  S.  E.  539;  Fx  parte  :\rackey,  15 
S.  C.  322.  In  Tolbert  v.  Philadelphia, 
B.   &  W.   R.   Co.,   126  Ud.  569,  95  Atl. 

49,  the  court  says:  "The  discretion  ac- 
corded to  the  court  is  not  arbitrary, 
but  must  be  exercised  under  the  es- 
tablished rules  of  law,  and  if,  under 
these  rules,  the  party  is  entitled  to  the 
writ,  it  must  be  issued."  To  same  ef- 
fect, Mobile  &  O.  R.  Co.  v.  Wisdom, 
5   Heisk.    (Tenn.)    125. 

80.  ni. — .Tacnbsen  r.  Chicago,  191 
Til.  App.  511.  Mich.— New  York  Mtg. 
Co.  r.  Secretary  of  State,  150  Mich. 
107,  114  N.  W.  82.  Miss. — Bogan  v. 
Holder,  76  Miss.  597,  24  So.  695;  Ef- 
fingliam   v.   Hamilton,  68  Miss.   523,   10 

50.  39.  N.  C— See  Edgerton  r.  Kirby, 
156  N.  C.  347,  72  S.  E.  365,  where  the 
court  sa.vs:  "Tf  the  writ,  in  its  con- 
sequences, would  manifestly  be  at- 
tended with  hardship  and  difficulties, 
the  court  may,  and  even  should,  re- 
fuse it;  but  this  discretion  lodged  in 
the   court   is   not    an   arbitrary   one;    it 
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refusal  of  the  court  to  issue  the  writ  in  such  a  ease.*^ 

2,  Principles  Governing  Exercise  of  Discretion.  —  In  exercising 
this  discretion  the  court  will  he  guided,  in  part,  by  the  equities  of  the 
case,^'  and  may  deny  the  writ  not  only  upon  the  merits  but  upon  some 
matter  personal  to  the  party  applying  for  it,  as  laches/^  The  writ 
will  not  issue  where  it  would  result  in  an  injustice,^*  or  disorder  and 


is  a  judicial  discretion,  and  when  there 
Ib  a  right,  and  the  law  has  established 
no  adequate  and  specific  remedy,  this 
writ  should  not  be  denied."  Okla. 
Board  of  Directors  of  School  Dist.  27 
V.  Board  of  Excise,  31  Okla.  553,  122 
Pac.  520,  Ann.  Cas.  1913E,  369.  Ore. 
State  V.  Hare,  78  Ore.  540,  153  Pac. 
790,  where  the  court  says:  ''The  writ 
is  employed  to  promote  principles  of 
justice.  It  will  not  issue  in  support 
of  unjust  claims,  although  they  may 
be  technically  regular. ' '  Can. — Rodd 
V.  County  of  Essex,  44  Can.  Super.  137, 
19  Ont.  L.  R.  659,  14  Ont.  Wkly.  Eep. 
953. 

■Compare  Reg.  v.  Church  Wardens  of 
Wigan  (Eng.),  1  App.  Cas.  611,  35 
L.  T.  N.  S.  381,  25  Wkly.  Rep.  128; 
Queen  v.  Council  of  Dartmouth,  13 
Nova  Scotia  (Can.)  402,  where  the 
court  holds  that  the  granting  of  the 
alternative  writ  is  a  matter  of  wide 
discretion,  but  that  the  peremptory 
writ  is  granted  or  withheld  "upon  the 
merits." 

81.  Brooke  v.  Widdicombe,  39  Md. 
386. 

[a]  "The  discretion  of  the  court 
must  be  guided  by  law,  and  cannot  be 
exercised  in  the  denial  of  a  plain  legal 
right."  Milster  v.  City  Council  of 
Spartanburg,  68  S.  C.  26,  46  S.  E.  539. 

82.  ni. — Jacobsen  v.  Chicago,  191 
111.  App.  511.  Me. — Tnhab.  of  Bruns- 
wick r.  City  of  Bath,  90  Me.  479,  38 
Atl.  532,  where  the  court  says  the  writ 
"may  be  denied  on  grounds  of  ex- 
pediency when  equity  does  not  clearly 
require  the  contrary."  Mich. — Ten- 
nant  v.  Crocker,  85  Mich.  328,  48  N,  W. 
577. 

[a]  See  State  ex  rel.  Sullivan  v. 
Schnitger,  16  Wyo.  479,  519,  95  Pac. 
698,  "It  is  said  by  some  of  the  author- 
ities that  if  a  legal  right  is  withheld 
from  the  relators  the  consequences  of 
securing  such  right  through  the  is- 
suance of  the  writ  ought  not  to  be 
considered.  The  courts  are  not  in 
harmony  on  this  question,  but  seem 
to  have  been  governed  by  the  facts  in 
each  particular  case,  so  that  each  case 


stands  practically  upon  its  own  foot- 
ing. " 

That  mandamus  Is  administered  upon 
equitable  principles,  and  as  to  the  na- 
ture of  the  remedy  generally,  see 
supra,  II. 

83.  Mich. — McDermott  v.  Alger,  186 
Mich.  278,  152  N.  W.  991;  Besser  v. 
Alpena  Circ.  Judge,  155  Mich.  631,  119 
N.  W.  902.  Mo. — State  ex  rel.  Mis- 
souri Glass  Co.  v.  Reynolds,  243  Mo. 
715,  148  S.  W.  623;  State  ex  rel.  Priddy 
r.  Gibson,  187  Mo.  536,  86  S.  W.  177. 
Mont. — State  ex  rel.  Bailey  v.  Edwards, 
40  Mont.  313,  106  Pac.  703.  N.  J.— Tay- 
lor r.  Board  of  Councilmen,  57  N.  J. 
L.  376,  30  Atl.  431;  Clarke  v.  Earle, 
42  N.  J.  L.  94.  P.  R.— Sola  v.  Carrel, 
16  Porto  Rico  671;  Perez  v.  Executive 
Council,  16  Porto  Rico  677.  S.  C. 
State  ex  rel.  Myers  v.  Appleby,  25 
S.  C.  100;  State  ex  rel.  Cummings  v. 
Kirby,  17  S.  C.  563.  Tenn.— Mobile  & 
O.  R.  Co.  V.  Wisdom,  5  Heisk.  125. 
Tex. — Munson  v.  Terrell,  101  Tex.  220, 
105  S.  W.  1114.  Vt.— Spiritual  Athe- 
neum  Society  v.  Selectmen  of  Randolph, 
58  Vt.  192,  2  Atl.  747.  Wash.— Stata 
ex  rel.  Seymour  r.  Slater,  53  Wash.  608, 
102  Pac.  651.  Wis. — State  ex  rel.  Spence 
r.  Dick,  103  Wis.  407,  79  N.  W.  421; 
State  ex  rel.  G.  B.  &  M.  R.  R.  Co.  v. 
Jennings,  48  Wis.  549,  4  N.  W.  641. 
Can.— 7/i  re  Moffatt  v.  Sheriff  of  York, 
27  U.  C.  Q.  B.  52;  Queen  v.  Council 
of  Dartmouth,  13  Nova  Scotia  402. 

[a]  Laches  May  Completely  De- 
stroy Relator's  Right. — Thus,  an  appli- 
cation for  mandamus  to  compel  a  jus- 
tice to  allow  a  party  to  execute  an 
appeal  bond  will  be  denied  where  such 
application  is  not  made  until  after  ex- 
piration of  time  allowed  by  statute  in 
which  to  perfect  appeal.  State  ex  rel. 
Crigler  v.  Block,  7  Ohio  Dec.  (Reprint) 
532,  3  Wkly.  L.  Bui.  792,  4  Ohio  Dec. 
(Reprint)  314,  1  Cleve.  L.  Rep.  285, 
and,  a  similar  case,  Anderson  v.  Has- 
lett,    81    Kan.    532,    106    Pac.    296. 

As  to  pleading  laches,  see  generally 
the  title  "Laches." 

84.  Ala. — Bible  v.  Gaston,  146  Ala. 
434,  40  So.  936.     Md.— McEvoy  t\  City 
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confusion;"  or  where  it  is  songlit  for  improper  motives;"®  or  where 
it  \\-ill  aeeomplish.  no  substantial  ^'ood  ;''^  or  where  it  would  permit  the 
relator  to  prolit  by  his  own  wrong.^^  Nor  will  it  issue  to  enforce  the 
letter,  in  violation  of  the  spirit  of  the  law;""  or  for  idle  curiosity,  or 
for  a  merely  vexatious  or  unlawful  purpose ;"°  or  where  it  w^ould  oper- 
ate to  accomplish  a  wrong  ;^^  or  puljlic  policy  will  be  best  served^-  by 


of  Baltimore,  126  Md.  Ill,  94  Atl.  543; 
Kinlein  r.  Baltimore,  118  Md.  576,  85 
Atl.  6/9.  Mich. — Craig  v.  Wayne  Circ. 
Judge,  192  Mich.  106,  158  N.  W.  15; 
Geo.  N.  Fletcher  &  Sons  v.  Circ.  Judge, 
136  Mich.  511,  99  N.  W.  748,  11  Det. 
Leg.  N.  105.  Mo. — Ex  parte  Ashcraft, 
193  Mo.  App.  486,  186  S.  W.  532. 
Mont. — State  ex  rel.  Donovan  v.  Barret, 
30  Mont.  203,  81  Pac.  349.  N.  Y. 
People  ex  rel.  Wood  i^.  Assessor,  etc. 
of  Brooklyn,  137  N.  Y.  201,  33  N.  E. 
145;  People  ex  rel.  McClelland  v.  Dow- 
ling,  37  How.  Pr.  394,  55  Barb.  197. 
N.  D. — Territory  ex  rel.  Wallace  v. 
Woodburv,  1  N.  D.  85,  44  N.  W.  1077. 
Okla.— Stearns  v.  Sims,  24  Okla.  623, 
104  Pac.  44,  24  L.  E.  A.  (N.  S.)  475. 
Tenn. — State  ex  rel.  Spratlin  v.  Thomp- 
son, 118  Tenn.  571,  102  S.  W.  349,  20 
L.  R.  A.  (N.  S.)  1.  Can.— Re  Giles 
V.  Village  of  Wellington,  30  Ont.  610; 
Dartmouth  v.  The  Queen,  14  Can.  Super. 
45. 

[a]  The  reason  is  that  a  contrary 
rule  would  be  in  conflict  with  the 
primary  purpose  of  mandamus  which  is 
to  prevent  a  failure  of  justice.  People 
ex  rel.  Wood  r.  Board  of  Assessors,  137 
N.  Y.  201,  33  X.  E.  145,  quoted  in 
County  Court  v.  Brammer,  68  W.  Va. 
25,  37^,  69  S.  E.  450. 

[b]  Rights  of  third  parties  will  bo 
considered  and  protected.  McCorinick 
V.  New  Brunswick,  89  N.  J.  L.  117,  97 
Ati;  777;  Lutz  V.  Post,  14  Porto  Rico 
830. 

[c]  Abstract  justice  must  require 
the  issuance  of  the  writ  or  it  will  be 
withheld.  O'Brien  V.  Wavne  Circ. 
Judge,  131  Mich.  67,  9  Det'.  Leg.  N. 
176,  90  X.  W.  6S0. 

85.  Md.— McEvoy  v.  City  of  Balti- 
more, 126  Md.  Ill,  94  Atl.  543;  Kin- 
lein r.  Mavor  of  Baltimore,  118  Md. 
576,  85  Atl.  679.  N.  J.— McCormick 
V.  New  Brunswick,  89  N.  J.  L.  117,  97 
Atl.  777.  P.  R.— Lutz  r.  Post,  14  Porto 
Rico  830.  R.  L— Brennan  r.  Butler,  22 
R.  L  228,  47  Atl.  320.  S.  C— State 
er  rel.  Shiver  r.  Comptroller,  4  S.  C. 
185.  Wash.— Frye  r.  Mt.  Vernon,  42 
Wash.   268,  84  Pac.  864.     Wis.— State 
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ex   rel.    Schermerhorn   v.    McCann,    107 
Wis.   348,  S3  N.  W.  647. 

86.  Md, — Hunimelshime  v.  Hirsch, 
114  Md.  39,  79  Atl.  38.  Mich.— Hale 
V.  Risley,  69  Mich.  596,  37  N.  W.  570. 
N.  C. — Godwin  v.  Carolina  Tel.  &  Tel. 
Co.,  136  N.  C.  258,  48  S.  E.  636,  103 
Am.  St.  Rep.  941,  67  L.  R.  A.  251. 
Can. — Rodd  v.  County  of  Essex,  44  Can. 
Super.  137,  19  Ont.  L.  R.  659,  14  Wkly. 
Rep.  953. 

87.  Jacobsen  v.  Chicago,  191  111- 
App.  511.     See  supra,  III,  A,  3,  e. 

88.  Indiana  Road  Mach.  Co.  v. 
Keeney,  147  Mich.  184,  110  N.  W.  530 
(where  the  relator  created  by  fraud 
the  right  which  he  sought  thus  to  en- 
force) ;  III  re  Langdon,  45  U.  C.  Q.  B. 
47. 

89.  Cal. — Wiedwald  r.  Dodson,  95 
Cal.  450,  30  Pac.  580.  Kan.— State  v. 
Comrs.  of  Phillips  County,  26  Kan.  419. 
Minn. — State  ex  rel.  Hathorn  r.  United 
States  Express  Co.,  95  Minn.  442,  104 
N.  W.  556.  P.  R.— Sola  v.  Carrel,  16 
Porto  Rico  671.  S.  C— Moore  V.  Napier, 
64  S.  C.  564,  42  S.   E.  997. 

90.  Eaton  v.  Manter,  114  Me.  259, 
95  Atl.   948. 

91.  Mich. — Citizens'  Life  Ins.  Co.  v. 
Ins.  Comrs.,  128  Mich.  85,  87  N.  W. 
126,  8  Det.  Leg.  N.  544;  Suprs.  of  Che- 
boygan County  V.  Mentor  Twp.,  94 
Mich.  386,  54  N.  W.  169.  Neb.— State 
ex  rel.  Green  v.  Cowles,  90  Neb.  839, 
134  N.  W.  959.  N.  D.— State  ex  rel. 
Diebold  Safe  &  L.  Co.  v.  Gctchell,  3 
N.  D.  243,  55  N.  W.  585.  Pa.— Com. 
V.  Henry,  -19  Pa.  530.  W.  Va.— State 
ex  rel.  Mathenv  r.  County  Court,  47  W. 
Va.  672,  35  S.   E.  959. 

92L  Mo.— State  ex  rel.  Porter  v. 
Hudson,  226  Mo.  239,  126  S.  W.  733. 
N.  Y.— Matter  of  Waverly,  158  N.  Y. 
710,  53  N.  E.  1133  (affirmiiif]  .35  App. 
Div.  38,  54  N.  Y.  Supp.  368);  Burke 
r.  Connolly,  76  Misc.  337,  135  N.  Y. 
Supp  179.  N.  C. — Godwin  )'.  Carolina 
Tel.  &  Tel.  Co.,  136  N.  C  258,  48  S.  E. 
636,  103  Am.  St.  Rep.  941,  67  L.  R. 
A  251.  Pa. — Sterrett  r.  Electric  Re- 
porting Co.,  3  Pa.  Co.  Ct.  553,  19  Phila. 
386.      P.    R. — Lutz    t'.    Post,    14    Porto 
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refusing  the  writ.  The  doctrine  of  estoppel  may  prevent  the  issu- 
ance of  the  writ,®^ 

On  the  other  hand  the  respondent  may  not  defeat  the  mandamus  by 
showing  his  own  illegal  acts.^* 

D.  Existence  of  Another  Remedy.  —  1.  General  Statement. 
The  writ  of  mandamus  is  to  be  used  only  in  the  absence"^  of  any  other 


Eieo  830.  Eng.— Kex  v.  Mayor  of 
Portsmouth,  3  B.  &  C.  152,  4  D.  &  E. 
767,  10  E.  C.  L.  77,  107  Eng.  Keprint 
691.  Can.— Eeg.  v.  Duvaney,  12  N. 
Bruns.  581. 

93.  Gulf,  C.  &  S.  F.  E.  Co.  v.  Zim- 
merman, 99  Tex.  349,  89  S.  W.  971; 
State  ex  rel.  Trust  Co.  V.  Melton,  62 
W.  Va.  253,  57  S.  E.  729. 

94.  Board  of  Comrs.  of  La  Fayette 
Co.  V.  Hadley,  63  Fla.  90,  59  So.  14. 

95.  U.  S.— Kendall  v.  Stokes,  3  How. 
87,  11  L.  ed.  506.  Ala.— State  v.  Still, 
178  Ala.  442,  59  So.  628;  Leigh  v. 
State,  69  Ala.  261;  State  ex  rel.  Fin- 
ney V.  Williams,  69  Ala.  311.  Ariz. 
Campbell  v.  Hunt,  18  Ariz.  442,  162 
Pac.  882;  Dorrington  v.  Bd.  of  Suprs. 
of  Yuma  Co.,  8  Ariz.  4,  68  Pac.  541. 
Ark. — State  v.  Bd.  of  Directors  of 
School  Dist.,  122  Ark.  337,  183  S.  W. 
747;  Eolfe  v.  Spybuck  Drainage  Dist., 
101  Ark.  29,  140  S.  W.  988.  Cal.— Kim- 
ball V.  Union  Water  Co.,  44  Cal.  173, 
13  Am.  Eep.  157;  White  v.  Mathews, 
29  Cal.  App.  634,  156  P.  372;  Eoss  r. 
Board  of  Education,  18  Cal.  App.  222, 
122  Pac.  967.  Dei.— Swift  v.  State,  7 
Houst.  338,  6  Atl.  856,  32  Atl.  143,  40 
Am.  St.  Eep.  127;  State  ex  rel.  Eich- 
ardson  v.  Swift,  7  Houst.  137,  30  Atl. 
781.  Fla. — State  ex  rel.  Knott  v.  Has- 
kell, 72  So.  651.  Idaho.— Lewis  v.  Mt. 
Home  Co-op.  Irr.  Co.,  28  Idaho  682, 
156  Pac.  419;  State  ex  rel.  Missoula, 
etc.  Co.  V.  Whelan,  6  Idaho  78,  53  Pac. 
2;  Jolly  V.  Woodward,  4  Idaho  496, 
42  Pac.  512.  111. — School  Inspectors  of 
Peoria  v.  People  ex  rel.  Grove,  20  HI. 
525.  Ind,.— Paddock  v.  State,  114  N.  E. 
217;  Public  Service  Com.  v.  State  ex  rel. 
Merchants',  etc.  Co.,  184  Ind.  273,  111 
N.  E.  10;  Jay  V.  O'Donnell,  178  Ind. 
282,  98  N.  E.  349,  Ann.  Cas.  1915C, 
325;  Town  of  Windfall  City  v.  State 
ex  rel.  Wood,  174  Ind.  311,  92  N.  E. 
57;  Burnsville  Turnpk.  Co.  v.  State,  119 
Ind.    382,    20    N.    E,    421,    3    L.    E.    A. 

265.  la. — Sweitzer  v.  Fisher,  172  Iowa 

266,  154  N.  W.  465,  L.  E.  A.  1916B, 
611;  Kinzer  v.  Independent  School 
Dist.,  129  Iowa  441,  105  N.  W.  686, 
3    L.    E.   A.    (N.    S.)    496;    Sullivan   v. 


j  Eobbins,  109  Iowa  235,  80  N.  W.  340; 
I  Eyerly  r.  Board  of  Suprs.,  81  Iowa  189, 
I  46  N.  W.  986;  Barnett  v.  Directors  of 
!  Independent  Dist.,  73  Iowa  134,  34  N. 
W.  780;  Pickell  v.  Owen,  66  Iowa  485, 
24  N.  W.  8;  Marshall  v.  Sloan,  35  Iowa 
445;  Chance  v.  Temple,  1  Iowa  179. 
Kan. — Hamilton  v.  Smart,  78  Kan,  218, 
95  Pac.  836.  Ky.— Com.  v.  Hughes,  174 
Ky.  404,  192  S.  W.  517;  Eobertson 
V.  Donelan,  138  Ky.  149,  127  S.  W. 
754,  Ann.  Cas.  1912A,  1280.  La.— Z?i  re 
Pool,  136  La.  1030,  68  So.  115;  In  re 
Saucier,  135  La.  973,  66  So.  317; 
State  ex  rel.  Herndon  v.  City  Comrs., 
133  La.  68,  62  So.  409;  In  re  Pratt, 
123  La.  917,  49  So.  640;  Manion  &  Co. 
V.  Bd.  of  Directors  of  Pub.  Schools, 
119  La.  879,  44  So.  515;  State  ex  rel. 
Perez  v.  Whitaker,  116  La.  947,  41  So. 
218;  State  ex  rel.  Prince  v.  Police  Jury, 
108  La.  311,  32  So.  363;  State  ex  rel. 
Metropolitan  Bank  v.  Judge  Dist. 
Court,  107  La.  474,  31  So.  867.  Me. 
Dennett  v.  Acme  Mfg.  Co.,  106  Me. 
476,  76  Atl.  922;  Furbish  v.  County 
Com.,  93  Me.  117,  44  Atl.  364.  Md. 
Tolbert  v.  Philadelphia,  B.  &  W.  E. 
Co.,  126  Md.  569,  95  Atl.  49;  McEvoy 
r.  Baltimore,  126  Md.  Ill,  94  Atl.  543; 
Caroline  County  v.  Hinson,  126  Md. 
470,  95  Atl.  48;  Hummelshime  v.  Hirsch, 
114  Md.  39,  79  Atl.  38;  Brown  v.  Brugu- 
nier,  79  Md.  234,  29  Atl.  7;  George's 
Creek  Coal  Co.  v.  County  Comrs.,  59 
Md.  255;  Legg  v.  Mayor  of  Annapolis, 
42  Md.  203.  Mass. — Butler  v.  Directors 
of  Port  of  Boston,  222  Mass.  5,  109 
N.  E.  653;  Sears  v.  Town  of  Nahant, 
208  Mass.  208,  94  N.  E.  467;  Crocker 
V.  Justices  of  Superior  Court,  208  Mass. 
162,  94  N.  E.  369,  21  Ann.  Cas.  1061; 
Cheney  v.  Barker,  198  Mass.  356,  84 
N.  E.  492,  16  L.  E.  A.  (N.  S.)  436; 
Attorney  General  v.  New  York,  N.  H. 
&  H.  E.  Co.,  197  Mass.  194,  83  N.  E. 
408;  Selectmen  of  Gardner  v.  Temple- 
ton  St.  E.  Co.,  184  Mass.  294,  68  N.  E. 
340;  Wheelock  v.  Suffolk  Co.  Auditor, 
130  Mass.  486.  Mich.— Gifford  v.  Wash- 
tenaw Circ.  Judge,  189  Mich.  546,  155 
N.  W.  513;  Trumbull  Motor  Car  Co. 
V.  Wayne   Circ.  Judge,  189  Mich.  554, 
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adequate  remedy;  but  to  prevent  the  issuance  of  the  writ,  not  only 


155  N.  W.  532;  Waterman-Waterbury 
Co.  V.  School  Dist.  No.  4,  183  Mich. 
168,  150  N.  W.  104,  21  Det.  Leg.  N. 
1175;  Kingsley  r.  Kent  Circ.  Judge, 
171  Mich.  305,  137  N.  W.  71;  Craig 
r.  Ingham  Circ.  Judge,  171  Mich.  33, 
137  N.  W.  117;  Zemon  r.  Wavne  Circ. 
Judge,  171  Mich.  589,  137  N.  W.  210; 
Ilartz  r.  Wavne  Circ.  Judge,  164  Mich. 
231,  129  N.'  \V.  23;  Sturgeon  &  Co. 
r.  Board  of  Assessors,  159  Mich.  199, 
123  N".  W.  593;  Peninsular  Club  of 
Grand  Rapids  v.  Kent  Circ.  Judge,  150 
Mich.  614,  114  N.  W.  396;  Flint  v. 
Genesee  Circ.  Judge,  146  Mich.  439,  109 
N.  W.  769;  Wells  v.  Circ.  Judge,  139 
Mich.  544,  102  N.  W.  1001,  11  Det. 
Leg.  N.  910.  Minn. — State  ex  rel. 
Ilathorn  v.  United  States  Express  Co., 
95  Minn.  442,  104  N.  W.  556;  State 
e.r  rel.  McCardy  v.  Nelson,  41  Minn. 
2.'),  42  N.  W.  *548,  4  L.  R.  A.  300. 
Miss. — Robinson  r.  Bd.  of  Suprs.  Itawam- 
ba Co.,  105  Miss.  90,  62  So.  3.  Mo. 
State  ex  rel.  Lashly  v.  Wurdeman,  187 
S.  W.  257;  State  ex  rel.  Curtis  v.  Grimm, 
178  S.  W.  117;  State  ex  inf.  Barker 
f.  Kansas  Citv  Gas  Co.,  254  Mo.  515, 
163  S.  W.  854;  State  ex  rel.  Mc Wil- 
liams V.  Bates,  235  Mo.  262,  138  S.  W. 
482;  State  ex  rel.  Porter  r.  Hudson, 
226  Mo.  239,  126  S.  W.  733;  State 
ex  rel.  Potter  r.  Rilev,  219  Mo.  667, 
118  S.  W.  647;  State  ex  rel.  Priddv 
r.  Gibson,  187  Mo.  536,  86  S.  W.  177; 
State  ex  rel.  Clark  ?•.  Smith,  15  S.  W. 
614;  Sheridan  v.  Fleming,  2  S.  W.  838; 
State  ex  rel.  Watkins  r.  Macon  Co.  Ct., 

68  Mo.  29;  Mansfield  v.  Fuller,  50  Mo. 
338;  State  ex  rel.  Bartley  v.  Fletcher, 
39  I\ro.  388;  State  ex  rel.  Lyons  r.  Bank 
of  Conception,  174  Mo.  App.  589,  163 
S.  W.  945;  State  ex  rel.  Mary  Frances 
Realty  Co.  r.  Homer,  150  Mo.  App.  325, 
130  S.  W.  510;  State  ex  rel.  Evans, 
etc.  Brick  Co.  v.  Lubke,  15  Mo.  App. 
152.  Mont. — State  ex  rel.  Centennial 
Brew.  Co.  r.  District  Court,  47  Mont. 
547,  133  Pac.  679;  State  ex  rel.  Rowe 
V.  District  Court,  44  Mont.  318,  119 
Pac.  1103,  Ann.  Cas.  1913B,  396;  State 
ex  rel.  Mosher  r.  Wright,  26  Mont.  540, 

69  Pac.  101,  91  Am.  St.  Rep.  421; 
State  ex  rel.  Mitchell  r.  Toole,  26  Mont. 
22,  66  Pac.  496,  91  Am.  St.  Rep.  386, 
55  L.  R.  A.  644.  Neb.— State  ex  rel. 
Grove  v.  McGuire,  74  Neb.  769,  105 
N.  W.  471;  State  ex  rel.  Lincoln  Trac- 
tion Co.  V.  Holmes,  5  Neb.  (TTnof.) 
66,  97  N.  W.  243;   State  v.  Jessen,  66 
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Neb.  515,  92  N.  W.  584;  State  V. 
Fawcett,  64  Neb.  496,  90  N.  W.  250. 
Nev. — State  ex  rel.  Brown  v.  Nevada 
Industrial  Com.,  161  Pac.  516;  State 
ex  rel.  Mighels  v.  Eggers,  36  Nev.  364, 
136  Pac.  104;  State  ex  rel.  Abel  v. 
Eggers,  36  Nev.  372,  136  Pac.  100; 
State  ex  rel.  Holley  r.  Boerlin,  30  Ncv. 
473,  98  Pac.  402;  State  ex  rel.  Bots- 
ford  V.  Langan,  29  Nev.  459,  91  Pac. 
737;  Van  Riper  r.  Botsford,  29  Nev. 
465,  91  Pac.  738;  State  ex  rel.  Torrey- 
son  V.  Board  of  Co.  Comrs.,  22  Nev. 
263,  38  Pac.  668;  State  r.  Guerrero,  12 
Nev.  105;  Comrs.  of  Washoe  County  t\ 
Hatch,  9  Nev.  357.  N.  H.— Storer  Post, 
No.  1,  G.  A.  R.  V.  Page,  70  N.  H.  280, 
47  Atl.  264.  N.  J.— Ridgway  v.  Bd. 
of  Education,  88  N.  J.  L.  530,  96  Atl. 
390;  West  Jersey  &  S.  R.  Co.  v.  Bd. 
of  Public  Utilitv  Comrs.,  85  N.  J.  L. 
468,  89  Atl.  1017;  Vannatta  r.  Smith, 
61    N.    J.    L.    188,   38    Atl.    811;    Apgar 

r.  Trustees  of  School  Dist.,  34  N.  J.  L. 
308.  N.  M.— State  ex  rel.  Sittler  v.  Bd. 
of  Education  of  Gallup,  18  N.  M.  183, 

135  Pac.  96,  49  L.  R.  A.  (N.  S.)  62; 
Sweeney    v.    Raynolds,    17    N.    M.    282, 

12  Pac.  23.  N.  Y. — People  ex  rel. 
Lehmaier  r.  Interurban  St.  R.  Co.,  177 

N.  Y.  296,  69  N.  E.  596;  People  ex  rel. 

N.  Y.  &  H.  B.  Co.   r.  Bd.  of  Taxes  & 

Assessments,   166   N.   Y.    154.   59   N.   E. 

769;  People  ex  rel.  McMackin  r.  Bd.  of 

Police    of    N.    Y.,    107    N.    Y.    235.    13 

N.  E.  920,  11   N.  Y.  St.  403,  27  Wkly. 

Dig.  360;   People  ex  rel.  Huntington  V. 

Crennan,  141   N.  Y.  239,  36  N.  E.  187; 

People  ex  rel.  Lunnev  r.  Campbell,  72 

N.    Y.    496;    In   re    Gardner,    68    N.    Y. 

467;    People   r.   Hawkins,   46   N.   Y.   9; 

People  (X  rel.  Rottenberg  r.  Utah  Gold, 

etc.   Co.,   135    App.   Div.   418,   119   N.  Y. 

Supp.  852;  People  ex  rel.  Kevser  v.  Bd. 

of    Education,    32    Misc.    63,"  66    N.    Y. 

Supp.    149;    People    ex    rel.     Barth     V. 

Board    of   Town    Canvassers,   32    Misc. 

12.3,  66  N.  Y.  Supp.  199;  People  ex  rel 

CafiFrey  v.   Mosso,   30   Misc.    164,   63  N. 

Y.  Supp.  588;  In  re  Brooklvn  Imp.  Co., 

174    App.    Div.    448,    161    N.    Y.    Supp. 

150;    Gottchins  r.   McGoldrick,   24   Civ. 

Proc.  Rop.  292,  1  N.  Y.  Ann.  Cas.  401, 

33  N.  Y.  Supp.   441,  67  N.  Y.   St.  289; 

People  ex  rel.  Green   r.  Wood,  13   Abb. 

Pr.    374,    35    Barb.    653,    22    How.    Pr. 

28fi;    People    r.    Suprs.   of    Greene,     12 

Barb.    217;     Ex    parte    Firemen's    Ina. 

Co.,  6  Hill   243;   People   r.  Brooklvn,   1 

Wend.   318,  19  Am.   Dec.   502.     N.    D. 
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must  there  be  available  another  remedy,   but  that  remedy  must  be 


Strauss  v.  Costello,  29  N.  D.  215,  150 
N.  W.  874.  Ohio.— JState  ex  rel.  Mur- 
phy V.  Graves,  91  Ohio  St.  36,  109 
N.  E.  590;  Cincinnati  Volksblatt  Co. 
r.  Hoffnieister,  62  Ohio  St.  189,  56  N. 
E.  1033,  78  Am.  St.  Rep.  707,  48  L.  R. 
A.  732;  Fraternal  Mvstic  Circle  v.  State 
ex  rel.  Fritter,  61  Ohio  St.  628,  48  N. 
E.  940,  76  Am.  St.  Rep.  446;  State  v. 
Carpenter,  51  Ohio  St.  S3,  37  N.  E. 
261,  46  Am.  St.  Rep.  556;  State  ex  rel. 
Freon  r.  Carriage  Co.,  42  Ohio  St.  30, 
51  Am.  Rep.  794;  State  ex  rel.  Pollock 
r.  Cappeller,  6  Ohio  Dec.  (Reprint) 
863,  8  Am.  L.  Rec.  487.  Okla.— City 
of  Guthrie  r.  Stewart,  45  Okla.  603, 
146  Pac.  585;  State  ex  rel.  Goldsborough 
r.  Huston,  26  Okla.  861,  110  P^c.  907; 
Territory  v.  Crum,  13  Okla.  9,  73  Pac 
297;   Territory  v.  Hewitt,  5  Okla.   167, 

49  Pac.  60;  Steward  v.  Territory,  4 
Okla.  707,  46  Pac.  487;  Eubanks  v. 
Cole,  4  Okla.  Crim.  25,  109  Pac.  736; 
State  ex  rel.  Sims  v.  Caruthers,  1  Okla. 
Crim.  428,  98  Pac.  474.  Ore. — Wad- 
hams  &  Co.  r.  San  Francisco  &  P.  S.  S. 
Co.,  80  Ore.  64,  156  Pac.  425;  Haber- 
sham V.  Sears,  11  Ore.  431,  5  Pac.  208, 

50  Am.  Rep.  481;  Durham  r.  Monu- 
mental S.  M.  Co.,  9  Ore.  41.  Pa.— Shis- 
ler  V.  Philadelphia,  239  Pa.  468,  86  Atl. 
1019,  46  L.  R.  A.  (N.  S.)  725;  Com. 
r.  .James,  214  Pa.  319,  63  Atl.  743; 
Kensington  Electric  Co.  v.  Philadelphia, 
187  Pa.  446,  41  Atl.  309,  43  W.  N. 
C.  186;  Com.  v.  Fitler,  136  Pa.  129, 
20  Atl.  424;  Com.  r.  Thompson,  86  Pa. 
442;  Overseers  of  Porter  Twp.  r.  Over- 
seers of  Jersey  Shore,  82  Pa.  275; 
Boyle  V.  Lansford  School  Dist.,  22  Pa. 
Co.  Ct.  26;  Curran  r.  White,  22  Pa. 
Co.  Ct.  201;  Com.  ex  rel.  Wait  v.  Erie 
County  Controller,  24  Pa.  Dist.  455; 
Alexander  v.  Porter,  23  Pa.  Dist.  459; 
Cunningham  r.  Dunlap,  21  Pa.  Dist. 
459;  Com.  v.  Bleakley,  15  Pa.  Dist. 
279;  Com.  v.  Rogers,  59  Pa.  Super.  265; 
Com.  V.  Rosseter,  2  Binn.  360,  4 
Am.  Dec.  451;  Com.  t;.  Allegheny  Co. 
Comrs.,  16  Serg.  &  R.  317.  P.  1.— Lamb 
r.  Phipps.  22  Phil.  Isl.  456;  Hager  v. 
Bryan,  21  Phil.  Isl.  523;  Cruz  Herrera 
V.  McMicking,  14  Phil.  Isl.  641;  Knight 
V.  McMicking,  2  Phil.  Isl.  698.  P'.  E. 
Puente  v.  Foote,  17  Porto  Rico  853; 
Rivas  r.  Executive  Council,  16  Porto 
Rico  637;  Melendez  v.  Cuchi,  15  Porto 
Rico  641  ;  Maitin  v.  Castro,  14  Porto  Rico 
282;  Palmer  ■;;.  Guerra,  9  Porto 
Kico  499.     E.  I. — Roach  v.  Council  of 


E.  Providence,  35  R.  I.  363,  87  Atl, 
27;  Cornell  Co.  v.  Barber,  31  R.  I, 
358,  76  Atl.  801;  Putnam  Foundry  & 
Machine  Co.  v.  Council  of  Barringtou, 
28  R.  I.  422,  67  Atl.  733;  Brennan  v. 
Butler,  22  R.  I.  228,  47  Atl.  320;  Sweet 
V.  Conley,  20  R.  I.  381,  39  Atl.  326; 
Wilkinson  v.  Providence  Bank,  3  R.  I. 
22.  S.  C— National  Loan  &  E.  Bank 
r.  Jones,  103  S.  C.  80,  87  S.  E.  482, 
State  ex  rel.  Williams  v.  Hiers,  51  S.  C. 
388,  29  S.  E.  89;  State  ex  rel.  Canady 
V.  Black,  34  S.  C.  194,  13  S.  E.  361; 
State  ex  rel.  Burnett  v.  Burnside,  33 
S.  C.  276,  11  S.  E.  787;  State  ex  rel. 
Snelling  v.  Turner,  32  S.  C.  348,  US. 
E.  99;  State  ex  rel.  Gruber  v.  Knight, 
31  S.  C.  81,  9  S.  E.  692;  Ex  parte 
Maekey,  15  S.  C.  322.  Tenn.— State  v. 
Enloe,  121  Tenn.  347,  117  S.  W.  223; 
State  ex  rel.  Bond  v.  Taylor,  119  Tenn. 
229,  104  S.  W.  242;  State  ex  rel.  Sprat- 
lin  V.  Thompson,  118  Tenn.  571,  102 
S.  W.  349;  State  v.  Sneed,  105  Tenn. 
711,  58  S.  W.  1070;  State  v.  Wilbur, 
101  Tenn.  211,  47  S.  W.  411;  State  v. 
Whitworth,  8  Lea  594;  Memphis  Ap- 
peal Pub.  Co.  V.  Pike,  9  Heisk.  697; 
Mobile  &  O.  R.  Co.  v.  Wisdom,  5  Heisk, 
125;  White's  Creek  Turnpike  Co,  V. 
Marshall,  2  Baxt,  104.  Tex. — Aycock 
r.  Clark,  94  Tex,  375,  60  S,  W,  665; 
State  V.  Fisher,  94  Tex.  491,  62  S.  W, 
540;  Jackson  v.  Swayne,  92  Tex.  242, 
47  S.  W.  711;  Hogue'r,  Baker,  92  Tex, 
58,  45  S.  W.  1004;  Arkansas  B.  &  L. 
Assn.  V.  Madden,  91  Tex.  461,  44  S.  W. 
823;  Steele  r.  Goodrich,  87  Tex.  401, 
28  S.  W.  939;  Texas  Mex.  Ry,  Co.  V. 
Locke,  63  Tex.  623 ;  Kuechler  i\  Wright, 
40  Tex.  600;  Comr.  of  Gen.  Land  Office 
V.  Smith,  5  Tex.  471;  Cooney  v.  Isaackf 
(Tex.  Civ,  App.),  173  S.  W.  901;  Shook 
V.  Journeay  (Tex.  Civ.  App.),  149  8. 
W.  406;  City  of  San  Antonio  v.  Rout- 
ledge,  46  Tex.  Civ.  App.  196,  102  S.  W, 
756;  Shrewsbury  v.  Ellis,  26  Tex.  Civ. 
App.  406,  64  S.  W.  700.  Utah.— Ky- 
rimes  v.  Kvrimes,  45  Utah  168,  143 
Pac.  232;  State  v.  Booth,  21  Utah  88, 
59  Pac.  553.  Vt,— Farr  v.  St.  Johns- 
burv,  73  Vt,  42,  50  Atl.  548;  Bankers' 
Life  Ins,  Co,  v.  Howland,  73  Vt.  1,  48 
Atl.  435,  57  L,  R,  A.  374;  Sabine  v. 
Rounds,  50  Vt,  74;  In  re  White  River 
Bank,  23  Vt,  478.  Va,— Carolina,  C.  & 
O.  R.  Co.  V.  Board  of  Suprs.  of  Scott 
Countv,  109  Va.  34,  63  S.  E.  412;  Spil- 
ter  V.  Guy,  107  Va.  811,  58  S.  E.  769; 
Eubank  v.  Boughton,  98  Va,  499,  36  S. 
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adequate  to  afford  the  relief  to  which  the  reh^tor  is  entitled.'''' 


E.  529;  Suprs.  of  Nottoway  County  v. 
Powell,  95  Va.  635,  29  S.  E.  682; 
Gleaves  r.  Terry,  93  Va.  491,  25  S.  E. 
552,  34  Lj  R.  a.  144;  Wilder  r.  Kellev, 
88  Va.  274,  13  S.  E.  483;  Clay  r.  Bal- 
lard, 87  Va.  787,  13  S.  E.  262;  Lewis 
r.  Whittle,  77  Va.  415;  Page  v.  Clop- 
ton,  30  Gratt.  (71  Va.)  415;  Tyler 
r.  Taylor,  29  Gratt.  (70  Va.)  765;  Ex 
parte  Goolsby,  2  Gratt.  (43  Va.)  575; 
Kinjj  William  Justices  r.  Mundav,  2 
Leigh  (29  Va.)  165,  21  Am.  Dec.  "604; 
Dew  i\  Judges  of  Sweet  Springs,  3  fien. 
&  M.  (13  Va.)  1,  3  Am.  Dec.  639.  Wash. 
State  ex  rel.  Murphv  v.  Superior  Court, 
73  Wash.  507,  131  Pac.  1136;  State  ex 
rel.  Brunn  v.  State  Bd.  of  Medical  Ex- 
aminers, 61  Wash.  623,  112  Pac.  746; 
State  ex  rel.  Piper  r.  Superior  Court, 
45  Wash.  196,  87  Pac.  1120;  State  ex 
rel.  Krutz  r.  Washington  Trr.  Co.,  41 
Wash.  2S3,  83  Pac.  308,  111  Am.  St. 
Kep.  1019;  State  ex  rel.  Hawes  v.  Brew- 
er, 39  Wash.  65,  80  Pac.  1001,  109  Am. 
St.  Rep.  858;  State  ex  rel.  Stratton 
r.  Talhnan,  25  Wash.  295,  65  Pac.  545; 
State  ex  rel.  Townsend  Gas  &  Elec. 
Light  Co.  r.  Superior  Ct.,  20  Wash. 
502,  55  Pac.  933;  State  ex  rel.  Mc- 
Intyre  v.  Superior  Ct.,  21  Wash.  108, 
57  Pac.  352;  State  ex  rel.  Hibbard  v. 
Superior  Ct.,  21  Wash.  631,  59  Pac. 
505;  State  ex  rel.  Gannon  r.  Hitt,  13 
Wash.  547,  43  Pac.  638;  Paul  r.  Mc- 
Graw,  3  Wash.  296,  28  Pac.  532.  W.  Va. 
Doran  v.  Whvte,  75  W.  Va.  368,  83 
S.  E.  1025;  West  Virginia  Nat.  Bank 
r.  Dunkle,  65  W.  Va.  210,  64  S.  E. 
531;  Lowther  v.  Davis,  33  W.  Va.  132, 
10  S.  E.  20;  State  v.  Count v  Court,  33 
W.  Va.  589,  11  S.  E.  72.  Wis.— State 
ex.  rel.  Fire  &  Rust  Proof  C.  Co.  r. 
Icke,  136  Wis.  583,  118  N.  W.  196,  20 
L.  R.  A.  (N.  S.)  800:  State  ex  rrl. 
Fourth  Nat.  Bank  p.  Johnson,  103  Wis. 
591,  623,  79  N.  W,  1081,  51  L.  R.  A. 
33;  Board  of  Education  of  So.  Mil- 
waukee V.  State  ex  rel.  Reed,  100  W^is. 
455,  76  N.  W.  351;  Neu  v.  Voege,  96 
W^is.  489,  71  N.  W.  880;  State  t'.  Suprs. 
of  Sheboygan  County,  29  Wis.  79;  State 
ex  rrl.  Johnson  r.  Washburn,  22  Wis. 
99.  Wye— Lnbban  Co.  Treas.  v.  State, 
9  Wyo.  377,  64  Pac.  82.  Eng. — Rex  r. 
The  Nottingham  Old  Wator  Wks.,  6 
Ad.  &  El.  355,  6  L.  J.  K.  B.  89,  1 
N.  &  P.  480,  W.  W.  &  D.  166.  33  E. 
C.  L.  201,  112  Eng.  Reprint  135;  Rex 
v.  Askew,  4  Burr.  2186,  16  Eng.  Rnl. 
Cas.    760,    98    Eng.    Reprint    139;    Rex 
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V.  Bank  of  England,  2  Dougl.  524,  99 
Eng.  Reprint  334;  Rex  r.  Blooer,  2 
Burr.  1043,  97  Eng.  Reprint  697;  Reg. 
r.  Lambourn  Valley  Ry.  Co.,  22  Q.  B. 
D.  463,  58  L.  J.  Q.  B.  136,  60  L.  T. 
Rep.  (N.  S.)  54,  53  J.  P.  248;  Rex  v. 
Registrar  of  Joint-Stoclc  Companies,  21 
Q.  B.  D.  131,  57  L.  J.  Q.  B.  433,  59 
L.  T.  Rep.  N.  S.  67.  36  W.  R.  695,  52 
J.  P.  710.  Can.— City  of  Kingston  r. 
Kingston,  etc.  Ry.  Co.,  28  Ont.  399; 
In  re  Marter  and  Gravenhurst,  18  Ont. 
243;  Hislop  V.  Tp.  of  McGiilivray,  12 
Ont.  749;  In  re  Moulton  and  Haldimand, 
12  Ont.  App.  503:  In  re  Robertson  and 
Grand  Trunk  Rv.  W.  Co..  14  Ont.  L. 
R.  497,  9  Ont.  Wklv.  R.  629;  In  re 
Moffatt  r.  Sheriff  of  York,  27  U.  C.  Q. 
B.  52;  Mevers  r.  Baker,  26  U.  C.  Q.  B. 
16;  In  re  Quin,  23  U.  C.  Q.  B.  308; 
Hughes  V.  Mutual  Fire  Ins.  Co.,  13 
U.  C.  Q.  B.  153;  Trustees  of  Elzevir 
V.  Corp.  of  Elzevir.  12  U.  C.  C.  P. 
548;  Dartmouth  v.  The  Queen,  14  Can. 
Sup.  Ct.  45;  Frankel  r.  Winnipeg,  2.'i 
Man.  296;  Noble  r.  Turtle  Mountain, 
15    Man.    514. 

[a]  A  Limitation. — When  mandamus 
is  issued  l)y  an  appellate  court  in  aid 
of  its  appellate  iurisdiction,  it  is 
granted  "without  regard  to  other 
remedies."  State  r.  Sneed,  105  Tenn. 
711,   58  S.   W.   1070. 

[b]  An  unproductive  remedy  which 
is  in  itself  complete,  will  bar  man- 
damus. Thus,  mandamus  will  not  go 
to  compel  officers  of  a  corporation  to 
have  a  judgment  against  the  corpora- 
tion paid  when  sought  on  the  ground 
that  an  execution  is  unavailing  because 
the  corporation  has  no  property  which 
an  execution  will  reach.  Hughes  r. 
Mutual  Fire  Ins.  Co.,  13  U.  C.  Q.  B. 
153. 

[c]  Another  appropriate  remedy 
which  has  been  lost  by  lapse  of  time 
will  yet  bar  mandamus.  State  ex  rel. 
Journee  r.  Police  Comrs.,  110  La.  515, 
44  So.  283;  Manchester  r.  Furnald,  71 
N.   H.    15.^,  51    Atl.   657. 

fd]  A  legal  rather  than  a  physical 
remedy  is  contemplated  by  this  rule. 
Thus,  physical  power  to  withhold 
money  from  future  pa.vments  to  be 
made  by  relator  to  respondent  is  not 
such  a  remedy  as  will  bar  mandamus. 
State  ex  rel.  McDonald  v.  Holmes,  19 
N.  D.  286,  123  N.  W.  884. 

96.  Ala. — State  ex  rel.  Buckman  v. 
Wilson,    123   Ala.    259,   26   So.   482,  45 


MANDAMUS 


161 


L.  E.  A.  772;  Etheridge  v.  Hall,  7  Port. 
47.  Cal. — Eaisch  v  Bd.  of  Education, 
81  Cal  542,  22  Pac.  890.  Ind.— Van- 
dalia  E.  Co.  v.  State  ex  rel.  City  of 
South  Bend,  166  Ind.  219,  76  N.  E. 
980,  117  Am.  St.  Eep.  370  (writ  of 
error  dismissed,  207  U.  S.  359,  52  L. 
ed  246  28  Sup.  Ct  130) ;  State  ex  rel. 
Morgan  v.  Eeal  Estate  Bldg.  &  L.  Assn., 
151  Ind.  502,  51  N.  E.  1061;  Jefferson 
School  Twp.  V.  Worthington,  5  Ind. 
App.  586,  32  N.  E.  807.  la.— Prescott 
V.  Gonser,  34  Iowa  175.  La. — Succes- 
sion of  Serres,  133  La.  929,  63  So. 
409;  State  ex  rel.  Exch.  Bank  v.  Bd. 
of  Liquidators,  29  La.  Ann.  264.  Me. 
Webster  v.  Ballon,  108  Me,  522,  81  Atl. 
1009,  Ann.  Cas.  1913B,  567;  Dennett 
V.  Acme  Mfg.  Co.,  106  Me.  476,  76  Atl. 
922;  Furbish  v.  County  Comrs.,  93  Me. 
117,  44  Atl.  364;  Inhabitants  of  Bruns- 
wick V.  City  of  Bath,  90  Me.  479,  38 
Atl.  532.  Md. — Hummelshime  r.  Hirsch, 
114  Md.  39,  79  Atl.  38.  Mich..— Tawas 
&  Bay  County  E.  E.  Co.  v.  Iosco  Circ. 
Judge,  44  Mich.  479,  483, '7  N.  W.  65. 
Mo. — State  ex  rel.  Snow,  etc.  Pump  Co. 
V.  Homer,  249  Mo.  58,  155  S.  W.  405; 
State  ex  rel.  Baker  i-.  Fraker,  166  Mo. 
130,  65  S.  W.  720;  State  ex  rel.  Eiefling 
V.  Sale,  153  Mo.  App.  273,  133  S.  W. 
119.  Neb.— State  v.  Coufal,  1  Neb. 
(Unof.)  128,  95  N.  W.  362.  Nev. 
State  V.  Wright,  10  Nev.  167.  N.  H. 
Goodell  V.  Woodbury,  71  N.  H.  378, 
52  Atl.  855.  N.  M. — Territory  ex  rel 
Lester  v.  Suddith,  15  N.  M.  728,  110 
Pac.  1038;  In  re  Sloan,  5  N.  M.  590, 
25  Pac.  930.  Ohio. — Brissel  v.  State 
ex  rel.  McCammon,  87  Ohio  St.  154,  100 
N.  E.  348.  R,  L — Cornell  Co.  v.  Bar- 
ber, 31  E.  I.  358,  76  Atl.  801.  Tenn. 
State  V.  Sneed,  105  Tenn.  711,  58  S.  W. 
1070.  Va.— Carolina,  C.  &  O.  E.  Co. 
V.  Board  of  Suprs.  of  Scott  County,  109 
Va.  34,  63  S.  E.  412;  Page  r.  Clopton, 
30  Gratt.  (71  Va.)  415.  Wash.— State 
ex  rel.  Gabe  r.  Main,  66  Wash.  381,  119 
Pac.  844;  State  ex  rel.  Hill  v.  Gardner, 
32  Wash.  550,  73  Pac.  690,  98  Am.  St. 
Eep.  858.  Wis.— State  ex  rel.  Fourth 
Nat.  Bank  v.  Johnson,  103  Wis.  591, 
623,  79  N.  W.  1081,  51  L.  E.  A.  33. 
Wyo. — Lobban  Co.  Treas.  v.  State,  9 
Wyo.  377,  64  Pac.  82.  Eng.— Eex  v. 
Stepney  Borough  Council,  1  K.  B. 
(1902)  317.  Ca.n.— Attorney  General  v. 
New  Bruns.  &  Can.  Ey.  Co.,  17  N. 
Bruns.  667. 

[a]  Adequate  Remedy  Defined. — ' '  As 
a  general  rule  it  may  be  said  that,  by 
the  phrase  'another  adequate  remedy' 


is  meant  one  specifically  provided  by 
law,"  in  which  event  "it  is  presumed 
to  he  adequate.  .  .  .  If,  perchance, 
and  in  fact  it  is  not  adequate,  it  ia 
the  duty  of  the  legislative  department 
and  not  of  the  judicial  department  to 
correct  it. ' '  Lamb  v.  Phipp,  22  Phil. 
Isl.  456,  490. 

[b]  "The  controlling  question  ia 
not,  'Has  the  party  a  remedy,  but  is 
that  remedy  fully  commensurate  with 
the  necessities  and  rights  of  the  party 
under  all  the  circumstances  of  the  par- 
ticular case?'  "  Sinclair  v.  Young,  100 
Va.  284,  40  S.  E.  907.  Same  quotation 
in  Cal. — Eaisch  v.  Bd.  of  Education,  81 
Cal.  542,  22  Pac.  890.  Me.— Dennett 
V.  Acme  Mfg.  Co.,  106  Me.  476,  76 
Atl.  922.  R.  I. — Cornell  Co.  i'.  Barber, 
31  E.  I.  358,  76  Atl.  801.  "It  is  the 
inadequacy  and  not  the  absence  of  other 
legal  remedies,  coupled  with  the  dan- 
ger of  a  failure  of  justice,  which  de- 
termines the  propriety  of  the  relief 
by  mandamus."  La  Grange  v.  State 
Treasurer,  24  Mich.  477;  Goodell  v. 
Woodbury,  71   N.   H.   378,  52   Atl.   855. 

[c]  "The  remedy  at  law  which  will 
operate  as  a  bar  to  mandamus  must 
generally  be  such  a  remedy  as  will  en- 
force a  right,  or  the  performance  of  a 
duty.  A  remedy  cannot  be  said  to 
be  fully  adequate  to  meet  the  justice 
and  necessities  of  a  case  unless  it 
reaches  the  end  intended,  and  actually 
compels  a  performance  of  the  duty  in 
question,  .  .  .  must  be  adequate  to 
place  the  injured  party,  as  nearly  as 
the  circumstances  of  the  case  will  per- 
mit, in  the  position  which  he  occupied 
before  the  injury  or  omission  com- 
plained of."  Eichmond  Ey.  &  E.  Co. 
V.  Brown,  97  Va.  26,  32  S.  E.  775, 
quoted  with  approval  in  Sinclair  v. 
Young,  100  Va.  284,  40  S.  E.  907. 

[d]  There  is  no  general  rule  by 
which  the  adequacy  or  inadequacy  of 
a  remedy  can  be  ascertained;  the 
question  is  one  to  be  determined  upon 
the  facts  of  each  particular  case.  The 
writ  will  not  be  issued  on  account  of 
the  inconvenience,  expense  or  delay 
of  other  remedies,  but  will  be  granted 
where  the  remedy  available  is  insufll- 
cient  to  prevent  immediate  injury  or 
hardship  to  the  party  complaining,  par- 
ticularly in  criminal  cases.  McKee  v. 
De  Graffenried,  33  Okla.  136,  124  Pac. 
303;  Evans  v.  Willis,  22  Okla.  310,  97 
Pac.  1047,  19  L.  E.  A.  (N.  S.)  1050, 
18  Ann.  Cas.  258. 

[e]  It  need  not  be  as    speedy    as 
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2  Civil  Action.  —  Conorally.  of  course,  if  a  civil  action  will  afford 
an  adequate  remedy  mandamus  will  not  issue."  But  in  the  ease  of 
corporation  and  ministerial  officers  the  fact  that  they  may  be  liable 
in  a  civil  action  for  failure  to  perform  does  not  prevent  the  issuance 
of  mandamus  to  compel  them  to  perform  their  duties  according  to  law. 
Nor  will  the  fact  that  there  is  a  civil  action  on  the  officer  s  bond  pre- 
vent the  enforcement  of  his  duty  by  niandamus.^^ 

3  Equitable  Remedy.  —  The  general  rule  is  that  the  existence  of 
an  equitable  remedy  is  no  bar  to  mandamus,^  although  some  authori- 


niandamus.  State  ex  rel.  Backus-Brooks 
Co.  V.  District  Court,  108  Minn.  535, 
122  N.  W.  314. 

[f]  The  other  remedy  must  he 
"equally  convenient,  heneficial,  and 
effective"  ami  must  be  such  a  remedy 
as  will  enforce  "in  some  way  the 
performance  of  the  particular  duty,  and 
not  merely  a  remedy  which  in  the  end 
eaves  the"  party  to  whom  the  duty  is 
owed,  unharmed  by  its  nonperform- 
ance." State  ex  rel.  Brickman  v.  Wil- 
son, 123  Ala.  259,  26  So.  482,  45  L.  E. 
A  772,  quoted  with  approval  in  Mc- 
Coy V.  Handlin,  35  S.  D.  487,  153  N. 
W.'  361,  Ann.  Cas.  1917 A,  1046,  L.  E. 
A.    1915E,   858. 

ftr]  Relief  upon  the  very  subject- 
matter  of  the  application  must  be  af- 
forded in  the  other  remedy  or  it  will 
not  supersede  mandamus.  Fremont  v. 
Crippen,  10  Cal.  211,  70  Am.  Dec.  711; 
Webster  r.  Ballou,  108  Me.  522,  81  Atl. 
1009,  Ann.  C:is.  1913B,  567;  Dennett  v. 
Acme  Mfg.  Co.,  106  Me.  476,  76  Atl. 
922. 

Ih]  Against  Common  Carriers. — In 
Minnesota,  Con.  St.  1894,  S400,  pro- 
vides "in  substance  for  the  issuance 
of  a  writ  of  mandamus  against  com- 
mon carriers  to  secure  to  any  one 
proffering  a  package  transportation 
upon  terms  and  conditions  as  favorable 
as  those  given  ...  to  any  other 
shipper.  That  remedy  is  expressly  made 
cumulative.  The  effect  of  this  act  is 
to  confer  upon  the  district  court  judi- 
cial  power  to  issue  the  writ  in  proper 
rases  of  the  kind  named.  There  is 
nothing  in  its  express  provision,  in  its 
purpose,  or  in  its  proper  construction, 
which  obliges  that  court  to  grant  a 
writ  of  mandamus  in  violation  of  the 
general  principles  which  precedents 
recognize  as  controlling  its  issuance." 
State  ex  rel.  Hathorn  r.  United  States 
Exp.  Co.,  95  Minn.  442,  104  N.  W. 
556.  See  generally  the  title  "Public 
Service  Corporationsw" 
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[i]  In  case  the  other  remedy  is  of 
doubtful  efficacy  mandamus  may  be  is- 
sued. Clark  V.  Miller,  47  Barb.  (N.  Y.) 
38. 

97.  N.  Y. — People  r.  Campbell,  72 
N.  Y.  496.  Pa. — Birmingham  F.  Ins. 
Co.  V.  Commonwealth,  92  Pa.  72.  R.  I. 
Sweet  V.  Conley,  20  R.  T.  381,  39  Atl. 
326;  Wilkinson  r.  Providence  Bank,  6 
R.  T.  22. 

98.  la. — Prescott  r.  Gonser,  34  Iowa 
175.  Mo. — State  ex  rel.  Black  v.  Wil- 
son, 158  Mo.  App.  105,  139  S.  W.  705. 
N.  Y. — People  ex  rel.  Fiedler  v.  Mead, 
24  N.  Y.  114;  People  i\  Supra,  of 
Chenango,  11  N.  Y.  563;  People  ex  rel. 
Weed-Parsons  Pr.  Co.  v.  Palmer,  14 
Misc.  41,  35  N.  Y.  Supp.  222,  68  N.  Y. 
St.  166;  McCullough  r.  Mayor  of  Brook- 
Ivn,  23  Wend.  458;  People  v.  Brook- 
Ivn,  1  Wend.  318,  19  Am.  Dec.  502. 
Wis. — State  ex  rel.  Van  Vliet  v.  Wil- 
son, 17  Wis.  687. 

99.  American  Bridge  Co.  r.  Wheeler, 
35  Wash.  40,  76  Pac.  534,  where  one 
reason  assigned  is  that  a  remedy  for 
official  misconduct  by  suit  on  the  offi- 
cial bond  is  not  such  as  will  bar  man- 
damus since  "the  plain,  speedy  and 
adequate  remedy  by  an  ordinary  action, 
which  will  defeat  the  right  to  man- 
damus must  be  a  remedy  against  the 
respondent  in  the  mandamus  proceed- 
ings, and  not  against  third  per.sons. " 
And  see  People  ex  rel.  Griffin  r.  Steele, 
2  Barb.  (N.  Y.)  397,  1  Edm.  S^^'-  Gas. 
505,  where  the  court  says  "that  it 
is  well  settled  that  as  to  corporations 
.ind  ministerial  officers,  the  existence  of 
another  and  an  adequate  remedy  is  no 
objection  to  awarding  this  writ." 

1.  Mich. — People  V.  State  Treasurer, 
24  Mich.  468.  Mo. — State  ex  rel.  Lyons 
r.  Bank  of  Conception,  174  Mo.  App. 
589,  163  S.  W.  945.  Ore. — Slemmons  V. 
Thompson,  23  Ore.  215,  31  Pac.  514. 
Pa. — The  Phoenix  Iron  Co.  v.  Sellers, 
113  Pa.  563,  6  Atl.  75,  43  Leg.  Int. 
500;  Commonwealth  r.  Comra.  of  Alle- 
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ties  have  declared  that  it  may  be  considered  by  the  court  in  exercis- 
ing its  discretion  as  to  the  issuance  of  the  writ.^ 

4.     Appeal  and  Error.  —  Mandamus  will  not  issue  where  there  is 
an  adequate  remedy  by  appeal  or  writ  of  error.^ 


gheny  Co.,  32  Pa.  218;  Douglas  v.  Mc- 
Lean, 25  Pa.  Super.  9;  Commouwealth 
V.  Coxe,  1  Leg.  Chron.  89.  Tenn. — State 
V.  Sneed,  105  Tenn.  711,  58  S.  W.  1070. 
Eng. — Eex  v.  Whitstable  Fishery,  etc. 
Co.,  7  East  353,  103  Eng.  Eeprint  136; 
Rex  V.  London  Assurance  Co.,  5  B. 
&  Aid.  899,  901,  7  E.  C.  L.  489,  106 
Eng.  Reprint  1420;  Rex  V.  Stafford,  3 
T.  R.  646,  651,  100  Eng.  Reprint  782; 
Rex  V.  Rennett,  2  T.  R.  197,  100  Eng. 
Reprint  107.  Can. — See  In  re  Moulton 
and  Haldimand,  12  Ont.  App.  503, 
where  the  court  prefaces  an.  obiter 
statement  of  this  rule  with  "Before 
the   fusion   of   the   courts    .     .     .  " 

See  Hershey  v.  Reclamation  Dist.  No. 
730,  162  Cal.  "401,  122  Pac.  1074,  where 
the  court  say  "A  suit  in  equity  would 
be  of  dovibtful  efficacy,  and  the  exist- 
ence of  such  a  remedy  does  not  bar 
the  right  to  a  writ   of  mandate." 

[a]  In  Ohio,  an  equitable  remedy, 
as  by  injunction,  has  been  considered 
as  being  within  the  meaning  of  a  stat- 
ute limiting  the  use  of  mandamus  to 
cases  where  there  was  not  a  "plain 
and  adequate  remedy  in  the  ordinary 
course  of  the  law."  Cincinnati  Volks- 
blatt  Co.  V.  Hoffmeister,  62  Ohio  St. 
189,  56  N.  E.  1033,  78  Am.  St.  Rep. 
707,  48  L.  R.  A.  732;  Fraternal  Mystic 
Circle  v.  State  ex  rel.  Fritter,  61  Ohio 
St.  628,  48  N.  E.  940,  76  Am.  St.  Rep. 
446  {quotinq  from  Freon  v.  The  Car- 
riage Co.,  42  Ohio  St.  30,  51  Am.  Rep. 
794:  "Where  there  is  no  plain  and 
adequate  remedy  either  at  law  or  in 
equitj'");  State  v.  Carpenter,  51  Ohio 
St.  83,  37  N.  E.  261,  46  Am.  St.  Rep. 
556. 

[b]  Right  to  an  injunction  was  con- 
sidered no  bar  to  mandamus  where  the 
latter  was  "more  expeditious"  than 
the  former,  in  St.  Louis,  S.  F.  &  T. 
Ry.  Co.  V.  Smith  (Tex.  Civ.  App.),  99 
S.  W.  171. 

[c]  Adequate  equitable  remedy  will 
bar  mandamus,  see  Oklahoma  Natural 
Gas  Co.  )'.  State  ex  rel.  West,  47  Okla. 
601,  150  Pac.  475. 

2.  Mich. — People  v.  State  Treasurer, 
24  Mich.  468.  Mo. — State  ex  rel.  Lyons 
V.  Bank  of  Conception,  174  Mo.  App. 
589,   163    S.   W.    945.      N.    Y.— People 


ex  rel.  Frost  v.  New  York  Cent.,  etc. 
R.  Co.,  168  N.  Y.  187,  61  N.  E.  172. 
Pa. — See  Com.  ex  rel.  Rawle  v.  Suprs. 
of  CoUey  Twp.,  29  Pa,  121,  where  the 
court  say, — "As  the  party  has  an  am- 
ple remedy  ...  by  injunction,  we  see 
no  necessity  for  granting  him  the  reme- 
dy applied  for  here." 

3.  U.  S. — Alexander  v.  Crollott,  199 
U.  S.  580,  26  Sup.  Ct.  161,  50  L.  ed. 
317;  United  States  v.  Duell,  172  U.  S. 
576,  19  Sup.  Ct.  286,  43  L.  ed.  559; 
In  re  Pennsylvania  Co.,  137  U.  S.  451, 
n  Sup.  Ct.  141,  34  L.  ed.  738;  Ex  parte 
Baltimore  &  O.  R.  Co.,  108  U.  S.  566, 
2  Sup.  Ct.  876,  27  L.  ed.  812;  Ex  parte 
Newman,  14  Wall.  152,  20  L.  ed.  877. 
Ala. — Ex  parte  Southern  Tel.  Co.,  73 
Ala.  564;  Ex  parte  South  &  N.  A.  R. 
Co.,  65  Ala.  599;  Ex  parte  Grant,  53 
Ala.  16.  Ark. — Ex  parte  Hutt,  14  Ark. 
368;  Ex  parte  Williamson,  8  Ark.  424. 
Cal. — Aldrich  v.  Superior  Court,  135 
Cal.  12,  66  Pac.  846.  Ind,— Gregg  v. 
State,  151  Ind.  241,  51  N.  E.  359; 
Board  of  Comrs.  v.  Johnson,  124  Ind. 
145,  24  N.  E.  148,  19  Am.  St.  Rep.  88, 
7  L.  R.  A.  684.  La. — Hanson  v.  Police 
Jury,  16  La.  1080,  41  So.  321;  State 
ex  rel.  Sholars  v.  King,  52  La.  Ann. 
1548,  28  So.  105.  Mich.— Wells  v.  Mont- 
calm Circuit  Judge,  139  Mich.  544,  102 
N.  W.  1001;  People  v.  Ingham  Circuit 
Judge,  123  Mich.  618,  82  N.  W.  267. 
Miss. — Board  of  Police  v.  Grant,  9 
Smed.  &  M.  77,  47  Am.  Dec.  102.  Mo. 
State  ex  rel.  Snow,  etc.  Pump  Co.  v. 
Homer,  249  Mo.  58,  155  S.  W.  405; 
State  V.  Rombauer,  125  Mo.  632,  28  S. 
W.  968;  State  ex  rel.  Pinger  t\  Rey- 
nolds, 121  Mo.  App.  699,  97  S.  W.  650; 
State  V.  Walker,  85  Mo.  App.  247.  Neb. 
State  V.  Westover,  2  Neb.  (Unof.)  768, 
89  N.  W.  1002.  N.  Y.— Jansen  v. 
Davison,  2  Johns.  Cas.  72;  People  ex 
rel.  Wright  v.  Coffin,  7  Hun  608.  N.  D. 
Strauss  v.  Costello,  29  N.  D.  215,  150 
N.  W.  874.  Pa. — Com.  v.  Thomas,  163 
Pa.  446,  30  Atl.  206.  S.  C— State  v. 
Mitchell,  3  Brev.  520,  2  Tread.  Const. 
703.  S.  D. — State  ex  rel.  Kronschnabel 
V.  Taylor,  30  S.  D.  304,  138  N. 
W.  372.  Tex.  —  State  v.  Fish- 
er, 94  Tex.  491,  62  S.  W.  540. 
Utah.— State  v.  Booth,  21  Utah  88,  59 
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5.  Supersedeas.  —  When.'  the  writ  of  snpersodeas  ^vill  sprvp  the 
Bamo  pnri)()so,  a  \vrit  of  manrlamns  will  not  issue.* 

6.  Indictment  and  Kindred  Proceedings.  —  Tho  fact  that  respond- 
ent "may  he  iiulictrd,'  or  that  he  may  l)e  removed  from  office,"  ^nll  not 
defeat  the  rrlalor's  riirlit   to  maiulamus. 

7.  Statutory  Remedy.  —  Where  statutes  provide  a  remedy  whieh 
is  complete,  and  expeditious,  mandamus  will  not  issue.''  That  such 
remedy  is  no  longer  available  by  reason  of  relator's  neglect  does  not 
remove  a  case  from  the  application  of  this  rule.« 

E.  Purpose  and  Operation  of  Writ."  — 1.  General  Statement. 
The' primary  purpose  of  the  remedy  of  mandamus  is  to  prevent  a  fail- 
ure of  justice  where  the  law  does  not  provide  adequate  means  of  re- 


Pac.  .55.3.  Wash.— State  r.  Superior  Ct., 
40  Wash.  443,  82  Pac.  87.5,  111  Am. 
St.  Eep.  91.5,  2  L.  R.  A.  (N.  S.)  568; 
Siate  r.  Tallman,  29  Wash.  317,  69  Pac. 
1101;  State  v.  Superior  Court,  21  Wash. 
108,  57  Pac.  352.  W.  Va.— Miller  v. 
Tucker  Countv  Court,  34  W.  Va.  28o, 
12  S.  E.  702.  Wis.— State  ex  rel. 
Fourth  Nat.  Bk.  r.  .Johnson,  103  Wis. 
591,  79  N.  W.   1081,  51   L.   R.   A.  33. 

Mandamus  not  a  substitute  tor  ap- 
peal   or    writ    of    error,   see    infra,    III, 

E    2. 

'[a]  Right  to  an  appeal,  although 
lost  by  lapse  of  time,  will  bar  man- 
damus when  it  was  only  because  of 
relator's  neglect  that  his  right  of  ap- 
peal was  lost.  State  t-r  rel.  .Journee  v. 
Police  Comrs.  of  New  Orleans,  119  La. 
515,  44  So.  283;  State  V.  Supervisors, 
29  Wis.  79. 

[b]  In  criminal  cases  "it  appears 
that  .  .  .  neither  appeal,  habeas  cor- 
pus, nor  certiorari  would  be  a  plain, 
speedy,  or  adequate  remedy."  McKeo 
r.  De  Graffenreid,  33  Okla.  136,  124 
Pac.  303. 

[cl  Where  a  party  may  be  impris- 
oned appeal  is  not  an  adequate  remedy. 
McKee  r.  De  Graffenreid,  33  Okla.  136, 
124  Pac.  303. 

4.  Er  parte  The  Milwaukee  R.  Co., 
5  Wall.   {V.  S.i   l'^'^,  18  L.  ed.  676. 

As  to  supersedeas  generally,  sec  the 
title  "Supersedeas  and  Stay  of  Pro- 
ceedings." 

5.  Me. — Inhabitants  of  Brunswick  v. 
City  of  Bath,  90  Me.  479,  38  Atl.  532: 
Mo".— Bvrno  r.  Harbison,  1  Mo.  225. 
N.  J.— Lav  r.  Roboken,  75  N.  J.  L.  315, 
67  Atl.  1024;  Jn  re  Trenton  Water 
Power  Co.,  20  N.  .T.  L.  659,  Rob.  Ann. 
Cas.  Extr.  Leg.  Rem.,  26;  State  r.  Hol- 
lidav,  8  N.  .L  L.  205.  Pa— Com.  r. 
Doylestown  Suprs.,  16  Pa.  Co.  Ct.  161. 
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Compare  Reading  v.  Com.,  11  Pa.  196, 
51  Am.  Dec.  534,  where  the  court  re- 
fused a  mandamus  because  the  respond- 
ent might  be  indicted  for  his  failure 
to  perform  the  duty  in  question,  doing 
so  simply  as  a  matter  of  discretion. 
Eng. — Rex  r.  Severn,  etc.  R.  Co.,  S 
Barn.  &  Aid.  (K.  B.)  646,  106  Eng. 
Reprint  501;  Rex  r.  Comrs.  of  Dean 
Inclosure,  2  M.  &  S.  80,  105  Eng.  Re- 
print 311.  Can. — 7/i  re  Moulton  and 
Haldimand,  12  Ont.  App.  503;  Attor- 
ney General  v.  New  Bruns.  &  Can.  Ry. 
Co.,  17  X.  Bruns.  667. 

[a]  The  reason  is  that  the  penalty 
might  be  paid  and  the  duty  remain  yet 
unperformed.  Lay  r.  Hoboken,  75  N. 
J.  L.  315,  67  Atl.'  1024;  In  re  Trenton 
Water  Power  Co.,  20  N.  J.  L.  659,  Rob. 
Ann.  Cas.  Extr.  Leg.  Rem.,  26;  State 
V.  Hollidav,  8  N.  J.  L.  205;  Rex  r.  Sev- 
ern, etc.  R.  Co.,  2  Barn.  &  Aid.  (K.  B.) 
646,   106   Eng.   Reprint   501. 

6.  United  States  r.  Black,  128  U.  S, 
40,  9  Sup.  Ct.  12,  32  L.  ed.  354;  Ken- 
dall r.  United  States,  12  Pet.  (U.  S.) 
524,  9  L.  ed.  1181;  Goodell  v.  Wood- 
burv,  71  N.  H.  378,  52  Atl.  855. 

7.  N.  H. — State  ex  rel.  Chandler  v. 
Manchester,  etc.  R.  Co.,  62  N.  H.  29. 
Pa. — Birmingham  F.  Ins.  Co.  v.  Com., 
92  Pa.  72;  Com.  r.  Thompson,  86  Pa. 
■1-12;  Com.  r.  Clark,  6  Phila.  498.  S.  D. 
Taubman  r.  Aurora,  14  S.  D.  206,  84 
N.  W.  784.  W.  Va..— Doran  r.  Wliyte, 
75  W.  Va.  368,  83  S.  E.  1025.  Wis. 
State  r.  Suprs.  of  Sheboygan  County, 
29   Wis.   79. 

8.  Taubman  r.  Aurora,  14  S.  D.  206, 
84  N.  W.  784;  State  r.  Suprs.  of  She- 
boygan County,  29  Wis.  79. 

9.  For  distinction  between  the  oper- 
ation of  the  alternative  and  peremptory 
writs  of  mandamus,  sec  i<upra,  VI,  F, 
K. 
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lief  through  its  ordinary  channels,^''  by  compelling  the  individual 
against  whom  it  is  directed  to  perform  some  act  which  ought  to  be 
performed,"  not  by  undoing  that  which  ought  not  to  have  been  done/* 
It  operates  only  in  personam,  i.  e.,  by  coercing  the  individuals^  It 
may  not  be  used  as  a  preventative  remedy,^*  nor  in  anticipation  of  an 


10.  La. — State  ex  rel.  Exchange 
Bank  v.  Bd.  of  Liquidators,  29  La. 
Ann.  264.  Md. — Legg  v.  Mayor  of  An- 
napolis, 42  Md.  203.  Mont. — "Chumasero 
V.  Potts,  2  Mont.  242.  Nev. — State  v. 
Comrs.  of  Lander  Co.,  22  Nev.  71,  35 
Pac.  300.  N.  Y. — People  v.  Supervisors 
of  Greene,  12  Barb.  217.  Ohio. — State 
ex  rel.  O 'Hara  r.  Bd.  of  Education, 
Svmmes  Twp.,  7  Ohio  Dec.  (Reprint) 
326,  2  Wkly.  L.  Bui.  114.  Pa.— Com. 
eir  rel.  McConnell  r.  Shields,  36  Pa.  Co. 
Ct.  657.  Tenn. — Williams  v.  Saunders, 
5  Coldw.  60;  State  r.  Miller,  1  Lea  596. 
Tex. — Texas  Mex.  Ry.  Co.  v.  Locke,  63 
Tex.  623;  Milliken  V.  City  Council,  54 
Tex.  388.  Va.— Page  v.  Clopton,  30 
Gratt.  (71  Va.)  415.  W.  Va.— Fleshman 
V.  McWhorter,  54  W.  Va.  161,  46  S.  E, 
116.  Eng. — Rex  v.  Bishop  of  Chester, 
1  T.  R.  396,  99  Eng.  Reprint  1158; 
Rex  t'.  Askew,  4  Burr.  2186,  16  Eng. 
Rul.  Cas.  760,  98  Eng.  Reprint  139; 
Rex  r.  Barker,  3  Burr.  1265,  97  Eng. 
Reprint  823;  Rex  v.  Wheeler,  Hardw. 
99,  16  Eng.  Rul.  Cas.  758,  95  Eng.  Re- 
print 61. 

[a]  "The  primary  object  of  the 
writ  of  mandamus  is  to  compel  action." 
People  ex  rel.  McCabe  v.  Matthies,  92 
App.  Div.  16,  87  N.  Y.  Supp.  196, 
quoting  from  People  ex  rel.  Harris  v. 
Commrs.  of  Land  Office,  149  N.  Y.  26, 
43   N.   E.   418. 

[b]  It  is  not  the  object  of  manda- 
mus "to  supersede  existing  legal  rem- 
edies, but  to  supply  the  want  of  them. 
People  V.  Suprs.  of  Greene,  12  Barb. 
(N.  Y.)  217;  Com.  v.  Rogers,  59  Pa. 
Super.   265. 

11.  ni. — People  ex  rel.  Olson  v. 
Sweitzer,  185  111.  App.  282:  People  ex 
rel.  Seeberger  v.  Rose,  164  111.  App.  159. 
la. — Federal  Contracting  Co.  v.  Board 
of  Suprs.  of  Webster  Co.,  153  Iowa  362, 
133  N.  W.  765.  Mich.— Waterman-Wat- 
erbury  Co.  v.  School  Dist.  No.  4,  183 
Mich.  168,  21  Det.  Leg.  N.  1175,  150  N. 
W.  104. 

12.  People  ex  rel.  Olson  v.  Sweitzer, 
185  111.  App.  282;  People  ex  rel.  See- 
berger V.  Rose,  164  111.  App.  159. 

13.  U.  S.— United  States  ex  rel.  Ber- 
nardin  v.  Butterworth,  169  U.  S.   600, 


18  Sup.  Ct.  441,  42  L.  ed.  873;  Warner 
Valley  Stock  Co.  v.  Smith,  165  U.  S. 
28,  17  Sup.  Ct.  225,  41  L.  ed.  621, 
United  States  v.  Boutwell,  17  Wall.  604, 
21  L.  ed.  721.  Ala. — Home  Guano  Co. 
r.  State  ex  rel.  Pike,  193  Ala.  548,  69 
So.  419.  Conn. — Norwalk,  etc.  Elec.  L. 
Co.  V.  Common  Council,  71  Conn.  381, 
42  Atl.  82.  Tex. — Carpenter  v.  Kone, 
54  Tex.  Civ.  App.  264,  118  S.  W.  203. 
Can. — Ex  parte  McGibbon,  7  New- 
foundl.   417. 

[a]  What  the  law  regards  and 
seeks  to  enforce  by  a  writ  of  mandamus 
is  "the  personal  obligation  of  the  in- 
dividual to  whom  it  addresses  the  writ. 
If  he  be  an  officer,  and  the  duty  be 
an  official  one,  still  the  writ  is  aimed 
exclusively  against  him  as  a  person 
and  he  only  can  be  punished  for  dis- 
obedience. The  writ  does  not  reach 
the  office."  Gold  v.  Campbell,  54  Tex. 
Civ.  App.  269,  117  S.  W.  463,  quoting 
from  United  States  v.  Boutwell,  17 
Wall.   (U.  S.)   604,  21  L.  ed.  721. 

[b]  Against  Corporation. — In  such 
a  case  the  writ  operates,  not  against 
the  corporation,  but  against  the  proper 
official  thereof.  Home  Guano  Co.  t\ 
State  ex  rel.  Pike,  193  Ala.  548,  69  So. 
419. 

[c]  Against  a  Board. — "The  in- 
dividual members  are  dealt  with  as  in 
the  case  of  a  corporation,  for  the  pur- 
pose of  punishment,  if  the  command 
is  disobeyed."  Norwalk  &  S.  N.  Elec. 
L.  Co.  V.  Common  Council,  71  Conn. 
381,  42  Atl.   82. 

fd]  When  addressed  to  an  officer, 
still  the  writ  is  aimed  exclusively 
against  him  as  a  person;  it  does  not 
reach  the  office.  United  States  ex  rel. 
Bernardin  v.  Butterworth,  169  U.  S. 
600,  18  Sup.  Ct.  441,  42  L.  ed.  873; 
Warner  Valley  Stock  Co.  v.  Smith,  165 
U.  S.  28,  17  Sup.  Ct.  225,  41  L.  ed. 
621. 

Contempt  proceedings  for  failure  to 
obey  writ,  see  infra,  VT,  L,  1. 

14>.  Fla. — State  ex  rel.  Catts  v. 
Crawford,  73  So.  589.  Md.— Hummel- 
shime  v.  Hirsch,  114  Md.  39,  79  Atl.  38; 
Legg  V.  Mayor  of  Annapolis,  42  Md. 
203,    where    the    court    says:    "In    the 
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omission  of  duty;  that  is  respondent  must  be  actually  in  default  of  a 
legal  duty  then  due.^' 


case  of  Hoff.  r.  Poach,  2  Salk.  572,  a 
dissentinji  minister  bcinp;  qualified  to 
preach  under  the  toleration  act,  and 
being  illegally  convicted  for  the  exer- 
cise of  his  right  .  .  .  applied  for  a 
mandamus  to  be  permitted  to  preach. 
But  the  writ  was  denied,  and  the  court 
held,  '  that  a  mandamus  is  always  to 
do  some  act  in  execution  of  law'; 
where  as  the  writ,  if  issued  in  that 
case,  would  be  in  the  nature  of  a  writ 
de  non  molestando. "  Mass. — See  Lar- 
com  r.  Olin,  160  Mass.  102,  35  N.  E. 
113.  Mich. — Attorney  General  ex  rel. 
Hudson  r.  Common  Council  of  Detroit, 
164  Mich.  369,  129  N.  W.  879.  Mo. 
Dunklin  County  r.  Dist.  County  Ct.,  23 
Mo.  449.  Ohio.— Fraternal  :\Ivstic  Circle 
r.  State  ex  ;</.  Fritter,  61  Oliio  St.  628, 
48  N.  E.  940,  76  Am.  St.  Kep.  446.  Pa. 
Bedford  School  Directors  r.  Anderson, 
45  Pa.  388.  Tex.-^allaghan  r.  Mc- 
Gown  (Tex.  Civ.  App.),  90  S.  W.  319; 
Yellowstone  Kit  v.  Wood,  18  Tex.  Civ. 
App.  683,  43  S.  W.  1068.  Wash.— State 
ex  rel.  Pelton  v.  Ross,  39  Wash.  399,  81 
Pac.   865. 

As  to  the  distinction  between  manda- 
mus and  injunction  and  prohibition, 
see   firipra,   T. 

fal  Where  prohibition  has  been 
abolished  mandanius  may  issue  to  pre- 
vent a  violation  of  the  law  when  there 
is  no  other  remedv.  State  ex  rel.  Par- 
mentcr  r.  Troup,  '98  Neb.  333,  152  N. 
W.  748,  L.  R.  A.  1915E,  936. 

[b]  An  exception  is  sometimes  ob- 
served. Thus  in  a  case  where  manda- 
mus was  sought  to  compel  a  board  to 
refrain  from  further  proceedings  in 
the  matter  of  an  election,  it  was  said: 
"The  only  claim  that  could  be  urged 
that  mandamus  is  not  the  proper  rem- 
edy in  this  instance  is  that  it  in  effect 
seeks  to  prevent  the  doing  of  an  act, 
and  not  to  compel  its  performance;  but 
such  relief  by  mandamus  must  be  ob- 
tainable, at  least  in  exceptional  cases, 
where  it  is  thf»  only  remedy  availaV)le. 
.  .  .  There  is  no  more  objection  in 
reason  or  upon  principle  to  a  negative 
mandamus  than  there  is  to  a  manda- 
tory injunction."  People  ex  re].  Conk- 
lin'r.  Boyle,  98  Misc.  364,  163  N.  Y. 
Supp.   72. 

15.  ni. — People  ex  rel.  Williams  v. 
Lower,  168  Dl.  App.  32.  la. — Pierce 
V.  Executive  Council  of  Iowa,  165  Iowa 
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465,  146  N".  W.  85;  Independent  School 
Dist.  of  Le  Mars  r.  Le  ilars  City  Water 
&  L.   Co.,  131    Iowa  14,  107  N.  W.  944, 
10  L.  R.  A.  (N.  S.)  859;  Mvstic  Milling 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.,  131 
Iowa  10,  107  N.  W.  943.     Kan.— State 
r.   Hoover,  78   Kan.    863,   98    Pac.  276. 
Ky.— Scott    V.   Singleton,    171    Ky.    117, 
188   S.   W.    302.     Mass.— Atty.   Gen.  v. 
Boston,  123  Mass.  460.     Mo.— State  ex 
rel.  Star  Pub.  Co.   v.   Associated   Press, 
159  Mo.   410,  60  S.   W.   91,  81    Am.  St. 
Rep.    368,   51    L.    R.    A.    151.      Compare 
State   ex   rel.   Flickenger   v.   Fisher,   21 
S.  W.  446.    Neb.— State  ex  rel.  ^Dtchell 
r.  York  Co.,  8  Neb.  92.    Nev. — Nevada 
Tax    Commission     v.    Douglas    Co.,    36 
Nev.   319,  135   Pac.   609;    State   v.  Ris- 
ing,  15   Nev.   164;   State  r.   Gracey,  11 
Nev.   223.     Ohio.— See   State  r.   Smith, 
71  Ohio  St.  13,  38,  72  N.  E.  300,  where 
it  is  said,  "a  yilain  dereliction  of  duty 
must  be   established."     Ore. — State   r. 
Bryan,  26   Ore.   502,  38   Pac.   618.     Pa. 
Com.    ex  rel.   McConncll    r.   Shields,   36 
Pa.  Co.  Ct.  657.     Tex.— Missouri,  K.  & 
T.    R.    Co.    r.    Thompson,    55    Tex.    Civ. 
App.   12,   118  S.   W.   618;   Callaghan  r. 
McGown    (Tex.    Civ.    App.),    90    S.    W. 
319;    Altgelt    r.    Campbell    (Tex.    Civ. 
App.),   78    S.    W.    967.     Wash.— North- 
western  Warehouse   Co.   v.   Oregon   Ry. 
&  N.   Co.,   32   Wash.   218,   73   Pac.   388. 
Wis. — State  ex  rel.   Conwav   r.  District 
Board,    162    Wis.   482,    156*  N.    W.   477, 
L.  R.  A.  191 6D,  399;  State  ex  rel.  Cook 
r.  Houser,  122  Wis.  534,  100  N.  W.  964; 
State  ex  rel.  Bd.  of  Education  v.  Hunt- 
er.  Ill    Wis.  582,  87   N.  W.  485.     Eng. 
Blackborough   ;•.   Davis,   1    P.   Wms.   41, 
48,   24    Fng.   Reprint   2S5. 

ta]  Threats  not  to  perform  the  duty 
will  not  take  the  ])lace  of  n  default. 
Com.  ex  rel.  McConnell  r.  Shields,  36 
Pa.  Co.  Ct.  657;  State  ex  rrl.  Bd.  of 
Education  r.  Hunter,  111  Wis.  582,  87 
N.  W.  485.  Compare  Slate  ex  rel.  Mil- 
waukee E.  Rv.  &  L.  Co.  r.  Rock  Coun- 
ty Circ.  Court,  133  Wis.  442,  113  N.  W. 
722,  whore,  in  considering  the  propriety 
of  mandanius  to  an  inferior  court  it  is 
said  the  writ  will  only  issue  when, 
inter  alia,  "such  court  threatens  to 
violate"  the  duty  owing  to  relator. 

rbl  The  presumption  that  future 
duties  will  be  properly  performed  pre- 
vails in  such  cases.  State  v.  Bryan,  26 
Ore.  502,  38  Pac.  618. 
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2.    Reviewing  and  Correcting  Action  Already   Taken."  —  As  a 

general  rule,  mandamus  will  not  lie  to  review  action  already  taken," 
so  the  writ  of  mandamus  may  not  be  employed  as  an  appeal  or  writ  of 
error  ;^^  thus  whenever  any  board  or  person  is  by  law  vested  with  au- 
thority to  decide  a  question,  such  decision,  when  made,  may  not  be 
reviewed  or  corrected  by  mandamus,^®  unless  it  was  made  arbitrarily 


16.  As  to  mandamus  to  review  the 
action  of  courts  and  judicial  officers, 
see  infra,  IV. 

As  to  distinction  between  mandamus 
and  certiorari  in  this  regard  see  supra, 
I. 

17.  La. — State  ex  rel.  Prince  v. 
Police  Jury,  108  La.  311,  32  So.  363. 
Mo. — State  ex  rel.  Clark  v.  Smith,  15 
S.  W.  614.  N.  Y. — People  ex  rel.  Adams 
Dry  Goods  Co.  v.  Wioodbury,  88  App. 
Div.  443,  85  N.  Y.  Supp.  174.  Utah. 
State  ex  rel.  University  of  Utah  v. 
Candland,  36  Utah  406,  104  Pae.  285, 
24  L.  E.  A.  (N.  S.)  1260.  Can,— 7n  re 
Ridsdale,  22  U.   C  Q.  B.   122. 

18.  XJ,  S.—Ex  parte  Hoard,  105  U.  S. 
578,  26  L.  ed.  1176;  Ex  parte  Newman, 
14  Wall.  152,  20  L.  ed.  877.  Cal. 
Puterbaugh  v.  Wadham,  162  Cal.  611, 
123  Pac.  804.  Ind.  Ter. — Horton  v.  Gill, 
5  Ind.  Ter.  193,  82  S.  W.  718.  Kan. 
Hamilton  v.  Smart,  78  Kan.  218,  95 
Pac.  836.  Ky. — Robertson  v.  Donelan, 
138  Ky.  149,  127  S.  W.  754,  Ann.  Cas. 
1912A,  1280.  Mich.— Wells  v.  Circ. 
Judge,  139  Mich.  544,  11  Det.  Leg.  N. 
910,  102  N.  W.  1001.  Mo.— State  ex 
rel.  Lamport  v.  Robinson,  257  Mo.  584, 
165  S.  W.  997.  Mont,— State  ex  rel.  Cen- 
tennial Brewing  Co.  v.  District  Court, 
47  Mont.  547,  133  Pac.  679.  N.  J. 
State  ex  rel.  Kirchgessner  v.  Bd.  of 
Health,  53  N.  J.  L.  594,  22  Atl.  226. 
Okla.— Winfrey  v.  Benton,  25  Okla.  445, 
106  Pac.  853.  Pa. — Johnson's  License, 
165  Pa.  315,  31  Atl.  203.  Wash.— State 
ex  rel.  Langley  v.  Superior  Court,  74 
Wash.  556,  134  Pac.  173.  Wis.— Braun 
V.  Campbell,  137  Wis.  401,  119  N.  W. 
112;  State  ex  rel.  Milwaukee  v.  Lud- 
wig,  106  Wis.  226,  82  N.  W.  158;  State 
ex  rel.  Pfeiffer  v.  Taylor,  19  Wis.  566. 

See  supra.  III,  D,  4. 

19.  U.  S. — In  re  Pennsylvania  Co., 
137  U.  S.  451,  n  Sup.  Ct.  141,  34  K 
ed.  738;  United  States  ex  rel.  Dunlap  v. 
Black,  128  U.  S.  40,  9  Sup.  Ct.  12,  32 
L.  ed.  354;  Kimberlin  v.  Comrs.  to  Five 
Civilized  Tribes,  104  Fed.  653,  44  C.  C. 
A.  109.  Ala.— Bibb  v.  Gaston,  146  Ala. 
434,  40  So.  936;  Ex  parte  Campbell,  130 
Ala.   171,   30  So.   385.     Ark.— Rolfe  v. 


Spybuck  Drainage  Dist.,  101  Ark.  29, 
140  S.  W.  988.  Cal.— Puterbaugh  v. 
Wadham,  162  Cal.  611,  123  Pac.  804. 
Hawaii. — ^Colburn  v.  White,  8  Haw.  317. 
111.— People  V.  Garnett,  130  111.  340,  23 
N.  E.  331.  la.— Woodbury  County  v. 
Talley,  147  Iowa  498,  123  N.  W.  746, 
Ann.  Cas.  1912B,  782;  Preston  v.  Bd. 
of  Education,  124  Iowa  355,  100  N.  W. 
54;  Scripture  v.  Burns,  59  Iowa  70,  12 
N.  W.  760.  Ky.— Houston  v.  Boltz,  169 
Ky.  640,  185  S.  W.  76;  Board  of  Trus- 
tees Firemen's  Pension  Fund  v.  Mc- 
Crory,  132  Ky.  89,  116  S.  W.  326,  21 
L.  R.  A.  (N.  S.)  583.  La.— State  v. 
Judges,  38  La.  Ann.  97.  Me.— Bangor 
V.  County  Comrs.,  87  Me.  294,  32  Atl. 
903.  Md.— Gross  v.  City  of  Baltimore, 
111  Md.  543,  75  Atl.  346;  Wailes  v. 
Smith,  76  Md.  469,  25  Atl.  922.  Mass. 
Crocker  v.  Justices  of  Superior  Ct.,  208 
Mass.  162,  94  N.  E.  369,  21  Ann.  Cas. 
1061.  Mich,— Siegel  Co.  v.  Wayne  Circ. 
Judge,  183  Mich.  14.5,  149  N.  W.  1015; 
Lyle  V.  Cass  Circ.  Judge,  157  Mich.  33, 
121  N.  W.  306;  Detroit  United  Ry.  v. 
Oakland  Circ.  Judge,  146  Mich.  540J  109 
N.  W.  846;  Lloyd  v.  Wayne  Circ.  Judge, 
56  Mich.  236,  23  N.  W.  28,  56  Am.  Rep. 
378;  People  ex  rel.  Mabley  v.  Superior 
Judge,  32  Mich.  190.  Miss.— Shotwell 
V.  Covington,  69  Miss.  735,  12  So.  260. 
Mo. — State  ex  rel.  Curtis  v.  Grimm,  178 
S.  W.  117;  State  ex  rel.  Lamport  v. 
Robinson,  257  Mo.  584,  165  S.  W.  997; 
State  ex  rel.  Springfield  Traction  Co.  v. 
Broaddus,  207  Mo.  107,  105  S.  W.  629; 
State  ex  rel.  Connor  v.  St.  Louis,  158 
Mo.  505,  59  S.  W.  1101;  State  ex  rel. 
Betts  V.  Megown,  89  Mo.  156,  1  S.  W. 
208;  State  v.  Walker,  85  Mo.  App.  247. 
Mont. — State  ex  rel.  Marshall  v.  Dis- 
trict Court,  50  Mont.  289,  146  Pac. 
743,  Ann.  Cas.  1917B,  1270;  State  ex 
rel  Gravely  v.  Stewart,  48  Mont.  347, 
137  Pac.  854;  State  ex  rel.  Centen- 
nial Brewing  Co.  v.  District  Court, 
47  Mont.  547,  133  Pac.  679; 
State  ex  rel.  King  v.  Second  Judicial 
Dist.  Court,  25  Mont.  202,  64  Pac.  352. 
Neb. — State  ex  rel.  Davis  v.  Hoctor,  98 
Neb.  15,  151  N.  W.  923;  State  v. 
Nemaha  County,  10  Neb.  32,  4  N.  W. 
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373.  Nev.— Ilarain  r.  Guthrie,  26  Nev. 
246,  66  Pac.  744.  N.  J.— Haines  v. 
Standoven,  91  Atl.  804;  Gleistman  v. 
Town  of  West  New  York,  74  N.  J.  L. 
74,  64  Atl.  1084.  N.  Y.— Orinsby  v. 
Bell,  218  N.  Y.  212,  112  N.  E.  747; 
People  ex  rel.  Peixotto  r.  Board  of  Edu- 
cation, 212  N.  Y.  463,  106  N.  E.  307; 
People  ex  rel.  Adams  Dry  Goods  Co.  v. 
Woodbury,  SS  App.  Div.' 443,  85  N.  Y. 
Supp.  174;  People  ex  rel.  Sackett  v. 
Woodbury,  70  App.  Div.  416,  75  N.  Y. 
Supp.  236.  N.  C. — Edgerton  r.  Kirbv, 
156  N.  C.  347,  72  S.  E.  365.  N.  D. 
Strauss  r.  Costello,  29  N.  D.  215,  150 
N.  W.  874;  State  ex  rel.  Trimble  v. 
Minneapolis,  etc.  R.  Co.,  28  N.  D.  621, 
150  N.  W.  463;  State  ex  rel.  Dakota 
Hail  Assn.  r.  Carey,  2  N.  D.  36,  49  N. 
W.  164.  Ohio. — State  ex  rel.  Davton  t'. 
Patterson,  93  Ohio  St.  25,  112  "N.  E. 
142;  Board  of  Education  of  Sycamore 
V.  State  ex  rel.  Wickham,  80  Ohio  St. 
133,  88  N.  E.  412;  State  V.  Crites,  48 
Ohio  St.  460,  28  N.  E.  178;  Weldy  v. 
Bd.  of  Conirs.,  8  Ohio  Dec.  (Reprint) 
767,  9  W.  L.  Bui.  313;  State  v.  Brew- 
ster, 6  Ohio  Dec.  (Reprint)  1210,  12 
Am.  L.  Rec.  544.  Okla. — Peed  v.  Gres- 
Lam,  155  Pac.  1179;  Lovett  r.  Lank- 
ford,  47  Okla.  12,  145  Pac.  767;  Dun- 
ham V.  Ardery,  43  Okla.  619,  143  Pac. 
331,  Ann.  Cas.  1916A,  1148,  L.  R.  A. 
1915B,  232;  Comrs.  of  Seminole  Co.  r. 
State  ex  rel.  Cobb,  31  Okla.  196,  120 
Pac.  913;  Winfrey  v.  Benton,  25  Okla. 
445,  106  Pac.  853;  Monroe  r.  Boebe,  10 
Okla.  581,  64  Pac.  10.  Ore.— State  v. 
Hare,  78  Ore.  540,  153  Pac.  790;  State 
V.  Malheur  County  Court,  54  Ore.  255, 
101  Pac.  907,  103  Pac.  446.  Pa.— Mad- 
den r.  Moore,  228  Pa.  50.3,  77  Atl.  821 ; 
Johnson's  License,  165  Pa.  315,  31  Atl. 
203;  Newlin  v.  Indiana  County,  123  Pa. 
541,  16  Atl.  737,  23  W.  N.  C.  153; 
Raudenbu.sch's  Petition,  120  Pa.  328, 
14  Atl.  148;  Dechert  v.  Com.,  113  Pa. 
229,  6  Atl.  229;  Bnggs  v.  Councils  of 
Mononpahela,  22  Pa.  Co.  Ct.  640.  Phil. 
Isl. — Lamb  r.  Phipps,  22  P.  I.  456; 
Calvo  r.  Giitierroz,  4  P.  I.  203.  R.  I. 
Roach  r.  Council  of  E.  Providence,  35 
R.  I.  363,  87  Atl.  27;  Tuszkewicz  v. 
Luther,  30  R.  T.  570,  76  Atl.  829; 
Kenney  r.  State  Bd.  of  Dentistrv,  26  R. 
L  538,  59  Atl.  932;  Corbett  r.  Navlor, 
25  R.  L  520,  57  Atl.  303;  Sweet  r.  Con- 
ley,  20  R.  L  381,  39  Atl.  326.  S.  C 
Atlantic  Coast  Line  R.  R.  r.  Railroad 
Com..  89  S.  0.  472,  72  S.  E.  18;  State 
w  rel.  Mauldin  r.  Matthews,  81  S.  C 
414,  62  S.  E.  695,  128  Am.  St.  Rep.  919, 
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22  L.  R.  A.  (N.  S.)  735;  State  ex  rel. 
Abbeville  r.  McMillan,  52  S.  C.  60,  29 
S.  E.  540;  Ex  parte  Scarborough,  34  S. 

C.  13,  12  S.  E.  666.  S.  D.— Town  of 
Vilas  V.  Circuit  Ct.,  24  S.  D.  298,  123 
N.  W.  841;  Farnham  v.  Colman,  19  S. 

D.  342,  103  N.  W.  161,  117  Am.  St. 
Rep.  9^4,  1  L.  R.  A.  (N.  S.)  1135,  9 
Am.  &  Eng.  Ann.  Cas.  314;  Sawyer  v. 
Mavhew,  10  S.  D.  18,  71  N.  W.  141; 
City  of  Huron  r.  Campbell,  3  S.  D.  309, 
53  N.  W.  182.  Tenn.— State  ex  rel. 
Millsaps  r.  Board  of  Education,  122 
Tenn.  161,  121  S.  W.  499.  Tex.— Dur- 
rctt  r.  Robinson,  103  Tex.  502,  131  S. 
W.  400;  Matlock  v.  Smith,  96  Tex.  211, 
71  S.  W.  950;  Sansom  v.  Mercer,  68  Tex, 
4S8,  5  S.  W.  62,  2  Am.  St.  Rep.  505; 
Cooney  v.  Isaacks  (Tex.  Civ.  App.), 
173  S.  W.  901  ;  Shook  v.  Journeay  (Tex. 
Civ.  App.),  149  S.  W.  406;  Jefferson 
v.  Scott  (Tex.  Civ.  App.),  135  S.  W. 
705;  Callaghan  v.  McGown  (Tex.  Civ. 
App.),  90  S.  W.  319;  Johnson  r.  City 
of  Galveston,  11  Tex.  Civ.  App.  469, 
33  S.  W.  150.  Utah.— Kvrimes  v. 
Kyrimes,  45  Utah  168,  143  "Pac.  232; 
Civic  Federation  v.  Salt  Lake  County, 
22  Utah  6,  61  Pac.  222;  State  v.  Booth, 

21  Utah  88.  59  Pac.  553.  Va.— Jones 
V.  Stafford  Justices,  1  Leigh  (28  Va.) 
584.  Wash. — State  ex  rel.  Yeargin  v. 
Maschke,  90  Wash.  249,  155  Pac.  1064; 
State  ex  rel.  Langley  r.  Superior  Court, 
74  Wash.  556,  134  Pac.  173;  State  ex 
rel.  Pelton  r.  Ross,  39  Wash.  399,  81 
Pac.  865;  State  ex  rel.  Brown  r.  Bd.  of 
Dental  Exmrs.,  38  Wash.  325,  80  Pac. 
544.  W.  Va.— Marstiller  c.  Ward,  52 
W.  Va.  74,  43  S.  E.  178;  Marcum  v. 
Ballot    Comrs.,    42    W.    Va.    263,    26   S. 

E.  281,  36  L.  R.  A.  296;  Miller  r.  Coun- 
tv  Court,  34  W.  Va.  285,  12  S.  E.  702, 
State  V.  Countv  Court,  33  W.  Va.  589, 
11  S.  E.  72.  Wis.— State  ex  rel.  Koch 
r.  Melms,  160  Wis.  274,  151  N.  W.  783; 
State  ex  rel.  Davern  r.  Rose,  140  Wis. 
360,  122  N.  W.  751,  28  L.  R.  A.  (N.  S.) 
194;  state  ex  rel.  .Johnson  r.  Washburn, 

22  Wis.  99;  State  ex  rel.  Pfeiffor  r.  Tay- 
lor, 19  Wis.  566;  State  ex  rrl.  Gill  V. 
Council  of  Watertown,  9  Wis.  254; 
State  ex  rel.  Wood  r.  Kenosha  Circ. 
Court,  3  Wis.  809.  Wyo. — State  ex  rel. 
Footc  r.  Live  Stock  Comrs.,  4  Wyo.  126, 
32  Pac.  114.  Bxxg.—Ex  parte  Nash,  15 
Q.  B.  92,  19  L.  J.  Q.  B.  296,  14  Jur. 
574,  117  Eng.  Reprint  393;  Rex  v. 
Hcwps,  3  Ad.  &  El.  725,  5  L.  J.  M.  C. 
45.  30  E.  C.  L.  333,  111  Eng.  Reprint 
589;  Rex  r.  Morgan,  2  Ad.  &  El.  61 8n, 
29  E.  C.  L.  288,  111  Eng.  Reprint  238; 
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or  in  bad  faith  so  as,  in  effect,  to  amount  to  no  performanee  of  the 
duty,^°  or  where  the  exercise  of  judgment  or  discretion  has  been  con- 


Eex  V.  Askew,  4  Burr.  2186,  16  Eng. 
Kul.  Cas.  760,  98  Eng.  Reprint  139. 
Can. — In  re  McLeod  v.  Amiro,  27  Ont. 
L.  R.  232;  In  re  Rex  r.  Meehan,  3  Ont. 
567,  1  Ont.  W.  R.  248;  In  re  Burns  v. 
Butterfield,  12  U.  C.  Q.  B.  140. 

[a]  "Such  discretion  exists  only 
vrhere  there  is  a  decision  on  some  sub- 
ject whicli  the  law  has  given  the  pow- 
er to  decide  on,  with  the  intent  that 
such  decision  should  be  final,  unless 
changed  by  some  direct  appeal  or  re-  ; 
view."  State  ex  rel.  Gill  v.  Council  of 
Watertown,    9    Wis.    254. 

[b]  An  Exception  in  West  Virginia. 
The  writ  is  declared  to  be,  -'When 
used  under  the  election  law,  applicable 
to  election  matters,  'whether  minister- 
ial or  judicial;  in  other  words,  giving 
it  the  appellate  function  of  certior- 
ari.' "  Stanton  f.  Wolmesdorff,  55  W. 
Va.  601,  47  S.  E.  245;  Hebb  v.  Clayton, 
45  W.  Va.  578,  32  S.  E.   187. 

20.  Ala. — Ex  parte  Parker,  172  Ala. 
136,  54  So.  572;  Bibb  r.  Gaston,  146 
Ala.  434,  40  So.  936.  Kan.— Capper  v. 
Anderson,  88  Kan.  385,  128  Pac.  207. 
Ky.— ^Crawford  r.  Lewis,  170  Ky.  589, 
186  S.  W.  492.  La.— State  ex  rel  Thur- 
mond V.  City  of  Shreveport,  124  La. 
178,  50  So.  3,  134  Am.  St.  Rep.  496. 
Mo. — State  ex  rel.  Curtis  v.  Grimm,  178 
S.  W.  117;  State  ex  inf.  Folk  v.  Talty, 
166  Mo.  529,  66  S.  W.  361 ;  State  ex  rel. 
Connor  v.  City  of  St.  Louis,  158  Mo. 
505,  59  S.  W.  1101;  State  ex  rel.  Wagner 
V.  Cook  (Mo.  App.),  187  S.  W.  1122. 
Mont. — State  ex  rel.  Scollard  v.  Bd.  of 
Examiners,  52  Mont.  91,  156  Pac.  124; 
State  ex  rel.  Marshall  v.  Dist.  Court, 
50  Mont.  289,  146  Pac.  743;  State  v. 
Rickards,  16  Mont.  145,  40  Pac.  210, 
50  Am.  St.  Rep.  476,  28  L.  R.  A.  298. 
Neb. — State  ex  rel.  Green  r.  Cowles,  90 
Neb.  839,  134  N.  W.  959;  State  v.  Scott, 
17  Neb.  686,  24  N.  W.  337.  Ohio. 
State  ex  rel  Citv  of  Davton  v.  Patter- 
son, 93  Ohio  St.  25,  112  N.  E.  142; 
State  V.  Crites,  48  Ohio  St.  460,  28  N. 
E.  178;  State  v.  Moore,  42  Ohio  St.  103; 
Weldy  V.  Board  of  Comrs.,  8  Ohio  Dec. 
(Reprint)  767,  9  Wkl.  L.  Bui.  313. 
Okla. — Peed  v.  Gresham,  155  Pac.  1179; 
Lovett  V.  Lankford,  47  Okla.  12,  145 
Pac.  767;  Dunham  v.  Arderv.  43  Okla. 
619,  143  Pac.  331,  L.  R.  A.  191 5B,  233, 
Ann.  Cas.  1916A,  1148;  County  Comrs. 


V.   State,   31    Okla.    196,   120   Pac.  913; 
Monroe  v.  Beebe,  10  Okla.  581,  64  Pac. 
10;    Swan  v.   Wilderson,   10  Okla.   547, 
62   Pac.   422.     Ore.— State  v.  Hare,   78 
Ore.   540,   153  Pac.   790.     Pa.— Com.   ex 
rel  Bressler  v.   Clinton   Co.   Comrs.,  34 
Pa.  Co.  Ct.  321;   Com.  ex  rel.  Hower  v. 
Penns  Twp.,  31   Pa.  Co.  Ct.  552.    S.  C. 
State  ex  rel.  Mauldin   v.  Matthews,  81 
S.    C.   414,   62    S.    E.   695,   128   Am.   St. 
Rep.    919,    22    L.    R.    A.    (N.    S.)    735. 
S.    D. — State    ex    rel.    Kronschnable    v. 
Tavlor,   30  S.  D.   304,   138   N.   W.   372; 
Smith  v.  Lawrence,  2  S.  D.  185,  49  N. 
W.  7.     Tenn. — State  ex  rel.  Millsaps  v. 
Board  of  Education,  122  Tenn.  161,  121 
S.    W.    499.      Tex. — Coonev   v.    Isaacks 
(Tex.  Civ.  App.),  173  S.  W.  901;  Boyn- 
ton   V.   Brown    (Tex.  Civ.  App.),  164  S. 
W.   893.     Utah.— Ket chum   Coal  Co.  v. 
Christensen,  48  Utah  214,  159  Pac.  541; 
Kyrimes  v.  Kyrimes,  45  Utah  168,  143 
Pac.  232.    Wash. — State  ex  rel.  Yeargin 
V.    Maschke,    m    Wash.    249,    155    Pac. 
1064;    State    r.   Bd.    of   Dental   Exmrs., 
38    Wash.    325,    80    Pac.    544.      W.   Va. 
Dillon  I'.  Bare,  60  W.  Va.  483,  56  S.  E. 
."90;    Marcum   v.   Ballot   Comrs.,   42   W. 
A^a.  263,  26  S.  E.  281,  36  L.  R.  A.  296. 
Wis. — State  ex  rel.  Koch  v.  Melms,  160 
Wis.  274,  151  N.  W.  783;   State  ex  rel 
Davern   v.   Rose,   140   Wis.   360,   122   N. 
W.    751 ;    Braun  v.   Campbell,   137   Wis. 
401,   119   N.   W.   112    (where   it   is   said 
that    judicial    action    may    only   be    re- 
viewed and  corrected  where  it  is  clear- 
ly  shown   that    a  plain   duty   has   been 
violated  resulting  in  substantial  injury 
to   the   relator);    State  v.  .Johnson,   103 
Wis.   591,  79  N.   W.   1081,  51   L.  R.   A. 
3;?.     Wyo. — State  ex  rel.  Foote  V.  Live 
Stock  Comrs.,  4  Wyo.  126,  32  Pac.  114. 
Eng.— Rex  r.   Askew,  4   Burr.   2186,  16 
I  Eng.    Rul.    Cas.    760,    98    Eng.    Reprint 
I  139;   Ex  parte  Becke,  3  B.   &  Ad.   704, 
1  23  E.  C.  L.  310,  110  Eng.  Reprint  257. 
■       [a]     Contra,  Kennev  v.   State  Board 
of  Dentistry,  26  R.  T.'538.  59  Atl.  932, 
1  where  the  court   says,  "Here  the  com- 
plaint is  not  that  the  board  has  failed 
to  perform  a  ministerial  duty,  but  that 
it  has  performed  a  judicial  duty  in  an 
unfair  and  arbitrary  manner.   .    .    .  For 
such    a    wrong,    mandamus    is    not    the 
remedv. ' '      Shotwell    r.    Covington,    69 
Miss.  73.5,  12  So.  260. 

fb]     A    mere    pretense    of    action, 
amounting  to  no  action  at  all,  may  be 
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trolled  by  a  consideration  of  matters  which,  under  the  law,  should  not 
be  considertMl.^^ 

F.  Conditions  Precedent.  —  1.  Demand  and  Refusal.  —  As  a 
jfeneral  rule  it  is  necessary  that  the  relator  have  first  demanded  the 
performance  of  the  act  required.--     Such  demand  must  be  in  proper 


reviewcil  on  mandamus.    Dillon  v.  Bare, 
60   W.    Va.   4S3,  56   S.   E.   390. 

fc]  The  reason  for  this  apparent 
exception:  "The  action  of  the  court 
must,  in  reality,  be  based  upon  the  as-  I 
sumption  that  the  inferior  tribunal  I 
has  refused  to  exercise  the  discretion 
with  which  it  is  clothed;  because,  if  it 
acts  arbitrarily  or  fraudulently,  or 
through  unworthy  or  selfish  motives, 
or  conspires  against  the  rights  of  in- 
dividuals, under  the  law,  and  there- 
fore against  the  law  itself,  it  has  not 
strictly,  as  is  frequently  said  'abused 
its  discretion'  .  .  .  but  in  contempla- 
tion of  law  it  has  not  exercised  its 
discretion  at  all,  but  has  sought  to 
substitute  arbitrary  and  fraudulent 
disposition  and  determination  of  the 
question  submitted,  for  the  honest  dis- 
cretion demanded  by  the  law.  In  such 
cases  the  law  will,  by  mandamus,  com- 
pel the  tribunal  to  act  honestly  and 
fairly,  or,  in  other  words,  to  exercise 
its  discretum  ;  and,  when  this  distinc- 
tion is  kept  in  mind,  the  seeming  diffi- 
culties which  have  surrounded  this 
question  .  .  .  disappear. ' '  State  r. 
Bd.  of  Dental  Exmrs.,  38  Wash.  325, 
80  Pac.  544,  quoted  with  approval  in 
State  ex  rcl.  Yeargin  v.  Maschke,  90 
Wash.  249,  155  Pac.  1064.  To  same 
effect:  Atlanta  v.  Wright,  119  Ga.  207, 
45  S.  E.  994;  State  ex  rcl  Marshall  v. 
Dist.  Court,  50  Mont.  289,  146  Pac.  743. 
"A  ministerial  duty  wrongly  performed 
is  not  performed  at  all."  Capper  v. 
Anderson,  S<^  Kan.  385,  128  Pac.  207. 

21.  Cal. — TTammel  r.  Neylan,  31  Cal. 
App.  21,  159  Pac.  618.  la.— Harwood  r. 
Quinby,  44  Towa  385.  N.  D.— State  v. 
Stutsman,  24  N.  D.  68,  139  N.  W.  83, 
Ann.  Cas.  1914D,  776.  Okla.— County 
Comrs.  r.  State,  31  Okla.  196,  120  Pac. 
913.  Pa.— Kaine  v.  Com.,  101  Pa.  490. 
See  also  Ni<'cly  v.  Raker,  250  Pa.  386, 
95  Atl.  556,  where,  in  speaking  of  the 
discretion  of  a  county  controller,  the 
court  sav,  — "  .  .  .  this  discretion  is 
but  a  legal  one,  and  if  mistaken  in 
his  view  of  the  law,  mandamus  will 
compel  him  to  act  according  to  the 
jirovision  of  the  statute  .  .  .  . "  S.  C. 
State  ex  rcl.  ^fauldin  r.  Matthews,  81 
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S.  C.  414,  62  S.  E.  695,  128  Am.  St.  Rep. 
919,  22  L.  R.  A.  (N.  S.)   735. 

22.  Ark. — Rolfe  v.  Spvbuck  Drain- 
age Dist.,  101  Ark.  29,  140  S.  W.  988; 
Coit  r.  Elliott,  28  Ark.  294.  Cal.— Wil- 
son V.  Bd.  of  Directors  of  Veteran's 
Home,  138  Cal.  67,  70  Pac.  1059;  Shir- 
lev  V.  Trustees  of  Cottonwood  School 
Dist.,  96  Cal.  xviii,  31  Pac.  365,  Rob. 
Ann.  Cas.  Extr.  Leg.  Rem.,  40;  Price 
r.  Riverside  Land  &  Irr.  Co.,  56  Cal. 
431,  434:  Oroville  &  V.  R.  Co.  r.  Plumas 
Co.,  37  Cal.  354;  People  v.  Romero,  13 
Cal.  89.  Ind.— McClellan  v.  State  ec 
rcl.  Bryant,  182  Ind.  433,  106  N.  PJ. 
689;  Board  of  Trustees  of  La  Fayette 
School  r.  State  ex  rel.  Eaton,  175  Ind. 
147,  93  N.  E.  851;  Lake  Erie  &  W.  R. 
Co.  V.  State,  139  Ind.  158,  38  N.  E. 
596;  Ingerman  r.  State  ex  rel.  Conrov, 
128  Ind.  225,  27  N.  E.  499;  State  ex 
rel.  Wick  r.  Slick,  86  Ind.  501 ;  Condit 
r.  Comrs.  of  Newton  Co.,  25  Ind.  422. 
la. — Tndep.  School  Dist.  of  Le  IMars  V. 
Le  Mars  Citv  Water  &  Light  Co.,  131 
Towa  14,  107  N.  W.  944,  10  L.  R.  A. 
rN.  S.)  859.  Kan.— State  r.  Dolley,  83 
Kan.  80,  109  Pac.  992.  Mich. — People 
ex  rcl.  Bishop  v.  Walker,  9  Mich.  328. 
Minn. — State  r.  Schaack,  28  Minn.  358, 
10  N.  W.  22;  State  v.  Davis,  17  Minn. 
429.  Mo.— State  ex  rel.  Abbott  r.  Ad- 
cock,  225  Mo.  335,  124  S.  W.  1100; 
State  r.  Lesueur,  136  Mo.  452,  38  S.  W. 
325.  Neb. — State  r.  Holmes,  5  Neb. 
rUnof.)  66,  97  N.  W.  243;  Kemerer  V. 
State,  7  Neb.  130.  Nov.— Humboldt  V. 
Churchill,  6  Nov.  30.  N.  J.— State  V. 
Van  Winkle,  43  N.  J.  L.  579;  State  V. 
Governor,  25  N.  J.  L.  331.  N.  Y.— Peo- 
ple ex  rcl.  O'Brien  r.  C'ruger,  12  App. 
Div.  536,  42  N.  Y.  Supp.  398;  People 
ex  rel.  Tri]>p  r.  Suprs.  of  Cayugn,  22 
Misc.  616,  50  N.  Y.  Supp.  16.  Okla. 
Swan  V.  Wilderson,  10  Okla.  547,  62 
Pac.  422.  Pa. — Comm.  ex  rcl.  Hamilton 
r.  Councils  of  Pittsburgh.  34  Pa.  496; 
Dunn's  Case,  9  Pa.  Co.  Ct.  417.  P.  R. 
Zavala  r.  Executive  Council,  9  Porto 
Rico  191.  R.  I. — Cavanaugh  r.  Mayor 
of  Pawtucket,  23  R.  L  102,  49  Atl.  494; 
Mauran  r.  Smith.  8  R.  L  192,  5  Am. 
Rep.  564.  Tex. — Ashford  r.  Goodwin, 
103  Tex.  491,  131  S.  W.  535,  Ann.  Cas. 
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form,23  addressed  to  the  particular  person  upon  whom  the  duty  of  per- 
formance rests,'*  and  must  not  be  premature.'^  Where  the  duty  is 
strictly  of  a  public  nature,  not  a  special  duty  affecting  peculiarly-"  the 

191 3A  699-  7»  J-e  Lawrence's  Est.  (Tex.  :  of  respondent,  as  to  which  latter  a 
Civ    App  )'    146   S    W    701;    Carpenter     proper   demand   has  been  made,  is  not 

V  kone  54  Tex.  Civ.  App.  264,  118  S.  I  necessary.  Wood  v.  State  ex  rel.  Seiler, 
W.  203."    Wash.— Northern  Pac.  E.  Co.  ,  155  Ind.  1,  55  N.  E.  959. 

V  Territorv,  3  Wash.  Terr.  303,  13  Pac.  23.  New  Martinsville  v.  Enterprise 
604.  Wis'.— State  ex  rel.  Eedenius  V.  Tel.  Co.,  68  W.  Va.  726,  70  S.  E.  700; 
Waggenson,  140  Wis.  265,  122  N.  W.  ■  Jn  re  Twp.  Clerk  of  Euphrasia,  12  U. 
726,  133   Am.   St.  Eep.   1075;   State  ex     c.  Q.  B.  622. 

rel.  Wis.  Met.  Tel.  Co.  v.  Milwaukee,  [a]  An  Illustration. — Where  a  clerk 
132  Wis.  615,  113  N.  W.  40.  Eng. — Eex  is,  by  statute,  bound  to  do  a  certain 
i;.  Bristol  &  Exeter  Ey.  Co.,  4  Q.  B.  thing  "upon  payment  of  his  fee  there- 
162,  3  G.  &  D.  384,  3  Eailw.  Cas.  433,  for"  the  demand  must  be  accom- 
12"l.  J.  Q.  B.  106,  7  Jur.  233,  114  Eng.  panied  with  a  tender  of  the  proper 
Keprint  859;  The  Queen  v.  Harland,  8  fee.  In  re  Twp.  Clerk  of  Euphrasia,  12 
Ad.  &  El.  826,  1  P.  &  D.  93,  8  L.  J.  M.  j  U.   C.   Q.   B.   622. 

C.  60,  2  Lew.  C.  C.  170,  2  M.  &  E.  141,  |  [b]  A  plain  and  accurate  demand 
35  E.  C.  L.  803,  112  Eng.  Eeprint  1051;  which  informs  the  respondent  what  is 
Eex  V.  Brecknock,  etc.  Canal  Co.,  3  A.  lequired  of  him  is  sufficient.  New 
&  E.  217,  1  Harr.  &  W.  279,  4  N.  &  M.  Martinsville  r.  Enterprise  Tel.  Co.,  68 
871,  30  E.  C.  L.  117,  111  Eng.  Eeprint  w.  Va.  726,  70  S.  E.  700.  To  same  ef- 
395.  Can. — Eodd  v.  County  of  Essex,  feet:  State  ex  rel.  Thompson  v.  Cheraw 
44  Can.  Sup.  Ct.  137,  19  Ont.  L.  E.  659,  &  c.  E.  E.  Co.,  16  S.  C.  524. 
14  Ont.  Wkly.  E.  953;  Peck  v.  Corp.  j  34.  State  ex  rel.  Eedenius  v.  Wag- 
of  Peterborough,  34  U.  C.  Q.  B.  129;  pgnson,  140  Wis.  265,  122  N.  W.  726, 
Meyers  r.  Baker,  26  U.  C.  Q.  B.  16;  ^ 
London  &  Can.  L.  &  A.  Co.  v.  Mun.  of  j 
Morris,  9  Man.   377;   Eegina  v.   Comrs.  ' 


of  Sewerage,  12   N.   Bruns.   3 

[a]  "The  reason  assigned  is,  that 
it  should  appear  that  the  defendants 
have  had  the  option  of  doing  or  re- 
fusing to  do  that  which  is  required  of 
them,  before  the  application  be  made 
to  the  court  for  compulsory  process." 
Comr.  ex  rel.  Hamilton  v.  Councils  of 
Pittsburgh,  34  Pa.  496. 

[b]  Where  mandamus  is  sought  to 
compel  vacation  of  order  by  inferior 
court,  an  application  for  that  relief 
must  be  first  made  to  such  inferior 
court  and  be  by  it  denied.  Aitken  v. 
Chippewa  Circ.  Judge,  146  Mich.  129, 
109  N.  W.  223;  Blain  V.  Chippewa  Circ. 
Judge,  145  Mich.  59,  13  Det.  Leg.  N. 
394,  108  N.  W.  440;  Swarthout  v.  Circ. 
Judge,  99  Mich.  347,  58  N.  W.  315; 
Hitchcock  V.  Circ.  Judge,  97  Mich.  614, 
57   N.   W.   189. 

[c]  "A  demand  In  the  alternative 
to  do  one  of  two,  three  or  more  things, 
will,  if  the  duty  enjoined  form  one  of 
them  and  there  should  have  been  a  gen- 
eral refusal  to  comply  with  such  de- 
mand, be  sufficient."  Eegina  i\  Comrs. 
of  Sewerage,  12  N.  Bruns.   (Can.)   3. 

[d].  Mandamus  to  successor  in  office 


133  Am.  St.  Eep.  1075. 

25.  State  ex  rel.  Young  v.  Hall,  135 
La.  420,  65  So.  596. 

Existing  duty  only  will  be  enforced 
by  mandamus,  see  III,  A,  3. 

Anticipated  breach  of  duty,  manda- 
mus will  not  issue  to  prevent,  see  III, 
A    3    a. 

26.'  Cal.— Hough  v.  Hunt,  138  Cal. 
142,  70  Pac.  1059,  94  Am.  St.  Eep.  17; 
Shirley  v.  Bd.  of  Trustees  of  Cotton- 
wood School  Dist.,  96  Cal.  xviii,  31  Pac. 
365;  Oroville  &  V.  E.  Co.  v.  Sa^rs.  of 
Plumas  Co.,  37  Cal.  354.  Idaho. — Coun- 
ties Elmore,  Logan  &  Bingham  v.  Al- 
turas  County,  4  Idaho  145,  37  Pac.  349, 
95  Am.  St.'  Eep.  53.  Ind.— Board  of 
Trustees  of  La  Fayette  School  t\  State 
ex  rel.  Eaton,  175  Ind.  147,  93  N.  E.  851. 
la. — State  V.  County  Judge,  7  Iowa 
186;  State  v.  Bailev,  7  Iowa  390.  Nev. 
See  Humboldt  v.  Churchill,  6  Nev.  30, 
where  it  is  said  that  if  the  duty  is  one 
which  the  law  unconditionally  requires 
no  demand  is  necessary.  N.  Y. — People 
ex  rel.  O'Brien  v.  Cruger,  12  App.  Div. 
536,  42  N.  Y.  Supp.  398.  Okla.— See 
Swan  V.  Wilderson,  10  Okla.  547,  62 
Pac.  422,  where  the  court  says:  But 
"where  a  duty  is  plain  and  imperative, 
and  an  officer  fails  for  an  unreasonable 
time  to  perform   such   duty,  such  fail- 
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relator,  or  it  is  clear  that  a  demaiul  would  be  useless,"  demand  need 
not  be  first  made.  Where  demand  is  necessary  there  must  have  been 
a  refusal  to  comply  with  such  demand,-®  or  some  unreasonable  de- 


ure  will  be  treated  as  a  refusal,  and  no 
demand  will  be  required. ' '  Ore. — State  \ 
ex  rel.   v.   Hare,  78   Ore.   540,   153   Pac.  | 
790.    Pa. — Com.  V.  Comrs.  of  Allegheny,  i 
37  Pa.  237.     R.  1. — Cavanaugh  v.  May- 
or of  Pawtucket,  23  R.  I.  102,  49  Atl. 
494.     S.  C. — Milster  r.  Spartanburg,  68  \ 
S.  C.  26,  46  S.  E.  539.    S.  D.— Ilcintz  v.  \ 
Moulton,   7    S.   D.   272,   64   N.    W.    135; 
Smith  V.  Lawrence,  2  S.  D.  185,  49  N. 
W.   7.     Tex.— Austin   v.  Cahill,  99  Tex. 
172,  88  S.  W.  542,  89  S.  W.  552.     Va. 
Lewis  )•.  Christian,  101   Va.   135,  43  S. 
E.    331.      Wash.— State    v.    Byrne,    32 
Wash.   264,   73   Pac.   394;    State   ex  rel. 
Grinsfelder  v.  Street  Ky.  Co.,  19  Wash. 
518,  53  Pac.  719,  67  Am.  St.  Rep.  739, 
41  L.  R.  A.  515.     Wis. — State  v.  Corn- 
wall, 97  Wis.  565,  63  N.  W.  63;  State 
r.  Racine,  22  Wis.  258. 

[a]  lu  Canada  this  distinction  is 
not  observed.  In  re  West  Nissouri  Con. 
School,  25  Ont.  L.  R.  550,  20  Ont.  Wkly. 
R.  841,  21  Ont.  Wkly.  R.  533,  3  Ont. 
Wkly.  N.  726.  See  In  re  Moulton  and 
Haliiimand,  12  Ont.  App.  503,  where 
the  court  says  it  "would  hesitate  long 
before  .  .  .  accepting  as  clear  law  to 
govern  our  courts,  the  distinction  taken 
in  Mr.  High's  book,  sec.  41.  .  .  .  He 
says:  'As  regards  duties  of  a  strictly 
public  nature,  incumbent  upon  public 
officers  by  virtue  of  their  office,  and 
which  they  are  sworn  to  perform,  no 
deni;ui(l  and  refusal  are  necessary  as 
a  condition  precedent  to  relief  by  man- 
damus.' "  And  see  7;;  re  Williams  and 
Tp.  of  Brampton,  17  Ont.  L.  R.  398,  12 
Ont.  Wkly.  R.  1235,  where  the  court 
reluctantly  acknowledges  itself  bound 
by  In  re  Peck  and  County  of  Peter- 
borough, 34  U.  C.  R.  129,  saying  that 
the  distinction  "is  very  good  sense, 
and  ought  to  be  the  law  in  this  coun- 
try." 

[b]  The  reason  for  this  exception  is 
that  in  such  a  case  there  is  no  one  em- 
jiowered  to  receive  it.  Board  of  Trus- 
tees of  La  Favette  School  r.  State  ex 
rel.  Eaton.  17.i  Ind.   147,  On  N.   V..  851. 

fc]  Where  it  is  desired  to  have  a 
public  duty  performed  in  a  certain 
manner  n  demand  must  be  made  speci- 
fying the  same.  State  ex  rel.  v.  Hare, 
78  Ore.  540,   153  Pac.  790. 

27.  U.  S.— T^nited  States  ex  rel. 
Aetna  Ins.  Co.  i'.  Auditors,  8  Fed.  473. 
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Cal. — Wilson  V.  Bd.  of  Directors  ol 
^'eteran's  Home,  138  Cal.  67,  70  Pac. 
1059.  Ind.— Board  of  Trustees  of  La 
Fayette  School  v.  State  ex  rel.  Eaton, 
175  Ind.  147,  93  N.  E.  851.  Mass.— At- 
torney General  v.  Boston,  123  Mass. 
460.  Mo. — State  ex  rel.  Black  v.  Wilson, 
158  Mo.  App.  105,  139  S.  W.  705;  State 
r.  Stuckey,  78  Mo.  App.  533.  N.  M. 
Conklin  r.  Cunningham,  7  N.  ]\I.  445, 
38  Pac.  170.  Okla.— Swan  r.  Wilder- 
son,  10  Okla.  547,  62  Pac.  422.  Pa. 
Comm.  ex  rel.  Hamilton  r.  Councils  of 
Pittsburgh,  34  Pa.  496.  Tex.— Austin 
r.  Cahill,  99  Tex.  172.  88  S.  W.  542,  89 
S.  W.  552.  Wash-— State  i'.  Byrne,  32 
Wash.  264,  73  Pac.  394. 

fa]  In  Canada  this  exception  is  not 
recognized.  See  In  re  West  Nissouri 
Con.'  School,  25  Ont.  L.  R.  550,  20  Ont. 
AVkly.  R.  841,  21  Ont.  Wkly.  R.  533,  3 
Ont.  Wklv.  N.  726;  In  re  Davidson  and 
County  of  Waterloo,  24  I^.  C.  Q.  B.  66. 

|li]  A  refusal  made  before  demand 
renders  a  demand  uniuM-cssary.  Board 
of  Trustees  of  La  layette  School  v. 
State  ex  rel.  Eaton,  175  Ind.  147,  93  N. 
E.  851;  Com.  ex  rel.  Hamilton  v.  Coun- 
cils of  Pittsburgh,  34  Pa.  496. 

[c]  The  reason  for  this  exception 
is  that  in  such  cases  it  will  appear  that 
the  respondent  has  had  the  privilege 
of  exercising  his  option  to  perform  or 
refuse,  which  is  all  the  requirement  of 
a  demand  is  intended  to  secure.  Com. 
ex  nl.  Hamilton  v.  Councils  of  Pitts- 
burgh, 34  Pa.  496. 

28.  Cal.— 'Shirley  v.  Trustees  of  Cot- 
tonwood School  Dist.,  96  Cal.  xviii,  31 
Pac.  365,  Rob.  Ann.  Cas.  Extr.  Leg. 
Rem.,  40.  111.— People  r.  Dunne,  258 
111.  441,  101  N.  E.  560.  45  L.  R.  A.  (N. 
S.)  500.  Ind.— Lake  Erie  &  W.  R.  Co. 
r  State  ex  rel.  Mushlitz,  139  Ind.  158, 
38  N.  E.  596;  State  ex  rel.  Wick  V. 
Slick,  86  Ind.  .501  ;  Lewis  r.  Henley,  2 
Ind.  332.  Kan.— State  r.  Dolley,  83 
Kan.  80,  109  Pac.  992.  La.— State  ex 
rel.  Young  r.  Hall.  135  La.  420,  65  So. 
596.  Mich. — Presthus  r.  Circ.  .ludge, 
142  Mich.  204,  105  N.  W.  154,  12  Det. 
Leg.  N.  664.  Mo. — State  ex  rel.  Lash- 
ley  r.  Wurdeman,  187  S.  W.  257;  State 
ex  rel.  Abbott  r.  Adcock,  225  Mo.  335, 
124  S.  W.  1100;  State  r.  Lesueur,  136 
Mo.  452,  3S  S.  W.  325.  Pa.— Dunn's 
Case,  9  Pa.   Co.  Ct.  417.     Tex.— /n  re 
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lay,2^  or  conduct  tantamount  to  a  refusal.^^  In  some  jurisdictions  the 
absence  of  a  demand  is  simply  a  matter  to  be  considered  by  the  court 
in  exercising  its  discretion. ^^ 

2.  Reduction  of  Claim  to  Judgment.  —  Under  some  circumstances, 
before  a  claim  may  be  enforced  by  mandamus  it  must  be  reduced  to 
judgment. ^^ 

G.    Against  Whom  Wkit  Issues.  —  1.    Executive  and  Ministerial 


Lawrence's  Est.  (Tex.  Civ.  App.),  146 
S.  W.  701.  Wis.— State  ex  rel.  Eede- 
nius  V.  Waggenson,  140  Wis.  265,  122 
N.  W.  726,  133  Am.  St.  Rep.  1075; 
State  ex  rel.  "Wis.  Metro.  Tel.  Co.  v. 
Milwaukee,  132  Wis.  615,  113  N.  W. 
40;  Baker  v.  State,  86  Wis.  474,  56  N. 
W.  1088.  Eng.— Rex  v.  Bristol  &  Exe- 
ter Ry.  Co.,  4  Q.  B.  162,  3  G.  &  D.  384, 
3  Railw.  Cas.  433,  12  L.  J.  Q.  B.  106, 
7  .Jur.  233,  114  Eng.  Reprint  859;  Rex 
V.  Brecknock,  etc.  Canal  Co.,  3  A.  & 
E.  217,  1  Harr.  &  M.  279,  4  N.  &  M. 
871,  30  E.  C.  L.  117,  111  Eng.  Reprint 
395.  Can. — In  re  West  Nissouri  Con. 
School,  25  Ont.  L.  R.  550,  20  Ont. 
Wklv.  R.  841,  21  Ont.  Wkly.  R.  533,  3 
Ont."Wkly.  N.  726;  In  re  Williams  and 
Tp.  of  Brampton,  17  Ont.  L.  R.  398,  12 
Ont.  Wklv.  R.  1235;  Rodd  r.  County  of 
Essex,  44  Can.  Sup.  Ct.  137,  19  Ont. 
L.  R.  659,  14  Ont.  Wkly.  R.  953;  Peck 
V.  Corp.  of  Peterborough,  34  U.  C.  Q. 
B.  129;  Meyers  v.  Baker,  26  U.  C.  Q. 
B.  16;  The  Queen  v.  Council  of  Bruce, 
n  U.  C.  C.  P.  575;  London  &  Can. 
L.  &  A.  Co.  I'.  Mun.  of  Morris,  9  Man. 
377. 

[a]  What  Constitutes  Refusal. — "It 
is  not  indeed  necessary  that  the  word 
*  refuse, '  or  any  equivalent  to  it,  should 
be  used;  but  tiiere  should  be  enough  to 
shew  that  the  party  withholds  compli- 
ance, and  distinctly  determines  not  to 
do  what  is  required. ' '  Rex  v.  Breck- 
nock, etc.  Canal  Co.,  3  A.  &  El.  217,  1 
Harr.  &  W.  279,  4  N.  M.  871,  30  E.  C. 
L.  117,  111  Eng.  Reprint  395;  In  re 
West  Nissouri  Con.  School  25  Ont.  L. 
R.  550,  20  Ont.  Wkly.  R.  841,  21  Ont. 
Wkly.  R.  533,  3  Ont.  Wkly.  N.  726; 
Peck  V.  Corp.  of  Peterborough,  34  U. 
C.  Q.  B.  129.  To  the  same  effect:  Ky. 
J.  B.  B.  Coal  Co.  V.  Halbert,  169  Ky. 
687,  184  S.  W.  1116.  N.  J.— State  ex 
rel.  Cleveland  v.  Board  of  Finance,  38 
N.  J.  L.  259;  State  v.  Rahway,  33  N. 
J.  L.  no.  R.  I. — Cavanaugh  v.  Mayor 
of  Pawtueket,  23  R.  I.  102,  49  Atl.  494. 
Can. — Goodwin  v.  Ottawa  &  Prescott 
Ey.  Co.,  13  U.  C.  C.  P.  254. 


[b]     The    Refusal    Must    Be    Clear. 

The  Queen  v.  Council  of  Bruce,  11  U. 
C.  C.  P.  575.  And  see  In  re  Browning, 
43  U.  C.  Q.  B.  13,  where  it  is  said  that 
the  refusal  must  be  ' '  reasonably  clear. ' ' 

29.  N.  J. — State  ex  rel.  Cleveland  v. 
Board  of  Finance,  38  N.  J.  L.  259. 
Wash. — State  ex  rel.  Seymour  v.  Slater, 
53  Wash.  608,  102  Pac.  651.  Can. 
London  &  Can.  L.  &  A.  Co.  v.  Mun.  of 
Morris,  9  Man.  377. 

[a]  A  promise  to  perform  must  be 
complied  with  within  a  reasonable 
time.  A  promise,  in  the  face  of  con- 
tinued inaction,  will  not  bar  mandamus. 
State  ex  rel.  Seymour  v.  Slater,  53 
Wash.   608,   102   Pac.   651. 

[bl  What  is  an  unreasonable  delay 
depends  upon  the  circumstances  and 
six  days,  in  the  case  of  a  demand  on 
a  township  committee  to  perform  a 
duty,  was  held  insufficient  in  State 
ex  rel.  Magie  v.  Twp.  of  Union  Com- 
mittee, 42  N.  J.  L.  531. 

30.  Lake  Erie  &  W.  R.  Co.  v.  State 
ex  rel.  Mushlitz,  139  Ind.  158,  38  N.  E. 
596;  Lindabury  v.  Freeholders  of 
Ocean,  47  N.  J.'l.  417,  1  Atl.  701. 

31.  Mottu  V.  Primrose,  23  Md.  482; 
Fisher  r.  City  of  Charleston,  17  W.  Va. 
595.  See  also  State  v.  Byrne,  32  Wash. 
264,  73  Pac.  394,  where  the  court  re- 
views with  approval  the  principle 
adopted  by  these  courts  but  makes  its 
decision  on  another  ground. 

fa]  The  Reason. — "The  writ  of 
mandamus  not  being  ex  debito  but  in 
all  eases  resting  in  the  sound  discre- 
tion of  the  court,  there  may  be  some 
cases,  in  which  the  court  in  the  exer- 
cise of  its  discretion  would  refuse  the 
writ,  when  no  previous  demand  and 
refusal  had  been  made,  or  where  the 
claim  of  the  petitioner  or  the  duty  to 
be  performed  was  uncertain  or  not 
clearly  known  to  the  defendant." 
Fisher  v.  City  of  Charleston,  17  W.  Va, 
595. 

32.  See  the  titles  "Municipal  Cor- 
porations;"  "Taxation." 
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Officers.  —  a.  Federal  Officer.^.  —  In  a  proper  case  mandamus  may 
issue  against  federal  officers,  thus  the  secretary  of  the  interior,^-'  secre- 
tary of  state,-'*  postmaster  f^eneral.''^  secretary  of  the  treasury,^®  com- 
missioner of  patents,''^  secretary  of  the  navy,'^  or  secretary  of  war,-*" 
may  be  compelled  by  mandamus  to  perform  a  ministerial  duty  imposed 
upon  him. 

b.  State  Officers.  —  (I.)  Governor  of  State.  —  Some  authorities  favor 
the  proposition  that  tho  governor  of  a  state,  as  head  of  the  executive 
department,  should  be  exempt  from  any  interfcrcnee  or  control  by  the 
judicial  department,  and  hence  mandamus  will  not  issue  against  him.**^ 


33.  Ballingcr  r.  United  States  ex 
rel.  Frost,  216  U.  S.  240,  30  Sup.  Ct. 
338,  54  L.  ed.  464;  Garfield  v.  United 
States  ex  rel.  Goldsby,  211  U.  S.  249, 
29  Sup.  Ct.  62,  53  L.  ed.  168;  United 
States  ex  rel.  Daby  v.  Macfarland,  28 
App.  Gas.  (D.  C.)  552;  United  States 
V.  Hitchock,  19  App.  Cas.  (D.  C.)  333 
(to  compel  selection  of  tract  of  land); 
Ballinger  r.  United  States  ex  rel.  Ness, 
33  App.  Cas.  (D.  C.)  302  (to  compel 
acceptance  of  application  for  purchase 
of  public  lands) ;  Garfield  v.  United 
States  ex  rel.  Fi'ost,  30  App.  Cas.  (D. 
C.)    165. 

34.  Marbury  v.  Madison,  Cranch  (U. 
S.)  137,  2  L.  ed.  60.  See  also  United 
States  r.  Blaine,  139  U.  S.  306,  11  Sup. 
Ct.  607,  35  L.  ed.  183;  United  States 
f.  Bayard,  4  Mackey   (D.  C.)   310. 

35.  United  States  ex  rel.  Romero  v. 
Cortelyou,  26  App.  Cas.  (D.  C.)  298; 
Payne  v.  United  States,  20  App.  Cas. 
(D.  C.)  581,  to  compel  admission  of 
publication  to  the  mails  as  second-class 
matter. 

36.  United  States  ex  rel.  Parish  v. 
MacVeagh,  214  U.  S.  124,  29  Sup.  Ct. 
556,  53  L.  ed.  936;  Roberts  v.  United 
States,  176  U.  S.  221,  20  Sup.  Ct.  376, 
44  L.  ed.  443;  Cortelyou  v.  United 
States  ex  rel.  Thorpe,  32"  App.  Cas.  (D, 
C.)    20. 

37.  Butterworth  r.  United  States, 
112  U.  S.  50,  5  Sup.  Ct.  25,  28  L.  ed. 
656;  Comrs.  of  Patents  v.  Whitelv,  4 
Wall.  522,  18  L.  ed.  33.5. 

38.  See  Brashear  v.  Mason,  6  How. 
(U.  S.)  92,  12  L.  ed.  357;  Decatur  r. 
Pauldinp,  14  Pet.  497,  10  L.  ed.  559; 
United  States  r.  Chandler,  2  Mackey 
(D.  C.)    527. 

S9.  See  United  States  v.  Root,  22 
App.  Cas.   (D.  C.)  419. 

40.  Ark. — Hawkins  v.  Governor,  1 
Ark.  570.  33  Am.  Dec.  346,  where  it 
is  said  that  the  distinction  as  to  min- 
isterial   and    political    or    discretional 
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duties  has  no  application  to  the  chief 
executive.  Ariz. — ^See  Insane  Asylum 
■V.  Wolfly,  3  Ariz.  132,  22  Pae.  383,  8 
L.  R.  A.  188,  where  the  court  refuses 
a  mandamus  to  the  governor  because 
the  writ  was  sought  by  his  subordinates 
in  a  matter  as  to  which  they  were 
answerable  to  him  and  as  to  which 
they  had  no  private  vested  right.  It 
was  here  said,  however,  that  even  if 
a  private  right  were  involved,  "if  the 
final  decision  is  with  the  executive, 
and  the  act  is  a  public  act,  he  is  in- 
dependent." Fla. — State  ex  rel.  Bisbee 
r.  Drew,  17  Fla.  67.  111.— People  ex  rel. 
Bacon  v.  Cullom,  100  111.  472;  People 
ox  rel.  Harless  r.  Yates,  40  111.  126; 
People  ex  rel.  Billings  v.  Bissell,  19  111. 
229,  68  Am.  Dec.  591.  Here  the  dis- 
tinction between  ministerial  and  dis- 
cretional duties  was  not  considered  but 
the  court  laid  down  the  rule  unquali- 
fiedly that  as  against  the  governor 
mandamus  would  not  lie.  La. — State 
ex  rcJ.  Hope  r.  Board  of  Liquidation, 
42  La.  Ann.  647,  7  So.  706,  8  So.  577; 
State  V.  Warmoth,  24  La.  Ann.  351,  13 
Am.  Rep.  126;  State  v.  Warmoth,  22 
La.  Ann.  1,  2  Am.  Rep.  712,  expressly 
repudiating  the  theory  that  the  writ 
would  lie  in  case  of  ministerial,  but  not 
a  discretional  dutv.  Compare  State  ex 
rel.  Young  r.  Hall,  135  La.  420,  65  So. 
596,  where  the  court  refused  a  writ  to 
the  governor  on  the  ground  that  the 
act  sought  to  be  compelled  was  "an 
executive  act,  based  upon  his  discre- 
tion, and  that  mandamus  would  not  lie 
in  such  a  case."  Mass. — Rice  r.  Gov- 
ernor, 207  Mass.  577,  93  N.  E.  821,  32 
L.  R.  A.  (N.  S.)  355.  Ma.— 7/i  re  Den- 
nett, 32  Me.  508,  .54  Am.  Dec.  602. 
Mich. — People  cr  rrl.  Sutherland  v. 
Governor,  29  MJch.  320,  18  Am.  Rep. 
S9,  holding  that  there  is  no  distinction 
in  such  cases  between  ministerial  and 
discretional  duties,  i.  e.,  the  writ  will 
not  issue  against  the  governor  in  either 
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case.  Miss. — Vicksburg  &  M.  R.  Co.  v. 
Lowry,  61  Miss.  102,  48  Am.  Rep.  76, 
placing  its  decison  on  the  inability  ot" 
the  court  to  compel  a  compliance  with 
its  command.  Miim. — Rice  v.  Austin, 
19  Minn.  103,  18  Am.  Rep.  330,  express- 
ly discountenancing  the  distinction  be- 
tween ministerial  and  discretional  dut- 
ies in  such  a  case  and  overruling 
Chamberlain  v.  Sibley,  4  Minn.  309. 
Compare  Cooke  v.  Iverson,  108  Minn. 
388,  122  N.  W.  251,  52  L.  R.  A.  (N. 
S.)  415,  where  an  injunction  was 
sought  against  the  state  auditor,  and 
in  which  the  court  quotes  with  approval 
from  Chamberlain  v.  Sibley,  4  Minn. 
309,  to  the  effect  that  as  to  purely  min- 
isterial duties  mandamus  will  lie 
against  the  governor.  Miss. — Vicksburg 
&  M.  R.  Co.  V.  Lowry,  61  Miss.  102, 
48  Am.  Rep.  76,  this  decision  is  on  the 
ground  that  the  court  was  powerless 
to  enforce  its  judgment  in  the  event 
the  governor  refused  to  comply  there- 
with; the  judgment  then,  "would  be 
mere  advice,  and  courts  do  not  advise." 
Mo.— State  v.  Stone,  120  Mo.  428,  25 
S.  W.  376,  41  Am.  St.  Rep.  705,  23  L. 
E.  A.  194,  where  the  court  say  that 
this  is  the  rule  and  that  it  is  not  al- 
tered by  a  consideration  either  of  the 
character  of  the  duty,  as  ministerial  or 
discretional,  or  by  determining  whether 
or  not  the  duty  is  one  which  might 
have  been  imposed  upon  some  inferior 
officer  and  is  not,  therefore,  a  strictly 
gubernatorial  duty.  N,  J. — State  v. 
Governor,  25  N.  J.  L.  331,  where  in 
passing  on  the  question  of  the  effect  of 
classing  the  executive  's  duties  as  min- 
isterial and  discretional,  the  court  say: 
"As  contradistinguished  from  judicial 
duties,  all  executive  duties  are  minis- 
terial. The  idea  seems  to  be  enter- 
tained that  the  duty  of  the  executive 
becomes  ministerial,  when  no  discre- 
tion is  left  as  to  the  manner  of  its  per- 
formance, and  that  in  such  case  the 
court  may  interfere  to  compel  its  per- 
formance. .  .  .  The  absence  of  discre- 
tionary power  cannot  change  the  char- 
acter of  the  act,  or  warrant  the  inter- 
position of  the  judiciary.  .  .  .  All  the 
powers  conferred  by  the  Constitution 
upon  the  governor  are  political  powers, 
all  the  duties  enjoined  are  political 
duties."  N.  Y. — People  ex  rel.  Brod- 
erick  v.  Morton,  150  N.  Y.  136,  50  N. 
E.  791,  66  Am.  St.  Rep.  547,  41  L.  R. 
A.  231,  holding  for  the  rule  without 
qualification  or  restriction  and  reversing 
24    App.    Div.    563,    49    N.    Y.    Supp. 


760.  R.  I.— Mauran  v.  Smith,  8  R.  I. 
192,  219,  5  Am.  Rep.  564.  Here  the 
court  say,  "But  where  the  duty  to  be 
performed  is  merely  ministerial,  it  is 
claimed  that  a  different  rule  obtains, 
and  that  the  court  may  compel  him  to 
perform  it.  If  this  be  true,  then,  to 
the  extent  of  his  ministerial  duties, 
the  executive  is  not  the  co-ordinate  of 
the  judiciary,  but  subordinate  to  it, 
and  the  line  of  separation  between  the 
two  departments  is,  to  that  extent, 
obliterated.  Of  course  such  a  devia- 
tion from  constitutional  principle  is  ad- 
missible only  in  favor  of  some  other 
principle  of  higher  obligation.  But 
the  only  principle  adduced  in  support 
of  the  deviation,  is  the  principle  of  the 
common  law,  that  for  every  right  there 
is  a  remedy."  This,  the  court  say,  is 
not  enough.  The  court  also  disapproves 
of  the  distinction  drawn  in  some  cases 
between  duties  which  are  strictly  gub- 
ernatorial and  duties  which  might  have 
])een  imposed  on  an  inferior  officer. 
Tenn. — State  v.  Board  of  Inspectors, 
114  Tenn.  516,  86  S.  W.  319  (here  the 
rule  is  applied  "whether  the  act  to  be 
performed  is  ministerial,  executive  or 
])olitical");  Bates  v.  Taylor,  87  Tenn. 
319,  11  S.  W.  266,  3  L.  R.  A.  316; 
Jonesboro,  F.  B.  &  B.  G.  Tpk.  Co.  V. 
Brown,  8  Baxt.  490,  35  Am.  Rep.  713, 
where  it  is  further  said  that  it  is  im- 
material that  the  duty  might  have  been 
imposed  on  an  inferior  executive  officer, 
that  it  is,  when  imposed  upon  the  gov- 
ernor, a  part  of  his  exclusive  duties 
and  beyond  the  control  of  the  judiciary. 

[a]  When  the  governor  acts  as  a 
member  of  a  board  the  rule  still  ap- 
plies. The  reason  being  that  "it  is  op- 
tional with  him  wli^ther  he  will  serva 
or  not.  If  he  does  serve,  his  action  is 
entirely  optional;  and  he  cannot  bo 
coerced  by  the  courts.  In  acting  upon 
such  board  he  does  not  denude  himself 
of  his  high  and  independent  position 
as  chief  executive  of  the  state  and  the 
head  of  that  department."  State  ex 
rel.  Latture  v.  Board  of  Inspectors,  114 
Tenn.  516,  86  S.  W.  319.  To  same  ef- 
fect: People  ex  rel.  Broderick  r.  Mor- 
ton, 156  N.  Y.  136,  50  N.  E.  791,  66 
Am.   St.  Rep.  547,  41  L.  R.  A.  231. 

fb]  In  Florida,  a  limitation  is  im- 
posed upon  the  rule.  Thus,  after  af- 
firming the  rule  that  ordinarily  manda- 
mus would  not  run  against  the  gover- 
nor, the  court  say  that  as  to  a  duty 
which  is  imposed  upon  the  governor 
ex  offi,cio  "as  that  of  a  mere  trustee 
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Otlior  authorities  limit  this  exemption  to  duties  which  are  necessary 
functions  of  tlie  fruhernatorial  office  hoklins;  that  it  has  no  application 
to  duties  which  are  purely  ministerial  and  might  have  been  imposed 
on  anv  other  officer.** 


of  a  fund  or  property,  or  a  director  or 
corporator  in  the  execution  of  a  fran- 
chise or  other  private  duty  which  might 
have  been  as  well  imposed  on  any 
other  person,"  such  general  rule  has  no 
application.  State  ex  rel.  Bisbee  v. 
Drew,  17  Fla.  67.  Dissenting  opinion 
also  filed. 

|c]  The  governor  as  commander-in- 
chief  of  the  militia  cannot  be  con- 
trolled by  mandamus.  This  was  so  held 
in  Mauran  v.  Smith,  8  R.  I.  192,  5  Am. 
Rep.  564,  on  the  ground  that  there  was 
no  distinction,  so  far  as  mandamus  was 
concerned,  between  duties  of  the  execu- 
tive v/hich  were  purely  political  or  gub- 
ernatorial and  duties  which  were  min- 
isterial or  might  have  been  imposed  on 
an  inferior  officer. 

[d]  In  Indiana  under  Chapt.  128, 
Acts  of  1889  (Burns'  St.,  1914,  §§1485- 
Q'l)  authorizing  actions  against  the 
state  in  matters  arising  out  of  contract, 
mandamus  was  permitted  against  a 
board  of  which  the  governor  was  a 
member.  State  ex  rel.  Carpenter  v. 
Ralston,  182  Ind.  150,  105  N.  E.  54. 

41.  U.  S.— United  States  v.  Blaine, 
139  U.  S.  306,  11  Sup.  Ct.  607,  35  L. 
ed.  183.  Ala. — Tennessee  &  C.  R.  Co. 
V.  Moore,  36  Ala.  371.  And  see  Ex 
parte  Echols,  39  Ala.  698,  88  Am.  Dec. 
749,  which  was  a  case  involving  man- 
damus to  a  legislative  officer,  but  it 
was  there  said:  "This  court  will  not 
interfere  with  either  of  the  other  co- 
ordinate departments  of  the  govern- 
ment in  the  legitimate  exercise  of  their 
jurisdiction  and  powers,  except  to  en- 
force mere  ministerial  acts."  Cal. — El- 
liott r.  Pardee,  149  Cal.  516,  86  Pac. 
1087;  Harpending  r.  TTaight,  39  Cal. 
189,  2  Am.  Jio-p.  432;  Miildloton  r.  Low, 
30  Cal.  596,  whore  it  is  said  that  "the 
same  rule  would  apply  to  the  governor 
as  to  any  inferior  or  subordinate  offi- 
cer." Sec  also  People  ex  rel.  McCauley 
V.  Brooks,  16  Cal.  11,  which  was  a  case 
against  the  comptroller,  but  Justice 
Field,  in  the  course  of  his  opinion, 
stated  that  mandamus  would  compel 
the  governor  to  perform  a  purely  min- 
isterial duty,  snying:  "No  officer,  how- 
ever high,  is  above  the  law,  and  when 
duties    arc    imposed    upon    him,    in    re- 


gard to  which  he  has  no  discretion," 
and  it  being  an  otherwise  proper  case, 
"he  can  be  required  to  perform  those 
duties    by    the    compulsory    process    of 
mandamus."     Colo. — Greenwood   Ceme- 
terv   Land   Co.    r.   Routt,   17    Colo.   156, 
28  "Pac.   1125,  31   Am.  St.  Rep.  284,  15 
L.  R.  A.  369,  where  it  is  said:  "Every 
person  in  the  state,  whatever  his  rank 
or  station,  is  entitled  to  the  equal  pro- 
tection   of    the    laws:    every    person    is 
also    subject    to    governmental    author- 
ity;   and   the   courts   are   charged   with 
the  responsibilty   of  declaring   the   law 
applicable  to  any  and  all  controversies, 
properly   presented,   according   to   their 
best    judgments,    to    the    end    that    the 
rights  of  all  persons  may  be  protected 
and  their  grievances  redressed."  Haw. 
See    Castle    r.    Kapena,    5    Hawaii    27, 
where    mandamus    was    sought    against 
the  Minister  of  Finance.     The  court  re- 
viewed   with    a])proval    the    authorities 
supporting  the  rule  an  executive  might 
be   mandamused   as  to   ministerial   acts 
but   denied  the  writ  because  the   facta 
of    the    case    called    for    an    injunction 
rather  than  a  mandamus.     Kan. — Mar- 
tin  V.    Ingham,    38    Kan.    641,    17    Pac, 
162.      See    also   State    ex    rel    Attorney 
General  r.  St.  .John,  21  Kan.  591,  where 
mandamus    was    awarded    against    the 
governor    although    the    question    here 
considered  was  not  argued  there.     Ky. 
Travnor  r.  Beckham,  116  Ky.  T3,  74  8. 
W.  1105,  76  S.  W.  844,  affirminq,  on  re- 
hearing, 25  Kv.  L.   Rep.  283,  74  S.  W. 
1105;    Cochran   r.   Beckham,   28   Ky.   L. 
Rep.  370,  89  S.  W.  262.     See  also  Page 
r.   Hardin,   8    B.   Mon.    648,   which   was 
a    mandamus    proceeding    against    the 
state  auditor  but  the  court  stated  that 
there    duty    was    the    same    whether    it 
revolved  about  an  act  to  be  done"  by 
an   inferior   or   by   the   supreme   execu- 
tive officer.     The  executive  department 
and  all   its  officers  are  as  much   bound 
by    the    Constitution    and    laws   as    the 
legislative."  Md. — Magrudor  r.  Swann, 
25  Md.  173.     Mont.— State  r.  Smith,  23 
Mont.    44,    57    Pac.    449;    Territory    r. 
Potts,  3  Mont.  .364;  Chumasero  r.  Potts, 
2   '\\ciw\.   242.     Neb. — State    r.   Savage, 
64   Neb.   684.  90   N.   W.   698.  91    N.   W. 
1  557;   State   v.   Thaver,   31    Neb.   82,  47 


Vol.  XIX 


3IANDAMU8 


177 


(n.)  other  State  Officers.  —  Generally,  the  ease  being  other\\ase 
proper,  state  offieers  may  be  compelled  by  mandamus  to  act.'*^  Thus 
mandamus  will  issue  against  the  secretary  of  state,*^  state  comptrol- 


N.  W.  704.  Nev.— State  ex  rel.  White 
V.  Dickerson,  33  Nev.  540,  113  Pac. 
105;  State  r.  Blasdel,  4  Nev.  241.  N.  0. 
Gotten  V.  Ellis,  52  N.  C.  545.  Ohio. 
State  V.  Nash,  66  Ohio  St.  612,  64 
N.  E.  538;  State  v.  Chase,  5  Ohio  St. 
528,  in  this  case  the  writ  was  refused 
on  other  grounds  but  it  was  said  that 
mandamus  would  lie  to  compel  the  gov- 
ernor to  perform  ' '  a  mere  ministerial 
duty  enjoined  on  him  by  statute"  in 
an  otherwise  proper  case.  P.  I. — See 
Province  of  Tarlac  v.  Gale,  26  Phil.  Isl. 
338.  P.  R.— Lutz  V.  Post,  14  Porto  Rico 
830.  Wyo. — State  v.  Brooks,  14  Wyo. 
393,  84  Pac.  488,  6  L.  R.  A.  (N.  S.) 
750;  State  v.  Burdick,  3  Wyo.  588,  28 
Pac.  146.  Compare  State  v.  Burdick,  3 
Wyo.  588,  28  Pac.  146,  where  the  court 
say,  "Indeed  it  is  very  questionable 
wiiether  ministerial  duties  should  be 
made  an   exception. ' ' 

[a]  The  reason  for  exempting  polit- 
ical or  gubernatorial  duties  is  that 
such  acts  require  the  exercise  of  judg- 
ment and  discretion,  and  mandamus 
will  not  control  discretion.  Lutz  v.  Post, 
14  Porto  Rico  830.  While  as  to  min- 
isterial duties  it  is  said  that  no  of- 
ficer, whatever  his  rank,  should  be  per- 
mitted to  violate  the  law  with  im- 
punity, Tennessee  &  C.  R.  Co.  v. 
Moore,  36  Ala.  371. 

[b]  Ainother  remedy  by  impeach- 
ment or  by  appeal  to  the  voters  is  not 
adequate  and  hence  no  bar  to  the 
writ.  Traynor  v.  Beckham,  116  Ky. 
13,  74  S.  W.  1105,  76  S.  W.  844.  Com- 
pare State  V.  Governor,  25  N.  J.  L.  331, 
where  the  court  say,  "Touching  all 
the  powers  conferred  on  the  executive 
by  the  Constitution,  he  is  entirely  in- 
dependent of  the  control  of  the  judi- 
ciary, being  responsible  to  the  people 
alone,  and  liable  to  impeachment  for 
misdemeanor  in  office."  As  to  the  ex- 
istence of  another  remedy  as  a  bar  to 
mandamus  generally,  see  supra,  TTI,  D. 

fc]  The  division  of  the  government 
into  three  departments  is  not  consid- 
ered as  standing  in  the  way  of  this 
principle  by  these  courts.  They  are 
"not  so  absolutely  distinct  that  an  ar- 
bitrary exercise  of  power,  or  what  is 
the  same  thing,  an  arbitrary  refusal 
to  exercise  power,  could  not  be  checked 


or  opposed  by  either  of  the  other  de- 
partments. Such  a  theory  is  opposed 
to  the  principle  of  checks  and  balances 
upon  which  the  federal  and  state  con- 
stitutions have  been  framed.  Indeed, 
it  does  not  seem  clear  to  us,  if  the 
judicial  department  may  annul  an  act 
of  the  legislature  by  declaring  it  un- 
constitutional, why  it  may  not  consti- 
tutionally exercise  its  functions  in  re- 
Ciuiring  the  executive  department  to 
jjerform  a  clear  legal  duty  which  it 
neglects  or  refuses  to  perform.  Neither 
are  we  ready  to  acknowledge  that  any 
office  or  officer  is  so  high  that  the  law 
cannot  reach  him."  State  ex  rel.  Trau- 
ger  t'.  Nash,  66  Ohio  St.  612,  64  N.  E. 
558.  To  same  effect.  People  ex  rel. 
MeCauley  v.  Brooks,-  16  Gal.  11,  40; 
Martin  v.  Ingham,  38  Kan.  641,  17  Pac. 
162. 

[d]  In  Porto  Rico  the  reason  some- 
times advanced  for  holding  that  man- 
damus will  not  run  against  the  gover- 
nor of  a  state,  to-wit:  the  division  of 
government  into  three  departments  and 
the  refusal  of  one  department  to  inter- 
fere with  another,  does  not  apply  be- 
cause "both  the  courts  and  the  gover- 
nor derive  their  powers  from  the  Or- 
ganic Act,  but  the  division  into  depart- 
ments is  lacking."  Lutz  v.  Post,  14 
Porto  Rico  830. 

42.  Ala. — Tennessee  &  C.  R.  Co.  v. 
Moore,  36  Ala.  371.  Ark,— Willeford 
V.  State,  43  Ark.  62.  Cal.— Stuart  V. 
Haight,  39  Cal.  87.  Ga. — Bonner  V. 
State,  7  Ga.  473.  Ind. — Hamilton  V. 
State,  3  Ind.  452.  La.— State  v.  West, 
26  La.  Ann.  322.  Md. — Magruder  v. 
Swann,  25  Md.  173.  Minn. — Minne- 
apolis &  P.  R.  Co.  V.  Sibley,  2  Minn. 
13.  Mont. — Chumasero  v.  Potts,  2 
Mont.  242.  Neb.— State  r.  Thayer,  31 
Neb.  82,  47  N.  W.  704.  N.  C— Gotten 
V.  Ellis,  52  N.  C.  545.  Tex. — .Johnson 
V.  Campbell,  39  Tex.  83.  Va.— Robin- 
son V.  Rogers,  24  Gratt.    (65  Va.)   319. 

43.  Ark.— Hodges  v.  Keel,  108  Ark, 
184,  159  S.  W.  21,  compel  publication 
of  statute.  Cal. — Pacheco  v.  Beck,  52 
Cal.  3,  compel  issuance  of  certificate  of 
election.  Colo.— People  v.  McGaffey, 
23  Colo.  156,  46  Pac.  930.  Ind.— Gray 
V.  State,  72  Ind.  567,  compel  redemp- 
tion  of   bonds.     Kan. — State   i;.   Law- 
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lev,**  state  treasurer,''*  state  aiulitor/'^  attorney  general,*^  en- 
gineer,** or  surveyor  seneral,'"'  to  compel  the  performance  of  duties, 
ministerial  in  their  nature. 

2.  Legislative  Officers  and  Bodies.  —  Mandamus  will  not  lie  to 
control  the  action  of  a  leirislativc  hody,'"  nor  tlic  individual  members 
thereof.^'  in  regard  to  sin'h  of  their  duties  as  are  political  and  legis- 
lative, although  to  enforce  ministerial  duties  of  such  bodies  or  ofticers 
mandamus  will  lic.^-    And  where  it  is  the  duty  of  such  a  body  to  act 


renee,  .3  Kan.  95,  issuance  of  certificate 
of  election.  La^ — State  r.  Secretary 
of  State,  :^2  La.  Ann.  579.  Mass. — Lar- 
coni  r.  blin,  160  Mass.  102,  35  N.  E. 
113.  Miss. — Mvers  r.  Chalmers,  60 
Miss.  772.  N.  !>.— State  r.  Falley,  9  N, 
D.  450,  S3  N.  W.  860.  Ore.— Shattuck 
v.  Kincaid,  31   Ore.  379,  49  Pac.  758. 

44.  Cal.— People  v.  Bell,  4  Cal.  177; 
Fowler  r.  Peirce,  2  Cal.  105,  compel 
audit  of  claim.  Conn. — State  f.  Staub, 
61  Conn.  5d3,  23  Atl.  924,  distribution 
of  school  monevs.  Kan. — State  r.  Alt- 
ers, 92  Kan.  169,  140  Pac.  637.  N.  J. 
State  r.  Anderson,  52  N.  J.  L.  150,  18 
Atl.  5<<4.  N.  Y. — People  ex  rcl.  Noyes 
V.  Sohmer,  81  Misc.  522,  143  N.  Y. 
Supp.  475.  Tex. — Hart  v.  Stephens,  100 
Tex.   412,   100   S.   W.   135. 

45.  Cal — San  Mateo  v.  OuUahan,  69 
Cal.  647,  11  Pac.  386.  Colo.— Mulnix 
r.  Mutual  Benefit  Life  Ins.  Co.,  23 
Colo.  81,  46  Pac.  127.  Ind.— Gray  r. 
State,  72  Tnd.  567.  La. — State  ex  rcl 
Ecuver  r.  Burke,  33  La.  Ann.  969.  Mo. 
State  r.  Stoidicns,  136  Mo.  537,  37  S. 
W.  506.  N.  J. — Wilson  v.  Swain.  60  N 
.1.  L.  115,  36  Atl.  778.  S.  C— State  i\ 
Bates,  38  S.   C.   326,  17  S.   E.   28. 

46.  AJa. — Purifoy  v.  Andrews,  101 
Ala.  643,  16  So.  541.  Ark.— Danley  r. 
Whiteley,  14  Ark.  687.  Ind.— Hender- 
son V.  State,  53  Ind.  60.  la.— Br>an 
r.  Cattell,  15  Iowa  538.  La.— State  r. 
Juniel,  30  La.  Ann.  861.  Mich. — People 
V.  Auditor  C.onoral,  9  Mich.  134.  Miss. 
Swann  r.  Buch,  40  ALiss.  268,  where 
court  says:  "It  may  be  observed  pen- 
erally  that  in  all  cases  where  the  ripht 
of  the  party,  and  the  amount  he  is 
entitled  to  receive  from  the  state  are 
clearly  ascertained  by  law,  leaving  no 
discretion  to  the  auditor,  and  there  is 
an  existing  appropriation  for  its  pay- 
ment, the  duty  to  issue  the  warrant 
may  be  regarded  as  y)urely  ministerial, 
and  as  one,  the  performance  of  which, 
in  a  ca-ii?  in  other  respects  j)roper,  may 
be  enforced  by  mandamus."  Mo. 
State   V.   State    Auditor,   46   Mo.     326. 
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Mont.— State  r.  Kennev,  9  Mont.  223, 
23  Pac.  733.  Neb.— SUte  r.  Cornell, 
56  Xeb.  143,  76  N.  W.  459.  N.  C. 
White  V.  Aver,  126  N.  C.  570,  36  S.  E. 
132.  Utah.— State  v.  Richards,  15  Utah 
477,  49  Pac.  532.  Va.— Peters  v. 
Auditor,  33  Gratt.  (74  Va.)  368. 

47.  HI.— People  r.  Wavman,  256  111. 
151,  99  N.  E.  941.  Ind.— Gray  v.  State, 
72  Ind.  567.  Mich. — Lamorcaux  v.  El- 
lis, 89  Mich.  146,  50  N.  W.  812.  Tex. 
Bodenheim  v.  Lightfoot,  103  Tex.  639, 
132   S,  W.   468. 

48.  Idaho  Power  &  Transp.  Co.  V. 
Stephenson,  16  Idaho  418,  101  Pac. 
821. 

4a.  Dickinson  r.  Kingsbury,  8  Cal. 
App.  179,  96  Pac.  329;  Alloerger  v. 
Kingsbury,  6  Cal.  App.  93,  91  Pac. 
674. 

50.  m.— Young  V.  Carev,  80  111.  App. 
601.  Ky.— Clav  Citv  r.  Roberts,  30  Ky. 
L.  Rep.  820,  99  S.  W.  651.  Mo.— State 
V.  Bolte,  151  Mo.  362,  52  S.  W.  262,  74 
Am.  St.  Rep.  537;  State  r.  Meier,  143 
Mo.  439,  45  S.  W.  306.  N.  Y.— People 
ex  rel  La  Chicotte  v.  Best,  187  N.  Y. 
1,  79  N.  E.  890,  116  Am.  St.  Rep.  586. 
P.  R. — De  Diego  v.  House  of  Delegates, 
5  Porto  Rico  110. 

51.  Ex  parte  Echols,  39  Ala.  698,  88 
Am.  Dec.  749;  State  r.  Bolte,  15]  Mo. 
362,  52  S.  W.  262,  74  Am.  St.  Rep. 
537. 

52.  See  Ex  parte  Echols,  39  Ala.  698, 
S8  Am.  Dec.  749,  where  the  court  say: 
"This  court  will  not  interfere  with 
either  of  the  other  co-ordinate  depart- 
ments of  the  government  in  the  legiti 
mate  exercise  of  their  jurisdiction  and 
powers,  except  to  enforce  mere  minis- 
terial acts  required  by  law  to  be  per- 
formed by  some  officer  thereof;  and  not 
then,  if  the  law  leaves  it  discretionary 
with  the  officer  or  department." 

[a]  A  Distinction. —  In  State  v. 
Meier,  72  Mo.  .\iip.  618,  mandamus  was 
sought  to  compel  the  president  of  a 
city  council  to  sign  a  bill  passed  by 
said  council.    The  defense  was  that  the 
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in  a  particular  manner,  snch  action  may  be  coerced  by  mandamus.'*'* 

3.  Judicial  and  Quasi-Jndicial  Officers  and  Bodies.  —  This  subject 
is  treated  elsewliere  in  this  title.'* 

4.  Public  Corporations  and  Officers.  —  The  question  of  mandamus 
to  public  corporations  and  officers  of  public  corporations  will  be  found 
elsewhere  in  this  work.^' 

5.  Private  Corporations  and  Their  Officers."^^  —  Mandamus  will  is- 
sue to  compel  domestic  corporations  and  their  officers  to  perforin  duties 
imposed  upon  them  by  statutory  or  charter  provisions.'^  Mandamus 
will  not  lie  against  a  foreign  corporation  to  compel  the  reinstatement'^ 


duty  sought  to  be  compelled  was  a 
legislative  one.  The  court  say:  "Acts 
of  legislation  and  acts  of  authentica- 
tion are  essentially  distinct.  All  the 
legislative  faculty  of  the  council  was 
spent  when  the  bill  was  passed."  The 
respondent's  duty  was  merely  minis- 
.terial  and  the  writ  issued. 

53.  Lebanon  v.  Creel,  109  Ky.  363, 
59  S.  W.  16;  Steele  v.  Willis,  23  Ky. 
L.  Rep.  826,  64  S.  W.  417. 

54.  See  infra,  IV. 

55.  Mandamus  to  municipal  corpora- 
tions and  their  officers,  see  the  title 
"Municipal  Corporations." 

Mandamus  to  election  officers,  see  8 
Standard  Proc.  43. 

Mandamus  to  school  districts  and 
school  officers,  see  the  title  "Schools 
and  School  Districts." 

Mandamus  regarding  highways  and 
streets  generally,  see  the  title  "High- 
ways, Streets  and  Bridges." 

Mandamus  to  pension  officers,  see  the 
title  "Pensions  and  Bounties." 

Officers. — Mandamus  relating  to  mat- 
ters affecting  the  possession  of  office 
and  incidents  of  office  see  the  title 
' '  Officers. ' ' 

Mandamus  to  public  service  cor- 
porations, see  the  title  "Public  Service 
Corporations. ' ' 

Mandamus  to  compel  levy  of  tax,  see 
the  title   "Taxation." 

56.  Mandamus  to  enforce  rights  of 
stockholders,  see  the  title  "Stocks  and 
Stockholders." 

Mandamus  to  public  service  corpora- 
tions, see  the  title  "Public  Service 
Corporations. ' ' 

Mandamus  to  railroad  corporations, 
see  the  title  "Railroads." 

Mandamus  to  religious  corporations, 
Bee  the  title  "Religious  Societies." 

57.  Ala.  —  Montgomery  v.  Capital 
City  Water  Co.,  92  Ala.  361,  9  So.  339. 


Cal. — Fresno  County  v.  Fowler  Switch 
Canal  Co.,  68  Cal.  359,  9  Pac.  309. 
Colo. — Townsend  v.  Fulton  Irr.  Ditch 
Co.,  17  Colo.  142,  29  Pac.  453.  Conn. 
Bassett  v.  Atwater,  65  Conn.  355,  32 
Atl.  937,  33  L.  R.  A.  575.  Del.— Swift 
V.  State,  7  Houst.  338,  6  Atl.  856,  32 
Atl.  143,  40  Am.  St.  Rep.  127.  Ga. 
Savannah,  etc.  Canal  Co.  v.  Shuman,  91 
Ga.  400,  17  S.  E.  937,  44  Am.  St.  Rep. 
43.  111.— People  v.  Suburban  R.  Co., 
178  111.  594,  53  N.  E.  349,  49  L.  R.  A. 
650.  Ind. — Indianapolis  &  C.  R.  Co.  v. 
State,  37  Ind.  489.  Kan.— Potwin  Place 
V.  Topeka  Ry.  Co.,  51  Kan.  609,  33 
Pac.  309,  37  Am.  St.  Rep.  312.  La. 
State  V.  Orleans  R.  Co.,  38  La.  Ann. 
312.  Me. — 'Railroad  Comrs.  v.  Port- 
land &  O.  C.  R.  Co.,  63  Me.  269,  18 
Am.  Rep.  208.  Md. — Runkel  v.  Wine- 
miller,  4  Harr.  &  M.  429,  1  Am.  Dee. 
411.  Mich. — Lansing  v.  Lansing  City 
Elee.  Ry.  Co.,  109  Mich.  123,  66  N.  W. 
949.  Neb. — State  v.  Republican  Valley 
R.  Co.,  17  Neb.  647,  24  N.  W.  329,  52 
Am.  Rep.  424.  N.  J.— Atwater  v.  Del- 
aware, etc.  R.  Co.,  48  N.  J.  L.  55,  2 
Atl.  803,  57  Am.  Rep.  543.  N.  Y. 
People  ex  rel.  Walker  v.  Albany  Hos- 
pital, 61  Barb.  397.  Ore. — Hiaugen  v. 
Albina  Light  &  W.  Co.,  21  Ore.  411, 
28  Pac.  244,  14  L.  R.  A.  424.  Pa. 
Mount  Moriah  Cemetery  Assn.  v.  Com., 
81  Pa.  235,  22  Am.  Rep.  743.  S.  C. 
State  V.  North  Eastern  R.  Co.,  9  Rich. 
L.  247,  67  Am.  Dec.  551.  Tenn. — Mobile 
&  O.  R.  Co.  r.  Wisdom,  5  Heisk.  125. 
Tex. — San  Antonio  St.  R.  Co.  v.  State, 
90  Tex.  520,  39  S. 'W.  926,  59  Am.  St. 
Rep.  834,  35  L.  R.  A.  622.  Wash. 
State  v.  Spokane  St.  Ry.  Co.,  19  Wash. 
518,  53  Pac.  719,  67  Am.  St.  Rep.  739, 
41  L.  R.  A.  515.  Wis.— State  v.  Mil- 
waukee Chamber  of  Commerce,  47  Wis. 
670,  3  N.  W.  760. 

58.     North  State   Copper  &   G.  Min. 
Co.  V.  Field.  64  Md.  151,  20  Atl.  1039. 
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of  a  stockholder,  or  to  determine  the  validity  of  an  election  of  a  for- 
eign corporation.^ 

6.  Unincorporated  Societies  and  Associations.  —  In  the  absence  of 
statutes  to  the  contrary,  mandamus  will  not  lie  a.sfainst  an  unincorpor- 
ated society  or  association  for  the  reason  that  as  such  it  is  not  a  legal 
entity  and  cannot  sue  or  be  sued.""  Admisson  or  restoration  to 
membership  cannot  be  compelled  by  mandamus  for  the  additional  rea- 
son that  the  association  owes  the  applicant  no  legal  duty  in  this  re- 
gard, the  privileges  of  membership  being  conferred  by  the  association 
itself  rather  than  by  hnv.''^ 

7.  Individuals.  —  Mandamus  will  not  issue  against  a  private  in- 
dividual to  compel  him  to  perform  an  act  which  is  private  and  un- 
oflieial  in  its  character."-  But  an  individual  may  sustain  such  a  re- 
lation to  the  public  as  to  give  him  a  quasi-official  character  and  im- 
pose upon  him  a  certain  duty,  the  performance  of  which  may  be  en- 
forced by  mandamus."^ 

II.  Pendency  of  Other  Actions  or  Proceedings.  —  1.  Gener- 
ally.««  —  The  pendency  of  any  legal  action  or  proceeding  by  which 
the  same  rights  may  be  settled  and  protected,*"'''  or  in  which  the  fouuda- 


59.  Wason  v.  Buzzoll,  181  :Mass.  338, 

63  N.  E.  909,  though  usual  place  of 
business   is   within   state. 

60.  See  generally  3  Standard  Proc. 
158,  and  as  to  the  legal  nature  of 
voluntary  associations  generally,  see 
note  to  Otto  v.  Journeymen  Tailors'  P. 

6  B.  Union,   75   Cal.   308,   17   Pac.   217, 

7  Am.  St.  Rep.  156,  161. 

61.  Ind. — State  r.  Cummins,  171  Tnd. 
112,  85  N.  E.  359,  36  L.  R.  A.  (N.  S.) 
945.  Mich.— Burt  r.  Grand  Lodge  F. 
&  A.  Masons,  66  Mich.  85,  33  N.  W. 
13.  N.  Y.— White  v.  Brownell,  2  Daly 
329,  3  Abb.  Pr.  (N.  S.)  318;  Weidcn- 
fold  V.  Keppler,  84  App.  Div.  235,  82 
N.  Y.  Supp.   634.     Pa.— Wolf  v.   Com., 

64  Pa.  252.  Compare  Otto  v.  Journey- 
nion  Tailors'  P.  &  B.  Union,  75  Cal. 
308,  17  Pac.  217,  7  Am.  St.  Rep.  156, 
where  mandamus  issued  against  such 
an  association,  but  the  holding  of  the 
court  goes  no  further  than  to  say  that 
when  the  action  of  the  association  is 
properly  taken  in  the  manner  desig- 
nated by  its  constitution  the  courts 
will  not  iiitorforo;  but  when  it  acts 
"in  bad  faith,  and  maliciously  makes 
the  subioct  nf  the  grievance  a  pretext 
for  oppression  and  wrong  its  action 
may,  however,  to  that  extent,  be  the 
subject  of  review."  But  the  propriety 
of  the  remedy  by  mandamus  was  not 
considered. 

Mandamus  to  enforce  an  equitable 
or  moral  right,  see  supra,  111,  A,  3. 
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62.  People  v.  Mattinger,  212  111.  530, 
72  N.  E.  906,  where  the  court  say 
that  "a  writ  of  mandamus  will  not 
issue  against   individuals  as  such." 

Nature  of  right  and  duty  enforcible 
by  niaiulamus,  see  supra,  HI,  A. 

63.  Haines  r.  Peoi)le,  19  111.  App. 
354  (where  the  respondent  was  com- 
pelled by  mandamus  to  repair  a  bridge 
which  was  nec^essary  because  of  a  race- 
way maintained  by  him);  Nye  r.  Rose, 
17  R.  I.  733,  where  the  court  said  that 
the  respondent  was  "something  more 
than  one  acting  in  a  private  capacity," 
and  that  the  "matter  here  involved  is 
one  of  public  concern,  in  no  way  con- 
nected with  the  respondent 's  private 
rights  or  interests,"  but  the  decision 
was  based  on  the  additional  fact  that 
a  statute  was  construed  to  have  im- 
posed upon  respondent  a  specific  ])ublic 
duty.  "The  petition  does  not  there- 
fore seek  an  order  aerainst  a  mere  pri- 
vate citizen  in  a  mere  private  mat- 
ter." 

64.  Pendency  of  another  action  gen- 
erally, see  the  title  "Another  Action 
Pending." 

65.  HI. — People  r.  Knickerbocker, 
114  111.  539,  2  N.  E.  507,  55  Am.  Rep. 
879;  People  r.  Chicago,  53  111.  424. 
Kan.— Swartz  r.  Large,  47  Kan.  304, 
27  Pac.  993.  Mass. — Oakes  v.  Hill,  8 
Pick.  47.  Neb.— State  r.  Matley,  17 
Neb.  564,  24  N.  W.  200;  State  v.  Otoe, 
10  Neb.  3^1,  6  N.  W.  464.  Wis.— State 
f.  Jennings,  56  Wis.  113,  14  N.  W.  28. 
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tion  of  the  right  to  he  enforced  by  mandainus  may  be  destroyed,^"  will 
prevent  the  issuance  of  mandamns.  In  order  that  a  pendincr  proceed- 
ing may  prevent  the  issuance  of  a  writ  of  mandamus  it  must  involve 
the  same  question  as  the  one  raised  on  the  application  for  the  writ," 
and  it  must  he  a  proceeding  by  which  the  relator  would  be  bound.^' 
Where  the  pending  proceeding  is  inadequate  and  improper  it  will  not 
bar  mandamus.^^  A  pending  suit  in  equity  involving  the  same  parties 
and,  the  same  subject  matter  will  bar  mandamus.'" 

2.  Appellate  Proceeding.  —  A  pending  appeal  which  involves  the 
same  question/^  or  certiorari/^  will  prevent  the  issuance  of  manda- 
mus. 

3.  Mandamus.  —  A  pending  mandamus  proceeding  between  the 
same  parties  bars  a  second  application  therefor  in  another  court." 
The  existence  of  a  mandamus  by  an  individual  against  a  state  officer 
is  no  bar  to  the  prosecution  by  the  district  attorney  on  the  relation 
of  the  same  individual  of  a  mandamus  against  the  same  officer,  though 
both  proceedings  be  based  on  the  same  facts  and  seek  the  same  relief.''* 

IV.  MANDAMUS  TO  COURTS  AND  COURT  OFFICERS.  —  A. 
General  Rules. ^^  —  1.  Compelling  Action.  —  The  scope  and  prov- 
ince of  the  writ  of  mandamus,  when  directed  to  courts  and  their  offi- 
cers, is  to  prevent  a  failure  of  justice  from  delay  or  refusal  to  act.'" 


6S.     Berry  v.  Callet,  6  N.  J.  L.  179. 

[a]  An  illustration.. — 'Maudamus  was 
sought  to  compel  the  entry  of  judg- 
ment on  a  report  of  auditors.  Writ 
refused  because  there  was  pending  an 
api^lication  to  set  aside  said  report. 
Berry  v.  Callet,  6  N.  J.  L.  179. 

67.  Hummelshime  v.  Hirseh,  114 
Md.  39,  79  Atl.  38;  State  ex  rel. 
Eiefling  v.  Sale,  153  Mo.  App.  273,  133 
S.  W.  119. 

[a]  Where  there  is  more  than  one 
relator,  a  proceeding  pending  between 
one  of  them  and  the  respondent,  which 
would  only  indirectly  bring  about  the 
result  sought  to  be  accomplished  by  the 
writ,  will  not  defeat  its  issuance.  Hum- 
melshime V.  Hirseh,  114  Md.  39,  79 
Atl.   38. 

68.  State  ex  rel.  Eiefling  v.  Sale,  153 
Mo.  App.  273,  133  S.  W.  119. 

69.  Carolina,  C.  &  O.  Ey.  Co.  v. 
Board  of  Suprs.  of  Scott  County,  109 
"Va.  34,  63  S.  E.  412;  Eichard'son  V. 
Farrar,  88  Va.  760,  15  S.  E.  117. 

70.  People  v.  Chicago,  53  111.  424; 
People  V.  Warfield,  20  111.  159;  School 
Inspectors  v.  People,  20  111.  525;  Hard- 
castle  V.  Maryland  &  D.  E.  Co.,  32  Md. 
32. 

71.  U.  S.—Ex  parte  French,  100  U.  S. 
1,  25  L.  ed.  529.  Ala..— Ex  parte  Mont- 
gomery, 114  Ala.  115.  14  So.  365.  Cal. 
Smith  V.   Jones,   128    Cal.    14,    60   Pac. 


466.  Neb.— Lobeck  v.  State  72  Neb. 
595,  101  N.  W.  247.  N.  C— Hannon  v. 
Halifax,  89  N.  C.  123.  N.  D.— Territory 
ex  rel.  Wallace  v.  Woodbury,  1  N.  D. 
85,  44  N.  W.  1077.  Ohio.— State  v. 
Waite,  70  Ohio  St.  149,  71  N.  E.  286. 
Wash. — State  r.  Lichtenberg,  4  Wash. 
653,  30  Pac.  1056. 

[a]  An  offer  to  waive  the  pending 
appeal  will  relieve  relator  of  this  bar 
to  mandamus.  State  v.  Lichtenberg,  4 
Wash.  653,  30  Pac.  1056. 

72.  Oswego  Highway  Comrs.  V.  Peo- 
ple ex  rel.  Walker,  99  111.  587. 

73.  Goytino  v.  McAleer,  4  Cal.  App. 
655,  88  Pac.  991. 

74.  Foote  V.  Myers,  60  Miss.  790, 
one  being  instituted  by  the  district 
attorney  is  a  proceeding  on  behalf  of 
the  state,  the  other  is  a  proceeding  by 
an  individual  and  subject  to  his  con- 
trol. Also  Shull  \t.  Gray  County,  54 
Kan.  101,  37  Pac.  994,  that  a  candidate 
for  election  who  upon  fact  of  returns 
is  elected  vanj  maintain  mandamus  to 
compel  proper  action  by  the  canvassing 
board  even  though  a  proceeding  for 
that  purpose  be  pending  in  the  name 
of  the  state. 

75.  As  to  analogous  rules  in  pro- 
hibition, see  the  title  "Prohibition." 

76.  Mo.— State  ex  rel.  Lucas  v.  St. 
Louis  Ct.  of  Appeals,  87  Mo.  374.  Ohio. 
In  the  Matter  of  Turner,  5  Ohio  542. 
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It  is  therefore  an  appropriate  w  rit  to  set  in  motion  the  machinery  of 
courts  to  which  it  is  addressed/^  and  compel  judicial  action. ^^  And 
if  an  inferior  tribunal  or  oliiiccr  refuses  to  perform  a  plain  duty  en- 
joined by  law,'"  whenever  the  failure  or  refusal  to  act  may  deprive 
or  bar  any  one  of  a  legal  or  equitable  right, *""  mandamus  Anil  lie  to 
compel  the  performance  of  the  duty  enjoined.  So  that  if  a  court  or 
its  officer  fails  or  refuses,  when  retpiested,  to  perform  a  ministerial 
duty  resting  upon  him,  the  injured  party  has  a  remedy  by  manda- 
mus.^^  And  as  to  matters  involving  discretion  or  judgment,  mandamus 
will  lie  to  compel  the  court  or  officer  to  exercise  its  discretion  if  he  re- 


Va.— Page   1-.   Clopton,   30    Gratt.     (71 
Va.)   415. 

77.  Colo. — Union  Colony  of  Colorado 
r.  Elliott,  5  Colo.  371.  Ky.— Shine  v. 
Kentucky  Central  R.  Co.,  85  Ky.  177, 
3  S.  W.  18.  Micli.— Lfloyd  v.  Chambers, 
56  Mich.  236,  23  N.  W.  28,  56  Am. 
Rep.  378;  Cheever  v.  Circuit  Judge,  45 
ilich.  6,  7  N.  W.  186.  Mo.  —  State 
ex  rcl.  Lucas  r.  St.  Louis  Ct.  of  Ap- 
peals, 87  Mo.  374.  N.  Y.— Elkins  V. 
Athearn,  2  Denio  191. 

78.  Ala. — Ex  parte  Jones,  133  Ala. 
212,  32  So.  643;  Wilson  v.  Duncan,  114 
Ala.  659,  672,  21  So.  1017.  Ark.— Mc- 
Bride  r.  Hon,  82  Ark.  483,  102  S.  W. 
389.  Cal. — Pipher  v.  Superior  Court,  3 
Cal.  App.  626,  86  Pac.  904.  Mass. 
Channel!  r.  .Judge,  213  Mass.  78,  99  N. 
E.  769.  Minn.— State  ex  rel.  Prall  v. 
District  Ct.,  126  Minn.  501,  148  N.  W. 
463,  Ann.  Cas.  1915D,  198.  Mo.— State 
r.  Lafayette  Co.  Ct..  41  Mo.  221.  Ner. 
State  r.  Curler,  26  Nev.  347,  67  Pac. 
1075.  Ore. — In  re  Clark,  79  Ore.  ;{25, 
154  Pac.  748,  155  Pac.  187.  Tex. 
Aycock  V.  Clark,  94  Tex.  375,  60  S.  W. 
665. 

79.  U.  S.— Virginia  v.  Rives,  100  U. 
S.  313,  25  L.  ed.  667;  Ex  parte  Newman, 
14  Wall.  152,  20  L.  ed.  877;  Kimber- 
lin  V.  Commission  to  Five  Civilized 
Tribes,  104  Fed.  653.  44  C.  C.  A.  109. 
Ark.— McBride  r.  Hon.  82  Ark.  483,  102 
S.  W.  :^S9;  McCreary  r.  Rogers,  35 
Ark.  298;  Cou'ntv  Court  v.  Robinson, 
27  Ark.  116;  Gunn's  Admr.  r.  Pulaski, 
3  Ark.  427.  Cal.— Golden  Gate  Tile 
Co.  »'.  Superior  Court,  159  Cal.  474,  114 
Pac.  978;  Strong  v.  Grant,  99  Cal.  100, 
33  Pac.  733;  People  r.  Barnes,  66  Cal. 
594,  6  Pac.  608;  Lewis  v.  Barclay,  35 
Cal.  213.  Colo. — People  ex  rel.  Farmers' 
R.  &  L  Co.  V.  District  Court,  46  Colo. 
3S6,  104  Pac.  484.  133  Am.  St.  Rep. 
84,  24  L.  R.  A.  (X.  S.)  886.  HI. 
People  r.  Chytraus.  183  111.  190,  55 
N.  E.  666.    Ky.— Carter  County  v.  Mob- 
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ley,  150  Ky.  4S2,  150  S.  W.  497;  Har- 
dison  V.  Pace,  121  S.  W.  671.  La. — Ex 
parte  Ryan,  124  La.  356,  50  So.  385. 
Nev.— State  r.  Murphy,  19  Nev.  89,  6 
Pac.  840.  N.  Y. — In  re  Spingaru's 
Est.,  96  Misc.  141,  159  N.  Y.  Supp. 
605.  Ohio.— In  the  Matter  of  Turner, 
5  Ohio  542  (whether  the  duty  is  min- 
isterial or  judicial);  State  ex  rel.  Drew 
r.  Smith,  8  Ohio  Dec.  (Rejjrintj  136,  5 
Wklv.  L.  Bui.  881.  Okla.— State  ex  rel. 
Stevenson  v.  McMillan,  21  Okla.  384, 
96  Pac.  618.  Ore.— McLeod  v.  Scott, 
21  Ore.  94,  26  Pac.  1061,  29  Pac.  1, 
to  issue  a  liquor  license.  S.  D. — State 
ex  rel.  Null  v.  Circuit  Court,  20  S.  D. 
122,  104  N.  W.  1048.  Va.— Page  v. 
Clopton,  30  Gratt.  (71  Va.)  415.  Wis. 
Western  Union  R.  Co.  r.  Dickson,  30 
Wis.  389,  duty  to  appoint  commission- 
ers. 

[a]  The  duty  must  be  mandatory 
or  imperative.  State  ex  rel.  Drew  v. 
Smith,  8  Ohio  Dec.  (Reprint)  136,  5 
Wkly.  L.  Bui.  881.  See  supra,  III, 
A,  3. 

As  to  necessity  for  prior  demand  and 
refusal,  see  supra.  III,  F. 

80,  McCreary  r.  Rogers,  35  Ark. 
298. 

81.  Ala.— Garrett  r.  Cobb,  74  So. 
226;  State  ex  rcl.  Bibb  r.  Warrior,  181 
Ala.  642,  62  So.  69;  State  ex  rcl  Smith 
r.  Pitt,  139  Ala.  152,  36  So.  20;  Crook 
r.  Newberg,  124  Ala.  479,  27  So.  432, 
82  Am.  St.  Rep.  190;  Ex  parte  Candee, 
48  Ala.  386.  Ark.— McCreary  r.  Rogers, 
.'!5  Ark.  298.  Cal. — Lewis  r.  Barclay, 
35  Cal.  213.  Colo. — People  ex  rel.  Fitz- 
patrick  r.  Dist.  Court,  33  Colo.  77,  79 
Pac.  1014.  Ga.— Scott  r.  Bedell,  108 
Ga.  205,  33  S.  E.  903.  Ind.— Coats  v. 
State  ex  rcl.  Marion  Window  Glass  Co., 
133  Ind.  36,  32  N.  E.  737.  Ky  .^Hous- 
ton 1'.  Boltz,  169  Ky.  640,  185  S.  W. 
76;  Com.  ex  rel.  Hawkins  r.  ^tcOrnne, 
153  Ky.  296,  155  S.  W.  369.  Minn. 
State  ex  rcl  Long  v.  Cox,  26  Minn.  214, 
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fuses  to  do  so,^-  although  it  will  not  direct  in  what  manner  the  court 
shall  exercise  its  discretion. ^^  The  statement  sometimes  made  that 
mandamus  will  not  issue  to  compel  the  performance  of  a  judicial 
duty,^*  is  not  strictly  accurate.*^^ 


2  N.  W.  494.  Mo.— State  v.  Lafayette 
Co.  Ct.,  41  Mo.  221;  State  ex  rel.  Ben-  i 
son  V.  Brooks,  167  Mo.  App.  619,  150  i 
S.  W.  725.  Nev. — State  v.  Ninth  Jud.  1 
Dist.  Ct.,  161  Pac.  510:  Gamble  v.  First 
Jud.  Dist.  Court,  27  Nev.  233,  74  Pac. 
530.  N.  J,— Benedict  v.  Howell,  39  N. 
J.  L.  221.  N.  Y. — Benchin  v.  Kempner, 
143  App.  Div.  125,  127  N.  Y.  Supp. 
657  (to  appoint  probation  officers) ; 
Kelsey  v.  Church,  112  App.  Div.  408, 
98  N.  Y.  Supp.  535.  Ohio.— Mc Gannon 
r.  State  ex  rel.  Dennis,  23  Ohio  Cir. 
Ct.  (N.  S.)  301.  Ore.— Z;i  re  Clark,  79 
Ore.  325,  154  Pac.  748,  155  Pac.  187; 
State  ex  rel.  Harvey  v.  Malheur  County 
Court,  54  Ore.  255,  101  Pac.  907,  103 
Pac.  446.  Pa. — Com.  ex  rel.  Lowenthal 
V.  Smith,  3  W.  N.  C.  95.  S.  C— State 
ex  rel.  Invaille  v.  Rouse,  86  S.  C.  344, 
68  S.  E.  629;  Nolen  v.  Vallev  Falls 
Mfg.  Co.,  78  S.  C.  312.  58  S.  JE.  939; 
Mathews  v.  Nance.  49  S.  C.  389,  27 
S.  E.  408.  Tex.— Thorne  v.  Moore,  101 
Tex.  205,  105  S.  W.  985  (duty  to  pub- 
lish result  of  election);  Texas  Tram  & 
L.  Co.  V.  Hightower,  100  Tex.  126,  96 
S.  W.  1071,  123  Am.  St.  Rep.  794,  6 
L.  R.  A.  (N.  S.)  1046;  Aveock  r.  Clark, 
94  Tex.  375,  60  S.  W.  665;  Porter  v. 
State,  78  Tex.  591,  14  S.  W.  794  (to 
compel  appointment  of  trustees  of  new 
school  district);  Caviel  v.  Coleman,  72 
Tex.  550,  10  S.  W.  679,  to  compel  judge 
to  allow  certain  vouchers  for  teachers' 
salaries.  Va. — United  States  Fid.  & 
Guar.  Co.  v.  Peebles,  100  Va.  585,  42 
S.  E.  310;  Randolph  Co.  Justices  v. 
Stalnaker,  13  Gratt.  (54  Va.)  523;  De- 
laney  r.  Goddin,  12  Gratt.  (53  Va.)  266. 
W.  Va. — Deegan  v.  Logan  County 
Court,  88  S.  E.  449  (to  divide  voting 
precinct)  ;  Summers  Co.  v.  Monroe  Co., 
43  W.  Va.  207,  27  S.  E.  307  (to  ap- 
point commissioners) ;  Marcum  t\  Bal- 
lot Commissioners,  42  W.  Va.  263,  26 
S.  E.  281,  36  L.  R.  A.  296;  State  v. 
Herrald,  36  W.  Va.  721,  15  S.  E.  974. 

As  to  what  is  a  ministerial  duty,  see 
supra,  ni,  A,  2,  b  and  c. 

82.  U.  S. — Ex  parte  Newman,  14 
"Wall.  152,  20  L.  ed.  877;  Kimberlin  v. 
Commission  to  Five  Civilized  Tribes, 
104  Fed.  653,  44  C.  C.  A.  109.  Ark. 
Rolfe   V.   Spybuck   Drainage   Dist.  No. 


1,  101  Ark.  29,  140  S.  W.  988;  Ex  parte 
BatesvilJe  &  B.  R.  Co.,  39  Ark.  82; 
McCreary  r.  Rogers,  35  Ark.  298;  Brem 
V.  Arkansas  County  Ct.,  9  Ark.  240. 
Cal. — Kerr  v.  Superior  Court,  130  CaL 
183,  62  Pac.  479;  Jacobs  v.  Board  of 
Supervisors,  100  Cal.  121,  129,  34  Pac. 
630;  Beguhl  r.  Swan,  39  Cal.  411;  Peo- 
ple ex  rel.  Flagley  v.  Hubbard,  22  Cal. 
34;  Purcell  v.  McKune,  14  Cal.  230. 
Colo. — Union  Colony  of  Colorado  v.  El- 
liott, 5  Colo.  371.  lU.— People  v.  Webb, 
256  111.  364,  373,  100  N.  E.  224;  Peo- 
ple V.  Chytraus,  228  111.  194,  81  N.  E. 
844.  Kan. — Johnson  v.  Schoch,  84  Kan. 
884,  115  Pac.  638.  Ky.— Com.  v.  Hughes, 
174  Ky.  404,  192  S.  W.  517;  J.  B.  B. 
Coal  Co.  r.  Halbert,  169  Ky.  687,  184 
S.  W.  1116;  Carter  County  v.  Mobley. 
150  Ky.  482,  150  S.  W.  497;  Shine 
r.  Kentuckv  Cent.  R.  Co.,  85  Ky.  177, 
3  S.  W.  18^  Mo.— State  ex  rel.  O'Dell 
V.  Johnson,  266  Mo.  662,  182  S.  W. 
969;  State  ex  rel.  Kansas  City  v.  Field, 
107  Mo.  445,  17  S.  W.  896;  State  V. 
Walker,  85  Mo.  App.  247.  N.  ". — Han- 
sen V.  De  Vita,  77  N.  J.  L.  267,  72 
Atl.  60.  Ohio.— State  v.  Waite,  70  Ohio 
St.  149,  71  N.  E.  286;  McGannon  V. 
State  ex  rel.  Dennis,  23  Ohio  Cir.  Ct. 
(N.  S.)  301.  Ore.— In  re  Clark,  79 
Ore.  325,  154  Pac.  748,  155  Pac.  187, 
Wash. — State  ex  rel.  Romano  v.  Yakey, 
43  Wash.  15,  21,  85  Pac.  990.  W.  Va. 
Tavlor  County  Court  v.  Holt,  61  W. 
Va".  154,  56  S.  *E.  205;  Marcum  v.  Ballot 
Comrs.,  42  W.  Va.  263,  26  S.  E.  281 
36  L.  R.  A.  296;  Miller  v.  County 
Court,  34  W.  Va.  28.5,  12  S.  E.  702; 
Satterlee  v.  Strider,  31  W.  Va.  781,  8 
S.  E.  552.  Wis. — State  ex  rel.  Wagner 
V.  Dahl,  140  Wis.  301,  122  N.  W.  748. 

As  to  controlling  discretion,  see 
supra,  III,  C;    infra,  IV,  A,  2,  b. 

83.  See  i7ifra,  IV,  A,  2,  b. 

84.  In  re  Woffenden,  1  Ariz.  237,  25 
Pac.  647. 

85.  People  v.  Webb,  256  111.  364, 
373,  100  N.   E.  224. 

[a]  A  judicial  duty  may  be  enforced 
where  the  right  is  clear  and  the  judicial 
officer,  if  he  obey  the  law,  has  no 
discretion  but  must  do  a  particular 
thing  which  the  law  requires  of  him. 
People  V.  Webb,  256  111.  364,  373,  100 
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The  issuance  of  mandamus  to  oourts  is  sometimes  authorized  by 
statute.'" 

2.  Controlling  Action. —  a.  As  to  Miuisferial  Acts.  —  ^n  cases 
where  the  court  or  court  ot^cer  has  no  discretion  but  to  perform  a  par- 
ticuhir  duty,  its  act  is  ministerial  and  mandamus  will  lie  to  compel 
him  to  perform  it.  In  such  a  case,  the  court  will  not  stop  at  directing 
that  action  be  taken,  but  \nll  direct  in  specific  terms  what  shall  be 
done." 

b  As  to  Matters  of  Discretion.  —  (I.)  In  General.  —  Although  a 
court  may  be  compelled  to  act  or  exercise  its  discretion,  where  it  re- 
fuses to  do  so,**'  it  is  a  general  rule  applying  both  to  matters  arising 
collaterally  during  the  proceedings  and  those  finally  submitted  to  the 
court,  that  mandamus  will  not  lie  to  control  the  discretion  or  judgment 
of  a  court  or  judicial  officer,'^  or  to  review  it  after  it  has  been  exer- 


N.  E.  224.  To  same  effect,  see  United 
States  ex  rel.  Todd  v.  Gongwer,  37  App. 
Cas.   (D.  C.)   555. 

86,  See  generally  the  statutes,  and 
Kleiber  r.  McManus,  66  Tex.  48,  17  S. 
W.  249;  Roberts  v.  Munroe  (Tex.  Civ. 
Arp.),  193  S.  W.  734. 

87  xj.  S. — Ex  parte  Newman,  14 
Wall'.  152,  20  L.  ed.  877.  Ala.— David- 
son r.  Washburn,  56  Ala.  596.  Ark. 
Bosely  1-.  Woodruff  Co.  Ct.,  28  Ark.  306. 
Ga.— State  r.  Powers,  14  Ga.  .S88.  Ky. 
Houston  r.  Boltz,  169  Ky.  640,  185  S. 
W.  76.  N.  D.— Heard  r.  Holbrook,  21 
N.  D.  348,  131  N.  W.  251. 

88.     Sec  supra,  TV,  A,  1. 

89^  U.  S.—Ex  parte  Burtis,  103  U 
S  238,  26  L.  ed.  392;  Virginia  r.  Rives, 
100  U  S.  :n3,  323,  25  L.  ed.  667;  Ex 
parte  Bradley,  7  Wall.  364,  19  L.  ed. 
214;  Ex  parte  Taylor,  14  How.  3,  13, 
14  L  ed.  302;  Life  &  F.  Ins.  Co.  v. 
Wilson's  Heirs,  8  Pet.  291,  304,  8  L. 
ed  949.  Ala.— Kx  parte  Seals  P.  &  O. 
Co.,  188  Ala.  443,  66  So.  146;  Wilson 
V.  Duncan,  114  Ala.  659,  672,  21  So. 
1017;  Ex  parte  So.  &  N.  Ala.  R.  Co., 
44  Ala.  654;  Ex  parte  Montgomery,  24 
\la  "^tS  Ark.— Rnlfe  r.  Spybuck  Drain- 
age Dist.  No.  1,  101  Ark.  29,  140  S.  W. 
988;  McBride  v.  Hon,  82  Ark.  483,  102 
S.  W.  389;  Ex  parte  Batesville  &  B.  R 
Co.,  39  Ark.  82;  McCreary  r.  Rogers, 
35  Ark.  298;  Brem  r.  Arkansas  County 
Ct  9  Ark.  240.  Cal.— Kerr  r.  Superior 
Court,  130  Cal.  183,  62  Pac.  479; 
Jacobs  r.  Bd.  of  Suprs.,  100  Cal. 
121  34  Pac.  630;  Strong  v.  Grant, 
99  '  Cal.  100,  33  Pac.  733;  Peo- 
ple r.  Weston,  28  Cal.  6.39;  Califor- 
nia P.  B.  &  L.  Co.  V.  Superior  Court, 
13  Cal.  App.  65,  108  Pac.  882;  American 
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W.  &  P.  Co.  V.  Superior  Court,  19  Cal. 
App.  497,  126  Pac.  497.  Colo. — Union 
Colony  of  Colorado  r.  Elliott,  5  Colo. 
371;  Rhodes  v.  Board  of  Pub.  Wks., 
10  Colo.  App.  99,  49  Pac.  430.  Idaho. 
Hill  V.  Morgan,  9  Idaho  718,  76  Pac. 
323;  Board  of  Comrs.  v.  Mayhew,  5 
Idaho  572,  51  Pac.  411.  111.— People  r. 
Webb,  256  111.  364,  100  N.  E.  224; 
People  r.  Wells,  255  111.  450,  99  N.  E. 
606;  People  ex  rel.  Saver  r.  Garnett, 
130  111.  340,  23  N.  E.  331;  People  V. 
Church,  103  111.  App.  132.  Ind.— State 
ex  rel.  Revnolds  r.  Boaril  of  Comrs.,  45 
Ind.  501.  *  Ind.  Ter.— Horton  r.  Gill,  5 
Ind.  Ter.  193,  82  S.  W.  718.  KaiL 
.Tohnson  r.  Schock,  84  Kan.  884,  115 
Pac.  638.  Ky.— Com.  r.  Hughes,  174 
Kv.  404,  192  S.  W.  517;  J.  B.  B.  Coal 
Co.  I'.  Halbort,  169  Kv.  687,  184  S.  W. 
1116;  Marshall  r.  Herndon,  161  Ky. 
232,  170  S.  W.  623;  Com.  ex  rel.  Haw- 
kins V.  McCrone,  153  Ky.  296,  155  S.  W. 
369;  Carter  Countv  r.  Sloblev,  150  Kv. 
482,  150  S.  W.  497.  La.— State  ex  rel. 
Levy  &  Son  r.  Ellis,  40  La.  Ann.  818, 
5  So.  530.  Mich.— Chicago  &  N.  E.  R. 
Co.  t\  Genesee  Circuit  .ludge,  40  Mich. 
168.  Minn. — State  ex  rrt.  Prall  r.  Dis- 
trict Court,  126  Minn.  501,  1  J8  N.  W. 
463,  Ann.  Cas.  191 5D,  198.  Mo.— State 
ex  rel.  Belts  r.  Megown,  89  Mo.  156, 
1  S.  W.  208;  State  ex  rrJ.  Holton  V. 
Walker,  85  Mo.  App.  247.  Mont.— State 
ex  rel.  Rowe  r.  District  Court,  44  Mont. 
318,  no  Pac.  1103.  Ann.  Cas.  191.3B, 
"96;  Raleigh  V.  District  Court,  24  Mont. 
306,  61  Pac.  991,  81  Am.  St.  Rep.  431. 
Neb. — State  ex  rel.  German  Sav.  Bank 
V.  Fawcett,  58  Neb.  371,  78  N.  W. 
636;  State  r.  District  Ct.,  2  Neb. 
(Unof.)    385,   9G    N.     W.     121.      Nev, 
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cisod.°°     So   that,   when   addressed   to  subordinate  judicial  tribunals 
it  only  requires  theni  to  proceed  to  exercise  their  judicial  functions," 


State  ex  rel.  Freyesleben  v.  Ninth  Ju- 
dicial   Dist.    Ct.,  "161    Pac.    510;    State 
V.   Murphy,    19   Nev.    89,   6    Pac,     840. 
N.   J. — Hansen   v.   De  Vita,    77    N.    J. 
L.    267,   72   Atl.   60;    Cortelyou   V.   Ten 
Eyck,  22  N.  J.  L.  45.     N.  Y.—Ex  parte 
Benson,  7  Cow.  363.     N.  D.— Stockwell 
V.   Crawford,  21  N.   D.  261,  130  N.  W. 
225;    State    ex   rel.     Frick    v.     District 
Court,   10    N.   D.    203,   100   N.   W.    248. 
Ohio.— State  v.  Waite,  70  Ohio  St.  149, 
71   N.    E.   286;    McGannon  f.   State   ex 
rel.    Dennis,    23    Ohio    Cir.    Ct.    (N.   S.) 
301;    State    ex    rel.    Drew    v.    Smith,    8 
Ohio   Dec.    (Eeprint)    136,   5   Wkly.   L. 
Bui.  881.    Okla. — ^Harding  v.  Garber,  20 
Okla.    11,    93    Pac.    539.      Ore.— 7n    re 
Clark,   79   Ore.   325,   1.54   Pac.   748,   155 
Pac.  187.     Tex. — Lauraine  v.  Ashe,  191 
S.  W.  563;  Rush  v.  Browning,  103  Tex. 
649,    132    S.   W.    763;    State    v.    Morris, 
86   Tex.    226,   24   S.   W.   393;    Ewing  v. 
Cohen,  63  Tex.  482;  Halliburton  v.  Mar- 
tin,  28   Tex.    Civ.    App.    127,   66   S.   W. 
675.    Utah. — Ketchum  Coal  Co.  v.  Chris- 
tensen,  48  Utah  214,  159  Pac.  541.    Va.  ! 
Page  V.  Clopton,  30  Gratt.  (71  Va.)  415.  i 
Wash. — State  ex  rel.  Swan  v.  Superior  | 
Court,  164  Pac.  62;  State  ex  rel.  Mur-  I 
phv   V.   Superior   Court,   73   Wash.   507, 
131  Pac.   1136;   State  ex  rel.  McDonald 
V.   Steiner,   44   Wash.   150,   87   Pac.   66; 
State  ex  rel.  Romano  r.  Yakey,  43  Wash. 
15,  21,  85  Pac.   990.     W.  Va.— Roberts 
V.  Paull,  50  W.  Va.  528,  40  S.  E.  470; 
Marcum  v.  Ballot  Commissioners,  42  W. 
Va.    263,    26    S.    E.    281,    36    L.    R.    A. 
296;  Miller  V.  County  Court,  34  W.  Va. 
285,  12  S.  E.  702;   State  v.  County  Ct., 
33  W.  Va.  589,  11  S.  E.  72.  Wis.— State 
ex  rel.  Wagner  r.  Dahl,  140  Wis.   301, 
122   N.    W.    748;    State    ex   rel.    Fourth 
Nat.    Bank    r.    Johnson,    103    Wis.    591, 
79  N.  W.  1081,  51  L.  R.  A.  33,  65. 
See  infra,  TV,  C,  1. 
90.    La. — State  ex  rel.  Glancey  v.  St. 
Paul,  113  La.   1066,  37  So.   972;   State 
ex  rel.   New   Orleans   &   C.   R.   L.   &   P. 
Co.   V.    St.   Paul,    110    La.    722,    34    So. 
750.       Mich. — Clark     r.     Berrien     Circ, 
Judge,    160    N.    W,    409;    Sherwood    V. 
Davis,  105  Mich.   540,  63   N.   W.   509; 
People    ex   rel.   Mabley    v.    Judge,    41 
Mich.  31,  1  N.  W.  985.     N.  J.— Hansen 
V.   De   Vita,   77   N.   J.   L.   267,   72    Atl. 
60.     N.  Y.— Gilbert  v.  Judges,  3  Cow. 
59,   where    judge    imposed    a    condition 
on  setting  aside  a  ca.  sa.     Tex. — Ter- 


rell V.  Greene,  88  Tex.  539,  546,  31  S. 
W.  631;  Ewing  V.  Cohen,  63  Tex.  482; 
Jefferson  v.  Scott  (Tex.  Civ.  App.),  135 
S.  W.  705.     W.  Va. — ^Miller  v.  Co-unty 
Court,  34  W.  Va.  285,  12  S.  E.  702.  Wis. 
State  ex  rel.  Wagner  v.  Dahl,  140  Wis. 
301,  122  N.  W.  748. 
See  infra,  IV,  A,  3. 
91.     U.  S. — Ex  -parte  Morgan,  114  U. 
S.   174,  5   Sup.   Ct.   825,  29   L.   ed.   135; 
Life   &   F.    Ins.    Co.   v.   Adams,   9   Pet. 
306,  8  L.   ed.  954;   Ex  parte  Newman, 
14  Wall.  152,  20  L.  ed.  877;  Kimberlin 
1-.  Commission  to  Five  Civilized  Tribes, 
104   Fed.    65.3,   44   C.    C.    A.    109.      Ala. 
Benners  v.   State,   124   Ala.   97,   26   So. 
942;  Ex  parte  Redd,  73  Ala.  548;  State 
ex  rel.  Pinnev  r.  Williams,  69  Ala.  311; 
Ex  parte  Mahone,  30   Ala.   49,  48   Am. 
Dec.  Ill;  Lamar  v.  Commissioners'  Ct., 
21    Ala.   772.     Ariz. — In  re   Woffenden, 
1  Ariz.  237,  25  Pac.  647.     Ark.— Hemp- 
stead r.  Grave,  44  Ark.  317.    Cal.— In  re 
Ford,  160  Cal.  334,  116  Pac.  757,  Ann. 
Cas.   191 2D,  1267,  35  L.  R.  A.   (N.  S.) 
882;  De  La  Beckwith  v.  Superior  Court, 
146    Cal.    496,    80    Pac.    717;     Kerr     v. 
Superior   Court,  130   Cal.   183,   62   Pac. 
479;    Strong  v.   Grant,   99   Cal.   100,   33 
Pac.   733;   Stonesifer   v.   Armstrong,   86 
Cal.  594,  25  Pac.  50;  Thornton  v.  Hoge, 
84    Cal.   231,   23   Pac.   1112;   San  Mateo 
V.    Malonev,   71    Cal.   205,   12    Pac.   53; 
Lewis  V.  Bradley,  35  Cal.  213;   People 
V.  Hubbard,  22  Cal.  34;  People  v.  Bell, 
4  Cal.  177;  Hammel  v.  Neylan,  31  Cal. 
App.    21,   159    Pac.    618;    American   W. 
&  P.  Co.  V.  Superior  Court,  19  Cal.  App. 
497,   126   Pac.   497;   Wyatt  v.   Arnot,   7 
Cal.  App.  221,  94  Pac.  86.     Conn.— An- 
sonia  v.  Studley,  67  Conn.  170,  34  Atl. 
1030.      Del.— Knight    v.    State    ex    rel. 
Ferris,  6   Houst.    283,  where   the   court 
says  that  if  the  duty  be  discretionary 
the    "writ   will   not    in    general   be   al- 
lowed."    D.  C. — United  States  ex  rel. 
Todd   V.    Gongwer,    37    App.    Cas.    555; 
United  States  e.r  rel.  West  v.  Hitchcock, 
19   App.   Cas.   333;   Sevmour   v.   United 
States,  2  App.  Cas.  240.     Fla.— State  v. 
Young,  31  Fla.  594,  12  So.  673,  34  Am. 
St.  Rep.  41,  19  L.  R.  A.  636.    Ga.— City 
of  Atlanta  v.  Wright,  119  Ga.  207,  45 
S.  E.  994.     Idaho.— Connolly  v.  Woods, 
13  Idaho  591,  92  Pac.  573.    111.— People 
V.  Webb,  256  111.  364,  100  N.  E.   224; 
People    i\    Chytraus,    183    HI.    190,    55 
N.  E.  666.     La. — Succession  of  Cosner, 
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and  (loos  not  require  them  to  exercise  their  discretion  in  a  particular 
direction  or  manner."^ 


140  La.  375,  72  So.  1017.    Mass.— Chase 
r.  Blackstone  Canal  Co.,  10  I'k'k.  li44. 
Mich.— Lyle  v.  Cire.  Judge,  157   Mieh. 
33    I'^l  N.  W.  306;  Llovd  r.  Chambers, 
56'  Mich.    236,    23    N.    W.    2S,    56    Am 
Rep     378;    School    Uist.    v.     Judge     of 
Ingham   Co.,   49   Mich.   432,   13   N.   W. 
806      Mo.— State   ex    reJ.    Lamport    v. 
Robinson,  257  Mo.  584,  165  S.  W.  997; 
State  ex  rel.  Snow  S.  P.  Wks.  r.  Homer, 
249  Mo.  58,  155  S.  W.  405;  State  ex  rel. 
Monett  Milling  Co.  f.  Neville,  157  Mo. 
386,   57    S.   W.    1012,   51    L.   R.   A.   9o; 
State  ex  rel.  Hvatt  v.  Smith,  105  Mo. 
6    16  S.  W.   1052;   State   ex  rel.  Betts 
v'  Megown,  89  Mo.  156,  1  S.  W.  208; 
State  ex  rel.  Lucas  r.  St.  Louis  Ct.  of 
App.,  87  Mo.  374;  State  ex  rel.  Harris 
r.  Laughlin,  75  Mo.  358;   Miltenberger 
1-.  St.  Louis  Co.  Ct.,  50  Mo.  172;  Dunk- 
lin V.  School   Dist.,  23  Mo.  449;   State 
ex   rel.    Castlio    v.    Edwards,     11     Mo. 
App.    152.     Mont. — State    ex   rel.   Ana- 
conda Copper   Min.   Co.   v.  Dist.  Court, 
25    Mont.    504,   65   Pac.    1020;    Raleigh 
r    First    Judicial   Dist.,   24   Mont.    :i06, 
61  Pac.  991,  81  Am.  St.  Rep.  431.   Nev. 
State  r.  Ninth  Judicial  Dist.  Court,  161 
Pac.   510.     N.  J.— State   ex   rel.   Drake 
i.\  Camp,  45  N.  J.  L.  293;  State  ex  rel. 
Treadwell   r.  Powless,  .S7  N.  J.  L.  145; 
Jones  r.  Allen,  13  N.  J.  L.  97;  Roberts 
v.   Holsworth,   10   N.   J.   L.   57.     N.  Y. 
People   ex   rel.   Benedict    v.    Suprs.     of 
Oneida,   24    Hun   413.      N.   D.— Strauss 
t'.   Costello,   29   N.   D.   215,   150   N.   W. 
874;   Hoard  r.  Holbrook,  21   N.  D.  348, 
131  N    W.  251.     Ohio. — State  r.  Waite, 
70   Ohio   St.    149,   71   N.   E.   286;    State 
V.    Crites,   48    Ohio    St.    460,    28    N.    E. 
178-    McGannon  v.   State   ex  rel.   Den- 
nis, 23  Ohio  Cir.  Ct.  (N.  S.)  301;  State 
ex  rel.  Clark  v.  Police  Bd.  of  Columbus, 
10  Ohio   Dec.   (Reprint)   256,   19   Wkly. 
L    Bui.    341.     Okla.— Winfrey   r.   Ben- 
ton, 25  Okla.  445,  106  Pac.  853;  Hard- 
ing   r.    Garber,    20    Okla.    11,    93    Pac. 
539-   State   ex  rel.  Eubanks  v.   Cole,  4 
Okla.    Crim.    25,   109    Pac.     736.       Ore. 
Best   r.   Parkeg,   82   Ore.   171,   161    Pac. 
255;  Jn  re  Clark,  79  Ore.  325.  154  P.nc. 
748,  155  Pac.   187;   State  r.  Bradshaw, 
59  Ore.  279,  117  Pac.  284;  State  r.  Mal- 
heur County  Ct.,  54  Ore.  255,  101   Pac 
907,  lO:?  Pac.  446.     Pa. — Knarr's  Peti- 
tion    127    Pa.    554,    IS    Atl.    639;    Com. 
V.  McLaughlin,  120  Pa.  518,  14  Atl.  .377, 
21  Wkly.  N.  C.  478;   Com.  v.  Cochran, 
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5  Binn.  87;  Com.  ex  rel.  Bresslcr  v.  Clin- 
ton   Co.    Comrs.,    34    Pa.    Co.    Ct.    321. 
P.  I. — Debrunnor  c.  Jaramillo,  12  Phil, 
isl.    316;    Merchant    c.    Del    Rosario,   4 
Phil.  Isl.  316.  P.  R. — ^Rivas  v.  Executive 
Council,    16    Porto     Rico     637.       Tenn. 
State  ex  rel.  Bond  i'.  Taylor,  119  Tenn, 
229,  104  S.  W,   242;   State   v.  Miller,   1 
Lea  596;  Williams  v.  Saunders,  5  Coldw. 
60;  White's  Creek  Tpk.  Co.  r.  Marshall, 
2   Baxt.    104.     Tex. — Aycock   v.   Clark, 
94   Tex.    375,   60   S.   W.    665;    Shook   r. 
Journeay   (Tex.  Civ.  App.),  149  S.  W. 
406.       Utah. — Kctchum      Coal     Co.     v. 
Christensen,  4S  Utah  214,  159  Pac.  541; 
State    V.   Hart,    19    Utah    438,   57    Pac. 
415.     Vt.— Woodstock  v.  Gallup,  28  Vt, 
587.    Va. — Broaddus  v.  Suprs.  of  Essex 
Co.,  99  Va.  370,  38  S.  E.  177;   Eubank 
V.  Boughton,  98  Va.  499,  36  S.  E.  529; 
Page      V.      Clopton,      30      Gratt.      (71 
Va.)     415;     Jones      v.      Stafford      Jus- 
tices,  1    Leigii    (28    Va.)    584.      Wash. 
State  ex  rel.  Murphy  r.  Superior  Court, 
73    Wash.    507,    131    Pac.    1136;    In    rfi 
Clerf,  55  Wash.  465,  104  Pac.  622;  State 
ex  rel.   McDonald   v.  Steiner,  44   Wash. 
150,  87  Pac.  66;  State  ex  rel.  Romano 
r.    Yakev,   43    Wash.    15,   85    Pac.   990. 
W.  Va.— State  r.  County  Court,  33  W. 
Va.  589,  lis.  E.  72.    Can. — In  re  Burns 
r.    Butter  field,    12    U.    C.    Q.     B.     140; 
Regina  r.  Prudhomme,  4  Man.  259.  Eng. 
Regina  v.  Brown,  7  E.  &  B.  757,  3  Jur. 
N.  S.  74.5,  26  L.  J.  M.  C  183,  5  Wkly. 
Rep.    625,    90    E.    C.    L.    757,    119    Eng. 
Rei)rint    1427;    Regina   v.     Justices     of 
Bristol,  28  Eng.  L.  &  Eq.  160;   Reg.  v. 
Justices  of  Middlesex,  9  Ad.  &  E.  540, 
546,   36    E.   C.   L.   291,   1    P.   &   D.   402, 
2    W.    W.    &    H.    100,    8    L.    J.    M.    C. 
85,  112  Ena.  Reprint  1316. 

[a]  Where  the  duty  is  discretionary 
or  judicial  the  writ  will  lie,  but  only 
to  "compel  reception  and  consideration, 
or  the  taking  of  iurisdiction."  Sey- 
jnour  V.  United  States,  2  App.  Cas. 
(D.  C.)  240,  quoted  with  approval  in 
United  States  ex  rel.  Todd  r.  Gongwcr, 
37  App.  Cas.   (D.  C.)  555. 

92.  U.  S.— 7/1  re  Pollitz,  206  U.  S. 
323,  331,  27  Sup.  Ct.  729,  51  L.  ed. 
1081;  771  re  Blake,  175  U.  S.  114,  117, 
20  Sup.  Ct.  42.  44  L.  ed.  94;  Ex  parte 
Newman.  14  Wall.  152,  20  L.  ed.  877; 
Kimberlin  r.  Commission  to  Five  Civ- 
ilized Tribes,  104  Fed.  653,  44  C.  C.  A. 
109.    Ala. — Ex  parte  Campbell,  130  Ala. 
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(II.)  Limitations  of  Rule.  —  The  rule  that  mandamus  will  not  lie  to 
control  discretion  of  a  court  is,  however,  not  absolutely  true,  except 
where  the  judicial  discretion  is  within  the  limits  of  the  inferior  court's 
jurisdiction.^'*  If  the  discretion  reposed  in  a  court  or  court  officer  is 
abused,^*  or  has  not  been  exercised  at  all,^°  or  the  action  taken  by  the 
inferior  court  is  without  semblance  of  legal  cause,^®  mandamus  will 


171,  184,  30  So.  385;  Ex  parte  Graves, 
61  Ala.  381;  Davidson  r.  Washburn,  56 
Ala.  596.  Cal. — Kerr  v.  Superior  Court, 
130  Cal.  183,  62  Pac.  479;  Lewis  v. 
Barclay,  35  Cal.  213;  People  ex  rel. 
Flagley  v.  Hubbard,  22  Cal.  34;  People 
ex  rel.  McDougall  v.  Bell,  4  Cal.  177. 
Idaho. — Connolly  v.  Woods,  13  Idaho 
591,  92  Pac.  573.  111.— People  v.  Chy- 
traus,  183  111.  190,  55  N.  E.  666.  Kan. 
Johnson  v.  Schoch,  84  Kan.  884,  115 
Pac.  638.  Ky. — Carter  County  v.  Mob- 
ley,  150  Ky.  482,  150  S.  W.  497;  Shine 
V.  Kentucky  Cent.  R.  Co.,  85  Ky.  177, 
3  S.  W.  18.  Mass. — Channell  v.  Judge, 
213  Mass.  78,  99  N.  E.  769.  Minn. 
State  ex  rel.  Prall  r.  District  Ct.,  126 
Minn.  501,  148  N.  W.  463,  Ann.  Cas. 
1915D,  198.  Mo.— State  ex  rel.  O'Dell 
V.  Johnson,  266  Mo.  662,  182  S.  W. 
969;  State  ex  rel.  McDermott  R.  Co.  v. 
McElhinney,  246  Mo.  44,  56,  151  S.  W. 
457;  State  ex  rel.  Springfield  T.  Co.  v. 
Broaddus,  207  Mo.  107,  105  S.  W.  629; 
State  ex  rel.  Lucas  v.  St.  Louis  Ct.  of 
Appeals,  87  Mo.  374.  Mont. — State  ex 
rel.  Rowe  v.  District  Court,  44  Mont. 
318,  119  Pac.  1103,  Ann.  Cas.  1913B, 
396.  Ohio.— State  v.  Waite,  70  Ohio 
St.  149,  71  N.  E.  286;  In  the  Matter 
of  Turner,  5  Ohio  542.  Tex. — Ewing 
V.  Cohen,  63  Tex.  482.  Wash.— State 
ex  rel.  Murphy  v.  Superior  Court,  73 
Wash.  507,  13i  Pac.  1136. 

fa]  Where  a  statute  authorizes 
mandamus  to  compel  a  judge  to  pro- 
ceed to  trial  and  determination  "agree- 
ably to  the  principles  and  usages  of 
law,"  the  qvioted  portion  of  the  stat- 
ute does  not  characterize  the  nature 
of  the  writ  when  issued,  and  does  not 
authorize  a  court  by  mandamus  to  di- 
rect what  judgment  shall  be  rendered. 
Kleiber    v.    McManus,    66    Tex.    48,    17 

5.  W.  249;  Roberts  v.  Munroe  (Tex. 
Civ.  App.),  193  S.  W.  734. 

93.  In  re  Winn,  213  U.  S.  458,  29 
Sup.  Ct.  515,  53  L.  ed.  873;  State  ex  rel. 
Eubanks  v.  Cole,  4  Okla.  Crim.  25,  109 
Pac.  736. 

94.  U.  S.— Virginia  v.  Rives,  100  U. 

6.  313,  323,  25  L.  ed.   667.     Ala,.— Ex 


parte  Seals  Piano  &  O.  Co.,  188  Ala. 
443,  66  So.  146;  Ex  parte  Jonas,  186 
Ala.  567,  64  So.  960.  Cal, — Newlanda 
V.  Superior  Court,  171  Cal.  741,  154  Pac. 
829;  Inglin  v.  Hoppin,  156  Cal.  483,  105 
Pac.  582;  Hill  v.  Superior  Court,  15 
Cal.  App.  307,  114  Pac.  805.  Colo. 
Union  Colony  of  Colorado  v.  Elliott,  5 
Coldw.  371.  ni.— People  v.  Healy,  230 
HI.  280,  82  N.  E.  599,  15  L.  R.  A. 
(N.  S.)  603;  Illinois  State  Board  v. 
People,  123  111.  227,  13  N.  E.  201. 
Mich. — Siegel  v.  Wayne  Circ.  Judge, 
155  Mich.  459,  119  N.  W.  645;  Glazier 
V.  Ingham  Circ.  Judge,  153  Mich.  481, 
116  N.  W.  1007;  Fletcher  v.  Circuit 
Judge,  136  Mich.  511,  99  N.  W.  748; 
City  of  Detroit  v.  Circuit  Judge,  79 
Mich.  384,  44  N.  W.  622.  Mo.— State 
ex  rel.  Heckel  v.  Klein,  137  Mo.  673, 
680,  39  S.  W.  272;  State  ex  rel.  Wage- 
ner  v.  Cook  (Mo.  App.),  187  S.  W. 
1122;  State  ex  rel.  Scanland  v.  Thomp- 
son (Mo.  App.),  187  S.  W.  804.  Tex. 
Cooney  v.  Isaacks  (Tex.  Civ.  App.),  173 
S.  W.  901;  Halliburton  v.  Martin,  28 
Tex.   Civ.  App.   127,  66  S.  W.  675. 

[a]  Mandamus  to  correct  the  abuse 
of  discretion  lies  ' '  only  where  it  clear- 
ly appears  that  the  officer  refusing  is 
not  in  the  discharge  of  his  duty  in  re- 
fusing to  exercise  his  discretion  at  all, 
or  is  acting  in  utter  disregard  of  the 
legal  rights  of  others."  State  ex  inf. 
Folk  V.  Talty,  166  Mo.  529,  66  S.  W. 
361. 

95.  Hill  V.  Superior  Court,  15  Cal. 
App.  307,  114  Pac.  805;  State  ex  rel. 
Fourth  Nat.  Bank  v.  Johnson,  103  Wis. 
591,  79  N.  W.  1081,  51  L.  R.  A.  33, 
66. 

96.  Cal. — Hill  V.  Superior  Court,  15 
Cal.  App.  307,  114  Pac.  805.  Colo. 
Union  Colony  of  Colorado  v.  Elliott,  5 
Colo.  371,  where  it  has  not  been  exer- 
cised in  accordance  with  law.  Wis. 
State  ex  rel.  Fourth  Nat.  Bank  v.  John- 
son, 103  Wis.  591,  79  N.  W.  1081,  51 
L.  R.   A.   33,  66. 

Where  court  erroneously  decides  It 
has  no  jurisdiction,  see  infra,  IV, 
A,  5. 
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control  the  nlmsr-,  provided  there  is  no  adequate  remedy,"  since  the 
tribunal  may  be  guilty  of  so  gross  an  abuse  of  discretion  or  such  an 
evasion  of  positive  duty  as  to  amount  to  a  refusal  to  act.  And  it  has 
been  held  that  if  the  court's  discretion  can  be  oxercised  in  only  one 
way,'*  as  where  the  law  affixes  a  right  to  a  specific  relief  from  certain 
facts,  and  there  is  no  question  as  to  the  existence  of  those  facts,^*'  the 
writ  will  lie,  if  there  is  no  other  speedy  and  adequate  remedy.  The 
propriety  of  the  issuance  of  the  writ  must  depend  upon  whether  under 
the  law  of  the  state  where  the  litigation  arises,  the  determination  of 
the  preliminary  question  whether  the  case  presented  is  a  proper  one 
for  its  action,  was  intended  to  be  final,  and  if  not,  upon  whether  the 
practice  furnishes  another  adequate  remedy.^ 

(III.)  What  Constitutes  a  Eefusal  To  Act,  —  While  the  authorities  aro 
thoroughly  agreed  upon  the  general  principle  that  the  exercise  of  the 
judicial  function  cannot  be  controlled  except  to  the  extent  of  com- 
pelling the  court  to  act  when  it  improp(>rly  refuses  to  do  so,^  yet  there 
is  apparently  not  entire  unanimity  as  to  what  constitutes  a  refusal  to 
act.^  As  already  noticed,  an  abuse  of  discretion  is  sometimes  consid- 
ered in  effect  as  a  refusal  to  act  at  all.*  And  according  to  the  great 
weight  of  authority  the  erroneous  though  judicial  determination  of 


97.  Lvle  V.  Cass  Circ.  Judge,  157 
iMich.  33,  121  N.  W.  306;  Pratt  v. 
Montcalm  Circ.  Judge,  105  Mich.  499, 
502,  63  N.  W.  506;  Cooncy  v.  Isaacks 
(Tex.  Civ.  App.),  173   S.   W.   901. 

Effect  of  existence  of  another  reme- 
dy, see  supra,  III,  D. 

98.  Newlands  r.  Superior  Court,  171 
Cal.  741,  1.54  Pac.  829;  Inglin  v.  Hop- 
pin,  156  Cal.  483,  105  Pac.  582;  Cali- 
fornia P.  B.  &  L.  Co.  r.  Superior  Court, 
13  Cal.  App.  65,  108  Pac.  882. 

Compare  Petaluma  S.  Bank  v.  Supe- 
rior Court,  111  Cal.  488,  44  Pac.  177, 
and  infra,  IV,  A,  3,  a. 

fal  Although  the  granting  of  ali- 
mony pendente  lite  and  of  attorney's 
fees  is  in  the  discretion  of  the  court, 
yet  where  the  facts  arc  such  that  the 
discretion  can  be  legally  exercised  in 
but  one  way,  mandamus  will  lie  to 
compel  the  inferior  tribunal  so  to  exer- 
cise it.  Newlands  r.  Superior  Court, 
171  Cal.  741,  154  Pac.  829. 

99.  Inglin  r.  Hoppin,  156  Cal.  483, 
105  Pac.  582;  Rundborg  r.  Belcher,  118 
Cal.  589.  50  Pac.  670;  Honslcv  r.  Supe- 
rior Court,  m  Cal.  .541,  44  Pac.  232; 
California  P.  B.  &  L.  Co.  v.  Superior 
Court,   13   Cal.    App.   i;.",   inS   Pac.    S82. 

[al  Judicial  Action  Reviewable  by 
Mandamus. — A  contention  that  in  the 
decision  of  every  question  of  law,  the 
judge     must     exercise     his     judgment, 
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which  is  the  exercise  of  a  judicial  dis- 
cretion not  reviewable  on  mandamus 
will  not  be  sustained  as  then  no  wrong 
done  by  a  .judge  in  the  determination 
of  a  legal  question  can  be  so  revised. 
If  a  .judge  by  the  construction  placed 
upon  the  law  deprives  a  citizen  of  an 
unquestioned  legal  right  under  circum- 
stances that  the  citizen  has  no  other 
adequate  remedy,  mandamus  may  is- 
sue to  review  the  decision.  Terrell  v. 
Greene,  88  Tex.  539,  547,  31  S.  W. 
631. 

1.  In  the  Matter  of  Ford,  160  Cal. 
334,  347,  116  Pac.  757,  Ann.  Cas.  1912D, 
1267,  35  L.  R.  A.  (N.  S.)  882;  Wood 
r.  Strother,  76  Cal.  54.5,  18  Pac.  766, 
9  Am.  St.  Rep.  249;  Pipher  r.  Superior 
Court,  3  Cal.  App.  626,  86  Pac.  904. 

[a]  Limit  of  Rule. — Although  this 
rule  may  aulliorize  a  court  to  direct 
a  judge  to  act  in  a  particular  way, 
it  does  not  go  to  the  extent  of  allow- 
ing a  mandamus  to  compel  a  judge  to 
exercise  his  judgment  or  discretion  in 
a  particular  way  or  to  find  a  fact  in 
a  particular  way  against  his  concep- 
tion and  judgment  of  what  the  fact 
was.  Pipher  i'.  Superior  Court,  3  Cal. 
Ai)p.   626,  86  Pac.  904. 

2.  See  supra,  IV,  A,  1   and  2. 

3.  See  State  ex  rel.  McGovern  v. 
Williams,  136  Wis.  1,  116  N.  W.  225, 
20  L.  R.  A.   (N.  S.)   941. 

4.  See  supra,  IV,  A,  2,  b. 
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a  preliminary  or  jurisdictional  question  purely  of  law,  may  be  re- 
viewed and  controlled  by  mandamus,  in  the  absence  of  other  adequate 
remedy  if  the  inferior  court  thereby  prevents  itself  from  hearing  and 
disposing  of  the  main  controversy,  the  theory  being  that  such  action 
is  in  effect  a  refusal  to  act.^  There  is,  however,  authority  to  the  effect 
that  if  the  court  has  actually  decided  such  a  preliminary  question 
mandamus  will  not  lie  to  compel  it  to  change  its  erroneous  decision  and 
proceed  with  the  cause.^  As  to  just  what  is  a  preliminary  question  no 
general  rule  can  be  laid  down/ 


5.  Cal.— Golden  Gate  Tile  Co.  v. 
Superior  Court,  159  Cal.  474,  114  Pac. 
978.  La. — State  ex  rel.  Sorrel  v.  Fos- 
ter, 106  La.  425,  31  So.  57,  citing 
local  cases.  Minn. — State  ex  rel.  Prall 
V.  District  Court,  126  Minn.  501,  148 
N.  W.  463,  Ann.  Cas.  1915D,  198,  where 
the  court  was  of  the  opinion  it  had 
jurisdiction  to  decline  to  proceed.  Mo. 
State  ex  rel.  Snow  S.  P.  Wks.  v.  Homer, 
249  Mo.  58,  65,  155  S.  W.  405;  Castello 
V.  St.  Louis  Circuit  Ct.,  28  Mo.  259,  279. 
Nev. — Floyd  v.  Sixth  Jud.  Dist.  Court, 
36  Nev.  349,  135  Pac.  922.  Wis.— State 
ex  rel.  McGovern  v.  Williams,  136  Wis. 
1,  116  N.  W.  225,  20  L.  R.  A.  (N.  S.) 
941,  951. 

[a]  "It  is  generally  true  of  all  of- 
ficial action,  by  courts  or  other  offi- 
cers, that  they  are  obliged,  before  pro- 
ceeding to  the  performance  of  that  of- 
ficial duty,  to  decide  whether  the  con- 
dition exists  which  calls  it  into  activ- 
ity. A  court  must  always  inquire 
wliether  the  law  either  gives  it  the 
jurisdiction  or  imposes  upon  it  the  duty 
to  entertain  a  given  controversy,  and 
must  inquire  into  existence  of  facts, 
either  of  notice  to  one  of  the  parties 
or  of  some  other  preliminary  condition, 
upon  which  the  law  imposes  on  him 
the  power  and  the  duty.  In  so  decid- 
ing, he  of  course  acts  judicially.  Where 
that  judicial  action  can  be  corrected 
by  ordinary  appellate  procedure  there 
may  be  no  need  for  the  exertion  of  the 
more  extraordinary  superintending  con- 
trol; but  where  it  cannot,  the  result 
of  an  erroneous  adverse  determination 
of  the  preliminary  question  is  an  ef- 
fectual refusal  to  perform  his  duty  and 
exercise  his  jurisdiction,  as  complete 
and  as  injurious  as  if  done  arbitrarily 
and  without  reason."  State  ex  rel. 
McGovern  v.  Williams,  136  Wis.  1,  116 
N.  W.  225,  20  L.  R.  A.  (N.  S.)  941. 
[b]  Application  of  General  Rules. 
(1)  The  rule  that  mandamus  will  not 
issue    to    control    discretion    or    review 


judicial  action  has  no  application  to 
th«  determination  of  preliminary  ques- 
tions relating  to  the  sufficiency  of 
service  of  process  (Hill  v.  Morgan,  9 
Idaho  718,  76  Pac.  323),  (2)  or  the 
settlement  of  a  statement  on  motion 
for  new  trial.  State  v.  Murphy,  19  Nev. 
89,  6  Pac.  840. 

6.  In  the  Matter  of  McBride,  72 
Hun  (N.  Y.)  394,  25  N.  Y.  Supp.  431, 
55  N.  Y.  St.  487,  where  the  court  dis- 
posed of  the  action  on  determining  it 
had  no  jurisdiction.  See  infra,  IV, 
A,  5. 

7.  State  ex  rel.  Umbreit  v.  Helms, 
136  Wis.  432,  118  N.  W.  158;  State 
€x  rel.  McGovern  v.  Williams,  136  Wis. 
1,  116  N.  W.  225,  20  L.  E.  A.  (N.  S.) 
941. 

[a]  In  Criminal  Cases. — (1)  Any 
question  arising  by  objection  to  the 
proceeding  before  the  jury  in  a  crim- 
inal case  is  impanelled  and  sworn  is 
a  preliminary  question.  And  any  er- 
roneous disposition  of  a  criminal  case 
before  a  jury  is  impaneled  and  sworn 
by  which  the  court  refuses  to  proceed 
further  with  the  trial  on  a  valid  com- 
plaint, indictment  or  information  where 
it  appears  that  the  duty  of  the  court 
below  was  plain,  the  refusal  to  per- 
form such  duty  clear,  the  result  of 
the  refusal  prejudicial  and  the  remedy 
by  appeal  or  writ  of  error  utterly  in- 
adequate is  sufficient  to  authorize  the 
issuance  of  a  writ  of  mandamus.  State 
ex  rel.  Umbreit  r.  Helms,  136  Wis.  432, 
118  N.  W.  158.  (2)  Where  the  court 
improperly  quashed  the  proceedings  be- 
cause it  deems  an  ordinance  invalid, 
mandamus  will  lie.  Grand  Rapids  v. 
Brandy,  105  Mich.  670,  64  N.  W.  29, 
55  Am.  St.  Rep.  472,  32  L.  R.  A.  116. 
(3)  The  ruling  of  a  court  that  the 
action  of  a  grand  jury  is  void  because 
of  disqualification  of  a  member  and 
that  no  indictment  exists  is  a  prelim- 
inarv  one.  State  ex  rel,  McGovern  V. 
Williams,  136  Wis.  11,  116  N.  W.  225, 
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3.  Reviewing  Action  of  Court. —  a.  In  General.  —  The  writ  of 
mandanuis  can  not  he  made  to  perform  the  office  of  an  appeal  or  writ 
of  error,8  ^j^j  [^  ^vill  not  lie  to  review,  reverse,  or  alter  affirmative  ju- 
dicial action  of  the  court,  had  in  the  exercise  of  legitimate  jurisdic- 
tion," or  to  correct  errors  of  judgment  arising  during  the  progress  of 
proceedings  within  the  jurisdiction  of  a  tribunal  by  annulling  what 


ZO  L.  R.  A.  (N.  S.)  941.  (4)  A  rul- 
ing that  a  criminal  complaint  does  not 
state  sutUcient  facts  is  a  preliminary 
one.  State  av  rel.  Umbreit  v.  Helms, 
136  Wis.  4:?2,  118  N.  W.  158. 

[b]  Rulings  on  Notice.— (1)  Where 
a  court  liocides  that  a  notice  given 
is  not  such  as  is  required  by  statute, 
and  refuses  to  proceed,  mandamus  will  i 
not  lie  as  this  is  not  refusal  to  pro- 
ceed on  a  "point  preliminary."  Cas- 
tello  r.  St.  Louis  Circuit  Ct.,  28  Mo. 
259,  279.  (2)  But  if  no  notice  is  re- 
quired in  a  particular  case  and  the 
court  is  of  a  contrary  opinion  and  re- 
fuses to  proceed,  mandamus  will  lie. 
King  r.  Yorkshire,  5  Barn.  &  Adolph. 
(Eng.)  667,  27  E.  C.  L.  282,  110  Eng. 
Reprint  037. 

fc|  All  order  sustaining  an  ex- 
ception of  no  cause  of  action  and  dis- 
missing the  suit  because  of  a  failure 
to  make  an  allegation  dispensed  with 
by  statute,  is  an  erroneous  determina- 
tion of  a  question  of  practice  ]ire- 
liminary  to  a  trial  on  the  merits,  there 
being  lio  remedy  by  api)eal.  State  ex 
rel.  Sorrell  r.  Foster,  106  La.  425,  31 
So.  57. 

8.  U.  S.— //!  re  Winn,  213  U.  S.  458, 
20  Sup.  Gt.  515,  53  L.  cd.  873;  In  re 
Points,  206  U.  S.  323,  331,  27  Sup.  Ct. 
729,  51  L.  ed.  1081;  In  re  Key,  189 
U.  S.  84,  23  Sup.  Ct.  624,  47  L.  ed. 
720;  In  re  Grossmaver,  177  U.  S.  48, 
20  Sup.  Ct.  535,  44  L.  ed.  665.  Ark. 
Gilbert  r.  Shaver,  91  Ark.  231,  120 
S.  W.  833;  Rankin  r.  Fletcher,  S4  Ark. 
156,  104  S.  W.  933.  Colo.— Lindsey  v. 
Carlton,  44  Colo.  42,  96  Pac.  007;  Peo- 
ple er  rel.  Kindel  r.  Clerk,  22  Colo. 
280,  44  Pac.  506.  Mass. — Crocker  v. 
.Justices.  208  Mass.  162,  94  N.  E.  360. 
T\jlich..  —  Wells  V.  Montcalm  Circuit 
Judge,  139  Mich.  .544,  102  N.  W.  1001. 
Mo. — State  ex  rel.  Kansas  City  r.  Field, 
107  Mo.  445,  17  S.  W.  806;  State  er  rel. 
Betts  r.  Megown,  80  Mo.  156,  1  S.  W. 
208;  State  ex  rel.  Pingcr  v.  Roynolds, 
121  Mo.  App.  600,  07  S.  W.  650.  Tenn. 
State  r.  Snced,  105  Tenn.  711,  725,  58 
S.  W.  1070.  Va. — Pnoje  r.  Cloptnn.  30 
Graft.    (71    Va.)    415.      W.    Va.— State 


V.  County  Court,  33  W.  Va.  589,  11  S. 
E.  72.  Wis. — Braun  v.  Campbell,  137 
Wis.  401,   11!)   N.   W.   112. 

See  supra,  111,  E,  2. 

Mandamus  to  review  action  of  bank- 
ruptcy court,  see  3  Standard  Proc. 
1028. 

9.  U.  S.—Ex  parte  Gruetter,  217  U. 
S.  586,  30  Sup.  Ct.  690,  54  L.  ed.  892; 
In  re  Pollitz,  206  U.  S.  323,  27  Sup. 
Ct.  729,  51  L.  ed.  1081;  Ex  parte  Bur- 
tis,  103  U.  S.  238,  26  L.  ed.  392;  Barnea 
r.  Lyons,  187  Fed.  881,  110  C.  C.  A. 
15.  Ala. — Ex  parte  Dickens,  162  Ala. 
272,  50  So.  218;  Ex  parte  Campbell,  130 
Ala.  171,  184,  30  So.  385.  Cal.— People 
ex  rel.  Flagley  v.  Hubbard,  22  Cal.  34. 
Oolo. — Union  Colony  of  Colorado  v.  El- 
liott, 5  Colo.  371.  111.  — People 
V.  Smith,  275  HI.  210,  113  N. 
E.  891;  People  v.  Chytraus,  183  111. 
190,  55  N.  E.  666.  Ky.— Com.  v. 
Hughes,  174  Kv.  404,  192  S.  W.  517; 
Houston  r.  Bolitz,  109  Ky.  640,  185  S. 
W.  76.  Mich. — Lvle  r.  Cass  Circ.  Judge, 
157  Mich.  33,  121  N.  W.  306;  Wells 
r.  Montcalm  Circuit  Judge,  130  Mich. 
544,  102  N.  W.  1001;  Montgomerv  v. 
Circuit  Judge,  100  Mich.  436,  59  n!  W. 
148;  Llovd  r.  Wavne  Circ.  Judge,  56 
Mich.  2.36,  23  N.  'w.  28.  Mc— State 
ex  rel.  Springfield  T.  Co.  r.  Broaddus, 
207  Mo.  107,  105  S.  W.  629.  Mont. 
Raleigh  r.  District  Court,  24  Mont.  306, 
61  Pac.  001,  81  Am.  St.  Rep.  431.  Not. 
Floyd  r.  Sixth  Judicial  Dist.  Court,  36 
Nev.  340.  135  Pac.  922;  State  ex  rel. 
Office  Mftr.  Co.  r.  Curler,  26  Nev.  347, 
67  Pac.  1075;  State  r.  Murphy,  19  Nev. 
SO,  6  Pac.  840.  N.  Y.— People  ex  rel. 
Lindgren  r.  McOuire,  151  App.  Div. 
413.  136  N.  Y.  Supp.  88;  Peojde  ex  rel. 
Packett  V.  Woodbury,  70  App.  Div, 
416,  75  N.  Y.  Supp.  236.  Tenn. — State 
r.  Sneed.  105  Tenn.  711,  725,  58  S.  W. 
1070.  Tex. — State  v.  Morris,  86  Tex. 
226,  24  S.  W.  303;  Ewing  r.  Cohen, 
63  Tex.  482.  Utah.— H.  L.  Griffin  Co. 
r.  Howell,  38  TTtah  357.  113  Pac.  326, 
order  dissolvincr  attachment.  Wash. 
State  ex  rel.  McDonald  r.  Steinor,  44 
Wash.  150,  87  Pac.  m.  W.  Va.— State 
V.    County    Court,    33    W.    Va.    580,    11 
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has  been  done  judicially/''  any  more  than  it  can  be  used  to  correct 
the  judgment  at  the  end'^of  the  trial/^  even  though  the  error  may  oper- 
ate harshly  upon  a  relator.^-  If  a  court  has  acted,  its  action,  no  mat- 
ter how  erroneous, ^^  cannot  be  reviewed  by  mandamus  and  the  court 
cannot  be  compelled  to  change  its  action  or  exercise  it  in  a  different 
manner,'*  irrespective  of  whether  the  party  has  another  remedy." 


S.  E.  72.  Wis.— State  ex  rel.  Schultz  ; 
V.  Halsey,  149  Wis.  551,  136  N.  W.  j 
285. 

10.  U.  S. — Ex  parte  Whitney,  13  Pet.  \ 
404,  10  L.  ed.  221:  Ala,.— Ex  parte  ] 
Seals  Piano  Co.,  190  Ala.  641,  67  So. 
240;  Ex  parte  Dickens,  162  Ala.  272, 
50  So.  218;  Ex  parte  Campbell,  130  Ala. 
171,  184,  30  So.  385;  Wilson  v.  Dun- 
can, 114  Ala.  659,  672,  21  So.  1017. 
Ark. — Rankin  v.  Fletcher,  84  Ark.  156, 
104  S.  W.  933.  Cal. — People  ex  rel.  \ 
Gesford  v.  Superior  Court,  114  Cal.  466,  , 
46  Pac.  383;  Strong  v.  Grant,  99  Cal.  i 
100.  33  Pac.  733;  Sankey  v.  Levy,  69 
Cal!  244,  10  Pac.  336;  Lapique  v.  Supe-^  i 
rior  Court,  24  Cal.  App.  313,  141  Pac.  ! 
223.  Ind.— Gregg  v.  State,  151  Ind. 
241,  51  N.  E.  359.  Ind.  Ter.— Horton 
V.  Gill,  5  Ind.  Ter.  193,  82  S.  W.  718. 
Ky.— Gayheart  v.  Childers,  137  Ky.  472, 
125  S.  W.  1085.  Mass.— Crocker  v. 
Justices,  208  Mass.  162,  94  N.  E.  369, 
errors  committed  in  the  course  of  the 
trial.  Mich. — People  ex  rel.  Mabley  v. 
Judge,  32  Mich.  190.  Mo. — State  ex  rel. 
Lamport  v.  Robinson,  257  Mo.  584,  591, 
165  S.  W.  997;  State  ex  rel.  Herriford 
r.  McKee,  150  Mo.  233,  243,  51  S.  W. 
421;  State  ex  rel.  Lucas  v.  St.  Louis 
Ct.  of  Appeals,  87  Mo.  374;  State  ex 
rel.  Holton  r.  Walker,  85  Mo.  App.  247. 
Mont. — Raleigh  v.  District  Court,  24 
Mont.  306,  313,  61  Pac.  991,  81  Am. 
St.  Rep.  431;  State  ex  rel.  Kranich  v. 
Supple,  22  Mont.  184,  56  Pac.  20.  Neb. 
State  ex  rel.  McClung  i\  Powell,  10 
Neb.  48,  4  N.  W.  317.  N.  Y.— People 
V.  Dutchess  Judge,  20  Wend.  658.  Ohio. 
State  V.  Waite,>0  Ohio  St.  149,  71  N. 
E.  286;  In  the  Matter  of  Turner,  5 
Ohio  542.  Tenn.— State  v.  Sneed,  105 
Tenn.  711,  725,  58  S.  W.  1070.  Utah. 
State  V.  Hart,  19  Utah  438,  57  Pac. 
415.  W.  Va.— State  v.  County  Court, 
33  W.   Va.   589,  11   S.  E.   72. 

11.  See  infra,  IV,  C,  1,  m. 

12.  State  V.  Sneed,  105  Tenn.  711, 
725,  58  S.  W.  1070. 

13.  Cal. — Kerr  v.  Superior  Court,  130 
Cal.  183,  62  Pac.  479;  Beguhl  v.  Swan, 
39  Cal.  411.  Ky.— J.  B.  B.  Coal  Co. 
V.   Halbert,    169   Ky.    687,   184    S.    W. 


1116.  La. — Succession  of  Cosner,  140 
La.  375,  72  So.  1017.  Mo.— State  ex 
rel.  Lashly  v.  Wurdeman,  187  S.  W. 
257;  State  ex  rel.  Springfield  T.  Co. 
V.  Broaddus,  207  Mo.  107,  105  S.  W. 
629.  Nev.— State  v.  Curler,  26  Nev. 
347,  356,  67  Pac.  1075.  Okla.— Winfrey 
V.  Benton,  25  Okla.  445,  106  Pac,  853. 
Tex.— Matlock  v.  Smith,  96  Tex.  211, 
71  S.  W.  956.  W.  Va.— Roberts  V. 
Paull,  50  W.  Va.  528,  40  S.  E.  470; 
Marcum  v.  Ballot  Commissioners,  42  W. 
Va.  263,  26  S.  E.  281,  36  L.  R.  A. 
296;  Miller  v.  County  Court,  34  W.  Va. 
285,  12  S.  E.  702. 

But  see  supra,  IV,  A,  2,  b,  (II). 

14.  U.  S. — Kimberlin  v.  Commission 
to  Five  Civilized  Tribes,  104  Fed.  653, 
44  C.  C.  A.  109.  Ala,.— Ex  parte  Colley, 
140  Ala.  193,  37  So.  232;  Ex  parte 
Hayes,  92  Ala.  120,  9  So.  156.  Ark. 
Ex  parte  Batesville  &  B.,  R.  Co.,  39 
Ark.  82;  Gunn's  Admr.  v.  Pulaski,  3 
Ark.  427.  Cal. — Kerr  v.  Superior  Court, 
130  Cal.  183,  62  Pac.  479;  Jacobs  v. 
Bd.  of  Supervisors,  100  Cal.  121,  129, 
34  Pac.  630;  Rhodes  v.  Spencer,  62  Cal. 
43;  Lewis  r.  Barclay,  35  Cal.  213; 
People  V.  Weston,  28  Cal.  639;  People 
ex  rel.  Flagley  v.  Hubbard,  22  Cal.  34. 
Ky.— Galbraith  v.  Williams,  106  Ky. 
431,  50  S.  W.  686.  La.— State  v. 
Jackson,  132  La.  946,  61  So.  987.  Mich. 
Harbor  Springs  L.  Co.  v.  Emmet  Circ. 
Judge,  160  Mich.  497,  125  N.  W.  390; 
People  r'!.  Wayne  Co.  Judge,  1  Mich. 
359.  Mo. — State  ex  rel.  Springfield  T. 
Co.  V.  Broaddus,  207  Mo.  107,  105  S.  W. 
629;  State  v.  St.  Louis  Ct.  of  Appeals, 
87  Mo.  374.  N.  Y. — People  v.  Dutchess 
Judge,  20  Wend.  658.  N.  D. — Heard  v. 
Holbrook,  21  N.  D.  348,  131  N.  W.  251; 
State  ex  rel.  Frich  v.  District  Court,  13 
N.  D.  211,  100  N.  W.  248.  Tex.— 'Mat- 
lock V.  Smith,  96  Tex.  211,  71  S.  W. 
956.  W.  Va.— Roberts  v.  Paull,  50  W. 
Va.  528,  40  S.  E.  470;  Marcum  v.  Ballot 
Commissioners,  42  W.  Va.  263,  26  S.  E. 
281,  36  L.  R.  A.  296. 

As  to  review  of  judgments,  see  infra, 
IV,  C,  1,  m. 

15.  Kimberlin  V.  Commission  to  Five 
Civilized  Tribes,  104  Fed.  653,  44  C.  C. 
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And  it  must  be  borne  in  mind  tliat  n  court  inny  not  by  refusincr  to 
prant  a  motion  or  request  as  well  as  by  crrnntin.ij:  it,  so  that  if  in  his 
judicial  capacity  a  judjie  has  refused  to  make  an  order  Avhich  he  can 
only  make  in  that  capacity,  he  has  acted  and  mandamus  will  not  lie." 
Rut  the  writ  has  sometimes  been  granted  to  compel  the  undoing  of  a 
thing  wrongly  and  improperly  done  which  precludes  a  determination 
of  the  case  on  its  merits." 

b.  Relaxation  of  Rule.  —  Some  courts  employ  the  writ  more  liber- 
ally for  the  correction  of  errors  of  inferior  tribunals  than  is  consistent 
with  the  principles  of  the  common  law.  Thus,  in  Alabama,  it  is  held 
that  although  ordinarily  the  writ  will  not  lie  to  review  judicial  ac- 
tion,^*" it  will  lie  if  an  order  or  judgment  or  decree  is  made  or  rendered, 
which  is  not  the  subject  of  some  revisory  remedy  and  yet  is  erroneous, 
working  injury  to  the  complaining  parly,  and  there  is  no  other  ade- 
quate legal  remedy.^®  And  in  ^Michigan  too,  although  the  general  rule 
obtains  that  mandamus  will  not  issue  where  the  remedy  by  appeal  or 
Avrit  of  error  is  adequate,-"  there  are  many  cases  in  which  the  writ 
has  issued  in  the  exercise  of  supervisory  control,  to  review  the  action 
of  a  court,  apparently  in  conflict  w  ith  this  general  rule.^^ 


A.  109;  Lvle  v.  Cass  Circ.  Judge,  157 
Mieh.  33,  "121  N.  W.  306;  People  v. 
Wayne  Circ.  Judge,  1  Mich.  359. 

16.  See  Petaluma  S.  Bank  v.  Supe- 
rior Court,  111  Cal.  4S8,  497,  44  Pac. 
177.     But  see  supra,  ]V,  A,  2,  b,  (II). 

[a]  Whether  a  court  has  acted  de- 
pends upon  the  nature  of  the  proceed- 
ing before  it,  the  method  by  which 
its  action  is  solicited  and  the  man- 
ner in  which  the  action  is  to  be  ex- 
pressed. Kerr  r.  Superior  Court,  130 
Cal.    183,   62    Pac.   479. 

17.  State  e.r  rel.  Snow  S.  P.  Wks. 
r.  Homer,  249  Mo.  58,  65,  155  S.  W. 
405.  And  see  infra,  IV,  A,  2,  b, 
(III);  and  infra,  IV,  A,  5. 

18.  Ex  parte  Jones,  133  Ala.  212,  32 
So.  G43. 

19.  Ex  parte  Jones,  133  Ala.  212,  32 
So.  643;  Wilson  v.  Duncan,  114  Ala. 
659,  672,  21  So.  1017;  Ex  parte  Tower 
Mfg.  Co.,  103  Ala.  41.'),   l.",  So.  ,S36. 

(a]  To  set  aside  a  writ  of  prohibi- 
tion issued  in  vacation,  the  writ  will 
lie.  Ex  parte  Boothe,  64  Ala.  312, 
315. 

[hi  Where  court  permitted  the  sher- 
iff to  ameud  his  return  td  a  fieri  facias. 
Kemp  r.  Pnrtfr,  f)  Ala.   172. 

[.•]  Where  the  Trial  Judge  Fails  To 
Require  the  Proper  Security  on  Ap- 
peal.— Wilson  c.  Duncan,  114  .\la.  659, 
673,  21  So.  1017;  Er  parte  Tower  Mfg. 
Co.,   103   Ala.   415,   15   So.   836. 

[d]     Where  an  invalid  claim  of  ex- 
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emption  was  allowed  and  the  court  di- 
rected the  sheriff  to  return  the  pro- 
ceeds of  the  lew.  Ex  parte  Barnes,  84 
Ala.  540,  4  So.  769. 

20.  Grand  Rapids  &  I.  R.  Co.  v. 
Charlevoix  Circ.  Judge,  133  Mich.  122, 
94  N.  W.  1134  (overruUno  Carpenter  v. 
St.  Clair  Circuit  Judge,  122  Miih.  323, 
81  N.  W.  94);  Reed  r.  St.  Clair  Circ. 
Judge,  122  Mich.  153,  80  N.  W.  985; 
Michigan  Mut.  F.  Ins.  Co.  r.  Wavne 
Circ.  Judge,  112  Mich.  270,  70  N.  "W. 
582. 

21.  Haines  v.  Kent  Circ.  Judge,  155 
Mich.  417,  119  N.  W.  439  (holding  man- 
damus is  the  proper  proceeding  to  re- 
view an  order  denying  a  petition,  after 
death  of  the  original  claimant,  to  re- 
vive foreclosure  proceedings  and  de- 
clare a  mortgage  satisfied);  Wood  V. 
Adsit,  105  Mich.  378,  63  N.  W.  419  (to 
vacate  order  allowing  alimony  made 
after  applitation  for  removal);  Fowler 
r.  Hosmer,  105  Mich.  90,  62  N.  W.  1028 
(vacating  discontinuance  of  replevin 
suit);  Lyon  r.  Smith,  66  Mich.  676.  33 
N.  W.  753  (to  rescind  order  setting 
aside  return  and  granting  new  execu- 
tion); York  r.  Ingham  Circuit  Judge, 
57  Mich.  421,  24  N.  W.  157  (to  vacate 
action  of  court  in  setting  aside  chan- 
cery decree  on  mere  motion) ;  People 
ex  rel  Barrett   r.  Bacon,  18   Mich.   247. 

fa]  "True  Principle." — In  Wiley 
V.  Judge,  29  Mich.  487,  495,  the  court 
(per   Christiancy,   J.)     held    the    true 
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4.  To  Keep  Courts  Within  Jurisdiction.  —  In  the  exercise  of  its 
superintending  control,"  a  court  may  by  mandamus  prevent  an  in- 
ferior court  from  overstepping  the  bounds  of  its  jurisdiction,-^  if 
there  is  no  other  remedy.^*  Mandamus  is  a  proper  remedy  when  a 
case  is  outside  of  the  discretion  of  a  judge  and  outside  of  his  jurisdic- 
tion-^"* 


principle  to  be  "that  if  the  inferior 
court  has  acted  judicially  in  the  deter- 
mination of  a  question  of  fact,  or  a 
question  of  law,  at  least  if  the  latter 
be  one  properly  arising  upon  the  case 
itself,  and  not  some  collateral  motion 
or  matter, — that  is,  if  the  case  or  pro- 
ceeding before  it,  upon  the  facts  raised 
the  particular  question  in  such  a  shape 
as  to  give  the  power  judicially  thus  to 
determine  it, — then  such  determination, 
however  erroneous,  cannot  be  reviewed, 
nor  can  any  order  the  court  may  have 
made,  or  action  it  may  have  taken  in 
consequence  of  it,  be  disturbed  or  re- 
versed or  reviewed  by  mandamus.  ... 
But  if  the  case  before  the  lower  court 
does  not,  upon  its  facts  or  the  evidence, 
legitimately  raise  the  question  of  law 
or  fact  it  has  assumed  to  decide,  so 
that  the  court  could  act  judicially  upon 
it,  or  so  as  to  give  the  court  the  power 
judicially  to  make  the  decision  it  has 
assumed  to  make,  then  its  action  is 
not  properly  judicial,  and  no  assumea 
determination  of  it,  nor  any  order  rest- 
ing upon  it,  will  preclude  the  remedy 
by  mandamus,  provided  the  case  be  in 
other  respects  a  proper  one  for  that 
species  of  remedy." 

fb]  The  vacation  of  an  order  of 
circuit  judge  requiring  a  justice  to 
make  return  of  appeal  may  be  com- 
pelled by  mandamus.  People  ex  rel. 
Wiley  V.  Judge,  29  Mich.  487. 

[c]  An  order  dismissing  a  writ  of 
replevin  for  defective  service  will  be 
vacated  on  mandamus.  Anderson  v. 
Lane,  105  Mich.   89,  62  N.  W.   1027. 

22.  As  to  superintending  control 
generally,  see  the  title,  "Jurisdic- 
tion." 

23.  Ex  parte  United  States,  242  U. 
S.  27,  37  Sup.  Ct.  72,  61  L.  ed.  129,  Ann. 
Cas.  1917B,  355  (citing  cases);  In  re 
Metropolitan  Trust  Co.,  218  U.  S.  312, 
31  Sup.  Ct.  18,  54  L.  ed.  1051;  Ex  parte 
Bradley,  7  Wall.  (U.  S.)  364,  19  L.  ed. 
214;  In  re  Griggs,  227  Fed.  795,  142  C. 
C.  A.  319;  Barnes  v.  Lyons,  187  Fed. 
881,  110  C.  C.  A.  15;  State  ex  rel.  Mil- 
waukee El.  Rv.  V.  Circuit  Ct.,  133  Wis. 
442,   113   N.   W.    722. 


[a]  Where  a  court  assumes  to  exer- 
cise jurisdiction  on  removal,  when  on 
the  face  of  the  record  no  jurisdiction 
has  attached,  mandamus  will  lie.  In  re 
Pollitz,  206  U.  S.  323,  27  Sup.  Ct.  729, 
51  L.  ed.  1081. 

[b]  It  is  not  using  a  mandamus  as 
a  writ  of  error  to  compel  by  mandamus 
the  expunging  from  the  records  an 
order  the  court  had  no  jurisdiction  to 
make.  People  ex  rel.  v.  Smith,  275  111. 
210,  113  N.  E.  891;  People  v.  Turney, 
273  111.  546,  113  N.  E.  105  (an  order 
vacating  a  judgment  and  sentence) ; 
People  V.  Kersten,  269  111.  597,  109  N, 
E.  1012  (order  transferring  custody  of 
prisoner) ;  People  v.  Wells,  255  111.  450, 
99   N.   E.   606. 

24.  U.  S. — Dowagiac  Mfg.  Co.  v.  Me- 
Sherry  Mfg.  Co.,  155  Fed.  524,  84  C. 
C.  A.  38.  Mich. — ^Warren  v.  Lenawee 
Circ.  Judge,  160  Mich.  572,  125  N.  W. 
712;  Sharp  v.  Montcalm  Circ.  Judge,  144 
Mich.  328,  107  N.  W.  847;  Michigan 
Mut.  F.  Ins.  Co.  V.  Wayne  Circ.  Judge, 
112  Mich.  270,  70  N.  W.  582.  Utah. 
Hoffman  v.  Lewis,  31  Utah  179,  87  Pac. 
167,  certiorari  lies. 

[a]  If  there  is  an  adequate  remedy 
by  appeal  or  writ  of  error,  mandamus 
should  not  issue.  Mich. — Reed  i\  St. 
Glair  Circ.  Judge,  122  Mich.  153,  80  N. 
W.  985;  Michigan  Mut.  P.  Ins.  Co.  v. 
Wavne  Circuit  Judge,  112  Mich.  270, 
70  N.  W.  582.  Nev,— State  v.  Curler, 
26  Nev.  347,  356,  67  Pac.  1075.  Ohio. 
State  ex  rel.  Glass  v.  Chapman,  67  Ohio 
St.  1,  65  N.  E.  154.  Tex. — Kruegel  v. 
Nash,  31  Tex.  Civ.  App.  15,  70  S.  W. 
983. 

25.  U.  S.—In  re  Winn,  213  U.  S.  458, 
29  Sup.  Ct.  515,  53  L.  ed.  873;  In  re 
Pollitz,  206  U.  S.  323,  27  Sup.  Ct.  729, 
51  L.  ed.  1081;  Virginia  v.  Rives,  100 
U.  S.  313,  25  L.  ed.  667;  Ex  parte 
Bradley,  7  Wall.  364,  19  L.  ed.  214. 
Ala.— Ex  parte  Payne,  130  Ala.  189,  29 
So.  622.  Mich.— Palmer  v.  Peck,  90 
Mich.  1,  50  N.  W.  108  (requiring  a 
court  to  dismiss  an  appeal  from  a  non- 
appealable order) ;  McLean  v.  Speed,  52 
Mich.  257,  18  N.  W.  396,  issuing  writ 
to  vacate  an  order  made  in  one  court 
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6.  To  Compel  Exercise  of  Jurisdiction.  —  Mandamus  lies  to  com- 
pel a  court  to  exercise  its  lawful  jurisilic-tion.^^  So  that  if  a  court  hay- 
ing jurisdiction  refuses  to  exercise  it  when  it  is  its  duty  to  do  so,  it 
may  be  compelled  by  mandamus  to  take  jurisdiction,  vacate  any  order 
of  dismissal  and  proceed  with  the  case,'^  if  there  is  no  other  adequate 
remedy,^®  and  authority  to  issue  mandamus  has  not  been  taken  away 
by  statute.-*  Or  if  having  taken  jurisdiction  of  a  particular  matter 
a  court  refuses  to  proceed  in  its  exercise,  mandamus  is  the  proper 
rcjnedy.°°  According  to  the  weight  of  recent  authority,  if,  upon  a 
preliminary  objection,  a  court  erroneously  determines  its  lack  of 
jurisdiction  over  the  parties  or  the  subject  matter,  as  a  pure  question 
of  law  from  the  constitutions  and  statutes  only,  luandamus  will  lie  to 


to  restrain  competent  procecdinpjs  in 
a  court  of  coordinate  jurisdiction. 

26.  Ala. — Ex  parte  Campbell,  130 
Ala.  171,  30  So.  385;  Ex  parte  Graves, 
61  Ala.  381;  Davidson  i'.  Washburn,  56 
Ala.  596.  Fla. — Williams  r.  Capehart, 
61  Fla.  473,  54  So.  774.  Idaho. — Con- 
nolly V.  Woods,  13  Idaho  591,  92  Pac. 
573."  Minn. — State  ex  rcl.  Prall  r.  Dis- 
trict Court,  126  Minn.  501,  148  N.  W. 
463,  Ann.  Cas.  1915D,  198.  Mo.— State 
ex  rel.  Hyatt  r.  Smith,  105  Mo.  6,  16 
S.  W.  1052;  State  ex  rcl.  Mary  Frances 
R.  Co.  r.  Homer,  150  Mo.  App.  325,  130 
S.  W.  510.  Nev.— Flovd  v.  Sixth  Judi- 
cial Dist.  Ct.,  36  Nev.  349,  135  Pac 
922.  Ohio. — In  the  matter  of  Turner, 
5  Ohio  542;  State  ex  rel.  Clark  v.  Police 
Board,  10  Ohio  Dee.  Reprint  256,  19 
W.  L.  Bui.  341.  Okla. — Winfrey  V. 
Benton,  25  Okla.  445,  106  Pac.  853. 

See  infra,  IV,  C,  1,  b. 

27.  U.  S.—In  re  Pollitz,  206  U.  S. 
323,  331,  27  Sup.  Ct.  729,  51  L.  ed. 
1081;  In  re  Grossmayer,  177  U.  S.  48, 
20  Sup.  Ct.  535,  44  L.  ed.  665;  In  re 
Pennsylvania  Co.,  137  U.  S.  451,  11 
Sup.  Ct.  141,  34  L.  ed.  738;  Ex  parte 
Parker,  131  U.  S.  221,  9  Sup.  Ct.  708, 
33  L.  ed.  123;  Ex  parte  Parker,  120  U. 
S.  737,  7  Sup.  Ct.  767,  30  L.  ed.  818. 
D.  C. — United  States  ex  rel  Todd  v. 
Gongwer,  37  App.  Cas.  555.  Idaho. 
Hill  r.  Morgan,  9  Idaho  718,  76  Pac. 
323.  La.— Reynolds  r.  Carroll,  114  La. 
610,  38  So.  470.  Mass. — Crocker  v.  Jus- 
ticca,  208  Mass.  162,  94  N.  E.  369. 
Mich.— Maxwell  r.  Speed,  60  Mich.  36, 
26  N.  W.  824.  Mont.— Raleigh  r.  Dis- 
trict Court,  24  Mont.  306,  61  Pac.  991, 
81  Am.  St.  Rep.  431;  State  r.  E<ldv,  10 
Mont.  311,  25  Pac.  1032.  N.  M— Sween- 
ey r.  Raynolds,  17  N.  M.  282,  127  Pac. 
23.  Nev. — State  ex  rel.  Howe  r.  Mor- 
»n,  37  Nev.  404,  142  Pac.  534;  Floyd  V. 
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Sixth  Judicial  Dist.  Ct.,  36  Nev.  349, 
135  Pac.  922.  Okla. — Iliggins  r.  Brown, 
20  Okla.  355,  94  Pac.  703.  Tex. 
Wandclohr  r.  Raincy,  100  Tex.  471,  100 
S.  W.  1155.  Utah.— Ketchum  Coal  Co. 
V.  District  Ct.,  48  Utah  342,  159  Pac. 
737;  State  ex  rcl.  Barnes  r.  Second  Dis- 
trict Court,  36  Utah  396,  104  Pac.  282; 
State  ex  rel.  Neilson  r.  Third  Judicial 
District,  36  Utah  223,  102  Pac.  868; 
Hoffman  r.  Lewis,  31  Utah  179,  87  Pac. 
167.  W.  Va.— French  r.  Bennett,  69 
W.  Ya.  653,  72  S.  E.  746;  Roberts  v. 
Paull,  50  W.  \a..  528,  40  S.  E.  470; 
Wheeling  Bridge  &  T.  Co.  v.  Paull,  39 
W.  Va.   142,  19  S.  E.  551. 

28.  U.  S.— 7/!  re  Pollitz,  206  U.  S. 
323,  27  Sup.  Ct.  729,  51  L.  ed.  1081. 
Mo. — State  ex  rel.  Mary  Frances  R.  Co. 
V.  Homer,  150  Mo.  App.  325,  130  S.  W. 
510.  N.  M. — Sweeney  r.  Raynolds,  17 
N.  M.  282,  127  Pac.  23. 

[a]  Writ  of  error  does  not  exclude 
the  remedy  by  niaiidamus  as  this  rem- 
edy is  not  adequate  because  of  the 
delay  imposed.  French  r.  Bennett,  69 
W.  Va.  653,  72  S.   E.  746,  citing  cases. 

29.  In  re  Pollitz,  206  U.  S.  323,  27 
Sup.  Ct.  729,  51  L.  ed.  1081. 

30.  U.  Q.—Ex  parte  Parker,  131  U. 
S.  221,  9  Sup.  Ct.  708,  33  L.  ed.  123; 
Ex  parte  Parker,  120  U.  S.  737,  7  Sup. 
Ct.  767,  30  L.  ed.  818.  Mont.— Raleigh 
r.  District  Court,  24  Mont.  306,  61  Pac. 
991,  81  Am.  St.  Rep.  431;  State  v.  Eddy, 
10  Mont.  311,  25  Pac.  1032.  Nev. 
Flovd  V.  Sixth  Judicial  Dist.  Ct.,  36 
Nev.  349,  135  Pac.  922.  Utah.— State 
r.  Hart,   10  TUah  438,  57    I'ar.  415. 

fa]  Where  a  court  wrongfully  or 
erroneously  divests  itself  of  jurisdic- 
tion, mandamus  is  a  proper  remedy. 
Ariz. — Bolen  r.  Superior  Court,  14  Ariz. 
31,  123  Pac.  305.  Mo.— State  ex  rel. 
Weichart  r.  Carroll  County  Court,  238 
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compel  it  to  vacate  its  order  and  proceed,^^  in  the  absence  of  otlier 


Mo.  140,  139  S.  W.  125.  Nev.— State 
ex  rel.  Howe  v.  Moran,  37  Nev.  404, 
142  Pac.  534;  Floyd  v.  Sixth  Judicial 
Dist.  Court,  36  Nev.  349,  135  Pac.  922. 
Utah.— H.  L.  Griffin  Co.  v.  Howell,  38 
Utah  357,  113  Pac.  326;  State  ex  rel. 
Neilson  v.  Third  Judicial  District  Court, 
36  Utah   223,   102  Pac.   868. 

31.  U.  S.— 7?i  re  Hohorst,  150  U.  S. 
653,  14  Sup.  Ct.  221,  37  L.  ed.  1211; 
Ex  parte  Russell,  13  Wall.  664,  20  L. 
ed.  632,  7  Ct.  CI.  268.  Ala,— ^a;  parte 
Hill,  165  Ala.  365,  51  So.  786.  Ark. 
Gilbert  v.  Shaver,  91  Ark.  231,  238, 
120  S.  W.  833;  Womack  v.  Connor,  74 
Ark.  352,  85  S.  W.  783.  Cal.— Golden 
Gate  Tile  Co.  r.  Superior  Court,  159 
Cal.  474,  114  Pac.  978;  De  La  Beckwith 
f.  Superior  Court,  146  Cal.  496,  80  Pac. 
717;  Cahill  v.  Siaperior  Court,  145  Cal. 
42,  78  Pac.  467;  Temple  v.  Superior 
Court,  70  Cal.  211,  11  Pac.  699;  Hill 
V.  Superior  Court,  15  Cal.  App.  307, 
114  Pac.  805,  808;  Widrin  v.  Superior 
Court,  17  Cal.  App.  93,  118  Pac.  550; 
Older  V.  Superior  Court,  10  Cal.  App. 
564,  102  Pac.  829.  Idaho.— Hill  v.  Mor- 
gan, 9  Idaho  718,  76  Pac.  323.  Mass. 
Welch  V.  Swasev,  193  Mass.  364,  79  N. 

E.  745,  118  Am.  St.  Rep.  523,  23  L.  R. 
A.  (N.  S.)  1160.  Mich.— Michigan  Mut. 

F.  Ins.  Co.  v.  Wayne  Circ.  Judge,  112 
Mich.  270,  70  N.  W.  582;  Brown  v.  Pon- 
tiac  Min.  Co.,  105  Mich.  653,  63  N.  W. 
1000;  Montgomery  v.  Circuit  Judge,  100 
Mich.  436,  59  N.  W.  148;  People  ex  rel. 
V.  Wayne  Circ.  Judge,  22  Mich.  493. 
Mo. — State  ex  rel.  Fleming  v.  Shackel- 
ford, 263  Mo.  52,  172  S.  W.  347;  State 
ex  rel.  Snow  S.  P.  Wks.  v.  Homer,  249 
Mo.  58,  155  S.  W.  405;  State  r.  Laugh- 
lin,  75  Mo.  358;  Castello  v.  St.  Louis 
Circuit  Ct.,  28  Mo.  259,  274.  Mont. 
State  ex  rel.  Arthurs  v.  Bd.  of  County 
Comrs.,  44  Mont.  51,  118  Pac.  804; 
State  ex  rel.  Happel  v.  District  Court, 
38  Mont.  166,  99  Pac.  291,  129  Am.  St. 
Rep.  636,  35  L.  R.  A.  (N.  S.)  1098; 
Raleigh  v.  Dist.  Court,  24  Mont.  306, 
61  Pac.  991,  81  Am.  St.  Rep.  431.  Nev. 
Floyd  V.  Sixth  Judicial  Dist.  Ct.,  36 
Nev.  349,  135  Pac.  922;  Floral  Springs 
Water  Co.  v.  Rives,  14  Nev.  431.  N.  D. 
State  ex  rel.  Heffron  v.  District  Ct., 
26  N.  D.  32,  143  N.  W.  143.  Compare 
State  ex  rel.  Frieh  v.  District  Court,  10 
N.  D.  203,  100  N.  W.  248.  Tenn.— State 
ex  rel.  Millsaps  v.  Board  of  Education, 
122   Tenn.   161,   121    S.   W.   499;    State 


ex  rel.  Bond  v.  Taylor,  119  Tenn.  229, 
104  S.  W.  242;  Williams  v.  Saunders,  5 
Coldw.  60.  Tex.^Texas  Tram  &  L, 
Co.  V.  Hightower,  100  Tex.  126,  96  S. 
W.  1071,  123  Am.  St.  Rep.  794,  6  L. 
R.  A.  (N.  S.)  1946;  Arberry  v.  Beav- 
ers, 6  Tex.  457,  55  Am.  Dec. '791.  Utah. 
Ketchum  Coal  Co.  v.  Dist.  Ct.,  48  Utah 
342,  159  Pac.  737;  State  v.  Hart,  19 
Utah  438,  57  Pac.  415.  Va.— Richard- 
son r.  Farrar,  88  Va.  760,  15  S.  E.  117. 
Wash. — State  ex  rel.  McDonald  v. 
Steiner,  44  Wash.  150,  87  Pac.  66; 
State  ex  rel.  Shannon  v.  Hunter,  3  Wash. 
92,  27  Pac.  1076.  W.  Va.— Roberts  v. 
Paull,  50  W.  Va.  528,  40  S.  E.  470; 
Wheeling  Bridge  &  T.  Rv.  Co.  v.  Paull, 
39  W.  Va.  142,  19  S.  E.  551.  Wis. 
State  ex  rel.  McGovern  v.  Williams.  136 
Wis.  1,  116  N.  W.  225,  20  L.  R.  A.'  (N. 
S.)  941.  Can. — In  re  Rex  v.  Meehan,  3 
Ont.  L.  R.  567,  1  Ont.  Wkly.  R.  248. 
Eng.— Rex  v.  Kent,  14  East  395,  104 
Eng.  Reprint  653;  Regina  v.  Cloete,  64 
L.   T.   N.   S.   90,  55  J.   P.   310. 

Compare  supra,  IV,  A,  2,  b,  (III). 

[a]  Statement  of  Rule. — "If  the 
lower  court,  upon  a  preliminary  ques- 
tion of  jurisdiction,  which  question  of 
jurisdiction  is  to  be  determined  from 
the  law  of  the  case,  rather  than  the 
facts,  and  such  lower  court  resolves 
the  question  of  jurisdiction  against  the 
applicant  or  plaintiff,  and  for  that  rea- 
son, declines  to  consider  the  merits  of 
the  ease,  then  mandamus  will  lie  to 
compel  such  court  to  proceed  upon  the 
merits,  if  we,  under  the  law  deter- 
mine that  such  court  possessed  the 
jurisdiction.  Of  course,  if  jurisdiction 
is  dependent  upon  facts,  then  we  have 
a  different  proposition. ' '  State  ex  rel. 
Fleming  v.  Shackelford,  263  Mo.  52, 
172  S.  W.  347. 

[b]  Conflict  With  General  Rules. 
(1)  Ordering  the  court  to  proceed  in 
such  case  is  distinct  from  controlling 
the  court's  discretion  (State  ex  rel. 
Happel  V.  District  Ct.,  ,3i8  Mont.  166, 
99  Pac.  291,  129  Am.  St.  Rep.  636,  35 
L.  R.  A.  (N.  S.)  1098;  State  v.  Mur- 
phy, 19  Nev.  89,  6  Pac.  840),  (2)  as 
well  as  distinct  from  reviewing  a  judg- 
ment of  a  court,  as  there  has  been  no 
judgment  rendered  in  the  case.  Brown 
V.  Pontiac  Min.  Co.,  105  Mich.  653,  63 
N.  W.  1000;  Richardson  v.  Farrar,  88 
Va.  760,  15  S.  E.  117;  Cowan  v.  Fulton, 
23  Gratt.   (64  Va.)   579. 
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adequate  remedy.^-  But  the  rule  is  otherwise  if  the  jurisdietion  of  a 
court  to  try  a  ease  or  hear  an  appeal  depends  on  the  existenee  of  cer- 
tain facts  and  that  court  upon  evidence  made  its  determination  as 
to  the  facts,  although  erroneously.-^''  Some  courts,  however,  have  drawn 
a  distinction  between  a  refusal  to  take  jurisdiction  al)  initio,  and  a  de- 
termination that  the  court  has  no  jurisdiction,  holding  in  the  latter 
case,  that  nuindamus  will  nut  lie  since  there  has  been  no  refusal  to 

act  ^* 

6.  To  Compel  Obedience  to  Orders  of  Lower  Court.  —  A  court  will 
not'interJVre  l)y  mandamus  to  eumi)el  an  uffieer  to  obey  an  order  of  a 
lower  court  to  whieli  the  latter  court  refuses  to  compel  obedience." 

7.  To  Compel  Violation  or  Vacation  of  Court  Rules.  —  Mandamus 
\nll  not  lie  to  compel  a  court  to  act  in  violation  of  its  owti  lawful 


32  Ark. — Womack  v.  Connor,  74 
Ark.  352,  85  S.  W.  783.  Mich.— Roy- 
uolds  V.  Mecosta  Circ.  Judge,  148  Mich. 
470,  111  N.  W.  1038.  N.  D.— State  ex 
rel.  Heffron  r.  District  Court,  26  N.  D. 
32,  143  N.  W.  143. 

See  also  cases  in  preceding  note. 
33.  Ark.— Gilbert  v.  Shaver,  91  Ark. 
231,  238,  120  S.  W.  833.  Cal.— Cahill 
V.  Superior  Court,  145  Cal.  42,  78  Pac. 
467  Nev. — Nevada  Central  R.  Co.  v. 
District  Court,  21  Nev.  409,  32  Pac. 
673,  where  the  justice  was  of  the  opin- 
ion he  had  lost  jurisdiction  by  the 
granting  of  a  continuance  and  dis- 
missed  the  case. 

ja]  This  is  true  although  there  is 
no  conflict  in  tlic  cvidcnre  ami  the 
court  below  has  acted  judicially  only 
to  the  extent  that  it  has  determined 
the  existence  of  facts  from  evidence 
and  the  facts  thus  determined  do  not 
justify  the  decision- that  there  is  no 
jurisdiction.  Cahill  v.  Superior  Court, 
145  Cal.  42,  78   Pac.  467. 

[bj  niustrations.  —  "  Thus  where 
the  lower  court,  acting  as  a  court  of 
appeal,  has  decided  that  the  record  in 
a  case  from  a  justice's  court  did  not 
give  the  superior  court  jurisdiction  of 
the  appeal  because  the  notice  of  ap- 
peal did  not  have  a  revenue-stamp  at- 
tached, or  because  in  an  appeal  on 
questions  of  law  alone  there  was  no 
statement  on  appeal,  and  has  there- 
upon dismissed  the  appeal  (People  v. 
Weston,  28  Cal.  640;  Lewis  V.  Barclay. 
35  Cal.  213);  or  where  the  superior 
court  upon  affidavits  removed  the  cause 
to  the  United  States  district  court  and 
refused  to  proceed  further  therein 
(Francisco  r.  Manhattan  Ins.  ('o.,  36 
Cal.  286) ;  or  upon  the  facts  stated  in 
a  petition   to  be  allowed   to  intervene 
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had  refused  to  allow  the  intervention 
(People  V.  Sexton,  37  Cal.  532),"  the 
determination  of  the  superior  court  as 
to  its  jurisdiction  is  final  and  not  sub- 
ject to  review  by  mandamus.  Cahill 
r.  Superior  Court,  145  Cal.  42,  78  Pac. 
467. 

[c]  Where  a  court  erroneously  de- 
termined that  the  appeal  is  not  sup- 
ported by  such  a  final  judgment  as  is 
essential,  mandamus  is  not  a  proper 
remedv.  State  ex  rel.  Hyatt  v.  Smith, 
105  Mo.  6,  16  S.  W.  1052. 

34.  111. — People  ex  rel.  Sayer  r.  Gar- 
nett,  130  III.  340,  23  N.  E.  331.  Ky. 
Gohcen  r.  Myers,  18  B.  Mon.  424.  N.  M. 
See  Sweeney  v.  Raynolds,  17  N.  M.  282, 
127  Pac.  23.  N.  Y.— People  r.  Judges, 
20  Wend.  658;  In  the  matter  of  Mc- 
Hride,  72  Hun  394,  25  N.  Y.  Supp.  431, 
55  N.  Y.  St.  487. 

Compare  supra,  IV,  A,  2,  b,  (Til), 
fa]  Judgment  on  Plea  to  Jurisdic- 
tion.— Mandanuis  docs  not  lie  to  re- 
view a  final  judgment  sustaining  a  plea 
to  jurisdiction  even  if  there  is  no  rem- 
edv bv  an  appeal  or  writ  of  error.  7n 
rf'Key,  189  U.  S.  84,  23  Sup.  Ct.  624, 
47  L.  ed.  720;  7«  re  Pennsylvania  Co., 
137  U.  S.  451,  11  Sup.  Ct.  141,  34  L. 
ed.  738;  E.r  parte  Baltimore  &  O.  R.  Co., 
108  U.  S.  566,  2  Sup.  Ct.  876,  27  L.  ed, 
812;  Ex  parte  Railway  Co.,  103  U.  S. 
794,   26  L.   ed.  461. 

35.  State  ex  rel.  Dcmpsey  r.  Second 
Judicial  District  Court,  24  Mont.  566, 
63   Pac.    389. 

fa]  The  proper  remedy  is  to  enforce 
the  order  by  iinnccdings  in  contempt. 
If  then  the  court  refuses  to  proceed, 
the  supreme  court  will  interfere.  State 
ex  rel.  Dempsey  r.  Second  Judicial  Dis- 
trict Court,  24  Mont.  566,  63  Pac.  389. 
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rnles,^®  or  to  vacate  mles  made  in  the  proper  exercise  of  its  discre- 
tion.^^ 

8.  To  Compel  Single  Acts  and  Course  of  Conduct.  —  While  manda- 
mus is  a  proper  remedy  when  the  case  presents  a  single  occasion  and 
calls  for  an  act  'which  is  presently  determinate,^^  it  is  not  an  appro- 
priate remedy  to  compel  a  general  course  of  judicial  or  official  con- 
duct for  a  long  series  of  continuous  acts  to  be  performed  under  varying 
conditions.^'' 

9.  As  Affected  by  Power  or  Duty  To  Act.  —  Mandamus  Mall  not 
lie  to  compel  an  inferior  tribunal  to  do  what  it  could  not  legally  do 
without  such  mandate,**^  and  what  it  is  not  its  duty  to  perform.*^ 
And  if  pending  an  application  for  mandamus,  the  judge  against  whom 
relief  is  sought,  resigns,  the  writ  will  be  denied.*-  If  a  court  has  been 
enjoined*^  or  prohibited**  from  proceeding,  it  will  not  be  mandamused 
to  proceed,,  even  if  the  writ  is  a  nullity.*" 

10.  As  Affected  by  Change  in  Judges.  —  A  judge  in  office  may  be 
mandamused  to  perform  duties  in  connection  with  his  office  although 
the  proceedings. in  which  the  duty  arises  may  have  been  had  before 
a  former  judge.*^ 


36.  Cal.— Purcell  v.  MeKune,  14  Cal. 
230.  Mo.— -State  ex  rel.  O  'Dell  v.  John- 
sou,  266  Mo.  662,  182  S.  W.  969.  N.  J. 
Wells  V.  Stackhouse,  17  N.  J.  L.  355. 

o7.  Union  Colony  of  Colorado  v.  El- 
liott, 5  Colo.  371,  382. 

38.  Jackson  v.  Cochran,  134  Ga.  396, 
67  S.  E.  825;  Diamond  Match  Co.  v. 
Powers,  51  Mich.  145,  16  N.  W.  314. 

39.  Jackson  v.  Cochran,  134  Ga.  396, 
67  S.  E.  825;  Diamond  Match  Co.  v. 
Powers,  51  Mich.  147,  16  N.  W.  315. 
See  supra,  III,  A,  3,  f. 

[a]  Continuous  Performance  of 
Duty. — ^Thus  mandamus  will  not  lie  to 
compel  the  justice  to  turn  over  to  the 
eonstalile  his  pro  rata  share  of  all 
summons,  precepts,  processes,  execu- 
tions or  other  papers.  Jackson  v.  Coch- 
ran, 134  Ga.  396,  67  S.  E.  825. 

40.  Ala. — Ex  parte  Campbell,  130 
Ala.  171,  184,  30  So.  385.  Colo.— Gruner 
V.  Moore,  6  Colo.  526.  Ga. — Cribb  v. 
Parker,  119  Ga.  298,  46  S.  E.  110;  Has- 
kens  V.  State,  114  Ga.  837,  40  S.  E.  997. 
Mich. — Corby  v.  Durfee,  96  Mich.  11, 
55  N.  W.  386.  Nev.— State  v.  Eising, 
10  Nev.  97.  N.  Y.—In  re  Nitchie,  125 
App.  Div.  378,  109  N.  Y.  Supp.  758. 

[a]  If  the  court  had  no  jurisdiction 
to  proceed  and  the  determination  was 
correct  mandamus  will  not  lie.  June 
r.  Superior  Court,  16  Cal.  App.  126,  116 
Pac.  293;  State  ex  rel.  Suberville  v. 
Judges,  45  La.  Ann.  1319,  14  So.  118. 

[b]  W;her6  the  Court  Lost  Jurisdic- 


tion.— Cook  V.  Baxter,  27  Ark.  480 
(where  an  affidavit  showing  prejudice 
of  the  judge  was  filed) ;  Marshall  v. 
State,  1  Ind.  72,  Smith  17. 

41.  Colo. — Gruner  i\  Moore,  6  Colo. 
526.  La. — State  ex  rel.  Coce  v.  Char- 
gois,  30  La.  Ann.  1102.  Wis. — State  ex 
rel.  Orton  v.  McArthur,  23  Wis.  427. 

42.  People  v.  McConnell,  155  111.  192, 
40  N.  E.  608,  the  writ  would  neces- 
sarily proceed  against  him  in  his  oifi- 
cial  capacity  requiring  him  to  discharge 
a  judicial  function  which  he  is  now  in- 
capacitated to  perform. 

43.  People  ex  rel.  Ives  v.  Circuit 
Judge,  40  Mich.  63. 

44.  State  ex  rel.  Hirsch  v.  Judge,  39 
La.  Ann.  97,  1  So.  281. 

45.  State  ex  rel.  Hirsch  v.  Judge,  39 
La.  Ann.  97,  1  So.  281,  as  the  judge 
is  ready  and  willing  to  proceed  but 
for  the  prohibition,  and  when  the  pro- 
hibition is  declared  a  nullity,  he  will 
try  the  case. 

46.  U.  S.— ^.r  parte  Parker,  131  IT. 
S.  221,  9  Sup.  Ct.  708,  33  L.  ed.  123; 
Life  &  Fire  Ins.  Co.  i\  Wilson's  Heirs, 
8  Pet.  291,  8  L.  ed.  949.  Cal.— Walker 
V.  Superior  Court,  139  Cal.  108,  72  Pac. 
829  (to  compel  succeeding  judge  to  en- 
dorse on  instruction  whether  or  not  it 
was  given  or  refused);  Leach  v.  Pierce, 
93  Cal.  614,  29  Pac.  235.  111.— See  Peo- 
ple e.r  rel.  Hambel  i\  McConnell,  146 
111.  532,  34  N.  E.  945.  Ind.— State  ex 
rel.  Wick  v.  Slick,  86  Ind.  501. 
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B  Against  What  Courts  and  Officers  Mandamus  Will  Lie. 
Mandamus  lies  against  both  ministerial*^  and  judicial*^  court  officers, 
such  as  a  iudi^e,"  clerk  of  conrt,"^*^  sheriff,^^  district  or  state's  attor- 
ney »•-  and'  a  stenographic  reporter.''^  It  wll  issue  against  inferior 
tribunals,'^-'  such  as  a  circuit  court,"''  court  of  common  pleas,*"  district 


[aj  To  Certify  Documents. — Manda- 
mus will  not  lie  to  compel  a  succeed- 
ing judge  to  certify  to  the  correctness 
of  documents  which  he  does  not  know 
to  be  true.  Walker  v.  Superior  Court, 
139  Cal.  108,  72  Pac.  829.  | 

47.  Ex  parte  Johnson,  25  Ark.  614; 
State  r.  Powers,  14  Ga.  388. 

48.  Ex  parte  .Johnson,  25  Ark.  614; 
State  f.  Powers,  14  Ga.  388. 

49.  HoUister  v.  Judges,  8  Ohio  St. 
201,  70  Am.  Dec.  100.  See  15  Standard 
Proc.  787. 

[a]  Special  Judge. — An  attorney 
who  is  appointed  judge  ad  hoc  is  not 
obliged  to  accept  and  if  he  accepts  and 
enters  upon  the  case  is  not  obliged  to 
continue  to  the  end  so  that  mandamus 
will  not  lie  to  compel  him  to  proceed 
on  his  refusal  to  do  so.  State  ex  rel. 
Perch  r.  Earhart,  35  La.  Ann.  603; 
State  ex  rel  Coce  v.  Chargois,  30  La. 
Ann.    1102.  I 

[b]  Mandamus  to  Judge  of  Another 
Department. — Wlicn  a  proper  applica- 
tion for  some  relief  is  made  to  and 
denied  by  one  judge  of  a  court,  the 
party's  remedy  is  against  him  and 
mandamus  to  compel  another  judge  of 
that  court  to  act  will  not  be  granted. 
People  ex  rel.  Brown  v.  Gibbons,  161 
111.  510,  44  N.  E.  282. 

50.  Ark. — Ex  parte  Whitley,  113 
Ark.  372,  168  S.  W.  144.  Idaho.— State 
V.  Quarlcs,  13  Idaho  252,  89  Pac.  636. 
Ky.— Com.  r.  Hughes,  174  Ky.  404,  192 
S.  W.   517. 

See  15  Standard  Proc.  784;  16  Stand- 
ard Proc.  288. 

[a]  The  clerk  (1)  of  a  district 
court  is  under  the  exclusive  jurisdiction 
and  control  of  the  district  court  in  re- 
gard to  the  exercise  of  his  official  dut- 
ies with  respect  to  records  and  pro- 
ceedings in  that  court.  The  sni)rcme 
court  cannot  interfere  unless  there  is 
some  error  or  refusal  to  discharge  a 
dutv  upon  the  court  itself.  State  et 
rf?."Wi)kins  r.  Le  Fevrc,  25  Neb.  223, 
41  N.  W.  1S4.  (2)  And  a  court  of  con- 
current jurisdiction  cannot  mandamus 
the  clerk  to  enter  any  order,  judgment 
or  decree  of  that  court.  Hirsch  )•.  Twy- 
ford,  40  Okla.  220,  139  Pac.  313.     (3) 
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But  these  rules  do  not  prevent  a  su- 
preme court  from  ordering  a  clerk  of 
an  inferior  court  to  certify  records  in 
aid  of  its  api)C'llato  jurisdiction.  Hirsch 
r.  Twyfor.l,  40  Okla.  220.  i;i<)  Pac.  31i. 
Existence  of  summary  remedy  as  bar 
to  mandamus,  see  infra,  this  section. 

51.  See  infra,  IV,  C,  1,  f  and  n. 

52.  People  r.  Healv,  230  111.  280,  82 
N.  E.  599,  15  L.  R.  A.  (N.  S.)  603. 

53.  Cal.— Gjurich  v.  Fieg,  160  Cal. 
331,  no  Pac.  745,  to  compel  filing  of 
transcript.  Colo. — Ready  r.  Owcrs,  30 
Colo.  1,  69  Pac.  509.  Ga.— Rozar  v.  Mc- 
Allister, 138  Ga.  72,  74  S.  E.  792;  Will 
iams  V.  Cooley,  127  Ga.  21,  55  S.  E.  917. 
La. — See  State  ex  rel.  Glancey  v.  St. 
Paul,  113  La.  1066,  37  So.  972,  denying 
relief  as  judge  had  acted.  Mo. — State 
ex  rel.  Martin  r.  Woflford,  121  Mo.  61, 
25  S.  W.  851,  to  furnish  transcript  on 
appeal.  Mont.— State  r.  Supple,  22 
Mont.  184,  56  Pac.  20,  to  compel  stcn 
ographer  to  write  out  and  file  objec- 
tions, rulings  and  exceptions.  Tex. 
Otto   V.  Wren   (Tex.  ttv.  App.),  184  S. 

,  W.  350  (to  compel  him  to  transcribe 
notes^;  Wood  r.  State,  67  Tex.  Crim. 
609,  150  S.  W.   194. 

But   see  Ex  parte  Whitley,   113  Ark. 
372,  168  S.  W.  144,  holding  a  stenogra- 
pher is  not  amenable  to  mandamus  from 
a  supreme  court  to  furnish  a  transcript. 
As  to   stenographic   reporters   gener- 
:  ally,  sec  tlip  tit!(>  "Stenographers." 
j       fa]     A  special  stenographer  may  be 
I  mandamusod  to  trnnscril.o  liis  notes  al- 
though he  has  been  ]taid  and  his  office 
ceased    to   exist.     Otto    r.   Wren    (Tex. 
Civ.  App.),  184  S.  W.  350. 
i       54.     Ark. — Ex  parte  Trapnall,  6  Ark. 
9,  42  Am.  Dec.  676.    Ga. — State  v.  Pow- 
ers,   14   Ga.   388.     Okla. — State   ex  rel. 
Eubanks  v.  Cole,  4  Okla.  Crim.  25,  109 
Pac.    7:'.G. 

Mandamus  in  exercise  of  courts  su- 
perintending control,  see  the  title 
"Jurisdiction." 

[aj  Court  of  sessions. — People  y. 
Justices,  1   .Johns.  Cas.   (X.  Y.)    181. 

55.  Ex  parte  Trapnall,  6  Ark.  9,  42 
Am.  Dec.  676. 

56.  Conn. — Ansonia    v.    Studley,    67 
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court,"  county  court,''^  justice  of  the  peace,*"*  magistrate,^"  probate 
or  surrogate  court,®^  and  intermediate  appellate  court  f^  but  it  will 
not  issue  against  a  judge  or  court  of  coordinate®^  or  higher  or  supe- 
rior®* jurisdiction. 

Existence  of  Summary  Remedy.  —  It  has  been  held  that  a  court  officer 
who  is  amenable  to  the  control  of  the  court  cannot  be  proceeded 
against  by  mandamus  since  there  is  a  more  appropriate  remedy  by 
way  of  a  summary  proceeding  to  compel  obedience.®'  But  if  it  ap- 
pears that  an  application  to  the  judge  would  be  fruitless,  mandamus 
will  issue.®® 

C.  Applications  or  Rules  to  Special  Cases.  —  1.  To  Actions 
Generally.  —  a.  Holding  Court.  —  If  a  judge  captiously  refuses  to 
^old  court  at  a  time®^  or  place®^  prescribed  by  law,  and  great  injury 
would  result  therefrom,  mandamus  will  lie  on  proper  application 
made. 

b.  To  Proceed,  Hear,  and  Determine.  —  A  court  improperly  refus- 
ing or  failing  to  do  so  may  be  compelled  to  proceed  with  a  cause  ^^^thin 
its  jurisdiction.®^    Accordingly  unless  the  court  has  been  enjoined  from 


Oonn.  170,  34  Atl.  1030.  N.  J.— Cortle- 
you  V.  Ten  Eyck,  22  N.  J.  L.  45.  N.  Y. 
People  V.  Justices,  1  Johns.  Cas.  181. 

57.  People  ex  rel.  Baxter  v.  Hallett, 
1  Colo.  352. 

58.  Trainer  v.  Porter,  45  Mo.  336, 
from  a  circuit  court. 

59.  Church  V.  United  States  ex  rel. 
Fid.  &  Dep.  Co.,  13  App.  Cas.  (D.  C.) 
264;  State  ex  rel.  Eickgauer  v.  Kloke, 
78  Neb.  133,  110  N.  W.  687. 

60.  State  v.  Powers,  14  Ga.  388. 

61.  See  infra,  IV,  C,  2,  b. 

62.  Newnom  v.  Neill,  101  Tex.  42, 
104  S.  W.  1040,  the  supreme  court  can 
issue  the  writ  to  the  Court  of  Civil 
Appeals  only  to  enforce  its  jurisdic- 
tion. 

63.  Ala. — State  ex  rel.  Thompson  v. 
Circuit  Judge,  9  Ala.  338.  Ga. — Elliott 
V.  Hipp,  134  Ga.  844,  68  S.  E.  736,  137 
Am.  St.  Rep.  272;  Shreve  v.  Pendleton, 
129  Ga.  374,  58  S.  E.  880.  Nev.— Jen- 
nett  V.  Stevens,  33  Nev.  527,  111  Pac. 
1025. 

64.  Shreve  v.  Pendleton,  129  Ga. 
374,  58  S.   E.   880. 

65.  Ala.— State  ex  rel.  Scott  r.  Wal- 
ler, 133  Ala.  199,  32  So.  163,  sheriff. 
Cal.— Fulton  V.  Hanna,  40  Cal.  278. 
Compare  Garoutte  r.  Haley,  104  Cal. 
497,  38  Pac.  194.  111.— People  v.  Bow- 
man, 181  111.  421,  55  N.  E.  148,  72 
Am.  St.  Rep.  265.  la.— Piekell  v. 
Owen,  66  Iowa  485,  24  N.  W-  8.  Mont. 


State  ex  rel.  Moshner  v.  Wright,  26 
Mont.  540,  69  Pac.  101,  91  Am.  St. 
Rep.  421.  Neb. — State  ex  rel.  Fitzger- 
ald r.  Houseworth,  63  Neb.  658,  88  N. 
W.  858;  State  ex  rel.  Ogden  v.  Frank, 
52  Neb.  553,  72  N.  W.  857;  State  ex 
rel.  Wilkins  v.  Le  Fevre,  25  Neb.  223, 
41  N.  W.  184.  Okla.— State  ex  rel. 
Lynch  t'.  Hoover,  43  Okla.  299,  142 
Pac.  1110.  Tex. — Shrewsbury  v.  Ellis, 
26  Tex.  Civ.  App.  406,  64  S.  W.  700. 

But  see  16  Standard  Proc.  827;  15 
Standard  Proc.  788;  and  cases  supra, 
this  section,  notes  35   and  50. 

[a]  A  master  in  chancery  may  be 
compelled  to  perform  his  duties  lay  a 
summary  proceeding  in  the  court  of 
which  he  is  an  officer  and  mandamus 
will  not  ordinarily  be  granted  against 
him.  People  v.  Bowman,  181  Ili.  421, 
55  N.  E.  148,  72  Am.  St.  Rep.  265. 

66.  Mendenhall  V.  Burnette,  58  Kan. 
355,  49  Pac.   93. 

67.  Ex  parte  Trapnall,  6  Ark.  9,  42 
Am.  Dec.  676. 

68.  Calaveras  t\  Brockway,  30  Cal. 
325;  Jones  v.  O'Connor,  252  Pa.  311,  97 
Atl.  466.  Compare  Chapman  v.  People 
ex  rel.  Beard,  9  Colo.  App.  268,  48  Pac. 
153,  denying  writ  to  compel  justice  of 
the  peace  to  remove  his  office  to  a 
place  within  the  limits  prescribed  by 
statute. 

69.  U.  S.— Harrington  v.  Haller,  111 
V.  S.  796,  4  Sup.  Ct.  697,  28  L.  ed.  602; 
Ex  parte  Burtis,  103  U.   S.   238,  26  L. 
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proceeding/"  it  may  be  compelled  to  hear  an  application  or  petition 
presented  to  it,^^  or  to  hear  a  plea  filed/-  to  proceed  to  the  trial,  or 
hearing  of  a  pending  ease  oi'  which  it  has  jurisdiction,'^  and  decide"* 


cd.  392.  Mich. — Backus  r.  Carleton,  97 
Mich.  624,  57  N.  W.  190,  to  compel 
circuit  court  to  hear  application  for 
mandamus.  Mo. — State  ex  rel.  McDer- 
mott  R.  Co.  r.  McElhinnev,  246  Mo.  44, 
56,  151  S.  W.  457.  Nev.— State  v.  Ris- 
ing, 10  Nev.  97,  denying  relief  as  the 
court  refusing  to  proceed  had  no  jur- 
isdiction. Utah. — Ketchum  Coal  Co.  v. 
Christcnsen,  4S  Utah  214,  159  Pac.  541. 
Wash.— 7/1  re  Clerf,  55  Wash.  465,  104 
Pac.   622.  I 

Compelling  exercise  of  jurisdiction, 
see  supra,  IV,  A,  5. 

70.  People  ex  rel.  Ives  v.  Circuit 
Judge,  40  Mich.  63. 

71.  People  V.  Chytraus,  228  111.  194. 
81  N.  E.  844  (application  for  leave  to 
sue  as  a  poor  person) ;  Crocker  v.  Jus- 
tices, 208  Mass.  162,  94  N.  E.  369.  | 

72.  Ravville  v.  Mann,  136  La.  237, 
66   So.   957. 

73.  IT.  S. — //!  re  Grossmayer,  177  U. 
S.  48,  20   Sup.  Ct.   535,  44  L.   ed.   665; 
Barber  Asphalt  Pav.  Co.  v.  Morris,  132 
Fed.    945,    66    C.    C.    A.    55.     Ala,.— Ex 
parte  Colley,  140  Ala.  193,  37  So.  232; 
Wilson  r.  Duncan,  114  Ala.  659,  21  So, 
1017;   Ex  parte   Haves,   92   Ala.    120,   9 
So.    156.      Ark. — Gilbert   r.    Shaver,   91 
Ark.  231,  120  S.  W.  833;  Brem  v.  Arkan- 
sas Co.  Ct.,  9  Ark.   240.     Cal. — People 
f.    De    La    Guerra,    43    Cal.    225.      See 
Bashore  t'.   Superior  Court,   152   Cal.   1, 
91  Pac.  801,  denying  relief  as  it  would 
be  inequitable  under  the  circumstances. 
111. — People   V.   Brcntano,   259    111.    359, 
102  N.  E.  773,  denying  writ  however  as 
it  was  a  doubtful  case.     La. — Ex  parte 
Ryan,   124   La.   356,  50  So.   385,  habeas 
corpus  proceeding.    Mich. — Lvle  r.  Cass 
Circ.   Judge,   157   Mich.   33,   l"21    N.   W. 
306;    People    ?•.    Wayne    Circ.    Judge,    1 
Mich.  359.   Minn. — State  ex  rel.  Prall  r. 
District    Court,    126   Minn.    501,   148   N. 
W.    463,    Ann.    Cas.    1915D,    198.      Mo. 
State  er  rel.  Lamport  r.  Robinson,  257 
Mo.  584,  165  S.  W.  997.     Tex.— Avcock 
V.    Clark,   94   Tex.    375,   60   S.   W.'  665; 
Ewing  r.  Cohen,  63  Tex.  482;  Ex  parte 
Rnper,  61  Tex.  Crim.  68,  134  S.  W.  334, 
Utah. — Salt  Lake  Coffee  &  Spice  Co.  v. 
District  Ct.,  44  Utah  411,  140  Pac  666, 
where   court   refused   to   dispose   of  ap- 
peal.     Va. — Richardson    r.    Farrar,    88 
Va.   760,  15  S.  E.   117    (where  a  court 
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dismissed  a  complaint  on  an  objection 
to  joinder  of  parties  notwithstanding 
a  statute  requiring  a  determination  on 
the  merits) ;  Page  r.  Clopton,  30  Gratt. 
C71  Va.)  415;  Kent,  Paine  &  Co.  V. 
Dickinson,  25  Gratt.  (66  Va.)  817. 
Wash. — State  ex  rel.  McDonald  v.  Stein- 
er,  44  Wash.  150,  87  Pac.  66.  Eng, 
King  V.  Justices  of  Middlesex,  4  B, 
&  Aid.  298,  6  E.  C.  L.  492,  106  Eng. 
Reprint    947. 

[a]  When  a  court  refuses  to  pro- 
ceed with  the  trial  of  a  cause  either 
u])on  the  erroneous  view  that  it  has  no 
jurisdiction  or  arbitrarily,  mandamus 
will  lie.  State  ex  rel.  McDonald  v. 
Steiner,   44   Wash.   150,  87   Pac.   66. 

[b]  Extent  of  Power. — The  power 
to  compel  an  officer  to  proceed  to  the 
trial  and  determination  of  a  case  neces- 
sarily includes  the  power  to  compel 
him  to  set  aside  any  erroneous  decision 
he  may  have  made  to  the  effect  that 
he  will  not  so  proceed.  Barber  As- 
phalt Pav,  Co.  V.  Morris,  132  Fed.  945, 
956,  66  C.  C.  A.  55,  citing  cases. 

\c]  And  if  the  cause  has  been  Im- 
properly stricken  from  the  docket,  man- 
damus to  compel  its  reinstatement  will 
lie.  Jlx  parte  State  ex  rel.  Stow,  51 
Ala.  69;  Sanders  r.  Nelson  Circ.  Ct., 
Hardin   (Ky.)   17.    ' 

Insane  Persons. — ^[andamus  to  com- 
pel probate  court  to  determine  present 
competency  of  an  adjudged  incompe- 
tent.    See  13   STAxn.\Ri)   Pkoc.  531. 

Mandamus  to  compel  election  con- 
test court  to  take  jurisdiction,  see  8 
St.wdaku  Proc.  109. 

74.     U.  S. — Ex  parte  Morgan,  114  U. 

I  S.   174,  5   Sup.   Ct.   825,  29   L.   ed.   135; 

I  Ex  parte  Hoyt,  13  Pet.  279,  290,  10  L. 

led.    161;    United    States    r.    Lawrence, 

'  3  Dall.  42,   1  L.   ed.  502;   Kimbeilin  V. 

!  Commission  to  Five  Civilized  Tribes, 
104  Fed.  655,  44  C.  C.  A.  109.  Ala. 
Ex  parte  Colley,  140  Ala.  193,  37  So, 
232;  Ex  parte  Redd,  73  Ala.  548.  Ky. 
Muhlenberg  Countv  r.  Morehead,  20 
Ky.  L.  Rep.  376,  46  S.  W.  4S4.  Mich. 
Lyle  r.  Cass  Circ.  Judge,  157  Mich.  33, 
121  N.  W.  306.  Mo.— State  ex  rel. 
Lashly  r.  Wurdeman,  187  S.  W.  259. 
N.  y. — People  r.  Dutchess  Judge,  20 
Wend.  658;  In  the  matter  of  McBride, 
72  Hun  394,  25  N.  Y.  Supp.  431,  55  N. 
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it  or  to  proceed  to  judgment,  whether  the  ease  is  civil  or  criminalJ^ 
If,  however,  the  refusal  to  proceed  does  not  amount  to  an  abuse  of 
discretion,^"  or  if  it  would  be  the  court's  duty  on  trial  to  direct  a 
verdict  for  the  defendant,"  the  plaintiff  cannot  mandamus  him  to 
proceed  to  trial. 

On  the  other  hand,  if  a  court  does  not  refuse  to  proceed  but  is 
proceeding  in  a  manner  contrary  to  tlie  petitioner's  rights,  mandamus 
is  not  the  proper  remedy,''^  however  irregularly  or  erroneously  the 
court  may  be  proceeding/^ 

c.  Interlocutory  Orders  and  Motions.  —  Mandamus  will  not  lie  to 
review  the  action  of  the  court  in  the  case  of  interlocutory  orders,^" 
except  to  the  extent  that  jurisdictional  matters  are  involved,^^  as 
where  the  court  refuses  to  proceed  with  the  case.^^  The  mere  absence 
of  another  adequate  remedy  will  not  justify  relief  by  mandamus.^^ 

d.  Disqualification  of  Judge.  —  If  a  judge  refuses  to  proceed  with 
a  case  because  he  erroneously  is  of  the  opinion  he  is  disqualified,  he 
will  be  compelled  to  proceed.^*    However,  if  the  judge  is  in  fact  dis- 


Y.  St.  487.  Va.— Page  r.  Clopton,  30 
Gratt.  (71  Va.)  415.  Wash.— State  ex 
rel.  Murphy  v.  Superior  Court,  73  Wash. 
507,  131  Pac.   1136. 

75.  Fox  V.  Flynn,  27  Idaho  580,  150 
Pac.  44;  In  re  Turner,  5  Ohio  542. 

76.  Schmid  i\  Benzie  Circuit  Judge, 
138  Mich.  452,  101  N.  W.  620,  where  a 
chancery  court  refuses  to  proceed 
while  an  action  at  law  involving  the 
same  matter  between  the  same  parties 
is  pending   on   error. 

See  infra,  IV,  C,  1,  j. 

77.  Hatch  v.  Wayne  Circuit  Judge, 
138  Mich.   184,  101   N.   W,  228. 

78.  Ex  varte  Whitney,  13  Pet.  (U. 
S.)  404,  10  L.  ed.  221;  In  re  Clerf,  55 
Wash.   465,   104   Pac.   622. 

79.  Ex  parte  Whitney,  13  Pet.  (U. 
S.)  404,  10  L.  ed.  221. 

80.  Idaho. — ^Connolly  v.  Woods,  13 
Idaho  591,  92  Pac.  573.  Kan.— Juhlin 
V.  Hutchings,  90  Kan.  618,  865,  135  Pac. 
598,  136  Pac.  942.  Mich.— Geddis  v. 
Wayne  Circ.  Judge,  151  Mich.  122,  114 
N.  W.  874  (citing  numerous  local 
cases);  Poupard  v.  Judge  of  Eecorder's 
Court,  129  Mich.  662,  89  N.  W.  577; 
Hosford  V.  Gratiot  Circuit  Judge,  129 
Mich.  302,  88  N.  W.  627;  Dages  v. 
Sanilac  Circuit  Judge,  122  Mich.  490, 
81  N.  W.  355  (order  quashing  writ  of 
replevin);  People  ex  rel.  Parks  i\  Cir- 
cuit Judge,  24  Mich.  408,  where  the 
court  refused  to  make  an  order  stay- 
ing waste.  Compare  Miller  v.  Judge,  41 
Mich.  326,  2  N.  W.  26,  holding  manda- 
mus is  the  only  adequate  remedy  to 
vacate  an  interlocutory  order  not  touch- 


ing the  merits.  Mont. — State  ex  rel. 
Independent  Pub.  Co.  v.  Smith,  23  Mont. 
329,  58  Pac.  867.  N.  Y.—Ex  parte  Ben- 
son, 7  Cow.  363,  where  it  was  sought 
to  set  aside  a  rule  taken  by  default. 
Okla.— State  ex  rel.  Miller  v.  Dudley, 
165   Pac.   127. 

[a]  Mandates  are  not  usually  issued 
to  set  aside  court  orders,  whether  it 
be  merely  erroneous  or  in  excess  of  the 
court's  jurisdiction.  O'Neill  v.  Rey- 
nolds, 116  Cal.  264,  48  Pac.  57.  But  see 
People  V.  Turney,  273  111.  546,  113  N. 
E.  105;  People  v.  Kersten,  2.69  111.  597, 
109  N.  E.  1012,  issuing  mandamus  to 
expunge  from  records  orders  made  with- 
out jurisdiction. 

fbl  Vacation  of  consent  orders  will 
not  be  compelled.  Fishel  v.  Ramsdell, 
97  Mich.   609,  57  N.  W.   188. 

81.  H.  L.  Griffin  Co.  v.  Howell,  38 
Utah  357,  113  Pac.  326.  See  supra,  IV, 
A,   2,  b,   (III);   IV,  A,  5. 

82.  See  Geddis  v.  Wayne  Cire. 
Judge,  151  Mich.   122,   114  N.   W.   874. 

83.  State  v.  Sandoloski,  124  La.  398, 
50  So.  433,  where  court  refused  to  order 
bill  of  particulars. 

84.  Ex  parte  State  Bar  Assn.,  92 
Ala.  113,  8  So.  768,  12  L.  R.  A.  134; 
Schultze  V.  McLeary,  73  Tex.  92,  11  S. 
W.  924. 

[a]  The  determination  by  a  judge 
of  his  incompetency  to  hear  a  cause  is 
not  conclusive  on  an  application  for 
mandamus.  State  ex  rel.  Smith  v. 
Pitts,  139  Ala.  152,  36  So.  207;  Medlin 
V.  Taylor,  101  Ala.  239,  13  So.  310. 
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qualified,  mandamns  ^\-!ill  not  be  issued  to  compel  him  to  proceed;"' 
but  in  sueh  ease,  the  duty  of  the  judge  to  certify  to  his  disqualifiea- 
tion,««  to  call  in  another  judge,^^  or  grant  a  change  of  venue,^^  &a 
the  case  may  be,  may  be  compelled  by  mandamus. 

e.  Parties.  —  Mandamus  will  sometimes  lie  to  compel  a  court  to 
brin^  in  additional  parties  when  it  deems  itself  to  be  without  juris- 
diction to  do  so,"**  but  the  discretion  of  the  court  in  denying  an  ap- 
plication to  be  made  a  party  will  not  be  reviewed."" 

f.  Process.  —  The  right  to  mandamus  to  compel  the  issuance  and 
execution  of  process  is  treated  elsewiiere  in  this  work.^^ 

g.  Pleading.  —  Interlocutory  rulings  on  questions  of  pleading  will 
not  be  reviewed  on  mandamus,  unless  the  discretion^"  of  the  court  has 


85.  Medlin  v.  Taylor,  101  Ala.  239, 
13  So.  310. 

86.  Ala. — McConnell  v.  Goodwin, 
189  Ala.  390,  66  So.  675,  Ann.  Cas. 
191 7A,  839;  State  ex  rel.  Smith  v.  Pitts, 
139  Ala.  152,  36  So.  20;  Crook  v.  New- 
berp,  124  Ala.  479,  27  So.  432,  82  Am. 
St.  Eep.  190;  State  ex  rel.  Crouch  v. 
Castleberrv,  23  Ala.  85;  Ex  parte  Dew, 
7  Ala.  App.  437,  62  So.  261.  Ark. 
Walker  r.  Sneed,  7  Ark.  233.  lU.— Gra- 
ham 1-.  People,  111  111.  253.  Okla. 
State  ex  rel.  Mays  v.  Pitchford,  43  Okla. 
105,  141  Pac.  433;  Lewis  v.  Russell,  4 
Okla.  Crim.  129,  111  Pac.  818.  See 
State  r.  Brown,  8  Okla.  Crim.  40,  126 
Pac.    245,    Ann.    Cas.    1914C,    394. 

[a]  Where  the  interest  of  the  judge 
Is  known  to  himself,  he  has  the  minis- 
terial duty  to  certify  the  record  to 
the  circuit  court.  It  is  otherwise  if 
the  riyht  to  the  change  depends  upon 
the  sufficiency  of  the  petition,  in  which 
case  he  must  exercise  his  discretion 
pnd  mandamus  will  not  lie.  Graham  v. 
People,  111  111.  253;  People  ex  rel. 
Clark  V.  McEoberts,  100  111.  458. 

87.  State  ex  rel.  Welsh  v.  Judge  of 
Ninth  Dist.,  21  La.  Ann.  51;  Gunn  V. 
Lauder,  ]0  N.  D.  389,  87  N.  W.  999. 

88.  See  infra,  IV,  C,  1,  j. 

89.  In  re  Connaway,  178  U.  S.  421, 
20  Sup.  Ct.  951,  44  L.  ed.  1134,  com- 
pelling  bringing   of   executor. 

90.  Moon 's  Admr.  v.  Wellf  ord,  84 
Ya.  34,  4  S.  E.  572. 

TIandamus  to  review  action  of  court 
denying  an  application  to  intervene, 
see    14   Standard   Pkoc.   337. 

[a]  Where  after  death  of  a  plaintiff 
in  an  action  unknown  to  counsel  or  the 
court,  a  judgment  of  nonsuit  is  rend- 
ered against  him,  an  administrator 
wishing  to  be  substituted  as  a  party 
and  to  have  the  case  set  for  trial  must 


procure  the  judgment  to  be  set  aside 
before  making  application  to  compel 
the  court  to  grant  his  application.  El- 
liott V.  Paterson,  65  Cal.  109,  3  Pac. 
493. 

91.  See  15  Staxdard  Proc.  785,  918; 
16  Standard  Proc.  288;  infra,  IV,  C,  1, 
n:  and  the  titles  "Process;"  "Service 
of  Process  and  Papers." 

Mandamus  against  clerk  and  sheriff 
generally,  and  effect  of  existence  of 
summary  remedy  by  motion  or  other- 
wise, see  supra,  IV,  B. 

92k  Poupard  r.  Judge  of  Recorder's 
Court,  129  Mich.   662,  89  N.  W.  577. 

[a]  A  determination  as  to  the  sufli- 
ciency  of  the  complaint  will  not  be  re- 
viewed. State  e.r  r<l.  Harris  r.  District 
Court,  27  Mont.  280,  70  Pac.  981. 

[b]  The  action  of  the  court  in  strik- 
ing out  pleadings  (Coonev  r.  Isaacka 
[Tex.  ("iv.  App.],  173  S.  W.  901),  or 
jtarts  thereof  (Lovell-McConnell  Mfg. 
Co.  V.  Bindrim,  219  Fed.  533,  135  C.  C. 
A.  283;  Connolly  r.  Woods,  13  Idaho 
591,  92  Pac.  573),  is  not  reviewable  on 
an  original  proceeding  by  mandamus, 
although  the  writ  may  lie  to  compel 
restoration  of  such  papers  to  the  files 
in  aid  of  the  appellate  iurisdiction  of 
the  court  issuing  the  writ.  Cooney  v. 
Tsaacks  (Tex.  Civ.  App.),  173  S.  W. 
£01. 

fc]  A  dismissal  of  a  bill  (1)  on  the 
ground  of  lack  of  jurisdiction  may  be 
reviewed  on  appeal  and  mandamus  will 
not  lie.  Hitchcock  r.  Wavne  Circ. 
Judge,  144  Mich.  362,  107  N.  W.  1123. 
(2)  Compare  Brown  V.  Mesnard  Min. 
Co.,  105  Mich.  653,  63  N.  W.  1000, 
granting  a  writ  as  the  court  had  juris- 
diction and  the  amemlmcnt  should  have 
been  allowed.  (3)  The  same  is  true  of 
an  order  refusing  to  dismiss  for  lack 
of    jurisdiction.      Warren   v.    Lenawee 
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been  abused,  or  its  action  amounts  to  a  refusal  to  exercise  its  juris- 
diction.*^ 

h.  Consolidation  and  Severance.  —  The  discretion  of  the  court  in 
consolidating  cases  cannot  be  reviewed  on  mandamus®*  unless  abused.*' 
Nor  can  a  court's  discretion  on  the  question  of  severance.** 

i.  Continuances  and  Stay.  —  Mandamus  will  not  lie  to  compel  the 
reversal  of  a  decision  continuing  a  case  before  the  court,*^  or  refusing 
to  do  so,*^  unless  the  court  erroneously  and  arbitrarily  continues  a 
cause  without  a  proper  showing.*^  Nor  will  the  discretionary  action 
of  the  court  in  adjourning  the  term  be  reviewed  by  mandamus;^  neither 
will  similar  action  staying  proceedings,^  unless  the  discretion^  of  the 


Circ.  Judge,  160  Mich.  572,  125  N.  W. 
712. 

[d]  The  allowance  of  amendment  is 
not  reviewable  on  mandamus.  U.  S. 
Ex  parte  Bradstreet,  7  Pet.  634,  8  L. 
ed.  810.  Ala. — Ex  parte  Wattcrs,  180 
Ala.  523,  61  So.  904.  Mich.— Detroit  v. 
Wayne  Circuit  Judge,  125  Mich.  634, 
85  N.  W.  1  (where  an  amended  declar- 
ation was  filed  after  expiration  of  the 
statute  of  limitations) ;  St.  Clair  Tun- 
nel Co.  V.  St.  Clair  Circuit  Judge,  114 
Mich.  417,  72  N.  W.  249  (even  if  the 
court  has  no  power  to  make  the  order 
or  abuses  his  discretion,  as  the  party 
has  a  remedy  by  writ  of  error) ;  Pratt 
V.  Montcalm  Circ.  Judge,  185  Mich. 
499,  63  N.  W.  506. 

[e]  A  denial  of  an  amendment  (1) 
in  the  court's  discretion  cannot  be  re- 
viewed (U,  S. — Ex  parte  Bradstreet,  7 
Pet.  634,  8  L.  ed.  810.  Ky.— Hardison 
V.  Pace,  121  S.  W.  671.  Mich.— Pratt 
V.  Circuit  Judge,  105  Mich.  499,  63  N. 
W.  506),  (2)  but  an  erroneous  refusal 
to  allow  an  amendment  may  be  re- 
viewed (Ex  parte  Watters,  180  Ala. 
523,  61  So.  904  [citing  local  cases];  Ex 
parte  Sullivan,  106  Ala.  80,  17  So.  387), 
(3)  if  the  party  has  no  other  adequate 
remedy.  Skutt  r.  Kent  Circ.  Judge, 
136  Mich.  477,  99  N.  W.  405. 

[f]  The  granting  of  an  order 're- 
quiring a  hill  of  particulars  will  not  be 
reviewed  unless  the  court  requires  the 
statement  of  that  which  is  not  properly 
required  to  be  stated.  Van  Vranken 
V.  Circuit  Judge,  85  Mich.  140,  48  N. 
W.  499. 

Effect  of  abuse  of  discretion,  see 
supra,  IV,  A,  2,  b,  (II). 

93.  See  siopra,  IV,  A,  2,  b,  (in); 
IV,   A,   5. 

94.  Halliburton  V.  Martin,  28  Tex. 
Civ.  App.  127,  66  S.  W.  675. 

95.  Halliburton  v.   Martin,   28   Tex. 


Civ.  App.  127,  66  S.  W.  675.    See  supra, 

IV,  A,  2,  b,   (II). 

96.  State  ex  rel.  New  Orleans  &  C. 
R.  L.  &  P.  Co.  V.  St.  Paul,  110  La.  722, 
34  So.  750. 

97.  Ala. — Ex  parte  Seals  P.  &  O.  Co., 
188  Ala  443,  66  So.  146;  Ex  parte  So. 
&  N.  Ala.  R.  Co.,  44  Ala.  654.  Ga. 
Anderson  v.  Anderson,  136  Ga.  165,  71 
S.  E.  6.  Idaho. — Board  of  Comrs.  v. 
Mayhew,  5  Idaho  572,  51  Pac.  411,  414. 
ni. — People  ex  rel.  Storey  v.  Knicker- 
bocker, 114  111.  539,  2  N.  E.  507,  55 
Am.  r.ep.  879.  Ky. — ^Atkinson  &  Co.  V. 
Riley,  23  Ky.  L.  Rep.  731,  63  S.  W.  752. 
La. — State  ex  rel.  Gebelin  v.  Buckner, 
45  La.  Ann.  247,  12  So.  11.  Wash. 
State  ex  rel.  McDonald  v.  Steiner,  44 
"Wash.  150,  87  Pac.  66. 

98.  Geddis  i\  Wayne  Circ.  Judge, 
151   Mich.  122,  114  N.'w.  874. 

99.  Ala,.— Ex  parte  Seals  P.  &  0.  Co., 
188  Ala.  443,  66  So.  146.     Ark.— Dixon 

V.  Feild,  10  Ark.  243.  Oal.— Whaley  v. 
King,  92  Cal.  431,  28  Pac.  579;  Mason 
V.  Superior  Court,  24  Cal.  App.  386, 
143  Pac.  554.  Ga. — Anderson  v.  An- 
derson, 136  Ga.  165,  71  S.  E.  6.  111. 
People  ex  rel.  Brown  v.  Pearson,  2  111. 
473.  Mo. — State  ex  rel.  Wagener  v. 
Cook,  187  S.  W.  1122.  S.  D.— State  ex 
rel.  Kronschnabel  v.  Taylor,  30  S.  D. 
304,  138  N.  W.  372. 

1.  Stoekwell  v.  Crawford,  21  N.  D. 
261,  130  N.  W.  225. 

2.  Smith  V.  Jones,  128  Cal.  14,  60 
Pac.  466;  State  ex  rel.  Ham  v.  Supe- 
rior Court,  81  Wash.  690,  143  Pac.  310. 

3.  U.  S.— Barber  Asphalt  Pav.  Co. 
V.  Morris,  132  Fed.  945,  66  C.  C.  A.  55, 
67  L.  R.  A.  761,  where  a  federal  court 
stayed  proceedings  before  it  until  final 
determination  in  the  state  court.  Ala. 
See  Jordan  v.  Jordan,  175  Ala.  640.  57 
So.  436   (holding  mandamus  to  be  the 
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nourt  is  almsed,  or  the  court  excocds  its  jiirisdiotion  in  the  matter.* 
j.  Change  of  Venue.  —  Generally,  a  mantlanuis  will  not  lie  to  re- 
view the  aetion  of  the  court  in  grantinir'  or  denying"  a  motion  for 
change  of  venue.  The  writ  has  been  granted,  however,  in  some  cases/ 
And,  in  accordance  with  the  general  rules  earlier  discussed,  mandamus 
will  issue  if  the  justice  refuses  to  decide  the  matter  or  to  act  on  the 
motion,^  or  if  he  refuses  to  act  upon  the  erroneous  assumption  he  has 
no  jurisdiction  to  grant  the  application  on  the  ground  relied  on,» 
or  where  the  statute  leaves  the  judge  no  discretion  on  the  filing  of 
atTulavits  showing  the  facts.^"  So  also  the  writ  will  lie  to  review  a 
refusal  of  a  court  to  vacate  an  order  granting  a  change  where  the 
judge  or  justice  has  no  jurisdiction  to  grant  the  application.^^     The 


proper  remedy  to  require  a  court  to  stay 
proceedings  in  divorce  until  payment 
of  costs  in  previous  suits  and  to  show 
why  an  order  alk)win<:  alimony  should 
not  be  vacated);  Ex  parte  Jones,  172 
Ala.  186,  00  So.  491.  Cal.— Dunphy  v. 
Belden,  57  Cal.  427;  Avery  v.  Superior 
Court,  57  Cal.  247;  Rhodes  v.  Craig, 
21  Cal.  419. 

4.  McKown      i'.      Oppenhcimer,      60 
Misc.  98,  111   N.  Y.  Supp.  609   (where  | 
the  court  stayed  proceedings  until  ])ay-  [ 
mont  of  costs  of  former  action);  Hirsch- 
field    V.   Hassett,   59   Misc.    154,   110   N.  j 
Y.  Supp.  264.     See  supra,  IV,  A,  4. 

5.  Cal. — People  er  rel.  Flagley  v. 
Hubbard,  22  Cal.  34.  111.— People  ex 
rel.  Neierman  r.  Gibbons,  91  111.  App. 
.^^67.  Mo. — State  ex  rel.  Herriford  V. 
McKeo,  loO  Mo.  23.3,  24.3,  51  S.  W.  421. 
Mont. — State  ex  rel.  Woodward  v.  Dis- 
trict Court,  53  Mont.  358,  163  Pac. 
1149;  State  ex  rel.  Independent  Pub. 
To.  r.  Smith,  23  Mont.  329,  58  Pac.  867, 
Wash. — State  ex  rel.  Swan  v.  Superior 
Court,  164  Pac.  62;  State  ex  rel.  Wy- 
nian  r.  Superior  Court,  40  Wash.  443, 
82  Pac.  875,  11  Am.  St.  Rep.  915,  2 
L.  R.  A.   (N.  S.)  568. 

6.  111. — People  ex  rel.  ^"lark  r.  Mc- 
Roberts,  100  111.  4.")8.  Ky.— Oalbraith 
r.  Williams,  106  Ky.  431,  50  S.  W.  686, 
21  Ky.  L.  Rep.  79,  where  the  .iustice 
adjudged  the  affidavit  insufficient. 
Mont. — State  ex  rel.  Independent  Pub. 
Co.  r.  Smith,  23  Mont.  329,  58  Pac. 
867.  Okla.— Winfrey  v.  Benton,  25 
Okla.  445,  lOh  Pac.  853. 

fa]  An  abiise  of  discretion  in  deny- 
ing a  motion  will  not  be  ro\  iewoil  on 
mandamus  as  the  party  has  a  remedv 
bv  writ  of  error.  Grand  Rapids  &  I. 
R.  Co.  V.  Chcbovgnn  (ire.  .Tudge,  159 
Mich.  210,  123  N.  W.  591;  Lvle  r.  Cass 
Circ.  Judge,  157  Mich.  33,  121   N.  W. 
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306.  But  see  Glazier  r.  Ingham  Circ. 
Judge,  153  Mich.  481,  116  N.  W.  1007, 
holding  mandamus  will  not  lie  "except 
in  case  of  a  clear  abuse  of  discretion." 

7.  McCullough  V.  Davis,  11  Okla. 
Crim.  431,  147  Pac.  779  (where  previ- 
ously the  judge  in  his  campaign  for  re- 
election had  condemned  the  misconduct 
in  office  of  accused);  Long  r.  Allen,  10 
Okla.  Crim.  182,  135  Pac.  443. 

8.  Hcnnessy  v.  Nicol,  105  Cal.  138, 
38  Pac.  649;  People  ex  rel.  Flagley  v. 
Hubbard,  22  Cal.  34.     See  supra .  IV,  A. 

[al  If  applicant  is  in  contempt 
mandamus  will  not  compel  the  court  to 
grant  a  change  of  venue.  Monterey 
Coal  Co.  V.  Superior  Court,  11  Cal. 
App.  207,  104  Pac.  585. 

9.  Older  r.  Superior  Court,  10  Cal. 
App.  564,  102  Pac.  829.  See  snpro,  IV, 
A,  2,  b,   (III);   IV,   A,  5. 

10.  Ala. — Ex  parte  Chase,  43  Ala. 
:i03,  on  affidavit  showing  imjiartial  trial 
cannot  be  had.  Cal. — Krumdick  r. 
Crump,  98  Cal.  117,  32  Pac.  800.  HI. 
Graham  r.  People,  111  111.  253.  Minn. 
State  ex  rel  ^Minneapolis  T.  M.-xdi.  ("o. 
r.  District   Court,  77   Minn.  302,  79  N. 

1  W.  960.  Nev. — Gamble  r.  First  Jud. 
Dist.  CouH-t,  27  Nev.  233,  74  Pac.  530. 
Ohio,— State  v.  Shaw,  43  Ohio  St.  324, 
1  N.  E.  753.  Ore.— Best  r.  Parkes,  82 
Ore.  171,  161  Pac.  255.    Wis.— State  ex 

'  rel.   Schutz  r.  Williams,   127  Wis.   236, 

I  106  N.  W.  286;  State  ex  rel.  Spence  v. 
Dick,  103  Wis.  407,  79  N.  W.  421; 
State  ex  rch  Brownell  r.  Mc Arthur,  13 

I  Wis.  407. 

'  fa]  Mandamus  will  lie  to  compel 
a  transfer  to  the  proper  county  where 
the  court  has  transferred  the  cause  to 
another  county.  Ex  parte  Reeves,  51 
Ala.  55,  to  nearest  dounty. 

11.     Mich.— Brnd  field     r.     St.     Clair 

I  Circ.  Judge,  148  Mich.  366,  111  N.  W, 
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clerk  may  be  compelled  to  transmit  the  papers  and  proceedings  to 
the  proper  court,  after  the  granting  of  a  motion. i-  If  the  court  to 
which  the  venue  is  changed,  believing  the  proceedings  erroneous,  re- 
fuses to  proceed,  mandamus  will  lie  to  compel  it  to  do  so.^^ 

k.  Dismissal.  —  A  ministerial  duty  to  dismiss  an  action  may  be 
enforced  by  mandamus,^*  but  the  writ  ^ill  not  issue  to  reverse  the 
judicial  action  of  the  court  in  acting  upon  a  motion  for  dismissal," 
although  it  is  otherwise  if  the  dismissal  is  ordered  without  authority 
of  law.i«_ 

1.  Trial  and  Related  Matters.  —  (I.)  Generally.  —  Mandamus  will 
compel  the  court  to  perform  duties  relating  to  the  trial  of  causes  en- 
joined by  law,"  but  wall  not  direct  what  ruling  shall  be  made  upon 


1043;  Montmorency  Co.  v.  Wiltse,  125 
Mich.  47,  83  N.  W.  1010.  Mo.— Ex  parte 
Cox,  10  Mo.  742,  where  venue  was 
changed  after  verdict  found.  Wash. 
State  ex  rel.  Wynian  v.  Superior  Court, 
40  Wash.  44P),  82  Pac.  875,  111  Am.  St. 
Rep.  915,  2  L.  R.   A.    (N.  S.)   568. 

[a]  Mandamus  will  not  lie  to  the 
judge  to  which  the  venue  Is  changed 
(1)  to  compel  him  to  vacate  orders 
made  in  the  cause  on  the  ground  the 
order  changing  venue  was  without  jur- 
isdiction. The  party's  remedy  is  as 
stated  in  the  text.  Bradfield  v.  St. 
Clair  Circ.  Judge,  148  Mich.  366,  111 
N.  W.  1043.  (2)  Nor  will  the  writ  issue 
to  compel  such  court  to  dismiss  the  case 
for  errors  in  changing  the  venue,  the 
venue  having  been  changed  by  consent, 
especially  where  the  application  is  de- 
laved.  Ex  parte  Rice,  102  Ala.  671,  15 
So.  450. 

12.  State  ex  rel.  Glass  v.  Chapman, 
67  Ohio  St.  1,  65  N.  E.  154. 

Mandanius  against  clerk  generally 
and  effect  of  existence  of  summary  rem- 
edy by  motion,  see  supra.  IV,  B. 

13.  People  ex  rel.  Bell  v.  Lane,  105 
111.  662;  State  ex  rel.  Schonhoff  v. 
O 'Bryan,  102  Mo.  254,  14  S.  W.  933. 
Contra,  State  ex  rel.  Hubbard  v.  Supe- 
rior Court,  24  Wash.  438,  64  Pac.  727, 
since  an  appeal  lies. 

14.  Larkin  v.  Superior  Court,  171 
Cal.  719,  154  Pac.  841;  Horsburgh  v. 
Murasky,  169  Cal.  500,  147  Pac.  147 
(requiring  dismissal  as  to  wife  after 
».  dismissal  of  action  as  to  the  hus- 
band);  People  V.  Loewy,  29  Cal.  264; 
Thompson  v.  McCausland,  136  La.  774, 
67  So.  826,  where  plaintiff's  motion  to 
dismiss  contained  a  reservation  of  de- 
fendant's right  to  proceed  on  his  re- 
conventional  demand. 

[a]     Substitution    of    Attorney    as 


Adectuate  Remedy.— If  plaintiff's  at- 
torney insist  that  a  case  be  retained 
until  payment  of  his  fees  despite  plain- 
tiff's  desire  to  dismiss  the  case,  the 
remedy  is  substitution  of  attorneys, 
not  mandamus  to  compel  dismissal. 
Theilmau  v.  Superior  Court,  95  Cal  224 
30  Pac.  193.  ' 

[!>]  A  duty  to  dismiss  on  failure  to 
comply  with  a  condition  precedent,  will 
be  compelled  by  mandanius.  E.r  parte 
Bradshaw,  174  Ala.  243,  57  So.  16- 
First  Nat.  Bank  v.  Cheney,  120  Ala. 
117,  23  So.  733,  where  the  plaintiff 
railed  to  give  requisite  security  for 
costs. 

[c]  Requiring  Decision  on  Motion 
m  Limited  Time.— Having  entertained 
the  motion  of  an  amicus  curiae  to  dis- 
miss an  action  and  taken  it  under  ad- 
visement, a  court  will  not  be  com- 
pelled by  mandamus  to  decide  the  mo- 
tion within  a  specified  time.  Tomkin 
V.   Harris,   90   Cal.   201,   27   Pac.   202. 

15.  Aid,.— Ex  parte  Merritt,  142  Ala. 
115,  38  So.  183;  Ex  parte  Colley,  140 
Ala.  193,  37  So.  232;  Ex  parte  Rowland, 
26  Ala.  133,  where  the  chancellor  re- 
fused to  dismiss  upon  an  agreement 
between  the  parties  to  that  effect, 
fraud  having  been  charged.  Ark. — Ex 
parte  Johnson,  25  Ark.  614,  for  dismis- 
sal of  bill.  Cal.— People  v.  Pratt,  28 
Cal.  166,  87  Am.  Dec.  110. 

[a]  Although  a  justice  of  the  peace 
erroneously  continued  a  cause  upon  an 
insufficient  showing,  he  will  not  be 
compelled  by  mandamus  to  dismiss  the 
action.  Whaley  v.  King,  92  Cal.  431, 
28   Pac.   579. 

16.  Ex  parte  Merritt,  142  Ala.  115, 
38   So.   183. 

17.  To  proceed  to  trial,  see  supra, 
IV,  C,  1,  b. 
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a  question  arising  during  a  trial  or  prooeedino-  and  resting:  in  the 
discretion  of  the  court. '^  Mandamus  to  compel  many  thinp;s  in  con- 
nection with  the  trial  of  a  cause, ^®  including  mandamus  to  compel 
selection  of  jurors,'"  to  compel  receipt  by  the  court  of  a  proper  verdict 
and  review  the  action  of  the  court  in  setting  aside  a  verdict,^^  the 
granting  of  a  new  trial, '^  or  rehearing,^^  will  be  found  elsewhere  in 
this  work. 

(II.)    Evidence  and  Depositions If   a    court    or   its   clerk   refuses  to 

exercise  his  duties  relative  to  the  taking  of  testimony,  mandamus  will 
lie,**  but  the  writ  will  not  issue  to  review  the  court's  discretion  as 
to  matters  relative  to  evidence,'^  or  to  review  rulings  of  the  court  as 
•to  the  admissibility  of  certain  evidence,'*'  or  to  review  the  determina- 
tion of  the  court  as  to  the  sufficiency  of  the  evidence.'^  An  order 
attaching  a  witness  for  failure  to  attend  court  in  answer  to  lawful 
process  will  not  be  reviewed  by  mandamus,*^  although  it  has  been 
'iicld  that  mandamus  will  lie  to  vacate  an  erroneous  order  of  dis- 


[a]  To  assess  damages. — People  ex 
<fel.    Taylor    v.    Tripp,    15    Mich,    518. 

18.  Ewing  V.  Cohen,  63  Tex.  482; 
Roberts  v.  Munroe  (Tex.  Civ.  App.), 
193  S.  W.  734. 

[a]  To  compel  transfer  of  case  from 
law  to  equity  docket,  mandamus  will 
not  lie.  Hoi-ton  r.  Gill,  5  Ind.  Ter.  193, 
82  S.  \V.  718.  As  to  transfer  of  causes 
generally,  see  the  title  "Transfer  of 
Causes." 

Jh]  To  require  withdrawal  of  an 
Issue  directed  and  direction  that  an- 
other issue  be  made  up,  mandamus  will 
not  lie.  Bank  of  Columbia  r.  Sweeney, 
1  Pet.  (U.  S.)   567,  7  L.  ed.  265. 

[c]  The  trial  as  a  summary  action 
where  the  judge  erroneously  ruled  that 
it  had  been  converted  to  an  ordinary 
action,  may  be  compelled.  State  ex 
rel.  Citizen's  Bank  r.  .Judge  of  Seventh 
Dist.,  38  La.  Ann.  499. 

19.  To  compel  reference,  see  the 
title,   "References." 

Enforcing  stipulations  by  mandamus, 
see  the  title  "Stipulations." 

20.  See   16  Staxdard   Proc.  964. 

21.  See   the    title    "Verdict." 
See  the  title  "New  Trial." 
See  the  title,  "Rehearing." 
See  infra,  this  note,  and  supra, 


22. 

23. 

24. 

IV,  B 

[a] 
state 


The  issuance  of  subpoenas  by  a 
court  to  compel  attendance  of 
witnesses  before  the  register  and  re- 
ceiver of  the  United  States  land  office 
will  not  be  compelled  by  mandamus. 
Boom  V.  De  Haven,  72  Cal.  280,  13  Pac. 
694. 


fb]  A  judge  may  be  compelled  to 
receive  evidence  where  he  erroneously 
refuses  to  allow  it.  People  ex  rel.  Barr 
X.  Osborn,  38  Mich.  313  (on  dismissal 
of  writ  of  replevin);  State  ex  rel.  Mis- 
sissippi R.  &  B.  T.  B.  Co.  V.  Dcaring, 
173  Mo.  492,  73  S.  W.  485,  where  the 
judge  struck  out  exceptions  to  com- 
missioner's report,  thereby  denying  pe- 
titioners a  hearing. 

[c]  On  refusal  to  compel  a  witness 
to  answer  upon  the  taking  of  a  deposi- 
tion. Locket  1-.  Child,  11  Ala.  640; 
Crocker  i".  Conrey,  140  Cal.  213,  73  Pac. 
1006;  /)(  re  Scott,  8  Cal.  App.  12,  96 
Pac.   385. 

[d]  The  allowing  and  filing  of  In- 
terrogatories may  be  compelled.  Roney 
V.  Simmons,  97  "  Ala.  SS,  11  So.  740; 
Mallory  v.  Matlock,  10  Ala.  595. 

25.  Giboney  v.  Rogers,  32  Ark.  462, 
njandamus  will  not  issue  to  compel  is- 
suance of  a  writ  of  halteas  corpus  to 
bring  into  court  an  imprisoned  wit- 
ness. 

26.  Scott  r.  Superior  Court,  75  Cal. 
114,  16  Pac.  547;  Flovd  r.  Sixth  Judi- 
cial Dist.  Court,  36  Nev.  349,  135  N. 
W.  922. 

fa]  On  appeal  to  a  superior  court, 
which  is  the  final  court  of  appeal  in 
such  cases,  its  rulings  on  evidence  will 
not  be  reviewed  by  mandamus.  Scott 
r.  Superior  Court,  75  Cal.  114,  16  Pac. 
547. 

27.  Town  of  Vilas  r.  Circuit  Court, 
24  S.  D.  298,  123  N.  W.  841. 

28.  Ex  parte  Branch,  105  Ala.  231, 
16  So.  926. 
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covery  as  to  a  party's  business  books.^^  Mandamus  will  direct  an 
order  for  taking  of  a  deposition  which  isi  a  matter  of  right,''"  or  the 
issuance  of  a  commission  to  take  testimony  ;^^  but  not  to  vacate  an 
order  for  the  issuance  thereof,^^  or  to  review  a  determination  on  con- 
flicting affidavits  to  take  testimony  de  bene  esse,^^  or  to  suppress  a 
deposition,^*  or  vacate  an  order  suppressing  a  deposition. ^^  And  mat- 
ters relating  to  the  allowance  of  witnesses'  fees  over  which  the  judg- 
ment of  the  trial  court  is  made  final,  will  not  be  interfered  with  by 
mandamus.^^ 

(III.)  Findings  and  Conclusions.  —  A  justice  may  be  compelled  to  make 
and  file  findings  and  conclusions,^^  if  it  is  his  duty  to  do  so,^^  but  what 
those  findings  shall  be  will  not  be  directed, ^^  even  where  requested  by 
the  judge  who  is  mandamused.*"  Nor  will  findings  made  be  reviewed 
by  mandamus.*^ 

m.  Judgment.  —  Mandamus  will  lie  to  compel  the  rendition,*^  and 
entry*^  of  judgment,  but  in  accordance  with  the  fundamental  rule  that 
mandamus  will  not  lie  to  control  the  discretion  of  the  court,**  a  court 
cannot  by  mandamus  direct  what  judgment  an  inferior  court  shall 


29.  Church  v.  Anti-Kalsomine  Co., 
119  Mich.  437,  78  N.  W.  478;  People 
ex  rel.  Cummer  v.  Kent  Co.  Judge,  38 
Mich.  351. 

30.  Giboney  v.  Eogers,  32  Ark.  462. 

31.  Ala. — Roney  v.  Simmons,  97  Ala. 
88,  11  So.  740.  Cal. — Sau  Francisco 
G.  &  E.  Co.  V.  Superior  Court,  155 
Cal.  30,  99  Pac.  359.  Fla.— State  ex 
rel.  Kehoe  v.  McRae,  49  Fla.  389,  38 
So.  605.  Wash. — See  State  ex  rel.  Geis- 
sler  ?;.  Truax,  164  Pac.  597,  denying  ap- 
plication as  no  abuse  of  discretion  was 
shown. 

32.  Muskegon  Booming  Co.  v.  Diek- 
ermau,  97  Mich.  622,  57  N.  W.  190. 

33.  Wanner  v.  Wayne  Circ.  Judge, 
169  Mich.  231,  134  N.'w.  993. 

34.  Chandler  v.  Pailthorp,  97  Mich. 
621,  57  N.  W.  189. 

35.  Ex   parte   Elston,   25    Ala.    72. 

36.  Murray  v.  Gillespie,  96  Tex.  285, 
72  S.  W.  160. 

37.  N.  Y. — Norwegian  L.  T.  Church 
t'.  Krelsovitch,  147  App.  Div.  108,  131 
N.  Y.  Supp.  845.  Tex. — Moore  v.  Waco 
Building  Assn.,  92  Tex.  265,  47  S.  W. 
716.  Utah. — ^Benson  v.  Ritchie,  44 
Utah  59,  138  Pac.  136. 

But  see  Wandry  v.  Williams,  103 
Tex.  91,  124  S.  W.  85  (the  remedy  is 
by  appeal) ;  Maddox  Bros.  v.  Coving- 
ton, 87  Tex.  454,  29  S.  W.  465,  the 
supreme  court  cannot  compel  the  court 
of  civil  appeals  to  file  conclusions  of 
fact  and  law. 

fa]  Where  a  court  rendered  judg- 
ment without   filing   findings   of  fact, 


mandamus  will  not  lie  to  compel  res- 
toration of  the  cause  to  the  calendar, 
as  this  is  an  error  at  most.  Sankey  v. 
Levy,  69  Cal.  244,  10  Pac.  336. 

38.  Ansonia  v.  Studley,  67  Conn. 
170,  34  Atl.  1030,  denying  relief  as  the 
party  had  lost  his  right  to  findings. 

39.  Moore  v.  Waco  Building  Assn., 
92  Tex.  265,  47  S.  W.  716;  Benson  v. 
Ritchie,  44  Utah  59,  138  Pac.  136. 

40.  Benson  v.  Ritchie,  44  Utah  59, 
138  Pac.  136. 

41.  State  ex  rel.  Pinger  v.  Reynolds, 
121  Mo.  App.  699,  97  S.  W.  650. 

42.  See   14  Standard  Proc.   987. 
Mandamus  to  compel  award  of  costs, 

see  5  Standard  Proc.  921. 

43.  See  14  Standard  Proc.  1016. 

[a]  Entry  of  a  default  (1)  may  be 
compelled  by  mandamus  (California  P. 
B.  &  L.  Co.  V.  Superior  Court,  13  Cal. 
App.  65,  108  Pac.  882),  (2)  unless  it  is 
a  case  of  disputed  default  and  the  case 
calls  for  the  exercise  of  judicial  dis- 
cretion. People  ex  rel.  Gesford  v.  Su- 
perior Court,  114  Cal.  466,  46  Pac.  383. 

[b]  The  entry  of  final  decree  of  di- 
vorce may  be  compelled  by  mandamus. 
Olson  V.  Superior  Court  (Cal.),  165  Pac. 
706. 

[cj  If  a  court  having  no  right  to 
set  aside  a  verdict  and  grant  a  new 
trial,  does  so,  mandamus  will  lie  to 
compel  it  to  enter  judgment  on  the 
verdict  rendered.  Cortleyou  v.  Ten 
Eyck,  22  N.  J.  L.  45. 

44.  See  supra,  III,  A,  2,  b,   (I). 
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render,"  unless  the  duty  to  render  a  partieular  judcrment  has  become 
a  ministerial  act  merely.*"  The  writ  cannot  issue  "to  review  or  reverse,*^ 
or  to  correcf^  the  judgment  rendered,  however  erroneous  tlie  jud'g- 


45.  U.  S.—Ex  parte  Hoyt,  13  Pet. 
279,  290,  10  L.  cd.  161;  United  States 
1-.  Lawrence,  3  Dall.  42,  1  L.  cd.  502; 
Kiniberlin  v.  Commission  to  Five  Civ- 
ilised Tribes,  104  Fed.  653,  44  C.  C.  A. 
109.  Ala. — Ex  parte  Collev,  140  Ala. 
193,  37  So.  232;  Ex  parte  Campbell,  130 
Ala.  171,  185,  30  So.  385;  Wilson  v. 
Duncan,  114  Ala.  659,  672,  21  So.  1017; 
Ex  parte  Eedd,  73  Ala.  548.  Ax)s..—Ex 
parte  Williamson,  8  Ark.  424.  Cal. 
Wyatt  V.  Arnot,  7  Cal.  App.  221,  94 
Pac.  86.  D.  C— United  States  ex  rel. 
Todd  V.  Gongwer,  37  App.  Cas.  555. 
HI.— People  V.  Gary,  166  111.  143,  46 
N.  E.  745.  Ky.— Gavheart  v.  Childers, 
137  Ky.  472,  125  S.  W.  1085.  La. 
State  ex  rd.  Martin  v.  Judge  of  Eighth 
Dist.,  35  La.  Ann.  1198;  State  ex  rel. 
Simmons  v.  Judge  of  Second  Dist.,  13 
La.  Ann.  483.  Mich. — Lyle  v.  Cass 
Cire.  Judge,  157  Mich.  33,  121  N.  W. 
306;  School  District  v.  Circuit  Judge, 
49  Mich.  432,  13  N.  W.  806.  Mo. 
State  ex  reJ.  Lashlv  v.  Wurdeman,  187 
S.  W.  259;  State  ex  rel.  O'Dell  r.  John- 
son, 266  Mo.  662,  182  S.  W.  969;  State 
v.  Lafayette  County  Ct.,  41  Mo.  221. 
Nev.— State  ex  rel.  Freveslcbcn  r.  Ninth 
Judicial  Dist.  Ct.,  lei'Pac.  510.  N.  Y. 
People  V.  Judges,  20  Wend.  658;  Ex 
parte  Koon,  1  Denio  644;  People  v. 
Dutchess  Judge,  20  Wend.  658.  N.  D. 
Heard  r.  Holhrook,  21  N.  D.  .348,  131 
N.  W.  251.  Ohio.— Tn  the  Matter  of 
Turner,  5  Ohio  542.  Ore.— /«  rr  Clark 
79  Ore.  325,  1.54  Pac.  748,  155  Pac.  187. 
Tex.— Matlock  r.  Smith,  96  Te.\.  211,  71 
S.  W.  956;  Aycock  r.  Clark,  94  Tex. 
375,  60  S.  W.  665;  Ewing  r.  Cohen  63 
Tex.  482;  Roberts  v.  Munroe  (Tex. 
Civ.  App.),  193  S.  W.  734;  Hallibifrton 
V.  Martin,  28  Tex.  Civ.  App.  127,  66 
8.  W.  675.  Utah. — Benson  r.  Ritchie, 
44  TTtah  59,  1.18  Pac.  136.  Eng.— King 
r.  Inhab.  of  Mattcrsev,  4  Barn.  &  Ad. 
211,  24  E.  C.  L.  100,  110  Eng.  Reprint 
435. 

See  14  Standard  Proc.  987;  15  Stand- 
ard Proc.  lOlfi. 

[al  What  is  the  proper  judgment  to 
be  rendered  on  a  verdict  raiinot  bo 
controlled  by  mandamus.  Avcock  v. 
Clark,  94   Tex.   375,  60   S.  W.   665. 

46.     See  stijrra,  IV,  A,  2. 
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[a]  Judgment  Pursuant  to  Mandate. 
^laiidamus  to  compel  rendition  of  judg- 
ment in  accordance  with  mandate  of 
appellate  court,  see  the  title,  "Man- 
date  and  Proceedings   Thereafter." 

47.  U.  S. — /)(  re  Grossmaver,  177  U. 
S.  48,  20  Sup.  Ct.  535,  44  L.  ed.  665; 
Kimberlin  v.  Commission  to  Five  Civil- 
ized Tribes,  104  Fed.  65.3,  44  C.  C.  A. 
109.  Ark.— Gilbert  v.  Shaver,  91  Ark. 
231,  120  S.  W.  833;  Boscly  r.  Woodruff 
County  Ct.,  28  Ark.  306;  Ex  parte  John- 
son, 25  Ark.  614.  Cal. — Cariaga  r.  Dry- 
den,  29  Cal.  307.  Colo.— Lindsey  v. 
Carlton,  44  Colo.  42,  96  Pae.  997.  111. 
People  r.  Gary,  166  111.  143,  46  N.  E. 
745.  Ky. — Muhlenberg  County  v. 
Morehead,  20  Ky.  L.  Rep.  376,  46  S.  W. 
4S4.  Mass. — ^Crocker  v.  Justices,  208 
Mass.  162,  94  N.  E.  369.  Mich.— Lyle 
V.  Cass  Circ.  Judge,  157  Mich.  3.3,  121 
N.  W.  306;  Luther  r.  Wolcott,  151  Mich. 
71,  114  N.  W.  673;  Reed  v.  St.  Clair 
Circ.  Judge,  122  Mich.  15.3,  80  N.  W. 
985,  mandamus  will  not  lie  to  revise  a 
final  judgment  on  a  matter  of  record. 
Mo.— State  r.  Lafavette  Co.  Ct.,  41  Mo. 
221;  Deal  r.  St.  Louis,  I.  M.  &  S.  R. 
Co.,  144  Mo.  App.  691,  129  S.  W.  52. 
N.  J. — In  the  case  of  Blanchard,  15  N. 
J.  L.  478.  N.  Y.— In  the  matter  of  Mc- 
Bride,  72  Hun  394,  25  N.  Y.  Supp.  431, 
55  N.  Y.  St.  487.  Ore.— 7«  re  Clark,  79 
Ore.  325,  154  Pac.  748,  155  Pac.  187. 
Tex.— Little  r.  Morris,  10  Tex.  263. 
Utah,— Salt  Lake  Coffee  &  Since  Co.  v. 
District  Ct.,  44  Utah  411,  140  Pac. 
666.  Va.— Cowan  r.  Fulton,  23  Gratt. 
(64  Va.)  579. 

48.  U.  S.—Ex  parte  Morgan,  114  U. 
S.  174,  5  Sup.  Ct.  825,  29  L.  ed.  135; 
Kimberlin  r.  Commission  to  Five  Civil- 
ized Tribes,  104  Fed.  653,  44  C.  C.  A. 
109.  Ala. — Davidson  r.  Washburn,  56 
Ala.  596.  Ark. — Rankin  r.  Fletcher,  84 
Ark.  156.  104  S.  W.  933.  Ind.— Gregg 
V.  State,  151  Ind.  241,  51  N.  E.  3.59. 
Ind.  Ter. — Ilorton  r.  Gill,  5  Ind-  Ter. 
193,  82  S.  W.  71 S.  Ky.— Muhlenberg 
County  V.  AForehead,  20  Kv.  L.  Rep. 
376.  46  S.  W.  4S4.  Mich.— O 'Brien  v. 
Talltnan,  36  Mich.  13.  Mo.— State  ex 
rrl.  Hyatt  r.  Smith,  105  ^fo.  6,  16  S. 
W.  1052.  Mont.— Ktate  ex  rel.  Centen- 
nial Brew.  Co.  r.  District  Ct.,  47  Mont. 
547,  133  Pac.  679.     Ore.— State  ex  rel. 
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ment  may  be/^  unless  the  court  was  without  jurisdiction,""*  although 
some  courts  have  relaxed  the  application  of  the  rule  in  special  cases.^^ 
Nor  will  it  lie  to  control  the  action  of  the  court  as  to  amending  the 
judgment."'^' 

Vacation  of  Judgment.  — As  the  setting  aside  of  a  judgment  is  gen- 
erally within  the  discretion  of  a  judge,^''  mandamus  will  not  ordinarily 
lie  to  compel  him  to  vacate  a  judgment  rendered  by  him,"^*  or  to  review 
his  action  on  motion  to  vacate  a  judgment,^^  or  set  aside  a  default,'* 
unless  it  appears  the  discretion  of  the  judge  has  been  abused,*^^  or  the 
vacating  order  is  made  when  the  court  is  without  jurisdiction."^^  But 
mandamus  will  lie  to  vacate  a  default  judgment  prematurely  entered,"^" 
or  where  the  affidavit  of  service  is  defective.®"  And  the  right  of  a 
defendant  against  w'hom  a  judgment  is  rendered  without  actual  service 
of  process  to  present  his  defenses  may  be  enforced  by  mandamus,^^ 


Harvev  v.  Malheur  County  Court,  54 
Ore.  255,  101  Pac.  907,  103  Pac.  446. 
Tex. — Ayeoek  v.  Clark,  94  Tex.  375,  60 
S.  W.  665. 

49.  Gariaga  v.  Dryden,  29  Cal.  307. 

50.  Lloyd  V.  Chamljers,  56  Mich.  236, 
23  N.  W.  28,  56  Am.  Rep.  378;  State  v. 
Sneed,  105  Tenn.  711,  725,  58  S.  W. 
1070. 

51.  See  Lloyd  v.  Chambers,  56  Mich. 
236,  23  N.   W.   28,  56   Am.  Eep.  378. 

[a]  If  the  judgment  rendered  is 
not  subject  to  revision  by  appeal  or 
otherwise  and  is  erroneous  and  work- 
ing injury  to  a  party,  mandamus,  will 
be  awarded.  Ex  parte  Walters,  180  Ala. 
523,  61  So.  904;  Ex  parte  Woodruff,  123 
Ala.  99,  26  So.  509. 

52.  Mandamus  to  review  action  of 
court  in  amending  judgment,  see  15 
Standard  Pkoc.  151. 

53.  See  the  title,  "Judgments." 

54.  Ala.— Ex  parte  Campbell,  130 
Ala.  171,  30  So.  385;  Davidson  v.  Wash- 
burn, 56  Ala.  596.  Ga. — See  Haskens  r. 
State,  114  Ga.  837,  40  S.  E.  997,  denying 
relief  as  motion  was  made  in  vacation 
when  the  judge  could  not  set  aside  the 
judgment.  Mich. — Boynton  v.  Perkins, 
163  Mich.  500,  502,  'l28  N.  W.  738; 
McMillan  v.  Wayne  Circ.  Judge,  155 
Mich.  651,  119  N.  W.  1083;  Chicago  & 
N.  E.  R.  Co.  V.  Genesee  Circuit  Judge, 
40  Mich.  168.  N.  Y. — Ex  parte  Koon, 
1  Denio  644.  Tex. — Porter  v.  Klahn,  1 
White  &  W.  Civ.  Cas.  §528. 

Mandamus  to  set  aside  decree,  see 
6  Standard  Proc.  795. 

[a]  Wbere  no  application  to  set 
aside  the  order  has  been  made,  manda- 
mus will  not  lie.  Hitchcock  v.  Hos- 
mer,  97  Mich.  614,  57  N.  W.  189. 


55.  Ala. — Ex  parte  Parker,  172  Ala. 
136,  54  So.  572;  Ex  parte  Carlisle,  118 
Ala.  175,  24  So.  30.  Neb.— State  ex  rel. 
McClung  V.  Powell,  10  Neb.  48,  4  N. 
W.  317.  N.  Y.— Elkins  v.  Athearn,  2 
Denio  191.  Va. — Ex  parte  Goolsby,  2 
Gratt.    (43   Va.)    575. 

56.  Ex  parte  Bell,  48  Ala.  285 
(denying  relief  as  no  meritorious  de- 
fense was  shown) ;  Halwood  Cash  Reg- 
ister Co.  V.  Wayne  Circ.  Judge,  139 
Mich.  198,  102  N.  W.  625;  Valley  City 
Desk  Co.  V.  Kent  Circ.  Judge,  139  Mich. 
194,  102  N.  W.  651;  Granger  v.  Judge 
of  Sup.  Ct.,  44  Mich.  384,  6  N.  W. 
848. 

57.  Ex  parte  Parker,  172  Ala.  136, 
54  So.  572;  Reid,  Murdock  &  Co.  V. 
Circuit  Judge,  115  Mich.  418,  73  N.  W. 
391  (setting  aside  judgment  by  default 
prematurely  entered);  Campbell  v. 
Wayne  Circ.  Judge,  111  Mich.  247,  69 
N.  W.  514  (issuing  writ  to  vacate 
default  judgment  entered  without  serv- 
ice) ;  Lindsay  v.  Circuit  Judges,  63 
Mich.  735,  30  N.  W.  590;  Craig  v. 
Bradley,  26  Mich.  353,  370.  See  supra, 
IV,  A,  2,  b,  (II). 

58.  In  re  Metropolitan  Trust  Co., 
218  U.  S.  312,  31  Sup.  Ct.  18,  54  L. 
ed.  1051;  Ex  parte  Payne,  130  Ala.  189, 
29  So.  622;  Ex  parte  Cresswell,  60  Ala. 
378. 

59.  Rankans  v.  Padgham,  97  Mich. 
623,  55  N.  W.  566. 

60.  People's  Mut.  Benefit  Society  v. 
Wayne  Cir.  Judge,  97  Mich.  627,  56  N. 
W.  944. 

61.  People  ex  rel.  Barrett  v.  Bacon, 
18  Mich.  247;  People's  Nat.  Bank  v. 
Burdett,  69  W.  Va. -369,  71  S.  E.  399. 
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notwithstanding  the  remedy  by  appeal.''^  IMandamus  to  compel  vaca- 
tion of  a  judgment  will  not  be  granted  in  any  ease  if  the  court  haa 
lost  jurisdiction  over  the  judgment."'' 

n.  Enforcement  and  Satisfaction  of  Judgments.  —  The  writ  will 
lie  to  compel  enforcement"^  and  satisfaction"^  of  judgment,  as  well 
as  to  compel  the  issuance  of  execution,""  the  quashing  of  an  execution 
in  a  proper  case"^  to  compel  the  levying  officer  to  accept  an  affidavit 
of  ilU'gality,"'^  and  ministerial  acts  and  duties  relating  to  or  growing 
out  of  the  sale.""     But  with  respect  to  compelling  the  levying  of  the 


62.  People's  Nat.  Bank  v.  Burdett, 
69  W.  Va.  369,  71  S.  E.  399. 

63.  Ex  parte  Campbell,  130  Ala.  171, 
185,  30  So.   385. 

64.  U.  S. — Tucker  v.  Hubbert,  196 
Fed.  849,  117  C.  C.  A.  365.  Colo.— Peo- 
ple ex  rel.  Farmers'  R.  &  I.  Co.  i;.  Dis- 
trict Court,  46  Colo.  386,  104  Pac.  484, 
133  Am.  St.  Rep.  84,  24  L.  R.  A.  (N. 
S.)  886.  Utah.— Ketchum  Coal  Co.  V. 
District  Ct.,  48  Utah  342,  159  Pac.  737; 
Ketohum  Coal  Co.  v.  Christensen,  48 
Utah  214,  159  Pac.  541. 

[a]  Whatever  may  be  the  proper 
method  of  enforcing  a  judgment,  man- 
daimis  will  lie  to  coerce  the  court  to 
pursue  that  method  aud  enforce  the 
judgment.  Ketchum  Coal  Co.  v.  Chris- 
tensen, 48  Utah  214,  159  Pac.  541. 

[b]  To  compel  court  to  direct  issu- 
ance of  warrants  in  payment  of  a 
judgment  against  a  county.  Rolfe  v. 
Spvbuck  Drainage  Dist.  No.  1,  101  Ark. 
29,'  140  S.   \V.  9S8. 

To  compel  officer  to  do  his  duty  under 
exemption  laws,  see  11  Standard  Puoc. 
545. 

[  c  ]  Where  court  properly  suspended 
enforcement  of  a  judgment,  mandamus 
will  not  issue.  Rohmeiser  r.  Toney,  16 
Ky.   L.   Rep.   260,   26   S.   W.    721. 

fd]  A  party  aggrieved  by  an  order 
for  writ  of  assistance  has  a  remedy 
by  ai)pea],  so  mandamus  will  not  lie. 
Aldrich  r.  Wavnc  (ire.  Judge,  111  Mich. 
525,  69  N.  W."ll08. 

65.  See  16  Standard  Proc.  587. 
Mandamus   to    compel    vacation     of 

entry  of  satisfaction,  see  16  Standard 
Proc.  593. 

66.  State  ex  rel.  Kansas  City  v.  Reu- 
ick,  157  Mo.  292,  57  S.  W.  71.3,  crim- 
inal case.     See  15  Standard  Proc.  785. 

As  to  execution  against  person,  sec 
10   Staxdaud   Proc.   2'^S. 

67.  Moore  r.  Bell,  1  :<  Ala.  469  (writ 
issued  after  death  of  plaintiff);  Gililer- 
sleeve  v.  Adsit,  97  Mich.  606,  57  N.  W. 
187,   where   a   court    stayed   execution 
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without  surety's  consent  and  then  is- 
sued alias  writ  after  expiration  oX 
statute   but  for  the  stay. 

68.  See  16  Standard  Proc.  442. 

69.  See   cases   cited   l^elow. 

[a]  Mandamus  to  compel  sheriff  to 
advertise  sale  will  not  issue  where  no 
application  for  an  order  therefor  ia 
made  to  the  trial  court.  State  ex  rel. 
Elliott  V.  Ilollidav,  35  Neb.  327,  52 
N.   W.    142. 

[b]  Postponement  of  sale  compelled 
by  mandamus.  Roberts  i'.  Kalamazoo 
Circ.  Judge,  122  Mich.  560,  81  N.  W. 
355. 

[c]  The  refusal  to  confirm  an  execu- 
tion sale  is  appealable  and  mandamus 
will  not  lie.  State  ex  rel.  Hibbard  V. 
Superior  Court,  21  Wash.  631,  59  Pac. 
505. 

[d]  To  compel  execution  of  deed  (1) 
the  writ  will  lie  (Ark. — Fowler  V. 
Pearce,  7  Ark.  28,  44  Am.  Dec.  326. 
Cal. — San  Jose  Wlater  Co.  v.  Lyndon, 
124  Cal.  518,  57  Pac.  481;  People  v. 
Irwin,  14  Cal.  428.  See  People  ex  rel. 
Scale  r.  Doane,  17  Cal.  476;  McMillan 
V.  Richards,  9  Cal.  365,  70  Am.  Dec. 
655.  Ga.— Burckhalter  v.  O'Connor,  100 
Ga.  366,  28  S.  E.  154.  N.  Y.— People 
ex  rel.  Post  r.  Fleming,  2  N.  Y.  484. 
See  also  16  Standard  Proc  199,  827), 
(2)  unless  the  purchaser  refuses  to  pay 
the  purchase  money  (State  r.  Lawson, 
14  Ark.  114;  Williams  r.  Smith,  6  Cal. 
91),  (3)  or  the  sheriff  discovers  a  mis- 
take and  on  that  ground  refuses  to 
complete  the  sale.  State  ex  rel.  Collina 
V.  Byrd.  42  Ga.  629. 

I  [e]  The  delivery  of  a  deed  contain- 
ing rei'itals  coiitr.'idictory  to  the  sher- 
iff's return  will  not  be  compelled. 
Hewell  V.  Lane,  53  Cal.  213. 

ff]  Mandamus  to  vacate  an  order 
setting  aside  an  execution  sale  will  be 
denied  where  justice  does  not  require 
it.  Wilkie  f.  Circuit  Judge,  52  Mich. 
641,  IS  N.  W.  397. 

'      [g]    To  compel  judgment  debtor  to 
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writ/°  the  selling  of  the  property  seized  under  execution,"  the  return 
of  final  process/^  it  is  sometimes  held  that  an  action  against  the 
sheriff  on  his  bond  is  such  a  remedy  as  precludes  relief  if  the  party 
has  no  right  to  specific  property,"  although  some  authorities  hold  that 
an  action  on  an  official  bond  does  not  preclude  relief  by  mandamus 
against  an  officer.''*  And  the  writ  \\\\\  not  lie  to  correct  a  refusal  to 
set  aside  the  execution  of  final  process,''^  nor  at  the  instance  of  the 
assignee  of  the  decree  to  compel  the  sheriff  to  release  the  levy,  where 
Jie  has  not  made  application  to  the  court  issuing  the  execution  for 
a  proper  order.^^  And  the  discretion  of  the  court  as  to  the  allow 
ance  of  a  set-off  of  judgments  will  not  be  reviewed  on  mandamus.^^ 

Stay  of  Execution.  —  Mandamus  to  compel  the  granting  of  a  super- 
sedeas or  stay,  and  the  vacation  thereof,  is  discussed  elsewhere  in  this 
work/® 

0.  Review.  —  Matters  of  discretion  relative  to  taking  appeal  will  not 
be  corrected  by  mandamus  except  in  cases  of  abuse, ^^  but  it  ia  other- 
wise as  to  ministerial  acts  relating  thereto.®°     If  a  particular  court 


deliver  property  purchased  at  a  sher- 
iff 's  sale,  the  purchaser  cannot  resort 
to  mandamus.  Gregory  v.  Blanchard, 
98  Cal.  311,  33  Pac.   199. 

70.  See  15  Standard  Proc.  918. 

71.  Armstrong  v.  Stansel,  47  Fla. 
127,  36  So.  762. 

[a]  If  the  execution  is  issued  upon 
an  ordinary  money  judgment,  man- 
damus will  not  lie  to  compel  the  sheriff 
to  sell  the  real  estate  levied  on  as 
the  party  has  other  adequate  remedies 
against  the  sheriff.  It  would  be  other- 
wise If  the  writ  was  for  possession  of 
specitic  property.  Armstrong  v.  Stan- 
sel,  47  Fla.  127,  36  So.  762;  State 
ex  rec.  Bradley  v.  Cone,  40  Fla.  409,  25 
So.  279,  74  Am.  St.  Eep.  150. 

[b]  If  it  is  claimed  the  land  is  a 
homestead,  the  land  having  been  once 
sold  under  execution,  mandamus  will 
not  lie  as  the  sheriff  may  require  an 
indemnity  before  selling.  Matthews  v. 
Nance,  49  S.  C.  389,  27  S.  E.  408. 

72.  Jennings  v.  Kalamazoo  Circuit 
Judge,  44  Mich.  99,  6  N.  W.  203. 

[a]  Where  ordered  to  withhold  hla 
return  pending  other  proceedings,  a 
sheriff  obeying  this  order  will  not  be 
compelled  to  make  return  of  execution. 
State  ex  rel.  Commercial  Inv.  Co.  v. 
Hartman,  26  Wash.  524,  67  Pac.  223. 

73.  Armstrong  v.  Stansel,  47  Fla. 
127,  36  So.  762;  State  ex  rel.  Bradley 
V.  Cone,  40  Fla.  409,  25  So.  279,  74  Am. 
St.  Rep.  150. 

74.  See  supra,  III,  B,  2  and  15 
Standard  Proc.  786. 


75.  Gutierrez  v.  Superior  Court,  106 
Cal.  171,  39  Pac.  530. 

76.  State  ex  rel.  Scott  v.  Waller,  133 
Ala.  199,  32  So.  163. 

77.  People  ex  rel.  Wells  v.  Circuit 
Judge,   39   Mich.   21. 

78.  See  the  title  "Supersedeas  and 
Stay  of  Proceedings." 

Mandamus  to  compel  fixing  amount 
of  stay  bond,  see  infra^  IV,  C,  1,  s. 

79.  See  infra,  this  note. 

[a]  Refusing  To  Extend  Time  To 
Perfect  Appeal. — Stockwell  v.  Eaton 
Circ.  Judge,  172  Mich.  166,  137  N.  W. 
525;  Roberge  v.  De  Lisle,  158  Mich. 
16,  122  N.  W.  362. 

80.  [a]  Otto  V.  Wren  (Tex.  Civ. 
App.),  184  S.  W.  350,  to  compel  court 
to  order  a  special  stenographer  to  act 
without  charge  on  filing  afiidavit  of 
inability  to  pay  costs  of  appeal. 

[b]  To  review  action  of  court  on 
affidavit  of  inability  to  give  security 
on  appeal,  mandamus  will  lie.  Young 
V.  Pearman,  58  Tex.  Civ.  App.  548,  125 
S.  W.  360;  Trapp  v.  Frizzell  (Tex.  Civ. 
App.),  98  S.  W.  947. 

[c]  To  Compel  Entry  of  Notice  of 
Appeal. — Ex  parte  Martinez,  66  Tex. 
Crim.    1,    145    S.    W.    959,    965. 

[d]  To  Compel  Signing  and  Sealing 
of  Certificate  of  the  Evidence. — Raab 
v.  Raab,  150  III.   App.   554. 

[e]  To  compel  the  preparation  of  a 
statement  of  facts,  when  it  is  the 
judge's  duty  to  do  so.  Applebaum  v. 
Bass  (Tex.  Civ.  App.),  113  S.  W.  173; 
Dobie  V.  Scott  (Tex.  Civ.  App.),  188 
S.  W.  286;  Middlehurst  v.  Collins-Gun- 
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has  no  .inrisdiotion  to  grant  the  writ  except  in  aid  of  its  appellate 
jurisdiction,^^  a  writ  can  not  be  issued  by  such  court  to  grant  relief 
in  a  case  not  appealable  thereto.^-  If  an  intermediate  appellate  court 
refuse  to  hear  and  decide  a  case,  mandamus  will  lie,"  unless  there  is 
an  adequate  remedy  by  appeal.^* 

p.  To  Compel  Restoration  of  Froperty  Seized  or  Paid.  —  Replevin 
or  some  other  appropriate  procedure,  not  mandamus,  is  the  proper 
remedy  against  officers  seizing  property  without  statutory  authority.^^ 
It  has  been  held,  however,  that  if  the  officer  fails  on  a  court  order  to 
restore  property  properly  seized,  mandamus  will  lie.^*'  ^Mandamus  will 
not  lie  to  recover  money  erroneously  paid  to  a  judge,'^  but  it  seems 
the  writ  will  lie  to  compel  dislnirsment  of  money  paid  into  court  for 
the  petitioner  which  is  absolutely  his  property,^^  or  which  is  paid  un- 
der legal  compulsion  under  a  decree  which  is  afterwards  reversed," 


thcr   Co.    (Tex.    Civ.   App.),   99   S.    W. 
1027. 

[f]  To  compel  (1)  making  out,  de- 
livery and  filing  of  transcript.  Ind. 
State  rx  rcl.  Morris  r.  Wallace,  41  Ind. 
445.  La.— State  ex  rcl.  Blum  r.  Wells, 
111  La.  463,  35  So.  641.  Tex.— Casey 
f.  Bell,  104  Tex.  338,  137  S.  W.  918; 
Davis  1-.  Carter,  18  Tex.  400;  Raley  v. 
Jones  (Tex.),  25  S.  W.  144,  denying 
writ  as  justice  was  not  in  default.  (2) 
A  mandamus  to  compel  the  delivering 
of  a  transcript  omitting  certain  papers 
alleged  to  be  unnecessary  will  be  de- 
nied. Baum  V.  McAfee  (Tex.  Civ. 
App.),  117   S.   W.   8S3. 

[g]  To  Compel  Clerk  To  Send  Up 
Record. — Ex  parte  Whitley,  113  Ark. 
372,  168  S.  W.  144. 

Mandamus  to  compel  allowance  of 
appeal,  see  2  Staxdard  Proc.  298. 

Mandamus  to  compel  reinstatement 
of  appeal,   see   2   Stan'dard   Prch".    .■!97. 

Mandamus  as  to  bills  of  exceptions, 
see   4   Standard   Proc.   343,   344,  369. 

Mandamus  to  compel  certification  of 
questions,  see  4  Standard  Proc.  691, 
726,   752,  755. 

Mandamus  to  compel  trial  judge  to 
settle  case  made,  see  4  Standard  Proc. 
796. 

Mandamus  to  compel  proper  return 
on  certiorari,  sro  4  Staxoakd  Proc.  940. 

Mandamus  to  compel  obedience  to 
mandate  of  appellate  court,  sco  the 
title  "Mandate  and  Proceedings  There- 
after." As  apjilicd  to  hankriijitcy 
court,  see  3  Standard  Proc.  1028. 

81.  See  infra,  A^,  A,  3,  a,  (IT). 

82.  Collins  r.  Lavbold,  182  Ind.  126, 
104  N.  E.  971. 

83.  La. — State    ex   rcl.   Davidson    r. 


Judges  of  Appeals,  37  La.  Ann.  109, 
Mich. — Cheever  v.  Circuit  Judge,  45 
Mich.  6,  7  N.  W.  186;  People  ex  rel. 
Comstock  r.  Judge,  30  Mich.  98;  People 
r.  .ludge  of  Wayne  Circuit  Ct.,  27  Mich. 
303.  Va. — Valley  Turnpike  Co.  v.  Moore, 
100  Va.  702,  42  S.  E.  675;  Cowan  v. 
Fulton,  23  Gratt.  (64  Va.)  579;  Cowan 
V.  Doddridge,  22  Gratt.  (63  Va.)  458. 

As  to  reinstatement  of  appeal,  see  2 
Standard  Proc.  397. 

[aj  A  dismissal  of  a  writ  of  error 
by  a  court  is  a  refusal  to  hear  and 
decide  a  cause  and  mandamus  will  lie. 
Harrington  r.  Holler,  111  U.  S.  796, 
4  Sup.  Ct.  697,  28  L.  ed.  602,  it  is 
not  a  final  order  from  which  an  ap- 
peal will  lie. 

84.  State  ex  rel.  Washington  D.  & 
Imp.  V.  Moore,  21  Wash.  629,  59  Pac. 
505;  State  ex  rel.  Mclntyre  v.  Superior 
Court,  21  Wash.  108,  57  Pac.  352. 

85.  Guvton  v.  Neal,  48  Colo.  549,  111 
Pac.  84. 

86.  Bell  r.  Thomas,  49  Colo.  76,  111 
Pac.  76,  31  L.  R.  A.  (N.  S.)  664.  See 
Guyton  r.  Neal,  48  Colo.  549,  111  Pac. 
84,  denying  relief  as  the  justice  had 
made  no  order. 

87.  Board  of  Ecvenue  r.  Birming- 
ham Water  Works  Co.,  160  Ala.  152,  49 
So.  683. 

88.  See  Ex  parte  Hughes,  114  U.  S. 
147,  5  Sup.  Ct.  823,  29  L.  ed.  134,  where 
a  rule  to  show  cause  why  a  writ  should 
not  issue  was  granted  but  discharged 
on  a  showing  that  the  petitioner  had 
not  been  adjudged  the  owner  of  the 
monev  paid. 

89.'    Ex    parte    Walter    Brothers,    89 
Ala.   237,   7  So.   400,   18   Am.   St.   Eep. 
I  103. 
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except  in  those  jurisdictions  where  an  action  on  an  official  bond  is  re- 
garded as  an  adequate  substitute  for  mandamus.^" 

q.  Clerical  Duties,  Dockets  and  Records.  —  IMinisterial  duties  of 
clerks  of  court  may  be  compelled  by  mandamus,  if  there  is  no  other 
adequate  remedy.^^  Thus  mandamus  will  lie  to  compel  a  clerk,  or  jus- 
tice who  has  no  clerk,  to  tile  papers  where  he  erroneously  refuses  to 
perform  his  duty  in  this  respect.^-  The  right  to  a  writ  of  mandamus 
to  compel  the  making  and  alteration  of  records  will  be  treated  in  a 
subsequent  title.®^ 

r.  Chamber  Business.  —  Mere  chamber  business  of  a  judge  will  not 
ordinarily  be  interfered  with  by  mandamus.®* 

s.  Bonds.  —  A  judge  or  justice  may  be  compelled  to  act  in  pro- 
ceedings relating  to  bonds  where  he  erroneously  refuses  to  perform 
his  duty  in  such  case.^^  The  discretion  of  a  court  or  clerk  as  to 
matters  relating  to  bonds  and  security  will  not  be  controlled  in  the 
absence  of  abuse  of  discretion,'-*^  but  ministerial  acts  relating  thereto 
wdll  be  compelled  on  the  failure  or  refusal  of  the  court,  judge  or  other 


90.  state  ex  rel.  Adgate  v.  Meiley, 
22  Ohio  St.  534,  where  the  judge  refused 
to  pay  over  money  to  land  owner  in 
condemnation  suit  after  affirmance  on 
appeal,  mandamus  would  not  lie  as  the 
party  had  an  action  on  the  judge's 
bond. 

See  supra,  III,  D,  2. 

91.  State  ex  rel.  Stiefif  v.  Bradshaw, 
39  Fla.  137,  22  So.  296  (to  compel  tax 
deed) ;  Walker  v.  Howard,  10  Tex.  Civ. 
App.  602,  30  S.  W.  1091.  See  supra, 
IV,  B. 

[a]  The  issuance  to  a  witness  of  a 
certificate  of  attendance  for  his  fees 
will  not  be  compelled  where  he  has  not 
in  fact  attended  court  although  he 
makes  an  affidavit  to  that  effect.  State 
ex  rel.  Sawyer  v.  Greene,  91  Wis.  500, 
65  N.  W.  181. 

92.  Cal. — Kozminsky  v.  Williams,  126 
Cal.  26,  58  Pac.  310,  affidavit  of  at- 
tachment. Idaho. — State  v.  Quarles,  13 
Idaho  252,  89  Pac.  636,  information. 
N.  Y.— People  ex  rel.  Jaffe  v.  Bolte,  35 
Misc.  53,  71   N.  Y.  Supp.   74. 

[a]  Mandamus  to  the  judge,  how- 
ever, is  not  authorized  on  the  clerk's 
refusal  to  file  papers.  Kruegel  v.  Nash, 
31   Tex.  Civ.  App.   15,  70  S.  W.  983. 

93.  See  the  title  "Records." 

94.  Ex  parte  Brown,  5  Cow.  (N.  Y.) 
31. 

95.  Gruner  v.  Moore,  6  Colo.  526; 
Church  V.  United  States  ex  rel.  Fid.  & 
Dep.  Co.,  13  App.  Cas.  (D.  C.)  264, 
where   the   justice   was    compelled    to 


consider    the    sufficiency    of    proposed 
sureties. 

96.  Johnson  v.  Schoch,  84  Kan.  884, 
115  Pac.  638  (where  the  court  refused 
a  personal  appeal  bond  of  one  adjudged 
insane);  State  v.  Scott,  60  Neb.  98,  82 
N.  W.  320. 

[a]  Approval  of  Bond. — The  discre- 
tion of  a  court  or  clerk  in  approving 
a  bond  will  not  be  interfered  with  on 
mandamus.  Ala. — Mobile  Mutual  Ins. 
Co.  V.  Cleveland,  76  Ala.  321.  Mb. 
State  V.  Klein,  137  Mo.  673,  39  S.  W. 
272.  Neb. — State  ex  rel.  German  Sav. 
Bank  r.  Fawcett,  58  Neb.  371,  78  N.  W. 
636.  Okla. — Monroe  v.  Beebe,  10  Okla. 
581,  64  Pac.  10. 

[b]  Whether  additional  undertaking 
shall  be  exacted  is  within  the  court's 
discretion  and  mandamus  will  not  lie. 
American  W.  &  P.  Co.  v.  Superior 
Court,  19  Cal.  App.  497,  126  Pac.  497. 

[c]  Wliat  (1)  the  amount  and  con- 
dition of  a  supersedeas  bond  shall  be 
will  not  be  controlled.  State  ex  rel. 
Purvis  V.  Palmer,  57  Fla.  541,  48  So. 
638.  (2)  A  trial  court  will  not  by 
mandamus  be  required  to  fix  a  bond 
superseding  a  prohibitory  injunction. 
Lund  V.  Idaho  &  W.  N.  R.,  48  Wash. 
453,  93  Pac.  1071.  (3)  Where  a  party 
has  no  absolute  right  to  a  supersedeas, 
the  refusal  of  the  court  in  its  dis- 
cretion to  fix  the  amount  of  the  bond 
will  not  be  reviewed  on  mandamus. 
State  V.  Scott,  60  Neb.  98,  82  N.  W. 
320. 
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officer  to  perform  them.^^  The  approval  of  a  bond  in  conipliance  with 
a  valid  statute  requiring  it,  being  a  mere  ministerial  duty,  may  be 
compelled  by  mandamus ;»'  the  rule  is  otherwise,  however,  if  there  be 
a  reasoua])le  question  as  to  the  sufficiency  of  the  bond.^® 

t.  Ecfereuccs.  —  Mandamus  as  a  remedy  to  compel  a  reference  will 
be  treated  Qlsewhere  in  this  work/ 

2.  In  Particular  Actions  or  Proceedings.  —  a.  Criminal  Actions. 
(1.)  In  General.^  — The  remedy  l)y  man^lamus  is  available  in  criminal 
cases  as  well  as  civiP  under  the  same  general  rules.  Thus  while  it  can- 
not be  used  to  direct  a  judicial  officer  in  a  criminal  case  how  to  exer- 
cise his  discretion,  or  review  that  discretion  after  it  has  been  exercised,* 


97.     Sec  cases  below. 

[a]  To  Fix  Amount  of  Stay  Bond. 
Cal. — Spencer  v.  Troutt,  i:i3  Cal.  605, 
65  Pac.  1083;  Gordan  r.  Graham,  153 
Cal.  297,  95  Pac.  145;  Wiusor  Pottery 
Wks.  r.  Superior  Court,  13  Cal.  App. 
360,  109  Pac.  843.  Neb.— State  i'. 
Fawcett,  60  Neb.  393,  83  N.  W.  176; 
State  ex  rel.  German  Sav.  Bank  v. 
Fawcett,  58  Neb.  371,  78  N.  \V.  636. 
Tex. — Aetna  Club  r.  Jackson  (Tex.  Civ. 
App.),  187  S.  W.  971.  Wash.— State 
ex  rel.  Holcomb  r.  Yakey,  48  Wash.  419, 
93  Pac.  928;  State  ex  rel.  Denham  v. 
Superior  Court,  28  Wash.  590,  68  Pac. 
1051. 

[b]  To  reduce  the  amount  of  the 
bond  required  on  appeal  to  tlie  proper 
amount.  Perkins  v.  Ills  Creditors,  123 
La.  495,  49  So.  137;  Fleming  v.  Ottawa 
Probate  Judge,  137  Mich.  139,  100  N. 
W.  272. 

[e]  To  Return  Replevy  Bond  as  For- 
feited.—Garrett  V.  Cobb  (Ala.),  74  So. 
226. 

[d]  To  compel  release  of  surety 
under  statute  jjrovitlin^  therefor. 
United  States  Fid.  &  Guar.  Co.  v. 
Peebles,   100   Va.   585,  42   S.   E.   310. 

98.  Ala. — Ex  parte  Candee,  48  Ala. 
386.  Ark.— Bosely  r.  Woodruflf  Co.  Ct., 
28  Ark.  306.  Colo.— Daniels  v.  Miller. 
8  Colo.  542,  9  Pac.  18.  D.  C— Bundy 
f.  United  States,  25  App.  Cas.  459, 
where  the  justice  refused  to  approve 
the  bond  because  of  an  untenable  ob- 
jection to  the  name  of  the  proposed 
surety  in  the  notice  of  offering  of 
bond.  HI.— People  v.  Church,  103  111. 
App.  132.  Ind. — Coats  r.  State  ex  rel. 
Marion  Window  Glass  Co.,  133  Ind. 
36,  32  N.  E.  737.  Mo.— State  v.  La- 
fayette County  Ct.,  41  Mo.  221.  Neb. 
State  ex  rel.  Rickgauer  r.  Kloke,  78 
Neb.  133,  110  N.  W.  687.  Okla.— State 
ex  rel.  Stevenson  v.  McMillan,  21  Okla. 


384,  96  Pac.  618.  Tex.— Meyer  v.  Car- 
olan,  9  Tex.  250  (quaere);  Ex  parte 
Hunt,  72  Tex.  Crim.  124,  161  S.  W. 
457. 

[a]  If  a  clerk  refuses  to  consider 
the  sufficiency  of  a  bond  for  an  as- 
signed insufficient  reason,  mandamus 
will  lie  to  compel  him  to  act  and  pro- 
nounce upon  the  bond's  sufficiency. 
Mobile  Mutual  Ins.  Co.  r.  Cleveland,  76 
Ala.   321. 

[b]  The  party  can  have  relief  only 
by  showing  that  he  has  a  clear  legal 
right  to  have  the  tendered  bond  ap- 
proved and  that  it  is  the  imperative 
duty  of  the  iustice  to  approve  it.  State 
r.   r)aly.  17.i   Ind.   lOS.  93   N.  E.   539. 

[c|  If  the  bond  tendered  does  not 
comply  with  the  statute,  mandamus 
will  not  lie.  State  r.  Daly,  175  Ind. 
108,  93  N.  E.  539,  where  bond  con- 
tained no  penalty. 

■  [d]  If  an  appeal  bond  is  tendered 
after  the  time  for  taking  an  appeal 
has  expire<l,  mandamus  to  compel  fil- 
ing and  approval  of  such  bond  will 
not  lie.  Henderson  v.  Pendleton  (Okla.), 
154  Pac.  1145. 

99.  Coats  V.  State  ex  rel.  Marion 
Window  Glass  Co.,  133  Ind.  36,  32  N. 
E.  737. 

1.  See  the  title  "References." 

2.  Mandamus  to  compel  bail,  see 
the  title  "Recognizances  and  Bail." 

3.  Benners  v.  State,  124  Ala.  97,  26 
So.  942. 

[a]  To  compel  a  court  to  set  aside 
an  order  appointing  a  stenographer  to 
take  testimony  before  the  grand  jury, 
contrary  to  statute,  a  writ  will  issue. 
Com.  r."  Berrv,  29  Ky.  L.  Rep.  234,  92 
S.   W.  93(5. 

4.  Ala. — Benners  r.  State,  124  Ala. 
97,  26  So.  942.  N.  J.— In  re  Carle,  60 
N.  J.  L.  83,  37  Atl.  608.  Utah.— State 
V.   Hart,   19   Utah   438,   57    Pac.    415. 
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it  may  be  used  to  set  in  motion  the  performance  of  duties  judicial  as 
well  as  ministerial,*^  and  to  compel  a  court  to  exercise  jurisdiction  in 
criminal  matters  when  it  refuses  to  do  so.®  When  his  trial  has  been 
arbitrarily  postponed,  or  the  court  has  refused  to  take  any  action  and 
the  case  is  beyond  the  exercise  of  judicial  discretion,  or  there  is  a 
flagrant  violation  of  constitutional  right,  or  the  trial  court  is  without 
jurisdiction,  an  accused  admitted  to  bail  has  a  remedy  by  mandamus.'' 

(II.)  Warrant  of  Arrest.  —  If  a  judge  refuses  to  act  on  an  informa- 
tion when  it  is  his  duty  to  do  so.  he  may  be  compelled  to  do  so,^  but 
his  discretion  on  such  application  and  information  will  not  be  con- 
trolled.^ If  the  duty  to  issue  a  warrant  is  ministerial,  mandamus  will 
lie.^°  It  seems  that  the  sheriff  may  be  mandamused  to  execute  the  war- 
rant in  a  proper  case.^^ 

(III.)  Preliminary  Examination.  —  A  justice  of  the  peace  may  be 
compelled  by  mandamus  to  proceed  with  the  preliminary  examination.^' 

(IV.)  Indictment,  Information  and  Complaint.  —  A  dismissal  of  the  in- 
dictment on  the  ground  the  defendant  is  not  brought  to  trial  within 
the  statutory  time,  may  be  compelled^^  on  the  refusal  of  the  trial  court 
to  do  so.^*    But  when  the  court  has  a  discretion  as  to  the  dismissal  of 


Wash. — State  ex  rel.  Romano  v.  Yakey, 
43  Wash.  15,  21,  85  Pac.  990. 

5.  Benners  v.  State,  124  Ala.  97,  26 
So.  942. 

6.  Ala. — Banners  v.  State,  124  Ala. 
97,  26  So.  942;  Ex  parte  State  of  Ala- 
bama, 115  Ala.  123,  22  So.  115.  Idaho. 
Hays  V.  Stewart,  7  Idaho  193,  61  Pac. 
591.  Utah.— State  v.  Hart,  19  Utah 
438,  57  Pac.  415. 

Compare  supra,  IV,  A,  2,  b,  (III) ; 
IV,  A,  5. 

7.  State  ex  rel.  Eubanks  v.  Cole,  4 
Okla.  Cr.  25,  109  Pac.  736. 

8.  Benners  v.  State,  124  Ala.  97,  26 
So.  942;  State  ex  rel.  Romano  V.  Yakey, 
43  Wash.  15,  21,  85  Pac.  990. 

9.  State  ex  rel.  Romano  v.  Yakey, 
43  Wash.  15,  21,  85  Pac.  990. 

10.  Ky. — Com.  v.  Hughes,  174  Ky. 
404,  192  S.  W.  517.  Mo.— State  ex  rel. 
Benson  v.  Brooks,  167  Mo.  App.  619, 
150  S.  W.  725,  on  filing  of  complaint 
showing  that  a  person  has  threatened 
or  is  about  to  commit  an  offense.  Ohio. 
McGannon  v.  State  ex  rel.  Dennis,  23 
Ohio  Cir.  Ct.   (N.  S.)    301. 

[a]  If  a  magistrate  (1)  who  is  sat- 
isfied from  the  information  that  an  of- 
fense has  been  committed  fails  to  is- 
sue a  warrant  of  arrest,  mandamus  will 
lie.  Marshall  v.  Herndon,  161  Kv.  232, 
170  S.  W.  623.  (2)  But  it  is "  other- 
wise if  he  is  not  so  satisfied.  People 
ex  rel.  Lindgren  v.  McGuire,  151  App. 
Div.  413,  136  N.  Y.  Supp.  88. 


[b]  The  issuance  of  a  warrant  on 
an  information  on  oath  that  an  offgnse 
is  committed  is  ordinarily  a  ministerial 
duty  and  may  be  compelled  by  writ 
of  mandate.  State  v.  Rouse,  86  S.  C. 
344,  68  S.  E.  629. 

11.  See  cases  cited  below. 

[a]  If  the  complaint  Is  defective 
mandamus  will  not  issue.  Beecher  v. 
Anderson,  45  Mich.  543,  8  N.  W.  539. 

[b]  The  writ  will  not  issue  to  re- 
quire a  sheriff  to  return  the  prisoner 
before  a  particular  justice  when  jus- 
tice is  better  subserved  by  returning 
him  before  another  justice.  Evans  v. 
Thomas,  32   Kan.  469,  4  Pac.  833. 

12.  People  V.  Barnes,  66  Cal.  594,  6 
Pac.  698;  State  ex  rel.  Guion  v.  Brunot, 
104  La.  237,  28  So.  996,  even  where 
waived  by  the  accused. 

13.  Ex  parte  Ford,  160  Cal.  334,  347, 
116  Pac.  757,  Ann.  Cas.  1912D,  1267, 
35  L.  R.  A.  (N.  S.)  882  (ovemtling 
Strang  v.  Grant,  3  Cal.  Unrep.  Cas.  706, 
31  Pac.  574);  Ford  v.  Superior  Court,  17 
Cal.  App.  1,  118  Pac.  96;  McLeod  v. 
Graham,  6  Okla.  Crim.  197, 118  Pac.  160; 
State  ex  rel.  Sims  v.  Caruthers,  1  Okla. 
Crim.  428,  98  Pac.  474;  State  ex  rel. 
Eubanks  v.  Cole,  4  Okla.  Crim.  25,  109 
Pac.   736. 

14.  McLeod  v.  Graham,  6  Okla.  Crim. 
197,  118  Pac.  160.  See  In  re  Clark,  79 
Ore.  325,  154  Pac.  748,  155  Pac.  187, 
denying  relief  as  the  party  has  a  rerae- 
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an  indictment  the  writ  will  not  lie.^'^  Mandamus  will  lie  to  compel  a 
court  to  certify  copies  of  lost  or  stolen  indictments  on  due  proof  of 
their  authenticity,^'" 

As  to  Defendant's  Right  To  Examine  Complaint.  —  It  seems  that  man- 
damus will  lie  to  enforce  the  defendant's  right  to  examine  a  criminal 
complaint  against  him.^^ 

(V.)  Trial,  Judgment,  Sentence  and  Imprisonment.  —  If  the  court  being 
of  the  erroneous  opinion  that  the  statute  under  which  criminal  pro- 
ceedings are  had  is  invalid  quashes  -them,  mandamus  will  lie  to  compel 
it  to  proceed.^^  The  entry  of  judgment  of  aecjuittal  may  be  compelled 
on  reception  of  a  verdict  "not  guilty, "^°  but  not  where  the  jury  dis- 
agreed and  the  court  adjourned  the  terra  without  anything  appearing 
to  show  the  discharge  of  the  jury.^°  A  court  may  be  compelled  by 
mandamus  to  render  a  sentence  required  by  law,^^  and  to  issue  the 
necessary  warrants,'^  and  the  sheriff  may  be  required  to  imprison  a 
person  convicted.-"  If  the  discharge  of  a  prisoner  is  a  ministerial 
duty  under  the  statute,  mandamus  will  lie  to  compel  such  discharge.^* 

b.  Probate  Frocfcdings.  —  ^Mandamus  will  issue  against  a  probate 
court  or  judge,"  but  not  to  control  or  review  the  exercise  of  his  dis- 


dy   by    motion    for   dismissal    and    ap- 
peal. 

15.  La.— State  v.  Fritz,  126  La.  1066, 
53  So.  321;  State  v.  Werner,  126  La. 
1064,  53  So.  321  (where  the  preliminary 
proceedings  were  dismissed  and  an  in- 
dictment filed,  and  defendant  moved  to 
dismiss  the  indictment  and  for  pre- 
liminary examination).  Ore. — In  re 
Clark,  79  Ore.  325,  154  Pac.  748,  155 
Pac.  187,  as  where  the  district  attorney 
requests  it.  Utah. — State  ex  rel.  Barnes 
V.  Second  District  Court,  36  Utah  396, 
104  Pac.  282. 

As  to  vacation  of  the  action  of  a 
court  in  quashing  an  indictment  or  in- 
formation for  want  of  jurisdiction.  See 
12  Standard  Proc.  643. 

16.  State  ex  rel.  Null  r.  Circuit 
Court,  20  S.  T).  122,  104  N.  W.   1048. 

As  to  supplying  lost  indictments,  see 
generally  12  Standard  Proc.  160. 

17.  See  People  ex  rel.  Steinhardt  r. 
Fuller,  68  N.  Y.  Supp.  742. 

18.  Grand  Rapids  r.  Braudv,  105 
Mich.  670,  64  N.  W.  29,  55  Am.  St. 
Rep.   472,  32  L.  R.   A.   116. 

19.  State  ex  rel  Gabe  v.  Main,  66 
Wash.  381,  119  Pac.  844. 

20.  Ex  parte  Cage,  45  Cal.  248,  the 
prisoner  may  present  this  defense  on 
the  second  trial. 

21.  Marks  v.  Wentworth,  199  Mass. 
44,  85  N.  E.  81 :  Cropsev  r.  Tiernan, 
172  App.  Div.  435,  158  "N.  Y.  Supp. 
948. 


[a]  On  Suspension  of  sentence. 
Where  on  a  plea  of  guilty,  the  court 
sentenced  the  defendant  and  then  with- 
out authority  suspended  sentence  in- 
definitely, mandamus  will  lie  to  compel 
the  judge  to  vacate  the  order  of  sus- 
pension. Ex  parte  United  States,  242 
U.  S.  27,  37  Sup.  Ct.  72,  61  L.  ed. 
129. 

22.  State  ex  rel.  Campbell  r.  Supe- 
rior Court,  25  Wash.  271,  65  Pac.   183. 

[a]  The  issuance  of  a  death  warrant 
under  existing  laws  will  be  compelled 
although  before  the  death  warrant  cau 
be  carried  into  execution  the  existing 
law  will  be  superseded  by  a  later  en- 
actment. State  ex  rel.  Campbell  v. 
Superior  Court,  25  Wash.  271,  65  Pac 
183. 

23.  Waite  v.  Washington,  44  Mich. 
388,  6  N.  W.  874.  ' 

24.  People  ex  rel.  Horowitz  r.  Cog- 
gey,  131  App.  Div.  20,  115  N.  Y.  Supp. 
836;  People  ex  rel.  Lukagus  r.  Barry, 
62  Misc.  33,  115  N.  Y.  Supp.  104,  under 
vagrancy  statute. 

25.  See   generally  supra,  IV,  B. 

fa]  An  order  showing  due  notice  to 
creditors  may  be  compoilod  where  tho 
facts  make  it  the  court  'a  duty  to  make 
such  order.  Henslev  v.  Superior  Court, 
111  Cal.  541,  44  Pac.  232;  .Johnston  v. 
Superior  Court,  105  Cal.  666,  39  Pac. 
36. 

Mandamus  to  compel  appointment  of 
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cretion,^^  or  compel  what  it  has  not  power  to  do."  If  a  court  on  ad 
mitting  a  will  to  probate,  refuse  to  appoint  as  executor  the  person 
nominated  in  the  will,  mandamus  will  lie,^^  unless  other  facts  appear 
precluding  the  nominee  from  asserting  his  right  to  letters.^^  And 
mandamus  will  lie  to  compel  the  appointment  as  administrator,  of  the 
person  entitled  under  the  statute,'"  the  facts  in  the  case  being  undis- 
puted,^^ but  not  to  review  a  refusal  to  remove  a  personal  representa- 
tive.^^ Mandamus  may  be  directed  against  an  executor  or  administra- 
tor.^^ 

c.  Attackment  and  Garmsliment.  —  In  conformity  to  the  general 
rules  already  discussed,^*  mandamus  will  lie  to  compel  ministerial 
duties  in  connection  with  an  attachment,^'  but  not  to  control  the  court's 


guardian,  see  10  Standard  Proc.  796. 
797,  and  supplement  thereto. 

Refusal  of  probate  court  to  appoint 
minor's  nominee  for  guardian,  may  be 
reviewed  by  mandamus,  see  10  Stand- 
ard Proc.  80.5. 

Mandamus  to  compel  court  to  require 
executor  to  iile  inventory,  see  6  Stand- 
ard Proc.  524. 

Mandamus  to  compel  court  to  settle 
guardian's  account,  see  10  Standard 
Proc.  830. 

26.  See  infra,  this  note. 

[a]  Extending  Time  for  Creditors 
To  Present  Their  Claims. — People  ex  rel. 
Attorney  v.  Judge  of  Probate,  16  Mich. 
204. 

[b]  Approval  o  f  Administrator's 
Sale. — Trainer  i\  Porter,  45  Mo.  336. 

[e]  To  compel  him  (1)  to  order  the 
holding  of  a  family  meeting  (State  v 
Judge,  etc.,  15  La.  Ann.  113),  or  (2) 
to  homologate  the  proceedings  thereof. 
Succession  of  Cosner,  140  La.  375,  72 
So.  1017. 

[d]  To  Compel  Allowance  of  Con- 
tingent Claim. — John  Hancock  Mut. 
Life  Ins.  Co.  i\  Durfee,  97  Mich.  613, 
57  N.  W.  189. 

27.  Corby  v.  Durfee,  96  Mich.  11,  55 
N.  W.  386,  to  vacate  order  admitting 
will  to  prolsate. 

28.  Succession  of  Serres,  133  La. 
e29,  63  So.  409;  State  ex  rel.  Aber- 
crombie  v.  Holtcamp,  267  Mo.  412,  420, 
185  S.  W.   201. 

29.  State  ex  rel.  Abercrombie  v. 
Holtcamp,  267  Mo.  412,  420,  185  S.  W 
201,  where  nominee  renounced. 

30.  Bvennan's  Admr.  v.  Harris,  20 
Ala.  185;  State  ex  rel.  Thompson  V. 
Norton!,  269  Mo.  563,  191  S.  W.  429; 
State  ex  rel.  Mitchell  v.  Guinotte,  113 
Mo.  App.  399,  86  S.  W.  884.  But  see 
People  ex  rel.  Campau  v.  Probate  Judge. 


36   Mich.    500,   holding   mandamus   not 
proper  remedy. 

[a]  Waiver. — If  the  court  has  de- 
termined the  person  entitled  thereto 
has  waived  his  right,  the  writ  will  not 
lie.  State  ex  rel.  Thompson  v.  Nor- 
toni,  269  Mo.  563,  191  S.  W.  429; 
State  e.9!  rel.  Scanland  v.  Thompson 
(Mo.  App.),  187  S.  W.  804. 

31.  State  ex  rel.  Mitchell  v.  Guinotte, 
113  _Mo.  App.  399,  405,  86  S.  W.  884, 
for  if  the  return  to  the  alternative  writ 
denies  that  the  plaintiff  is  next  of  kin, 
the  question  becomes  judicial  and  can- 
not be  reviewed  on  mandamus. 

32.  American  Missionary  Assn.  v. 
Hall,  138  Mich.  247,  101  N.  W.  535. 

33.  State  ex  rel.  Chemung  Min.  Co. 
V.  Cunningham,  6  Idaho  113,  53  Pac. 
451,  to  compel  administrator  to  execute 
conveyance  after  return  of  sale. 

34.  See  supra,  TV,  A. 

[a]  For  Technical  Irregularity. — Man- 
damus to  set  aside  a  sale  of  attached 
property  on  the  ground  of  insufBcieney 
of  the  officer's  return  will  not  lie 
where  the  affidavit  of  the  sheriff  shows 
the  omitted  steps  were  taken.  People 
ex  rel.  Hyde  v.  Judge  of  Circuit  Ct., 
1   Doug.   (Mich.)    417. 

35.  Cal. — Kozminsky  v.  Williams,126 
Cal.  26,  58  Pac.  310,  a  clerk  may  be 
mandamused  to  file  an  affidavit  and 
undertaking  on  attachment.  Mont. 
State  V.  Eddy,  10  Mont.  311,  25  Pac. 
1032,  to  order  garnishee  to  appear  and 
testify  under  oath.  R.  I. — Santee  Eiver 
Co.  V.  Webster,  23  B.  L  599,  51  Atl, 
218,  to  accept  a  sufficient  bond  and 
release    attachment. 

[a]  Without  necessary  court  order, 
the  issuance  of  a  warrant  of  attach- 
ment will  not  be  directed.  Kozminsky 
V,  Williams,  126  Cal.  26,  58  Pae.  310 
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discretion  therein,^'^  or  to  review  the  action  of  the  court  on  the  proceed- 
ings had  therein. ^■^  Nor  will  the  writ  lie  where  there  is  another  rem- 
edy.^*'   And  similar  rules  are  applica})le  to  garnishment  proeeeding:s.^*' 

d.  Prohibition.  —  IMandainus  is  not  the  proper  remedy  for  the  im- 
provident granting  of  a  rule  nisi  on  application  for  writ  of  prohibi- 
tion;**' but  mandamus  may  issue  where  the  order  granting  a  peremp- 
tory writ  is  made  without  authority  and  is  void.*^ 

e.  Certiorari.  —  ^landamus  will  not  lie  to  compel  quashal  of  a  writ 
of  certiorari.** 

f.  Injunction.  —  Mandamus  in  injunction  suits  is  elsewhere  dfS- 
cussed.*'' 

g.  Mandamus.  —  The  remedy  of  a  party  who  has  been  denied  a 
writ  of  mandamus  by  a  tribunal  is  not  by  application  to  a  higher  tribu- 
nal for  a  mandamus  to  compel  granting  of  the  writ.** 

h.  Forcible  Entry  and  Dr/anffr.  —  ■  IMandamus  will  lie  in  forcible 
entry  and  detainer  suits  in  accordance  with  the  general  rules.*^ 


36.  l^x  parte  MeKissack,  107  Ala. 
493,  18  So.  140. 

[a]  To  compel  the  court  to  require 
the  garnishee  to  answer  orally  in  court, 
ytate  (.'■  rtl  Siiites  v.  Kightor,  49  La. 
Ann.  (i!Mi,  i2i2  So.  245. 

[Vi]  To  vacate  order  on  motion  to 
dismiss  attachment  suit  because  of  in- 
siiliicieney  of  bond  or  other  reason 
Ex  parte  Mi-Kissack,  107  Ala.  493,  18 
So.  140;  Martin  Lumber  Co.  v.  Me- 
nominee Circ.  Judge,  116  Mich.  354,  74 
N.  W.  649. 

37.  See  cases  cited  below. 

[a]  To  compel  the  allowance  of  a 
claim  of  exemption  which  has  been 
disallowed.  Gregg  r.  State  ex  rel. 
Branch,  151  Ind.  241,  51  N.  E.  359; 
Blair  r.  McCann,  23  Ky.  L.  Rep.  1226, 
64  S.  W.  984.  Contra,  Ex  parte  Barnes, 
84  Ala.  540,  4  So.  769. 

[b]  To  review  and  vacate  an  order 
quashing  tlie  writ  of  garnishment.  Rec- 
or  I'.  St.  Clair  Circuit  Judge,  139  Mich. 
156,  102  N.  W.  643. 

[c  1  To  vacate  order  refusing  to  dis- 
charge the  garnislieo.  Baldwin  r.  Ro- 
man, 126  Ala.  266,  28  So.  40. 

38.  Pee  supra,  ITT,  D. 

[a]  To  compel  dismissal  of  garnish- 
ment proceeding  for  defective  service 
in  original  suit.  Freud  f.  Saginaw  Cir- 
cuit JudgTB,  125  Mich.  670,  85  N.  W. 
193. 

fb]  Where  the  sheriff  refuses  to  re- 
turn the  property  to  the  person  ad- 
judged to  be  the  owner  in  a  third  party 
claim  suit.  State  v.  Gillespie,  9  Neb. 
505,  4  N.  W.  239. 

39l     See  infra,  this  note. 
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[a]  Mandamus  will  lie  (1)  to  post- 
pone trial  of  the  garnishment  proceed- 
ing pending  appeal  where  such  is  the 
intent  of  the  statute  (Wattles  r.  Wayne 
Circ.  Judge,  119  Mich.  356,  78  N.  W. 
123),  and  (2)  to  compel  vacation  of 
an  order  requiring  garnishee  to  deliver 
certain  notes  not  shown- by  his  dis- 
closure to  belong  to  the  defendant. 
People  ex  rcl.  Townsend  v.  Cass  Circuit 
Judge,  39  Mich.  407. 

40.  Ex  parte  Campbell,  130  Ala.  171, 
30  So.  385.  Compare,  Ex  parte  Keeling, 
50  Ala.  474. 

41.  Ex  parte  Campbell,  130  Ala.  171, 
30  So.  385  (where  granted  in  vacation 
without  notice — explaining  local  crises) ; 
Ex  parte  Boothe,  64  Ala.  312. 

42.  Gibson  r.  Lane,  97  Mich.  620,  57 
N.  W.  189.  Compare  Jacobs  r.  Wayne 
Circ.  Judge,  132  Mich.  55,  92  N.  W. 
783,  where  a  party  was  not  prevented 
from  appealing. 

43.  Mandamus  to  compel  issuance, 
see  13  Staxdak!)  Proc.   125. 

Mandamus  to  compel  dissolution  of 
temporary  injunction,  see  13  staxdard 
Proc.  245. 

44.  See  infra,  VT,  N,  2  and  3. 

45.  See   infra,   this  note. 

[a]  To  Require  Issuance  of  Writ  of 
Restitution. — State  ci  rd.  Beach  v. 
Fields,  62  Neb.  520,  87  N.  W.  318. 

[b]  To  compel  execution  of  writ  of 
restitution,  writ  will  lie.  Fremont  v. 
Crippen,  10  Cal.  211.  Compare  Ex  parte 
Williamson,  8  Ark.  424,  holding  error 
would  lie  to  action  of  court. 

[c]  To  compel  rendition  of  judg- 
ment for  treble  damages,  the  writ  will 
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i.  Assignment  for  BeneM  of  Creditors.  —  In  proceedings  arising 
out  of  an  assignment  for  benefit  of  creditors,  mandamus  will  lie  under 
appropriate  circumstances.'*" 

j.  Arbitration  and  Award.  —  Ministerial  duties  arising  out  of  an 
arbitration  may  be  enforced  by  mandamus. *'' 

k.  Divorce  Actions.  —  Mandamus  is  sometimes  resorted  to  in  aid 
of  divorce  actions.*^ 

1.  Quo  Warranto.  —  The  institution  of  quo  warranto  proceedings 
usually  rests  in  the  discretion  of  the  prosecuting  attorney  or  other 
proper  officer,  and  Avill  not  be  controlled  by  mandamus.*® 

m.  Matters  Relating  to  Attoryieys.  —  An  attorney  may  enforce  his 
right  to  practice  in  a  particular  court  by  mandamus  when  prohibited 
by  the  court  from  so  doing,^^  and  an  applicant  may  compel  an  exam- 
ination for  admission  to  practice  law,^^  but  not  to  compel  his  admission 
to  the  bar.'^^  A  writ  of  mandate  will  issue  to  compel  a  substitution  of 
attorneys  when  it  is  the  court's  duty  to  order  it,®^  but  not  when  it  is 
within  the  court's  discretion  and  such  discretion  is  properly  exer- 
cised.^*    Nor  is  mandamus  the  proper  remedy  to  collect  attorney's 


not  lie  as  appeal  is  an  adequate  remedy. 
Early  v.  Mannix,  15  Cal.  149. 

40.  Cal.— O'Neill  v.  Reynolds,  116 
Cal.  264,  48  Pac.  57.  Ohio.— See  State 
ex  rel.  Backus  v.  Millard,  15  Ohio  Cir. 
Ct.  460,  476,  8  Ohio  Cir.  Dec.  672, 
denying  mandamus  to  set  aside  dis- 
charge of  assignee  and  to  allow  filing 
of  additional  account  as  petition  in 
error  will  lie.  Wis. — State  ex  rel.  Fourth 
Nat.  Bank  r.  Johnson,  103  Wis.  591,  79 
N.  W.  1081,  51  L.  R.  A.  33,  66,  where 
mandamus  issued  to  compel  a  court  to 
permit  an  examination  on  oath  of  an 
assignee  after  refusal  of  the  trial  court 
to  do  so. 

[a]  To  set  aside  erroneous  order  ap- 
pointing assignee  mandamus  will  not 
lie.  O'Neill  v.  Reynolds  116  Cal.  264, 
48   Pac.   57. 

47.  See  infra,  this  note. 

[a]  Mandamus  will  lie  to  compel 
arlbitrators  to  return  to  clerk  an  award 
duly  returned  but  subsequently  with- 
drawn by  them.  Chapman  v.  Ewing, 
78  Ala.  403. 

To  compel  entry  of  judgment  on  arbi- 
tration, see  2  Standard  Proc.  638. 

48.  Ex  parte  King,  27  Ala.  387,  to 
compel  chancellor  to  order  husband  to 
support  wife  pending  action  and  to  pay 
attorney's  fees. 

49.  People  ex  rel.  Peabody  v.  Attor- 
ney General,  22  Barb.  (N.  Y.)  114,  3 
Abb.  Pr.  131,  13  How.  Pr.  179;  Ever- 
ding  V.  McGinn,  23  Ore.  15,  35  Pac. 
178. 


[a]     When  facts  are  laid  before  him 

from  which  the  district  attorney  can 
reasonably  conclude  that  a  franchise  is 
being  usurped,  it  is  his  duty  to  bring 
proceedings  and  mandamus  will  lie. 
Buggeln  V.  Doe,  8  Ariz.  341,  76  Pac. 
458. 

50.  Withers  x\  State  ex  rel.  Posey, 
36  Ala.  252,  267;  State  v.  Crosby,  24 
Nev.  115,  50  Pac.  127,  77  Am.  St.  Rep. 
786,  to  enforce  right  to  appear  in  court 
martial. 

Mandamus  to  restore  disbarred  attor- 
ney, see  3  Standard  Proc.  871. 

Reviewing  order  of  disbarment  for 
contempt,  see  5  Standard  Proc.  430. 

[a]  Disbarred  Attorney.— A  court 
may  be  mandamused  to  allow  a  dis- 
barred attorney  to  conduct  personally 
his  own  action.  Philbrook  v.  Superior 
Court,  111  Cal.  31,  43  Pac.  402,  even 
though  he  purchased  a  claim  in  the 
process  of  litigation. 

51.  State  ex  rel.  Lamson  v.  Baker, 
25  Fla.  598,  6  So.  445. 

52.  Petition  of  Splane,  123  Pa.  527, 
539,  16  Atl.  481;  Com.  ex  rel.  Bracken- 
ridge  V.  Judge  of  C.  PI.,  1  Serg.  &  R. 
(Pa.)  187. 

53.  Lee  v.  Superior  Court,  112  Cal. 
354,  44  Pac.  666;  State  ex  rel.  Davis  v. 
District  Court,  30  Mont.  8,  75  Pae. 
516. 

54.  See  Rundberg  v.  Belcher,  118 
Cal.  589,  50  Pac.  670,  denying  relief 
as  the  ground  upon  which  substitution 
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fees,  by  eompollinp:  issnanee  of  necessary  warrants  hy  commissioners," 
or  lo  compel  a  court  to  refuse  to  give  effect  to  a  discharge  until  pay- 
ment of  fees.'*'' 

A  prosecuting  attorney  may  sometimes  mandamus  a  court  to  permit 
him  to  exercise  his  functions,^^  as  where  his  right  to  do  so  is  admitted 
and  not  in  dispwtCj^*^  but,  on  the  other  hamT,  a  court  cannot  compel 
him  to  commence  a  criminal  action.^^ 

n.  In  Other  Proceedings.  —  There  will  be  found  elsewhere  in  this 
work  a  discussion  of  the  right  to  resort  to  mandamus  in  a  number  of 
other  proceedings  such  as  habeas  corpus,*'"  contempt,"^  eminent  do- 
main,"'- replevin,"'^  bail."*  removal  of  eauses,'''°  and   rc'^ieiverships.*"' 

V.  MANDAMUS  IN  ELECTION  CASES.  —  A.  Application  of 
Gexeral  Rules.  —  The  general  rules  as  to  when  a  mandamus  should 
and  should  not  issue  apply  to  mandamus  in  election  cases. "^  The  WTit 
will  lie  to  compel  the  performance  of  ministerial  duties  relating  to 
elections,"®  but  it  will  not  lie  to  control  the  discretion  reposing  in  the 
officers  unless  it  is  abused.^"  Although  generally  there  must  be  a  de- 
fault in  the  performance  of  official  duty,  before  the  writ  will  issue, 
in  some  extraordinary  cases  the  writ  may  issue  before  the  time  the 
boards  or  officers  are  required  to  act.^°    A  demand  for  performance  is 


was    denied    was    not    shown    and    no 
notice  was  given. 

55.  State  v.  Commissioners  of  Frank- 
lin Co.,  7  Ohio  N.  P.  5G3,  he  should 
appeal  from  the  decision  of  the  commis- 
sioners. 

56.  Kelly  v.  Horsely,  147  Ala.  508, 
41  So.  902. 

57.  Ala. — Ex  parte  Lusk,  82  Ala. 
519,  2  So.  140,  denying  application  as 
plaintiff  was  properly  excluded.  Colo. 
People  r.  Hallett,  1  Colo.  352.  La. 
State  ex  rcl.  Muller  v.  Brown,  106  La. 
437,  31   So.  50. 

[a]  A  county  attorney  cannot  by 
mandamus  compel  a  city  court  to  per- 
mit him  to  prosoc-ute  in  such  court,  by 
procccdintrs  in  the  name  of  the  state, 
all  defendants  who  are  charged  in  the 
name  of  the  city  with  offenses  against 
the  city  which  arc  also  offenses  against 
the  state.  .Jackson  r.  Swayne,  92  Tex. 
242,  47  S.  W.  711. 

I  b  I  The  discretion  of  the  court  in 
relieving  the  prosecuting  attorney  from 
taking  furtlicr  jmrt  in  a  trial  because 
of  his  misconduct  will  not  be  controlled 
by  mandamus.  State  ex  rel.  Drew  v. 
Smith,  8  Ohio  Dec.  Reprint  136. 

58.  Terrell  r.  Greene,  88  Tex.  539, 
547,  31  S.  W.  631. 

59.  Boyne  v.  Ryan,  100  Cal.  265,  34 
Pac.  707. 

60.  See  10  Staxdard  Prop.  962. 

61.  Mandamus  to  compel  institution 
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of  contempt  proceedings,  see  5  Stand- 
ard Proc.  431. 

Mandamus  to  compel  Issuance  of  at- 
tachment auaiiist  person  violating  in- 
junction.    See   13   STANDARD  Pkoc.  296. 

62.  See  8  Standard  1'roc.  359. 

63.  See  the  title  "Replevin." 

64.  See  the  title  "Recognizances 
and  BaU." 

65.  See  the  title  "Removal  of 
Causes. ' ' 

66.  See  the  title   "Receivers." 

67.  As  to  general  rules,   see  supra, 


III. 
68 
Mich 


Paul  V.  Benzie  Cire.  Judge,  169 
452,  135  N.  W.  283  (duty  of 
board  of  supervisors  to  order  prohibi- 
tion by  resolution  on  passage  of  local 
option"  law);  State  ex  rel.  Stokes  v. 
Roach  (Mo.),  190  S.  W,  277,  duty  of 
secretary  of  state  to  certify  question 
to  county  clerks  to  be  voted  on. 
Specific  instances,  see   infni,  V,  C. 

69.  Discretion  in  apportionment,  see 
infr<i,  V,   C,   1. 

Discretion  in  calling  election,  see 
infra,  V,  C,  3. 

Discretion  as  to  arrangement  of  bal- 
lot, SCO  infra,  V,  C,  5. 

Discretion  of  election  inspectors  in 
counting  votes,  see  infra,  V,  C,  8. 

70.  See  infra,  this  note. 

[a]  As  to  Filing  Nomination  Peti- 
tions.— It  being  presumed  that  the  mem- 
bers of  the  election  board  will  follow 
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not  required  in  election  matters  as  a  general  rule,  as  the  duties  are  of 
a  public  nature  and  the  law  itself  stands  in  lieu  of  a  demand.  The 
omission  to  perform  is  equivalent  to  a  refusal  to  do  so."  To  authorize 
the  issuance  of  the  writ  the  relator  must  have  a  clear  right,"  and  if 
he  is  a  candidate  for  the  office,  he  must  be  eligible  to  hold  it,"  If  the 
writ  cannot  be  executed,  the  court  will  withhold  it  as  the  writ  will  not 
issue  to  compel  the  performance  of  a  vain  or  useless  thing.''* 

B,  Parties.  —  1.  Relators,"  —  The  proper  public  officer  such  as 
the  attorney  general  is  a  proper  person  and  according  to  some  authori- 
ties the  only  person  to  institute  mandamus  proceedings  in  election 
cases,''*'  unless  he  refuses  to  do  so,  in  which  case  a  citizen  may  prose- 
cute the  action."  Generally,  however,  a  person  who  is  a  citizen  elector 
or  voter  is  regarded  as  a  proper  person  to  institute  proceedings  in 
election  matters,  even  though  he  may  have  no  special  or  pecuniary  in- 
terest in  the  performance  of  the  duty  sought  to  be  enforced,"    This  is 


the  law  as  it  is  in  regard  to  the  num- 
ber of  signatures  necessary  to  a  nom- 
inating petition,  mandamus  to  compel 
a  disregard  of  the  law  because  it  is 
unconstitutional  will  issue  prior  to  the 
last  daj^  for  filing  certificates  so  that 
the  board  may  know  what  certificates 
they  are  to  receive,  file  and  act  upon. 
People  ex  rel.  Hotchkiss  v.  Smith,  137 
N.  Y.  Supp.  177,  186. 

As  to  time  for  calling  election,  see 

infra,  V,  C,  3. 

71.  Colo. — Eizer  r.  People,  18  Colo. 
App.  40,  69  Pac.  315.  Fla.— State  ex 
rel.  Knott  v.  Haskell,  72  So.  651.  la. 
State  ex  rel.  Byers  i\  Bailey,  7  Iowa 
390.  Mont. — Chumasero  v.  Potts,  2 
Mont.  242,  255.  N,  J.— State  v.  Wright- 
son,  56  N.  J.  L.  126,  214,  28  Atl.  56, 
22  L.  R.  A.  548;  State  ex  rel.  Hanna 
V.  Common  Council  of  Rahway,  33  N. 
J.  L.  110.  S.  D.— State  ex  rel.  Adkins 
V.  Lien,  9  S.  D.  297,  68  N.  W.  748; 
Smith  V.  Lawrence,  2  S.  D.  185,  209, 
49  N.  W.  7,  duty  to  canvass. 

But  see  State  ex  rel.  Harnish  v. 
Smith,  31  Neb.  590,  48  N.  W.  468. 

As  to  demand  and  refusal  generally, 
see  supra,  ITT,  F,  1. 

72.  In  case  of  counting  votes,  see 
infra,  V,  C,  8. 

In  case  of  canvass  of  votes,  see  infra, 
V,   C,  10. 

73.  See  infra,  V,  C,  10  and  11. 

74.  'Where  returns  are  stolen,  see 
infra.  V,  C,  9. 

Where  canvass  is  impossible,  see 
infra.  V,  C,  10. 

Compelling  impossible  acts  generally, 
see  supra.  III,  A,  3,  e. 


75.  As    to    relators    generally,    see 

infra,   VI,   B,   2. 

76.  Thompson  v.  Vaughan,  192  Mich, 
512,  159  N.  W.  65;  O'Brien  v.  Board  of 
Aldermen,  18  R.  I.   113,  25  Atl.  914. 

77.  Thompson  v.  Vaughan,  192  Mich, 
512,  159  N.  W.  65  (to  compel  reean- 
vass  of  signatures  on  referendum  peti- 
tion); Baldwin  v.  Board  of  Suprs.,  189 
Mich.  372,  155  N.  W,  367;  Giddings  V. 
Blacker,  93  Mich.  1,  52  N.  W.  944,  16 
L.   R.   A.   402. 

78.  Colo. — Rizer  v.  People,  18  Colo. 
App.  40,  48,  69  Pac.  315.  Fla.— State 
ex  rel.  Scott  v.  Board  of  County  Comrs., 
17  Fla.  707,  to  compel  granting  of  cer- 
tificates under  registration  law.  Ga. 
Killorin  v.  Mitchell,  141  Ga.  524,  81 
S.  E.  443,  to  compel  election.  111. 
Glencoe  v.  People  ex  rel.  Owen,  78  111. 
382.  la. — State  ex  rel.  Byers  v.  Bailey, 
7  Iowa  390.  Mass. — Brewster  v.  Sher- 
man, 195  Mass.  222,  80  N.  E.  S21,  11 
Ann.  Cas.  417,  to  compel  registrars  not 
to  count  ballot.  Mo. — State  ex  rel. 
Kelleher  r.  Board  of  President  and 
Directors,  134  Mo.  296,  35  S.  W.  617, 
56  Am.  St.  Rep.  503;  State  ex  rel. 
Glenn  v.  Smith,  129  Mo.  App.  49,  107 
S.  W.  1051,  to  compel  canvass.  Neb. 
State  ex  rel.  Willard  v.  Stearns,  11  Neb. 
104,  7  N.  W.  743,  to  compel  canvass. 
N.  Y.— Baird  v.  Board  of  Suprs.,  138 
N.  Y.  95,  115,  33  N.  E.  827,  20  L.  R. 
A.  81  (to  compel  reapportionment) ; 
People  ex  rel.  Dalev  v.jtice,  129  N.  Y. 
449,  29  N.  E.  355,  14  L.  R.  A.  643; 
People  ex  rel.  Kelly  v.  Common  Coun- 
cil, 77  N.  Y.  503,  5il,  33  Am.  Rep.  659, 
to  compel  election  to  fill  vacancy.  Ore. 
State  ex  rel.  Shaw  v.  Ware,  13  Ore.  380, 
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generally  held  to  be  true  even  under  statutes  requiring  the  relator  to 
be  a  party  beneficially  interested,  because  the  relief  is  a  public  mat- 
ter or  a  matter  of  public  right  and  the  people  at  large  are  the  real 
party/'-*  although  there  are  some  authorities  to  the  contrary.^"  But  in 
regard  to  elections  which  affect  taxes,  taxpayers  are  parties  beneficially 
inrerested."^  And  even  under  the  rule  requiring  some  special  interest, 
it  is  held  that  petitioners  have  a  right  to  institute  mandamus  proceed- 
ings to  enforce  duties  arising  out  of  the  petition.^^ 

The  candidate  for  ofiSce  is  a  proper  relator,^^  ^q^j  under  some  stat- 


ic Pac,  885,  to  require  giving  notice 
of  election.  Vt.— Jenney  v.  Alden,  79 
Vt.  156,  64  Atl.  609,  to  call  town 
meeting  W.  Va. — State  ex  rel.  Heironi- 
mus  r.  Davis,  76  W.  Va.  587,  85  S.  E. 
779,  to  compel  election. 

Contra,  Smith  v.  Mayor,  81  Mich.  123, 
45  N  W.  964;  O'Brien  v.  Board  of  Al- 
dermen, ]8  R.  I.  113,  25  Atl.  914. 

[a]  Although  he  has  not  signed  an 
initiative  petition,  a  citizen  and  voter  | 
mav  maintain  mandamus  to  compel  the  i 
secretary    of    state   to    file    it.      State 
ex  Tcl.   Halliburton  v.  Roach,  230   Mo.  I 
408,   130   S.  W.  689,  139  Am.  St.  Rep.  ; 

639.  .   .     ,.       I 

[b]  Corporators  of  the  municipality 
are  proper  relators  to  compel  its  ofli-  , 
cers  to  fall  election.    McConihe  r.  State 
ex  rd.  McMurray,  17  Fla.  238,  271.  | 

[cj     A  citizen  of  an  adjoining  coun-  I 
ty  owning  property  in  the  county  where 
an    election    is    held    cannot    compel    a 
recanvass  of  returns.     Territory  ex  rel. 
Graves  v.  Cole,  3  Dak.  301,  19  N.  W.  , 
418. 

79.  la. — Rummel  r.  Dealy,  112  Iowa 
503,  84  N.  W.  526,  statute  provides  for 
issuance  of  mandamus  on  petition  of  a 
"private  party  aggrieved."  Minn. 
See  State  ex  rel.  Chirrie  v.  Weld,  39 
Minn.  426,  40  N.  W.  561.  Mont.— C'hu- 
masero  r.  Potts,  2  Mont.  242,  254. 
Ohio.— State  v.  Tanzey,  49  Ohio  St.  656, 
662,  32  N.  E.  750;  State  r.  Brown,  38 
Ohio  St.  344.  S.  D.— State  ex  rel.  Ad- 
kins  V.  Lien,  9  S.  D.  297,  68  N.  W. 
748.  Wash. — State  ex  rel.  Harvey  v. 
Mason,  45  Wash.  234,  88  Pac.  126,  9 
L.  R.  A.  (N.  S.)  1221,  to  compel^  can- 
vass any  citizen  is  beneficially  inter- 
ested. 

fal  The  beneficial  interest  of  an 
elector  does  not  cease  until  all  law- 
ful steps  are  taken  to  the  completion 
of  the  election.  State  v.  Tanzey,  49 
Ohio  St.  656,  32  N.  E.  750. 

fb]  A  resident  whose  children  are 
inconvenienced  by  removal  of  school  is 
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a  party  beneficially  interested  in  a 
school  election.  State  ex  rel.  Bean  v. 
Lyons,  37  Mont.  354,  96  Pac.  922. 

80.  Linden  v.  Board  of  Suprs.,  45 
Cal.  6  (a  qualified  elector  has  not  sufli- 
cient  interest);  Turner  v.  Comrs.  of 
Jefferson  Co.,  10  Kan.  16.  See  San- 
son! V.  Mercer,  68  Tex.  488,  5  S.  W. 
62,  2  Am.  St.  Rep,  505,  distinguishing 
Bobbett  i\  State  ex  rel.  Dresher,  10 
Kan.  9. 

81.  Frederick  v.  San  Luis  Obispo, 
118  Cal.  391,  50  Pac.  661  (to  call 
election  for  disincorporation  of  city); 
Taft  v.  Haas  (Cal.  App.),  167  Pac. 
306,  to  canvass  returns  in  election  as 
to   consolidation   of   cities. 

82.  Cal. — Good  v.  Common  Council, 
5  Cal.  App.  265,  90  Pac.  44,  under  char- 
ter conferring  right  of  electors  entitled 
to  vote  for  successor  to  petition  for 
removal  of  incumbent.  la. — Windsor 
V.  Polk  Co.,  115  Iowa  738,  87  N.  W. 
704,  under  statute  requiring  petitioner 
to  be  a  "private  party  aggrieved." 
Kan. — Simpson  v.  Osborn,  52  Kan.  328, 
34  Pac.  747,  petitioners  nominating  a 
candidate.  Tex. — Kimberly  r.  Morris, 
87  Tex.  637,  31  S.  W.  808  (to  compel 
election) ;  Sansom  v.  Mercer,  68  Tex. 
488,  5  S.  W.  62,  2  Am.  St.  Rep  505; 
Boynton  v.  Brown  (Tex.  Civ.  App.), 
164  S.  W.  893,  petition  to  call  elec- 
tion. 

83.  ShuU  r.  Bd.  of  Comrs.,  54  Kan. 
101.  37  Pac.  994;  State  ex  rel  Howe 
V.  Kendall,  44  Wash.  542,  87  Pac.  821, 
to  compel  canvass.  But  compare  O'Brien 
V.  Board  of  Aldermen,  IS  R.  I.  113,  25 
Atl.  914,  holding  a  candidate  for  of- 
fice has  no  special  interest  distinct  from 
the  public  at  large  authorizing  him  to 
compel  the  calling  of  an  election. 

fal  Even  though  the  county  attor- 
ney has  instituted  mandamus  proceed- 
ings in  the  name  of  tlic  state  to  com- 
pel a  canvass  of  returns,  a  candidate 
may  institute  proceedings  in  his  own 
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utes,  in  certain  proceedings,  the  only  proper  relator.^* 

2.  Respondents.  —  The  writ  may  be  directed  to  the  board  or  the 
members  thereof  in  accordance  with  the  general  rules  elsewhere  dis- 
cussed.^" Interested  persons  are  sometimes  required  to  be  brought 
in,®*'  but  in  a  mandamus  proceeding  to  compel  the  granting  of  a  cer- 
tificate of  election  to  the  relator,  the  opponent  to  whom  the  board  may 
liave  already  issued  a  certificate  is  not  a  necessar^^  or  proper  party. ®^ 
Statutes  sometimes  make  the  county  canvassing  boards  proper  defend- 
ants in  all  matters  affecting  the  accuracy  of  election  returns.^^ 

Joinder.  — A  joinder  of  persons  whose  several  duties,  although  not 
correlated,  are  to  be  performed  as  a  means  to  an  end  is  permissible.**^ 
C.    Applications  of  Rules  to   Special   Cases.  —  1.     Apportion- 
ment.—  A  duty  to  divide  a  state  or  city  into  election  districts  or 
wards  may  be  enforced  by  mandamus,^''  but  the  discretion  of  the  board 


name.     Shull  v.  Bd.  of  Comrs.,  54  Kan. 
101,  37  Pac.  994. 

[b]  Joinder. — Candidates  interested 
in  having  a  canvass  of  all  the  returns 
of  an  election  may  join  in  mandamus 
proceedings.  Lehman  ;;.  Pettingell,  39 
Colo.  258,  265,  89  Pac.  48;  State  ex  rel. 
Howe  V.  Kendall,  44  Wash.  542,  87  Pac. 
821. 

84.  Tamney  v.  Atkins,  209  N.  Y. 
202,  102  N.  E.  567,  as  to  recount  of 
ballots  rejected  as  void. 

85.  See  generally  infra,  VI,  B,  3,  d. 

[a]  To  the  Members  Individually. 
State  ex  rel.  Leech  v.  Board  of  Can- 
vassers, 13  Mont.  23,  29,  31  Pac.  879. 
But  see  Shull  v.  Bd.  of  Comrs.,  54  Kan. 
101,  37  Pac.   994. 

[b]  The  County  Judge.— The  only 
permanent  member  of  the  board  of  can- 
vassers, the  county  judge,  is  the  proper 
person  to  whom  to  direct  the  writ. 
State  ex  rel.  Rice  v.  County  Judge,  7 
Iowa  186,  199. 

[c]  A  justice  of  the  peace  who  is 
called  in  to  be  a  third  member  of  a 
board  of  canvassers  is  amenable  to 
mandamus.  State  ex  rel.  Bisbee  v. 
Board  of  Countv  Canvassers,  17  Fla. 
9,  19. 

[d]  The  auditor  who  is  clerk  of  the 
board  of  canvassers  is  not  an  indispen- 
sable party,  it  not  appearing  that  he 
bas  refused  to  perform  his  duties.  Smith 
V.  Lawrence,  2  S.  D.  185,  49  N.  W.  7. 

Tel  A  commissioner  whose  term  of 
office  has  expired  may  be  compelled  to 
meet  with  the  board  of  canvassers  of 
which  he  is  a  member  and  complete  his 
duties.  Smith  r.  Lawrence,  2  S.  D.  185 
20S.  49  N.  W.   7. 

[f  ]    A  governor  who  is  a  member  of 


the  board  of  canvassers  should  be  in- 
cluded in  the  writ.  Chumasero  V.  Potts, 
2  Mont.  242,  257.  ■Compare  generally 
swpra,  III,  G,  1,  b,  (I). 

86.  State  ex  rel.  Lyle  v.  Willett,  117 
Tenn.  334,  97  S.  W.  299,  a  person  whose 
registration  is  questioned  must  be  be- 
fore the  court. 

87.  Bradfield  v.  Wart,  36  Iowa  291. 

88.  See  generally  the  statutes. 

[  a]  The  statute  does  not  make  them 
the  only  defendant  in  mandamus  to 
compel  an  accurate  count.  State  ex 
rel.  Knott  V.  Haskell  (Fla.),  72  So.  651, 
663. 

89.  See  generally  VI,  B,  3,  a  and  c. 

[a]  Board  and  Judge. — (1)  The 
writ  may  direct  the  board  to  canvass 
the  returns  and  declare  the  result  and 
direct  the  judge  alone  to  enter  the 
result  of  record.  State  ex  rel.  Byers  v. 
Bailey,  7  Iowa  390,  396.  (2)  But  com- 
pare State  ex  rel.  Bloxham  v.  Gibbs,  13 
Fla.  55,  75,  7  Am.  Rep.  233,  holding  a 
writ  commanding  canvassers  to  canvass 
returns  will  not  direct  that  after  that 
one  of  them  in  his  official  capacity 
shall  issue  a  certificate  of  election  as 
he  has  not  yet  neglected  or  refused  to 
perform  this  duty. 

[b]  The  officers  of  several  election 
districts  may  be  joined  in  one  writ. 
State  ex  rel  Kuott  r.  Haskell  (Fla.), 
72  So.  651. 

90.  111. — People  ex  rel.  Akin  r.  Board 
of  Suprs.,  185  111.  288,  56  N.  E.  1044. 
Neb.-  -State  ex  rel.  Hostetter  v.  Holden, 
19  Neb.  249,  27  N.  W.  120.  N.  Y. 
In  re  Timmerman,  51  Misc.  192.  100  N. 
Y.  Supp.  57;  People  ex  rel.  Smither  V. 
Richmond,  5  Misc.  26,  25  N.  Y.  Supp. 
144. 

Vol.  XIX 


224 


MANDA31US 


in  making  the  apportionment  cannot  be  controlled  by  mandamus," 
unless  rules  prescribed  by  the  constitution  are  so  far  disregarded  as 
to  enable  the  court  to  sav  that  what  has  been  done  is  a  nullity.  - 

2  Eegistration  of  Voters.  —  Whether  mandamus  will  lie  to  com- 
pel "the  board  of  registration  to  put  one  on  the  list  of  electors  depends 
UDon  whether  the  board  acts  judicially  or  ministerially."-^ 

3  Callino-  Elections.  —  On  refusal  to  call  order,  or  give  notice  of 
an  election,  whether  the  duty  arises  under  statute  or  ordinance,  upon 
the  filing  of  a  proper  petition  or  otherwise,  mandamus  is  an  appropri- 
ate remedy  ^*  where  the  duty  is  clear  and  imperative,'-^^  and  there  is 


91.  State  V.  Campbell,  48  Ohio  St. 
435,  27  N.  E.  884. 

92.  Mass.— Attorney  General  r.  Suf- 
folk Co.  Apportionment  Comrs.,  1-4 
Mass.  598,  113  N.  E.  581.  N.  Y.-Baird 
V.  Board  of  Suprs.,  ]38  T^.  Y.  9o,  114, 
38  N  E.  827,  20  L.  R.  A.  81.  Ohio. 
State  V.  Campbell,  48  Ohio  St.  435,  27 
N.  E.  884. 

93.  See  8  Standard  Proc.  135. 

94      Cal. — Teague   v.  Board  of  Trus-  ; 
toes,*  156  Cal.  351,  104  Pac.  581;  People  | 
ex   rel.    Miller   v.    Common    Council,    »o 
Cal.    369,   24   Pac.    727    (city   council); 
Good  V.   Common   Council,   5   Cal.   App.  | 
965,  90  Pac.  44.     Colo.— Speer  v.  Peo- 
ple e.r  rel.  Eush,  52  Colo.  325,  122  Pac. 
768-  Rizer  v.  People,  18  Colo.  App.  40, 
69  '  Pac.     315.      Conn.— Cummmgs     v. 
Loonev,   89    Conn.   557,  95   Atl.   19,  to 
compel  calling  of  town  meeting  to  liU 
vacancy.     Fla,.— McConihe  v.   State   e.r 
rel   McMurrav,   17   Fla.   238,   262.    Ga 
Killorin   v.    Mitchell,    141    Ga.    524,    81 
S    E    443      111. — People  ex  rel.  Giese  v. 
Dillon,    266    HI.    272,    107    N     E.    583; 
People  ex  rel.  Oliver  v.  Knopf,  198  ill. 
340     64   N.    E.    842,    1127;    Glencoe    v. 
People,  78  111.  382;  People  v.  Fairbury, 
51   111    149      la. — Windsor  V.  Polk  Co., 
115  Iowa  738,  87  N.  W.  704;  State  ex 
rel.  Brooks  v.  Napier,  7  Iowa  42o.    Ky. 
O'Neal    V.    Minary,   125    Ky.    571,    101 
S    W    951.     La.— State  ex  rel.  Conrad 
u.'Mavor,  52  La.  Ann.  1604,  28  So.  116. 
Me.-— Rose   i:   County   Comrs.   of   Knox 
Co.,  50  Me.  243.     Minn. — State  ex  rel. 
Lowe  V.  Barlow,  129  Minn.  181,  151  N. 
W    970.     Mo.— State   ex   rel.   Rutledge 
V.  St.  Louis  School  Board,  131  Mo.  505, 
33   S    W.   3;   State   ex  rel.   Sturgeon  V. 
Bishop,    195    Mo.    App.    30,    189    S.    W. 
593       Mont. — State     ex    rel.    Bean     v. 
Lvons,  37  Mont.  354,  96  Pac  922.  Neb. 
State   ex   rel.    Connolly   r.    Ilaverly,   62 
Neb.  767,  87  N.  W.  959;  Barry  v.  State 
ex  rel.  Hampton,  57  Neb.  464,  77  N.  W. 
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1096;   State  v.  Crabtree,  35  Neb.   106, 
52  N.  W.  842.  Nev. — State  ex  rel.  Kauf- 
man V.  Martin,  31   Nev.  493,  103   Pac. 
840.     N.   J. — ^State    ex    rel.    Hanna    v. 
Common   Council  of  Rahway,  33  N.  J. 
L.  110.     N.  Y. — People  ex  rel.  Kelly  v. 
Common  Council,  77  N.  Y.  503;  People 
ex  rel.  Overton  v.  Board  of  Trustees  of 
Whitestone,  71  Hun  188,  24  N.  Y.  Supp. 
532,  54  N.  Y.  St.  95.     Ohio.— State  v. 
Brown,   38   Ohio   St.   344.     Ore.— State 
ex  rel.   Shaw  v.  Ware,  13   Ore.   380,   10 
Pac.  885.    R.  I. — State  v.  Town  Council, 
18  R.  L  258,  27  Atl.   599,  22  L.  R.  A. 
65.     S'.  D. — State  ex  rel.  Pryor  v.  Ax- 
ness,    31    S.    D.    125,    139    N.    W.    791; 
State   ex  rel.  Adkins  v.   Lien,  9  S.  D. 
297,  68   N.   W.   748;   State  ex  rel.  Mc- 
Gregor   /•.    Young,   6   S.   D.    406,   6l    N. 
W.    165.     Tex. — Sansom    v.   Mercer,   68 
Tex.  488,  5  S.  W.  62,  2   Am.  St.  Rep. 
505;     Ferguson     r.    Leigh     (Tex.    Civ. 
App.),    193    S.     W.    20G;     Biovnton    t\ 
Brown  (Tex.  Civ.  App.),  164  S.  W.  893. 
Vt.— Jenney  v.   Alden,   79   Vt.    156,   64 
Atl.   609,   mandamus  to   compel   calling 
of    town    meeting   for    election    of    offi- 
!  cers.     W.  Va. — State  ex  rel  Graham  v. 
Hinton,    87    S.    E.    358;    State    ex    rel. 
Heironimus   v.    Davis,    76    W.    Va.    587, 
85  S.  E.  779.    Wis.— State  ex  rel.  Faber 
r.    Hinkel,    131    Wis.    103,    111    N.    W. 
,  217. 

'  [a]  To  determine  ralidity  of  stat- 
ute, mandamus  to  secretary  of  state 
to  compel  him  to  send  out  notices  of 
election  is  the  proper  proceeding.  In  re 
Reynolds,  202,  N.  Y.  430,  96  N.  E.  87, 
416. 
'  95.  Cal. — Wiedwald  r.  Dodson,  95 
Cal.  450,  30  Pac.  580.  111.— People  ex 
rel.  Seeders  r.  Dunlap,  248  111.  154,  93 
N.  E.  723,  where  former  proceedings 
were  illegal.  Kan. — State  r.  Board  of 
Comrs.,  28  Kan.  67,  refusing  to  issue 
writ  to  compel  election  to  authorize 
I  bonds  where  there  is  a  question  as  to 
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no  discretion  reposing  in  the  board  or  officer."^  The  writ  will  lie  even 
though  the  date  at  which  the  election  was  to  be  held  has  passed.®^ 
And  when  the  proceedings  would  be  of  little  avail  if  they  are  not  in- 
stituted until  the  time  preceding  the  election  when  the  officers  are  re- 
quired to  perform  their  duties,  mandamus  will  issue  prior  thereto  on 
a  showing  that  the  officials  intend  to  proceed  under  a  statute  the  eon- 
stitutionalitv  of  which  is  assailed.^^ 

If  the  board  or  officer  refuses  to  act  upon  a  petition  to  submit  a 
question  to  a  vote,^^  or  if  it  refuses  to  file  an  initiative  or  referendum 
petition/  or  examines  into  its  sufficiency  or  insufficiency,^  mandamus 
is  an  appropriate  remedy.  And  if  the  board  has  no  discretion,  manda- 
mus ■\^^ll  lie  even  though  it  has  acted  and  denied  the  petition.^  But 
the  writ  will  not  lie  to  review  the  action  of  the  board  or  other  officer  in 
determining  the  sufficiency  of  the  petition,  unless  its  action  is  arbitrary 
or  fraudulent,^  although  if  the  board  illegally  strikes  names  from  a 


division  of  township  pending  as  tlie 
interests  of  the  townships  may  not  be 
identical.  N.  C— Betts  v.  Raleigh,  142 
N.  C.  229,  55  S.  E.  145,  where  statute 
provides  election  shall  be  held  during 
the  3'ear  of  filing  petition,  mandamus 
to  compel  election  the  following  year 
will  not  lie.  Tex. — Durrett  v.  Robinson, 
103  Tex.  502,  131  S.  W.  400,  where 
respondent  properly  refused  to  order 
election. 

[a]  The  receiving  of  evidence  to 
show  the  identity  of  the  persons  sign- 
ing the  petition  and  on  the  poll  list 
will  be  compelled  where  there  are  am- 
biguities or  uncertainties  due  to  the 
i;se  of  initials  of  names.  State  ex  rel. 
Hawlev  v.  Board  of  Suprs.,  88  Wis.  355, 
60  N.  W.  266. 

96.  Ala. — Armstrong  r.  O'Neal,  176 
Ala.  611,  58  So.  268;  where  governor  had 
discretion  in  acting  on  petition  for 
change  of  county  seat.  Ga. — Barrett  v. 
As.hmore,  137  Ga.  545,  73  S.  E.  825, 
where  it  is  necessary  to  act  on  evi- 
dence to  determine  whether  necessary 
number  signed  the  petition.  Mo. — ^State 
ex  rel.  Foerstel  f.  Higgins,  76  Mo.  App. 
319.  Tex. — Sansom  v.  Mercer,  68  Tex. 
488,  5  S.  W.  62,  2  Am.  St.  Rep.  505. 

fa]  The  exercise  of  a  discretion  as 
to  the  time  for  holding  an  election  will 
not  be  reviewed  by  mandamus  unless 
abused.  State  r.  Mavor,  etc.  of  Paw- 
tucket,  18  R.  I.  350,  27  Atl.  449;  State 
er  rel.  Lambert  v.  Superior  Court,  59 
Wash.  670,  110  Pac.  622. 

fb]  In  determining  which  commit- 
tee is  the  controlling  one  for  the  pur- 
pose of  enlling  a  primary  election,  the 
election   commissioners  exercise   a   dis- 


cretion which  cannot  be  controlled  bj 
mandamus.  State  ex  rel.  Foerstel  v. 
Higgins,  76  Mo.  App,  319. 

97.  Fla.— McConihe  v.  State  ex  rel. 
McMurray,  17  Fla.  238,  271.  HI.— Peo- 
ple r.  Fairbury,  51  111.  149.  N.  Y. 
People  ex  rel.  Kelly  v.  Common  Council, 
77  N.  Y.  503,  511.  S.  D.— State  ex  rel. 
McGregor  v.  Young,  6  S.  D.  406,  61  N. 
W.  165.  W.  Va.— State  ex  rel.  Heironi- 
mus  V.  Davis,  76  W,  Va.  587,  85  S.  E, 
779. 

98.  State  v.  Wrightson,  56  N.  J.  L. 
126,  215,  28   Atl.   56,  22  L.   R.  A.   548. 

99.  State  ex  rel.  Hawley  v.  Board  of 
Suprs.,  88  Wis.  355,  60  K  W.  266. 

[a]  But  on  ex  parte  application  a 
peremptory  writ  compelling  the  board 
to  act  on  a  petition  to  submit  a  ques- 
tion to  a  vote  cannot  be.  granted. 
State  ex  rel.  Nicolin  v.  Board  of  Coun- 
ty Comrs.,  42  Minn.  284,  44  N.  W.  64. 

1.  Mo. — State  ex  rel.  Halliburton  v. 
Roach,  230  Mo.  408,  130  S.  W.  689,  139 
Am.  St.  Rep.  639.  Okla.— Brazell  v. 
Zeigler,  26  Okla.  826,  110  Pac.  1052; 
Norris  v.  Cross,  25  Okla.  287,  105  Pac. 
1000.  Ore. — Palmer  v.  Benson,  50  Ore. 
277,  91  Pac.  579. 

2.  Baines  v.  Zemansky  (Cal.),  168 
Pac.  565;  Thompson  v.  Vaughan,  192 
Mich.  512,  159  N,  W.  65,  canvass  of 
signatures. 

3.  Graham  v.  Board  of  Suprs.,  190 
Mich.  162,  156  N.  W.  344;  State  ex  rel. 
Kaufman  v.  Martin,  31  Nev.  493,  103 
Pac.    840. 

4.  Neb.— State  v.  Nelson,  21  Neb. 
572,  32  N.  W.  589  (where  the  board 
found  that  a  large  number  of  the  peti- 
tioners were  disqualified) ;  State  ex  rel. 
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petition,  so  as  to  reduce  the  miiuber  of  electors  below  the  required 
amount,  mandamus  will  lie  to  compel  a  restoration  of  the  names.^ 

To  Prevent  Calling  of  Election.  —  ^landamus  is  an  appropriate  remedy 
to  compel  officers  to  desist  from  calling  an  election  when  they  are  not  , 
authorized  to  call  it." 

4.  Nominations.  —  The  general  rules  relating  to  mandamus  apply 
to  matters  relating  to  nominations.'  The  writ  will  issue  to  enforce  a 
duty  to  announce  a  person's  candidacy,^  to  execute^  and  file^"  a  cer- 
tificate of  nomination,  and  to  certify  nominations  to  proper  authori- 
ties." This  is  the  proper  remedy  to  compel  the  filing  of  a  ticket  nom- 
inated by  a  proper  convention,^-  and  to  direct  the  proper  officer  to  re- 
frain from  filing  a  nomination  petition,^^  but  not  to  recall  a  certificate 
of  nomination  issued  upon  returns  apparently  regular." 


Morgan  v.  Board  of  County  Comrs.,  10 
Neb.  32,  4  N.  W.  373.  N.  J.— Haines  v. 
Standoven  (N.  J.  L.),  91  Atl.  804. 
Okla.— 'Peed  v.  Gresham,  155  Pac.  1179; 
Norris  V.  Cross,  25  Okla.  287,  105  Pac. 
1000,  referendum  petition.  Tex. — San- 
som  r.  Mercer,  68  Tex.  488,  5  S.  W.  62, 
2  Am.  St.  Rep.  505;  Boynton  v.  Brown 
(Tex.  Civ.  App.),  164  S.  W.  893. 

5.  State  ex  rel.  Streissguth  v.  Geib, 
66  Minn.  266,  68  N.  W.  1081;  State 
ex  rel.  Fadness  v.  Eie,  53  Mont.  138, 
162  Pac,  164. 

6.  Elliott  r.  Detroit,  121  Mich.  611, 
84  N.  W.  820  (where  ordinance  author- 
izinfj  election  was  void) ;  People  ex  rel. 
Conklin  v.  Boyle,  98  Misc.  364,  163  N. 
Y.   Supp.   72. 

7.  People  ex  rel.  Hotchkiss  v.  Smith, 
137  N.  Y.  Supp.  177  (requiring  election 
board  to  disregard  statute  as  to  re- 
quisites of  nominating  petitions) ; 
Kump  V.  McDonald,  64  W.  Va.  325,  61 
S.  E.  908,  where  committee  allowed  the 
opponent  a  recount  and  has  not  yet 
made  it,  a  writ  to  declare  relator  nom- 
inated will  be  refused. 

[a]  Recanvass  of  Primary  Election 
Returns. — Where  the  executive  com- 
niittoe  of  a  party  has  a  discretion  as 
to  whether  to  reassemble  and  recanvass 
returns  of  a  primary  election  manda- 
mus will  not  lie.  State  ex  rel.  Barbee 
V.  Brown,  90  Miss.  876,  44  So.  769; 
Brewer  r.  Abbay,  82  Miss.  559,  35  So. 
153. 

[bl  Wliere  the  ascertaining  of  the 
fact  of  nomination  is  a  judicial  duty, 
mandamus  is  not  a  proper  remedy. 
Cannon  v.  Board  of  Canvassers  of  Prov- 
idence, 24  K.  T.  473,  53  Atl.  637. 

fc]  Where  the  certificate  of  the 
chairman  of  a  convention  is  conclusive 


as  to  nominations,  mandamus  to  re- 
view the  action  of  the  chairman  will 
not  lie.  Mays  v.  Cobb,  100  Tex.  131, 
96  S.  W.  1079. 

[dj  Declaring  Nomination. — A  po- 
litical committee  will  not  be  required 
to  declare  an  announced  candidate  the 
nominee  on  the  ground  he  is  the  only 
one  qualified  where  the  committee  has 
certified  his  name  and  others  to  be 
voted  ou  at  the  next  primary  election. 
State  ex  rel.  Williams  r.  Democratic 
Executive  Committee,  138  La.  568,  70 
So.  516. 

8.  Longeneeker  r.  Barron,  10  Pa. 
Dist.  429;  Nominations  of  Shoemaker 
&  Coleman,  6  Pa.  Dist.  670,  duty  of 
chairman  of  party  committee. 

9.  State  ex  rel  Milner  v.  Jones,  74 
Ohio  St.  418,  78  N.  E.  505,  by  secre- 
tary of  convention. 

10.  State  ex  rel.  Fosser  v.  Lavik, 
0  N.  D.  461,  83  N.  W.  914. 

11.  Kan. — Simpson  v.  Osborn,  52 
Kan.  328,  34  Pac.  747.  Mo.— State  ex 
rel.  Maring  J'.  Swanger,  212  Mo.  472, 
111  S.  W.  7.  N.  D.— State  ex  rel.  Plain 
V.  Falley,  8  N.  D.  90,  76  N.  W.  996. 

See  also  People  ex  rel.  Hodges  v.  Mc- 
Gaffey,  23  Colo.  156,  46  Pac.  930.  But 
see  State  ex  rel.  Pratt  v.  Havward,  141 
Iowa  196,  119  N.  W.  620, "  the  party 
should  have  pursued  the  statutory  reni- 
edv. 

12.  Addle  v.  Davenport,  7  Tdaho  282, 
62  Pac.  681 ;  State  ex  rel.  Mitchell  v. 
Larson,  13  N.  D.  420,  101  N.  W.  315; 
State  V.  Liudahl,  11  N.  D.  320,  91  N.  W. 
950. 

13.  Oren  r.  Secretary  of  State,  171 
Mich.  590,  137  N.  W.  227. 

14.  Withev  v.  Board  of  State  Can- 
vassers  (Mich.),  161   N.  W.   78L 
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5.  Ballots.  —  1\[andamiis  is  recognized  as  the  proper  remedy  to 
compel  the  placing  on  a  ballot  of  one  entitled  thereto. ^^  The  writ  will 
lie  to  enforce  a  statutory  dnty  as  to  the  arrangement  of  a  ballot,"  but 
not  to  review  the  exercise  of  a  discretion  in  this  regard.^'^ 

6.  Appointment  of  Election  Officers.  —  Mandamus  is  an  appropri- 
ate remedy  to  enforce  a  duty  to  a])point  election  officers/*  and  certify 
any  appointments  duly  made/'^  but  the  writ  will  not  issue  to  control 
the  discretion  in  appointing  them,-''  unless  it  is  abused. ^^ 

7.  Reception  of  Votes.  —  JMandamus  is  a  proper  remedy  to  compel 
inspectors  of  election  to  receive  a  vote  that  the  relator  is  entitled  to 
cast.^^ 

8.  Counting  Votes.  —  Mandamus  is  a  proper  remedy  to  compel 
election  judges  to  count  ballots  or  to  count  a  particular  ballot,^^  un- 


15.  See   8   Standard  Proc.   133. 

16.  Baker  v.  Board  of  Election 
Comrs.,  110  Mich.  635,  68  N.  W.  752. 
But  see  People  ex  rei.  Olson  v.  Sweitzer, 
185  111.  App.  282,  holding  mandamus  is 
not  a  proper  remedy  to  compel  the 
clerk  to  undo  what  he  has  done  and 
rearrange  the  names  of  the  candidates. 

[a]  But  a  person  who  cannot  be 
regarded  as  representing  a  party  can- 
not compel  the  placing  of  his  name  in 
the  party  column.  Nelson  v.  King,  21 
S.  D.   51,   109  N.  W.   649. 

17.  Woods  V.  State  ex  rel.  McNer- 
nev,  44  Neb.  430,  63  N.  W.  23;  Walsh 
V.  Boyle  (App.  Div.),  166  N.  Y.  Supp. 
681. 

18.  Ala.— Taylor  v.  Kolb,  100  Ala, 
603,  13  So.  779.  Cal.— Elliott  v.  Pardee, 
149  Cal.  516,  86  Pac.  1087,  enforcing 
duty  of  governor  to  appoint  election 
commissioners.  Del. — State  ex  rel. 
Saulsbury  v.  Lewis,  5  Boyce  213,  91 
Atl.  993,  where  board  appointed  other 
persons  than  those  in  list  of  party 
chairman.  111. — People  ex  rel.  Stead  v. 
Board  of  Suprs.,  223  111.  187,  79  N.  E. 
123,  the  statutory  duty  to  appoint 
judges  selected  by  minority  members  of 
board  may  be  enforced.  La. — State  ex 
rel.  Patton  v.  Houston,  40  La.  Ann.  393, 
4  So.  50,  8  Am.  St.  Rep.  532,  where 
clerk  appointed  all  officers  from  one 
party.  Mich. — Dingwall  v.  Common 
Council,  82  Mich.  568,  46  N.  W.  938, 
duty  to  appoint  chairmen  of  boards  of 
election  inspectors.  W.  Va. — Boggess 
V.  Buxton,  67  W.  Va.  679,  69  S.  E.  367, 
the  decision  of  the  clerk  as  to  which 
of  two  persons  designated  by  chairman 
of  county  committees  for  ballot  com- 
missioner shall  be  appointed  may  be 
reviewed  on  mandamus. 


19.  People  ex  rel.  Bryant  v.  Youngs, 
43  Colo.  334,  95  Pac.  1067. 

20.  Taylor  v.  Kolb,  100  Ala.  603,  13 
So.    779. 

21.  State  ex  rel.  Kelleher  v.  Board 
of  President  &  Directors,  134  Mo.  296, 
35  S.  W.  617,  56  Am.  St.  Bep.  503, 
where  the  board  appointed  a  purely 
partisan  set  of  republican  judges  at 
a  democratic  primary  election  for  par- 
tisan purposes. 

22.  See  8  Standard  Proc.  138. 

23.  Fla. — State  ex  rel.  Knott  V. 
Haskell  (Fla.),  72  So.  651,  659.  Neb. 
State  ex  rel.  Waggoner  v.  Russell,  34 
Neb.  116,  51  N.  W.  465,  33  Am.  St. 
Rep.  625,  15  L.  R.  A.  740.  N.  Y. 
People  ex  rel.  Smith  v.  Schiellein,  95 
N.  Y.  124;  People  ex  rel.  Sturtevant  v. 
Armstrong,  116  App.  Div.  103,  101  N. 
Y.  Supp.  712. 

fa]  In  New  York,  (1)  the  court  can- 
not compel  a  recount  by  election  offi- 
cers on  a  day  subsequent  to  the  com- 
pletion of  a  canvass  by  them.  The 
statute  providing  that  if  "the  sum  of  the 
votes  on  the  tally  sheet  does  not  equal 
the  number  of  ballots  shown  by  the 
ballot  clerk's  return,  the  ballots  must 
be  recounted  does  not  authorize  a  court 
subsequent  to  an  election  to  compel 
the  opening  of  the  boxes  and  a  recount 
of  the  votes.  Hearst  v.  Woelper,  183 
N.  Y.  274,  76  N.  E.  28  (limiting  Peo- 
ple ex  rel.  Brink  v.  Way,  179  N.  Y.  174, 
71  N.  E.  756);  People  ex  rel.  Cantor 
V.  Forman,  170  App.  Div.  894,  154  N.  Y. 
Supp.  689.  See  In  the  Matter  of  Lar- 
kin,  163  N.  Y.  201,  57  N.  E.  404,  hold- 
ing the  statute  just  referred  to  does 
not  apply  to  town  meetings.  (2)  Al- 
though the  court  cannot  direct  a  re- 
count of  ballots  already  counted,  it  may 
require  the  inspectors  to  comply  with 
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less  they  are  no  longer  under  the  pontrol  of  the  board,-''  and  their  cus- 
todian is  not  a  party.-^  If  the  board  is  held  to  act  judicially  in  deter- 
mining what  ballots  shall  be  counted  for  or  against  a  candidate  or 
question,  the  court  cannot,  by  mandamiis,  direct  them  to  decide  in  a 
particular  manner,^''  but  it  is  otherwise  where  the  board  has  no  dis 
cretion.-'  But  where  the  board  of  canvassers  has  completed  its  duties 
and  cannot  be  reconvened,  the  eleclion  inspectors  cannot  be  reconvened 
to  change  their  rulings  upon  the  counting  or  rejection  of  ballots.^*^ 

Where  the  statute  makes  it  the  duty  of  election  inspectors  to  indorse 
their  decisions  on  rejected  or  protested  ballots,  mandamus  will  lie  to 
compel  a  performance  of  this  duty.^® 

As  the  right  to  relief  must  be  clcGr,  the  court  may  refuse  the  writ,  in 
its  discretion,  if  it  does  not  appear  that  the  result  of  the  election  will 
be  changed  by  a  correction  of  the  errors  in  the  count. ^"  And  where  the 
office  is  appointive  instead  of  elective,  mandamus  will  not  lie  to  com- 
pel a  count  of  the  votes  cast  for  it/''  So  also  if  the  board  has  no  power 
to  reject  ballots,  the  writ  will  not  lie  to  compel  a  rejection.''^ 

9.  Returns  of  Election  Inspectors.  —  Unless  the  remedy  would  be 
fruitless,^^  performance  of  the  duty  of  election  inspectors  to  make" 


the  statute  and  count  ballots  •which 
they  failed  to  count  because  protested 
as  'marked  for  identification.  People 
€T  rd.  McLauphlin  v.  Ammenwerth^  197 
N.  Y.  .340,  90  N.  E.  973,  affirming  135 
App.  Div.  893,  120  N.  Y.  Supp.  295. 
(3)  If  one  of  the  board  fails  to  par- 
ticipate in  the  canvass,  a  recanvass 
cannot  be  had  as  this  is  not  a  case  of 
incomplete  canvass  but  of  an  erroneous 
canvass.  People  ex  rd.  May  ?'.  Strang, 
137  App.  Div.  848,  122  N.  Y.  Supp.  617. 

24.  Neb. — State  ex  rel.  Waggoner  v. 
Russell,  34  Neb.  116,  51  N.  W.  465,  33 
Am.  St.  Rep.  625,  15  L.  R.  A.  740. 
N.  M. — Territory  ex  rel.  Lester  v.  Sud- 
dith,  15  N.  M.  728,  110  Pac.  1038.  R.  I. 
Petition  of  Knowles,  25  R.  I.  522,  57 
Atl.   303. 

25.  State  ex  rel.  Knott  v.  Haskell 
(Fla.),  72  So.  651,  663,  where  the  cus- 
todian of  the  box  was  made  party  de- 
fendant, the  writ  will  issue.  See  also 
Territorv  ex  rd.  Lester  v.  Suddith,  15 
N.  M.  728,  110  Pac.  1038. 

26.  Fla. — State  ex  rel.  Lilienthal  v. 
Deane,  23  Fla.  121,  1  So.  698,  11  Am. 
St.  Rep.  343,  where  board  held  ballot 
to  be  "scratched."  N.  Y. — People  ex 
rel.  Haverlv  v.  Hanes,  44  Misc.  475, 
90  N.  Y.  Supp.  61.  R.  I.— Corbett  v. 
Naylor,  25  R.  T.  520,  57  Atl.  303,  where 
moderator  decided  it  was  impossible  to 
determine    voter's   choice. 

27.  Mass. — Brewster  v.  Sherman,  195 
Mass.  222,  80  N.  E.  821,  11  Ann.  Cas. 
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417,  where  voter's  intention  was  doubt- 
ful, mandamus  to  compel  registrars  not 
to  count  the  ballot  will  issue.  N.  M- 
Territorv  ex  rd.  Lester  r.  Suddith,  15 
N.  M.  728,  110  Pac.  1038.  N.  Y.— Peo- 
ple ex  rel.  March  v.  Beam,  117  App. 
Div.  374,  103  N.  Y.  Supp.  818. 

28.  Capper  r.  Stotler,  88  Kan.  387, 
12S  Pac.  200,  43  L.  R.  A.   (N.  S.)   247. 

Reconvening  boards  after  adjourn- 
ment, see   infra,  V,  G,  18. 

29.  People  ex  rel.  Brown  v.  Freisch, 
168  App.  Div.  370,  153  N.  Y.  Supp.  277; 
People  ex  rd.  Maxim  r.  Ward,  62  App. 
Div.  531,  71  N.  Y.  Supp.  76. 

30.  People  ex  rel.  May  v.  Strang, 
137  App.  Div.  848,  122  N.  Y.  Supp.  617. 

31.  People  ex  rel.  Pixley  v.  Pond,  89 
Cal.  141,  26  Pac.  648.  See  also  Kokes 
V.  State,  55  Neb.  691,  76  N.  W.  467. 

32.  In  re  O'Hara,  63  App.  Div.  512, 
71  N.  Y.  Supp.  613,  regular  ballots  can- 
not be  rejected  because  the  clerk  failed 
to  give  notice  of  election  and  the  writ 
will  not  issue. 

S3.     See  infra,  tliis  note. 

[a]  If  the  returns  are  stolen  from 
the  messenger  and  the  inspectors  have 
no  memoranda  of  the  votes  cast,  man- 
damus to  compel  a  return  will  not  is- 
sue. State  ex  rel.  Bisbce  f.  Inspectors 
of   Election,   17   Fla.    26. 

34.  Colo. — Leary  r.  .Tones,  51  Colo. 
185,  116  Pac.  130,  even  though  the 
board   had   adjourned.     Fla. — State  eji 
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and  siffn^'^  a  return  may  be  enforced  by  mandamus.  If  a  false  or 
incorrect  return  is  made,  the  filing  of  a  true  return  may  be  required-^*" 
And  in  a  proper  case  the  board  of  canvassers  may  be  compelled  to 
send  a  return  back  to  the  election  inspectors  for  correction,"  or  to  al- 
low the  inspectors  to  properly  certify  their  return. ^^ 

10,  Canvass,  Recanvass  and  Recount.  —  a.  Generally.  —  Except 
when  determining  whether  papers  purporting  to  be  returns  of  election 
inspectors  are  genuine  and  sufficient, ^^  the  duties  of  a  bo^ird  of  can- 
vassers are  generally  regarded  as  being  purely  ministerial  and  subject 
to  control  by  mandamus,  when  they  are  not  being  performed  or  are 
being  performed  in  a  manner  otherwise  than  as  provided  by  law.*** 
Even  in  determining  whether  irregularities  or  discrepancies  appear 
in  the  returns,  the  board  acts  ministerially  and  its  determination  may 
be  reviewed  in  a  proceeding  of  this  kind.*^  But  where  boards  of  can- 
Vcissers  and  return  judges  have  discretionary  and  judicial  powers  as 
they  have  under  some  statutes,  mandamus  will  not  lie  to  control  their 
discretion,  although  they  may  have  erred  in  its  exercise.*^  Should  a 
board  neglect  or  refuse  to  canvass  any  returns  at  all,  or  neglect  or  re- 
fuse to  canvass  particular  returns  regular  in  form,  mandamus  will  lie 
to  compel  a  performance  of  the  board's  duties*^  in  accordance  with 


rel.  Knott  v.  Haskell,  72  So.  651,  659. 
Ind. — Enos  V.  State  ex  rel.  Goder,  131 
Ind.  560,  31  N.  E.  357.  Ky.— Lewis  v. 
Ealston,  174  Ky.  120,  191  S.  W.  870. 
N.  Y. — People  e.r  rel.  Sanderson  v. 
Payne,  12  Abb.  N.  C.  103,  64  How.  Pr. 
357.  But  compare  People  ex  rel.  Gaige 
V.  Reardon,  49  Hun  425,  3  N.  Y.  Snpp. 
560,  22  N.  Y.  Supp.  629. 

35.  People  ex  rel.  Stapleton  v.  Bell, 
54  Hun  567,  8  N.  Y.  Supp.  254,  27  N. 
Y.  St.  490. 

36.  Fla. — State  ex  rel.  Knott  v.  Has- 
kell, 72  So.  651,  659.  N.  J.— In  re 
Board  of  Election,  89  N.  J.  L.  382,  99 
Atl.  380.  N.  Y.— Smith  v.  Wenzel,  171 
App.  Div.  123,  157  N.  Y.  Supp.  85;  Peo- 
ple ex  rel.  Henness  v.  Douglass,  142 
App.  Div.  224,  126  N.  Y.  Supp.  908; 
Gleason  v.  Blanc,  14  Misc.  620,  36  N. 
Y.  Supp.  938. 

37.  People  ex  rel.  Munro  v.  Board  of 
Canvassers,  129  N.  Y.  469,  29  N.  E. 
361;  People  ex  rel.  Ranton  v.  Board  of 
Aldermen,  88  Hun  203,  34  N.  Y.  Supp. 
661.  See  People  ex  rel.  Hatzel  v.  Board 
of  Suprs.,  58  How.  Pr.  (N.  Y.)  141, 
denying  writ  as  relator  was  not  in- 
jured and  as  he  had  a  remedy  by  con- 
test before  the  body  to  which  he 
claimed  he  was  elected. 

38.  Rummel  v.  Dealy,  112  Iowa  503, 
84  N.  W.  526. 

39.  McKee  v.  Adair  Co.  Election 
Board,    36    Okla.    258,    128    Pac.    294; 


State  ex  rel.  Montgomery  v.  State  Elec- 
tion Board,  29  Okla.  31,  116  Pac.  168, 
the  board  acts  quasi  judicially  and  man- 
damus will  not  lie  to  control  its  ac- 
tion. 

40.  Cal. — People  ex  rel.  Del  Valle  v. 
Butler,  20  Cal.  App.  379,  129  Pac.  600. 
Colo. — People  ex  rel.  Dean  v.  County 
Comrs.,  6  Colo.  202,  210.  Ky.— Steele  v. 
Meade,  98  Ky.  614,  33  S.  W.  944.  Mich. 
Bradley  v.  Board  of  State  Canvassers, 
154  Mich.  274,  117  N.  W.  649.  Neb. 
State  ex  rel.  Townsend  i\  Hill,  10  Neb. 
58,  4  N.  W.  514.  Wyo.— State  ex  rel. 
Bennett  v.  Barber,  4  Wyo.  56,  32  Pac. 
14. 

41.  Page  V.  Utah  Commission,  11 
Utah  119,  127,  39  Pac.  499,  as  it  is  a 
mere  matter  of  mathematics. 

42.  Ky. — Booe  v.  Kenner,  105  Ky. 
517,  49  S.  W.  330  (holding  Houston  v. 
Steele,  98  Ky.  596,  34  S.  W.  6  to  be 
overruled);  Anderson  v.  Likens,  104 
Ky.  699,  47  S.  W.  867.  See  Howes  v. 
Walker,  92  Ky.  258,  17  S.  W.  576; 
Clark  V.  McKenzie,  7  Bush  523,  decided 
under  earlier  statute  giving  board  min- 
isterial duties  only.  S.  C— Ex  parte 
Mackey,  15  S.  C.  322,  the  state  board 
has  revisory  and  judicial  duties  and  is 
beyond  the  reach  of  mandamus.  Tex. 
Arberry  v.  Beavers,  6  Tex.  457,  55  Am. 
Dec.  791. 

43.  Cal. — Magee  v.  Board  of  Suprq.. 
10  Cal.  376;   Cerini  v.  Be  Long,  7  Cal. 
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the  general  rules  governing  the  issuance  of  the  writ,**  even  though  ac- 
cording to  the  weight  of  autliority  it  may  have  adjourned  sine  die,*'* 
it  being  held  that  an  erreoneous  or  irregular  action  is  the  same  as  no 
action  at  all.  And  if  a  board  of  canvassers  refuses  to  recount  on  a 
proper  application,  mandamus  will  lie  to  compel  them  to  perform  their 
duty.**^  It  is  immaterial  in  this  connection  whether  the  board  of  can- 
vassers to  be  mandamused  is  a  township,  city,  county  or  state  board.*^ 
But  the  action  of  a  legislative  body*^  which  has  been  made  the  sole 


App.  398,  94  Pac.  582.     Colo.— Lehman  i 
V.  Pcttingcll,  39  Colo.  258,  89  Pac.  48.  | 
Del. — State   ex   rel.   Shaw  r.   McCoy,  2 
Miivv.  576,  43  Atl.  270.     See  also  State 
er  rcl.  Alice  ;•.  McCoy,  2  Marv.  465,  36  i 
Atl.  355.     na. — State  ex  rel.  Knott  v.  ! 
Haskell,  72  So.  651,  660;  Drew  v.  State  ; 
Canvassing  Board,  16  Fla.   17,  44.     la.  j 
Bradficld  r.  Wart,  36  Iowa   291.     Kan. 
Rosenthal  r.  State  Board  of  Canvassers, 
50  Kan.   129,  32  Pac.   129,  19  L.  R.  A.  ! 
157;   Morgan   r.    Board    of    Comrs.,    24 
Kan.  71.     Ky. — See  Houston  v.  Steele,  I 
28  S.  W.  662,  mandamus  will  lie  to  com-  j 
pel  a  canvass  where  the  board  refuses 
to   act    but    it   will   not   lie   to   correct  j 
errors  in   the   canvass.     Md. — Price  v.  \ 
Ashburn,    122    Md.    514,    89     Atl.     410.  I 
Mich. — Double  v.  McQueen,    96    Mich.  ' 
39,  55  N.  W.  564.     Mo.— State  ex  rel.  j 
Anderson   v.   Moss^   187   Mo.   App.   151,1 
172  S.  W.  1180;   State  ex  rel.  Glenn  v. 
Smith,    129    Mo.    App.    49,    107    S.    W.  | 
1051.     Neb.— State    ex    rel.    Welty    v. 
McFadden,  46  Neb.  668,  65  N.  W.'SOO. 
N.  T. — People   ex  rel.  Smith   v.  Schiel- 
lein,  95  N.   Y.   124.     S.    D.— Smith    v. 
Lawrence,   2   S.   D.    185,   49   N.    "W.    7. 
Wash.— State  ex  rel.  Harvey  r.  Mason, 
45  Wash.  234,  88  Pac.  126,  9  L.  R.  A. 
(N.  S.)  1221 ;  State  ex  rel.  Howe  v.  Ken- 
dall, 44  Wash.  .542,  87  Pac.  821.    W.  Va. 
Sanders  r.  Cook,  90  S.  E.  865;  Morgan 
r.  County  Court,  53  W.  Va.  372,  44  S. 
E.    182;  "Dent   V.   Board   of   Comrs.,   45 
W.  Va.  750,  756,  32  S.  E.  250. 

fa]  In  case  of  delays  beyond  statu- 
tory time  to  complete  canvass,  man- 
damus is  a  proper  remedy.  State  ex  rel. 
Hustinfj  r.  State  Board  of  Canvassers, 
159  Wis.  216,  150  N.  W.  542,  Ann.  Cas. 
191 6D,  159. 

[b]  Where  a  board  without  power 
to  act,  (1)  canvasses  the  vote,  its 
action  is  a  nullity  and  the  proper 
board  may  be  required  to  canvass  the 
votes  by  mandamus.  Morgan  r.  Coun- 
ty Court,  53  W.  Va.  372,  44  S.  E.  182. 
(2)    But   a  voter  who   does  not  assail 
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the  correctness  of  the  canvass  cannot 
compel  another  canvass  because  the 
first  was  not  made  by  proper  oflScers 
as  the  question  is  not  one  of  sufficient 
public  interest  to  autliorize  an  indi- 
vidual voter  to  institute  proceedings. 
In  re  Soofield,  102  App.  Div.  358,  92 
K  Y.  Supp.  672.  (3)  If  a  board  with- 
out authority  assumes  to  act,  man- 
damus to  compel  it  to  complete  the 
canvass  begun  will  not  lie.  Page  V. 
McClure,  79  Vt.  83,  64  Atl.  451. 

[c]  Petition  must  state  that  the  re- 
turns of  the  election  inspectors  have 
been  delivered  to  the  board  of  can- 
vassers. McCoy  V.  State  ex  rel.  Allee, 
2  Marv.  (Del.)  543,  36  Atl.  81. 

44.  As  to  general  rules,  see  supra, 
III.  and  infra,  this  section. 

45.  As  to  effect  of  adjournment  sine 
die,  see  infra,  V,  C,  18. 

46.  Dickinson  r.  Board  of  Canvass- 
ers, 148  Mich.  513,  111  N.  W.  1075, 
overruling  Horning  r.  Board  of  Canvass- 
ers, 119  Mich.  51,  77  N.  W.  446. 

[a]  But  where  the  board  decides  a 
proper  application  has  not  been  pre- 
sented, mandamus  is  not  the  proper 
remedy  where  the  statute  provides  an- 
other remedy.  Madden  v.  Moore,  228 
Pa.  503,  77  Atl.  821. 

i       47.     Kan. — Rosenthal  r.  State  Board 

'  of    Canvassers,    50    Kan.    129,    32    Pac. 

;  129,  19  L.  R.  A.  157.  Mich.— Bradley 
r.  Board  of  State  Canvassers,  154  ]\Iich, 

1  274,  117  N.  W.  649.  Mont. — Chuma- 
sero  V.  Potts,  2  Mont.  242,  256,  where 

!  governor  is  member  of  state  board. 
Neb.— ^tate  ex  rel.  Bates  r.  Thayer,  31 

j  Neb.  82,  47  N.  W.  704.  N.  Y.— People 
ex  rel.  Dalev  v.  Rice,  129  N.  Y.  449, 
29  N.  E.  355,  14  L.  R.  A.  643.  Wyo. 
State  ex  rel.  Bennett  v.  Barber,  4  Wyo. 
56,  32  Pac.  14. 

As  to  right  to  mandamus  governor, 

I  see  .^vjrrn.  Ill,  G,  1,  b,   (I). 

I  48.  Orman  r.  People  ex  rel.  Cooper, 
18  Colo.  App.  302,  71  Pac.  430.  Compare 
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judge  of  the  election  and  qualifications  of  its  members  cannot  be  con- 
trolled by  mandamus. 

As  a  court  has  a  right  to  direct  a  ministerial  action  it  may  compel 
canvassers  to  recanvass  and  correct  a  mistake.^^  Except  where  the 
board  is  given  a  discretion,^"  it  may  be  required  to  count  a  ballot  in 
a  particular  way  or  for  a  particular  candidate.^!  It  may  be  com- 
pelled to  reject  irregular  ballots  or  returns,^-  or  to  canvass  returns  it 
has  erroneously  rejected.^^  The  canvassers  cannot  be  compelled  to  go 
behind  the  returns,"  and  if  they  do  so  and  because  thereof  reject  some 
returns,  they  have  failed  to  make  a  canvass  as  required  by  law^^  and 


supra,  III,  G,  2,  and  People  ex  rel. 
Sherwood  v.  State  Board  of  Canvassers, 
129'  N.  Y.  360,  29  N.  E.  345,  14  L.  R.  A. 
646. 

[a]  The  action  of  the  state  board 
of  canvassers  in  canvassing  returns  of 
an  election  for  representative  in  gen- 
eral assembly,  is  purely  political  and 
cannot  be  controlled  by  mandamus, 
since  the  constitutional  provision  mak- 
ing the  legislature  the  sole  judge  of 
tne  election  and  qualifications  of  its 
members  would  apply  to  a  canvassing 
board  provided  by  the  legislature  as 
well  as  to  the  direct  action  of  the 
legislature.  Orman  i\  People  ex  rel. 
Cooper,  18  Colo.  App.  302,  71  Pac.  430. 
But  see  infra,  V,  iC,  10,  c,  note  79. 

49.  State  ex  rel.  Van  Houten  v. 
County  Judge,   13   Iowa  139. 

50.  White  v.  Board  of  Suprs.,  127 
Md.  120,  96  Atl.  318. 

51.  Houston  V.  Steele,  98  Ky.  596, 
34  S.  W.  6;  Stanton  v.  Wolmesdorff,  55 
W.  Va.  601,  47  S.  E.  245. 

52.  lal. — ^State  ex  rel.  Van  Houten 
V.  County  Judge,  13  Iowa  139,  145. 
N.  Y, — People  ex  rel.  Nichols  v.  Board 
of  Canvassers,  129  N.  Y.  395,  29  N.  E. 
327,  14  L.  R.  A.  624.  See  People  ex  rel. 
Wood  V.  Board  of  Town  Canvassers, 
32  Misc.  131,  66  N.  Y.  Supp.  197;  Peo- 
ple ex  rel.  Gregg  v.  Board  of  Canvass- 
ers, 54  Hun  595,  8  N.  Y.  Supp.  259. 
Ore. — Simon  v.  Durham,  10  Ore.  52,  dis- 
regard of  loose  tally  sheets  may  be  com- 
pelled by  mandamus.  W.  Va^ — Goff  v. 
Board  of  Canvassers,  56  W.  Va.  675, 
49  S.  E.  588,  where  proper  signatures 
were  not  affixed.  Wis. — State  ex  rel. 
McDill  V.  Board  of  State  Canvassers, 
36  Wis.  498,  505. 

But  see  State  ex  rel.  Harmon  v.  Hamil, 
97  Ala.  107,  11  So.  892. 

53.  Ala. — Hudmon  v.  Slaughter,  70 
Ala.  546.  Cal.— Taft  v.  Haas  (Cal. 
App.),    167    Pac.     306.      Colo.— People 


ex  rel.  Dean  v.  County  Comrs.,  6  Colo. 
202,  208,  210.  Fla.— State  ex  rel.  Bis- 
bee  V.  Board  of  State  Canvassers,  17 
Fla.  29.  Ga. — Tanner  v.  Deen,  108  Ga 
95,  101,  33  S.  E.  832.  la.— State  v. 
Bailey,  7  Iowa  390.  Mich,.-^Belknap 
V.  Board  of  State  Canvassers,  95  Mich 
155,  54  N.  W.  696.  Neb.— State  ex  rel. 
Whittemore  v.  Peacock,  15  Neb.  442,  19 
N.  W.  685;  State  ex  rel.  Willard'  v. 
Stearns,  11  Neb.  104,  7  N.  W.  743; 
State  ex  rel.  Townsend  v.  Hill,  10  Neb 
58,  4  N.  W.  514.  N.  M..—ln  re  Sloan! 
5   N.  M.  590,   600,  25  Pac.  930. 

But  see  Arberry  v.  Beavers,  6  Tex. 
457,  55  Am.  Dec.  791,  the  county  jus- 
tice exercises  a  discretion. 

54,  Kan. — Sharpless  v.  Buckles,  65 
Kan.  838,  70  Pac.  886.  Ohio.— Dalton 
V.  State  ex  rel.  Richardson,  43  Ohio  St. 
652,  3  N.  E.  685.  Wyo.— State  ex  rel. 
Bennett  v.  Barber,  4  Wyo.  56,  81,  32 
Pac.  14. 

[a]  Exclusion  of  certain  votes  cast 
under  a  statute  claimed  to  be  uncon- 
stitutional will  not  be  compelled  as  the 
board  has  no  power  to  determine  valid- 
ity of  statute.  Sharpless  v.  Buckles, 
65  Kan.  838,  70  Pac.  886. 

55.  Ala. — Hudmon  v.  Slaughter,  70 
Ala.  546.  Ark.-^Willeford  v.  State,  43 
Ark.  62.  Fla.— County  Comrs.  of  Frank- 
lin Co.  V.  State  ex  rel.  Patton,  24  Fla. 
55,  3  So.  471,  12  Am.  St.  Rep.  183. 
111.— Holt  V.  People,  102  111.  App.  276. 
La. — State  ex  rel.  Reynolds  v.  Mayor, 
etc.  of  Monroe,  46  La.  Ann.  1276,"  15 
So.  625.  Mich.— Bradley  v.  Board  of 
State  Canvassers,  154  Mich.  274,  117  N. 
W.  649.  Ohio.  —  State  v.  Tanzey, 
49  Ohio  St.  656,  32  N.  E.  750. 
Okla.  —  Election  Board  of  King- 
fisher Co.  V.  State  ex  rel.  Smith,  43 
Okla.  337,  142  Pac.  984;  Stearns  v. 
State,  23  Okla.  462,  100  Pac.  909.  Pa. 
Thompson  v.  Ewing,  1  Brewst.  67.  Utah. 
Rich  V.  Henderson,  162  Pac.  621.    Wash. 
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mandamus  will  issue.  If  two  returns  are  made,''^  or  a  new  return 
made  without  authority  of  law,'^  and  the  board  has  canvassed  the 
wrong  return,  it  is  generally  held  that  mandamus  Avill  lie  to  compel 
a  canvass  of  the  true  return.  In  the  absence  of  an  allegation  that  the 
persons  designated  by  initials  and  by  christian  names  in  full  are  differ- 
ent persons,  the  board  will  not  be  compelled  to  count  the  votes  for 
different  persons.'^  And  conversely  if  the  board  counts  such  votes 
for  different  persons,  mandamus  to  count  them  for  the  same  person 
will  not  issue.^®  The  court  ordinarily  cannot  go  behind  the  returns, 
and  inquire  into  the  qualifications  of  electors  or  legality  of  the  elec- 
tion as  affected  by  matters  not  apparent  on  the  face  of  the  returns.*** 
And  the  court  will  not  deny  the  writ  on  a  showing  of  fraud,  illegal 
voting  or  other  irregularities  as  this  would  convert  the  writ  into  a 
proceeding  to  try  title  to  office.*'^  But  the  court  is  obliged  to  consider 
incidentally,  though  not  finally  every  question  affecting  the  propriety 
of  issuing  its  peremptory  writ,  and  if  it  finds  that  the  candidate  would 
not  be  benefited  by  the  writ,''^  or  that  he  has  no  right  to  the  ofiKce,^^  it 


State  ex  rel  King  v.  Trimbell,  12  Wash. 
440,  41  Pac.  183. 

[a]  If  a  canvassing  board  refers  to 
tally  sheets  or  other  unauthorized 
papers,  it  may  be  compelled  to  count 
the  return  as  certified.  Mo. — State 
ex  rel.  Steadier  v.  Stuekey,  78  Mo.  App. 
533,  543.  Ore.— Simon  r.  Durham,  10 
Ore.  52.  Utah. — Kich  r.  Henderson,  162 
Pac.  621.  But  see  State  ex  rel.  Bar- 
tow V.  Eastman,  46  Neb.  675,  65  N.  W. 
805;  State  ex  rel.  Welty  i\  McFadden, 
46  Neb.  668,  65  N.  W.  800,  holding 
the  tally  sheets  are  part  of  the  returns 
to  be  considered. 

[b]  Where  a  board  of  canvassers 
enters  upon  a  recount  "when  not  author- 
ized to  do  so,  mandamus  to  compel  a 
canvass  of  the  original  returns  and 
issuance  of  certificate  in  accordance 
therewith  will  lie.  Hilton  v.  Common 
Council,  112  Mich.  500,  70  N.  W.  1043; 
Vance  v.  Board  of  Canvassers,  95  Mich. 
462,  .54  N.  W.  1084,  holding  Act  No. 
208,  Pub.  Acts,  1887,  does  not  apply 
to  an  office  in  a  body  made  iudge  of  its 
own  members. 

56.  State  ex  rel.  Bennett  v.  Barber, 
4  Wyo.  56,  32  Pac.  14,  where  clerk 
made  one  return  and  other  members 
of  board  another.  But  see  Orman  v. 
People  ex  rel.  Cooper,  18  Colo.  App. 
302,  71  Pac.  430,  holding  the  state 
board  of  canvassers  in  deciding  which 
return  is  the  correct  one  exercises  a 
discretion.  But  disregarding  this  rule, 
the  court  will  not  before  the  board  has 
acted  comyiel  it   to  accept  one  as  true. 

57.  Eocmer    r.   Board   of   City   Can- 
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vassers,  90  Mich.  27,  51  N.  W.  267; 
7»  re  Board  of  Canvassers,  12  N.  Y, 
Supp.  174. 

58.  State  ex  rel.  Hammerstein  v. 
Williams,  95  Mo.  159,  8  S.  W.  415; 
State  V.  Foster,  38  Ohio  St.  599. 

59.  Clark  v.  Board  of  Examiners  of 
Hampden   Co.,  126  Mass.  282. 

60.  Ala. — Hudmon  i'.  Slaughter,  70 
Ala.  546.  Kan. — Rosenthal  r.  State 
Board  of  Canvassers,  50  Kan.  129,  32 
Pac.  129,  19  L.  R.  A.  157.  Minn. 
In  re  Lauritsen,  99  Minn.  313,  109  N. 
W.  404,  410.  Miss.— McHenry  r.  State, 
91  Miss.  562,  44  So.  831,  16  L.  R.  A. 
(N.  S.)  1062;  State  ex  rel.  Attorney 
General  r.  Board  of  Suprs.  of  Coahoma 
Co.,  3  So.  143.  N.  Y.—In  re  Woods,  5 
Misc.  575,  26  N.  Y.  Supp.  169,  56  N.  Y. 
St.  274.  Ohio. — Dalton  r.  State  ex  rel. 
Richardson,  43  Ohio  St.  652,  661,  3 
N.  E.  685.  Wis.— State  ex  rel.  McDill 
r.  Board  of  State  Canvassers,  36  Wis. 
498    50.5 

61.  Stearns  r.  State,  23  Okla.  462, 
100  Pac.  909. 

62.  Baker  v.  Board  of  State  Can- 
vassers, 111  Mich.  378,  69  N.  W.  656; 
State  ex  rel.  r.  ^McKinlev,  11  Ohio  Dec. 
(Reprint)   692,  28  Wkly!  L.  Bui.  337. 

63.  State  ex  rel.  Bennett  r.  Barber, 
4  Wyo.  56,  32  Pac.  14.  Compare  State 
ex  rel.  Bisbee  r.  Board  of  State  Can- 
vassers, 17  Fla.  29,  holding  the  right 
to  take  and  hold  office  is  not  in  ques- 
tion and  alternative  writ  is  not  demur- 
rable for  failure  to  show  qualifications 
of  relator. 

As   to   compelling   issuance   of   cer« 
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will  not  direct  its  writ  to  issue.  Accordingly  it  has  been  held  that 
mandcimus  to  compel  a  canvass  will  not  be  issued,  if  the  statute  provid- 
ing for  the  election  is  unconstitutional/*  or  if  the  election  is  void,*"* 
or  if  there  is  no  vacancy  in  an  office  and  an  (Section  is  both  unneces- 
sary and  improper."*'  And  where  the  question  has  become  a  mere  ab- 
stract one  by  the  expiration  of  the  term  of  the  office  for  which  the 
election  was  held,  the  writ  will  not  be  issued."^ 

Compelling  Canvass  of  Irregular,  Incorrect,  and  Altered  Ketums.  —  Mand- 
amus will  not  lie  to  compel  a  board  to  count  returns  which  are  so  ir- 
regular that  it  is  under  no  duty  to  receive  them  in  that  condition  or 
count  them,"^  or  which  have  been  fraudulently  altered,*'^  or  are  inac- 
curate/'' And  on  a  recount,  they  cannot  be  required  to  count  ballots 
which  are  voidJ^  But  where  returns  have  been  altered  after  receipt 
by  the  clerk  of  a  canvassing  board,  the  court  may  determine  the  vote 
actually  certified  and  direct  the  board  to  count  it/'^ 

b.  Where  Opponent  Is  Declared  Elected  or  Commissioned.  —  If  a 
proper  case  is  otherwise  shown  for  the  issuance  of  the  writ,  it  will  not 
be  refused  because  a  certificate  of  election  has  been  issued  by  reason 
of  some  erroneous  rule,  to  the  person  appearing  by  the  abstract  to 
have  the  highest  number  of  votes,"  nor  by  reason  of  the  fact  that  he 


tificate  of  election  to  person  who  is 
disqualified  for  the  office,  see  infra, 
V,  C,  14. 

64.  Maynard  t\  Board  of  Canvassers, 
84  Mich.  228,  245,  47  N.  W.  756,  11 
L.  E.  A.  332.  Compare  Orman  v.  People 
ex  rel.  Cooper,  18  Colo.  App.  302,  71 
Pac.  430. 

65.  Mo. — State  ex  rel.  Glenn  v. 
Smith,  129  Mo.  App.  49,  107  S.  W.  1051, 
where  it  was  not  shown  that  notice  of 
election  was  given.  N,  D. — State  ex  rel. 
Johnson  v.  Ely,  23  N.  D.  619,  137  N.  W. 
834,  where  polling  places  were  illegally 
situated.  Wis. — State  ex  rel.  Smith  r. 
Drake,  83  Wis.  257,  53  N.  W.  496,  where 
polls  were  not  open  at  proper  hour. 

66.  Kan.— Peters  v.  Board  of  State 
Canvassers,  17  Kan.  365.  Neb. — State 
ex  rel.  Graybill  v.  Whittemore,  11  Neb. 
175,  9  N.  W.  93.  Ohio.— State  ex  rel. 
Crawford  v.  McGregor,  44  Ohio  St.  628, 
10  N.  E.  66. 

67.  Potts  V.  Tuttle,  79  Iowa  253,  44 
N.  W.  374. 

68.  Cal.— Wilson  v.  Blake,  169  Cal. 
449,  147  Pac.  129.  Mass. — Luce  v. 
Board  of  Examiners,  153  Mass.  108,  26 
N.  E.  419.  Ohio.— State  ex  rel.  Goss 
V.  Eandall,  35  Ohio  St.  64,  returns  de- 
livered unsealed. 

But  see  Long  v.  State,  17  Neb.  60, 
22  N.  W.  120,  directing  board  to  can- 
vass  returns    although    not    sealed   up, 


marked  or  bound  together  as  required 
by  law. 

[a]  If  the  returns  are  ambiguous 
and  it  is  not  clearly  shown  that  the 
board  erred,  the  writ  will  not  issue. 
Hughes  V.  Parker,  63  Kan.  297,  306,  65 
Pac.  265. 

69.  State  ex  rel.  Hanna  v.  Kavanagh, 
24  Neb.  506,  39  N.  W.  431. 

70.  State  ex  rel.  Catts  v.  Crawford 
(Fla.),  73  So.  588  (where  inaccurate  re- 
turns are  superseded  by  corrected 
ones) ;  State  ex  rel.  Catts  v.  Mason 
(Fla.),  73   So.  587. 

[a]  Where  the  falsity  of  the  returns 
Is  obvious  and  is  a  matter  of  common 
knowledge,  as  where  returns  show  a 
vote  cast  greatly  in  excess  of  the  num 
ber  of  legal  voters,  the  court  will  not 
issue  its  writ.  State  ex  rel.  Mitchell 
V.  Stevens,  23  Kan.  456,  33  Am.  Rep. 
175. 

71.  Crosby  v.  Haverly,  82  Neb.  565, 
118  N.  W.  123. 

72-  State  ex  rel.  Metcalf  v.  Garesche, 
65  Mo.  480,  488;  State  ex  rel.  Welty  v. 
McFadden,  46  Neb.  668,  673,  65  N.  W. 
800. 

73.  Fla. — State  ex  rel.  Bisbee  v. 
Board  of  State  Canvassers,  17  Fla.  29. 
111. — ^People  ex  rel.  Fiiller  v.  Hilliard, 
29  111.  413,  420,  where  certificate  was 
issued  after  service  of  alternative  writ. 
Mont. — ^State  ex  rel.  Leech  v.  Board  of 
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has  qualified  and  entered  on  liis  duties.'*  But  it  has  been  held  that 
where  the  governor  has  commissioned  the  person  appearing  to  have  the 
highest  number  of  votes,  mandamus  will  not  lie,'" 

e.  Effect  of  Other  Jiemedies.'"^  —  The  courts  are  not  harmonious  as 
to  the  ade(iuaey  of  the  remedy  by  statutory  contest^^  or  l)y  quo  war- 
ranto/^ and  its  effect  upon  mandamus  in  election  cases.  The  provision 
that  bodies  shall  be  the  judges  of  the  election  returns  of  their  own 
mem])ers  does  not  constitute  another  remedy  precluding  the  court  from 
mandamusing  the  canvassing  board.''^ 

d.  Where  Writ  Cannot  Be  Executed.  —  If  the  writ  to  canvass  or 
recanvass  and  correct  mistakes  or  errors  cannot  be  obeyed,  the  court 
will  withhold  it.s° 

11.  Certification  of  Returns  to  Secretary  of  State.  —  Tlie  perform- 
ance of  a  duty  of  a  board  of  canvassers  to  certify  a  vote  to  the  secretary 
of  state  may  be  compelled  by  mandamus.^^ 

12.  Estimate  of  Retiurns  by  Secretary  of  State.  —  The  secretary  of 
state  mvj  be  compelled  to  compare  and  estimate  the  votes  for  a  con- 
gressman contained  in  a  certified  record  or  abstract.^^  But  where  the 
secretary  has  declared  the  result  of  an  election  and  the  governor  has 


Canvassers,  13  Mont.  23,  33,  31  Pac. 
879.  Neb. — State  ex  rel.  Easterday  v. 
Howe,  28  Neb.  618,  630,  44  N.  W.  874. 
Okla. — Election  Board  of  Kinjjfisher  Co. 
V.  State  ex  rel  Smith,  43  Okla.  337, 
142  Pac.  984.  S.  D. — Smith  r.  Lawrence, 
2  S.  D.  185,  198,  49  N.  W.  7.  Wash. 
State  ex  rel.  King  v.  Trimbcll,  12  Wash. 
440,  41  Pac.  183. 

74.  State  ex  rel  Easterday  v.  Howe, 
28  Neb.  618,  630,  44  N.  W.  874;  Smith 
V.  Lawrence,  2  S.  D.  185,  198,  49  N. 
W.  7. 

75.  O'llara  v.  Powell,  80  N.  C.  103, 
See  also  infra,  V,  C,  12,  as  affecting 
right  to  mandamus  secretary  of  state 
to  estimate  votes. 

76.  See    generally    supra,    TIT,    D. 

77.  See  infra,  this  note. 

fa]  Remedy  by  statutory  contest  is 
not  adequate  aiid  docs  not  prcfhido  re- 
lief by  mandamus.  Roemer  r.  Board  of 
Citv  Canvassers,  90  Mich.  27,  .51  N.  W. 
267;  Smith  r.  Lawrence,  2  S.  D.  185, 
198,   40   N.   W.    7. 

fb"|  Remedy  by  Statutory  Contest 
Is  Adequate.— Ala. — State  ex  rel  Har- 
mon r.  Ilnmil,  97  Ala.  107,  11  So.  892. 
Ky.— Houston  v.  Steele,  28  S.  W.  662; 
Bach  V.  Spencer,  24  Ky.  L.  Eep.  354, 
68  S.  W.  442,  where  returns  were  al- 
tered. Neb. — Crosbv  r.  Haverly,  82 
Neb.  565,  118  N.  W.  123.  But  see  State 
ex  rel  Graber  v.  Matley,  17  Neb.  564, 
24  N.  W.  200;  State  ex  rel  Whittemore 
V.  Peacock,  15  Neb.  442,  19  N.  W.  6S5; 
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state  ex  rel  Willard  v.  Stearns,  11 
Neb,  104,  7  N,  W.  743.  See  State  ex 
rel  Townsend  r.  Hill,  10  Neb.  58,  4 
N.  W,  514,  Ohio,— State  ex  rel  Hoff- 
man V.  Stewart,  8  Ohio  Dec,  (Reprint) 
171,  6  Wkly.  L.  Bui.  188. 

[cl  Where  contest  proceedings  are 
pending,  the  writ  will  lio  refused.  State 
ex  rel  Clark  r.  Smith,  104  Mo.  661,  668, 
16  S.  W.  503;  Ingerson  v.  Berry,  14 
Ohio  St,  315. 

78.  See  iiifra,  this  note. 

[a]  Quo  Warranto  Is  Not  Adequate. 
Smith  r.  Lawrence,  2  S.  D.  1S5,  198, 
49  N.  W.  7.  But  see  McKee  v.  Adair 
Co.  Election  Board,  36  Okla,  258,  128 
Pac,  294, 

79.  People  ex  rel  Fuller  v.  Hilliard, 
29  111.  413,  419;  Ex  parte  Mackey,  15 
S.  C.  322,  336.  See  State  ex  rel  Bisbee 
r.  Board  of  State  Canvassers,  17  Fla. 
29.  Compare  Orman  v.  People  ex  rel 
Cooper,  18  Colo.  App.  302,  71  Pac.  430, 
and  suprn,  TTl,  G,   1    and   2. 

80.  Gilliam  r.  Green,  122  Ga.  322,  50 
S.  E.  137  (where  the  board  is  not  in 
possession  of  the  returns) ;  Board  of 
Canvassers  r.  Hall,  46  Kan.  531,  26  Pac, 
1021,  where  it  was  impossible  to  sep- 
arate the  legal  from   the  illegal  votes. 

81.  Ark. — Howard  r.  McDiarmid,  26 
Ark.  100.  Ind.— Brower  v.  O'Brien,  2 
Ind.  423,  430.  Mo. — State  ex  rel  Met- 
calf  r.  Garesche,  65  Mo.  480,  488. 

82.  Pacheco    ».    Beck,     52     Cal.     3; 
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commissioned  the  person  declared  elected,  mandamus  will  not  lie  to 
compel  the  secretary  to  count  and  estimate  the  votes,  as  the  governor 
has  no  power  to  recall  the  commission  and  the  court  cannot  declare 
it  void.^^  It  has  been  held  that  a  duty  to  determine  whether  a  par- 
ticular return  is  valid  is  not  ministerial  or  subject  to  mandamus.*^ 

13.  Determining  Tie  Vote  by  Lot.  —  Mandamus  is  a  proper  remedy 
to  compel  the  performance  of  a  duty  to  determine  a  tie  vote  by  lot.^' 

14.  Certificate  of  Election.  —  Except  where  the  duty  of  the  board 
in  declaring  the  result  of  an  election  is  regarded  as  discretionary,^^ 
mandamus  is  a  proper  remedy  to  enforce  a  duty  of  a  board  of  c'aii- 
vassers  or  other  officer  to  declare  a  person  elected  and  issue  a  certificate 
of  election  to  the  person  who  has  received  the  largest  number  of  votes." 


Mj'ers  V.   Chalmers,  60  Miss.  772,  786. 
Compare  supra,  III,   Gr,   1,  b,    (II). 

83.  Myers  v.  Chalmers  60  Miss.  772, 
788;  State  ex  rel.  Bland  v.  Rodman,  43 
Mo.  256. 

84.  State  ex  rel.  Blackman  v.  Strong, 
32  La.   Ann.   173. 

85.  111. — People  ex  rel.  Hemstreet  v. 
Crabb,  156  111.  155,  40  N.  E.  319.  Ind. 
Johnston  v.  State  ex  rel.  Sefton,  128 
Ind.  16,  27  N.  E.  422,  25  Am.  St.  Hep. 
4i2,  12  L.  R.  A.  235.  Pa. — In  re  Peti- 
tion of  Cassel,  14  Montg.  Co.  Rep.  101. 
Wis. — State  ex  rel.  Hadfield  v.  Grace, 
83  Wis.  295,  53  N.  W.  444. 

[a]  The  petition  need  not  allege  the 
eligibility  of  the  opposing  candidate 
but  the  relator  must  allege  his  own 
qualifications  for  the  office.  As  against 
a  motion  in  arrest,  an  allegation  in  gen- 
eral terms  is  sufficient.  People  ex  rel. 
Hemstreet  v.  Crabb,  156  111.  155,  40  N. 
E.  319. 

[b]  As  a  demand  to  determine  a  tic 
vote  by  lot  is  not  required,  none  need 
be  alleged.  People  ex  rel.  Hemstreet 
V.  Crabb,  156  HI.  155,  40  N.  E.  319. 

86.  Oal. — Magee  v.  Board  of  Suprs., 
10  Cal.  376.  La.— -State  ex  rel.  Shorten 
V.  Board  of  Selectmen,  25  La.  Ann.  310. 
Mo. — State  ex  rel.  Clark  v.  Smith,  15 
S.  W.  614,  1023. 

[a]  A  court  cannot  direct  canvass- 
ing officers  (1)  what  result  to  ascertain 
or  declare  from  their  investigations. 
Davies  v.  Board  of  Comrs.,  26  Idaho 
450,  143  Pac.  945;  Barnes  v.  Gottschalk, 
3  Mo.  App.  222.  (2)  But  where  they, 
having  satisfactorily  ascertained  the 
result  of  an  election  by  lawful  methods, 
refuse  to  certify  it,  mandamus  is  a 
proper  remedy.  Barnes  V.  Gottschalk, 
3  Mo.  App.  222. 

87.  Ala. — State    ex    rel.    Spence    v. 


Judge  of  Ninth  Judicial  Circuit,  13 
Ala.  805.  Fla.— State  ex  rel.  Bloxham 
■V.  Gibbs,  13  Fla.  55,  75,  7  Am.  Rep. 
233.  m.— People  ex  rel.  Roberts  v. 
Rives,  27  HI.  242.  Ind.— Kisler  v.  Cam- 
eron, 39   Ind.   488;   Brower  v.  O'Brien, 

2  Ind.  423;  Kunkle  v.  Coleman  (Ind. 
App.),  92  N.  E.  61.  la.— Bradfield  v. 
Wart,  36  Iowa  291.  Kan.— Board  of 
Trustees  of  Sumner  Co.  v.  Board  of 
County  Comrs.,  61  Kan.  796,  60  Pac. 
1057;  Rosenthal  v.  State  Board  of  Can- 
vassers, 50  Kan.  129,  32  Pac.  129,  n 
L.  R.  A.  157.  Ky. — Howes  v.  Walker, 
92  Ky.  258,  17  S.  W.  576.  Mass.— 7w  re 
Strong,  20  Pick.  484.  Mich.— Coll  v. 
City  Bd.  of  Canvassers,  83  Mich.  367, 
47  N.  W.  227.  Minn.— Zii  re  Lauritsen, 
99  Minn.  313,  109  N.  W.  404,  410.  Miss. 
Bourgeois  v.  Pairchild,  81  Miss.  708, 
33  So.  495.  Mo.— State  ex  rel.  Clark 
V.  Smith,  15  S.  W.  614,  1023;  Barnes 
r.  Gottschalk,  3  Mo.  App.  111.  Neb. 
Kokes  V.  State,  55  Neb.  691,  76  N.  W. 
467;  State  ex  rel.  Harnish  v.  SmitTi,  31 
Neb.  590,  48  N.  W.  468.  N.  J.— Free- 
man V.  Board  of  Registry  (N.  J.  L.), 
67  Atl.  713.  N.  Y.— People  ex  rel.  March 
V.  Beam,  117  App.  Div.  374,  103  N.  Y. 
Supp.  818.  Ohio.— Dalton  v.  State  ex 
rel   Richardson,   43    Ohio   St.   652,   670, 

3  N.  E.  685.  Ore.— Gantenbein  v. 
West,  74  Ore.  334,  144  Pac.  1171,  gov- 
ernor. Pa. — ^Com.  ex  rel.  Parker  v.  Em- 
minger,  74  Pa.  479,  2  Leg.  Rec.  Rep. 
130.  S.  O.—Ex  parte  Elliott,  33  S.  C. 
602,  12  S.  E.  423.  Utah.— Page  v. 
Utah  Commissioners,  11  Utah  119,  131, 
39  Pac.  499,  where  canvassers  erro- 
neously rejected  certain  returns  for  ir- 
regularities. W.  Va. — Burke  v.  Suprs. 
of  Monroe  Co.,  4  W.  Va.  371. 

Mandamus  to  try  title  to  office,  see 
the  title  "Officers." 
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The  right  to  the  writ  is  not  affected  by  the  fact  that  the  board  may  have 
already  issued  a  certificate  to  another  who  has  entered  on  his  duties.^* 
And  the  right  to  bring  quo  warranto  to  oust  the  illegal  occupant  does 
not  prevent  relief  by  uiandanuis  as  it  cannot  put  the  relator  in  office, 
and  he  is  entitled  to  the  proper  evidence  of  his  prima  facie  right  to 
enable  him  to  prosecute  that  right  in  an  appropriate  proceeding.** 
It  has  been  held,  however,  that  the  remedy  by  statutory  contest  is 
adequate,  and  precludes  relief  by  mandamus.^'' 

As  in  the  case  of  a  writ  to  compel  a  canvass,  it  is  not  proper  for  the 
court  to  go  behind  the  returns."^     But  the  court  in  its  discretion  may 


[a]  A  governor  who  is  made  in- 
spector of  elections,  is  not  subject  to 
mandamus  to  declare  the  result  of  the 
election  or  issue  certificates  of  election. 
State  ex  rel.  Latture  v.  Board  of  In- 
spectors, l\A  Tenn.  516,  86  S.  W.  :U9; 
Bates  V.  Taylor,  87  Tenn.  319,  11  S.  W. 
266,  3  L.  R.  A.  316.  Mandamus  to 
executive  officers,  see  supra,  III,  G,  1. 

[b]  In  the  absence  of  a  complete 
recount  joined  in  by  both  election  can- 
vassers as  final,  mandamus  will  not 
issue  to  compel  an  election  canvasser 
to  assent  to  and  certify  the  result  of 
a  recount.  Dent  v.  Board  of  Comrs., 
45  W.  Va.  750,  32  S.  E.  250,  where 
one  canvasser  said  recount  was  true 
and  correct  and  the  other  said  it  was 
incomplete,  mandamus  will  not  lie. 

[c]  On  Showing  of  Error  in  Re- 
count.— As  the  board  on  a  recount  must 
accept  the  return  as  correct,  a  man- 
damus will  not  issue  to  compel  issuance 
of  a  certificate  to  relator  on  a  showing 
of  error  in  the  recount.  Atwood  v. 
Mayor,  etc.  of  Sault  Ste.  Marie,  141 
Mich.  205,  104  N.  W.  649. 

[d]  The  petition  for  mandamus 
must  state  that  the  petitioner  received 
the  hi;,diest  number  of  votes  cast. 
Howes  v.  Walker,  92  Ky.  258,  17  S.  W. 
576. 

[e]  The  writ  must  state  the  success- 
ive prescril)ed  stejis  which  lead  uj)  to 
the  election;  that  is,  the  filing  of  the 
petition,  the  making  of  an  order  for  an 
election,  and  the  holding  of  an  elec- 
tion in  pursuance  thereof.  State  v. 
Malheur  Countv  Ct.,  46  Ore.  519,  81 
Pac.  368. 

88.  m. — People  ex  rrl.  Roberts  r. 
Rives,  27  111.  242.  Compare  People 
ex  rel.  Thompson  v.  Cover,  50  111.  100, 
the  relator  has  a  remedv  by  contest, 
la.— Bradfiold  v.  Wart,  36  Iowa  291. 
Mich. — Coll  r.  City  Board  nf  Canvass- 
ers, S3  Mich.  367,  47  N.  W.  227.  Contra. 
Sherburne   r.  Horn,  45  Mich.  160,  7  N. 
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W.  730,  the  only  benefit  would  be  to 
shift  the  burden  of  proof  in  a  quo  war- 
ranto proceeding. 

But  see  State  ex  rel.  Clark  r.  Smith 
(Mo.),  15  S.  W.  614,  1023,  where  the 
governor  issued  a  commission  to  re- 
lator's opponent  and  where  relator  in- 
stitutei]  contest   inocccilings. 

Whether  person  to  whom  certificate 
is  issued  is  a  proper  party,  see  supra, 
V,  B,  2. 

89.  Fla.— State  ex  rel.  Bloxham  v. 
Gibbs,  13  Fla.  55,  74,  7  Am.  Rep.  233. 
Mass. — In  re  Strong,  20  Pick.  484. 
Mo. — Barnes  v.  Gottschalk,  3  Mo.  App. 

in,  121. 

But  see  Sherburne  r.  Horn,  45  Mich. 
160,  7  N.  W.  730  (holding  that  as  the 
granting  of  the  certificate  would  only 
shift  the  burden  of  proof  in  a  quo 
warranto  proceeding,  mandamus  will 
not  issue) ;  State  ex  rel.  Mercer  f.  Sul- 
livan, 83  Wis.  416,  53  N.  W.  677,  hold- 
ing that  where  the  person  certified  to 
be  elected  entered  on  the  duties  of  his 
office,  mandamus  will  not  issue  to  have 
another  declared  elected  on  a  conten- 
tion that  the  board  wrongfully  counted 
the  votes.  Quo  warranto  is  the  reme-i 
dy. 

90.  People  ex  rel.  Thompson  r.  Cover, 
50  111.  100;  State  ex  rel.  Wetmore  V. 
Stewart,  26  Ohio  St.  216.  But  see 
Bradficld  r.  Wart.  36  Iowa  291. 

[a]  Where  the  relator  has  insti- 
tuted contest  proceedings  which  are 
still  jionding,  the  court  will  refuse  to 
take  jurisdiction  and  award  its  writ. 
People  ex  rel.  Thompson  v.  Cover,  50 
111.  100;  State  ex  rel.  Clark  v.  Smith 
(Mo.),  15  S.  W.  614. 

91.  McHenry  r.  State,  91  Miss.  562, 
44  So.  831,  16  L.  R.  A.  (N.  S.)  1062; 
State  ex  rel.  Attorney  General  v.  Board 
of  Suprs.  (Miss.),  3  So.  143.  See  supra, 
V,  r.   10.   a. 

fa]  An  order  requiring  the  clerk  to 
deliver  the   boxes  to   the   board   so   it 
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withhold  its  writ  if  the  election  was  held  without  authority  of  laAv,^^ 
if  the  ofifiee  is  appointive  instead  of  elective,^''  or  if  the  relator,  who  is 
a  candidate,  has  no  right  to  hold  the  office  or  is  ineligible  to  it.^*  If 
pending  the  mandamus  proceeding,  the  relator  is  inducted  into  office, 
further  proceedings  in  the  cause  are  unnecessary  and  improper.^^ 

15.  Publication  of  Returns.  —  A  ministerial  duty  of  a  speaker  of 
a  house  of  representatives  to  open  and  publish  the  returns  of  an  elec- 
tion may  be  enforced  by  mandamus.^*' 

16.  Election  Contests.  —  IMandamus  is  an  appropriate  remedy  to 
compel  action  in  election  contests.^^ 

17.  Inspection  of  Registry  Lists.  —  Mandamus  will  lie  to  enforce 
the  right  to  inspect  the  registry  lists. ^^ 

18.  To  Compel  Reassembling  of  Boards  After  Adjournment.  —  Ac- 
cording to  some  authorities  if  the  election  or  canvassing  board  has 
adjourned  sine  die,  it  is  functus  officio  and  mandamus  is  not  a  proper 
remedy  to  compel  it  to  reassemble  and  complete  its  canvass.''^  The 
weight  of  authority,  however,  is  to  the  effect  that  a  failure  of  the  board 
to  complete  its  duties  is  equivalent  to  a  total  failure  to  perform,  and 
that  mandamus  will  lie  to  compel  it  to  reconvene  and  complete  its 
duties  where  it  appears  the  board  has  failed  to  perform  its  duties 
legally  and  completely.  And  therefore  if  the  canvassers  wrongfully 
neglect  or  refuse  to  canvass  returns  which  are  regular  in  form,  or  ff 
the  canvass  has  been  wrongfully  or  improperly  made,  mandamus  will 
lie  although  the  board  has  adjourned  sine  die.^    But  if  the  board  has 


can  discover  evidence  on  which  to 
show  fraud  is  unauthorized.  McHenry 
V.  State,  91  Miss.  562,  44  So.  831,  16 
L.  R.  A.   (N.  S.)   1062. 

92.  State  ex  rel.  Graybill  v.  Whitte- 
more,  11  Neb.  175,  9  N.  W.  93. 

93.  Kokes  v.  State,  55  Neb.  691,  76 
N.  W.  467.  See  also  People  ex  rel. 
Pixley  V.  Pond,  89  Cal.  141,  26  Pac. 
648. 

94.  Mo. — ^^State  ex  rel.  Snyder  v. 
Newman,  91  Mo.  445,  3  S.  W.  849;  State 
ex  rel!  Ensworth  v.  Albin,  44  Mo.  346. 
N.  Y. — People  ex  rel.  Sherwood  v.  State 
Board  of  Canvassers,  129  N.  Y.  360, 
29  N.  E.  345,  14  L.  R.  A.  646.  Pa. 
Boggs  V.  Select  &  Common  Councils,  22 
Pa.  Co.  Ct.  640,  where  relator  did  not 
receive  majority  of  votes.  S.  C. — State 
V.  Bruce,  3  Brev.  264,  1  Tread.  Const. 
165,  6  Am.  Dec.  576.  Wyo. — State  ex 
rel.  Bennett  v.  Barber,  4  Wyo.  56,  32 
Pac.  14. 

[a]  Infringing  Right  of  Legislature 
To  Judge  the  Election  and  Qualification 
of  Its  Members. — The  court  does  not 
infringe  the  jurisdiction  of  the  body 
to  which  the  relator  is  elected  to  judge 
of  the  election  and  qualifications  of  its 
own  members  when  it  denies  the  writ. 


The  court  simply  determines  that  it 
will  not  aid  him  as  it  can  see  that  on 
the  undisputed  facts  he  is  ineligible 
to  the  office.  People  ex  rel.  Sherwood 
V.  State  Board  of  Canvassers,  129  N  Y 
360,  372,  29  N.  E.  345,  14  L.  R.  A.  646. 
Compare  supra,  V,  C,  10,  a  note  48. 
[b]  Where  there  was  no  registration 
of  voters  before  an  election,  mandamus 
to  compel  issuance  of  commission.  State 
ex  rel.  Ensworth  v.  Albin,  44  Mo.  346. 

95.  State  ex  rel.  Latture  v.  Board  of 
Inspectors,  114  Tenn.  516,  86  S  W 
319. 

96.  State  ex  rel.  Benton  v.  Elder,  31 
Neb.  169,  47  N.  W.  710,  10  L.  R.  A. 
796.     Compare  supra,  II,  G,  1  and  2. 

97.  See  8  Standard  Proc.  40,  41.  43 
and  109. 

98.  See  8.  Standard  Proc.  138. 

99.  Minn.— Clark  v.  Buchanan,  2 
Minn.  346.  N.  C— Swain  v.  McRae,  80 
N.  C.  111.  See  also  O'Hara  v.  Powell, 
80  N.  C.  103.  S.  O.—Ex  parte  Mackey, 
15  _S.  C.  322,  329,  the  board  can  re- 
main in  existence  no  longer  than  ten 
days  and  thereafter  it  is  functus  officio. 

1.  Oolo. — Leary  v.  Jones,  51  Colo. 
185,  116  Pac.  130  (board  of  election 
judges)  J  Leliiuan  v.  Pettingell,  39  Colo. 
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completely  performed  its  duties  and  has  finally  adjourned,  it  has  no 
power  to  reconvene  and  recanvass,  and  mandamus  will  not  lie  to  com- 
pel it  to  do  so,  even  though  the  returns  on  which  it  acted  may  have 
been  incorrect.^    And  it  cannot  be  reconvened  to  give  effect  to  a  sub- 


258,  263,  89  Pac.  48.    Fla.— State  ex  rel. 
Bishee  v.  Board  of  County  Canvassers, 
17  Fla.  9,  20;  State  c.r  rel.  Drew  r.  Mc- 
Lin,  16  Fla.  17;   State  ex  rel.  Bloxham 
V.   Gibbs,  13  Fla.   55,  7  Am.  Eep.  233. 
HI, — People  ex  rel  Evan  v.  Nordlieim, 
99  in.   553,  563;   People   ex  rel.  Fuller 
V.     Hilliard,    29    HI.    413,    420.      Ind. 
Jolniston  v.   State   ex  rel.   Sefton,    128 
Ind.  16,  27  N.  E.  422,  25  Am.  St.  Eep. 
412,  12  L.  E.  A.  235.    la. — State  ex  rel. 
Van  Houten  r.  County  Judge,  13  Iowa 
139;  State  ex  rel.  Eiee  r.  County  Judge, 
7   Iowa   186,   201.     Kan.— Eosenthal   r. 
State  Board  of  Canvassers,  50  Kan.  129, 
32    Pac.    129,    19    L.    E.    A.    157;    State 
V.  Board  of  Comrs.,  23  Kan.  264;  Lewis 
V.  Comrs.,  16  Kan.  102.     Mich.— Attor- 
ney   General    r.    Board    of    Suprs.,    166 
Mich.  61,  131  N.  W.  163;  Eicli  V.  Board 
of   Canvassers,   100   Mich.   453,   459,  59 
N.  W.   181;   Eoemer  v.   Board  of  City 
Canvassers  of  Detroit,  90  Mich.  27,  51 
N.  W.  267,  distinffuishing  Sherburne  V. 
Horn,  45  Mich.  160,  7  N.  W.  730.    Miss. 
State  ex  rel.  Hudson  v.  Piggott,  97  Miss. 
599,  54  So.  257,  Ann.  Cas.  1912C,  1254. 
But    compare   Oglesby    r.     Sigman,     58 
Miss.  502.     Mo.— State  ex  rel.  Steadloy 
r.  Stuckey,  78  Mo.  App.  533,  545.  Mont. 
State   ex   rel.   Leech   v.   Board    of    Can- 
vassors,   13   Mont.   23,   33   31    Pac.   879, 
where   board   excluded   returns  because 
of  illegal   voting.     Neb. — State  ex  rel. 
Weltv   r.    McFadden,   46   Neb.    668,    65 
N.    W.    800;    State    ex    rel.    Willard    v. 
Stearns,  10  Neb.  104,  7  N.  W.  743.    See 
State  ex  rel.  Graber  r.  Matley,  17  Neb. 
564.  24  N.  W.  200;  State  ex  rel.  Town- 
send   r.  Hill,  10  Neb.  58,  4  N.  W.  514. 
N.  M. — Territory  ex  rel.  Lester  r.  Sud- 
dith,    15   N.   M.'  728,    110    Pac.    1038; 
I»   re  Sloan.  5  N.  M.  590,  600,  25  Pac. 
930.     N.  Y. — People   ex  rel.    Smith     v. 
Schiellein,    95    N.    Y.    124,    132    (where 
the  board  wholly  failed  to  canvass  the 
votes    for    one    office);    People    ex   rel. 
Brown   r.   Freisch,   168   App.   Div.    370, 
153  N.  Y.  Supp.  277   (where  inspectors 
failed    to    indorse     protested     ballots) ; 
People   ex  rel.   Decker  r.   Parmelee,   22 
Misc.  380,  50  N.  Y.  Supp.  451;  Gleason 
V.  Blanc,  14  Misc.  620,  36  N.  Y.  Supp. 
938,  where  inspectors  made  false  return. 
But    compare    People    ex   rel.    Gaige    v. 
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Eeardon,  49  Hun  425,  3  N.  Y.  Supp. 
560,  564,  22  N.  Y.  St.  629  (disapproving 
People  ex  rel.  Sanderson  r.  Board  of 
Canvassers,  12  Abb.  N.  C.  96,  to  the 
effect  that  an  irregular  action  is  the 
same  as  no  action  and  may  be  remedied 
by  mandamus) ;  People  ex  rel.  Haverly 
V.  Hanes,  44  Misc.  475,  90  N.  Y.  Supp. 
61.  Okla. — Election  Board  of  King- 
fisher Co.  V.  State  ex  rel.  Smith,  43 
Okla.  337,  142  Pac.  984.  Ore.— Simon 
V.  Durham,  10  Ore.  52,  where  board 
considered  unauthenticated  papers.  S.  D. 
Smith  V.  Lawrence,  2  S.  D.  185,  49  N. 
W.  7.  Utah.— Eich  v.  Henderson,  162 
Pac.  921.  W.  Va.— Daniel  v.  Simms,  49 
W.  Va.  554,  39  S.  E.  690. 

[a]  Reason  of  Rule.  —  "Election 
judges  created  for  a  specific  purpose 
and  to  perform  certain  public  duties 
have  no  definite  tenure  of  office.  Their 
life  is  until  their  duty  is  performed  or 
until  the  performance  of  that  duty  is 
rendered  impossible  by  intervening 
events.  But  until  such  duty  is  per- 
formed or  such  events  intervene  the 
board's  existence  continues  and  this, 
even  though  through  inadvertence  or 
purpose  it  may  have  adjourned  sine 
die.  .  .  .  For  example,  had  the  board 
in  the  present  case  adjourned  sine  die 
without  counting  the  votes  at  all.  would 
it  have  been  functus  officio  so  that 
it  could  not  be  reassembled  for  that 
purpose?  Or  had  it  counted  the  votes 
but  adjourned  without  day,  before  mak- 
ing any  return  to  the  city  clerk,  would 
the  whole  election  be  defeated  upon 
the  plea  that  the  board  has  become 
dead  and  therefore  cannot  be  called 
together  to  make  the  return?  These 
observations  show  that  the  power  to 
reassemble  the  board  depends  not  upon 
whether  it  has  declared  itself  ad- 
journed but  upon  whether  it  has  com- 
pleted its  statutory  dutv.  "  Territory 
ex  rel.  Lester  r.  v«5uddith,  15  N.  M.  728, 
737,  110  Pac.  1038.  See  also  State  v. 
Bailey,  7  Towa  390;  State  ex  rel.  Eice 
r.  County  Judcre,  7  Towa  186. 

[b]  Form  of  judgment  directing  is- 
suance of  peremptory  writ.  Smith  V. 
Lawrence,  2  S.  D. "  185,  207,  49  N. 
W.  7. 

2.    m.— Donahoe  v.  Owens,  277  111. 
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sequent  correction  of  a  return.^  This  rule  applies  only  when  the  par- 
ticular board  has  properly  done  its  work  so  far  as  its  Qvm.  conduct  is 
concerned,  and  it  does  not  prevent  reconvening  a  board  to  correct 
mistakes  it  has  made  in  its  canvass,  or  return,^  although  some  courts 
deny  the  writ  of  mandamus  in  such  cases.^ 

VI.  PROCEEDINGS  TO  OBTAIN  WRIT.— A.  Jurisdiction 
AND  Venue.  —  1.  General  Statement.  —  Generally  speaking  manda- 
mus issues  out  of  courts  of  law,''^  a  court  of  equity  having  no  jurisdic- 
tion to  act  in  this  regard.°^  And  at  common  law  mandamus  was  a 
prerogative  writ  which  issued  from  the  Court  of  King's  Bench  alone, 
where  the  king  is  said  to  have  sat  in  person  and  is  still  presumed  to 
sit.«^ 


318,  115  N.  E,  552;  People  v.  Mattinger, 
212  111.  530,  72  N.  E.  906.  Kan.— 7ft  re 
Gunn,  50  Kan.  155,  32  Pac.  470,  948, 
19  L.  E.  A.  519;  Bice  v.  County  Board 
of  Canvassers,  50  Kan.  149,  32  Pac. 
134;  Rosenthal  v.  State  Board  of  Can- 
vassers, 50  Kan.  129,  32  Pac.  129,  19 
L.  R.  A.  157.  Ky.— Steele  v.  Meade,  98 
Ky.  614,  33  S.  W.  944.  Mass.— Clark 
V.  Board  of  Examiners,  126  Mass.  282; 
Luce  V.  Mayhew,  13  Gray  83;  Strong, 
Petitioner,  20  Pick.  484. 

[a]  When  the  board  has  recounted 
and  declared  the  result  (1)  and  ad- 
journed, mandamus  is  not  the  proper 
remedy  to  compel  them  to  reconvene 
and  declare  a  different  result  (Dickin- 
son V.  Board  of  Canvassers,  148  Mich. 
513,  111  N.  W.  1075  [overruling  Horn- 
ing V.  Board  of  Canvassers,  119  Mich. 
51,  77  N.  W.  446] ;  Henderson  r.  Board 
of  Canvassers,  94  Mich.  452,  53  N.  W. 
935;  Packard  v.  Board  of  Canvassers, 
94  Mich.  450,  53  N.  W.  984),  (2)  unless 
they  acted  beyond  their  powers  in  re- 
counting the  ballots.  Baldwin  v.  Board 
of  Suprs.,  189  Mich.  372,  155  N.  W.  367. 

3.  Capper  r.  Anderson,  88  Kan.  385, 
128  Pac.  207;  Capper  v.  Stotler,  88  Kan. 
387,  128  Pac.  200,  43  L.  R.  A.  (N.  S.) 
247;  Rosenthal  v.  State  Board  of  Can- 
vassers, 50  Kan.  129,  135,  136,  32  Pac. 
129,  19  L.  R.  A.  157;  Roberts  v.  Mar- 
shall, 33  Okla.  716,  127  Pac.  703.  But 
see  State  ex  rel.  Catts  v.  Crawford 
(Fla.),  73  So.  588;  State  ex  rel.  Knott 
v.  Crawford  (Fla.),  73  So.  584;  State 
ex  rel.  Knott  v.  Haskell  (Fla.),  72  So. 
651;  Schneider  v.  Lang,  66  Fla.  492,  63 
So.  913. 

4.  Capper  v.  Anderson,  88  Kan.  385,  ■ 
128  Pac.  207;  Gleason  v.  Blanc,  14  Misc.  ' 
620,  36  N.  Y.  Supp.  938,  holding  People  ' 
ex  rel.  Bailey  v.  Suprs.  of  Greene  Co., 


12  Barb.    (N.  Y.)    217,  not   to  be  the 
law. 

5.  Donehoe  v.  Owens,  277  111.  318, 
115  N.  E.  552;  People  v.  Mattinger,  212 
III.  530,  72  N.  E.  906  (where  the  board 
allowed  the  election  inspectors  to  cor- 
rect their  return  and  it  was  contended 
its  act  was  improper,  mandamus  will 
not  issue) ;  Oglesby  v.  Sigman,  58  Miss. 
502,  distinguished  in  State  ex  rel.  Hud- 
son V.  Piggott,  97  Miss.  599,  54  So. 
257,  Ann.  Gas.  1912C,  1254,  where  the 
board  erred  in  counting  marked  bal- 
lots. 

67.  U.  S. — Com.  of  Ky.  v.  Dennison, 
24  How.  97,  16  L.  ed.  717;  Kendall  v. 
United  States,  12  Pet.  524,  9  L."  ed. 
1181.  Ark.— Fitch  v.  McDiarmid,  26 
Ark.  482.  Colo. — Bright  v.  Farmers' 
Highline,  etc.  Co.,  3  Colo.  App.  170, 
32  Pac.  433.  Del.— Swift  v.  State,  7 
Houst.  338,  6  Atl.  856,  32  Atl.  143,  40 
Am.  St.  Rep.  127.  Ga.— Gay  v.  Gil- 
more,  76  Ga.  725.  M.e.~Ex  parte  Davis, 
41  Me.  38;  Smyth  v.  Titcomb,  31  Me. 
272.  Md.— Runkel  v.  Winemiller,  4 
Har.  &  McH.  429,  1  Am.  Dec.  411.  Mich. 
Tawas,  etc.  R.  Co.  v.  Iosco  Circuit 
Judge,  44  Mich.  479,  7  N.  W.  65.  Mont. 
Chumasero  v.  Potts,  2  Mont.  242,  249. 
S.  C— State  V.  Whitesides,  30  S.  C.  579, 

9  S.   E.   661,  3   L.   R.   A.    7^7.      Utah. 
People  V.  Spiers,  4  Utah  385. 

68.  Thompson  v.  Allen  County,  115 
U.  S.  550,  6  Sup.  Ct.  140,  29  L.  ed. 
472;  Gay  v.  Gilmore,  76  Ga.  725.  Contra, 
under  statute.     Hawkins  i\  Kercheval, 

10  Lea   (Tenn.)   535. 

[a]  Traces  of  chancery  jurisdiction 
found  in  early  cases.  See  Sikes  v.  Ran- 
som, 6  Johns.  (N.  Y.)   279. 

69.  TJ.  S. — Board  of  Commissioners 
r.  Aspinwall,  24  How.  376,  16  L.  ed. 
735;  Kendall  v.  United  States,  12  Pet. 
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Consent  of  the  parties  cannot  confer  jurisdiction  to  issue  the  Avrit,'"' 
2.  United  States  Courts/^  —  a.  Supreme  Court.  —  The  supreme 
court  of  the  United  States  has  power  to  issue  writs  of  mandamus  only 
where  it  has  original  or  ai>pellate  .jurisdiction.'-  However  the  only 
matters  in  which  the  supreme  court  has  oris^inal  jurisdiction  are 
stated  in  the  federal  constitution  as  cases  affecting  ambassadors,  or 
other  public  ministers  and  consuls,  and  those  in  which  a  state  shall  be 
a  party."  So  generally  speaking  the  supreme  court  has  no  original 
jurisdiction  to  issue  the  writ  of  mandamus.''*  But  the  supreme  court 
may  issue  the  writ  in  the  exercise  of  its  appeUate  jurisdiction."   The 


524,  9  L.  ed.  1181.  Ark,— Webb  v. 
Hanger,  1  Ark.  121.  Colo. — People  v. 
District  Court,  37  Colo.  443,  86  Pac. 
87,  92  Pac.  958,  13  L.  E.  A.  (N.  S.) 
768.  Conn. — Gilman  r.  Bassett,  33  Conn. 
298.  Ky. — Simpson  v.  Kegister  of  Land 
Office,  Sneed  217.  Md. — Kunkel  v.  Wine- 
miller,  4  Har.  &  McH.  429,  1  Am.  Dee. 
411.  N.  H.— Attorney  General  r.  Tag- 
gart,  66  N.  H.  362,  29  Atl.  1027,  25 
L.  E.  A.  613.  N.  Dl— State  r.  Stuts- 
man, 24  N.  D.  68,  139  N.  W.  83,  Ann. 
Gas.  1914D,  776.  S.  C— State  v.  White- 
aides,  30  S.  C.  579,  9  S.  E.  661,  3  L.  R. 
A.  777;  State  r.  Bruce,  3  Brev.  264,  6 
Am.  Dec.  576.  Va. — Dew  v.  .Judges  of 
Sweet  Spring  Dist.  Ct.  3  Hen.  &  M. 
1,  3  Am.  Dec.  639.  Eng. — King  r.  Bar- 
ker, 1  W.  Bl.  352,  3  Burr.  1265,  96 
Eng.  Reprint  196,  97  Eng.  Reprint  823. 

70.  Colo. — ^Bright  v.  Farmers'  High- 
line  Canal  etc.  Co.,  3  Colo.  App.  170, 
32  Pac.  433.  HI.— Welch  r.  People,  38 
111.  20.  La.— State  v.  Burbank,  22  La. 
Ann.  379.  N.  C. — Rogers  r.  Jenkins,  98 
N.  C.  129,  3  S.  E.  821. 

[ci]  Rule  does  not  apply  where  ob- 
jection is  merely  a  personal  privilege 
which  may  be  waived.  So  the  court 
of  common  pleas  of  any  county  in  tho 
state  may  have  jurisdiction  in  man- 
damus proceedings  against  state  of- 
ficers if  such  officers  waive  their  priv- 
ilege of  exemption  and  consent  to  the 
jurisdiction  of  the  court.  Com.  r.  Bar- 
nctt.  199  Pa.  161,  48  Atl.  976,  55  L.  R. 
A.  882. 

71.  See  generally  the  title  "United 
States  Courts." 

72.  In  re  Massachusetts,  197  U.  S. 
482,  25  Sup.  Ct.  512,  49  L.  ed.  845. 

73.  Const.  Art.  TTT,  §2;  Ex  parte 
Newman,  14  Wall.  (U.  S.),  152,  20  L. 
ed.  877. 

74.  hi  re  Green.  141  U.  S.  325.  12 
Sup.  Ct.  11,  35  L.  ed.  765;  United  States 
V.    Schurz,    102    U.    S.    378,    26    L.    ed. 
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167;  T'nited  States  v.  Boutwell,  17 
Wall.  (U.  S.)  604,  21  L.  ed.  721;  United 
States  ex  rel.  McBride  r.  Schurz,  102 
U.  S.  378,  26  L.  ed.  167;  Riggs  r.  John- 
son Countv,  6  Wall.  (U.  S.)  166,  18  L. 
ed.  768;  Kendall  v.  United  States,  12 
Pet.  (U.  S.)  524,  9  L.  ed.  1181;  Ex  parte 
Hoyt,  13  Pet.  (U.  S.)  279,  10  L.  ed. 
161;  Life  &  Fire  Ins.  Co.  v.  Adams,  9 
Pet.  (U.  S.)  573,  9  L.  ed.  234;  Mar- 
bury  t'.  Madison,  1  Cranch  (U.  S.)  137, 
2  L.  ed.  60,  leading  case. 

[a]  Writ  cannot  issue  to  secretary 
of  state  from  supreme  court.  Marbury 
r.  Madison,  1  Cranch  (U.  S.)  137,  2 
L.  ed.  60. 

75.  Virginia  v.  Eives,  100  U.  S.  313, 
329,  25  L.  ed.  667;  Knickerbocker  Ins. 
Co.  V.  Comstock,  16  WaU.  (U.  S.)  258, 
21  L.  ed.  493;  Kendall  r.  United  States, 
12  Pet.  (U.  S.)  524,  9  L.  ed.  1181; 
Marbury  v.  Madison,  1  Cranch  (U.  S.) 
137,  2  L.  ed.  60;  Ex  parte  Crane,  5  Pet. 
(U.  S.)  190,  8  L.  ed.  92. 

fa]  May  direct  inferior  court  to  en- 
ter judgment  or  decree.  Ex  parte  New- 
man, 14  Wall.  (U.  S.)  152.  165,  20  L. 
ed.  877;  Ex  parte  Hoyt,  13  Pet.  (U.  S.) 
279,  10  L.  ed.  161. 

fb]  May  direct  judge  to  sign  judg- 
ment rendered  by  his  predecessor. 
Life  &  Fire  Ins.  Co.  r.  Wilson's  Heirs, 
S  Pet.    (V.  S.)    291,  8  L.  od.  949. 

[c]  May  direct  execution  of  decree 
or  judgment. — United  States  r.  Peters, 
5  ('ranch   (U.  S.)    115,  3  L.  ed.  53. 

[d]  Direct  circuit  court  to  sign  bill 
of  exceptions. — Ex  parte  Crane,  5  Pet. 
(U.  S.)    TOO,  S  L.  ed.  92. 

[e]  Compel  removal  of  cause  to 
state  court  at  suit  of  state  where  fed- 
eral court  has  improperly  taken  cog- 
nizance. Virginia  r.  Paul,  148  U.  S. 
107.  13  Sup.  Ct.  536.  37  L.  ed.  f?«5fi. 
And  see  Virrnrin  r.  Rives,  100  TJ  3- 
313,  327,  2Z  L.  ed.  667.  _ 
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supreme  court  can  only  issue  the  writ  to  ''courts  appointed,  or  persons 
holding  office,  under  the  authority  of  the  United  States,  "^^  ^j^^  j^^^^^g 
cannot  issue  the  writ  to  the  supreme  court  of  a  state.^^ 

b.  Circuit  Court  of  Appeals.  —  The  circuit  courts  of  appeals  may 
issue  the  writ  of  mandamus  in  aid  of  their  own  jurisdiction/^ 

c.  District  Courts. —  The  federal  district  court  has  authority  to 
issue  writs  of  mandamus  only  in  aid  of  its  jurisdiction  in  cases  pend- 
ing- before  it.^^  This  same  authority  was  vested  in  the  now  obsolete 
circuit  courts.^*'  Once  having  acquired  jurisdiction,  the  district  court 
may  issue  the  writ  whenever  essential  to  the  exercise  of  that  jurisdic- 
tion.^i  Thus  mandamus  may  issue  to  compel  a  county  or  municipality 
to  levy  a  tax  to  pay  a  judgment  obtained  on  default  in  payment  of  in- 
terest or  principal  on  bonds  issued  by  such  public  corporation.^^  go 
too  the  municipal  authorities  may  be  compelled  to  audit  the  judgment 
as  required  by  law,  such  audit  being  necessary  to  levy  a  tax  to  satisfy 


76.  U.  S.  Eev.  St.,  §688. 

77.  Li  re  Green,  141  U.  S.  325,  12 
Sup.  Ct.  11,  35  L.  ed.  765. 

78.  United  States  v.  Judges,  85  Fed. 
177,  29  C.  C.  A.  78,  56  U.  S.  App.  33; 
In  re  Iron  County,  71  Fed.  768,  18  C. 
C.  A.  314,  37  U.  S.  App.  622;  In  re 
Mudsill  Min.  Co.,  65  Fed.  647,  13  C.  C. 
A.  77,  31  U,  S.  App.  112;  United  States 
r.  Severens,  71  Fed.  768,  18  C.  C.  A. 
314. 

79.  Graham  v.  Norton,  15  Wall.  (U. 
S.)  427,  21  L.  ed.  177;  McCluny  v. 
Sillimau,  6  Wheat.  (U.  S.)  598,  5  L.  ed. 
340;  M'Intire  v.  Wood,  7  Cranch  (U. 
S.)  504,  3  L.  ed.  420;  In  re  Forsyth,  78 
Fed.  296;  United  States  v.  Sma'llwood, 
27  Fed.  Cas.  No.  16,315. 

[a]  This  is  under  section  716  of 
Revised  Statutes  of  the  United  States 
providing  that  the  circuit  and  district 
courts  shall  have  power  to  issue  all 
writs  not  specifically  provided  for  by 
statute,  which  may  be  necessary  for 
the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  usages 
and  principles  of  law.  M'Intire  v. 
Wood,  7  Cranch  (U.  S.)  504,  3  L.  ed. 
420;  United  States  v.  Addison,  22  How. 
(U.  S.)   174,  16  L.  ed.  304. 

80.  Smith  v.  Bourbon  County,  127 
U.  S.  105,  8  Sup.  Ct.  1043,  32  L.  ed. 
73;  Eosenbaum  v.  Bauer,  120  U.  S.  450, 
7  Sup.  Ct.  633,  30  L.  ed.  743;  Davenport 
V.  Dodge  County,  105  U.  S.  237,  26  L. 
ed.  1018;  Greene  Countv  v.  Daniel,  102 
U.  S.  187,  26  L.  ed.  99;  IJnited  States  v. 
Judges,  85  Fed.  177,  29  C.  C.  A.  78,  56 
U.  S.  App.  33;  State  ex  rel.  Muncie  v. 
Lake  Erie,  etc.  E.  Co.,  85  Fed.  1;  Uni-  | 


ted  States  v.  Hutton,  10  Ben.  (U  S  ) 
268,  26  Fed.  Cas.  No.  15,433;  Hough  v. 
Western  Transp.  Co.,  1  Biss.  (U  S  ) 
425,  12  Fed.  Gas.  No.  6,724;  Fisk  v 
Union  Pac.  E.  Co.,  6  Blatchf.  (U.  S  ) 
362,  9  Fed.  Cas.  No.  4,827. 

81.  Graham  v.  Norton,  15  Wall  (U 
S.)  427,  21  L.  ed.  177;  Bath  County  v. 
Amy,  13  Wall.  (U.  S.)  244,  20  L.  ed. 
539;  Eiggs  v.  Johnson  County,  6  Wall 
(U.  S.)  166,  189,  18  L.  ed.  768;  Gares  v. 
Northwest  Natl.,  etc.  Assn.,  55  Fed. 
210;  United  States  v.  Hutton,  10  Ben 
268,  26  Fed.  Cas.  No.  15,433. 

82.  Eosenbaum  v.  Bauer,  120  U  S 
450_,  454,  7  Sup.  Ct.  633,  30  L.  ed.  743:" 
United  States  v.  Ft.  Scott,  99  U.  S  152 
25  L.  ed.  348;  United  States  v.  New 
Orleans,  98  U.  S.  381,  25  L.  ed.  225; 
Cass  County  v.  Johnston,  95  U.  S  360' 
24  L.  ed.  416;  Von  Hoffman  v.  Quincy! 
4  Wall.  (U.  S.)  535.  18  L.  ed.  403 
Galena  v.  Amy,  5  Wall.  (U.  S.)  705,  18 
L.  ed.  560;  'Knox  County  v.  Aspinwall, 
24  How.  (U.  S.)  376,  16  L.  ed.  735; 
Jenkins  v.  Culpeper  County,  1  Hughes 
568,  13  Fed.  Cas.  No.  7,261;  United 
States  ex  rel.  McKee  v.  Vernon  County 
Court,  3  Dill.  281,  25  Fed.  Cas.  No. 
14,877;  United  States  v.  Burlington  24 
Fed.  Cas.  No.  14,687. 

See  generally  the  title  "Taxation." 
[a]  Writ  becomes  substitute  for 
ordinary  process  of  execution  in  such 
cases  to  enforce  a  judgment,  and  is 
necessary  to  complete  the  jurisdiction 
of  the  court.  Eosenbaum  v.  Bauer,  120 
U.  S.  450,  454,  7  Sup.  Ct.  633,  30  L. 
ed.  743;  Eiggs  V.  Johnson  County,  6 
Wall.  (U.  S.)  166,  18  L.  ed.  768. 
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the  judarnient.**  The  WTit  does  not  lio  to  compel  the  removal  of  a 
cause  from  the  state  to  a  federal  court.** 

d.  District  of  Cohtmhia.  —  The  supreme  court  of  the  District  of 
Columbia  is  authorized  to  issue  writ  of  mandamus  ori^rinally  in  a 
proper  ease.**^  This  court  may  issue  mandamus  to  an  executive  officer 
residing  within  the  district  commanding  him  to  perform  a  ministerial 
act  required  of  him  by  law.^* 

3.  State  Courts.  —  a.  AppcUntc  Courts.  —  (I )  Original  Jurisdiction. 
An  appellate  court  whose  jurisdiction  is  exclusively  app.-llate  cannot 
issue  the  writ  of  mandamus  as  an  original  writ,  its  power  in  this 
respect  is  limited  to  issuance  in  the  exercise  of  that  appellate  jurisdic- 
tion." In  many  states,  however,  by  statutory  or  constitutional  pro- 
\'isions  originaf  jurisdiction  to  issue  the  writ  has  been  conferred  on 
appellate  courts.^^    A  grant  of  general  common  law  jurisdiction  with- 


83.  Lower  v.  United  States,  91  U. 
S.  536,  23   L.   cd.  420. 

Mandamus  to  municipal  officers,  see 
generally  the  title  "Municipal  Corpor- 
ations." 

84.  Fisk  V.  Union  Pac.  R.  Co.,  6 
Blatchf.  362,  9  Fed.  Cas.  No.  4,827; 
Hough  r.  Western  Transp.  Co.,  1  Biss. 
(U.  S.)  425;  In  re  Cromie,  2  Biss.  160, 
6  Fed.  Cas.  No.  3,405. 

85.  United  States  r.  Black,  128  U. 
S.  40,  9  Sup.  Ct.  12,  32  L.  ed.  354;  Uni- 
ted States  V.  Schurz,  102  U.  S.  378,  26 
L.   ed.    167;    Secretary  v.   McGarrahan, 

9  Wall.  (U.  S.)  298,  19  L.  ed.  579;  De- 
catur r.  Paulding,  14  Pet.   (U.  S.)  497, 

10  L.  ed.  559;  Kendall  r.  United  States, 
12  Pet.  524,  9  L.  ed.  1181. 

86.  Cox  r.  United  States,  9  Wall.  (U. 
S.)    208,  19  L.  ed.  579. 

87.  U.  S.— Howell  v.  Crutehfield, 
Hempst.  99,  12  Fed.  Cas.  No.  6,77Sa. 
ni.— Hawes  r.  People..  124  Til.  560,  17 
N.  E.  13;  .Jennings  r.  Hnrtnn,  59  TU. 
App.  519.  Ky.— Vance  r.  Field,  89  Ky. 
178,  12  S.  W.  190  (under  statute  de- 
fining writ  as  "an  order  of  a  court  of 
competent  and  original  jurisdiction"); 
Daniel  r.  Warren  County  Ct.,  1  Bibb 
496;  Morgan  r.  Register,  Hard.  618. 
La. — State  v.  Parish  .Judge,  31  J^a.  Ann. 
794;  State  r.  .Judge,  etc.,  17  La.  Ann. 
32'<;  State  r.  .Jndcro,  12  La.  Ann.  405. 
Tenn. — State  r.  Elmore,  6  Coldw.  528; 
State  r.  Hail,  3  Coldw.  255;  King  V. 
Hampton,  3  Hayw.  59.  Tex. — Wells  V. 
Littlefield,  62  Tex.  28;  Fannin  County 
r.  Hiiihtower,  9  Tex.  Civ.  App.  293,  29 
S.   W.    187. 

88.  Cal. — See  T>ler  v.  Houghton,  25 
Cal.  26;  People  v.  Turner,  1  Cal.  143, 
52  Am.  Dec.  295.    Oolo. — People  v.  Dis- 
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trict  Court,  37  Colo.  443,  86  Pac.  87,  92 
Pac.  958,  13  L.  R.  A.  (N.  S.)  768;  Peo- 
ple t-.  Quinn,  12  Colo.  473,  21  Pac.  488; 
People  V.  County  Comrs.,  12  Colo.  89,  19 
Pac.  892;  Wheeler  v.  Northern  Colo. 
Irrigation  Co.,  9  Colo.  248,  11  Pac.  103. 
Fla.— State  r.  Kirke,  12  Fla.  278,  95 
Am.  Dec.  314.  Idaho.— Clough  v.  Cur- 
tis, 2  Idaho  523,  22  Pac.  8;  Burkhart 
r.  Reed,  2  Idaho  50.3,  22  Pac.  1.  111. 
People  V.  Chicago,  193  111.  507,  62  N. 
E.  179,  58  L.  R.  A.  833;  People  V. 
Jameson,  40  HI.  93,  89  Am.  Dec.  337. 
Me.— Smyth  r.  Titcomb,  31  Me.  372. 
Mass. — Brewster  r.  Sherman,  195  Mass. 
222,  SO  N.  E.  821,  11  Ann.  Cas.  417. 
Mich. — Giddings  r.  Secretary  of  State, 
93  Mich.  1,  52  N.  W.  944,  16  L.  R.  A. 
402;  Hosier  r.  Higgins,  45  Mich.  340, 
7  N.  W.  897;  Tawas,  etc.  R.  Co.  v. 
Circuit  .Judge,  44  Mich.  479,  7  N.  W. 
05.  Mo.— State  r.  Philips,  97  Mo.  331, 
10  S.  W.  855,  3  L.  R.  A.  476;  State  r. 
Cooper  County  Ct.,  64  Mo.  170;  St. 
Louis  County  Ct.  r.  Sparks,  10  Mo.  117, 
45  .\m.  Dec.  355.  Mont. — State  f.  First 
.Judicial  Dist.  Ct.,  24  Mont.  539,  63  Pac. 
395;  State  i'.  Board  of  Canvassers,  13 
Mont.  23,  31  Pac.  879.  Neb.— State  V. 
Smith,  57  Neb.  41,  77  N.  W.  384;  State 
r.  Clark,  56  Neb.  584,  77  N.  W.  87; 
State  r.  Piper,  50  Neb.  25,  69  N.  W. 
378;  Phelps  r.  Piper,  48  Neb.  724,  67 
N.  W.  755,  33  L.  R.  A.  53;  State  v. 
Elder,  31  Neb.  169,  47  N.  W.  710,  10 
L.  R.  A.  796.  Nev.— State  v.  McCul- 
lough,  3  Nev.  202.  N.  D.— State  v. 
Nelson  Countv.  1  N.  D.  88,  45  N.  W. 
33,  26  Am.  St.  Rep.  609,  8  L.  R.  A.  283. 
Ohio.- State  v.  Ottinger,  43  Ohio  St. 
457,  3  N.  E.  298;  State  v.  Cappeller,  37 
Ohio    St.    121;    State    v.    Williams,    28 
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out  restriction  or  limitation  confers  power  to  issue  the  writ  oriffin- 
ally.«» 

(U.)  In  Aid  of  Appellate  Jurisdiction.  —  Appellate  courts  may  issue 
writs  of  mandamus  whenever  necessary  to  the  exercise  of  their  appel- 
late jurisdiction,^°  and  this  authority  has  been  expressly  conferred  by 
statutory  and  constitutional  provisions  in  some  states.^^ 

(III.)  Control  of  Inferior  Courts.  _  Where  courts  of  last  resort  have 
been  given  supervisory  powers  over  inferior  courts,  this  confers  juris- 
diction to  issue  writs  of  mandamus  in  the  exercise  of  that  supervision.^^ 
This  power  too,  has  in  some  states  been  conferred  by  express  statutory 
or  constitutional  provision.^^ 


Ohio  St.  170.  Okla. — Homesteaders  v. 
McCombs,  24  Okla.  201,  103  Pac.  691, 
38  h.  R.  A.  (N.  S.)  1000,  20  Ann.  Cas. 
181;  Allen  v.  Reed,  10  Okla.  105,  60 
Pac.  782,  63  Pac.  867;  Territory  v. 
Chicago,  etc.  R.  Co.,  2  Okla.  108,  39 
Pac.  389.  S.  C— State  v.  Whitesides, 
30  S.  C.  579,  9  S.  E.  661,  3  L.  R.  A. 
777;  State  v.  Mclver,  2  S.  C.  25.  Utah. 
State  t'.  Hart,  19  Utah  438,  57  Pac. 
415;  Kendall  v.  Raybould,  13  Utah  226, 
44  Pac.  1034;  Maxwell  v.  Burton,  2 
Utah  595.  Va. — Hotchkiss  v.  Grattan, 
90  Va.  642,  19  S.  E.  165;  Clay  v.  Bal- 
lard, 87  Va.  787.  W.  Va.— Boggesg  v. 
Buxton,  67  W.  Va.  679,  69  S.  E.  367, 
21  Ann.  Cas.  289;  Doolittle  v.  County 
Ct.,  28  W.  Va.  158;  Douglass  v.  Looniis, 
5  W.  Va.  542.  Wis.— State  ex  rd.  Rin- 
der  V.  Goff,  129  Wis.  668,  109  N.  W. 
628,  9  L.  R.  A.  (N.  S.)  916.  Wyo. 
State  V.  Brooks,  14  Wyo.  393,  84  Pac. 
488,  7  Ann.  Cas.  1108,  6  L.  R.  A.  (N. 
S.)   750. 

89.  Chumasero  v.  Potts,  2  Mont.  242. 

90.  Colo. — Wheeler  v.  Northern  Colo. 
Irrigation  Co.,  9  Colo.  248,  11  Pac.  103. 
Ga.— Harris  v.  State,  2  Ga.  290.  Ky. 
Schmidt  v.  Mitchell,  95  Ky.  342,  25  S. 
W.  278;  Vance  v.  Field,  89  Ky.  178,  12 
S.  W.  190.  La.--State  v.  Judge,  43 
La.  Ann.  667,  19  So.  666;  State  v. 
Judge,  17  La.  Ann.  189;  State  v.  Ber- 
mudez,  14  La.  478,  inherent  power. 
Mont. — State  v.  First  Judicial  Dist.  Ct., 
24  Mont.  539,  63  Pac.  395.  Ore.— State 
V.  Jacobs,  11  Ore.  314,  8  Pac.  332.  Tenn. 
State  V.  Hall,  6  Baxt.  3;  King  v.  Hamp- 
ton, 3  Hayw.  59;  Ong  v.  Davey,  2  Lea 
276.  Tex.— Pickle  v.  McCall,  86  Tex. 
212,  24  S.  W.  265;  Wells  v.  Littlefield, 
62  Tex.  28.  Utah.— People  v.  Spiers, 
4  Utah  385,  10  Pac.  609,  11  Pac.  509. 
Wash.— State  v.  Parker,  12  Wash.  685, 
42  Pac.  113;  State  v.  Hunter,  3  Wash. 
92,  27  Pac.  1076.    W.  Va.— Douglass  v. 


Loomis,  5  W.  Va.  542.  Wis.— State  ex 
rel.  Rinder  v.  Goff,  129  Wis.  668,  109 
N.  W.  628,  9  L.  R.  A.  (N.  S.)  916; 
State  V.  Johnson,  103  Wis.  591,  79  N. 
W.  1081,  51  L.  R.  A.  33;  Attorney 
General  v.  Chicago,  etc.  R.  Co.,  35  Wis. 
425,   515. 

91.  Ala. — See  Garrison  t\  Webb,  107 
Ala.  499,  18  So.  297;  Ex  parte  Pearson, 
76  Ala.  521;  Ex  parte  Tarlton,  2  Ala. 
35.  Cal.— See  Tyler  v.  Houghton,  25 
Cal.  26;  Purcell  v.  McKune,  14  Oal. 
230;  People  v.  Turner,  1  Cal.  143,  52 
Am.  Dec.  295.  Ga.— Harris  v.  State, 
2  Ga.  290.  Tex. — Schultze  v.  McLeary, 
73  Tex.  92,  11  S.  W.  924;  Kleiber  v. 
McManus,  66  Tex.  48,  17  S.  W.  249. 
Wyo.— State  v.  Clay,  3  Wyo.  393,  31 
Pac.  409. 

92.  La. — State  v.  Lazarus,  36  La. 
Ann.  578;  State  v.  Judge,  32  La.  Ann. 
549.  Me. — See  White  v.  Lincoln  Countv, 
70  Me.  317,  328;  Harriman  v.  Waldo 
County,  53  Me.  83.  Mich.— Hosier  r. 
Higgins  Twp.  Board,  45  Mich.  340,  7  N. 
W.  897;  Tawas,  etc.  R.  Co.  v.  Circuit 
Judge,  44  Mich.  479,  7  N.  W.  65;  Mc- 
Bride  v.  Grand  Rapids,  32  Mich.  360. 
Wis. — State  ex  rel.  Rinder  v.  Goff,  129 
Wis.  668,  109  N.  W.  628,  9  L.  R.  A. 
(N.  S.)  916;  State  v.  Johnson,  103  Wis. 
591,  79  N.  W.  1081,  51  L.  R.  A.  33; 
State  V.  McArthur,  13  Wis.  407;  Attor- 
ney General  v.  Blossom,  1  Wis.  317. 

See,  however,  Montana  Ore-Purchas- 
ing Co.  V.  Lindsay,  25  Mont.  24,  63  Pac. 
715;  State  v.  First  .Judicial  Court,  24 
Mont.  539,  63  Pac.  395. 

As  to  supervisory  jurisdiction,  see 
the  title   "Jurisdiction.." 

93.  Ala. — 'Ramagnano  v.  Crook,  88 
Ala.  450,  7  So.  247;  Ex  parte  Boothe, 
64  Ala.  312;  Ex  parte  Henderson,  43 
Ala.  392.  Ark.— McCreary  v.  Rogers, 
35  Ark.  298;  Baxter  v.  Brooks,  29  Ark. 
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(IV.)  Territorial  Extent.  —  Coiirts  of  last  resort  having  jurisdiction 
co-extensive  with  the  state  may  issue  writs  of  mandamus  to  any  part 
of  the  state.«^ 

b.  Inferior  Courts.  —  (I.)  General  Statement.  — Usually  that  state 
court  of  the  highest  original  oommon-law  jurisdiction  has  autliority  to 
issue  the  writ  of  mandamus  in  all  proper  cases,®'  the  matter  depending 
in  most  states  on  constitutional  or  statutory  provisions.*"^ 


173.    Mo.— state  v.  Philips,  97  Mo.  331, 
10  S.  W.  855,  3  L.  R.  A.  476. 

94.  Com.  V.  Pittsburgh,  34  Pa.  496; 
Com.  V.  Lancaster  County,  6  Bin.  (Pa.) 
75.  And  aoe  Hotchkiss  r.  Grattan,  90 
Va.  642,  19  S.  E.  165. 

95.  U.  S.— Kendall  r.  United  States, 
]2  Pet.  524,  9  L.  ed.  1181.  Del.— Knight 
V.  Ferris,  6  Houst.  283.  "The  Superior 
Court  of  the  State  of  Delaware,  being 
the  highest  common  law  court  of  the 
state,  has  jurisdiction  in  all  proper 
cases  to  award  the  writ  of  mandamus. 
By  the  Constitution  of  the  State,  the 
Superior  Court  has  jurisdiction  of  all 
causes  of  a  civil  nature,  real,  personal 
and  mixed  at  common  law,  and  all  other 
the  jurisdiction  and  powers  vested  by 
the  laws  of  this  state  in  the  old  Su- 
preme Court  and  Court  of  Common 
Pleas,  ...  it  is  declared  that  the 
judges  of  the  Superior  Court,  or  any 
two  of  them,  shall  hold  pleas  of  assize, 
scire  facias,  replevins,  informations  and 
actions  on  penal  statutes,  and  hear  and 
determine  all  and  all  manner  of  pleas, 
actions,  suits  and  causes,  civil,  real, 
personal  and  mixed  according  to  the 
Constitution  and  laws  of  this  state, 
as  fully  and  amply  to  all  intents  and 
j)urposes  as  the  .Justices  of  the  King's 
Bench,  Common  Pleas  and  Exchequer 
of  England,  or  any  of  them  may  or 
can  do."  Md. — Harwood  r.  Marshall, 
9  Md.  S3;  Runkel  r.  Wincmillcr,  4  liar. 
&  McH.  429,  1  Am.  Dec.  411.  Mo.— St. 
Louis  County  Court  v.  Sparks,  10  Mo. 
117,  45  Am.  Dec.  355. 

96.  See  the  constitutions  and  stat- 
utes and  the  following  cases:  Ala. 
Shields  r.  State,  86  Ala.  584,  6  So.  271 ; 
E.r  pnrfr  Boothe,  64  Ala.  312;  Ex  parte 
Rav,  45  Ala.  15.  Ark. — Baxter  v. 
Brooks,  20  Ark.  173;  Fitch  r.  McDiar- 
mid,  26  Ark.  482;  Price  r.  Page,  25  Ark. 
.527;  Er  parlr  Good,  19  Ark.  410;  Ex 
parte  Allis,  12  Ark.  101;  Levy  r.  Tng- 
lish.  4  Ark.  65.  Cal. — Gregory  r.  Blanch- 
ard,  98  Cal.  311.  33  Pac.  199;  Hyatt  r. 
Allen,  54  Cal.  353;  Palache  r.  Hunt,  64 
Cal.  473,  2  Pac.  245.     Colo. — People  v. 
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County  Comrs.,  12  Colo.  89,  19  Pac.  892; 
People  r.  Hallett,  1    Colo.   352.     Conn. 
Ansonia   r.    Studley,   67    Conn.    170,    30 
Atl.  1030,  superior  court.    Del. — Knight 
v.     Ferris,     6     Houst.      283      (superior 
courts) ;  State  r.  Wilmington  City  Coun- 
cil, 3  Har.  294.  Fla. — State  v.  .Johnson, 
13  Fla.  33.     Ga.— Central  R.  &  Banking 
Co.  V.  Miller,  91  Ga.  83,  16  S.  E.  256; 
Savannah   r.  State,  4  Ga.  26   (superior 
courts);    Harris   v.    State,    2    Ga.    290. 
Idaho.— Wright  v.  Kelly,  4  Idaho   624, 
43   Pac.   565.     lU.— Dement  V.   Rokker, 
126    111.    174,    19    N.    E.    33;    People    v. 
Zanp,   105  111.  662;   People   r.  .Jameson, 
40  111.  93,  89  Am.  Dec.  337.  Ind.— Walls 
r.    Palmer,   64   Ind.   493;    State    v.   Bid- 
die,    36    Ind.    138.      la.— Westbrook    V. 
Wicks,  36  Iowa  382;   United  States  v. 
Dubuque     County,     Morris     31.     Kan. 
State  r.  Breese,  15  Kan.  123;  State  r. 
Lawrence,   3   Kan.  95.     Ky. — Hindman 
r.   Toney,   97   Ky.   413,   30   S.   W.    1006. 
La. — State  r.  .Judge,  45  La.  Ann.  532, 
12  So.  941;  State  v.  .Judge,  41  La.  Ann. 
951,   6    So.    721;   State   v.    Houston,   35 
La.  Ann.  745;  State  r.  .Judges,  etc.,  33 
La.  Ann.  358;  State  r.  Houston,  40  La. 
Ann.  393,  4  So.  50,  8  Am.  St.  Rop.  532, 
civil    district    reports.      Md. — Harwood 
V.  Mar.shall,  9  Md.   83.     Mass.— Attor- 
nev-General   r.  Boston,   123   INLass.   461; 
Taylor    r.    Henry,   2    Pick.   397.      Mich. 
Loranger  v.  Navarre,  97  Mich.  615,  58 
N.  W.  47;  People  r.  Swift,  59  Mich.  529, 
26  N.  W.  694;  McBride  r.  Grand  Rap- 
ids, .^2  Mich.  360;   People  r.  Bacon,  18 
Mich.    247.      Minn.— State    r.    Chicago, 
etc.  R.  Co.,  38  Minn.  281,  37  N.  W.  782; 
State  J-.  Lake,  28  Minn.  362,  10  N.  W. 
17;    State   r.   Burr,   28   Minn.   40.   8   N. 
W.'    899    (district    courts);    Crowell    v. 
Lambert,  10  Minn.  :^69.     Miss.— Swann 
r.    Buck,   40   Miss.    268.   circuit    courts. 
Mo.— State  r.  Smith,  107  Mo.  527.  16  S. 
W.  401,  17  S.  W.  901;  State  V.  Philips, 
97  Mo.   3:n,   10  S.  W.   855,  3  L.   R.   A. 
476;   State   r.   Tracv,  94   Mo.   217,  6  S. 
W.   709:    .Toplin   &   W.   Ry.   Co.   v.   Mc- 
Gregor, 53  Mo.  App.  366.     Mont.— Chu- 
masero   v.   Potts,  '2   Mont.    242.     Neb. 
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(II.)  Venue.  -The  rules  as  to  venne  of  depend  largely  on  the 
statutes  of  the  several  states.^^  Usually  where  the  proceeding  is  to 
try  the  title  to  land,  it  must  be  instituted  in  the  county  where  the 
land  is  located.^^ 

(III.)  Territorial  Extent.  —  Inferior  courts  whose  general  jurisdic- 
tion IS  confined  tc  certain  territorial  limits  cannot  generally  issue  a 
writ  of  mandamus  to  operate  outside  of  those  limits.^^ 

(IV.)  Control  of  Federal  Officers.—  State  courts  cannot  issue  writs  of 
mandamus  to  officers  of  the  United  States.^ 


State  V.  Lincoln  Gas  Co.,  .38  Neb.  33, 
56  N.  W.  789;  State  v.  Le  Fevre,  25 
Neb.  223,  41  N.  W.  184;  State  v.  Fre- 
mont, etc.  E.  Co.,  22  Neb.  313,  35  N.  W. 
118.  Nev.— State",  v.  McCullough,  'A 
Nev.  202.  N.  H.— School  District  v. 
Perkins,  49  N.  H.  538.  N.  M.— Terri- 
tory V.  Ortiz,  1  N.  M.  5.  N.  Y.^Peo- 
ple  ex  rel.  Lower  v.  Donovan,  135  N. 
Y.  76,  31  N.  E.  1009.  N.  C— Wright 
r.  Kennoy,  123  N.  C.  618,  31  S.  E.  874; 
State  ex  rel.  Tate  v.  Haywood  County, 
122  N.  C.  661,  29  S.  E.  60;  Lutterloh  v. 
Cumberland  County,  65  N.  C.  403;  Rob- 
inson V.  Howard,  84  N.  C.  151.  Ohio. 
State  V.  Ottingor,  43  Ohio  St.  457,  3 
N.  E.  29S;  State  r.  Williams,  26  Ohio 
St.  170;  State  V.  Fairfield  County,  15 
Onio  St.  377.  Okla. — Starkweather  v. 
Kemp,  18  Okla.  28,  88  Pac.  1045;  Allen 
V.  Reed,  10  Okla.  105,  60  Pae.  782,  63 
Pac.  867.  Pa.— Com.  v.  Barnett,  199 
Pa.  161,  48  Atl.  976,  55  L.  R.  A.  882; 
Com.  V.  MeCandless,  129  Pa.  492,  8  Atl. 
159;  Com.  v.  Wiekersham,  90  Pa.  311; 
Com.  V.  Hartranft,  77  Pa.  154.  S.  O. 
State  V.  Mclver,  2  S.  C.  25,  courts  of 
f'ommon  pleas.  S.  D. — Huron  i\  Camp- 
bell, 3  S.  D.  309,  53  N.  W.  182.  Tenn. 
State  r.  Elmore,  6  Coldw.  528;  Hawk- 
ins V.  Kercheval,  10  Lea  535;  State  v. 
Hall,  3  Coldw.  255;  King  v.  Hampton, 
3  Hayw.  59.  Tex. — Dean  v.  State,  88 
Tex.  290,  30  S.  W.  1047,  31  S.  W.  185; 
Terrell  v.  Greene,  88  Tex.  539,  31  S. 
W.  631;  Pickle  v.  McCall,  86  Tex.  212, 
24  S.  W.  265;  Teat  v.  McGaughey,  85 
Tex.  478,  22  S.  W.  302;  Ex  parte 
Qviesada,  34  Tex.  Crim.  116,  29  S.  W. 
473.  Utah.— Maxwell  v.  Burton,  2  Utah 
595.  Va.— Hotchkiss  v.  Grattan.  90  Va. 
642,  19  S.  E.  165;  Clay  v.  Ballard,  87 
Va.  787,  13  S.  E.  262;  Taylor  v.  Will- 
iams, 78  Va.  422.  Wash,--State  v. 
Moore,  23  Wash.  115,  62  Pac.  441; 
State  ex  rel.  Stearns  v.  Smith,  6  Wash. 
496,  33  Pae.  974.  W.  Va.— Douglass  v. 
Loomis,  5  W.  Va.  542,     Wis.— State  v. 


Shaughnessey,  86  Wis.  646,  57  N.  W. 
1105;  State  v.  Fairchild,  22  Wis.  110. 
Wyo.— State  v.  Burdick,  3  Wyo.  588,  28 
Pac.  146. 

97,  See  the  statutes  and  the  follow- 
ing: Cal. — Kings  County  v.  Johnson, 
104  Cal.  198,  37  Pac.  870.  Dak.— Ter- 
ritory V.  Shearer,  2  Dak.  332,  8  N.  W, 
135.  Del.— Hastings  v.  Henrv,  1  Marv. 
287,  40  Atl.  1125.  Ga.— Penitentiary 
Co.  No.  2  V.  Nelms,  67  Ga.  565.  HI, 
McBane  v.  People,  50  HI.  503.  Md. 
Mottu  V.  Primrose,  23  Md.  482.  Mass. 
Boston  &  A.  R.  Co.  v.  Hampden  Coun- 
ty Comrs.,  116  Mass.  73  (petition  for 
mandamus  may  be  presented  in  any 
county);  Taylor  v.  Henry,  2  Pick.  397. 
N.  Y.— People  v.  Myers, '50  Hun  479,  3 
N.  Y.  Supp.  365,  20  N.  Y.  St.  268;  Ma- 
son r.  Willers,  7  Hun  23.  Pa.— Neubert 
f.  Armstrong  Water  Co.,  211  Pa.  582, 
61  Atl.  123;  Loraine  v.  Pittsburg,  etc. 
R.  Co.,  205  Pa.  132,  54  Atl.  580,  61  L. 
R.  A.  502;  Euwer  v.  Traflford  Water  Co., 
10  Del.  Co.  70.  Vt.— Danby  Bank  v. 
State  Treasurer,  39  Vt.  92.  S.  C. 
State  V.  Scarborough,  70   S.  C.   288,  49 

5.  E.  860;  State  v.  Williams,  52  S.  O. 
416,  29   S.   E.   814.     Va.— Richmond  R. 

6.  E.  Co.  V.  Brown,  97  Va.  26,  32  S.  E. 
775;  Statham  v.  Blackford,  89  Va  771* 
17  S.  E.  233.  Wis.— State  v.  Pierce 
County,  71  Wis.  321,  37  N.  W.  231. 

See  generally  the  title  "Venue." 

98,  Comr.  of  General  Land  Office  v. 
Smith,  5  Tex.  471.  See  also  Texas 
Mexican  R.   Co.  v.  Locke,  63  Tex.  623, 

99,  Welch  V.  People,  38  HI.  20; 
Wayne  v.  Green,  Wright  (Ohio)  292. 
See  also  Hastings  v.  Henry,  1  Marv. 
(Del.)  287,  40  Atl.  1125. 

[a]  Consent  of  parties  cannot  con- 
fer authority  to  do  so.  Welch  v.  Peo- 
ple, 38  111.  20. 

1,  McClung  V.  Silliman,  6  Wheat. 
(U.  S.)  598,  5  L.  ed.  340;  Ladd  v.  Tudor, 
3  Woodb.  &  M,  325,  14  Fed.  Cas,  No. 
7,975, 
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4.  Change  of  Venue.  —  Miindamus  is  a  "civil  proceeding,"^  or 
"civil  action, "2  within  the  moaninp:  of  statutes  providing  for  a  change 
of  venue  in  such  protM^Hling  or  action. 

B.  Parties, — 1.  General  Statement.  —  All  parties  interested 
should  be  joined  on  one  side  or  the  other  of  mandamus  proceedings.* 
The  complainant  or  moving  party  is  usually  called  the  "relator,"  and 
the  defendant  the  "respondent."'  In  a  few  states  the  terms  "plain- 
tiff" and  "defendant"  are  used  as  in  an  ordinary  civil  action." 

2.  Relators.  —  a.  State  os  a  Party.  —  According  to  many  decis- 
ions a  mandamus  proceeding  should  he  brought  in  the  name  of  the 
state  on  the  relation  of  the  relator,  even  though  the  right  or  duty 
involved  bo  a  private  one,''  though  there  is  authority  that  the 
proceeding  may  be  brought  in  the  name  of  the  party  seeking  the  re- 
lief.^ Under  the  statutes  of  several  states  the  proceeding  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,®  so  mandamus 
cannot  be  brought  in  the  name  (if  the  state  where  the  stale  has  no 
interest  in  the  result  of  the  proceeding.^" 

b.  Public  Officials  as  Bclators.  —  If  the  question  is  one  affecting  the 
state  at  large  the  proceeding  is  properly  instituted  by  the  attorney 


[a]  May  Mandamus  Officers  of  Na- 
tional Bank. — Paul  v.  McGraw,  3  Wash. 
296,  2S  Pac.  532. 

2.  Common  Council  of  Williamsport 
V.  Com.,  90  Pa.  498. 

3.  Woodworth  v.  Old  Second  Nat. 
Bank,  144  Mich.  338,  107  N.  W.  90.5. 

4.  See  the  following:  Cal. — People 
ex  reh  Dorsey  v.  Smvth,  28  Cal.  21. 
m.— Dement  r.  Eokker,  126  111.  174,  19 
N.  E.  33.  Mich.— People  r.  Curtis,  41 
Mich.   723,  49   N.   W.  923. 

Joinder  of  relators,  sec  infra,  VT,  B, 
2,  d. 

Joinder  of  respondents,  see  infra,  VI, 
B,  3. 

5.  See  generally  the  cases  cited  in 
this  section, 

6.  State  r.  Jefferson  County,  1 1  Kan. 
66;  Heintz  v.  Moulton,  7  S.  D.  272,  64 
N.  W.   l:J5. 

7.  Ark. — Moses  r.  Kearnpy,  31  Ark. 
261.  Conn. — State  ex  rcl.  TuOwland  i'. 
Smith,  99  Atl.  555.  111. — ITitrgins  v. 
City  Council  of  Galesburg,  96  111.  App. 
471,  this  is  most  approved  practice. 
la. — ^Prifo  r.  Harned,  1  Iowa  473.  Nev, 
See  State  r.  McCuUough,  3  Nev.  202. 
ehio. — State  r.  County  of  Perry,  5  Ohio 
St.  497.  Tenn.— Whitosidea  r.  Stuart, 
91  Tenn.  7 in,  20  S.  W.  245.  Wash. 
State  V.  Pacific  Brewing,  etc.  Co.,  21 
Wash.  451,  58  Pac.  584,  47  L.  "R.  A.  208. 

fa]  Relator  having  a  personal  right 
to  enforce    may    bring    proceeding  in 
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name  of  state  in  his  relation.  State  v. 
Spicer,  36  Neb.  469,  54  N.  W  849.  To 
same  effect.  State  v.  Carey,  2  N.  D.  36, 
49  N.   W.   164. 

8,  111— TIall  V.  Mann,  96  111,  App. 
659.  See  also  Higgins  v.  City  Council 
of  Galesburg,  96  111.  App.  471.  Kan. 
Cartwright  r.  Board  of  Education,  73 
Kan.  32,  84  Pac,  382.  La.— State  v. 
Cole,  33  La.  Ann.  1356.  See  also  Bishop 
r.  Marks,  15  La.  Ann.  147,  S.  C, — State 
V.  Bates,  24  S.  E,  755,  S.  D,— Howard 
V.  City  of  Huron,  5  S.  D.  539,  59  N.  W. 
833,  26  L.  R.  A.  493;  Smith  v.  Law- 
rence, 2  S.  D.   1S5.    19  N.  W.   7. 

[a]  Name  of  state  will  be  stricken 
out  on  motion  where  it  is  not  a  neces- 
sarv  partv.  State  v.  Bates  (S.  C),  24 
S.  E.   755. 

9,  Cal. — People  v.  Pacheco,  29  Cal. 
210.  la.— Bryan  r,  Cattell,  15  Iowa  538. 
Kan. — State  r.  County  of  .lefferson,  11 
Kail.  &(S;  State  ex  rel.  Wells  r.  Mars- 
ton,  6  Kan.  524.  N,  D, — See,  however, 
State  r.  Carey,  2  N.  D.  36,  49  N.  W. 
164,  that  iiiandanuis  prococding  not  a 
civil  action  within  meaning  of  statuto 
directing  that  such  au  action  shoulil  be 
brought  in  name  of  real  party  in  in- 
terest. 

10,  Cal. — People  r.  Pacheco,  29  Cal. 
210.  Conn, — See  State  v.  Towers,  71 
Conn.  657,  42  Atl.  1083.  Kan.— State 
17.  County  of  Jefferson,  11  Kan.  66, 
S.  D.— Howard  r.  fjtv  of  Huron,  5  S. 
D,  539,  59  N,  W.  833,  26  L.  R.  A.  493. 
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general  in  the  name  of  the  state  ;^^  so  too,  the  county  or  district  at- 
torney is  the  proper  relator  in  proceedings  affecting  the  county  or 
district/^  State/^  county  and  district,"  or  municipal, ^^  boards  or  offi- 
cers are  proper  relators  where  the  proceeding  is  to  enforce  acts  or 
duties  over  which  they  have  supervision  or  which  are  necessary  to  th® 
performance  of  their  own  functions. 


11.  U.  S. — Northern  Pacific  E.  E.  v. 
Washington  Terr.,  142  U.  S.  492,  12 
Sup.  Ct.  2S3,  35  L.  ed.  1092.  Ala. 
State  ex  rel.  Almon  v.  Burke,  160  Ala. 
163,  48  So.  1035;  Banners  i'.  State,  124 
Ala.  97,  26  So.  942;  E9:  parte  State  In  re 
Stephenson,  113  Ala.  85,  21  So.  210. 
Cal. — People  v.  San  Francisco,  36  Cal. 
595,  here  instituted  in  name  of  people 
by  private  relator  but  attorney  gen- 
eral joined  in  brief,  held  to  be  with 
implied  consent  of  latter.  Fla. — State 
V.  Johnson,  30  Fla.  433.  11  So.  845,  18 
L.  E.  A.  410.  Kan.— See  State  v.  Ham- 
ilton County,  35  Kan.  640,  11  Pac.  902. 
Miss. — Attorney  General  i'.  Suffolk 
County  A.  Comrs.,  224  Mass.  598,  113 
N.  E.  581;  Attorney-General  r.  Old 
Colony  Ey.  Co.,  160  Mass.  62,  35  N.  E. 
252,  22  L.  E.  A.  112;  Attorney-General 
V.  Boston,  123  Mass.  460.  N.  Y.— Peo- 
ple ex  rel.  Sherwood  v.  State  Board  of 
Canvassers,  129  N.  Y.  360,  29  N.  E. 
345,  14  L.  E.  A.  646;  People  v.  Eome 
W.  &  O.  E.  Co.,  103  K  Y.  95,  8  N.  E. 
369;  People  v.  New  York,  L.  E.  &  W. 
E.  Co.,  28  Hun  543,  3  Civ.  Proc.  11,  2 
McCarty  Civ.  Proc.  345. 

12.  Ala. — Benners  v.  State,  124  Ala. 
97,  26  So.  942.  Conn. — Doolittle  v. 
Branford,  59  Conn.  402,  22  Atl.  336; 
State  V.  Hartford,  etc.  E.  Co.,  29  Conn. 
538.  Kan. — State  v.  Missouri  Pac.  E. 
Co.,  33  Kan.  176,  5  Pac.  772;  State  v. 
Faulkner,  20  Kan.  541.  Mich, — People 
v.  Swift,  59  MSch.  529,  26  N.  W.  694. 
N.  Y. — People  ex  rel.  Sherwood  v. 
State  Board  of  Canvassers,  129  N.  Y. 
360,  29  N.  E.  345,  14  L.  E.  A.  646. 
N.  C— Mott  V.  Forsyth  County,  126  N. 
C.  866,  36  S.  E.  330.  Pa.-^om.  V. 
Marshall,  3  W.  N.   C.  182. 

fa]  To  Courts  of  County. — County 
solicitor  has  no  authority  to  bring  man- 
damus to  correct  errors  in  course  of 
proceedings  of  courts  of  the  county 
Ear  parte  Stephenson,  113  Ala.  85,  21 
So.  210. 

13.  Ala.— State  i\  White,  116  Ala. 
202,  23  So.  31,  where  money  is  ap- 
propriated for  use  of  agricultural 
schools   and   is   made   payable    to    the 


treasurer  of  the  Board  of  Control  of 
such  institutions,  such  officer  is  au- 
thorized to  use  the  name  of  the  state 
and  apply  for  a  writ  of  mandamus  to 
compel  payment  of  the  appropriation. 
Ind. — State  v.  Hamilton,  5  Ind.  310, 
auditor  of  state  in  proceedings  to  com- 
pel railroad  company  to  furnish  list 
of  property  for  taxation.  Neb. — State 
r.  Holeomb,  46  Neb.  612,  65  N.  W.  873, 
warden  of  state  penitentiary  proper 
relator  against  board  of  purchase  and 
supplies  to  require  them  to  provide 
necessaries  to  penitentiary.  N.  C. — Eus- 
sell  V.  Ayer,  120  N.  C.  180,  27  S.  E.  133, 
37  L.  E.  A.  246,  governor  of  state 
against  state  auditor  where  statute  re- 
quires governor  to  supervise  all  execu- 
tive officers  and  in  default  in  perform- 
ance of  their  duties  and  apply  such 
remedies  as  the  law  allows.  Tenn. 
Harris  r.  State,  96  Tenn.  496,  34  S.  W. 
1017,  state  board  of  examiners  of  as- 
sessments to  compel  state  comptroller 
and  board  of  assessors  to  perform  dut- 
ies in  respect  to  assessment  of  prop- 
erty of  a  railroad. 

14.  Fla.— State  v.  Croom,  48  Fla. 
176,  37  So.  303;  Holland  v.  State,  23 
Fla.  123,  1  So.  521.  Ind.— Manor  v. 
State,  149  Tnd.  310,  49  N.  E.  160;  Wolfe 
V.  State,  90  Ind.  16.  Kan. — Sedgwick 
V.  Bailev,  11  Kan.  631.  Md.— Hooper 
V.  Farne"n,  85  Md.  587,  37  Atl.  430.  Mo. 
State  V.  Bronson,  115  Mo.  271,  21  S.  W. 
1125.  Tex. — .Jernigan  v.  Finley,  90  Tex. 
205,  38  S.  W.  24,  county  treasurer  to 
compel  state  comptroller  to  issue  war- 
rant for  payment  to  county  of  money 
due  it  from  state.  Wash. — State  v. 
Headlee,  22  Wash.  126,  60  Pac.  126. 

[a]  Board  of  school  commissioners 
to  obtain  possession  of  the  rooms  and 
papers  of  the  board.  Hooper  v.  Farnen, 
85  Md.  587,  37  Atl.  430. 

[b]  Supervisors  of  township  to  com- 
pel railroad  company  to  make  road  for 
public  convenience.  Whitemarsh  Twp. 
V.  Philadelphia,  etc.  E.  Co.,  8  Watts.  & 
S.  (Pa.)  365. 

15.  Webster  v.  Wheeler,  119  Mich. 
601,  78  N.  W.  657;  Monongahela  City  v. 
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c.  Enforcement  of  Public  Eight  or  Duty  hy  Private  Parti/.  —  There 
appears  to  bo  some  confusion  in  the  authorities  as  to  whether  a  private 
party  may  brin^r  mandamus  to  compel  performance  of  a  duty  of  a 
public  nature.  Some  decisions  hold  tliat  a  private  party  cannot  do  so 
unless  he  has  some  private  or  particular  ri«]:ht  or  interest  to  be  pro- 
tected independent  of  that  which  he  holds  with  the  public  at  large," 
in  the  absence  of  which  the  proper  public  officers  should  apply  for  the 
writ  :'^  but  where  a  private  person  has  some  particular  interest  of  his 
own,  in  the  enforcement  of  the  duty  in  question,  ho  is  a  proper  relator,^** 
and  it  is  held  that  a  taxpayer  has  a  sufficient  interest  to  entitle  him  to 
brin<;'  mandamus  against  a  municipality  or  its  officers  to  enforce  the 


Monongahcla  Electric  Light  Co.,  3  Pa. 
Dist.  63,  12  Pa.  Co.  Ct.  529. 

16.  Cal. — Linden  v.  Alameda  Co.,  45 
Cal.  6.  Sec  also  Santa  Rosa  Lighting 
Co.  V.  Woodward,  119  Cal.  30,  .'30  Pac. 
1025;  Ebv  r.  Red  Bank  School  District, 
87  Cal.  166,  25  Pac.  240;  Hyatt  v.  Al- 
len, 54  Cal.  353.  Conn. — Atwood  i'. 
Partree,  56  Conn.  80,  14  Atl.  85;  Peck 
V.  Booth,  42  Conn.  271 ;  Lyon  v.  Rice, 
41  Conn.  245.  Dak. — Territory  r.  Cole, 
3  Dak.  301.  Kan. — Young  v.  Regents 
of  University,  87  Kan.  239,  124  Pac. 
150,  Ann.  Cas.  1913D,  701;  Adkins  v. 
Doolcn,  23  Kan.  659;  Reody  r.  Eagle, 
23  Kan.  254;  Turner  r.  Jefferson  Coun- 
ty, 10  Kan.  16;  Bobbett  r.  State,  10 
Kan.  9.  Me.— Weeks  r.  Smith,  81  Me. 
538,  18  Atl.  325;  Mitchell  r.  Boardman, 
79  Me.  469,  10  Atl.  452;  Sanger  v.  Ken- 
nebec Co.,  25  Me.  291.  Mass. — Pear- 
sons r.  Ranlett,  110  Mass.  118.  Mich. 
Sterling  r.  Regents  of  University,  110 
Mich.  369,  68  N.  W.  253,  34  L.  R.  A. 
150;  Smith  r.  Saginaw,  81  Mich.  123, 
45  N.  W.  964;  People  v.  Inspectors  & 
Agents  of  State  Prison,  4  Mich.  187. 
N.  J. — Bamford  v.  Holling.shcad,  47  N. 
J.  L.  439,  2  Atl.  244.  Pa.— Com.  v. 
Mitchell,  82  Pa.  343;  Heffner  v.  Com., 
28  Pa.  108;  Com.  r.  Park,  9  Phila.  481; 
In  re  Forty  Fort  Borough,  6  Kulp  65. 
R.  I. — O'Brien  v.  Members  of  Board  of 
Aldermen  of  Pawtucket,  18  R.  I.  113, 
25  Atl.  014. 

[a]  Removal  of  fences  and  opening 
of  old  highway  cannot  bo  conipollod  by 
private  party.  Atwood  r.  Partree,  56 
Conn.   SO,    14    .Atl.   85. 

fh]  Opening  of  alley  cannot  be 
compelled  though  it  would  pass  through 
two  of  party's  lots  and  increase  their 
value.     TTeffnor  r.  Com.,  28  Pa.  108. 

17.  Dak.— Territory  r.  Cole,  3  Dak. 
301.  Kan. — Adkins  r.  Doolen,  23  Kan. 
659;  Bobbett  i;.  State,  10  Kan.  9.     Me. 

Vol.  XIX 


Weeks  v.  Smith,  81  Me.  538,  18  Atl.  325; 
Mitchell  r.  Boardman,  79  Me.  469,  10 
Atl.   452. 

[a]  Where  proper  officer  is  adverse 
to  application,  a  private  citizen  may 
institute  proceeding  Avithout  first  re- 
questing official  to  do  so.  Giddings  v. 
Secretarv  of  State,  93  Mich.  1,  52  N. 
W.  944,  16  L.  R.  A.  402. 

18.  Ala.— State  v.  Wilson,  123  Ala. 
259,  26  So.  482,  45  L.  R.  A.  772.  Ga. 
Southern  Express  Co.  v.  R.  M.  Rose  Co., 
124  Ga.  581,  53  S.  E.  185,  5  L.  R.  A. 
(N.  S.)  619;  Savannah,  etc.  Canal  Co. 
r.  Shuman,  91  Ga.  400,  17  S.  E.  937, 
44  Am.  St.  Rep.  43.  S.  C— State  v. 
Burlev,  80  S.  C.  127,  61  S.  E.  255,  16 
L.  R.  A.  (N.  S.)  266.  Wash.— State  v. 
Spokane  St.  R.  Co.,  19  Wash.  518,  53 
Pac.  719,  67  Am.  St.  Rep.  739,  41  L. 
R.  A.  515,  one  who  lives  adjacent  to  a 
street  railway  and  owns  considerable 
property  there  which  he  has  improved, 
relying  on  the  facilities  afforded  by 
the  line,  has  a  material  individual  in- 
terest which  entitles  him  to  be  a  re- 
lator in  mandamus  to  enforce  the  oper- 
ation of  the  line.  Wis. — State  r.  .Tanes- 
\ille  Street  R.  Co.,  87  Wis.  72,  57  N. 
W.  970,  41  Am.  St.  Rep.  23,  22  L.  R. 
A.  759. 

See  also  cases  cited  under  two  pre- 
ceding notes. 

[a]  Owner  of  houses  on  certain 
street  may  compel  cities  or  towns  to 
ojien  them  and  repair  them.  Tlammar 
r.  Covington.  3  Mete.  (Ky.)  494;  Cat- 
Icttsburg  r.  Kinnor.  13  Bush  (Ky.)  334. 

fb]  Lowest  bidder  who  is  not  given 
contract  for  municipal  work  cannot 
have  mandamus  to  compel  officers  to 
award  him  contract,  the  injury  sus- 
tained by  failure  to  accept  lowest  bid 
fell  on  city,  not  on  bidder  whose  prof- 
its  were   merely    speculative   of  which 
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performance  of  a  public  duty.^^  In  many  jurisdictions,  any  citizen, 
regardless  of  any  special  interest,  may  proceed  where  the  relief  sought 
is  a  public  matter,  enforcement  of  a  public  duty,  or  matter  of  public 
right,  affecting  the  body  politic,  district,  county,  etc.,  of  which  he  is  a 
raember.^°  Thus  a  citizen  is  a  proper  relator  in  cases  relating  to  public 
schools,-^  keeping  the  streets  free  from  obstructions,^^  matters  affect- 
ing the  operation  of  street  railways,"  or  to  enforce  a  public  right  or 


the  law  takes  no  notice.  Cora.  v.  Mitch- 
ell, 82  Pa.  343. 

[c]  Admission  of  school  children  to 
public  school  without  payment  of  fee 
may  be  enforced  by  parents  of  chil- 
dren. Hughes  V.  Outlaw  (Ala.),  73  So. 
16. 

19.  Cal. — Santa  Eosa  Lighting  Co. 
V.  Woodward,  119  Cal.  30,  50  Pac.  1025; 
Eby  V.  Red  Bank  School  Dist.,  87  Cal, 
166,  25  Pac.  240.  Del. — Hawkins  v. 
Dougherty,  9  Houst.  156,  18  Atl.  951. 
Ind. — Clarke  County  V.  State,  61  Ind. 
75.  Minn.— State  v.  "Weld,  39  Minn. 
426,  40  N.  W.  561.  Neb.— State  v.  Sa- 
line County,  19  Neb.  253,  27  N.  W.  122. 
N.  J.— Hugg  V.  Camden,  39  N.  J.  L.  620. 
N.  C— .Jones  r.  Stokes  County,  143  N. 
C.  59,  55  S.  E.  427.  Ore.— State  r. 
Grace,  20  Ore.  154,  25  Pac.  382.  S.  D. 
State  V.  Menzie,  17  S.  D.  535,  97  N.  W. 
745;  State  v.  Lien,  9  S.  D.  297,  68  N. 
W.  748.  W.  Va.— State  v.  Wyoming 
County  Ct.,  47  W.  Va.  672,  35  S.  E.  959. 

20.  XT.  S.— Union  Pacific  R.  R.  v. 
^Hall,  91  U.  S.  343,  23  L.  ed.  428.    Ark. 

Moses  t\   Kearney,   31    Ark.   261.      See, 
however.  Ex  parte  Fuller,  25  Ark.  443. 
Cal.— Hyatt  f.  Allen  54  Cal.  353.  Fla. 
Florida,   etc.   R.    Co.   v.   State,   31   Fla. 
482,  13  So.  103,  34  Am.  St.  Rep.  30,  20 
L.  R.  A.  419;  State  v.  Jefferson  Coun- 
ty, 17  Fla.  707;  McConihe  v.  State,  17 
Fla.  238.     Ga. — Ford  v.  Cartersville,  84 
Ga.  213,  10  S.  E.   732.     111.— People  v. 
Rock  Island,  215  111.  488,  74  N.  E.  437, 
106  Am.  St.  Rep.  179;  People  v.  Harris, 
203  111.  272,  67  N.   E.  785,  96   Am.  St. 
Rc-p.  304;  People  v.  Board  of  Education, 
127   111.   613,   21    N.   E.    187;    People   v. 
Bloomington,    63    111.    207;    Ottawa    v.  \ 
People,  48  111.   233.     Ind.— Wampler  v.  \ 
State,  148  Ind.  557,  47  N.   E.   1068,  38  ! 
L.  R.  A.  829;   Clarke   County  v.  State, 
61   Ind.   75.     See   also   State   v.   Grubb, 
85    Ind.    213.     la.— Hancock   v.   Perry,  i 
78  Iowa  550,  43   N.  W.  527;   C^ane  v.  \ 
Chicago,  etc.   Co.,  74  Iowa  330,  37  N.  : 
W.  397,  7  Am.  St.  Rep.  479;   State  v.  \ 
County  Judge,   7   Iowa  186.     See   also  . 
Moon  V.  Cort,  43  Iowa  503;   Welch  v.  \ 


Mahaska  County,  23  Iowa  199.  Md. 
Pumphrey  v.  Baltimore,  47  Md.  145,  28 
Am.  Rep.  446.  Minn, — State  ex  rel. 
Sehwartzkopf  v.  City  Council  of  Brain- 
erd,  121  Minn.  182,  141  N.  W.  97,  46 
L.  R.  A.  (N.  S.)  9.  Mo.— State  v.  St. 
Louis  Public  Schools,  134  Mo.  296,  35 
S.  W.  617,  56  Am.  St.  Rep.  503;  State 
V.  St.  Louis  School  Board,  131  Mo.  505, 
33  S.  W.  3;  State  v.  Ftancis,  95  Mo. 
44,  8  S.  W.  1;  State  v.  Hannibal,  etc. 
R.  Co.,  86  Mo.  13;  State  v.  Noonan,  59 
Mo.  App.  524.  Mont.— Chumasero  v. 
Potts,  2  Mont.  242.  Neb.— State  v. 
Kearney,  25  Neb.  262,  41  N.  W.  175,  13 
Am.  St.  Rep.  493;  State  v.  Van  Duyn, 
24  Neb.  586,  39  N.  W.  612;  State  v. 
Sovereign,  17  Neb.  173,  22  S.  W.  353; 
State  r.  Sliropshire,  4  Neb.  411,  Ner. 
State  V.  Gracey,  11  Nev.  223.  N.  J, 
Ferry  v.  Williams,  41  N.  J.  L.  332,  32 
Am.  Rep.  219;  State  v.  Camden,  39  N. 
J.  L.  57.  N.  Y.— People  ex  rel.  Waller 
V.  Sullivan  County,  56  N.  Y.  249;  Peo- 
ple ex  rel.  Case  v.  Collins,  19  Wend. 
56.  N.  D.— -State  v.  Langlie,  5  N.  D. 
594,  67  N.  W.  958,  32  L.  R.  A.  723. 
Ohio.— State  r.  Tanzey,  49  Ohio  St.  656, 
32  N.  E.  750;  State  v.  Brown,  38  Ohio 
St.  344.  Ore. — State  v.  Grace,  20  Ore. 
154,  25  Pac.  382;  State  v.  Ware,  13 
Ore.  380,  10  Pac.  885.  Tex.— Sansora 
V.  Mercer,  68  Tex.  488,  5  S.  W.  62,  2 
Am.  St.  Rep.  505.  Vt.— Clement  v.  Gra- 
ham, 78  Vt.  290,  63  Atl.  146,  Ann.  Cas. 
1913E,  1208.  Va.— Wise  v.  Bigger,  79 
Va.  269.  W.  Va.— Payne  v.  Staunton, 
55  W.  Va.  202,  46  S.  E.  927,  2  Ann, 
Cas.   74. 

21.  People  V.  Board  of  Education, 
127  HI.  613,  21  N.  E.  187.  See  the 
title  "Schools  and  School  Districts." 

22.  People  r.  Harris,  203  111.  272,  67 
N.  E.  785,  96  Am.  St.  Rep.  304.  See  11 
Standard  Proc.   106,    123,   171. 

23.  111.— People  v.  Suburban  R.  Co., 
178  HI.  594,  53  N.  E.  349,  49  L.  R.  A. 
650,  to  enforce  ordinance  limiting  fares 
to  be  charged.  la. — See  Crane  v.  Chi- 
cago, etc.  R.  Co.,  74  Iowa  330,  37  N. 
W,  397,  7  Am.  St.  Rep.  479,  that  prir- 
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duty  relating  to  elections.-*  A  mere  creditor  of  a  state  has  no  stand- 
ing'to  ask  for  mandamus  to  prevent  the  state  from  increasing  its  in- 
debtedness.-' 

d.  Joinder  of  Relators.  —  Several  persons  having  a  common  in- 
terest in  the  subject-matter  in  controversy  may  join  as  relators,==«  but 
persons  whose  interests  in  the  subject-matter  are  separate  and  distinct 
cannot  join  as  relators."    And  a  joinder  of  one  having  no  right  to  the 


ate  citizen  cannot  maintain  mandamus 
to  compel  a  railroad  company  to  relo- 
cate its  road.  N.  Y. — Loader  r.  Brook- 
lyn Heights  E.  Co.,  14  Misc.  208,  35  N. 
Y.  Sxipp.  996,  70  K  Y.  St.  571.  Wash. 
State  V.  Spokane  Street  R.  Co.,  19 
Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep, 
739,  41   L.  R.   A.  515.  I 

24.  Colo. — Rizen  v.  People,  18  Colo. 
App.  40,  69  Pac.  315.  Fla. — McConihe 
V.  State,  17  Fla.  238.  la.— State  i'. 
County  Judge,  7  Iowa  186.  Mass. 
Brewster  r.  Sherman,  195  Mass.  222,  80 
N.  E.  821,  11  Ann.  Cas.  417.  Mo. 
State  V.  St.  Louis  Public  Schools,  134 
Mo.  296,  35  S.  W.  617,  56  Am.  St.  Rep. 
503.  Neb. — State  v.  Sovereign,  17  Neb. 
173,  22  N.  W.  353;  State  v.  Stearns,  11 
Neb.  104,  7  N.  W.  743  (citizen  may 
maintain  mandamus  to  compel  special 
county  commissioners,  on  the  organiza-  | 
tion  of  a  new  county,  to  canvass  the  • 
vote  cast  for  the  county  seat) ;  State 
V.  Shropshire,  4  Neb.  411.  N.  Y.— Peo- 
ple ex  rd.  Kelly  v.  Brooklyn,  77  N.  Y. 
503,  resident  and  elector  of  a  ward  com- 
petent relator  to  compel  the  common 
council  to  call  an  election  to  fill  the 
oflSce  of  alderman.  Ohio. — State  v. 
Brown,  38  Ohio  St.  344.  Ore.— State 
f.  Ware,  13  Ore.  380,  10  Pac.  885.  Va. 
Clay  V.  Ballard,  87  Va.  787,  13  S.  E. 
262,  voter  may  institute  mandamus  to 
compel  the  registrar  of  elections  to  al- 
low the  inspection  and  copying  of  the 
books  of  registration.  Wash. — State 
ex  rcl.  Harvey  v.  Mason,  45  Wash.  234, 
88  Pac.  126,  9  L.  R.  A.   (N.  S.)  1221. 

[a]  Individual  must  hare  some  par- 
ticular right  or  interest  in  addition  to 
that  which  he  holds  with  the  y)ublic, 
according  to  some  authorities,  in  order 
to  maintain  mandamus  to  enforce  a 
duty  regarding  elections.  Adkins  v. 
Doolen,  23  Kan.  659;  Reedy  v.  TOagle, 
23  Kan.  254;  Bnbbett  v.  State,  10  Kan. 
9;  Smith  r.  Saeinaw,  81  Mifh.  123,  45 
N.  W.  964;  People  cj;  rcl.  Dclbridgo  V. 
Green,  29  Mich.  121. 

25.  Board  of  Liquidation  v.  Mc- 
Comb,  92  U.  S.  531,  23  L,  ed.  623. 
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26.  Ala.— Hughes  v.  Outlaw,  73  So. 
16.  Ark. — Lee  County  v.  State  ex  rel. 
Phillips  County,  36  Ark.  276.  Gal.- San 
Buenaventura  v.  MrGuire,  8  Cal.  App. 
497,  97  Pac.  526,  528.  Colo. — Lehman 
I.  Pettingell,  39  Colo.  25S,  89  Pac.  48. 
Fla. — State  v.  Jacksonville  Terminal 
Co.,  41  Fla.  363.  27  So.  221.  Ind. 
State  V.  Mount,  151  Ind.  679,  51  N.  E. 
417,  52  N.  E.  407.  la. — Independent 
Dist.  No.  2  r.  Jthodes,  88  Iowa  570.  55 
N.  W.  524.  Ky. — Hammar  v.  Covington, 
3  Mete.  494,  by  several  property  own- 
ers, to  compel  street  repairs.  La. — State 
r.  Shakespeare,  43  La.  Ann.  92,  8  So. 
893;  State  ?'.  State  Tax  Collector,  39 
La.  Ann.  530,  2  So.  59.  Mont.— State 
r.  Weston,  27   Mont.   185,  70   Pac.   519. 

S.  C— State  r.  Mclver,  2  S.  C.  25.  Tex. 
Bailev  r.  Aransas  County,  46  Tex.  Civ. 
App.  547,  102  S.  W.  1159.  Wash.— State 

ex  rel.  Howe  r.  Kendall,  44  Wash.  542, 

87  Pac.  821;  State  r.  Trimbell,  12  Wash. 

440,   41    Pac.    183.     W.   Va.— Payne   v. 

Staunton,  55  W.  Va.  202,  46  S.  E.  92, 

2  Ann.  Cas.  74.     Eng. — Rex  r.  Ipswich 

Bailiffs,    1    Barn.    K.    B.    407,    94    Eng. 

Reprint   274. 

27.     Ala. — Goodwvn    r.    Sherer,     145 

Ala.    501,   40    So.    279.      Del.— State    v. 

Simmons,    3    Penne.    291,    50    Atl.    213. 

D.     C. — United     States     r.     McKelden, 

McArthur     &     M.     162,     Fla.— Florida 

Central,     etc.     R.     Co.     v.     State,     31 

Fla.  482,  13  So.   103,  34  Am.  St.  Rep. 

30,  20  L.   R.   A.  419.     Kan.— Dobbs  v. 

Stauffer,  24  Kan.  127.  La.— State  v. 
I  New  Orleans,  52  La.  Ann.  1639,  28  So. 
;  163.     Me. — Hoxie  r.  Somerset  County, 

25  Me.  333.  Md. — Heckart  r.  Roberts, 
'  9  Md.  41 ;  Smith  r.  Erb,  4  Gill  437.  Miss. 

Ohlson   r.  Durfrey,  82  Miss.  213,  33  So. 

973;  Haakins  f.  Scott  County,  51  Miss. 
406.      Mo.— State    r.    Fraker,    166    Mo. 

130,  65  S.   W.   720.     Mont.— Wright   r. 

Gallritin  County,  6  Mont.  29,  9  Pac.  543. 

N.  Y. — People  rx  rel.  Baker  v.  Morgan, 
97  App.  Hiv.  267.  89  N.  Y.  Supp.  832. 
Pa.— Com.  r.  Huttel,  4  Pa.  Super.  95, 
40  W.  N.  C.  71.  W.  Va. — All^v  v.  Mu- 
Bick,  68  W.  Va.  523,  70  S.  E.  124,  Ann. 
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writ  is  fatal  to  all  as  the  writ  must  be  for  all  or  for  none.^^ 

3.  Respondents,  —  a.  General  Statement.  —  A  writ  of  mandamus 
should  issue  directly  to  him  whose  duty  is  sought  to  be  enforced.^® 
All  parties  charged  with  the  performance  of  the  duty  should  be  made 
respondents:^"  thus  all  members  of  a  public  board  or  body  charged 
with  the  performance  of  the  duty  should  be  made  respondents.^^ 

b.  Parties  Interested.  —  (I.)  Generally.  —  Generally  all  parties 
whose  rights  may  be  injuriously  affected  by  the  proceeding  are  neces- 
sary respondents.^-  Persons  whose  rights  would  not  be  finally  con- 
eluded  by  the  proceeding  should  not  be  made  respondents.^^    A  private 


Cas.  1912B,  419.  Eng.— ^Andover 's  Case, 
2  Salk.  433,  91  Eng.  Keprint  377;  Eex 
V.  Chester,  5  Mod.  10,  87  Eng.  Reprint 
487. 

28.  Conn. — ^Farrell  v.  King,  41  Conn. 
448.  Fla. — Florida  Central,  etc.  R.  Co. 
r.  State,  31  Fla.  482,  13  So.  103,  34  Am. 
St.  Rep.  SO,  20  L.  R.  A.  419.  Pa. 
Sedden  v.  McBride,  210  Fa.  429,  60 
Atl.  12. 

29.  U.  S.—Ex  parte  Rowland,  104  U. 
S.  604,  26  L.  ed.  861;  Commissioners  v. 
Sellen,  99  U.  S.  624,  25  L.  ed.  333; 
United  States  v.  Boutwell,  17  Wall. 
604,  21  L.  ed.  721.  Ala.— Wilson  v. 
Duncan,  114  Ala.  659,  21  So.  1017; 
State  V.  Mobile,  etc.  R.  Co.,  59  Ala.  ' 
321.  Ark.— Fry  v.  Reynolds,  33  Ark. 
450,  only  officer  whose  conduct  com- 
plained of  need  be  made  a  party.  Colo. 
Daniels  v.  Miller,  8  Colo.  542,  9  Pac. 
18.  Conn. — Farrell  v.  King,  41  Conn. 
448.  Del. — Knight  V.  Ferris,  6  Houst. 
283.  Ga.— Holtclaw  v.  Riley,  113  Ga. 
1023,  39  S.  E.  425.  Idaho.— Wright  v. 
Kelly,  4  Idaho  624,  43  Pac.  565.  111. 
People  V.  Crotty,  93  111.  180.  Ind.— In- 
german  v.  State,  128  Ind.  225,  27  N. 
E.  499.  La.— State  v.  Shreveport,  29 
La.  Ann.  658.  N.  J. — .State  v.  Penn- 
sylvania R.  R.,  41  N.  J.  L.  250.  N.  Y. 
People  ex  rel.  Stevens  r.  Hayt,  66  N.  Y. 
606.  Ore.— State  v.  Williams,  45  Ore. 
314,  77  Pac.  965,  67  L.  R.  A.  167.  S.  G. 
State  V.  Smith,  7  S.  C.  275.  Tex.— <:'ul- 
bertson  County  v.  Groves  Lumb.  Co. 
(Tex.  Civ.  App.),  191  S.  W.  165.  Wis. 
State  r.  Board  of  Education,  63  Wis. 
234,  23  N.  W.  102,  53  Am.  Rep.  282. 

[a]  Illustration. — Should  not  man- 
damus county  tax  commissionersi  to 
eempel  tax  collector  to  coWeet  taxes, 
which  have  been  assessed  and  levied. 
Ex  parte  Rowland,  104  U.  S.  604,  26 
L.  ed.  861. 

SO.  Cal. — Peek  v.  Los  Angeles  Coun- 
ty,  90    Cal.    384,   27    Pac.    301.      Conn. 


Lyon  V.  Rice,  41  Conn.  245.  Del. 
Knight  V.  Ferris,  6  Houst.  283.  Mass. 
Taylor  v.  McPheters,  111  Mass.  351. 
Mich. — Berube  v.  Wheeler,  128  Mich. 
32,  87  N.  W.  50.  N.  Y.— Dill  v. 
Wheeler,  100  App.  Div.  155,  91  N.  Y. 
Supp.  686;  State  v.  Jones,  23  N.  O. 
129.  Tenn.— See  State  r.  Williams,  110 
Tenn.  549,  75  S.  W.  948,  64  L.  R.  A.  418. 
Tex. — Gaal  v.  Townsend,  77  Tex.  464, 
14  S.  W.  365. 

31.     See  i7ifra,  VI,  B,  3,  d,  (I). 

32,.  U,  S.— Litchfield  V.  Register,  9 
Wall.  575,  19  L.  ed.  681.  Ala.— Mobile 
&  G.  R.  Co.  V.  Comrs.  Court,  97  Ala.  105, 
11  So.  732,  owner  of  railroad  not  com- 
plying with  duty  imposed  by  statute 
as  well  as  corporation  in  possession  of 
road  should  be  made  parties.  Colo. 
Farmers'  High  Line  Canal  Co.  v.  Peo- 
ple, 8  Colo.  App.  246,  45  Pac.  543. 
Conn. — State  v.  Williams,  68  Conn.  131, 
35  Atl.  24,  421,  48  L.  R.  A.  465.  Fla. 
State  V.  Internal  Improvement  Fund,  20 
Fla.  402.  Ga.— Tarver  v.  City  of  Dal- 
ton,  134  Ga.  462,  67  S.  E.  929,  20  Ann. 
Cas.  281,  29  L.  R.  A.  (N.  S.)  183.  HI. 
Powell  V.  People,  214  111.  475,  73  N.  E. 
795,  105  Am.  St.  Rep.  117,  2  Ann.  Cas. 
551.  Tex. — Cullem  v.  Latimer,  4  Tex. 
329;  Smith  V.  Power,  2  Tex.  57. 

[a]  Poll  clerks  and  election  inspec- 
tors should  be  made  parties  to  manda- 
mus to  compel  recount  of  votes  cast  at 
an  election.  Powell  v.  People,  214  111. 
475,  73  N.  E.  795,  105  Am.  St.  Rep. 
117,   2   Ann    Cas.   551. 

[b]  Iiiessor  of  railroad  necessary 
party  resposdent  to  proceeding  to  com- 
pel lessee  to  operate  road  according  to 
law.  Chicago,  etc.  R.  Co.  v.  Crane,  113 
U.  S.  424,  5  Sup.  Ct.  578,  28  L.  ed. 
1064. 

33.  United  States  v.  Union  Pac.  R. 
Co.,  160  U.  S.  1,  16  Sup.  Ct.  190,  40 
L.  ed.  319. 
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person  who  will  be  speeially  affected  by  the  act  of  a  public  officer 
sought  to  be  enJ'orced  should  ])e  made  a  party  respondent.'** 

(n.)  Where  Real  Property  Involved.  —  Where  the  purpose  of  the 
mandamus  proceeding  is  to  require  action  affecting  real  property  all 
persons  owning  or  claiming  rights  therein  should  be  made  respond- 
ents.^'' 

(III.)  Incumbent  of  Office.  — The  incumbent  of  an  office  is  a  neces- 
sary party  respondent  where  mandamus  is  brought  to  oust  him  from 
office.^^ 


34.  Wright  V.  Gallatin  County,  6 
:Mont.  29,  9  Pac.  ,'343,  mandamus  to  com- 
pel awarding  of  contract  to  a  rejected 
bidder, — successful  bidder  must  be 
made  a  respondent. 

35.  Cal.— Fogarty  r.  Sparks,  22  Cal. 
142;  People  eoc  rel  Seale  r.  Doane,  17 
Cal.  476.  Mich. — Campau  v.  Detroit, 
8fi  Mich.  372,  49  N.  W.  39;  Austin  v. 
T?cgister  of  Deeds,  41  Mich.  723,  49 
N.  W.  923.  N.  Y.— People  ex  rel  Cooke 
V.  Stewart,  77  App.  Div.  181,  78  N.  Y. 
Supp.  1054.  Tex. — Texas  INIcxican  Rv. 
Co.  V.  .Tarvis,  80  Tex.  456,  15  S.  W. 
1089;  Crockett  r.  Shaw,  29  Tex.  507; 
Winder  r.  Williams,  23  Tex.  601. 

[al  Rival  pre-emption  claimants 
necessary  parties  res]iondont  to  man- 
damus to  compel  land  department  to 
issue  a  patent.  Litchfield  r.  Register, 
0  Wall.  (U.  S.)  575,  19  L.  ed.  681. 

[b]  Mandamus  to  compel  survey 
and  issuance  of  patent,  all  persons 
claiming  interest  in  the  lands  must  be 
made  respondents.  Winder  v.  Williams, 
23  Tex.  601;  Cullem  v.  Latimer,  4  Tex. 
329. 

[c]  In  proceeding  by  bidder  at 
execution  sale  f)f  land  to  comj)el  ac- 
ceptance of  bid  and  execution  of  deed, 
execution  creditor  and  debtor  are  not 
necessary  parties.  State  v.  Scarbor- 
ough, 56  S.  C.  48,  33  vS.  E.  779. 

[d]  In  proceeding  to  compel  remov- 
al of  obstructions  from  street,  persons 
who  have  purchased  the  land  claimed 
to  have  been  dedicated  as  the  street 
must  be  made  respondents.  People  v. 
Bloomineton,  38  Til.   App.   125. 

fe]  To  compel  execution  of  tax 
deed,  those  who  claim  interest  in  land 
arc  proper  parties  respondent.  State 
ex  rrl.  Race  r.  Crannev,  30  Wash.  594, 
71   Pac.  .50. 

36.  Cal.— Ksllv  r.  Edwards,  69  Cal. 
460,  11  Pac.  1.  ill.— Powell  r.  People, 
214  Til.  475,  73  N.  E.  795,  105  Am.  St. 
Rep.    117,   2    Ann.    Cas.   551,   where   he 
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is  within  jurisdiction  of  the  court.  In 
People  ex  rel.  Roberts  r.  Rives,  27  TU. 
242,  the  respondent,  a  clerk  of  a  county 
court,  was  compelled  to  certify  to  the 
election  of  the  petitioner  to  the  office 
of  justice  of  the  peace,  although  he  had 
before  given  a  certificate  of  election 
te  another  who  was  in  possession  of 
the  office;  the  latter  not  being  a  re- 
spondent. Md. — Cecil  Countv  r.  Banks, 
80  Md.  321,  30  Atl.  919.  N."  J.— Leeds 
r.  Atlantic  City,  52  N.  J.  L.  332,  19 
Atl.  780,  8  L.  R.  A.  697.  N.  Y.— People 
ex  rel.  Conlin  v.  Dobbs  Ferrv,  63  App. 
Div.  276,  71  N.  Y.  Supp.  578;  People 
ex  rel.  Ballou  v.  Wendell,  57  Hun  362, 
10  N.  Y.  Supp.  587;  People  ex  rel 
Thomson  r.  Hinsdale,  43  Misc.  182,  88 
N.  Y.  Supp.  206.  Tex. — Gaal  r.  Town- 
send,  77  Tex.  464,  14  S.  W.  365.  W.  Va. 
Cross  V.  West  Virginia  Cent.,  etc.  R. 
Co.,  34  W.  Va.  742,  12  S.  E.  765. 

[a]  See,  however,  (1)  Denver  V. 
People,  17  Colo.  App.  190,  68  Pac. 
114,  that  where  a  proper  municipal 
board,  liy  duly  recorded  resolution,  ap- 
pointed plaintiff  a  patrolman  and  after- 
wards his  name  was  erased  from  the 
record  and  another  substituted,  in  man- 
damus to  compel  board  to  restore  rec- 
ord of  resolution  ef  his  appointment 
the  person  whose  name  was  substituted 
in  the  record  was  not  a  necessary  or 
proper  party  to  the  proceeding.  De- 
cision was  based  on  the  case  of  Far- 
rell  r.  King,  41  Conn.  448,  holding  that 
(2)  in  mandamus  to  compel  clerk  of 
common  council  to  amend  his  record  so 
'  as  to  show  plaintiff's  appointinent  as 
policeman  in  place  of  one  A.,  neither 
I  A.,  nor  the  city,  were  proper  or  neces- 
'  sary  parties  to  the  petition.  (3)  In 
Ellis  r.  County  Comrs.  of  Bristol,  2 
Gray  CMass.)  370,  the  respondents  were 
compelled  by  mandamus  to  certify  that 
the  petitioner  had  a  majority  of  votes 
for  the  office  of  county  treasurer,  al- 
though   another    person    had   been   by 
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c.  Joini  and  Separate  Duties.  —  Kespondents  whose  duties  are  dis- 
tinct and  separate  should  not  be  joined. ^^  But  a  writ  may  under  cer- 
tain circumstances  be  directed  to  more  than  one  person  where  it  com- 
miands  performance  of  a  series  of  acts  by  different  persons  all  re- 
quired to  co-operate  in  the  attainment  of  the  result.^^ 

d.  In  Farticnlar  Cases.  —  (I.)  Public  Board  or  Body.  — All  mem- 
bers of  a  public  board  or  l)ody  charged  with  the  performance  of  the 
duty  sought  to  be  enforced  should  be  made  respondents,^^  even  though 
some  members  are  willing  to  act.*°  However  part  of  the  members  of  a 
public  board  proceeding  against  the  others  need  not  name  themselves 
as  respondents.*^ 

(II.)  Courts  and  Judges.  —  A  mandamus  is  usually  directed  to  the 
judges  by  name,  not  to  the  court.*-    A  change  in  the  constituent  mem- 


them  declared  elected  to  and  was  in 
possession  of  the  same  office,  the  latter 
not  being  a  respondent. 

[b]  Mandamus  to  civil  service  com- 
missioners to  remove  person  from  pub- 
lic office, — incumbent  must  be  made 
party  respondent.  Powell  v.  People, 
214  111.  475,  73  N.  E.  795,  105  Am.  St. 
Eep.   117,  2  Ann.  Cas.   551. 

37.  State  v.  Chester  Twp.,  10  N.  J. 
L.  292,  mandamus  will  not  issue  to 
require  trustees  of  two  towns  to  dis- 
charge their  duties  as  to  a  public  road, 
since  the  duties  of  the  respective  trus- 
tees are  entirely  distinct. 

38.  U.  S. — Labette  County  Comrs. 
V.  United  States  ex  rel.  Moulton,  112 
U.  S.  217,  5  Sup.  Ct.  108,  28  L.  ed. 
698.  Fla.— See  State  v.  Gibbs,  13  Fla. 
55,  7  Am.  Rep.  233.  HI.— People  v.  Hil- 
liard,  29  111.  413,  to  clerk  of  county 
court  and  two  justices  of  peace,  latter 
to  count  votes  and  former  to  issue  cer- 
tificate of  election  to  each  succeeding 
writ;  and  if  it  were  not,  it  would  pro- 
long the  proceeding  to  such  definite 
length  as  to  deprive  the  writ  of  the 
very  character  of  a  remedy.  Mass. 
Farnsworth  t'.  Boston,  121  Mass.  173, 
to  council  and  mayor  where  action  by 
council  to  be  approved  by  mayor.  Ore. 
State  V.  Williams,  45  Ore.  314,  77  Pac. 
965,  67  L.  R.  A.   167. 

fa]  "The  levy  and  collection  of  a 
tax  is  not  only  an  entire  thing,  al- 
though accomplished  by  successive 
steps  and  by  separate  officials,  but  is 
a  continuous  transaction,  each  one  tak- 
ing it  up  where  his  predecessor  left  it; 
and  if  the  relator  was  compelled  to 
obtain  a  separate  mandamus  against 
each  person  charged  with  the  perform- 
ance of  a  single  service,  the  very  de- 


lay and  break  in  the  continuity  of  the 
process  might  be,  by  the  terms  of  the 
law  itself,  a  sufficient  answer."  La- 
bette County  Comrs.  v.  United  States 
ex  rel.  Moulton,  112  U.  S.  217,  5  Sup. 
Ct.  108,  28  L.  ed.  698. 

[b]  To  auditor  and  treasurer  of 
state,  one  to  draw,  other  to  pay  war- 
rant. People  ??.  Secretary  of  State,  58 
111.  90;  People  ex  rel.  Clemens  v. 
Smith,   43   111.   219;    State   v.  Bordelon, 

6  La.  Ann.  68.  See,  however,  State 
V.  Mount,  21  La.  Ann.  352. 

39.  Ala. — Eufaula  v.  Hickman,  57 
Ala.  338.  Conn. — Lyon  v.  Rice,  41 
Conn.  245.  Ga. — Deen  v.  Tanner,  106 
Ga.  394,  32  S.  E.  368,  not  sufficient  to 
join  a  quorum.  Ind. — Couch  v.  State, 
169  Ind.  269,  82  K  E.  457,  124  Am. 
St.  Rep.  221.  N.  C— State  v.  Jones, 
23  N.  C.  129.  Tex.— Gaal  v.  Townsend, 
77  Tex.  464,  14  S.  W.  365.  Wash. 
State  V.  Superior  Court,  4  Wash.  327, 
30   Pac.  82. 

40.  Conn. — Lyon  v.  Rice,  41  Conn. 
245.  Del. — Knight  i\  Ferris,  6  Houst. 
283.  Me.— Littlefield  v.  Newell,  85 
Me.  246,  27  Atl.  110.  Neb.— Cooper- 
rider  V.  State,  46  Neb.  84,  64  N.  W. 
372.  N.  C— State  v.  Jones,  23  N.  C. 
129. 

41.  Cooperrider  v.  State,  46  Neb. 
84,   64  N.   W.   372;   Heintz  v.  Moulton, 

7  S.  D.  272,  64  N.  W.  135. 

[a]  But  one  member  of  a  board  of 
directors  of  a  town  proceeding  against 
the  board  may  name  himself  as  a  re- 
spondent. Cooper  V.  Nelson,  38  Iowa 
440. 

42.  Parker,  Petitioner,  131  U.  S. 
221,  9  Sup.  Ct.  708,  33  L.  ed.  123;  Hol- 
lister  V.  Judges  of  Dist.  Court,  8  Ohio 
St.  201,  70  Am.  Dec.  100. 
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bers  of  a  court  lietween  the  time  of  the  act  complained  of  and  the  is- 
snance  of  the  writ  to  correct  it  is  of  no  consequence*^  Where  all  the 
judges  of  a  court  must  act  together  they  should  all  be  joined  as  res- 
pondents.'*'* 

(III.)    Private  Corporations  and  Their  Officers In  proceeding's  against 

a  private  corporation  the  writ  may  he  directed  to  the  corporation/^ 
or  to  tho  proper  officer.**'  If  the  duty  souglit  to  be  compelled  be  one 
resting  generally  on  the  corporation  as  such,  the  proceeding  should 
be  against  the  corporation,*^  though  where  the  duty  rests  on  particu- 
lar officers  they  are  necessary  respondents.*®  The  stockholders  are  not 
proper  respondents  in  a  proceeding  to  compel  performance  of  a  cor- 
porate act.*^ 

(I"V.)  Public  Corporations  and  Their  Officers.^o  —  Generally  the  writ 
may  issue  against  a  public  corporation  in  its  corporate  name  and  capa- 
city,'^ or,  if  there  be  such,  to  the  officers  or  board  on  whom  rests  the 
duty  the  enforcement  of  which  is  sought  by  the  ■writ,''^  or  to  the  cor- 


[a]  This  is  hut  mere  matter  of  form 
at  the  present  day.  Parker,  Petitioner, 
131  U.  S.  221,  9  Sup.  Ct.  708,  33  L.  ed. 
123. 

43.  Parker,  Petitioner,  131  U.  S. 
221,  9  Sup.  Ct.  708,  33  L.  ed.  123.  See 
also  supra,  Y,  C. 

44.  State  v.  Superior  Court,  4  Wash. 
327,  30  Pac.  82. 

45.  U.  S. — West  Virginia  Northern 
R.  Co.  V.  United  States,  134  Fed.  198, 
67  C.  C.  A.  220.  Ala.— Winter  v.  Bald- 
win, 89  Ala.  483,  7  So.  734,  against  cor- 
poration where  proceeding  is  to  compel 
performance  of  some  corporate  act. 
N,  J. — Mercer  v.  Pennsylvania  R.  Co., 
41  N.  J.  L.   2o0. 

Proceedings  by  stockholders,  see  the 
title   "Stocks  and  Stockholders." 

46.  Ala.— Winter  v.  Baldwin,  89 
Ala.  48:?,  7  So.  734,  against  officer  hav- 
ing custody  of  books  where  proceeding 
is  to  compel  inspection  thereof.  Nev. 
State  er  rel.  Sears  v.  Wright,  10  Nev. 
167.  N.  J. — Mercer  r.  Pennsylvania 
R.  Co.,  41  N.  J.  L.  250.  "Wia— State 
r.  Bergenthal,  72  Wis.  314,  39  N.  W. 
566. 

47.  State  v.  Chicago,  etc.  R.  Co.,  79 
Wis.  259,  48  N.  W.  243,  12  L.  R.  A. 
180. 

48.  Ala.— Winter  v.  Baldwin,  89 
Ala.  483,  7  So.  734.  Nev.— State  v. 
Wright,  10  Nev.  167.  Wis.— State  v. 
Bereenthal,  72  Wis.  314,  39  N.  W.  566. 

49.  State  ?•.  Home  St.  R.  Co.,  43 
Neb.  8.'^0,  62  N.  W.  225. 

50.  See  generally  the  title  "Munic- 
ipal Corporations." 

51.  Commissioners  V.   SeJlew,  99   U. 
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S.  624,  25  L.  ed.  333  (a  county) ;  Mer- 
cer V.  Pennsylvania  R.  Co.,  41  N.  J.  L. 
250. 

52.  U.  S. — Smith  r.  Bourbon  Coun- 
ty, 127  U.  S.  105,  8  Sup.  Ct.  1043,  32 
L.  ed.  73;  Labette  County  Comrs.  v. 
United  States  ex  rel  Moulton,  112  U. 
S.  217,  5  Sup.  Ct.  108,  28  L.  ed.  698 
(officers  of  municipality  who  are  its 
legal  representatives) ;  Thompson  v. 
T'nited  States,  103  U.  S.  480,  26  L.  ed. 
521.  Conn. — ^State  v.  Towers,  71  Conn. 
657,  42  Atl.  1083  (if  there  be  no  such 
officer  or  board  then  writ  may  be  di- 
rected to  municipality  by  its  corporate 
name) ;  Williams  i\  New  Haven,  68 
Conn.  263,  36  Atl.  61.  la.— Eyerly  v. 
Jasper  County,  72  Iowa  149,  33  N.  W. 
609,  proceeding  to  compel  return  of 
taxes  illegally  collected,  against  super- 
visors or  treasurer,  not  against  county. 
Mo.— See  State  r.  Mason,  153  Mo.  23, 
54  S.  W.  524.  N.  J. — Mercer  ;;.  Penn- 
sylvania R.  Co.,  41  N.  .1.  L.  250.  N.  Y. 
People  r.  Mvers,  50  Hun  479,  3  N.  Y. 
Supp.  365,  20  N.  Y.  St.  268;  People 
r.  New  York,  3  Abb.  Dec.  502,  3  Keyes 
81,  common  council  and  not  tho  city 
should  be  proceeded  against  for  the  en- 
actment of  an  ordinance.  Wash. — Sav- 
age r.  Sternberg,  19  Wash.  679,  54  Pac. 
611,  67   Am.   St.   Rep.   751. 

fa]  Mayor  and  aldermen  of  a  city 
who  constitute  council  having  govern- 
ment of  it,  though  city  have  corporate 
name  and  be  authorized  to  sue  and  be 
sued  bv  it.  Mavor  v.  Lord,  9  Wall. 
(U.  S.)   409,  19  L.  ed.  704. 

[b]  To  the  Governing  Board. — War- 
ner Valley  Stock  Co.  v.  Smith,  165  U.  S. 
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poration  and  the  particular  officers  jointly.'^  Where  a  municipal  cor- 
poration is  composed  of  several  organs  or  bodies,  the  writ  should  be 
addressed  to  that  particular  branch  whose  duty  it  is  to  do  the  par- 
ticular act  required,"**  but  where  not  so  composed  of  distinct  bodies 
or  organs,  the  better  practice  is  to  address  the  writ  to  the  corporation 
by  its  corporate  name  and  in  its  corporate  capacity.^^  If  addressed 
to  a  select  body  within  the  corporation  some  courts  hold  the  writ 
should  be  addressed  to  the  body  or  board  as  such,^*^  in  other  states  it 
is  proper  to  address  it  to  the  individuals  constituting  the  board  with 
the  addition  of  their  titles,^''  and  either  mode  has  been  considered  per- 
missible.^^ If  the  duty  rests  on  a  public  board  the  proceeding  should 
be  against  it  and  not  its  subordinates.^^  Public  boards,*^"  or  officers,®^ 
who  have  not  the  authority  to  perform  or  who  are  not  required  to  per- 
form the  act,  need  not  be  made  respondents, 
e.    Effect  of  Misjoinder.  —  If  a  party  has  been  improperly  joined  it 


28,  17  Sup.  Ct.  225,  41  L.  ed.  621; 
Leavenworth  v.  Kinney,  154  U.  S.  642, 
14  Sup.  Ct.  1198,  25  L.  ed.  336;  Daven- 
port V.  County  of  Dodge,  105  U.  S.  237, 
26  L.  ed.  1018;  Commissioners  v.  Sel- 
lew,  99  U.  S.  624,  25  L.  ed.  333. 

53.  111. — People  v.  Getzendaner,  137 
ni.  234,  34  N.  E.  297,  town  officers 
whose  duty  it  is  to  act  may  be  joined 
with  town  as  respondents  in  proceed- 
ing to  compel  payment  of  bonds  issued 
by  town.  Ind. — Wren  v.  Indianapolis, 
96  Ind.  206.  Wis. — State  v.  Milwaukee, 
25  Wis.  122. 

54.  Conn. — See  Williams  v.  New 
Haven,  68  Conn.  263,  36  Atl.  61.  La. 
Fisk  V.  Police  Jury,  38  La.  Ann.  508. 
Mass. — Sims  v.  Boston,  191  Mass.  382, 
77  N.  E.  714,  proceeding  to  compel  re- 
instatement of  janitor  in  police  station 
against  the  police  board.  N.  T. — Peo- 
ple V.  Common  Council  of  New  York, 
3  Keyes  81 ;  People  ex  rel.  Silvey  v. 
Municipal  Civil  Service  Com.,  30  Misc. 
519,  63  N.  Y.  Supp.  833.  N.  C— Bear- 
den  V.  Fullam,  129  N.  C.  477,  40  S.  E. 
204,  proceeding  to  compel  city  to  pay 
fines  to  county  board  of  education, 
against  the  city  or  board  of  aldermen, 
not  the  chief  of  police.  Term. — Con- 
nell  V.  Judge  of  Davidson  County,  2 
Head  189,  proceeding  to  compel  appro- 
priation of  money  out  of  county  treas- 
ury, the  justices  of  the  county  court 
are  the  necessary  respondents.  W.  Va. 
Fisher  v.  Charleston,  17  W.  Va.  595. 

55.  Williams  v.  New  Haven,  68 
Conn.  263,  36  Atl.  61  (if  there  be  no 
officer  or  board  specially  charged  with 
the  performance  of  the  act  sought  to 
b«  required);  Fisher  v.  Charleston,  17 


W,  Va.  595,  it  saves  all  the  trouble 
of  reviving  the  proceedings  where  the 
persons  comprising  the  corporation  are 
changed  pending   the   proceedings. 

56.  People  v.  Champion,  16  Johns. 
(N.  Y.)  61;  State  v.  Milwaukee,  25 
Wis.  122. 

57.  Ala. — Eufaula  v.  Hickman,  57 
Ala.  338.  Md.— ^Mottu  v.  Primrose,  23 
Md.  482.  Pa.— 'Com.  r.  Pittsburgh,  34 
Pa.  496. 

58.  Fuller  v.  Plaiufield,  6  Conn.  532; 
St.  Louis  County  Court  v.  Sparks,  10 
Mo.  117,  45  Am.  Dec.  355. 

59.  Md. — Hooper  v.  Farmer,  85  Md. 
587,  37  Atl.  430,  not  against  secretary. 
N.  J. — Congregation  v.  Bordentown, 
etc.  Committee,  56  N.  J.  L.  48,  27  Atl. 
799,  cannot  proceed  against  agent  of 
the  principal  on  whom  the  duty  resty. 
Wis. — See  State  v.  Board  of  Education, 
63  Wis.  234,  23  N.  W.  102,  53  Am. 
Eep.  282,  proper  to  proceed  against 
board  of  education,  not  superintendent 
of  schools,  to  have  pupil  reinstated. 

[a]  Clerk  of  county  board  is  a 
proper  party  respondent  where  it  may 
be  necessary  for  him  to  act  in  order 
to  have  the  proper  action  taken  by  the 
county  board.  State  ex  rel.  Owen  v. 
Stevenson,  164  Wis.  569,  161  N.  W. 
1. 

60.  Tape  v.  Hurley,  66  Cal.  473.  6 
Pac.  129. 

61.  N.  H.— Goodell  v.  Woodbury,  71 
N.  H.  378,  52  Atl.  855.  N.  J.— Shields 
V.  Grear,  55  N.  J.  L.  503,  27  Atl.  807. 
N.  Y.— People  v.  Brinkerhoff,  68  N.  Y. 
259,  mere  clerk  of  board  of  supervisors, 
need  not  be  made  party.  Ohio. — State 
V.   Yatea,  21   Ohio    Cir,   Ct.   686.     Ore. 
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has  boen  held  that  the  writ  will  he  dismissed  as  to  all  parties/^  though 
a  contrary  rnle  is  followed  in  other  states.®^ 

C.  Abatement  and  Keviv.u..  —  1.  Generally,  —  If  the  relator  he 
a  private  person  the  rules  as  to  ahatemr-nt  are  trenerally  the  same  as 
in  any  civil  suit."*  Appointment  of  a  receiver  for  the  respondent  dur- 
ing  pendency  of  proceedinsis  does  not  abate  thcm.^'* 

2.  Death  of  Respondent  or  Retirement  From  Office.  —  a.  hi  Gen- 
eral.—  Accordintr  to  some  decisions,  in  the  absence  of  statute  to  the 
contrary,  a  mandamus  against  an  officer  of  the  government  abates  on 
his  death  or  retirement  from  office,  and  his  successor  cannot  be  brought 
in  ])y  way  of  amendment  to  the  proceeding,  or  on  an  order  for  the 
substitution  of  parties,  these  decisions  regard  the  proceeding  as  being 
against  the  officer  himself  and  not  against  the  government,  municipal- 
ity or  body  of  which  respondent  is  an  officer.*'"    Many  other  authorities 


State  r.  Williams,  45  Ore.  .^14,  77  Pac, 
965,  67  L.  R.  A.  166.  Teun.— State  r. 
Anderson  Countv,  8  Baxt.  249.  Utah. 
State  1-.  Stanton,  14  Utah  180,  46  Pac. 
1109. 

62.  People  r.  Yates,  40  Til.  126.  See 
also  People  v.  Secretary  of  State,  58 
m.  90;  Rep.  V.  Hereford,  2  Salk.  701, 
91  Eng.  Reprint  593. 

63.  State  ex  rd.  Gilbert  Eliott  &  Co. 
V.  Lake  Torpedo  Boat  Co.,  90  Conn. 
6.S8,  98  Atl.  580,  L.  R.  A.  1916F,  1033, 
under  statute. 

fa]  Writ  Good  as  to  Respondent  on 
wiiom  Duty  Devolved. — State  r.  Mount, 
21  La.  Ann.  :552.  And  see  State  r. 
Nicholls,  42  La.  Ann.  209,  7  So.  738. 
See  State  v.  Leon,  66  Wis.  199,  28  N. 
W.  140. 

64.  See  titles  "Abatement,  Pleas 
of;"    "Revivor;"    "Survival." 

[a]  Death  in  such  cases  operates  as 
abatement.  Booze  r.  Ilumbird,  27 
Md.   1. 

65.  People  v.  Barnett,  91  111.  422, 
431. 

66.  U.  S.— United  States  r.  Butter- 
worth,  169  U.  S.  600,  18  Sup.  Ct.  441. 
42  L.  ed.  873;  Warner  Valley  Stock 
Co.  V.  Smith,  165  U.  S.  28,  17  Sup.  Ct. 
225,  41  L.  ed.  621;  United  States  v. 
I.nchron,  164  U.  S.  701,  17  Sup.  Ct. 
1001,  41  L.  ed.  1181;  United  States 
f.  Chandler,  122  U.  S.  643,  30  L.  ed. 
1244  (to  require  secretary  of  navy  to 
perform  certain  duties);  United  States 
r.  Boutwell,  17  Wall.  604,  21  L.  ed. 
721.  See  also  Secretary  v.  McGnrra- 
han,  9  Wall.  298.  19  l!  ed.  579.  HI. 
See  People  r.  Rarnctt  Township,  100 
HI.    332.      Mont.— State     f.    Board     of 


State  Canvassers,  32  Mont.  13,  79  Pac. 
402,  4  Ann.   Cas.  73. 

[a]  But  see  Thompson  v.  United 
States  ex  rcl.  Cambria  Iron  Co.,  103 
U.  S.  480,  26  L.  ed.  521,  the  court  say- 
ing: "The  eases  in  which  it  has  been 
held  by  this  court  that  an  abatement 
takes  place  by  the  expiration  of  the 
term  of  office  have  been  those  of  officers 
of  the  government  whose  alleged  de- 
linquency was  personal,  and  did  not 
involve  any  charge  against  the  govern- 
ment, whose   officers  they  were." 

[b]  Death  of  commissioner  of  pat- 
ents abates  mandamus  to  compel  is- 
suance of  patent  and  it  cannot  be  re- 
vived. United  States  v.  Butterwx)i;th, 
169  U.  S.  600,  18  Sup.  Ct.  441,  i2  L. 
ed.   873. 

[c]  Reason  for  Rule. — On  a  peti- 
tion by  owner  of  an  order  upon  trcas- 
Bury  for  a  writ  of  mandamus  to  sec- 
retary of  treasury  to  pay  it,  the  court 
said:  "The  offi,c"e  of  a  "writ  of  man- 
damus is  to  compel  the  performance 
of  a  duty  resting  upon  the  person 
to  whom  the  writ  is  sent.  ...  If 
he  be  an  officer,  and  the  duty  be 
an  official  one,  still  the  writ  is  aimed 
exclusively  against  him  as  a  person, 
and  he  only  can  be  punished  for  dis- 
obedience. The  writ  does  not  reach 
the  office.  It  cannot  be  directed  to  it. 
It  is,  therefore,  in  substance,  a  person- 
al action,  and  it  rests  upon  the  averred 
and  assumed  fact  that  the  defendant 
has  neglected  or  refused  to  perform  a 
personal  duty,  to  the  performance  of 
which  by  him  the  relator  has  a  clear 
ripht.  Hence  it  is  an  imperative  rule, 
that,  previous  to  making  application 
for   a  writ   to   command   the   pcrform- 
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regard  the  proceeding  as  against  the  office  rather  than  the  individual 
occupying  the  office,  and  hence  hold  that  the  termination  oJ:  respond- 
ent's term  of  office  does  not  abate  the  proceeding,  but  it  may  be  con- 
tinued against  the  successor  or  successors.^^  However,  regardless  of 
this  conflict  of  opinion,  some  proceedings  are  of  such  a  personal  nature 
that  the  termination  of  the  official's  term  of  office  must  abate  them.^^ 

b.     Where  Respondent  Is  Board.  —  A  change  in  the  members  com- 
posing the  board  which  is  respondent  does  not  abate  the  proceeding,^* 


ance  of  any  particular  act,  an  express 
and  distinct  demand  or  request  to  per- 
form it  must  have  been  made  by  the 
relator  or  prosecutor  upon  the  defend- 
ant, and  it  must  appear  that  he  re- 
fused to  comply  with  such  demand, 
either  in  direct  terms  or  by  conduct 
from  which  a  refusal  can  be  con- 
clusively inferred.  .  .  .  Thus  it  is 
the  personal  default  of  the  defendant 
that  warrants  impetration  of  the  writ 
and  if  a  peremptory  mandamus  be 
awarded,  the  costs  must  fall  upon  the 
defendant.  It  necessarily  follows  from 
this,  that  on  the  death  or  retirement 
from  office  of  the  original  defendant, 
the  writ  must  abate  in  the  absence  of 
any  statutory  provision  to  the  con- 
trary. When  the  personal  duty  exists 
only  so  long  as  the  office  is  held,  the 
court  cannot  compel  the  defendant  to 
perform  it  after  his  power  to  perform 
has  ceased.  And  if  a  successor  in 
office  m.ay  be  substituted,  he  may  be 
mulcted  in  costs  for  the  default  of 
his  predecessor,  without  any  delinquen- 
cy of  his  own.  Besides,  were  a  de- 
mand made  upon  him,  he  might  dis- 
charge the  duty  and  render  the  inter- 
position of  the  court  unnecessary.  At 
all  events,  he  is  not  in  privity  with 
his  predecessor,  much  less  is  he  his 
predecessor's  personal  representative." 
United  States  v.  Boutwell,  17  Wall. 
(U.  S.)   604,  21  L.  ed.   721. 

67.  Ariz. — ^Utter  v.  Franklin,  7  Ariz. 
300,  64  Pac.  427.  Colo.— Nance  v.  Peo- 
ple, 25  Colo.  252,  54  Pac.  631;  Parks 
V.  Hays,  11  Colo.  App.  415,  53  Pac. 
893.  See,  however,  Fox  v.  Trinidad 
Waterworks  Co.,  7  Colo.  App.  401,  43 
Pac.  1051.  Conn. — Doolittle  v.  Bran- 
ford,  59  Conn.  402,  22  Atl.  336.  Ill, 
People  V.  Barnett,  100  111.  332,  under 
statute.  la. — Palmer  v.  Jones,  49  Iowa 
405;  United  States  v.  Dubuque  County, 
Morris  31,  36.  Kan.— Shull  V.  Gray 
County,  54  Kan.  101,  37  Pac.  994.  Ky. 
Lindsey  v.  Auditor,  3  Bush  231;  Mad- 
6m.  V.  Graham,  2  Mete.  56.    La.— State 

17 


V.  Jefferson  Police  Jury,  39  La.  Ann. 
979,  3  So.  88;  State  v.  New  Orleans, 
35  La.  Ann.  68;  Bassett  v.  Barbin,  11 
La.  Ann.  672.  Mich.— People  ex  rel. 
Reeder  v.  Wexford  County,  37  Mich. 
351;  People  v.  Bacon,  18  Mich.  247. 
Miss.— Hardee  v.  Gibbs,  50  Miss.  802. 
Neb.— State  v.  Cole,  25  Neb.  342,  41 
N.  W.  245.  See,  however.  State  v. 
Guthrie  17  Neb.  113,  22  N.  W.  77, 
N.  Y. — People  ex  rel.  La  Chicotte  v. 
Best,  187  N.  Y.  1,  79  N.  E.  890,  116 
Am.  St.  Rep.  586;  People  ex  rel.  Scott 
V.  Chenango  Suprs.,  8  N.  Y.  317;  Peoplo 
ex  rel.  Valkenburgh  v.  Sage,  3  How, 
Pr.  56;  People  ex  rel.  Case  v.  Collins, 
19  Wend.  56;  People  ex  rel.  Wooster 
V.  Maher,  64  Hun  408,  19  N.  Y.  Supp. 
758;  People  ex  rel.  Shaut  v.  Champion, 
16  Johns.  61;  People  ex  rel.  Hatch  v. 
Lantry,  88  App.  Div.  583,  85  N.  Y. 
Supp.  193.  N.  C— Pegram  v.  Cleve- 
land County,  65  N.  C.  114.  Oklai— Fin- 
ley  V.  Territory,  12  Okla.  621,  73  Pac. 
273.  Pa. — Com.  V.  Overseers,  4  Kulp 
87.  Tenn.— State  v.  Puckett,  7  Lea 
709.  Wis.— State  v.  Warner,  55  Wis. 
271,  9  N.  W.  795,  13  N.  W.  255;  State 
r.  Gates,  22  Wis.  210;  State  v.  Madi- 
son, 15  Wis.  30. 

68.  F.x  parte  Rowe,  7  Cal.  175  (pro- 
ceeding to  compel  officer  to  file  ad- 
ditional bond  abated  on  his  resigna- 
tion); People  ex  rel.  Broderiek  v.  Mor- 
ton, 156  N.  Y.  136,  50  N.  E.  791, 
66  Am.  St.  Rep.  547,  41  L.  R. 
A.  231,  delinquency  complained  of  be 
ing  purely  personal  and  does  not  per- 
tain to  the  office. 

69.  U.  S.— Murphy  v.  Utter,  186  U. 
S.  95,  22  Sup.  Ct.  796,  46  L.  ed.  1070; 
Warner  Valley  Stock  Co.  v.  Smith,  165 
U.  S.  28,  17  Sup.  Ct.  225,  41  L.  ed. 
621,  court  saying:  "The  case  of  a 
public  officer  of  the  United  States 
differs  in  this  respect  from  that  of  a 
municipal  board  which  is  a  continuing 
corporation  (although  its  individual 
members  may  be  changed)  and  to 
which  in  its  corporate  capacity  a  writ 
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performance  being  re(]iiired  of  those  in  office.     When  the  peremptory 
writ  issues  they  will  be  held  responsible  for  any  disobedience.^" 

D.  Pleadings  in  General; — Subject  to  any  rules,  statutory  or 
common  law.  peculiar  to  mandamus  proceedings,''^  the  rules  of  plead- 
ing applicable  to  civil  actions  generally  apply  to  this  class  of  proceed- 
ings.'- Pleadings  are  essential  and  cannot  be  waived,"  and  they  must 
be  in  writing.'^*  Some  courts  give  pleadings  in  this  proceeding  a  lib- 
eral construction,'^^  in  others  they  are  strictly  construed. "« 

E.  Application,  Petition,  AND  Affidavit.  —  1.  Generally.  —  The 
first  step  in  securing  a  writ  of  mandamus  is  an  application  tiled  with 


of  mandamus  may  be  directed."  Conn. 
NoiTvalk  &  S.  N.  Electric  Lioht  Co. 
t\  South  Norwalk,  71  Conn.  381,  42 
Atl.  82;  State's  Attorney  r.  Select- 
men of  Branford,  59  Conn.  402,  22  Atl. 
336.  Fla.— State  v.  Canfield,  40  Fla. 
36,  23  So.  591,  42  L.  R.  A.  72;  Columbia 
Countv  V.  Brvson,  13  Fla.  281.  HI. 
Sheaff  r.  People,  87  111.  189,  29  Am. 
Rep.  49;  Glencoe  v.  People,  78  111.  382. 
la. — Ignited  States  v.  Dubuque,  Morris 
31.  Ky. — Maddox  v.  Graham,  2  Mete. 
56.  La. — State  v.  Jefferson  Parish 
Police  ,Iury,  39  La.  Ann.  979,  3  So. 
88;  State  v.  New  Orleans,  35  La.  Ann. 
68.  N.  O. — Pefjram  r.  Cleaveland  Coun- 
tv, 65  N.  C.  114.  W.  Va.— Fisher  v. 
Charleston,  17  W.  Va.  595.  Wis.— State  ■ 
t\  Madison,  15  Wis.  30.  | 

[a]  Reason. — The  constituent  parts 
of  the  board  may  not  be  the  same, 
but  the  representative  body  remains 
identical.  Maddox  v.  Graham,  2  Mete. 
(Ky.)   56. 

70.  U.  S. — Commissioners  v.  Sellew, 
99  U.  S.  624,  25  L.  ed.  333.  Fla.— Colum- 
bia County  V.  Bryson,  13  Fla.  281.  N.  C. 
Pegram  v.  Cleaveland  County,  65  N.  C. 
114.  Wis.— State  v.  Madison,  15  Wis. 
30. 

71.  See  infra,  VI,  E,  4. 

72.  Cal. — iPeople  v.  San  Francisco, 
27  Cal.  655.  Colo. — Nance  v.  People, 
25  Colo.  252,  54  Pac.  631;  People  v. 
Lothrop,  3  Colo.  428.  111.— People  v. 
Windes,  275  111.  108,  113  N.  E.  949; 
People  V.  Crabb,  156  111.  155,  40  N.  E. 
319;  Dement  r.  Rokker,  126  111.  174, 
19  N.  E.  33;  Silver  v.  People,  45  111. 
224,  227.  Neb. — State  v.  Baushausen, 
49  Neb.  558,  68  N.  W.  950;  State  v. 
Chicapo,  etc.  R.  Co.,  19  Neb.  476,  27 
N.  W.  434.  Nev.— State  r.  Gracey.  11 
Ncv.  223;  State  r.  Lady  Brs'an  Min. 
Co.,  4  Nev.  400.  Ohio.— State  v.  Crites, 
48   Ohio  St.    142,   169,  26   N.   E.   1052; 
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State  v.  Ottinger,  43  Ohio  St.  457,  3 
N.  E.  298;  State  r.  Ilawes,  43  Ohio 
St.  16,  1  N.  E.  1.  N.  O.— Lutterloh  v. 
Cumberland  County,  65  N.  C.  403.  Pa. 
Com.  V.  Com.  of  Allegheny  County,  37 
Pa.  237.  Tenn.— State  i;.  Williams,  110 
Tenn.  549,  75  S.  W.  948,  64  L.  R.  A. 
418.  Tex. — See  Sansom  r.  Mercer,  68 
Tex.  488,  5  S.  W.  62,  2  Am.  St.  Rep. 
505.  Vt. — Clement  r.  Graham,  78  Vt. 
290,  63  Atl.  146,  Ann.  Cas.  1913E,  1208. 
W.  Va.— Fisher  r.  Charleston,  17  W. 
Va.  595;  Douglass  v.  Loomis,  5  W.  Va. 
542.  Wis.— State  v.  Kellogg,  95  Wis. 
672,  70  N.  W.  300;  State  v.  Jennings, 
56  Wis.  113,  14  N.  W.  28.  Eng.— King 
V.  Lord  Mayor  of  York,  5  T.  R.  66, 
101  Eng.  Reprint  38;  King  v.  Mayor 
of  Lyme  Regis,  1  Dougl.  149,  99  Eng. 
Reprint  98. 

[a]  Rule  that  a  demurrer  reaches 
back  to  the  first  fault  in  the  pleading 
of  either  party,  is  applied  to  the  plead- 
ings in  mandamus  cases  as  in  ordinary 
suits  at  law.  People  ex  rel.  Post  i'. 
Ransom,  2  N.  Y.  490;  Commercial 
Bank  v.  Canal  Commissioners,  10  Wend. 
(N.  Y.)  25;  Fisher  r.  Charleston,  17 
W.   Va.  ."95. 

Recitals  of  fact  In  the  alternative 
writ,  see   infra,  VT,  F,  2. 

73.     Payne  v.  Perkerson,  56  Ga.  672. 

j       74.     La. — State  r.  Judge,  2  Rob.  418. 

Me.— Anonymous,   31    Me.    590.     N.   Y. 

People  e.r  rel.  Borden  r.  Delaware  Com. 

I  PI.,  2  Wend.  255. 

75.     Townsend    r.    Fulton    Irrigating 
i  Ditch    Co.,   17    Colo.    142,   29   Vac    453. 
See    also   Fisher   r.    Charleston,    17    W. 
I  Va.  595. 

As  to  construction  of  pleadings  gen- 
I  erally,  '^oo  tlic  title  "Construction  and 
i  Theory  of  Pleadings." 
I  76.  Hawkins  v.  More,  3  Ark.  345; 
I  State  ex  rel.  Fisk  v.  Police  Jury,  38 
I  La.  Ann.  508. 
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the  court,  seeking,  in  some  states,  an  '-'alternative  writ  ""  and  in 
others  a  rule  to  show  cause J«  This  application  is  usually  'in  the  form 
of  a  motion  m  open  court,  based  upon  an  affidavit  or  petition  '^  If 
the  application  is  in  the  form  of  a  petition,  it  should' bo  verified  ^o 
In  some  states  leave  of  court  must  first  be  obtained  before  application 
for  mandamus  can  be  made.^^ 

2.     Form    and   Contents.  -  a.     Generally. -The   practice   in    the 
several  states  as  regards  the  pleadings  of  the  relator  is  not  uniform 
In  some  states  the  petition  or  other  similar  application  sets  forth  re- 


77.  Ark.— Hempstead  v.  Underhill, 
20  Ark.  337.  Cal.-^Coffey  r.  Grand 
Council,  87  Cal.  367,  25  Pac.  547;  Santa 
Cruz,  etc.  Co.  v.  Santa  Clara,  62  Cal. 
40.  Fla.— State  v.  Walker,  32  Fla.  431, 
13  So.  928.  Ind.— Wren  v.  Indianapolis, 
96  Ind.  206.  Kan.— State  r.  King,  29 
Kan.  607.  La.— State  ?'.  Shreveport, 
29  La.  Ann.  658.  Miss. — Jones  v.  Gibbs, 
51  Miss.  401.  Mo. — Ladue  v.  Spalding, 
17  Mo.  159.  Nev.— State  v.  McCul- 
lough,  3  Nev.  202.  N.  J.— State  r.  Elk- 
inton,  3D  N.  J.  K  335.  N.  Y.— People 
ex  rel.  Corrigan  v.  Brooklyn,  149  N.  Y. 
215,  43  N.  E.  554;  People  ex  rel.  Ful- 
ton V.  Oswego  County,  50  Hun  105. 
N.  O. — State  v.  Jones,  23  N.  C.  129. 
N.  D.— State  v.  Carev,  2  N.  D.  36,  49 
N.  W.  164.  Pa.— Com.  v.  Bradv,  6 
Phila.  121.  Tex. — Houston  v.  Emery, 
76  Tex.  282,  13  S.  W.  264.  Va.— Dew 
V.  Judges,  3  Hen.  &  M.  1,  3  Am.  Dec.  i 
639,  may  also  be  by  rule  to  show  | 
cause.  Wash. — State  v.  Trimbell,  12  ; 
Wash.  440,  41  Pac.  183.  Wis.— State 
V.  Lincoln,  67  Wis.  274,  30  N.  W.  360. 

78.  Ala.— Bryce  v.  Burke,  172  Ala. 
219,  55  So.  635;  Boraim  &  Co.  r.  Da 
Costa,  4  Ala.  393.  Md.— Brosius  v. 
Renter,  1  Harr.  &  J.  480.  Mich.— Ros- 
common V.  Midland  Supervisors,  49 
Mich.  454,  13  N.  W.  814;  People  ex  rel. 
Anderson  v.  La  Grange  Twp.  Board,  2 
Mich.  187.  N.  Y.— See  People  ex  rel. 
Crouse  v.  Fulton  County,  70  Hun  560, 
24  N.  Y.  Supp.  397;  Commercial  Bank 
v.  Canal  Commissioners,  10  Wend.  25. 
Va. — Dew  v.  Judges,  3  Hen.  &  M.  1,  3 
Am.  Dee.  639,  may  either  rule  to  show 
cause  or  alternative  writ.  W.  Va. — See 
Fisher  v.  Charleston,  17  W.  Va.  595. 

See  cases  cited  in   succeeding  notes. 

[a]  Distinction  Between  Rule  and 
Alternative  Writ.— The  rule  need  not 
set  out  any  of  the  facts  on  which  the 
plaintiff  bases  his  case,  and  so  an  issue 
cannot  be  made  on  the  rule,  but  the 
alternative  writ   on  the   contrary   sets 


out  specifically  all  the  facts  on  which 
the  plaintiff  bases  his  claim,  being 
plaintiff's       declaration.         Fisher      v. 

I  Charleston,   17  W.  Va.  595. 

i  79.  U.  S.— Stafford  v.  Union  Bank, 
17  How.  275,  15  L.  ed.  101.  Ala.— See 
State  ex  rel.  Gadsden  v.  Alabama,  etc. 
R.  Co.,  172  Ala.  125,  .55  So.  176,  Ann. 
Cas.  1913D,  696.  Ark.— See  Ex  parte 
Fuller,  25  Ark.  443.  Ind.— Potts  v. 
State,  75  Ind.  336.  la.— Chance  v. 
Temple,  1  Iowa  179.  Mont.— Territory 
V.  Potts,  3  Mont.  364.  Neb.— Long  v. 
State,  17  Neb.  60,  22  N.  W.  120.  Nev. 
State  V.  Gracey,  11  Nev.  223.  W.  Va 
Fisher  v.  Charleston,  17  W.  Va.  595,* 
Eng.— Rex  r.  Croydon,  5  Term.  R.  713, 
101  Eng.  Reprint  396;  Anonymous,  2 
Barn.  K.  B.  236,  94  Eng.  Reprint  471; 
Reg.  V.  Cory,  3  Salk.  230,  91  Eng.  Re- 
print 794. 

[a]  If  the  right  to  relief  is  depend- 
ent on  matters  appearing  of  record  be- 
fore the  court,  no  petition  or  like 
pleading  is  necessary  though  it  is  bet- 
ter practice  to  present  such.  Ex  parte 
Tower  Manufacturing  Co.,  103  Ala. 
415,  15  So.  836. 

80.  U.  S. — Postmaster  General  v. 
Trigg,  11  Pet.  173,  9  L.  ed.  676.  And 
see  Poultney  v.  La  Fayette,  12  Pet. 
472,  9  L.  ed.  1161.  Ark.— Black  v. 
Auditor,  26  Ark.  237.  Conn.— State 
ex  rel.  Gilbert  Eliott  &  Co.  v.  Lake 
Torpedo  Boat  Co.,  90  Conn.  638,  98  Atl, 
580,  L.  R.  A.  1916F,  1033,  where  writ 
issues  to  enforce  a  mere  private  right 
the  application  should  be  verified,  but 
if  it  be  to  enforce  a  public  right  this 
is  not  necessary.  Miss. — Hardee  v. 
Gibbs,  50  Miss.  802.  Tex.— Brown  v. 
Ruse,  69  Tex.  589,  7  S.  W.  489.  Vt. 
Hall  V.  Grossman,  27  Vt.  297.  W.  Va. 
Fisher  v.  Charleston,  17  W.  Va.  595. 

81.  People  V.  Thistlewood,  103  111. 
139;  Hawkins  v.  Harding,  35  111.  App. 
25. 
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lator's  ennso  for  relief,  while  in  others  the  alternative  writ  is  the  re- 
lator's declaration  or  complaint.  In  this  section  the  foi-m  and  con- 
tents of  the  relator's  first  pleading  are  treated  whether  it  he  a  petition, 
affidavit,  or  the  alternative  writ.  The  relator,  gcnerall}^  speaking, 
must  show  facts  suffifient  to  warrant  granting  the  relief." 

b.  Title  of  Affidavit  or  Petition.  —  The  affidavit  or  petition  on  the 
motion  should  be  entitled  in  the  court  but,  according  to  some  authori- 
ties, not  of  the  cause  as  there  is  no  suit  until  the  court  has  authorized 
the  proceedings."^ 

c.  AUrgation  as  to  Eclator'a  Eight  and  Dutij  of  Rcspoiuhnt. 
(I.)  Generally.  — The  relator's  pleading  must  show  that  he  has  a  clear 
legal  right  to  have  an  act  or  duty  performed.^*     The  relator  must 


82.  Conn. — Williams  r.  New  Haven, 
68  Conn.  263,  36  Atl.  61,  must  show 
a  prima  facie  case  upon  wliich  the 
extraordinary  remedy  asked  for  ought 
to  be  issued.  Ga. — Partin  V.  Smith,  90 
S.  E.  478.  W.  Va.— Fisher  v.  Charles- 
ton, 17  W.   Va.   595.  , 

See  infra,  V,   E,  2,  c;   V,  F,  2.  ! 

83.  la. — State  ex  rcl.  Dox  v.  John- 
son County,  10  Iowa  157;  Chance  v. 
Temple,  T  Iowa  179.  N.  Y.— People 
ej-  rel.  Roddy  v.  Tioga  Com.  Pleas,  1 
Wend.  291;  Haight  v.  Turner,  2  Johns. 
371;  People  ex  rel.  Coleman  r.  Dike- 
man,  7  How.  Pr.  124;  Ex  parte  La 
Farge,  6  Cow.  61.  Eng. — Rex  v.  War- 
wickshire, 5  Dowl.  (P.  C.)  382. 

84.  Ala. — Brandon  r.  Williams,  157 
Ala.  386,  47  So.  199;  Wilson  v.  Holt, 
85  Ala.  95,  4  So.  625;  Speed  v.  Cocke, 
57  Ala.  209;  »State  ex  rel.  Driver  r. 
Talladega  Road  Comrs.,  3  Port.  412. 
Ark. — Fitch  r.  McDiarmid,  26  Ark. 
482;  Ex  parte  Fuller,  2.")  Ark.  443;  Ex 
parte  Trapnall,  6  Ark.  9,  42  Am.  Dec. 
676;  Levy  v.  Inglish,  4  Ark.  65;  Webb 
f.  Hanger,  1  Ark.  121.  Cal. — Frick  v. 
Morford,  87  Cal.  576,  25  Pac.  764.  Colo. 
Collier  &  Cleveland  Litho.  Co.  v.  Hen- 
derson, 18  Colo.  259,  32  Pac.  41"^; 
Schwanbeck  r.  People,  15  Colo.  64,  24 
Pac.  575;  People  v.  Spruance,  8  Colo. 
307,  6  Pac.  831;  Daniels  v.  Miller,  8 
Colo.  542,  9  Pac.  18;  Golden  Canal  Co. 
V.  Bright,  8  Colo.  144,  6  Pac.  142. 
Conn.— American  Casualty  Ins.  Co.  V. 
Fylor,  60  Conn.  448,  22  *  Atl.  494,  25 
Am.  St.  Rep.  3:i7;  Douglas  r.  Chatham, 
41  Conn.  211.  D.  C— United  States 
V.  Chandler,  2  Ma<'key  527.  Fla.— State 
r.  Richards,  .^0  Fla.  284,  39  So.  152; 
Scott  r.  State,  43  Fla.  .396,  31  So.  244; 
Puckett  7'.  State,  33  Fla.  385,  14  So. 
834;  State  r.  Finley,  30  Fla.  302,  11 
So.  500.     Qa. — State  ex  rcl.  Forsyth  v. 
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Justices  of  Inf.  Ct.,  Dudley   (Ga.)   37. 
m.— People  V.  Sellars,  179  Til.  170,  53 
N.   E.   545;    People   v.   Mt.   Morris,   145 
111.  427,  34  N.  E.  144;  Lavalle  r.  Souey, 
96    111.    467;    People    v.    Davis,    93    111. 
133;   People  ex  rcl.  Greenwood  v.  Mad- 
ison   County,    125    111.    334,    17    N.    E, 
802;   People  v.  Glann,  70  111.  232;  Peo- 
ple  r.    Chicago,   25   111.   483;    People   v. 
Perrin,   10.'{  HI.   App.  410.     Ind.— State 
r.  Fisher,  157  Ind.  412,  61   N.  E.  929; 
State    r.    Overman,    157    Ind.    141,    60 
N.  E.  1017;  Copeland  v.  State,  126  Ind. 
51,    25    N.    E.    866;    Logansport,    C.    & 
S.  W.  Ry.  Co.  V.  Groniger,  51  Ind.  383. 
la. — Chance   v.   Temple,    1     Iowa    179. 
Me. — Bangor  v.   Penobscot   County,   87 
Me.   294,  32   Atl.   903;    Dane   r.   Derby, 
54  Me.  95,  89  Am.  Dee.  722;   Hoxie  v. 
Somerset    County,   25   Me.    333.      Mich. 
People  ex  rel.  Monroe  r.  Wayne  County 
Circuit    Judge,    19    Mich.     296.       Miss, 
Klein   v.   Smith   Countv,   54   Miss.   254; 
Hardee   v.    Gibbs,    50    Miss.    802.      Mo. 
v'^tate  ex  rcl.  Hathawav  r.  State  Board 
of  Health,  103  Mo.  22,  15  S.  W.  322; 
State    r.   Francis,   95    Mo.   44,   8   S.   W. 
1;    State    V.    Wear,    37    Mo.    App.   325; 
State   r.  Fletcher,  39   Mo.   388.     Mout. 
State  r.  Dist.  Ct.  Dept.  No.  1,  29  Mniit. 
265,    74   Pac.    498;    State    r.    Board    of 
Canvassers,   13   Mont.   23,   31    Pac.   879. 
Neb.— State  r.  Weston,  67  Neb.  175,  93 
N.   W.    182;    State   r.   York    County,   17 
Neb.  643,  24  N.  W.  210;  State  v.  Wal- 
lichs,  13  Neb.  278,  13  N.  W.  627;  State 
r.   Otoe   County,   10   Neb.    19,   4   N.   W. 
258.     Nev.— State  r.  La  Grave,  22  Nev. 
417,   41    Pac.    115.      N.    J.— Hopper    v. 
Chosen  Freeholders,  52  N.  J.  L.  313,  19 
Atl.   383;   Fairbank   r.   Sheridan,  43  N. 
J.  L.   82;   Rader   r.  Union   Twp.,  43  N. 
J.  L.  518.     N.  T. — People  ex  rcl.  Sun- 
derlin    r.   Ovenshire,  41    How.   Pr.   164; 
People  ex  rel.  Smith  v.  Judges  Columbia 
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show  that  the  duty  of  performing  the  act  sought  to  be  enforced  rests 
npon  the  respondent.®^  Thus  where  the  duty  of  respondent,  if  any 
there  be  depends  on  the  by-laws  of  the  corporation  the  provisions  of 
such  by-laws  must  be  shown.^^ 

(II,.)  Injury  to  Relator,  —  (A.)  Generally.  — It  must  appear  that  the 
respondent  has  been  guilty  of  some  breach  of  duty  which  has  resulted 
or  will  result  in  injury  to  the  relator.^'^ 


C.  PI.,  3  H.«w.  Pr.  30;  People  v.  Baker, 
14  Abb.  Pr.  19;  People  ex  rel.  Larkin 
V.  Palmer,  27  Misc.  569,  59  N.  Y.  Supp. 
62;  Gardenier  v.  Columbia  County,  2 
N.  Y.  Supp.  351,  17  N.  Y.  St.  983. 
N.  O. — Lutterloh  v.  Cumberland  Coun- 
ty, 65  N.  C.  403.  Ohio.— State  v.  Bick- 
ham,  4  Ohio  Cir.  Ct.  246,  2  Ohio  Cir. 
Dec.  526.  Ore.— Elliott  v.  Oliver,  22 
Ore.  44,  29  Pac.  1;  McLeod  v.  Scott, 
21  Ore.  94,  26  Pac.  1061,  29  Pac.  1. 
Pa.— Smith  V.  Com.,  41  Pa.  335;  Boyle 
V.  Lansford  School  Dist.,  8  Pa.  Dist. 
436;  Com.  v.  School  Directors,  4  Pa. 
Dist.  314.  Tex.— Houston  Tap  &  B. 
Ry.  Co.  V.  Randolph,  £4  Tex.  317;  Ar- 
berry  v.  Beavers,  6  Tex.  457,  55  Am. 
Dec.  791;  State  v.  San  Antonio  St.  Ry. 
Co.,  10  Tex.  Civ.  App.  12,  30  S.  W. 
266.  W.  Va.— Doolittle  v.  County  Court, 
28  W.  Va.  158;  Fisher  v.  Charleston,  17 
W.  Va.  595,  628.  Wis.— .State  v.  Lean, 
9  Wis.  279._ 

[a]  The  statement  on  information 
and  belief  of  relator  's  claim  is  not  suf- 
ficient. People  ex  rel.  Bagley  v.  Green, 
3  Thomp.  &  C.  (N.  Y.)  90. 

85.  Oal. — Meyer  v.  San  Francisco, 
150  Cal.  131,  88  Pac.  722,  10  L.  R.  A. 
(N.  S.)  110;  San  Luis  Obispo  County 
V.  Gage,  139  Cal.  398,  73  Pac.  174; 
Marini  v.  Graham,  67  Cal.  130,  7  Pac. 
442.  Colo. — Stuart  v.  Nance,  28  Colo. 
194,  63  Pac.  323;  Nance  v.  People,  25 
Colo.  252,  54  Pac.  631;  Daniels  v.  Mil- 
ler, 8  Colo.  542,  9  Pac.  18.  Del.— Mc- 
Coy V.  State,  2  Marv.  543,  36  Atl.  81. 

D.  O.— United  States  v.  Chandler,  2 
Mackey  527.  Fla.— State  v.  Richards, 
50  Fla.  284,  39  So.  152;  Scott  v.  State, 
43  Fla.  396,  31  So.  244;  Puckett  v. 
State,  33  Fla.  385,  14  So.  834.  Ga. 
Payne  v.  Perkerson,  56  Ga.  672.  111. 
People  V.  Sellars,  179  111.  170,  53  N.  E. 
545;  People  v.  Mt.  Morris,  145  111.  427, 
34  N.  E.  144;  North  V.  Board  of  Trus- 
tees of  University,  137  111.  296,  27  N. 

E.  54;  Swigert  v.  Hamilton  County, 
130  111.  538,  22  N.  E.  609;  People  v. 
Madison  County,  125  111.  334,  17  N.  E. 
802.     Ind.— State   v.   Fisher,   157   Ind. 


412,  61  N.  E.  929.  Kan.— Rosenthal  v. 
State  Bd.  of  Canvassers,  50  Kan.  129, 
32  Pac.  129,  19  L.  R.  A.  157;  State 
V.  Carney,  3  Kan.  88.  Ky. — ^Lowe  V. 
Phelps,  14  Bush  642.  La.— Hatch  v. 
City  Bank  of  New  Orleans,  1  Rob.  470. 
Me. — ^Bangor  v.  Penobscot  County,  87 
Me.  294,  32  Atl.  903;  Hoxie  v.  Somer- 
set County,  25  Me.  333.  Mich.— People 
V.  Saginaw  County  Suprs.,  26  Mich.  22. 
Miss.— Hardee  v.  Gibbs,  50  Miss.  802. 
Neb.— Kemerer  v.  State,  7  Neb.  130. 
N.  J. — Hopper  v.  Chosen  Freeholders, 
52  N.  J.  L.  313,  19  Atl.  383;  Rader  v. 
Union  Tp.  Committee,  43  N.  J.  L.  518. 
N.  Y. — People  ex  rel.  Stevens  v.  Hayt, 
66  N.  Y.  606;  People  ex  rel.  Allen  v. 
Murray,  23  Civ.  Proe.  71,  23  N.  Y. 
Supp.  160.  Tex.— Houston  Tap  &  B. 
Ry.  Co.  V.  Randolph,  24  Tex.  317;  Bur- 
rell  V.  Blanchard  (Tex.  Civ.  App.),  51 
S.  W.  46. 

[a]  Power  given  by  statute  need 
not  be  alleged.  Fisher  v.  Charleston, 
17  W.  Va.  595. 

[b]  If  duty  be  based  on  order  or 
ordinance  sufficient  to  allege  same  in 
substance.  State  v.  Beil,  157  Ind.  25, 
60  N.  E.  672;  Monongahela  City  v. 
Monongahela  Electric  Light  Co.,  3  Pa. 
Dist.  63,  12  Pa.  Co.  Ct.  529. 

86.  Milner  v.  Brewer  -  Monaghan 
Mercantile  Co.  (Tex.  Civ.  App.),  188 
S.  W.  49,  statute  provided  that  byn 
laws  should  regulate  method  of  trans- 
ferring stock.  On  mandamus  to  officers 
to  compel  transfer,  petition  insufficient 
if  it  fails  to  show  what  by-laws  pro- 
vide as  to  transfers. 

87.  Ala. — State  ex  rel.  Vest  v.  Cobb, 
108  Ala.  9,  18  So.  532,  mere  allegation 
of  errors  in  canvass  of  election  returns, 
without  showing  that  such  errors 
worked  injury  to  relator,  is  insufficient. 
La.— Hatch  v.  City  Bank  of  New  Or- 
leans, 1  Ro1».  470!  N.  Y. — People  ex 
rel.  Larkin  t7.  Palmer,  27  Misc.  569,  59 
N.  Y.  Supp.  62.  Ohio.— State  v.  Bick- 
ham,  4  Ohio  Cir.  Ct.  246,  2  Ohio  Cir. 
Dec.  526. 
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(B.)  Special  Interest  of  "Relator.  — If  special  damapfo  or  injury  ig 
nooessary  to  relator's  ri.trht  to  the  remedy  that  must  be  allefjed.**' 
Wliere  the  facts  pleaded  show  a  special  interest  in  the  relator,  a 
specific  allcjDfation  of  such  interest  is  unnecessary,^^ 

(ni.)  Certainty.  —The  relator's  pleading'  must  state  his  case  with 
certainty.'*"  But  frroat  particularity  is  not  necessary, ^^  it  bcin<jr  suffi- 
cient to  state  the  Facts  with  th(^  same  certainty  re(|uired  of  pleadings 
in  ordinary  civil   proceedings. °'- 

(IV.)  Conditions  Precedent.  —  It  must  appear  that  any  conditions  pre- 
cedent to  the  duty  or  act  required  or  to  the  right  to  demand  perform- 
ance have  been  fully  complied  with.^^  So  demand  and  refusal  to  act 
should  be  alleged  where  a  necessary  condition  precedent.^*  A  failure 
to  allege  a  proper  demand  is  waiv(  d  by  a  refusal  to  perform  the  act."" 

d.     Showing  Inadequacy  of  Other  Remedy.  —  The  petition  or  alter- 


88.  U.  S. — People  ex  rel.  Van  Dyke 
V.  Colorado  Cent.  R.  Co.,  42  Fed.  638. 
Ark.— E-r  parte  Fuller,  25  Ark.  443. 
HI. — North  V.  Board  of  Trustees  of  Uni- 
versity, 137  111.  296,  27  N.  E.  54.  La. 
Hatch  V,  City  Bank  of  New  Orleans,  1 
Rob.  470.  Miss. — ^Haskins  v.  Scott 
County,  51  Miss.  406. 

See  supra,  VI,  B,  2,. 

89.  Cole  V.  State,  131  Ind.  591,  31 
N.   E.  458. 

90.  Ala.— State  r.  Mobile,  etc.  R. 
Co.,  59  Ala.  321.  111.— People  v.  Crotty, 
93  m.  130.  la.— State  r.  Dubuque 
Dist.  Twp.,  11  Iowa  155.  Miss. — Ras- 
kins V.  Scott  County,  51  Miss.  406. 
S,  C— State  V.  Cardozo,  5  S.  C.  297. 
Tex. — Milner  v.  Brewer-Monaghan 
Mercantile  Co.  (Tex.  Civ.  App.),  188 
S.  W.  49  (greater  certainty  in  pleading 
required  in  mandamus  than  in  ordinary 
cases);  Cullem  r.  Latimer,  4  Tex.  329. 
W.  Va.— Fisher  v.  Charleston,  17  W. 
Va.  628. 

Sec  fronerally  the  title  "Certainty  in 
Pleading." 

91.  Kidder  v.   Morse,   26   Vt.   74. 

92.  People  r.  Rio  Grande  County,  7 
Colo.  App.  229,  42  Paf.  1032;  Fisher  v. 
Chnrlfstoii.  17  W.  Vn.  59.'. 

Recitals  in  alternative  writ,  see  infra, 
VT.  F,  2. 

93.  Ala.- Withers  r.  Stnto.  36  Ala. 
252.  Cal. — Burr  v.  Board  of  Supervis- 
ors, 30  Cal.  App.  755,  159  Pac.  458 
(where  prosentation  of  claim  condition 
precedent  to  right  to  recover,  such 
presentation  must  bo  alleged") ;  Cozzens 
V.  North  Fork  Ditch  Co.,  2  Cal.  App. 
404.  84  Par-.  342.  Colo.— Schwanbeck 
r.  People,  15  Colo.  64.  24  Pac.  575. 
ni.— People  r.  Glann,  70  111.  282.  Mich. 
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People  CT  rel.  Monroe  v.  Wayne  County 
Circuit  Judge,  19  Mich.  296,  purchaser 
at  a  guardian  sale  before  he  can  have 
writ  to  enforce  his  rights  must  show 
that  he  is  not  himself  at-  fault  and 
that  he  has  done  every  act  necessary 
and  at  the  proper  time,  to  put  the 
guardian  in  default.  Neb. — State  v. 
Weston,  67  Neb.  175,  93  N.  W.  182. 
N.  J. — Rader  v.  Union  Twp.  Commit- 
tee, 43  N.  J.  L.  518. 

94.  U.  S. — Ex  parte  Virginia  Comrs., 
112  U.  S.  177,  5  Sup.  Ct.  421,  28  L. 
ed.  691.  Ark.— Coit  r.  Elliott,  28  Ark. 
294.  Cal.— Peck  r.  Los  Angeles  Coun- 
ty, 90  Cal.  3S4,  27  Pac.  301.  Conn. 
Douglass  V.  Chatham,  41  Conn.  211. 
D.  a.— United  States  v.  Chandler,  2 
Mackey  527.  Ga. — Payne  r.  Perker- 
son,  56  Ga.  672.  111.— People  r.  Mt. 
Morris,  145  HI.  427,  34  N.  E.  144;  Peo- 
ple V.  Mt.  Morris,  137  HI.  576,  27  N.  E. 
757.  Ind.— Lake  Erie  &  W.  R.  Co.  v. 
State,  139  Ind.  158,  38  N.  E.  596; 
Tngerman  r.  State,  128  Ind.  225,  27 
N.  E.  499;  Lewis  r.  Henley,  2  Ind.  332. 
la.— Sec  also  Windsor  r.  Polk  County, 
115  Iowa  738,  87  N.  W.  704;  Chance 
r.  Temple,  1  Iowa  179.  Kan. — Dobba 
r.  Stauffer,  24  Kan.  127.  Mich.— Peo- 
]>le  ex  re],  Butler  v.  Saeinaw  County, 
26  Mich.  22.  Miss.— TTarilee  r.  Gibba, 
50  Miss.  802.  Neb. — Kemerer  7\  State, 
7  Neb.  130.  N.  C— Alexander  r.  Mc- 
Dowell, 67  N.  C.  330.  Pa.— Com.  v. 
Pcmnsvlvania  P.  Co.,  6  Pa.  Dist.  Ct. 
2Grti 

fal  Reason  for  refusal,  if  any  giv- 
en, shnijld  ]ip  .'illogrd.  Goss  r.  Ver- 
niontvillp,  44   ^Fich.   319,   6   N.   W.   684. 

95.  Home  Gunno  Co.  r.  State  ex  rel. 
Pike,  193  Ala.  548,  69  So.  419. 
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native  writ  should  show  that  the  relator  has  no  other  adequate  rem- 
edy.*® It  has  been  held  that  if  there  be  an  express  allegation  to  that 
effect,  it  is  not  necessary  to  set  forth  the  facts  showing  the  absence  of 
another  remedy.®^  But  such  an  express  allegation  is  not  required 
where  it  appears  from  the  facts  set  forth  that  relator  has  no  other  ade- 
quate remedy.®^ 

e.  Negativing  Defenses.  —  The  relator  need  not  negative  possible 
defenses,-'®  but  where  relator  proceeds  under  a  statute  the  existence  of 
any  facts  which,  under  the  statute  relied  upon,  might  defeat  relator's 
right  must  be  negatived.^ 

f.  Prayer  for  Belief.  —  The  prayer  should  state  in  exact  terms  just 
what  is  sought  to  be  required  of  the  respondent.^  The  fact  that  the 
prayer  is  too  broad  is  not  fatal,  the  court  may  grant  the  relief  to  which 
the  relator  is  entitled,''  though  it  has  been  held  he  cannot  be  granted 
any  relief  where  the  prayer  is  too  broad.* 


96.  Ark. — Taylor  v.  Governor,  1  Ark. 
21.  Colo. — Daniels  v.  Miller,  8  Colo. 
542,  9  Pac.  18.  D.  C— United  States 
V.  Chandler,  2  Mackey  527.  Ill.^ee 
People  V.  Grotty,  93  111.  180,  that  such 
a  showing  no  longer  required,  and  over- 
ruling Ryan  v.  Duncan,  88  111.  144.  la. 
Chance  v.  Temple,  1  Iowa  179.  Mich. 
People  ex  rel.  Monroe  v.  W.ayne  County 
Circuit  Judge,  19  Mich.  296.  Mo. 
Hambleton  v.  Dexter,  89  Mo.  188,  1 
S.  W.  234;  State  v.  Fletcher,  39  Mo. 
388.  N.  Y. — Gardenier  v.  Columbia, 
2  N.  Y.  Supp.  351,  17  N.  Y.  St.  983. 
N.  O. — Lutterloh  v.  Cnmberland  Coun- 
ty, 65  N.  C.  403;  State  v.  Jones,  23  N. 
C.   129. 

[a]  Mandamus  does  not  issue  when 
there  is  another  adequate  remedy,  see 
supra,  III,  D. 

97.  Mo. — Hambleton  v.  Dexter,  89 
Mo.  188,  1  S.  W.  234.  N.  J.— State  v. 
Union  Twp.,  43  N.  J.  L.  518.  Pa. 
Com.  V.  Pittsburgh,  34  Pa.  496. 

See,  however,  State  v.  Jones,  23  N. 
C.  129,  and  the  title  "Legal  Remedy." 

98.  Dak. — Territory  v.  Shearer,  2 
Dak.  332,  8  N.  W.  135.  111.— People  v. 
Hilliard,  29  111.  413.  Ind.— Hon  v. 
State,  89  Ind.  249.  N.  J.— Eader  v. 
Union  Twp.  Committee,  43  N.  J.  L. 
518;   State  v.  Goll,  32   N.  J.   L.   285. 

[a]  Sufficient  If  Shown  by  Neces- 
sary Implication. — State  v.  Goll,  32  N. 
J.  L.  285. 

99.  Foster  v.  White,  86  Ala.  467,  6 
So.  88,  stockholder  need  not  negative 
improper  purpose  in  seeking  inspection 
of  corporate  books,  this  being  a  mat- 
ter of  defense. 

I.    HI.— Gormley    v.    Day,    114    HI. 


185,  28  N.  E.  693.  Kan.— Martin  v. 
Ingham,  38  Kan.  641,  17  Pac.  162. 
Ohio. — State  v.  Bickham,  4  Ohio  Cir. 
Ct.  246,  2  Ohio  Cir.  Dec.  526.  Tex. 
Houston  Tap  &  B.  Ry.  Co.  v.  Randolph, 
24  Tex.  317. 

2.  People  V.  Dulaney,  96  111.  503; 
State  r.  Cavanac,  30  La.  Ann.  237. 
See  generally  6  Standard  Proc.  712, 
and  the  title  "Prayer." 

3.  ni. — Goshen  Highway  Comrs.  v. 
Jackson,  165  111.  17,  45  N.  E.  1000. 
Ind. — Satterwhite  v.  State,  142  Ind.  1, 
40  N.  E.  654,  1087.  la.— Ellsworth  v. 
Dorwart,  95  Iowa  108,  63  N.  W.  588. 
N.  Y. — People  ex  rel.  Keene  v.  Queens 
County,  142  N.  Y.  271,  36  N.  E.  1062; 
People  ex  rel.  Henry  v.  Nostrand,  46 
N.  Y.  375.  Ohio.— State  v.  Crites,  48 
Ohio  St.  142,  26  N.  E.  1052.  S.  D. 
Smith  V.  Lawrence,  2  S.  D.  185,  49 
N.  W.  7.  W.  Va.— Fisher  v.  Charles- 
ton, 17  W.  Va.  628. 

4.  Hartshorn  v.  Assessors  of  Ella- 
worth,  60  Me.  276.  See  State  ex  rel. 
Carpenter  v.  Beloit,  20  Wis.  79,  where 
the  court  says:  "Because  too  much  is 
asked  for  in  the  rule,  or  because  the 
rule  is  in  the  alternative,  that  a  writ  be 
granted  against  the  town  and  against 
the  city,  or  that  several  peremptory 
writs  be  granted,  it  is  argued  that  the 
whole  rule  should  be  discharged.  For, 
it  is  said,  the  relator  must  show  a 
clear,  legal  right  to  all  he  asks  for, 
and  if  he  demand  too  much,  judgment 
will  be  given  for  the  respondent.  Such 
seems  to  be  the  practice  when  an  al- 
ternative writ  is  issued  in  the  first  in- 
stance. Then,  if  the  alternative  writ 
asks  for  too  much,  the  peremptory  writ 
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g.  Ameyi'dment  — The  petition  in  a  mfindaniiis  proceodinfr  may  be 
amendcnl."  But  mandamus  proceeding  hy  an  individual  cannot  by 
amendment  ])e  turned  into  a  proceedina:  on  liehalf  of  the  people,^ 

3.  Hearing  on  Application.  —  The  hearing  on  the  application  fof 
the  alternative  writ  or  rule  to  show  cause  is  usually  ex  parte.''  When 
on  the  hearing  of  the  application  a  prima  facie  case  calling  for  the 
is.suance  of  the  writ  is  shown,®  or,  it  is  held,  even  if  the  court  is  in 
doubt  whetlier  the  writ  ^^ill  lie,^  a  rule  to  show  cause  or  an  alter- 
native writ,  as  the  practice  may  be,  will  be  granted.^"  In  some  juris- 
dictions it  lies  in  the  discretion  of  the  court  whether  to  issue  in  the 
first  instance  a  rule  to  show  cause  or  an  alternative  writ."  In  those 
states  where  a  rule  to  show  cause  first  issues,  on  the  hearing  or  return 
the  court  in  determining  whether  the  alternative  writ  sJiall  issue  will 
consider  the  affidavits  filed  in  support  of  the  rule  to  show  cause  and 
any  counter-affidavits  filed  by  defendant.^-  and  the  rule  will  either  be 
discharged,  or  made  absolute  and  an  order  entered  that  the  alternative 
writ  do  issue."    If  the  facts  are  admitted  on  the  hearing  of  the  rule 


will  not  be  awarded.  For,  the  courts 
say,  the  peremptory  writ  must  follow 
the  alternative  mandamus,  and  there 
cannot  be  judgment  for  the  relator  for 
part  and  for  the  respondent  for  the 
other  part.  .  .  .  But  a  different  prac- 
tice seems  to  obtain  where  a  party  ap- 
plies for  a  peremptory  writ  on  a  rule 
to  show  cause.  There,  Tapping  says 
(Tapping  on  Mandamus),  if  the  rule 
be  not  such  as  the  relator  is  contented 
with,  or  be  misconceived,  the  court,  for 
the  purposes  of  justice,  will  mould  it. 
according  to  the  exigencies  of  each 
particular  case.  ...  If  necessary,  the 
court  will  strike  out  part  of  the  rule 
nisi,  and  make  the  rule  absolute  in 
a  modified  form.  So,  if  the  relator 
shows  a  good  ground  for  a  peremptory 
writ  against  the  town,  the  entire  rule 
to  show  cause  should  not  be  dis- 
charged. " 

5.  ni.— Watts  V.  McLean,  2S  111. 
App.  .537.  Ind. — Morris  r.  State,  94 
Tnd.  .')6.'5;  Brower  r.  O'Brien,  2  Tnd. 
423.  la. — Palmer  r.  .Tones,  49  Towa 
405.  Mich.^Grand  Rapids  r.  Burliii- 
game,  102  Mich.  321,  60  N.  W.  098. 
Mo.— State  ;\  Baggott,  90  Mo.  03,  8 
S.  W.  737.  N.  H.— School  District  No. 
8  V.  Perkins,  49  N.  H.  .'538.  N.  T. 
People  r.  Civil  Service,  etc.  Boards,  17 
Abb.  N.  Cas.  04.  Ohio.— State  r.  Criles, 
48  Ohio  St.  142,  20  N.  E.  10.52.  PJL 
See  Com.  r.  Wostfiold.  1  Pa.  Dist.  49.5. 
S.  O.— Runinn  r.  Lntimer,  6  S.  C.  120. 
Tex. — \Yright  r.  Neathery,  14  Tex. 
211.     Wis.— State  v.  Pierce  County,  71 
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Wis.  321,  3  N.  W.  231;  State  v.  Hast- 
ings, 10  Wis.  .518. 

(a|  May  Be  Amended  After  Trial 
To  Conform  to  Proof. — ^State  r.  IMerce 
County,   71    Wis.    321,   37    N.    W.    231. 

[b]  Prayer  may  be  amended  where 
it  is  too  broad.  State  v.  Baggott,  96 
Mo.  6.3,  8  S.  W.  737. 

6.  People  ex  rel.  Sherwood  r.  State 
Board  of  Canvassers,  129  N.  Y.  360, 
373,   29   N.   E.   345,   14  L.   R.   A.  646. 

7.  Miss. — Swan  r.  Gray,  44  Miss. 
393.  Va.— Barnett  v.  Meredith,  10 
Gratt.  (51  Va.)  650.  W.  Va.— Fisher 
V.  Charleston,  17  W.  Va.  595.  Wis. 
State   r.   Lean,  9   Wis.   279. 

[a]  Should  Be  In  Open  Court. 
Chance  v.  T('ini)le,  1   Towa  1  7S>. 

8.  Ala. — Bryce  r.  Burke,  172  Ala. 
219,  55  So.  635.  Ind..— Ex  parte  Loy, 
59  Tnd.  235.  Pa. — Com.  r.  Allegheny 
County,  37  Pa.  277;  Childs  r.  Com.,  3 
Brewst.  194.  Va. — TTarrison  i".  Emmer- 
son,  2  Leigh  (29  Va.)  704.  W.  Va. 
Fisher  v.  Charleston,  17  W.  Va.  595. 

9.  Chance  r.  Temple,  1   Towa   179. 

10.  See  ftupra,  VT,   E,   1. 

11.  Ivife  &  Fire  Tns.  Co.  7'.  Adams, 
9  Pet.  (IT.  S.)  571,  9  L.  ed.  233;  Chance 
r.  Temple,  1  Towa  179. 

12.  Fisher  v.  Charleston,  17  W.  Va. 
595. 

13.  Commercial  Bank  r.  Canal 
Comrs.,  10  Wend.  (N.  Y.)  25;  Fisher 
r.  City  of  Charleston,  17  W.  Va.  59.5. 

[al  If  perfectly  apparent  from 
counter-affidavits  of  the  defendant, 
that  relator  is  not  entitled  to  the  writ, 
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to  show  cause  the  court  may  award  the  peremptory  writ.^*  For  fail- 
ing to  appear  in  response  to  a  rule  to  show  cause  the  respondent  can- 
not be  punished  for  contempt.-^ 

4.  Renewal  of  Application.  —  Where  an  application  for  a  manda- 
mus has  failed  the  court  may,  under  proper  circumstances,  allow  such 
application  to  be  renewed.^''' 

F.    EuLE  To  Show  Cause  and  Alternative  Writ.  —  1.     General 
Statement.  —  The  rule  to  show  cause  requires  the  person  against  whom 
it  issues  to  appear  and  show  cause  why  an  alternative  should  not  is 
sue." 

2.  Form  and  Requisites  of  Alternative  Writ  Generally.  —  The  al- 
ternative writ  should  be  entitled  showing  who  are  the  parties  to  the 
proceeding,^^  and  in  those  states  where  it  corresponds  to  the  declara- 
tion or  complaint,  it  must  state  a  case  which  entitles  the  party  to  the 
relief  sought. ^^  The  statements  with  respect  to  these  matters,  however, 
are  properly  put  in  the  form  of  recitals  or  follow  a  "whereas,"  as  in 
the  case  of  other  writs,  although  in  violation  of  the  rules  of  pleading 
applicable  1o  pleadings  generally.-"  An  alternative  writ  is  one  ad- 
dressed to  the  respondent,  commanding  him  to  perform  the  act  re- 
quired or  to  show  cause  why  he  has  not  done  so.^i    The  writ  must  be 


the  rule  is  discharged;  but  if  relator's 
right  to  writ  appears  doubtful  the 
rule  will  be  made  absolute  and  an 
alternative  writ  issues.  Fisher  v. 
Charleston,  17  W.  Va.  595. 

[b]  The  order  of  court  directing 
issuance  of  alternative  writ  should  re- 
cite that  petition  has  been  filed,  that 
defendant  had  been  served  with  an 
order  to  appear  on  a  certain  day  and 
show  cause,  etc.,  and  command  in  ac- 
cordance with  the  prayer  of  the  peti- 
tion. Fisher  v.  Charleston,  17  W.  Va. 
595. 

14.  Commercial  Bank  v.  Canal 
Comrs.,  10  Wend.  (N.  Y.)  25.  See 
infra,  V,  K,  3,  b. 

15.  People  ex  rel.  Fletcher  v.  Kala- 
mazoo  Circuit  Judge,  39   Mich.   301. 

16.  Eex  V.  Deptford  Pier,  S  Ad.  & 
E.  910,  35  E.  C.  L.  905,  1  P.  &  D. 
128,  112  Eng.  Eeprint  1084;  Eex  v. 
St.  Pancras,  3  Ad.  &  E.  535,  30  E.  C. 
L.  252,  111  Eng.  Eeprint  517;  Eex  v. 
West  Eiding,  12  East  117,  104  Eng. 
Eeprint  46.     See  infra,  VI,  J,  4. 

17.  Fisher  v.  Charleston,  17  W.  Va. 
595. 

As  to  hearing  on  rule,  see  supra,  VI, 
E,  3. 

18.  State  V.  County  of  Jefferson,  11 
Kan.  66. 

19.  Conn. — ^Williams  v.  New  Haven, 
68  Conn.  263,  36  Atl.  61.     Kan.— State 


V.  County  of  Jefferson,  11  Kan.  66. 
Mo.— State  v.  Everett,  52  Mo.  89.  N.  J. 
Commercial  Bank  v.  Canal  Comrs.,  10 
Wend.  25.  W.  Va.— Fisher  v.  Charles- 
ton, 17  W.  Va.  595. 

See  supra,  VI,  E,  2,  c. 

[a]  Mandamus  by  judgment  cred- 
itor of  city  the  alternative  writ  should 
allege  non-payment  of  judgment  in  a 
state  where  non-payment  must  be  al- 
leged in  every  declaration.  Fisher  v. 
Charleston,  17  W.  Va.  595. 

20.  Fisher  v.  City  of  Charleston,  17 
W.  Va.  595.  "This  violation  arises 
from  this  mandamus  nisi  necessarily 
preserving  the  form  of  a  writ.  But 
this  violation  of  the  rule  of  pleading 
goes  no  further  than  the  necessity, 
under  'which  it  arose,  and  hence  every 
fact  must  appear  in  it,  which  would 
be  necessary  in  any  other  declaration 
at  common  law  according  to  the  rules 
of  pleading." 

Compare  supra,  VI,  D. 

21.  Conn. — State  ex  rel.  Gilbert 
Eliott  &  Co.  V.  Lake  Torpedo  Boat 
Co.,  90  Conn.  638,  98  Atl.  580,  L.  E.  A. 
1916F,  1033.  la.— Chance  v.  Temple, 
1  Iowa  179.  N.  Y. — Commercial  Bank 
V.  Canal  Comrs.,  10  Wend.  25.  W.  Va. 
Fisher  v.  Charleston,  17  W-  Va.  595. 

[a]  The  alternative  writ  must  run 
in  the  name  of  the  state,  where  it  per- 
forms the  office  of  a  summons.     Chance 
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in  the  altornativo,--  and  should  ho  diroctod  in  the  same  manner  as  the 
rule  to  show  cause. -^  The  parties  may  stipulate  that  the  petition  or  the 
rule  to  show  cause  shall  stand  tor  the  alternative  writ,-'  but  in  the  ab- 
sence of  such  stipulation,  the  rule  to  show  cause  cannot  be  so  regarded. ^^ 
The  command  of  the  writ  must  be  supported  by  the  averments  therein 
and  be  in  conformity  with  the  legal  obligation  of  the  respondent.^* 

3.  Service  of  Alternative  Writ.  —  The  alternative  wTit  may  be 
served  by  lea\nng  a  correct  copy  with  the  person  to  whom  it  is  di- 
rected,-^ though  where  the  writ  is  directed  to  one  n^spondent  the  proper 
practice  at  common  law  is  to  deliver  the  original,-"  or  where  there  are 
several  respondents  to  deliver  the  original  to  one  and  copies  to  the 
others,-^  producing  and  showing  the  original  to  such  others  at  the  time 
of  service.^"  Personal  service  is  essential. ^^  If  the  respondent  be  a  cor- 
poration, it  must  appear  that  service  has  been  made  on  persons  who  are 
the  agents  of  such  corporation.^^  Service  upon  the  proper  officer  of  a 
municipal  corporation  is  sufficient  service  upon  the  corporation.^^ 

4.  Motion  To  Quash  or  Dismiss.  —  In  many  states  it  is  proper 
practice  to  move  to  (luash  or  dismiss  the  alternative  wTit.^*    The  motion 


v.  Temple,  1  Iowa  179;  State  v.  County 
of  Jefferson,  11  Kan.  66. 

22.  Longshore  v.  State,  137  Ala. 
63e,  34  So.  684,  a  writ  which  orders 
respondent  to  appear  and  show  cause 
why  ho  has  not  performed  an  act  with- 
out _gi\ing  the  alternative  of  perform- 
ance»  re  altogether  bad,  and  will  be 
quashed  on   motion. 

23.  Chance  v.  Temple,  1  Towa  179, 
fatal  defect  because  rule  was  directed 
"to  the  school  fund  commissioner," 
etc.,  and  writ  was  directed  "to  Ed- 
ward A.  Temple,  greeting."' 

24.  St^te  V.  Gordon  (Mo.),  188  S. 
W.  88;  Fisher  r.  Charleston,  17  W.  Va. 
595,  this  stipulation  should  be  entered 
or  noticed  of  record. 

fa]  Where  the  respondent  waives 
the  issuance  of  the  formal,  alternative 
writ  and  demurs,  tlie  practice  is  to  per- 
mit 11h^  petition  to  stand  as  and  for 
the  artornative  writ.  State  v.  Gordon 
(^^(k),  J.8'8  S.  W.  88. 

25.  Fisher  v.  Charleston,  17  W.  Va. 
.'50/).  Compare  People  rx  rel.  Borden  v. 
Polnwarc  Cnmrnnn  Pleas,  2  Wend.  (N. 
Y.)  2")o;  Suj)ervisora  of  Fayette  Coun- 
ty 1\  Rule,  5  W.  Va.  276,  "where  this 
was  done  without  stipulation,  no  ques- 
tion  as  to   its  propriety  being  raised. 

26.  Chance   v.   Temple,   ]    Towa    179. 

27.  Mercer  r.  Pennsylvania  R.  Co., 
41  N.  J.  L.  2o0,  return  may  be  to  a 
copy  as  well  .is  to  original,  and  if 
necessary  original  may  be  taken  from 
files  and  examined. 
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28.  Ark. — ITempstead  r.  UnderhiU'a 
Heirs,  20  Ark.  337.  N.  J.— Mercer  v. 
Pennsylvania  R.  Co.,  41  N.  J.  L.  250. 
Pa. — Com.   V.   Union    Twp.,    4    Kulp    ?^7. 

See  the  title  "SetTice  of  Process  and 
Papers. ' ' 

29.  N.  J. — Mercer  v.  Pennsj'lvania 
R.  Co.,  41  N.  J.  L.  250.  Pa.— Com.  v. 
Union  Twp.,  4  Kulp  87.  Eng. — Reg. 
V.  Birmingham  &  Oxford  Rv.  Compan- 
ies, 1  El.  &  Bl.  293,  72  E.  c!  L.  292,  22 
L.  J.  Q.  B.  195,  17  Jur.  24,  118  Eng. 
Reprint    446. 

30.  Com.  V.  Union  Twp.,  4  Kulp 
(Pa.)    87. 

31.  V'om.  r.  Union  Twp.,  4  Kulp 
(Pa.)  87,  though  where  ser\-ice  is  made 
on  attorney  for  the  respondents  it  may 
be  ratified,  and  ratification  will  be  pre- 
sumed where  they  have  notice  of  ac- 
ceptance of  service  by  their  attorney 
and  take  no  step  to  disavow  it. 

32.  Mobile  &  G.  R.  Co.  r.  Comrs. 
Court,  97  Ala.  105,  11  So.  732.  See  5 
Standard   Proc.   617. 

33.  Commissioners  V.  Sellew,  99  U. 
S.  624,  25  L.  ed.  333,  service  on  clerk 
of  board  of  county  commissif)ners  is 
service  upon  corporation  and  members 
of  the  board. 

34.  Ark. — Levy  r.  Tnglish,  4  Ark. 
65;  Hawkins  r.  More,  3  Ark.  345.  Cal. 
Kahn  r.  Bauer,  71  Cal.  xxi,  12  Pac. 
477.  Conn. — Brainard  v.  Staub,  61 
Conn.  570,  24  Atl.  1040;  Hoolittle  v. 
Brnnford.  59  Conn.  402,  22  Atl.  336. 
Del.— Knight   v.   Ferris,   6   Houst.   283. 
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to  quash  should  be  interposed  before  answer  or  return,^^  though  it 
seems,  for  a  defect  in  substance,  the  alternative  writ  might  be  quashed 
on  motion  at  any  time  before  issuance  of  the  peremptory  writ.^*^ 
Formal  defects,  it  seems,^^  as  well  as  substantial  defects,^^  may  be 
reached  by  motion  to  quash.  However,  it  is  held  that  the  writ  will 
not  be  quashed  for  a  formal  defect  capable  of  amendment.^^  The 
writ  may  be  quashed  for  improper  joinder  of  parties.*"     The  motion 


Fla.— Puckett  v.  State,  33  Fla.  385,  14  i 
So.    834.      Ind. — State    v.    Commercial  ] 
Ins.  Co.,  158  Ind.  680,  64  N.  E.  466.  la.  [ 
Chance  v.   Temple,   1   Iowa  179.     Kan.  | 
State    V.    Stockwell,    7    Kan.    98.      Me.  | 
Dane  v.  Derby,  .54  Me.  95,  89  Am.  Dec.  I 
722.      Md. — Harwood    v.    Marshall,    10  ' 
Md.  451.     Minn. — State  v.  Macdonald,  j 
29    Minn.    440,    13    N.    W.    671.      Miss.  1 
Haskins  v.  Scott  County,  51  Miss.  406. 
Mo.— Hambleton  v.  Dexter,  89  Mo.  188,  i 
1  S.  W.  234.     N.  J. — Fairbank  v.  Sheri- 
dan, 43  N.  J.  L.  82.     N.  Y.— People  ex 
rel.    Eobinson    v.    Ontario    County,    17 
Hun  501;   People  ex  rel.  Barnet  v.  Col- 
lege   of    Physicians    and    Sturgeons,    7 
How.  Pr.   290.     N.   C— McCoy   v.   Jus- 
tices of  Harnett  County,  50  N.  C.  265. 
Pa. — Lengel  v.   Stump,   1   Woodw.   Dec. 
399.     Vt.— Clement  v.   Graham,   78   Vt. 
290,  63  Atl.  146.     W.  Va.— Doolittle  v. 
Cabell    County    Ct.,    28    W.    Va.    158; 
Fisher   v.   Charleston,    17   W.   Va.    595. 
Wis. — State   ex   rel.  Bergenthal   v.  Ber- 
genthal,    72    Wis.    314,   39    N.    W.    566; 
State  V.  Sauk  County,  70  Wis.  485,  36 
N.  W.  396;  State  v.  Hastings,  10  Wis. 
518;  State  r.  Lean,  9  Wis.  279. 

[a]  Court  withou't  motion  being 
Blade,  may  quash  the  writ  in  a  proper 
case.     Chance   v.  Temple,  1  Iowa  179. 

[b]  Defects  in  application  for  writ 
properly  reached  by  motion  to  quash. 
McCov  V.  Justices  of  Harnett  County, 
50  n!  C.  265;  State  v.  Lean,  9  Wis. 
279.  See  however  State  v.  Home  St. 
Ry.  Co.,  43  Neb.  830,  62  N.  W.  225 
(saying  the  practice  is  irregular); 
People  V.  New  York  Cent.  &  H.  R.  R. 
Co.,  28  Hun  (N.  Y.)  543,  3  Civ.  Proc. 
11,  2   McCarty   Civ.   Proc.   345. 

[c]  Sufficiency  of  affidavit  on  which 
writ  based  may  be  tested  by  motion  to 
quash  writ.  State  v.  Hogan,  22  Mont. 
384,  56  Pac.  818. 

[d]  Failure    to    verify    application 
for  alternative  writ   is  properly   taken 
advantage  of  by  motion  to  quash.  State 
ex   rel.    Gilbert    Eliott    &    Co.    v.    Lake  j 
Torpedo  Boat  Co.,  90  Conn.  638,  98  Atl.  ! 
580,  L.  R.  A.  1916F,  1033.  I 


[e]  The  motion  is  addressed  to  the 
discretion  of  the  court.  Ex  parte  New- 
man, 14  Wall.  (U.  S.)  152,  20  L.  ed. 
877;  Commercial  Bank  v.  Canal  Comrs., 
10  Wend.   (N.  Y.)   25. 

35.  Fisher  v.  Charleston,  17  W.  Va. 
595. 

[a]  Before  alternative  writ  issues 
is  too  early  to  interpose  motion  to 
quash  proceeding.  People  v.  New  York 
Cent.  &  H.  R.  Co.,  28  Hun  (N.  Y.)  543, 
3  Civ.  Proc.  11,  2  McCarty  Civ.  Proc. 
345. 

36.  N.  Y. — Commercial  Bank  v. 
Canal  Comrs.,  10  Wend.  25.  W.  Va. 
Fisher  v.  Charleston,  17  W.  Va.  595. 
Eng. — King  V.  Margate  Pier  Co.,  3 
Barn.  &  Aid.  220,  5  E.  C.  L.  133,  106 
Eng.  Reprint  642;  Rex  v.  College  of 
Physicians,  5  Burr.  2740,  98  Eng.  Re- 
print 437. 

37.  Conn. — Doolittle  v.  Branford,  59 
Conn.  402,  22  Atl.  336,  objection  for 
not  setting  out  certain  proceedings  on 
which  it  Is  founded,  being  one  of 
form,  can  only  be  raised  by  motion  to 
quash.  Minn. — State  v.  Macdonald,  29 
Minn.  440,  13  N.  W.  671.  Miss.— Has- 
kins V.  Scott  County,  51  Miss.  406,  "if 
the  alternative  writ  does  not  conform 
to  the  affidavits  and  accomj)lanying 
papers,  and  the  rule  nisi  under  the 
English  practice,  and  to  the  petition 
under  ours,  it  is  liable  to  be  superseded 
or  quashed." 

38.  N.  O. — McCoy  v.  Justices  of 
Harnett  County,  50  N.  C.  265.  Vt. 
Clement  v.  Graham,  78  Vt.  290,  63  Atl. 
146.  Wis.— State  v.  Hastings,  10  Wis. 
518,  if  clear  right  to  writ  not  shown 
will  be  quashed  on  motion.  And  see 
cases  cited  in  first  note  of  this  section. 

39.  Doolittle  v.  Cabell  County  Ct., 
28  W.  Va.  158. 

Amendment  of  alternative  writ,  see 
infra,   VI,   E,   8. 

40.  N.  Y. — 'People  ex  rel.  Robinson 
V.  Ontario  County,  17  Hun  501.  Pa. 
Lengel  v.  Stump,  1  Woodw.  Dec.  399, 
if  made  jointly  by  persons  whose  rights 
are    several,    will    be    quashed.      Wis. 
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to  quash  the  alternative  writ  may  be  heard  before  the  return  of  the 
writ.'*^  A  motion  to  quash  is  equivalent  to  a  demurrer  and  admits 
the  truth  of  the  allesrations.^-  If  the  motion  be  sustained  the  pro- 
ceeding is  terminated,'*^  unless  an  amendment  is  allowed."  If  ovety 
ruled,  the  respondent  must  answer'*^ 

5.  Demurrer  to  Alternative  Writ.*'' —  Generally  a  demurrer  wll 
lie  to  the  alternative  ^\Tit  for  some  defect  in  form  or  substance,  in 
those  states  where  it  is  regarded  as  a  pleading.''^  Following  the  gen- 
eral rule,^®  on   demurrer  averments  ol'  fact  are  deemed   admitted.*' 

6.  Amendment  of  Alternative  Writ.  —  Generally  the  alternative 
writ  may  ])e  aiiiendi'd  on  a  pni])i'r  showing,'^''  even  after  a  return 
thereto  has  been  made,   according  to  some  authorities,"  the  matter 


See,  however,  State  v.  Bailey,  7  Iowa  ' 
3!>0;  State  ;-.  Leon,  66  Wis.  199,  28  N. 
W.  140,  writ  not  quashed  because  di- 
rected to  more  persons  than  necessary, 
[a]  Objection  waived  if  not  taken 
by  motion  to  quash,  and  answer  on 
merits  is  made.  People  ex  rel.  Robin-  | 
son  V.  Ontario  County,  17  Hun  (N.  Y.) 
501.  1 

41.  TTarwood  v.  Marshall,  10  Md. 
451;  State  v.  Lean,  9  Wis.  279.  | 

42.  State   r.   Stock  well,   7    Kan.   98;  < 
People    ^.r    rcl.    Barnet    v.    College    of 
Physicians    and   Surgeons,   7    How.   Pr. 
(N.   Y.)    290. 

43.  State     v.     Trimbell,     12     Wash.  ! 
440,    41    Pac.    183,    second    writ    might 
issue    but    only    after    serving    process 
anew. 

44.  People  ex  rel  Hasbrouck  V. 
Dutchess  County,  135  N.  Y.  522,  32  N. 
E.  242. 

Amendment  to  alternative  writ,  see 
iTi frn,  VT,  E,  8. 

45.  State  v.  Lean,  9  Wis.  279. 

46.  As  to  demurrers  generally,  see 
the  title  "Demurrer." 

47.  U.  S.— United  States  r.  County 
of  Clark,  95  U.  S.  769,  24  L.  ed.  545; 
Ex  parte  Newman,  14  Wall.  152,  20  L. 
ed.  877.  Conn. — Williams  r.  New  Hav- 
en, 68  Conn.  263,  36  Atl.  61.  Fla.— State 
V.  Board  of  State  Canvassers,  17  Fla. 
29.  111. — People  v.  City  of  Chicago,  51 
HI.  17,  2  Am.  Dec.  278.  Ind.— .Tohnson 
V.  Smith,  64  Tnd.  275.  la.— Chance  r. 
Temple,  1  Towa  179.  Neb. — Long  v. 
State,  17  Neb.  60,  22  N.  W.  120.  N.  J. 
McAllister  r.  .\tlantic  City  (N.  J.  L.), 
100  Atl.  198;  Fairbnnk  r.  Sheridan,  43 
N.  J.  L.  82.  W.  Va. — Fisher  r.  Charles- 
ton, 17  W.  Va.  59:-,.  Wis.— State  r. 
Elba  Town  Suprs.,  34  Wis.  169. 

But  see  People  cr  reJ.  Kipp  v.  Har- 
ris, 6  Abb.  Pr.  (N.  Y.)   30. 
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Compare  supra,  VI,  F,  2. 

48.  See   6  Standard  Proc.  943. 

49.  United  States  v.  County  of 
Clark,  95  U.  S.  769,  24  L.  ed.  545; 
Ex  parte  Newman,  14  Wall.  (U.  S.) 
152,  20  L.  ed.  877. 

50.  U.  S. — United  States  t\  Union 
Pac.  R.  Co.,  4  Dill.  479,  28  Fed.  ("as. 
No.  16,601.  Conn. — Brainard  r.  Staub, 
61  Conn.  570,  24  Atl.  1040.  Fla.— State 
V.  Gibbs,  13  Fla.  55,  7  Am.  Rep.  233. 
111. — Lvons  Highway  Comrs.  v.  Peo- 
ple ex\el.  Killham,  38  111.  347.  Ind. 
Morris  r.  State,  94  Ind.  565;  Gill  r 
State,  72  Ind.  266.  la.— State  r.  Bniley, 

7  Iowa  390.  Kan. — Stevens  r.  Millar, 
3  Kan.  App.  192,  43  Pac  439.  Me. 
Anonvmous,  31  Me.  590.  Minn.— State 
r.  Minneapolis  &  St.  L.  R.  Co.,  39 
Minn.  219,  39  N.  W.  153.  Mo.— Tay- 
ler  V.  Moss,  35  Mo.  App.  470.  Neb. 
Kas  V.  State,  63  Neb.  581,  88  N.  W. 
776.  N.  J. — State  v.  Assessors  of  Rah 
way,  51  N.  .L  L.  279,  17  Atl.  122.  N.  Y. 
People    I'X   rcl.    Stockwell    v.    Earle,    47 

i  How.  Pr.  370.  Ohio.— Fornoflf  r.  Nash, 
23   Ohio   St.   33:-5.      S.   C— State   ex   rel 

1  Pillsbury  r.  Charleston,  1  S.  C.  30. 
W  Va.-^Town  of  I^lason  r.  Ohio  River 
R.  Co.,  51  W.  Va.  183,  41  S.  E.  418. 
Wis.— State  v.  Hastings,  10  Wis.  518. 

51.  United  States  r.  Union  Pac  R. 
Co.,  4  Dill.  479,  2S  Fed.  Cas.  No. 
16,601  (at  any  stat.'-e  of  the  proceeding 
where  justice  will  be  thereby  pro- 
moted);' State  r.   Baggott,  96   Mo.   63, 

8  S.  W.  737. 

Contra,  People  r.  Baker,  35  Barb. 
105,  14  Abb.  Pr.  (N.  Y.)  19;  People 
ex  rel.  Murphv  v.  Metropolitan  Police 
Comrs..  5  Abb.  Pr.  (N.  Y.)  241;  Rex 
V.  Stafford,  4  T.  R.  689,  100  Eng.  Re- 
print 1247;  Reg.  r.  Clitheroe,  6  Mod. 
133,   87   Eng.   Reprint   889. 
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resting  in  the  discretion  of  the  eoiirt.^^  The  alternative  writ  cannot 
be  amended  so  as  to  substitute  a  new  cause  of  action,^^  but  may  be 
amended  to  render  it  more  specific,^*  or  to  strike  out  improper 
matter.^*^ 

G.  Return  or  Answer.  —  1.  Necessity  for.  —  a.  In  General. 
When  the  alternative  writ  has  issued,  if  the  respondent  does  not  do 
the  act  required,  and  the  writ  is  not  quashed  on  motion  or  dismissed 
on  demurrer,  the  respondents  must  make  answer  or  return  thereto.'*^ 
If  no  answer  is  made,  or  if  the  answer  is  insufficient  a  peremptory 
writ  may  issue.^^ 

b.  Compelling  Beturn.  —  The  court  may  compel  the  respondent 
to  make  a  return  ;^  -  this  is  done  by  contempt  proceedings.^^ 

2.  By  Whom  Made.  —  The  return  should  be  made  by  the  board, 
person,  or  persons  to  whom  the  writ  is  directed. *^°  If  the  respondent 
is  an  official  body  the  return  should  be  by  the  body"^  and  not  by  in- 


52.  See  cases  cited  under  preceding 
note  and  Lyons  Highway  Comrs.  v. 
People   ex  rel.  Killham,  38  111.   347. 

53.  Wheeler  v.  Northern  Colorado 
Irrigation  Co.,  10  Colo.  582,  17  Pac. 
487,^3  Am.  St.  Eep.  603. 

See  generally  the  title  "New  Cause 
of  Action  or  Defense." 

54.  People  er  rel.  Stockwell  V.  Earle, 
47  How.  Pr.  (N.  Y.)  370;  Fornoff  v. 
Nash,  23  Ohio  St.  335. 

55L  Anonymous,  31  Me.  590;  State 
ex  rel.  Pillsbury  v.  Charleston,  1  S.  U. 
30.  / 

56.  Fisher  v.  Charleston,  17  W.  Va. 
628. 

57.  'See   infra,  VT,  K,  3,  c. 
Admissions  by  insufficient  answer,  see 

infra,  V,   G-,  6. 

58.  U.  St. — United  States  v.  Lee 
County,  2  Biss.  77,  26  Fed.  Cas.  No. 
15,589.  N.  C— State  V.  Jones,  23  N. 
C.  129.  Wis.— State  v.  Baird,  11  Wis. 
260. 

Compare  People  ex  rel.  Fletcher  v. 
Kalamazoo  Circuit  Judge,  39  Mich.  301, 
that  respondent  cannot  be  punished  for 
failure  to  make  return  to  an  order  to 
show  cause. 

59.  United  States  v.  Lee  County,  2 
Biss.  77,  26  Fed.  Cas.  No.  15,589.  "See 
infra,  V,  L,  1. 

60.  Cal. — People  r.  San  Francisco, 
27  Tal.  655.  Mo.— State  v.  Burkhardt, 
59  Mo.  75.  N.  J. — Mercer  v.  Pennsyl- 
vania E.  Co.,  41  N.  J.  L.  250.  W.  Va. 
Fisher  v.  Charleston,  17  W.  Va.  595, 
"the  defendants,  to  whom  it  is  ad- 
dressed, and  none  others  must  make 
a  return  thereto."  Wis. — State  v. 
Shea,  70  Wis.  104,  35  N.  W.  319.    Eng. 


Prin's  Case,  1  Keb.  539,  83  Eng.  Re- 
print 1100;  Rex  V.  Patrick,  2  Keb.  65, 
84  Eng.  Reprint  42;  Rex  v.  St.  John's 
College,  Skin.  368,  90  Eng.  Reprint 
163;  Reg.  v.  Clitheroe,  6  Mod.  133,  87 
Eng.  Reprint  889;  Harcourt  v.  Fox, 
Comb.  213,  90  Eng.  Reprint  435,  where 
writ  was  directed  to  "the  mayor,  ald- 
ermen, common  council  and  chamber- 
lain" of  a  city,  a  return  by  the  mayor 
and  commonalty  was  quashed  because 
those  to  whom  it  was  directed  had  not 
made  return  to  it. 

[a]  Stranger  to  proceeding  cannot 
make  return.  State  v.  Burkhardt,  59 
Mo.  75.  See  also  State  v.  Shea,  70 
Wis.  104,  35  N.  W.  319. 

[b]  Answer  by  chairman  of  town 
board  instead  of  clerk  of  town  to 
whom  writ  was  directed  held  insuffi- 
cient. State  V.  Shea,  70  Wis.  104,  35 
N.  W.  319. 

[c]  Attorney  of  respondent  may 
file  answer  on  behalf  of  respondent. 
State  r.  Wickham,  65  Mo.  634;  State 
r.  Edwards,  11  Mo.  App.  152.  See 
also  Douglass  v.  Manistee  Circ.  Judge, 
42  Mich.  495,  4  N.  W.  225. 

[d]  Where  a  joint  duty  rests  on 
several  which  is  sought  to  be  enforced, 
and  the  individuals  do  not  constitute 
a  corporate  body  they  may  make  separ- 
ate returns.  People  i\  Holden,  91  111. 
446. 

61.  Cal. — People  v.  San  Ffancisco, 
27  Cal.  655.  Ind.— Clarke  County  v. 
State,  61  Ind.  75.  N.  0.— Lander  v. 
McMillan,  53  N.  C.  174;  McCoy  v.  Har- 
nett County,  49  N.  C.  180.  Ohio. 
State  ex  rel.  Morgan  v.  Brown  County 
Common  PL,  1  Ohio  Dec.  (Reprint)   20, 
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dividual   momhors.     The  majority   of  tho   members  may   answer  for 
the  hotly  or  board.^^ 

3.  Time  for.  —  The  day  when  return  nnist  be  made  is  usually 
a  matter  to  be  fixed  by  the  court  in  the  exercise  of  its  discretion/'^ 
and  the  court  in  its  discretion  may  extend  the  time  for  filing  the 
return."*  The  writ  should  be  made  returnable  in  term  and  not  in 
vacation."'*  The  time  in  which  the  return  must  be  made  is  regulated 
by  statute  in  several  states."" 

4.  Nature,  Form  and  Contents.  —  a.  In  GcncralS''  —  The  return 
corresponds  to  the  answer  or  plea  in  actions  at  law,"**  and  is  governed 


1  West.  L.  J.  163.  Eng.— Eex  v.  Abing- 
don, 12  Mod.  308,  1  Salk.  431,  88  Eng. 
Eeprint   1340,  91   Eng.  Kcprint   375. 

[a]  If  two  answers  are  filed  the 
court  will  ascertain  which  is  the  true 
answer.  People  v.  San  Francisco,  27 
Cal.   655. 

[b]  "When  a  board  of  public  offi- 
cers stands  at  a  tie,  so  tliat  no  return 
putting  at  issue  the  material  facts  al- 
leged in  the  alternative  writ  can  be 
agreed  upon  by  a  majority  of  the 
board,  we  are  not  inclined  to  reverse 
the  action  of  the  lower  court  in  per- 
mitting individual  members  of  the 
board  to  put  in  a  denial  under  oath  of 
some  or  all  of  the  material  allegations 
contained  in  the  writ,  and  in  directing 
a  trial  of  such  issues  in  the  legal 
way.'-  People  ex  rcl.  MeMackin  v. 
Pofice  Board,   107  N.  Y.  235. 

[c]  Sufficient  to  make  allegations 
in  name  of  board  though  it  docs  not 
appear  that  the  board  as  an  aggregate 
body  resolved  upon,  and  made  the  re- 
turn. People  V.  San  Francisco,  27  Cal. 
655. 

[d]  One  member  may  verify  the 
answer  of  a  board.  People  v.  Sau 
Francisco,   27   Cal.   655. 

62.  CaL — People  r.  San  Francisco, 
27  Cal.  655,  the  court  will  ascertain 
which  is  the  return  of  the  majority 
where  there  are  two  returns.  N.  C. 
Lander  v.  McMillan,  53  N.  C.  174. 
Ohio. — State  v.  Trustees  of  Section  29, 
Wright   559. 

63.  Alau — Home  Guano  Co.  v.  State 
ex  rel.  Pike,  193  Ala.  548,  69  So.  419. 
111.— People  r.  Brooks,  57  Til.  142.  Md. 
Harwood  r.  Marshall,  10  Md.  451. 
N.  C. — Lutterloh  r.  Cumberland  Coun- 
ty, 65  N.  C.  403;  State  r.  .Tones,  23  N. 
C.  129.  Pa. — Cliilds  v.  Com.,  3  Brewst. 
194.  W.  Va.— Fisher  r.  Charleston,  17 
W.   Va.   505. 

[a]     Clerk  cannot  In  his  discretion 
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make  writ  returnable  in  three  days. 
People   V.   Brooks,   57   111.   142, 

[bj  Ten  days  is  not  an  unreason- 
ably short  time  in  which  to  appear. 
Tlome  Guano  Co.  r.  State  ex  rel.  Pike, 
193   Ala.   548,  69   So.   419. 

[c]  May  Be  Made  Returnable  At 
Same  Term. —  i'eople  v.  Thistlewood, 
10;>  111.  139,  if  matter  of  public  inter- 
est usually  at  same  term.  To  the  same 
effect  see:  U.  S. — Hitchcock  v.  Galves- 
ton, 48  Fed.  640;  Wisdom  r.  Memjihis, 
2  Flip.  285,  30  Fed.  Cas.  No.  17,903, 
stating  such  to  be  tho  rule  in  Ten- 
nessee. Md. — Harwood  v.  Marshall,  10 
Md.  451.  Tex.— Fitzhugh  r.  Custer,  4 
Tex.  391,  51  Am.  Dec.  728;  Bradley  V. 
McCrabb,  Dall.  504, 

64.  N,  J. — State  v.  Assessors  of 
Eahway,  51  N.  J.  L.  279,  17  Atl.  122. 
N.  Y. — People  ex  rel.  Trcmper  r.  .Tudges 
Ulster  County,  1  Johns.  64;  People  v. 
Blackhurst,  60  Tlun  63,  15  N.  Y.  Supp. 
114.  W.  Va.— Fisher  r.  Cliarleston,  17 
W.   Va.    628.     Eng.— Rex   r.    Fowev,   5 

D.  &  R.   614,  2  Barn.  &  C.  584,  591,  9 

E.  C.  L.  256,  107  Eng.  Reprint  501; 
Canterbury  r.  Trinitv  College,  1  Barn. 
194,  1  H.'&  W.  370',  94  Eng.  Reprint 
133. 

65.  Johnson   r.  State,  1   Ga.  271. 

66.  Sec  the  statutes  and  the  follow- 
ing: Ga. — Brunswick  r.  Dure,  59  Ga. 
803.  la.— Rice  r.  Walker,  44  Towa  458. 
N.  Y.— Smith  v.  Camp,  58  Hun  434,  12 
N".  Y.  Supp.  363,  35  N.  Y.  St.  568; 
People  ex  rel.  >rullin  r.  Brotherhood  of 
Stationary  Engineers,  12  N.  Y.  Supp, 
362,   19  Civ.  Proc.   175. 

67.  Form  of  return,  .see  9  Sta.n'dard 
Puoc.  813. 

68.  Ala. — Ft  parte  Candee,  48  Ala. 
386.  Colo. — Vincent  r.  Hinsdale  Toun- 
ty,  12  Colo.  App.  40,  54  Pac.  393.  Conn. 
Williams  r.  New  Haven,  68  Conn.  263, 
36  Atl.  61;  Brainard  r.  Staub,  61  Conn. 
570,   24   Atl.   1040.     lU.— Illinois  Cent. 
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by  the  ordinary  rules  of  pleading  applicable  to  pleas  or  answers.^^ 
It  may  be  in  the  nature  of  a  traverse  or  denial/"  or  a  plea  by  way 
of  confession  and  avoidance."  Any  rules  of  court  as  to  the  form 
of  the  return  must  be  observed."    The  return  must  state  facts^^  and 


E.  Co.  V.  People,  143  111.  434,  33  N.  E. 
173,  19  L.  E.  A.  119;  People  ex  rel. 
American  Cent.  Ey.  v.  Mercer  County, 
51  111.  191;  Silver  v.  People,  4.5  111.  224. 
Ind. — Parseouta  v.  State,  165  Ind.  484, 
75  N.  E.  970;  State  v.  Burnsville  Turn- 
pike Co.,  97  Ind.  416;  Clarke  County  v. 
State,  61  Ind.  75.  la.— CTianee  r.  Tem- 
ple, 1  Iowa  179.  Kan. — State  v.  Jeffer- 
son County,  11  Kan.  66.  Mich.— Peo- 
ple V.  La  Grange  Twp.  Board,  2  Mich. 
187.  Mo.— State  v.  Beyers,  41  Mo. 
App.  503.  Nev. — State  v.  Gracey,  11 
NeT.  223.  N.  J. — State  v.  Sheridan,  43 
N.  J.  L.  82.  N.  y. — People  ex  rel. 
Neftaniel  v.  Order  of  American  Star, 
21  Jones  &  S.  66.  Pa.— Kell  r.  Eudy, 
1  Pa.  Super.  507.  Utah. — Lyman  v. 
Martin,  2  Utah  136.  W.  Va.— Doolit- 
tle  V.  Cabell  County  Ct.,  28  W.  Va. 
158;  Fisher  v.  Charleston,  17  W.  Va. 
595. 

69.  Cal.— Barnes  r.  Glide,  117  Cal. 
1,  48  Pac.  804,  59  Am.  St.  Eep.  153. 
Conn. — Brainard  v.  Staub,  61  Conn.  570, 
24  Atl.  1040.  lU.— People  v.  Crabb,  156 
111.  155,  40  N.  E.  319.  la.— Chance  v. 
Temple,  1  Iowa  179.  Neb. — State  v. 
Baushausen,  49  Neb.  558,  68  N.  W. 
950.  Nev. — State  v.  Gracey,  11  Nev. 
223;  State  v.  McCullough,  3  Nev.  202. 
N.  J.— State  V.  Sheridan,  43  N.  J.  L. 
82.  N.  M. — Conklin  v.  Cunningham,  7 
N.  M.  445,  38  Pac.  170.  N.  Y.— Peo- 
ple V.  Baker,  35  Barb.  105,  14  Abb.  Pr. 
19.  Utah. — 'Lvman  v.  Martin,  2  Utah 
136.  Wis.— State  v.  Kellogg,  95  Wis. 
672,  70  N.  W.   300. 

See  supra,  V,  D,  and  generally  the 
titles         "Answers;"  "Denials;" 

"Pleas;"  and  titles  dealing  with  par- 
ticular pleas. 

[a]  Negative  pregnant  is  bad.  Peo- 
ple ex  rel.  Gunst  r.  Goldstein,  37  App. 
Div.  550,  56  N.  Y.  Supp.  306. 

[b]  Conjunctive  denial  is  bad.  Peo- 
ple ex  rel.  Gunst  v.  Goldstein,  37  App. 
Div.  .550,  .56  N.  Y.  Supp.  306. 

Admissions,  see  infra,  VI,  G,  5. 

70,  U.  S. — Ex  parte  Newman,  14 
Wall.  152,  20  L.  ed.  877.  HI.- People 
V.  Salomon,  46  111.  333.  Ind.— Boone 
County  V.  State,  61  Ind.  379.  la. 
Chance  v.  Temple^  1  Iowa  179.    Miss. 


Swan  n.  Gray,  44  Miss.  393.  N.  Y. 
People  ex  rel.  Argyle,  etc.  E.  Co.  v. 
Highwav  Comrs.,  11  How.  Pr.  89.  Pa. 
Keasv  V.  Bricker,  60  Pa.  9.  Tenn. 
State  V.  Williams,  110  Tenn.  549,  75  S. 
W.  948,  64  L.  E.  A.  418.  W.  Va. 
Fisher  r.  Charleston,  17  W.  Va.  595. 

As  to  traverses,  see  the  title  "De- 
nials. ' ' 

[a]  The  Denials  Must  Be  Single. 
United  States  v.  Bayard,  5  Mackey  (D. 
C.)  428. 

71.  U.  S. — Ex  parte  Newman,  14 
Wall.  152,  20  L.  ed.  877.  Ark.— Levy 
V.  Inglish,  4  Ark.  65.  Fla.— State  v. 
Jacksonville,  22  Fla.  21.  HI.— People 
V.  Salomon,  46  HI.  333.  Ind.— Boone 
Countv  r.  State,  61  Ind.  379;  Clarke 
County  V.  State,  61  Ind.  75.  la. 
Chance  v.  Temple,  1  Iowa  179.  Miss. 
Beard  v.  Lee  County,  51  Miss.  542; 
Swan  V.  Gray,  44  Miss.  393.  Mo. 
State  V.  Allison,  155  Mo.  325,  56  S.  W. 
467;  State  v.  Beyers,  41  Mo.  App.  503. 
N.  Y. — People  ex  rel.  Arg^^le,  etc.  E. 
Co.  V.  Highway  Comrs.,  11  How.  Pr. 
89.  Pa.— Keasy  v.  Bricker,  60  Pa.  9'. 
W.  Va. — Fisher  v.  Charleston,  17  W. 
Va.  595. 

See  generally  the  title  "Confession 
and  Avoidance,"  and  infra,  VI,  G,  4,  d. 

72.  Ex  parte  Geter,  141  Ala.  323, 
37  So.  341,  return  on  typewriter  paper 
instead  of  transcript  paper,  in  viola- 
tion of  rule  of  supreme  court,  disre- 
garded. 

73.  Cal. — People  r.  San  Francisco 
27  Cal.  655.  Conn. — Woodruff  v.  New 
York  &  N.  E.  E.  Co..  59  Conn.  63,  20 
Atl.  17;  Del. — ^State  v.  Hiram  Grand 
Lodge,  2  Penne.  21,  43  Atl.  520.  D.  C. 
United  States  v.  Bayard,  5  Mackey 
428.  Fla.— Eay  v.  Wilson,  29  Fla.  342, 
10  So.  613,  14  L.  E.  A.  773.  111.— Chi- 
cago V.  People,  215  111.  235,  74  N.  E. 
137;  People  v.  Ohio  Grove  Twp.,  51 
HI.  191.  Ind.— Indianapolis  &  C.  E. 
Co.  V.  State,  37  Ind.  489.  Md.— Har- 
wood  V.  Marshall,  10  Md.  451.  Mo. 
State  ex  rel.  Wheeler  v.  Adams,  161 
Mo.  349,  61  S.  W.  894.  Neb.— Wood- 
ward V.  State,  58  Neb.  598,  79  N.  W. 
164.  Nev.— State  v.  McCullough,  3 
Nev.   202.     N.  J.— State   ex  rel.  New- 
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not   mcro  conclusions  of  law,   and  mere  matters  of  evidence  should 
not  be  stated.^* 

b.     Certainty.  —  The  allegations  and  denials  of  the  answer  or  return 
must  be  certain."    At  common  law  the  utmost  strictness  and  certainty- 


ark  &  N.  Y.  R.  Co.  V.  Goll,  32  N.  J. 
L.  285,  291.  ("In  the  return  the  de- 
fendant denies  that  he  hath,  or  ever 
held  any  books,  records,  or  papers  be- 
longing to  the  relators;  and  if  he  had 
stopped  there  it  would  have  been  suffi- 
cient. But  he  goes  on  and  qualifies 
this  general  denial,  showing  that  by 
his  general  denial  he  only  intends  to 
aver  his  conclusion  of  law  from  other 
facts  that  he  admits."  N.  M. — Conk- 
lin  r.  Cunningham,  7  N.  M.  440,  38  Pac. 
170.  N.  Y. — People  ex  rel.  Waller  v. 
Sullivan  County,  56  N.  Y.  249;  People 
ex  rel.  Brewing  Co.  r.  Lyman,  69  App. 
Div.  399,  74  N.  Y.  Supp.  1106;  People 
r.  Highway  Comrs.,  11  How.  Pr.  89. 
Ohio.^Sec  State  r.  Hawes,  43  Ohio 
St.  16,  1  N.  E.  1.  Okla.— Territory  v. 
Caffrey,  8  Okla.  193,  57  Pac.  204.  "Pa. 
In  re  Prospect  Brewing  Co. 's  Petition, 
127  Pa.  523,  17  Atl.  1090;  Com.  ex  rel. 
Hamilton  v.  Pittsburgh,  34  Pa.  496; 
Com.  ex  rel.  Wolf  v.  Pennsvlvania  R. 
Co.,  6  Pa.  Dist.  266.  Utah.— Lvman  v. 
Martin,  2  Utah  136.  Eng.— Reg.  v.  St. 
Andrew,  10  Ad.  &  El.  736,  37  E.  C.  L. 
388,  113  Eng.  Reprint  279. 

See  generally  the  title  "Conclusions 
of  Law." 

[a]  Allegation  that  ordinance  is 
"illegal  and  void"  raises  no  issue  of 
fact.  People  v.  San  Francisco,  27  Cal. 
655. 

[b]  That  warrants  are  "spurious, 
Illegal  and  void"  is  an  allegation  of 
mere  conclusions.  Rav  r.  Wilson,  29 
Fla.  342,  10  So.  613,  14  L.  R.  A.  773. 

fc]  Allegation  of  "unconstitution- 
ality" is  bad.  People  ex  rel.  Argyle 
etc.  R.  Co.  r.  Highway  Comrs.,  11  How. 
Pr.   (N.  Y.)   SO. 

[d]  That  bonds  not  transferred  in 
accordance  with  statute  not  sufficient. 
Cojji.  cr  rrl.  H.-imilton  r.  Pittsburgh, 
34  Pa.  496.  To  same  effect,  Com.  v. 
Philadelphia,  176  Pa.  .588,  35   Atl.   195. 

fe]  Allegation  that  relators  not 
properly  constituted  as  board  of  cnm- 
niissioners,  is  mere  conclusion.  Wood- 
ruff r.  New  York  &  N.  E.  R.  Co.,  59 
Conn.    63,   20    Atl.    17. 

74.  Cook  r.  Tannar,  40  Conn.  378; 
Commercial  Bank  r.  Canal  Comrs.,  10 
Wend.  (N.  Y.)  26;  People  ex  rel.  Beaty 
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r.  Police  Board,  0  Abb.  Pr.  (N.  Y.) 
257;  People  v.  Baker,  35  Barb.  (N,  Y.) 
105,  14  Abb.  Pr.  19. 

75.  Ala.— State  r.  Williams,  69  Ala. 
311;  Ex  parte  Candec,  48  Ala.  386, 
Comrs.  Court  of  Tallajioosa  r.  Tarver, 
21  Ala.  661.  Conn.— Williams  c.  New 
Haven,  68  Conn.  263,  36  Atl.  61;  Wood- 
ruff r.  New  York  &  N.  E.  R.  Co.,  59 
Conn.  63,  20  Atl.  17.  D.  O.— United 
States  V.  Bayard,  5  Mackey  428.  Fla. 
State  )•  Bloxham,  33  Fla. '482,  15  So. 
227;  Ray  v.  Wilson,  29  Fla.  342,  10  So. 
613,  14  L.  R.  A.  773;  State  v.  Jack- 
sonville, 22  Fla.  21;  Polk  County 
Comrs.  r.  Johnson  &  Co.,  21  Fla.  578. 
m.— Chicago  &  A.  R.  Co.  t-.  Sufferu, 
129  111.  274,  21  N.  E.  824;  People  f. 
Horton,  46  111.  App.  434.  Ind.— Cole 
r.  State,  131  Ind.  591,  31  N.  E.  458. 
la. — State  r.  Jones,  10  Iowa  65.  La. 
State  r.  Lusitanian  Portuguese  Soc,  15 
La.  Ann.  73.  Md. — Harwood  r.  ^^a^- 
shall,  10  Md.  451;  Brosius  r.  Router, 
1  Har.  &  J.  551,  2  Am.  Dec.  534.  Mo. 
State  r.  Allison,  155  Mo.  325,  56  S. 
W.  467;  State  v.  Williams,  96  Mo.  13, 
8  S.  W.  771;  State  r.  Beyers,  41  Mo. 
App.  503,  greater  strictness  required 
than  in  answer  in  ordinary  suit.  N.  Y. 
People  ex  rel.  McSpedon  r.  Board  of 
Supervisors,  10  Abb.  Pr.  233;  People  r. 
Baker,  35  Barb.  105,  14  Abb.  Pr.  19; 
Matter  of  Reiss.  30  Misc.  234.  62  N.  Y. 
Su))p.  145.  Ohio. — State  r.  Hawes,  43 
Ohio  St.  16,  1  N.  E.  1.  Pa.— 771  re 
Prospect  Brewing  Co. 's  Petition,  127 
Vn.  523,  17  Atl.  1090;  Society  for  Visi- 
tation, etc.  V.  Com.,  52  Pa.  125,  91  .\m. 
Dec.  139.  S.  D. — ^Hardv  v.  Purington, 
6  S.  D.  382,  61  N.  W.  158.  Tex.— Cul- 
lem  V.  Latimer,  4  Tex.  329;  Houston 
City  Officers  r.  Smith,  12  Tex.  Tiv. 
App.  120,  34  .S.  W.  194.  W.  Va.— Fisher 
r.   Charleston,    17   W.   Va.   595. 

[a]  Rule  Stated.— The  return  must 
state  the  facts  with  such  sufficient 
certainty  that  the  court  can  see  at 
once  that  such  facts,  if  admitted  or 
established,  do  furnish  a  legal  alter- 
native for  obedience  to  the  writ.  Will- 
iams r.  New  Haven,  68  Conn.  263,  38 
Atl.  61. 

[b]  Mere   general   statements   can- 
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was  required  in  the  return  to  the  alternative  writ  •,''^  but  in  this  coun- 
try, and  in  the  later  English  decisions,  mandamus  proceedings  are 
regarded  as  ordinary  actions  at  law  as  far  as  pleadings  are  concerned, 
and  the  ordinary  rules  of  pleading  are  recognized.'''^  The  return  must 
state  the  facts  positively  and  specifically  and  not  argumentatively,^' 
or  evasively.^^  The  presumption  is  in  favor  of  the  return  and  not 
against  it,^°  unless,  however,  it  fails  to  answer  the  material  allegations 
of  the  alternative  writ,  in  which  case  the  intendment  is  against  the 
return.^^ 
c.     Denials  on  Information  and  Belief.  —  It  is  not  sufficient,^^  to 


not  supply  the  place  of  facts.     Cole  v. 
State,  131  Ind.  591,  31  N.  E".  458. 

76.  La. — State  v.  Lusitanian  Portu- 
guese Soc,  15  La.  Ann.  73.  Md.— Har- 
wood  V.  Marshall,  10  Md.  451,  464, 
"there  is  no  branch  of  the  law,  in 
which  more  technical  preciafion  and 
nice  discrimination  are  found,  than  in 
the  rules  which  govern  the  construction 
of  returns  to  writs  of  mandamus  at 
the  common  law."  N,  Y. — See  Com- 
mercial Bank  v.  Canal  Comrs.,  10  Wend. 
25.  Eng. — Rex  v.  London  Dock  Co.,  5 
Ad.  &  Ellis  163.  6  N.  &  M.  390,  31  E. 
C.  L.  566,  111  Eng.  Reprint  1127;  Rex 
V.  Lyme  Regis,  1  Doug.  149,  154,  99 
Eng.' Reprint  98;  Rex  v.  Stirling,  Say. 
174,  96  Eng.  Reprint  842;  Rex  v.  Abing- 
don, 12  Mod.  401,  88  Eng.  Reprint  1408 
(where  Chief  Justice  Holt  says,  that 
"a  return  to  a  mandamus  requires  the 
utmost  certainty  the  law  allows  of"); 
Bacon's  Abridgment,  title  "Manda- 
mus. ' ' 

[a]  Reason  was  based,  it  seems,  (1) 
on  the  fact  that  it  could  not  be  tra- 
versed but  was  treated  by  the  court 
as  true,  and  was  regarded  as  a  pre- 
rogative writ.  Fisher  v.  Charleston, 
17  W.  Va.  595.  (2)  Relator  had  no 
remedy  if  return  false  but  a  suit  for 
a  false  return.  Chance  v.  Temple,  1 
Iowa  179;  State  v.  Lusitanian  Portu- 
guese Society,  15  La.  Ann.  73,  this  was 
remedied  by  statute  9th  Anne,  chap. 
20,  which  permitted  parties  to  traverse 
the  return  to  the  writ. 

77.  State  v.  Lusitanian  Portuguese 
Soc,  15  La.  Ann.  73;  Fisher  v.  Charles- 
ton, 17  W.  Va.  595.  And  see  cases 
cited  under  second  preceding  note,  and 
supra,  VI,  D. 

78.  Ark. — Levy   v.    Inglish,    4    Ark. 
65.  Conn. — Williams  v.  New  Haven,  68 
Conn.  263,  36  Atl.  61.     Fla.— Canova  v.  j 
State,  18  Fla.  512.     ni.— Stone  v.  Kel- 
logg, 165  111.  192,  46  N.  E.  222,  56  Am.  ! 


St.  Rep.  240;  People  v.  Horton,  46  HI. 
App.  434.  Mo. — See  State  v.  Allison, 
155  Mo.  325,  56  S.  W.  467.  Nev.— State 
V.  McCullough,  3  Nev,  202.  N.  Y. 
People  ex  rel.  McSpedon  v.  New  York, 
18  How.  Pr.  152;  People  v.  Baker,  35 
Barb.  105,  14  Abb.  Pr.  19'.  Pa.— So- 
ciety for  Visitation,  Etc.  v.  Com,  52 
Pa.  125,  91  Am.  Dec.  139;  Com.  v.  Al- 
legheny County,  37  Pa.  237;  Com.  v. 
Chittenden,  2  Pa.  Dist.  804;  Com.  ex 
rel.  Wolf  V.  Pennsylvania  R.  Co.,  6 
Pa.  Dist.  266.  W.  Va.— Fisher  v. 
Charleston,  17  W.  Va.  595.  Eng.— Reg. 
V.  Hereford,  6  Mod.  309,  2  Salk.  701, 
87  Eng.  Reprint  1048,  91  Eng.  Reprint 
593. 

79.  Fla.— State  v.  Rose,  26  Fla.  117, 
7  So.  370;  State  v.  Jacksonville,  22  Fla. 
21.  111.— People  V.  Horton,  46  111.  App. 
434.  Md. — Harwood  v.  Marshall,  10 
Md.  451.  Mich. — Potter  v.  Homer,  59 
Mich.  8,  26  N.  W.  208.  Mont.— State 
V.  Second  Judicial  Dist.  Ct.,  22  Mont. 
438,  56  Pac.  865. 

[a]  If  evasive  return  filed  respond- 
ent may  be  fined  for  contempt.  Com. 
V.  Shee'han,  81   Pa.   132. 

80.  Springfield  v.  Hampden,  10  Pick. 
(Mass.)     59,    court    will    not    presume 

possible,  nor  indeed  probable,  facts 
which  do  not  appear  for  the  purpose 
of  invalidating  a  return.  See  also  At- 
torney-General V.  Sanilac  County,  42 
Mich.  72,  3  N.  W.  260. 

81.  People  V.  Kilduff,  15  111.  492, 
60  Am.  Dec.  769;  Board  of  Trade  v. 
Nelson,  62  111.  App.  541 ;  State  v.  Alex- 
ander, 115  Tenn.  156,  90  S.  W.  20; 
Harris  v.  State,  96  Tenn.  496,  34  S. 
W.  1017. 

82.  Fla.— State  v.  Haskell,  72  So. 
721;  State  v.  Sumter  County,  22  Fla.  1. 
Mo.— State  v.  Trammel,  106  Mo.  olO, 
17  S.  W.  502;  State  v.  Williams,  96 
Mo.   13,   8   S.   W.   771.     N.   Y.—In  re 
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deny  on  infonnation  and  belief,  in  the  return,  tlioiiyii  in  some  states  this 
is  permitted.®^ 

d.  Character  of  Defenses  or  Pleas.  —  (I.)  Generally.  —  Generally 
the  answer  or  return  should  deny  some  of  the  material  allegations  of 
the  relator's  pleading  or  show  a  legal  excuse  for  not  performing  the 
act  sought  to  be  enforced,**  unless,  of  course,  the  act  has  ])oen  per- 
formed and  a.  return  of  performance  is  made.*^  The  return  must  show 
a  right  to  refuse  obcfjienee  to  the  writ  under  its  allegations  and  not 
simply  a  prima  facie  right  in  the  respondent  irrespective  of  the  al- 
legations of  the  \\Tit.®^  Equitable  defenses  may  be  pleaded,  as  well 
as  legal. *^ 

(II.)  Matters  Subsequent  to  Issuance  of  Writ.  —  IMatters  occurring  sub- 
sequent to  the  issuance  of  the  writ  may  be  relied  upon.**  Thus  the 
respondent  may  show  that  he  has  performed  the  command  of  the 


Reiss,  30  Misc.  234,  62  N.  Y.  Supp. 
145. 

83.  People  v.  Alameda  County,  45 
Cal.  39.5;  State  v.  Coolcv,  5S  Minn.  514, 
60  N.  W.  338. 

84.  See  the  following:  U.  S. — Ben- 
bow  V.  Iowa  City,  7  Wall.  313,  19  L. 
ed.  79.  Conn. — Williams  v.  New  Hav- 
en, 68  Conn.  263,  36  Atl.  61;  Woodruff 
f.  New  York  &  N.  E.  R.  Co.,  59  Conn. 
63,  20  Atl.  17;  Evans  r.  Thomas,  32 
Kan.  469,  4  Pac.  833.  Ky.— Anderson 
County  Ct.  r.  Stone  &  Son,  18  B.  Mon. 
848.  La. — Shaw  r.  Howell,  18  La. 
Ann.  195.  Mass. — Sprinjifiold  v.  Hamp- 
den, 10  Pick.  59.  Mo. — State  v.  Bey- 
ers, 41  Mo.  App.  503.  Nev. — State  r. 
McCullough,  3  Nev.  202.  N.  J.— State 
ex  rel.  Gallagher  v.  Bd.  of  Public 
Wks.,  45  N.  ,T.  L.  465.  N.  Y.— People 
ex  rel.  Lefever  r.  Ulster  County,  32 
Barb.    473.      Okla.— Bailev   r.    Bolirant, 

3  Okla.  219,  41  Pac.  575.  Pa.— Com. 
ex  rel.  Hamilton  r.  Pittsburgh,  34  Pa. 
496.     Wis.— State  r.  Loan,  9  Wis.  279. 

See  ftiipra,  YI,   G,  4,  a. 

fa]  If  return  relies  on  exception  in 
statute  it  should  set  out  all  the  fafts 
necessary  to  bring  the  defense  within 
that  rjection.  State  r.  Beyers,  41  Mo. 
App.  503. 

85.  See  the  following:  Ala. — State 
r.  Williams,  69  Ala.  311.  Cal.— Thorn- 
ton r.  Hoge,  84  ("al.  231,  23  Pac  1112. 
Kan.— Evans  r.   Thomas,  32   Kan.   469, 

4  Pac.  833.  Miss.— Swan  v.  Gray,  44 
Miss.  393.  N.  J. — Silverthorne  r.  War- 
ren R.  Co.,  33  N.  .1.  L.  173;  State  r. 
Griscom,  8  N.  .L  L.  136.  N.  Y.— People 
ex  rel.  Crouse  r.  Fulton  Countv,  70  Hun 
560,  24  N.  Y.  Supp.  397.  N.  'O.— .lohn- 
Bton    V.    Cleaveland    County,    67    N.    C. 
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101.  Ohio.— State  r.  Crites,  48  Ohio 
St.  460,  28  N.  E.  178;  Universal 
Church  V.  Columbia  Twp.,  6  Ohio  445, 
27  Am.  Dec.  267.  S.  C— State  r.  Rich- 
land Countv,  28  S.  C.  258,  5  S.  E.  622. 
Va.— Whiting  v.  West  Point,  89  Va. 
741,  17  S.  E.  1.  Wis.— State  r.  Eaton, 
11  Wis.  29. 

[a]  If  respondent  elects  to  obey 
the  writ,  it  is  suflicient  to  set  forth 
this  fact  by  way  of  return,  averring 
with  sufficient  certainty  and  clearness 
his  compliance  with  the  mandate  of 
the  court,  substantially  following  the 
mandatory  clause  of  the  writ,  and  stat- 
ing his  performance  of  the  duty  as 
by  the  writ  commanded.  State  V. 
Williams.   69   Ala.    311. 

86.  Conn. — Williams  r.  New  Haven, 
68  Conn.  263,  36  Atl.  61.  Mo.— State 
V.  Bevers,  41  Mo.  App.  503.  Wis. 
State  r.  Loan,  9  Wis.  279. 

87.  Povereaux  v.  Brownsville,  29 
Fed.  742;  People  ex  rel.  Durant  Land 
Imp.  Co.  V.  Jeroloman,  139  N.  Y.  14, 
34   N.  E.   726. 

88.  Mo.— State  i'.  Weeks,  93  Mo. 
499,  6  S.  W.  266.  N.  Y.— People  ex  rel. 
Clark  V.  Highway  Cnmrs.,  1  Thomp.  & 
C.  193,  "This  writ  (alternative)  is  in 
the  nature  of  an  order  to  show  cause, 
and  any  cause  which  exists  at  the  time 
fixed  for  showing  cause  is  availal)lc 
as  an  answer  to  the  command  in  the 
writ.  Even  if  the  issuing  and  service 
of  the  writ  is  to  be  considered  the 
commencement  of  an  action,  still,  a 
fact  occurring  after  the  service  of  the 
writ,  if  of  a  nature  constituting  au 
answer  to  the  command  of  the  writ, 
may  be  sot  up  in  the  return  as  a  de- 
fense. Va. — Lights  V.  Yarnalls,  12 
Gratt.    (53   Va.)    292. 
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writ.^^  But  he  cannot,  under  the  issue  framed  on  his  answer,  estab- 
lish fact  that  he  has  resigned  since  issue  joined;  this  must  be  set 
up  by  a  plea  puis  darrein  continuance.^" 

(III.)  Plea  in  Abatement.'.^  —  The  respondent  may  plead  matters  in 
abatement  of  the  writ.^-  If  the  respondent  in  a  mandamus  proceeding 
pleads  to  the  merits,  he  therel)y  waives  his  plea  in  abatement  as  in 
an  ordinary  suit,^^  but  by  filing  a  motion  to  quash,  because  of  the  in- 
sufficiency of  the  allegations  of  the  writ,  before  the  writ  has  been  served 
on  him,  the  respondent  does  not  waive  his  right  to  plead  matters  in 
abatement  to  the  writ.^* 

(IV.)  Several  Defenses,  —  Several  defenses  may  be  set  up  in  the  same 
return,  and  if  any  one  defense  be  sufficient  the  return  will  be  upheld,^' 
but  if  the  defenses  are  inconsistent  or  repugnant  to  each  other  the 
whole  return  is  bad.^^ 

e.     Verification.  —  The  answer  or  return  must  generally  be  verified.^^ 

5.  Admissions.  —  The  relator  is  entitled  to  the  benefit  of  any  ad- 
missions in  the  return,^^  and  in  accordance  with  the  general  rule  of 
pleading,  if  the  facts  stated  in  the  petition  or  other  application  be 
not  denied  by  answer  they  stand  admitted  of  record. ^^     The  same  is 


89.  See  s^ipra,  VI,  G,  4,  a. 

90.  Thompson  v.  United  States,  103 
U.  S.  4S0,  26  Law.  ed.  521.  See  gen- 
erally the  title  "Puis  Darrein  Continu'- 
ance,  Pleas  of." 

91.  See  generally  the  title  " Abate- 
ment, Pleais  of." 

92.  State  ex  rel.  Gilbert  Eliott  & 
Co.  V.  Lake  Torpedo  Boat  Co.,  90  Conn. 
638,  98  All.  580,  L.  R.  A.  1916F,  1033, 
as  for  example  failure  to  verify  ap- 
plication. 

93.  Conn. — ^See  State  ex  rel.  Gilbert 
Eliott  &  Co.  V.  Lake  Torpedo  Boat  Co., 
90  Conn.  638,  98  Atl.  580,  L.  R.  A. 
1916F,  103.S.  ni.— Silver  v.  People,  45 
111.  224.  W.  Va. — Fisher  v.  Charleston, 
17  W.  Va.  595. 

94.  State  ex  rel  Gilbert  Eliott  &  Co. 
r.  Lake  Torpedo  Boat  Co.,  90  Conn. 
638,  98  Atl.  580,  L.  R.  A.  1916P,  1033. 

95.  U.  S. — Ex  parte  Newman,  14 
Wall.  152,  20  L.  ed.  877.  Ala,.— Ex 
parte  Candee,  48  Ala.  386;  Ex  parte 
Selma  &  Gulf  R.  R.  Co.,  46  Ala.  230; 
Comrs.  Court  of  Tallapoosa  v.  Tarver, 
21  Ala.  661.  111.— People  i\  Horton,  46 
111.  App.  434.  Ind. — Clarke  County  v. 
State,  61  Ind.  75.  Kan. — Evans  V. 
Thomas,  32  Kan.  469,  4  Pac.  833.  Mo. 
State  V.  Moss,  35  Mo.  App.  441.  Mont. 
State  i\  Board  of  Canvassers,  13  Mont. 
23,  31  Pac.  879.  N.  J.— State  ex  rel. 
Gallager  v.  Board  of  Public  Works,  45 
N  J.  L.  465.  N.  Y.— People  ex  rel. 
Lefever  v.  Ulster  County,  32  Barb.  473; 


People  ex  rel.  Neftaniel  v.  Order  of 
American  Star,  21  Jones  &  S.  66.  Eng. 
Rex  V.  Cambridge,  4  Burr.  2008,  2  T.  R. 
456,  98  Eng.  Reprint  46,  100  Eng.  Re- 
print  245. 

96.  Ala.— E^r  parte  Candee,  48  Ala. 
386.  Mo.— State  v.  Moss,  35  Mo.  App. 
441.  N.  J.— State  ex  rel.  Gallager  v. 
Board  of  Public  Works',  45  N.  J.  L. 
465.  N.  Y. — People  ex  rel.  Beaty  v. 
Police  Board,  9  Abb.  Pr.  257.  Eng. 
Rex  V.  Cambridge,  4  Burr.  2008,  2 
T.  R.  456,  98  Eng.  Reprint  46,  100 
Eng.  Reprint  245;  Reg.  v.  Norwich,  2 
Salk.  436,  91  Eng.  Reprint  379;  Rex 
V.  York,  5  T.  R.  66,  101   Eng.  Reprint 

As   to   inconsistent   defenses,    see    2 

Standard  Proc.  26,  et  seq. 

97.  Chance  v.   Temple,   1   Iowa  179. 

98.  Mich. — Jones  v.  Board  of  Edu- 
cation, 88  Mich.  371,  50  N.  W.  309; 
People  V.  Pritchard,  19  Mich.  470. 
Tenn.— State  r.  Marks,  6  Lea  12,  where 
defendant  makes  return  under  oath. 
Wis.— State  v.  Fetter,   12  Wis.   566. 

99.  U.  S.— Von  Hoffman  v.  Quincy, 
4  Wall.  535,  18  Law.  ed.  403.  111. 
Chicago  V.  People,  215  111.  235,  74  N. 
E.  137;  Cleary  v.  Hoobler,  207  111.  97, 
69  N.  E.  967;  People  v.  Cook  County, 
180  111.  160,  54  N.  E.  164;  Chicago  & 
A.  R.  Co.  V.  Suffern,  129  111.  274,  21  N. 
E.  824.  Ind. — See  Indianapolis  &  C. 
R.  Co.  V.  State,  37  Ind.  489.  Mich. 
Michigan  B.  R.  Com.  v.  Detroit  &  M. 
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tnie  where  the  denials  are  insuffieient  in  law  to  raise  an  issue. ^ 

IT.  Demurrer,  Reply,  etc.,  op  Relator.  —  1.  Demurrer  to  Return 
or  Answer.^  —  The  answer  or  return  of  the  respondent  may  be  de- 
imuTcd  to,^  and  on  demurrer  the  defense  set  up  hy  the  answer  must 
be  sufficient  as  a  whole. ■•  Following;  the  creneral  ruh',  on  demurrer  all 
well  pleaded  facts  in  the  return  are  admitted.^  On  demurrer  to  the 
return  the  court  will  look  back  to  the  first  error  in  the  pleadings  and 
decide  aecordincrly.''' 

2.     Reply,   etc.,  of  Relator.  —  In  some  states  the  complainant  or 


E.  Co.,  192  Mich.  426,  158  N.  W.  1048; 
Berube  r.  Wheeler,  128  Mich.  32,  S7 
N.  W.  50;  Grand  ftapids  V.  Burliiifiame, 
102  Mich.  .321,  fiO  N.  W.  69S;  Jones  v. 
Detroit  Bd.  of  Edur-ation,  SS  Mich.  371, 
50  N.  W.  309.  Neb.— State  v.  Baus- 
hausen,  49  Neb.  558,  68  N.  W.  950; 
Linch  r.  State,  30  Neb.  740,  47  N.  W. 
88;  State  r.  Gandy,  12  Neb.  233,  11  N. 
W.  296.  Nev.— State  r.  Murphy,  29 
Nev.  149,  85  Pac.  1004;  State  v.  Mc- 
Cullough,  3  Nev,  202.  N.  Y.— People 
ex  rcl.  McEnroe  v.  Wells,  89  App.  Div. 
89,  85  N.  Y.  Supp.  438;  Stutzbach  v. 
Coler,  62  App.  Div.  219,  70  N.  Y.  Supp. 
901 ;  People  ex  rel.  Bowers  v.  Dalton, 
23  Misc.  294,  50  N.  Y.  Supp.  1028. 
Ohio.— State  r.  Hawes,  43  Ohio  St.  16, 
1   N.  E.  1.     Okla. — Pitzer  r.  Territory, 

4  Okla.  86,  44  Pac.  216.  Tenn.— State 
r.  Alexander,  115  Tenn.  156,  90  S.  W. 
20;  Harris  v.  State,  96  Tenn.  496,  34 
S.  W.  1017;  State  v.  Marks,  6  Lea  12. 
Wis.— State  v.  Kellogg,  95  Wis.  672, 
70  N.   W.  300. 

1.  D,  C— United   States  v.   Bayard, 

5  Maekev  428.  111.— People  r.  Crabb, 
156  111.  155,  40  N.  H  319.  Mo.— State 
r.  Williams,  96  Mo.  13,  8  S.  W.  771. 
Nev.— State  r.  McCullough,  3  Nev.  202. 
Tex.— Burrell  v.  Blanchard,  51  S.  W. 
46;  May  v.  Finlev,  91  Tex.  352,  43  S. 
W.  257. 

2.  Form  of  Demurrer. — (Title  of 
court  and  cause.)  The  relator  herein 
demurs  to  the  return  of  ,T.  K.  to  the  al- 
ternative writ  of  mandamus  issued  in 
this  cause  on  the  ground  that  it  ap- 
pears upon  the  face  thereof  that  the 
same  does  not  state  facts  sufficient  to 
constitute  a  ddfense  nor  show  any 
cause   for  not   obeying  said  writ. 

3.  U.  S. — Galena  r.  Amy,  5  Wall. 
705,  18  Law.  ed.  560.  Ark.-^Newton  r. 
Askew,  53  Ark.  476,  14  S.  W.  670; 
Hempstead  v.  Underbill's  Heirs,  20 
Ark.  337.  Conn. — Williams  r.  New 
Haven,  68  Conn.  263,  36  Atl.  61;  Wood- 
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ruff  r.  New  York  &  N.  E.  R.  Co.,  59 
Conn.  63,  20  Atl.  17;  New  ILiven  & 
N.  Co.  V.  State,  44  Conn.  376.  HI. 
People  V.  Powell,  274  Til.  222, 
113  N.  E.  614;  Dement  r.  Rokker, 
126  Til.  174,  19  N.  E.  33.  Ind.— Potta 
V.  State,  75  Tnd.  330;  Roone  County  v. 
State,  61  Tnd.  379.  Md.— Barney  v. 
State,  42  Md.  480;  Hardcastle  r.  ^L-lrv- 
land  &  D.  R.  Co.,  32  Md.  32.  Mo. 
State  r.  Moss,  35  ISfo.  App.  441.  N.  J. 
Silverthorne  r.  Warren  R.  Co.,  33  N. 
J.  L.  173.  N".  Y.— People  ex  rcr.  Shaut 
r.  Chamnion,  16  Johns.  61;  People  ex 
rcl.  McKinight  r.  Beebe,  1  Barb.  379; 
People  ex  rcl.  McGuire  v.  Bricklayers' 
Benev.  &  P.  T^nion,  20  App.  Div.  8,  46 
N.  Y.  Supp.  648.  Pa. — Com.  r.  Alle- 
ghenv  Countv,  32  Pa.  21  «^.  W.  Va. 
Fisher  r.  Charleston,  17  W.  Va.  595. 
See  generally  the  title  "Demurrer." 
4.  People  ex  rcl.  Douglas  v.  Powell, 
274  Til.  222,  113  N.  E.  614.  "Answer 
categorically  denied  the  av(^rments  of 
fact  in  the  petition,  ami  those  denials, 
if  contained  in  pleas,  would  have 
tendered  issues  of  fact  and  would  have 
been  suflficient.  The  answer,  however, 
went  on  to  set  up  the  defense  which 
the  court,  on  demurrer,  held  to  be  bad, 
and  the  demurrer  was  properly  sus- 
I  tained.'' 

I  5.  .lobe  r.  Urquhart,  lfi2  Ark.  470, 
143  S.  W.  121,  Ann.  Cas.  1914A,  351. 
6.  People  ex  rcl.  Post  r.  Ransom,  2 
N.  Y.  490;  Commercial  Bank  r.  Canal 
Comrs.,  10  Wend.  (N.  Y.)  25;  Doolit- 
tle  t;.  Cabell  County  Ct.,  28  W.  Va. 
158;  Fisher  r.  Charleston,  17  W.  Va. 
595,  614.  See  6  Standard  Proc.  957, 
et  seq. 

[al  But  where  a  demurrer  to  the 
petition  has  been  overruled  a  nintion 
to  carry  a  demurrer  to  the  answer 
back  to"  the  petition  will  be  denied. 
People  f.  Powell,  274  111.  222,  113  N.  E. 
614. 
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relator  may  reply  to  the  answer  or  return/  and  the  pleadings  proceed 
as  in  an  ordinary  common  law  suit,  till  the  parties  are  at  issue  in 
fact  or  law.^  But  at  cominon  law  the  return  was  taken  as  true  and 
the  relator  could  not  traverse  it,^  and  if  the  return  was  sufficient  in 
law  but  false  in  fact,  the  relator  was  forced  to  resort  to  his  action 
against  the  defendant  for  a  false  return.^" 

1.  Trial  or  Hearing.  —  1.  In  General.  —  The  issues  of  fact  or  law 
which  are  finally  raised  are  now  tried  as  in  an  ordinary  action  at 
law/^  though  at  common  law  it  seems  that  the  case  was  determined 
entirely  upon  the  alternative  writ  and  the  return  thereto.^^  The 
pleadings  in  the  case  must  be  before  the  court  on  the  trial. ^^ 

2.  Framingf  of  Issues.  —  In  some  states  the  relator  desiring  to 
prove  the  truth  of  matters  of  fact  denied  in  the  return  applies  to 
the  court  for  an  order  framing  issues,^*  otherwise  the  facts  set  up 
by  the  respondent  in  his  return  are  admitted  by  the  relator.^' 

3.  Time  and  Place  of  Trial.  —  A  trial  or  hearing  cannot  be  had 
until  a  return  has  been  made  and  the  pleadings  completed.^^  In  some 
jurisdictions  a  .judge  has  no  authority  to  hear  the  matter  at  cham- 
bers.^'^  or  during  vacation.^*  In  others,  however,  a  contrary  rule 
prevails.^^ 

4.  Notice  of  Trial.  —  Mandamus  proceedings  are  held  not  to  be 
calendar  cases  requiring  a  certain  number  of  days'  notice  of  trial. ^'^ 


7.  State  V.  Lusitanian  Portuguese 
Soc,  15  La.  Ann.  73  (this  was  first 
permitted  by  statute  of  9th  Anne, 
Chap.  20);  Fisher  v.  Charleston,  17  W. 
Va.  595. 

[a]  In  Michigan  the  court  may  per- 
mit a  replication,  but  the  more  com- 
mon and  expeditious  practice  is  to  dis- 
pense with  the  replication  and  state 
the  issues  in  the  form  of  questions  on 
the  coming  in  of  the  answer.  Lewis  v. 
Detroit  Board  of  Education,  139  Mich. 
306,   102   N.   W.   756. 

8.  Fisher  v.  Charleston,  17  W.  Va. 
595. 

9.  Chance  v.  Temple,  1  Iowa  179; 
Fisher  r.  Charleston,  17  W.  Va.  595. 

10.  See  Fisher  v.  Charleston,  17  W. 
Va.  595. 

[a]  This  was  changed  by  statute 
and  the  relator  could  reply  to  the  re- 
turn by  traverse  or  by  way  of  confes- 
sion and  avoidance.  Fisher  v.  Charles- 
ton, ]?  W.  Va.  595;  St.  (1711)  9  Anne, 
Ch.  20;  St.  (1843)  6  &  7  Vic.  Ch.  67; 
St.    (1854)    17   &   18   Vic.   Ch.    125. 

11.  Fisher  v.  Charleston,  17  W.  Va. 
595.  See  State  v.  Lusitanian  Portu- 
guese Society,  15  La.  Ann.  73,  on  the 
hearing,  at  least  in  cases  against  other 
than  judicial  officers,  the  relator  may 
either  rely  upon  the  insufficiency  of 
the  return  alone,   or  he  may   traverse 


the  same  by  proof  wifhout  any  formal 
answer  to  same  and  thereupon  the  an- 
swer and  proof  will  be  considered  to- 
gether. But  he  cannot  after  having 
failed  in  one  mode  of  trial,  resort  to 
the   other. 

12.  Fisher  v.  Charleston,  17  W.  Va. 
595. 

13.  People  ex  rel.  .Jones  v.  Kent  Cir- 
cuit Judge,  34  Mich.  373;  People  ex 
rel.  Bently  v.  Highway  Comrs.,  7  Wend. 
(N.  Y.)  474;  People  ex  rel.  Phelps  v. 
Delaware  Common  Pleas,  2  Wend.  (N. 
Y.)   256. 

14.  Lewis  V.  Board  of  Education, 
139  Mich.   306,  102   N.  W.  756. 

15.  Loomis  v.  Eogers  Twp.,  53  Mich. 
135,  18  N.  W.  596. 

16.  State  V.  Kelly,  41  S.  C.  551,  22 
S.  E.  1007. 

17.  Palmer  v.  McChesney,  26  Ark. 
452;  People  ex  rel.  Lower  v.  Donovan, 
135  N.  Y.  76,  31  N.  E.  1009. 

18.  State  V.  Crook,  123  Ala.  657,  27 
So.  334;  Reese  v.  Steele,  73  Ark.  66, 
83  S.  W.  335,  83  S.  W.  1136.  Stee  16 
Standard  Proc.   627. 

19.  See  16  Standard  Proc.  628,  and 
Roberts  v.  Munroe  (Tex.  Civ.  App.), 
193  S:  W.  734. 

20.  Berube  v.  Wheeler,  128  Mich. 
32,  87  N.  W.  50. 
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5.  Trial  by  Jury.-^  —  In  some  states  a  trial  by  jury  is  not  proper 
in  mandamus  proceedings,"  but  in  other  jurisdictions  a  trial  by  jury 
is  a  matter  of  constitutionaP^  or  statutory^*  ricjht,  or  the  statute  leaves 
the  matter  in  the  discretion  of  the  court."  If  there  be  no  question  of 
fact  to  be  decided  a  jury  will  of  course  be  refused.^^ 

6.  Reference.  —  In  some  jurisdictions  a  reference  to  take  proof  is 
held  proper."  An  appellate  court  from  which  a  writ  of  mandanuis 
has  issued,  will  usually  send  issues  of  fact  to  a  court  of  general 
jurisdiction  for  trial.^  Where  issues  of  fact  are  referred  to  an  in- 
ferior tribunal,  the  entire  record  is  not  sent  do\\T3,  only  the  particular 
issues  to  be  tried, -^  and  the  finding  thereon  is  returned  to  the  higher 
court. ^° 

7.  Scope  of  Examination.  —  a.  In  General.  —  IMatters  occurring 
after  institution  of  the  proceedings  may  be  considered  in  determining 
whether  the  peremptory  writ  should  issue. ^^  On  mandamus  to  enforce 
a  judgment  rendered  in  another  proceeding  errors  of  law  or  irregular- 
ities in  practice  occurring  in  that  proceeding  will  not  be  considered. ^- 


21.  See  generally  the  title  "Juries 
and  Jurors. ' ' 

22.  Conn. — Castle  r.  Lawlor,  47 
Conn.  :540.  Fla. — State  v.  Suwannee 
County,  21  Fla.  1.  Minn.— State  v. 
Sherwood,  15  Minn.  221,  2  Am.  Rep. 
116.  Mo. — See  State  v.  Goodfellow,  1 
Mo.  App.  495.  Neb. — Mayer  v.  State, 
52  Neb.  764,  73  N.  W.  214.  Ohio. 
Dutten    i;.    Hanover,   42   Ohio    St.    215. 

See   16   Standard  Prog.   905. 

23.  Ala. — Commissioners'  Court  V. 
Tarver,  21  Ala.  661.  Colo. — People  v. 
Grand  County,  6  Colo.  202.  lU.— Peo- 
ple V.  Board  of  Education,  127  HI.  613, 
21  N.  E.  187.  Ind.— Burnsville  Turn- 
pike Co.  V.  State,  119  Ind.  3S2,  20  N. 
E.  421,  3  L.  R.  A.  265;  State  r.  Burns- 
ville Turnpike  Co.,  97  Ind.  416,  jury 
may  be  demanded  by  either  party. 
Mich.— Frey  v.  Miehie,  68  Mich.  323, 
36  N.  W.  184.  Pa.— See  Com.  v.  Mc- 
Candless,  129  Pa.  492,  8  Atl.   159. 

See  16  Standard  Proc.  905. 

24.  Ky.— Maddox  v.  Graham,  2 
Mete.  56.  Md. — Weber  v.  Zimmerman, 
23  Md.  45.  Minn. — State  v.  Chicago, 
etc.  R.  R.,  3S  Minn.  281,  37  N.  W. 
782.  Wis. — State  v.  Pierce  Count v,  71 
Wis.  321,  37  N.  W.  231, 

25.  Chumasero  v.  Potts,  2  Mont. 
242. 

26.  TJ,  S, — Marion  County  r.  Coler, 
75  Fed.  352,  21  C.  C.  A.  392,  where  all 
material  facts  arc  admitted.  Mich. 
People  V.  Decatur  Twp.  Board,  33 
Mich.  335.  Utah. — Lvman  v.  Martin, 
2  Utah  136. 

Vol.  XIX 


27.  Mich. — Haines  r.  Saginaw  Coun- 
ty, 87  Mich.  237,  49  N.  W.-  310,  where 
a  long  account  is  involved.  S.  C. 
State  V.  Columbia,  22  S.  C.  582.  Tenn. 
Newman  v.  Justices  of  Scott  County, 
1    Heisk.    787. 

See  generally  the  title  "References." 

[aj  Only  by  consent  of  parties  un- 
der the  statute.  People  c.r  rel.  Nel'tan- 
iel  V.  Order  of  American  Star,  21  .Jones 
&  S.  (N.  Y.)  66.  See  Thomas  v.  Smith, 
1  Mont.  21. 

281  Cal, — CaJaverasi  County  v. 
Brockway,  30  Cal.  325.  See  also  Thorn- 
ton r.  Hoge,  84  Cal.  231,  23  Pac.  1112, 
Mich. — Haines  v.  Saginaw  Countv,  87 
Mich.  237,  49  N.  W.  310;  Miner  r.'Ved- 
der,  66  Mich.  101,  33  N.  W.  47.  Minn, 
State  r.  Lake,  28  Minn.  362,  10  \.  W, 
17.  Wis,— State  v.  Gratiot,  17  Wis. 
245;   State   v.  Saxton,   14  Wis,   123. 

29,  Roscommon  Twp.  v.  Midland 
Suprs.,  49   Mich.  454,   13   N.   W.  814. 

30,  Calaveras  County  v.  Brockway, 
30  Cal.  325. 

31,  State  v.  Williams,  68  Conn.  131, 
35  Atl.  24,  421,  48  L.  R.  A.  465.  See 
supra,  V,  G,  4,  a,  (II), 

32,  Schmid  v.  City  of  Portland,  83 
Ore.  583,  163  Pac.  1159.  See  also 
Lauraine  v.  Ashe  (Tex.),  191  S,  W, 
563, 

Such  attack  is  a  collateral  one.  15 
Standard   Proc.   385. 

Wl>en  a  judgment  is  subject  to  col- 
lateral attack.  See  15  Standard  Pboc. 
415, 
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b.  Constitutionality  of  Statute.  —  Generally  the  court  will  inquire 
into  the  constitutionality  of  the  statute  on  which  the  duty  of  respond- 
ent, or  right  of  the  relator  depends  ;^^  but  the  court  will  not  inquire 
into  the  constitutionality  of  an  ordinance  or  statute  which  is  only 
collaterally  involved.^* 

e.  Bight  or  Title  to  Office.  —  The  court  will  not  generally  try  the 
title  to  an  office  on  mandamus ;  only  the  prima  facie  right  thereto  will 
be  considered.^^  Nor  will  the  question  of  eligibility  be  tried  on 
mandamus.^*' 

J.  Findings  and  Judgment  or  Order.  —  1,  In  General.  —  At 
common  law  no  formal  judgment  was  required,  the  peremptory  writ, 


33.  Fla.— McConihe  v.  State,  17  Fla. 
2."8,  validity  of  statute  set  up  by  re- 
spondents as  extending  time  for  per- 
formance may  be  determined.  Ind. 
Parker  v.  State,  133  Ind.  178,  32  N.  E. 
836,  33  N.  E.  119,  18  L.  K.  A.  567. 
Neb.— See  State  v.  Stevenson,  18  Neb. 
416,  25  N.  W.  585.  And  see  State  v. 
Douglass  County,  18  Neb.  506,  26  N. 
W.  315,  where  the  court  holds  that 
the  constitutionality  of  a  statute  can- 
not be  disposed  of  in  a  summary  man- 
ner and  where  mandamus  is  sought  on 
the  eve  of  an  election  to  compel  action 
which  necessitates  the  holding  of  stat- 
ute unconstitutional,  the  writ  will  be 
denied.  N.  D. — McDermont  V.  Dinnie, 
e  N.  D.  278,  69  N.  W.  294. 

34.  Ala. — Ex  parte  State  ex  rel. 
City  of  Birmingham,  164  Ala.  576,  51 
So.  309,  mandamus  to  compel  court  to 
proceed  with  trial  for  violation  of  an 
ordinance, — the  validity  of  the  ordi- 
nance will  not  be  inquired  into.  Cal. 
People  V.  Supervisors  of  San  Francisco, 
20  Cal.  591,  where  relator  seeks  to 
compel  the  performance  of  an  act  un- 
der a  statute  he  cannot  raise  the  ques- 
tion of  the  constitutionality  of  such 
statute.  Idaho. — Wright  v.  Kelley,  4 
Idaho  624,  43  Pae.  565,  cannot  ques- 
tion constitutionality  of  act  collater- 
ally in  an  application  for  writ  of  man- 
date by  a  private  party  to  enforce  a 
private  right.  Utah. — Maxwell  t\  Bur- 
ton, 2  Utah  595,  where  it  is  held  that 
the  court  will  not  inquire  into  the  val- 
idity of  a  statute  when  mandamus  is 
sought  to  compel  an  officer  to  undo  an 
act  which  he  has  done  pursuant  to 
such  statute. 

[a]  "It  is  rarely,  if  ever,  proper 
to  award  a  mandamus  in  a  case  in 
which  it  can  only  be  done  by  declar- 
ing an  act  of  the  legislature  unconsti- 
tutional.     That    should   be    done   in    a 


more  solemn  mode  of  adjudication, 
upon  a  full  trial,"  all  parties  being  in 
court.  People  ex  rel.  Bradley  v.  Ste- 
phens, 2  Abb.  Pr.  N.  S.    (N.  Y.)    348. 

35.  AJa. — ^Goodwyn  v.  Sherer,  145 
Ala.  501,  40  So.  279.  Fla.— State  v. 
Johnson,  35  Fla.  2,  16  So.  786,  31  L. 
E.  A.  357  (will  not  go  behind  certifi- 
cate of  election);  State  v.  Gamble,  13 
Fla.  9.  La.— State  v.  Pitot,  21  La. 
Ann.  336;  State  v.  Wrotnowski,  17  La. 
Ann.  156.  Mich. — Moiles  v.  Watson,  60 
Mich.  415,  27  N.  W.  553;  People  ex  rel. 
Mead  v.  Ingham  County,  36  Mich.  416. 
Minn. — State  v.  Churchill,  15  Minn. 
455.  Mo. — State  v.  Auditor,  34  Mo. 
375.  Neb.— State  v.  Plambeck,  36  Neb. 
401,  54  N.  W.  667;  State  v.  Dodson,  21 
Neb.  218,  31  N.  W.  788.  N.  J.— O'Don- 
nel  v.  Dusman,  39  N.  J.  L.  677;  Feurey 
V  Eoe,  35  N.  J.  L.  123.  N.  Y.— People 
ex  rel.  Dolan  v.  Lane,  55  N.  Y.  217. 
N.  D.— State  v.  Archibald,  5  N.  D.  359, 
66  N.  W.  234,  it  is  proper  to  try,  in 
mandamus  proceedings,  all  questions 
relating  to  the  prima  facie  title.  Ore. 
Stevens  i).  Carter,  27  Ore.  553,  40  Pac. 
1074,  31  L.  E.  A.  342.  Pa.— Flick  v. 
Harpham,  1.3  Pa.  Co.  Ct.  648.  S.  D. 
State  ex  rel.  Ayers  v.  Kipp,  10  S.  I>. 
495,  74  N.  W.  '440;  Fuller  v.  Eoberts 
County,  9  S.  D.  216,  63  N.  W.  308; 
Driscoll  V.  Jones,  1  S.  D.  8,  44  N.  W. 
726. 

[a]  Legality  of  election  cannot  be 
gone  into.  State  r.  Johnson,  35  Fla. 
2,  16  So.  786,  31  L.  E.  A.  357. 

[b]  But  see  People  v.  Weber,  86  111. 
283,  that  where  officer  seeks  to  recover 
fees  his  title  to  the  office  may  be  in- 
quired into  as  the  matter  is  not  then 
raised  collaterally. 

36.  Cal.— Turner  v.  Melony,  13  Cal. 
621.  Minn. — State  v.  Sherwood,  15 
Minn.  221,  2  Am.  Eep.  116.  Mont. 
State  V.  Cook,  17  Mont.  529,  43  Pac. 
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issuing  upon  order  of  court,"  being  regarded  as  the  final  determina- 
tion of  the  rights  of  tlie  parties.^'s  But  now,  by  statute  in  several 
states,  a  formal  judgment  must  be  entered  before  tlie  peremptory  writ 
will  issue,^''  and  it  seems  that  findings  of  fact  should  be  made  if  they 
are  not   waiv.d.-"'     Judgment  should   not  be  rendered  in  vacation.*^ 

2.  Form  and  Contents  of  Judgment.  —  The  act  required  to  be 
performed  should  ho  clearly  stated  in  the  judgment,"  and  if  it  be 
an  act  required  by  statute  the  judgment  should  follow  the  language 
of  the  statute."  The  method  by  which  the  act  required  is  to  be  per- 
formed should  sometimes  be  stated.'** 

A  personal  judgment  cannot  generally  be  ordered  against  the  re- 
spondent." 

3.  Relief  Granted. —  The  court  need  not  grant  the  prayer  in  its 
entirety  but  only  such  relief  as  the  relator  is  shoA\Ti  to  be  entitled 
to,**'  and  relief  cannot  be  given  which  would  require  acts  not  within 
the  power  or  duty  of  the  respondent,*'^  or  which  would  infringe  the 
rights  of  a  person  not  a  party  to  the  mandamus  proceeding.*^ 

4.  Conclusiveness  of.  —  A  judgment  rendered  on  the  merits  in  a 
mandamus  proceeding  is  res  judicata.*^     The  estoppel  operates  only 


928.     Ore.— Stevens  i\  Carter,  27   Ore. 
553,  40  Pac.   1074,  31  L.  R.  A.  342. 

37.  Supervisors  r.  Durant,  9  Wall. 
(U.  S.)  736,  19  Law.  ed.  813;  Chance 
t\   Temple,   1    Iowa   179. 

fa]  Proper  form  of  order  awarding 
writ  is  ' '  let  the  writ  be  made  peremp- 
torv. "     Chance  v.  Temple,  1  Iowa  179. 

['bl  Entry  Nunc  Pro  Tunc— The 
entry  of  the  order  on  the  docket  may 
on  motion  be  ordered  by  the  court  to 
be  made  nunc  pro  tunc.  Supervisors 
f.  Durant,  9  Wall.  (U.  S.)  736,  19  Law. 
ed.  813. 

38.  Com.  ex  rel.  Overseers  of  Poor 
V.  Union  Twp.,  4  Kulp  (Pa.)  87;  State 
V.   Younj:,   6   S.   D.    406,   61    N.   W.    165. 

[a]  If  the  peremptory  writ  issue  in 
the  first  instance,  no  formal  judgment 
need  be  entered  prior  to  its  issuance. 
People  ex  rel.  Muir  v.  Throop,  12  Wend. 
(N.  Y.)  181;  State  v.  Young,  6  S.  D. 
406,  61   N.  W.   165. 

39.  Com.  ex  rel.  Overseers  of  Poor 
V.  Union  Twp.,  4  Kulp  (Pa.)  87;  State 
V.   Young,   6   S.    D.   406,   61    N.   W.    165. 

fa  I  Two  separate  judgments  can- 
not be  liad  in  a  rn.'iiiilainu.s  proceeding. 
McDonald  v.  .Fudson,  97    111.   Aj)]).  414. 

40.  U.  S.— West  Virninia  Northern 
R.  Co.  t.  United  States,  134  Fed.  198, 
67  C.  C.  A.  220,  court  is  not  required 
to  make  findings  of  special  issues  of 
fact.  Conn. — State  r.  New  Haven,  41 
Conn.  134,  mandamus  proceeding  is 
"action"   within    meaning   of   statute 
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providing:  "whenever  any  action  at 
law  .shall  be  tried  by  the  Superior 
Court  without  a  jury,  said  court  shall 
find  .  .  .  the  facts  upon  which  the 
judgment  ...  is  founded."  ill. — Wei- 
mer  v.  People,  72  111.  App.  119,  need 
not  be  recited  in  the  judgment. 

41.  State  r.  Crook,  123  Ala.  657,  27 
So.  334,  unauthorized  and  void.  Com- 
pare stipra,  VI,  I,  3. 

42.  Geneva  v.  People,  98  HI.  App. 
315. 

43.  Rizer  v.  People,  18  Colo.  App. 
40,   69   Pac.   315. 

44.  State  Board  of  Equalization  v. 
People,  191  111.  528,  61  N.  E.  339,  58 
L.  R.  A.  513,  court  should  not  however 
undertake  to  control  the  discretion  or 
judgment  of  a  state  board  of  equaliza- 
tion in  making  a  valuation  and  assess- 
ment.    See  infra,  VI,  K,  4. 

45.  Sweeny  v.  Maynard,  52  Cal. 
468,  that  wiiere  auditor  directed  to 
draw  warrant  in  a  certain  sum,  a  per- 
sonal judgment  cannot  be  entered 
against  the  auditor  for  that  sura. 

46.  C.oshen  ITighwav  Comrs.  r.  Jack- 
son. 165  111.  17,  45  N.  E.  lOoO. 

47.  Te.xas  Mexican  Ry.  Co.  v.  Jar- 
vis.  SO  Tfx.  456,  15  S.  W.  1089. 

48.  People  v.  Turtia,  41  Mfch.  723, 
49  N.   W.  923. 

49.  Oal— Visher  v.  Smith,  02  Cal. 
60,  28  Pac.  94.  Conn.— State  r.  Hart- 
ford St.  Ry.  Co.,  76  Conn.  174,  .56  Atl. 
506.     Fla.— Sauls   r.   Freeman,   24   Fla. 
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as  to  the  parties  to  the  proceeding  and  their  privies,""  and  only  as 
to  matters  in  issue  in  the  first  proceeding."^  If  the  writ  be  refused 
but  not  on  the  merits,  a  second  proceeding  may  be  brought."^ 

Where  a  judgment  is  rendered  directing  a  writ  against  a  county, 
city  or  town  in  its  corporate  name,  or  against  a  board  or  officer  who 
represents  the  municipality,  in  the  absence  of  fraud  or  collusion  it 
will  bind  the  citizens  and  taxpayers."^ 

K.  Peremptory  Writ,  —  1.  General  Statement.  —  The  peremp- 
tory wtit  is  one  commanding  absolutely  that  the  defendant  do  the 
thing  required,^* 

2.  Notice,  —  The  respondent  must  be  given  notice  before  the 
peremptory  writ  can  issue.''^    This  notice  is  given  by  serving  respond- 


209,  48  So.  525,  12  Am.  St.  Eep.  190. 
Mich. — Hoffman  v.  Silverthorn,  137 
Mich.  60,  100  N.  W.  183.  Minn.— State 
V.  Hard,  25  Minn.  460.  Wash. — Achey 
V.  Creech,  21  Wash.  319,  58  Pac.  208, 
party  having  right  to  recover  dam- 
ages in  a  mandamus  proceeding,  by 
reason  of  a  particular  statute,  cannot, 
after  having  prosecuted  to  final  judg- 
ment an  action  for  mandamus,  insti- 
tute a  second  action  to  recover  the 
damages.  The  law  will  presume  he  de- 
manded and  received  in  the  first  ac- 
tion, all  that  he  was  entitled  to. 

Conclusiveness  of  judgments  gener- 
Jllly,  see  15  Standard  Proc.  377,  485, 
and  the  title  "Res  Judicata." 

60,     People  v.  Smyth,  28  Cal.  21. 

[a]  Parties  must  be  same  in  second 
proceeding  for  rule  to  apply.  State  v. 
St.  Louis  &  S.  F.  Ey.  Co.,  29  Mo.  App. 
301. 

51,  Commissioners'  Court  i\  State 
ex  rel.  City  of  Tuscaloosa,  180  Ala.  479, 
61   So.  431. 

[a]  Claim  or  demand  must  be  the 
same  for  rule  to  apply.  State  v.  Cool- 
ey,  58  Minn.  514,  60  N.  W.  338. 

52.  Mich. — Hoffman  v.  Silverthorn, 
137  Mich.  60,  100  N.  W.  183.  Mo. 
See  State  v.  Moss,  35  Mo.  App.  441. 
Neb. — State  v.  Baushausen,  49  Neb. 
558,  68  N.  W.  950.  N.  Y.— People  ex 
rel.  Andrus  v.  Champlain  Bd.  of  Audi- 
tors, 33  App.  Div.  277,  53  N.  Y.  Supp. 
739.  Okla.— Allen  v.  Reed,  10  Okla. 
105,  60  Pac.  782,  63  Pac.  867.  Tex. 
Shirley  v.  Conner,  98  Tex.  63,  80  S.  W. 
984,  81  S.  W.  284.  Wis.— State  ex  rel. 
Faber  v.  Hinkel,  131  Wis.  103,  111  N. 
W.  217. 

[a]  "It  does  not  follow,  because 
the  mandamus  was  denied,  that  the 
court  passed  upon  the  merits  of  plain- 
tiff's application.     The  mandamus  may 


have  been  denied  because  no  case  was 
made  that  appealed  to  the  discretion- 
ary power  of  the  court,  because  re- 
lator had  a  manifest  legal  remedy  of 
which  he  could  not  be  deprived,  or  be- 
cause mandamus  was  not  the  proper 
remedy.  If  the  mandamus  was  denied 
for  either  of  these  reasons,  no  author- 
ity need  be  cited  to  the  proposition 
that  that  decision  was  not  res  judicata. 
Though  the  members  of  this  court 
might  ascertain  by  consulting  their 
own  recollections  the  precise  ground 
upon  which  that  decision  proceeded,  it 
is  obvious  to  the  slightest  reflection 
that  such  a  course  cannot  be  adopted. 
We  are  bound  to  proceed,  in  deter- 
mining this  case,  on  legal  grounds.  Wo 
can  avail  ourselves  of  no  evidence 
which  was  not  presented  to  the  lower 
court.  .  .  ,  As  there  was  no  evidence 
before  the  lower  court  tending  to  prove 
upon  what  ground  the  decision  was 
made,  that  court  correctly  decided  that 
the  mandamus  proceedings  were  not 
res  judicata."  Hoffman  v.  Silver- 
thorn, 137  Mich.  60,  100  N.  W.  183. 

53,  Ashton  v.  Rochester,  133  N,  Y, 
187,  30  N.  E,  965,  31  N,  E.  334,  28 
Am.  St.  Rep.  619,  on  principle  that 
they  are  represented  in  the  litigation 
by  agencies,  authorized  to  speak  for 
them,  and  to  protect  their  interests. 

[a]  Remedy  of  taxpayers  is  to  ap- 
peal from  judgment  awarding  the  writ 
or  move  for  a  rehearing.  Ashton  v. 
Rochester,  133  N.  Y.  187,  30  N.  E.  965, 
31   N.  E.  334,  28  Am.  St.  Rep.  619. 

54,  Chance  v.  Temple,  1  Iowa  179; 
Fisher  v.  Charleston,  17  W.  Va.  595. 

55,  tS.  S, — Fairbanks  t\  Amoskeag, 
Nat.  Bank,  30  Fed.  602.  Ala.— Boraim 
&  Co.  V.  Da  Costa,  4  Ala.  393;  Johnson 
V.  Glasscock,  2  Ala.  519.  Ark. — Hemp- 
stead V.  Underhill's  Heirs,  20  Ark.  337. 
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ent  with  a  rule  to  show  cause  or  an  alternative  writ.'^ 

3.  Issuance  of. —  a.  In  General.  —  It  does  not  issue  until  all  the 
issues  presented  hy  the  return  have  been  disposed  of." 

b.  Ill  the  First  Instance.  —  In  eases  of  extreme  urgency  and  where 
there  can  be  no  excuse  for  not  doing  the  act  commanded,  a  peremptory 
writ  will  issue  in  the  first  instance.^^ 

c.  On  Default  or  Defects  iyi  Return.  — The  peremptory  writ  may 
issue  upon  a  default  on  the  part  of  the  respondent  in  making  the 
return  to  the  alternative  writ,°^  or  if  the  return  made  show  no  ground 
for  denying  the  relief  asked  for  by  the  relator.^"  In  some  states  it 
is  the  practice  to  move  for  a  peremptory  writ  upon  the  pleadings, 
where  the  return  is  insufficient,  the  effect  of  such  a  motion  being  the 
same  as  a  demurrer  to  the  return.®' 

4.  Form  and  Requisites.  —  a.  In  Name  of  State.  —  As  it  performs 
the  ofiiee  of  an  execution,  and  issues  to  carry  out  the  final  determina- 


Cal. — Coffcv  r.  Grand  Council,  87  Cal. 
367,  2.5  Pae.  547;  Uhler  v.  Boyd,  41 
Cal.  60.  ria.— State  v.  Walker,  32  Fla. 
431,  13  So.  928.  HI.— People  j;.  Thistle- 
wood,  103  111.  139;  Glencoe  v.  People, 
7S  111.  382;  People  r.  Peareon,  3  Scam. 
270.  Ind.— Potts  v.  State,  75  Ind.  336; 
Clarke  County  r.  State,  61  Ind.  75.  la. 
Chance  r.  Temple,  1  Iowa  179.  La. 
Savajj;e  v.  Holmes,  15  La.  Ann.  334; 
French  r.  Prieur,  6  Kob.  299.  Md. 
Brosius  V.  Renter,  1  Har.  &  J.  480. 
Mich.— Frev  r.  Michie,  68  Mich.  323, 
36  N.  W.  184.  Minn.— State  v.  Scott 
County,  42  Minn.  284,  44  N.  W.  64; 
Clark  "r.  Buchanan,  2  Minn.  346.  Mo. 
Mullanphv  r.  St.  Louis  County  Ct.,  6 
Mo.  56:i."  Nev.— State  v.  Wright,  10 
Nev.  167.  N.  J.— State  r.  Elkinton,  30 
N.  J.  L.  335.  N.  Y.— People  ex  rel. 
Wiswall  V.  Judge  Eenssclacr  County, 
S  How.  Pr.  164.  N.  C— Lutterloh  v. 
Cumberland  County,  65  N.  C.  403.  Ohio. 
Tillson  V.  Putnam  County,  19  Ohio  415. 
Pa. — (,'nm.  r.  Overseers,  4  Kulp  87. 
Tex. — Crumley  r.  McKinney,  9  S.  W. 
l.'J7.  Va. — Dinwiddie  Justices  r.  Ches- 
tfrfield  Ju.stices,  5  Call  (9  Va.)  556. 
Wash.— State  v.  Trimbell,  12  Wash. 
440,  41  Pac.  183.  Wis.- State  v.  Lin- 
coln, 67  Wis.  274,  .30  N.  W.  360;  State 
V.  Mills,  27  Wis.  403. 

.56.     See  fiuprn,   VT,  E,  1. 

57.  Gregg  r.  Pemberton,  53  Cal.  251. 
Pee  State  r.  Freeholders  of  Bergen,  52 
N.  J.  L.  302,  19  Atl.  718. 

58.  Chance  r.  Temple,  1  Iowa  179; 
Board  of  Poli(^e  r.  Grant,  9  Smed.  ft 
M.    (Miss.)    77.   47    Am.   Ttor.    102. 

[a]  Where  a  clerk  refused  to  record 
a  deed,  for  the  reason  that  the  acknowl- 
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edgmcnt  was  not  such  as  to  justify  its 
being  recorded,  the  court  being  satis- 
fied as  to  the  validity  of  the  acknowl- 
edgment by  inspection,  and  it  being 
urged  that  another  deed  might  bo 
recorded,  if  delay  was  had,  by  first 
awarding  an  alternative  writ,  the  per- 
emptory writ  issued  in  the  first  in- 
stance. Ex  parte  Goodell,  14  Johns. 
(N.    Y.)    325. 

To  compel  a  jailor  to  deliver  up  the 
body  of  a  prisoner  that  died  in  his 
custody  for  burial.  Tapping  on  Man- 
damus, 407. 

59.  111. — People  r.  Pearson,  3  Scam. 

270.  Mich. — Grand  Rapids  r.  Bur- 
lingame,  102  Mich.  321,  60  X.  W.  698. 
Neb.— State  r.  Gandy,  12  Neb.  232,  11 
X.  W.  206.  N.  Y. — People  ex  rel. 
Tremper  r.  Ulster  Countv,  1  Johns.  64. 
N.  C— State  r.  Jones,  23  N.  C.  129. 
Tenn. — See  Memphis  A{>peal  Pub.  Co. 
r.  I 'ike,  9  lloisk.  697.  Wash. — State  v. 
Reid,  17  Wash.  688,  49  Pac  516.  W.  Va. 
Fisher  v.  Charleston,  17  W.  Va.  595. 

60.  U.  S. — Harshman  v.  Knox  Coun- 
ty, 122  U.  S.  306,  7  Sup.  Ct.  1171,  30 
L.  ed.  1152.  AJa.— Ex  pnrtr  Goter,  141 
Ala.  323,  37  So.  341.  Fla.— State  v. 
Jacksonville,  22  Fla.  21.  Neb.— Wheel- 
er r.  State,  32  Neb.  472.  49  N.  W. 
442  N.  Y.— Matter  of  Freel,  89  Hun 
79,   35    N.    Y.   Supp.   59,  69    N.   Y.   St. 

271.  N.  0.— See  State  r.  Jones,  23  N. 
C.  129.  Pa. — Com.  r.  Comrs.  of  Miffin 
Countv,  81  Pa.  132.  W.  Va.— Fisl.f-r 
r.  Charleston,  17  W.  Va.  595.  Wis. 
State  r.  Watertown,  9  Wis.  254. 

61.  Cal.— Ward  r.  Flood,  48  Cal.  36, 
17  Am.  Rep.  405.  Miss. — Beard  r.  Lee 
County,   51   Miss.   542;    Attala  County 
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tion  of  the  court,  the  peremptory  writ  should  issue  in  the  name  of 
the  state.^'' 

b.  To  Whom  Directed.  —  The  peremptory  writ  should  be  directed 
to  the  person  or  body  on  whom  rests  the  duty  performance  of  which 
is  required.*'^  If  a  common  duty  rest  on  several  the  writ  should  be 
directed  to  all.®*  The  rules  heretofore  given  as  to  parties  respondent 
should  be  consulted  in  this  connection.®'' 

c.  Conformity  to  Alternative  Writ  or  Petition.  —  Many  authorities 
hold  that  the  peremptory  writ  should  strictly  follow  the  alternative 
writ,  except  that  the  words  containing  the  order  to  appear  and  show 
cause  why  the  writ  should  not  be  obeyed,  should  be  omitted,®®  but 
there  are  other  cases  holding  that  a  substantial  following  is  suffi- 


Board  r.  Grant,  9  Smed.  &  M.  77,  47 
Am.  Dec.  102.  Mfi. — State  ex  rel. 
"WTieeler  v.  Adams,  161  Mo.  349,  61  S. 
W.  894;  State  v.  Neville,  110  Mo.  345, 
19  S.  W.  491.  N.  Y.—In  re  Steinway, 
159  N.  T.  250,  53  N.  E.  1103,  45  L.  E. 
A.  461;  Haebler  v.  New  York  Pro- 
duce Exch.,  149  N.  Y.  414,  44  N.  E. 
87;  People  v.  Cromwell,  102  N.  Y.  477, 
7  N.  E.  413.  Tenn.— State  v.  Alex- 
ander, 115  Tenn.  156,  90  S.  W.  20; 
State  r.  Marks,  6  Lea  12. 

Demurrer  to  return,  see  supra,  VI, 
H,  1. 

62.  State  v.  County  of  Jefferson,  11 
Kan.  66. 

Forms  of  writ,  see  9  Standard  Proc. 
813. 

63.  Ala. — Winter  v.  Baldwin,  89 
Ala.  483,  7  So.  734.  Conn.— State  v. 
Williams,  68  Conn.  131,  35  Atl.  24, 
421,  48  L.  E.  A.  465;  Farrell  v.  King, 
41  Conn.  448.  Ga. — See  Holtzclaw  v. 
Eiley,  113  Ga.  1023,  39  S.  E.  4^5,  that 
mandamus  will  not  lie  against  public 
official  to  perform  duty  not  imposed  on 
liim.  La.— State  v.  6 'Kelly,  48  La. 
Ann.  28,  18  So.  757.  Md.— Hooper  v. 
Farnen,  85  Md.  587,  37  Atl.  430.  S.  D. 
Bailey  v.  Lawrence  County,  2  S.  D. 
533,  51  N.  W.  ^31.  Eng.— Eeg.  v. 
Derby,  2  Salk.  436,  91  Eng.  Eeprint 
379,  writ  to  one  to  command  another 
to  act  is  bad. 

Alternative  writ  directed  to  whom, 
see  supra,  VI,  F,  2. 

64.  Cecil  County  v.  Banks,  80  Md. 
321,  30'  Atl.  919;  Matter  of  Broderick, 
25  Misc.  534,  56  N.  Y.  Supp.  99,  can- 
not issue  to  the  majority  of  a  board, 
should  issue  to  all. 

[a]  Though  some  are  wUling  to  act 
writ  should  be  nevertheless  directed  to 
all  members  of  a  board.  Ala. — Eu- 
faula  V.  Hickman,  57   Ala,   338.     Del. 


Knight  V.  Ferris,  6  Houst.  283.     N.  C. 
State  V.  Jones,  23  N.  C.  129. 

65.  Supra,  VI,  B,  3. 

66.  Conn. — State  v.  Ousatonic  Water 
Co.,  51  Conn.  137;  Douglas  v.  Chatham, 
41  Conn.  211.  Fla.— State  v.  Call,  39 
Fla.  165,  22  So.  266;  State  v.  Gibbs, 
13  Fla.  55,  7  Am.  Eep.  233.  111.— Peo- 
ple V.  Brooks,  57  111.  142.  Ind.— Trant 
V.  State,  140  Ind.  414,  39  N.  E.  513; 
State  V.  Grubb,  85  Ind.  213.  la. 
State  V.  County  Judge,  12  Iowa  237; 
Price  V.  Harned,  1  Iowa  473;  Chance 
V.  Temple,  1  Iowa  179.  Miss. — State 
Board  of  Education  v.  West  Point,  50 
Miss.  638.  Mo. — Jasper  School  District 
No.  11  V.  Lauderbaugh,  80  Mo.  190; 
State  V.  Kansas  City,  St.  J.  &  C.  B. 
E.  Co.,  77  Mo.  143;  State  v.  Holladay, 
65  Mo.  76;  State  v.  Field,  37  Mo.  App. 
83.  Immaterial  departure  allowed,  see 
State  V.  Norvell,  80  Mo.  App.  180; 
State  ex  rel.  Lanyon  v.  Joplin  Water 
Works,  52  Mo.  App.  312.  Neb.— State 
r.  Haverly,  62  Neb.  767,  87  N.  W.  959. 
N.  J. — McDonald  v.  Newark,  58  N.  J. 
L.  12,  32  Atl.  384;  State  v.  Freehold- 
ers of  Bergen,  52  N.  J.  L.  302,  19  Atl. 
718;  Eader  v.  Union  Twp.,  43  N.  J.  L. 
518.  N.  Y. — People  ex  rel.  McSpedon 
V.  New  York  County,  10  Abb.  Pr.  233, 
18  How.  Pr.  152;  People  ex  rel.  Mc- 
Donald V.  Clausen,  50  App.  Div.  286, 
63  N.  Y.  Supp.  993.  Ohio.— Morgen- 
thaler  v.  Crites,  4  Ohio  Cir.  Ct.  485, 
2  Ohio  Cir.  Dec.  663.  S.  C— State  v. 
Cheraw  &  C.  E.  Co.,  16  S.  C.  524. 
W.  Va.— Fisher  v.  Charleston,  17  W. 
Va.  628.  Wis.— See  State  v.  Beloit,  20 
Wis.  79.  Eng.— Eeg.  v.  East  &  West 
India  Docks,  2,  El.  &  Bl.  466,  75  E.  C. 
L.  466,  118  Eng.  Eeprint  841. 

[a]  Must  be  in  exact  terms  of 
alternative  writ  except  it  omits  the 
words   that   require   the    defendant   to 
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eient,®^  and  if  the  writ  issues  on  the  rule  to  show  cause,  it  may  be 
moulded  to  suit  the  ease  and  need  not  necessarily  follow  the  petition,*" 

d.  Manner  of  rerfonnance.  —  If  the  act  to  be  performed  be  min- 
isterial and  there  is  no  discretion  as  to  the  manner  of  performance, 
the  precise  acts  to  be  performed  should  be  stated,'"  but  where  there 
is  a  discretion  as  to  the  numner  of  performance,  the  writ  cannot  direct 
how  the  duty  shall  be  perfonned.'" 

e.  Certainty  of  Comm/ind.  —  The  duty  or  act  required  to  be  per- 
formed by  the  respondent  must  be  cjearly  and  specifically  com- 
manded,^^ as  the  respondent  may  know  from  the  writ  itself  what  act 
is  commanded  of  him."  The  command  should  generally  be  single,  not 
in  the  alternative.''' 

6.  Extent  of  Relief  by.  —  The  peremptory  ^^Tit  will  issue  only  for 
the  relief  asked  for  in  the  petition  or  the  alternative  writ,''*  and  no 
more  can  be  coimnanded  of  respondent  than  the  order  of  court  ex- 


show  cause.    Chance  v.  Temple,  1  Iowa 
179. 

67.  Minn.— State  v.  "Weld,  .39  Minn. 
426,  40  N.  W.  561.  N.  Y.— People 
ex  rel.  Green  v.  Dutchess  K.  Co.,  58 
N.  Y.  152,  may  vary  details  as  to  mode 
of  doing  act  required  if  it  does  not 
materially  enlarge  the  substantial  terms 
of  the  alternative  writ.  Pa. — McClin- 
tock  V.  Young  Republicans  of  Philadel- 
jihia,  210  Pa.  115,  59  Atl.  691,  105 
Am.  St.  Rep.  784,  68  L.  R.  A.  459. 

68.  People  r.  San  Francisco,  27  Cal. 
655;  State  r.  Beloit,  20  Wis.  79. 

69.  Ala. — Ex  parte  Candce,  48  Ala. 
3S6.  la.— State  r.  County  Judge,  7 
Iowa  186.  Nev. — Humboldt  v.  Church- 
ill, 6  Nev.  .30.  Tenn. — Williams  v.  Saun- 
ders, 5   Coldw.   60. 

[a]  Fixing  time  for  election,  which 
is  ordered,  is  proper.  People  ex  rel. 
Kelly  r.  Brooklyn,  77  N.  Y.  503,  33 
Am.'^Rep.  659. 

70.  Ala. — Ex  parte  Candce,  48  Ala. 
386.  Cal.— People  r.  Pratt,  30  Cal.  223, 
28  Cal.  166,  87  Am.  Doe.  110;  San 
Francisco  Gas  Co.  r.  San  Francisco,  11 
Cal.  42.  Conn. — State  r.  Ousatonic  Water 
Co.,  51  fonn.  137.  Mo.— State  r.  Field, 
37  Mo.  Ai)p.  83.  Nev.— Humboldt  r. 
Churchill,  6  Nev.  30;  State  r.  Curler, 
4  Nev.  445.  N.  Y. — People  ex  rrh 
Doughty  V.  .Judges  of  Dutchess  Com. 
PI.,  20  Wend.  658.  Tenn.— Williams  v. 
Saunders,  5  Cold.  60. 

Compare  supra,  III,  A,  3,  c;  IV,  A, 
1  and  2. 

71.  Cal. — Price  r.  Riverside  Land, 
etc.  Co.,  56  Cal.  431.  Conn. — Douglas 
V.  Chatham,  41  Conn.  211.    HI. — People 
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V.  Brooks,  57  111.  142.  Me.— Hartshorn 
V.  Assessors  of  Ellsworth,  60  Me.  276. 
Mich. — Diamond  Match  Co.  r.  Powers, 
51  Mich.  145,  16  N.  W.  314.  Minn. 
State  V.  Minneapolis  &  St.  L.  R.  Co., 
39  Minn.  219,  39  N.  W.  153.  Miss. 
Warren  r.  Klein,  51  Miss.  807.  Mo. 
State  V.  Francis,  95  Mo.  44,  8  S.  W.  1. 
Neb.— Lallin  v.  State,  49  Neb.  614,  68 
N.  W.  1022.  N.  Y.— People  ex  rel. 
Hasbrouck  v.  Dutchess  Countv,  135  N. 
Y.  522,  32  N.  E.  242;  People  ex  rel 
Blacksmith  r.  Tracy,  1  Denio  617. 
W.  Va. — Cross  i\  West  Virginia  C.  & 
P.  Ry.  Co.,  34  W.  Va.  742,  12  S.  E. 
765.  Wis. — State  r.  Milwaukee,  22  Wis. 
397. 

[a]  Requiring  performance  "ac- 
cording to  law"  is  not  suHicient. 
Hartshorn  r.  Assessors  of  Ellsworth,  60 
Me.  276. 

72.  Ark. — Hawkins  r.  More,  3  Ark. 
345.  Cal. — Price  r.  Riverside  Land, 
etc.  Co.,  56  Cal.  431.  Fla.— Florida 
Cent.  &  P.  R.  Co.  r.  State,  31  Fla.  482, 
13  So.  103,  34  Am.  St.  Rep.  30,  20 
L.  R.  A.  419. 

73.  State  r.  Pacific,  61  Mo.  155, 
should  not  order  officer  to  pay  certain 
warrants,  or  to  levy  tax  for  purpose 
of  j)aying. 

74.  Me. — Bangor  r.  Penobscot  Coun- 
ty f'omrs.,  87  Me.  294,  32  Atl.  903. 
Mich. — People  ex  rel  Reeder  r.  Wex- 
ford Twp.,  37  Mich.  351.  Mo.— Stata 
r.  .Toplin  Water  Works,  52  Mo.  App. 
312;  State  r.  Clayton,  34  Mo.  App. 
563.  Va. — Sec  Dew  r.  .Judges  of  Sweet 
Spring  Dist.  Ct.,  3  Hen.  &  M.  1,  3  Am. 
Dec.  639. 

See  also  supra,  VI,  J,  3. 
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pressly  authorizes/^  In  some  states  if  it  appear  that  the  relator  is 
entitled  to  relief  less  broad  than  that  claimed  in  the  alternative  writ, 
a  peremptory  writ  will  not  issue  ;^''  this  is  because  of  the  rule  that 
the  peremptory  "WTit  must  strictly  follow  the  alternative  writ/^  but 
in  other  jurisdictions  where  the  latter  rule  does  not  prevail/^  the 
relator  wall  be  given  the  rc^lief  to  which  under  the  pleadings  and 
proof  he  is  entitled.''^ 

6.  Service  of  Writ.  —  The  original  writ  should  be  delivered  to  the 
respondent.^"  Where  there  are  several  respondents  the  original  is 
given  to  one  and  copies  to  the  others.^^  Service  should  be  made  on 
each  of  the  respondents  commanded  to  act.^^  The  Writ  may  be  served 
by  a  private  citizen  as  well  as  by  an  officer.^^  Making  a  return  to 
the  peremptory  writ  will  cure  any  defects  in  the  mode  of  service.** 

7.  Quashal  or  Dismissal.  —  The  peremptory  writ  may  be  quashed 
or  dismissed  after  its  issuance  for  sufficient  cause.*^ 


75.  Hawkins  v.  More^  3  Ark.  345. 

76.  Fla.— State  r.  Gibbs,  13  Fla.  55, 
7  Am.  Rep.  233,  where  the  alternative 
writ  required  all  the  members  of  a 
board  of  canvassers  to  canvass  the  re- 
turns and  declare  the  result  of  an 
election,  and  after  that,  that  one  of 
them  in  another  official  capacity  should 
record  the  proceedings  of  the  board, 
and  issue  a  certificate  thereon,  the 
peremptory  writ  was  refused;  for,  un- 
til an  officer  shall  have  neglected  or 
refused  to  perform  a  duty,  he  cannot 
be  proceeded  against  by  this  writ,  and 
the  officer  who  may  be  required  to  give 
a  certificate  of  the  proceedings  of  a 
board  cannot  be  so  required  until  the 
board  shall  have  acted.  la. — See  State 
V.  County  Judge,  12  Iowa  237.  Mo. 
State  ex  rel.  Attorney  General  t\  Kan- 
sas City  R.  Co.,  77  Mo.  143,  148,  the 
court  saying:  "If  the  alternative  writ 
commands  the  doing  of  several  things, 
it  is  incumbent  upon  the  relator,  in 
order  to  entitle  himself  to  the  per- 
emptory writ,  to  show  that  he  is  en- 
titled to  the  performance  of  all  the 
things  specified,  and  if  he  fails  in  any 
substantial  part  in  establishing  his  title 
to  any  of  the  things  sought,  there  can 
be  no  peremptory  mandamus."  N.  J. 
McDonald  v.  Newark,  58  N.  J.  L.  12, 
18,  32  Atl.  384;  Rosenfeld  v.  Einstein, 
46  N.  J.  L.  479. 

See  also  cases  cited  supra,  "VI,  K, 
4,  c. 

77.  iSee  supra,  VT,  K,  4,  e. 

78.  iSee  supra,  VT,  K,  4,  c. 

79.  Ala. — Ex  parte  Edwards,  183 
Ala.  659,  62  So.  775.  IVIich.— Bryant 
V.    Moore,    50i    Mich.    225,    15    N.    W. 


94;  Hosier  v.  Higgins  Twp.  Board,  45 
Mich.  340,  7  N.  W.  897.  S.  D.— How- 
ard V.  Huron,  6  S.  D.  180,  60  N.  W. 
803. 

80.  State  v.  King,  29  Kan.  607  (not 
sufficient  to  deliver  a  certified  copy) ; 
Com.  V.  Brady,  6  Phila.  (Pa.)  121, 
Compare  supra,  VI,  F,  3. 

81.  State  ex  rel.  Chosen  Freeholders 
V.  Pennsylvania  R.  R.  Co.,  41  N.  J.  L. 
250;  Com.  v.  Brady,  6  Phila.  (Pa.) 
121. 

[a]  Where  there  are  separate  and 
Independent  defendants  an  original 
writ  should  be  served  on  each  one  of 
them.      State  v.    King,   29  Kan.    607. 

[b]  Where  respo^ndent  is  a  board  of 
persons  service  should  be  made  by  de- 
livering original  to  chairman  or  prin- 
cipal officers  of  the  board  and  deliv- 
ering copies  to  the  other  members  of 
the  board.  State  v.  King,  29  Kan. 
607;  State  v.  Mineral  Point,  22  Wis. 
396. 

82.  Downs  iK  Roclt  Island  County, 
4  Biss.  508,  7  Fed.  Cas.  No.  4,047;  Glen- 
coe  V.  People,  78  111.  382,  should  be 
served  on  each  of  the  members  con- 
stituting the  body  which  is  commanded 
to  act. 

83.  People  v.  Pearson,  4  111.  270; 
Com.  V.  Brady,  6  Phila.  (Pa.)  121,  not 
necessary  that  writ  be  served  by 
sheriff. 

84.  People  ex  rel.  111.  M.  Ry.  Co. 
V.  Barnett,  91  111.  422. 

•  85.  Ark. — Hawkins  v.  More,  3  Ark. 
345.  la.— State  v.  County  Judge,  12 
Iowa  237.  Ky.— Clark  County  Court 
V.  Paris,  etc.  Tpk.  Co.,  11  B.  Mon.  143, 
if  after  its  issuance  it  has  become  im- 
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8.  Amendment  of  Writ.  —  The  peremptory  writ  may  be  amended 
after  its  issuance,  the  matter  resting  in  the  discretion  of  the  court.^" 
The  court  will  allow  the  return  of  the  officer  serving  the  writ  on  the 
respondent  to  be  amended." 

9.  Return.  —  The  only  proper  return  to  the  peremptory  -WTit  is 
a  return  or  certificate  showing  what  has  been  done.^'^  Where  the 
return  seeks  to  show  that  the  command  of  the  writ  has  been  obeyed 
a  complete  compliance  should  be  shown.^^     A  return  showing  com- 


possiblc  or  improper  to  do  act  eom- 
maiKled.  Md. — Weber  r.  Zimmcniian, 
23  Md.  45,  if  prematurely  or  improper- 
ly issued;  if  bad  on  its  face  in  sub- 
stance, or  if  it  be  illegal  or  impossible 
to  obey  it.  Neb.— State  v.  Matlcy,  17 
Neb.  564,  24  N.  W.  200.  N.  J.— State 
V.  Assessors  of  Bahway,  51  N.  J.  L. 
279,  17  Atl.  122.  N.  Y.— People  ex  rel. 
Hasbrouck  v.  Dutchess  County,  135  N. 
Y.  522,  32  N.  E.  242,  may  be  quashed 
or  ameuded,  in  discretion  of  court, 
where  relief  demanded  not  justified  by 
order  of  court  granting  writ.  Eng. 
Reg.  V.  Hudson,  9  .lur.  ;U5. 

[a]  If  uinfairly  obtained,  as  viola- 
tion of  agreement  to  stay  proceedings. 
Everitt  r.  People  ex  rel.  Beach,  1 
Caines   (\.   Y.)    8. 

[b]  If  the  writ  demand  of  respond- 
ent more  than  he  is  legally  required 
to  do,  the  court  in  its  discretion  may 
quash  the  writ.  People  ex  rel.  Has- 
brouck V.  Dutchess  County,  135  N.  Y. 
522    32  N.  E.  242. 

[c]  Karely  Used.— "It  is  obvious 
that  the  rule  to  quash  should  be  rare- 
ly used,  for  nearly  all  permissible  ob- 
jections to  the  enforcement  of  the 
peremptory  writ  are  more  properly  ex- 
aminable before  this  final  writ  has 
been  allowed.  They  should  be  an- 
ticipated and  presented,  when  they 
may  be  remedied,  or  the  proceedings 
stopped."  Brown  v.  Rahway,  51  N.  J. 
L.  27!t,  17  Atl.   122. 

Quashal  or  dismissal  of  alternative 
writ,   SCO  supra,  VI,   K,  6. 

86.  ni.— East  St.  Louis  v.  Under- 
wood, 10.1  III.  308.  la.— State  v.  Coun- 
ty .Judge,  12  Iowa  2:{7.  N.  Y.— People 
ex  rrl.  Hasbrouck  r.  Dutchess  County, 
1.35  N.  Y.  522,  32  N.  E.  242.  N.  C. 
Sedberrv  v.  Chatham  County,  60  N.  C. 
486.  Wis.— State  v.  Dclafiold,  69  Wis. 
264,  34   N.  W.  123. 

[a]  Motion  to  amend  and  enlarge 
peremptory  writ  to  cniiform  to  a  judg- 
ment upon  which  it  is  Kased,  should 
point    out    specifically    the    defects   in 
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the  writ  and  the  discrepancies  between 
it  and  such  jmlgmeiit.  State  v.  County 
Judge,   12   Iowa  237. 

[bj  At  common  law  amendments  in 
this  regard  were  not  allowed.  People 
ex  rel.  Hasbrouck  v.  Dutchess  County, 
135   N.   Y.   522,  32  N.   E.   242. 

87.  Supervisors  v.  Durant,  9  Wall. 
(U.  S.)   736,  19  L.  ed.  813. 

88.  Fla. — State  v.  Alachua  County, 
17  Fla.  9;  State  v.  McLiu,  16  Fla.  17. 
lU.— People  ex  rel.  111.  M.  Ry.  Co.  r. 
Barnett,  91  111.  422.  la.— Rice  v.  Walk- 
er, 44  Iowa  458;  State  v.  County  Judge, 
12  Iowa  237;  State  v.  Smith,  9  Iowa, 
334.  Kan.— State  v.  Sheldon,  2  Kan. 
322.  Md. — Weber  v.  Zimmerman,  23 
Md.  4.j.  Neb. — Boasch  r.  State,  47  Neb. 
245,  66  N.  W.  303.  N.  J.— State  ex  rel. 
Chosen  Freeholders  v.  Pennsvlvania  R. 
Co.,  41  N.  J.  L.  250.  N.  C— Sedberry 
r.  Chatham  County,  66  N.  C.  486. 
Ohio,— State  r.  Crites,  48  Ohio  St.  460, 
28  N.  E.  178.  Pa.— Com.  v.  Taylor,  36 
Pa.  263.  Eng. — Reg.  r.  Hudson,  9  Jur. 
345;  Reg.  v.  Poole,  1  Q.  B.  616,  1  G. 
&  D.  728,  10  L.  J.  Q.  B.  198,  113  Eng. 
Eeprint  126>t. 

[a]  Purpose  of  return  to  peremptory 
writ  is  simply  to  show  a  compliaiico 
with  the  court's  order.  State  v.  Crites, 
48  Ohio  St.  460,  28  N.  E.  178. 

[b]  Omission  of  date  in  return  is 
immaterial.  State  v.  Griscom,  8  N.  J. 
L.  136. 

[c]  Return  not  conclusive  as  to 
truth  of  its  contents  or  fa<'t  of  per- 
formance, relator  may  proceed  to  have 
respondent  attached  for  contempt 
where  latter  has  not  in  fact  obeyed 
the  writ.  State  r.  Crites,  48  Ohio  St. 
460,  28  N.  E.  178. 

Lawful  excuse  for  failure  to  obey 
may  be  shown  in  the  return,  see  casea 
cited   infra,  YI,  L,  1,  c 

89.  Benbow  v.  Iowa  City,  7  Wall. 
(U.  S.)  313,  19  L.  ed.  79,  where  writ 
commanded  respondent  to  levy,  and 
collect  taxes  and  pa.v  to  the  relator 
a  certain  amount,  a  return  that  a  tax 
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pliance  with  the  command  of  the  writ  by  others  is  not  sufficient.^" 
10.  Alias  Writ.  —  If  the  peremptory  writ  be  not  obeyed,  a  second 
or  alias  writ  sometimes  issues  ;^^  and  sometimes  where  the  officer  to 
whom  the  writ  is  directed  goes  out  of  office  without  performing  the 
act  an  alias  writ  may  issue  to  his  successor.^^ 

L.  Enforcement  of  Writ,  —  1.  Contempt  Proceedings.  —  a. 
General  Statement.  —  A  refusal  to  comply  with  the  command  and 
directions  of  the  writ  constitutes  a  contempt  and  the  respondent  may 
be  punished  therefor.^^    A  resignation,  before  tlie  time  prescribed  by 


had  been  levied  to  pay  relator's  claim 
and  other  claims  and  that  the  amount 
of  the  tax  was  sufficient  to  pay  the 
claims  is  not   sufficiently  responsive. 

90.  State  v.  Smith,  9  Iowa  334,  here 
writ  issued  against  county  judge  and 
justice  as  canvassers  to  canvass  cer- 
tain votes,  a  return  of  a  copy  of  the 
proceedings  by  the  county  clerk  show- 
ing a  subsequent  canvass,  with  the  as- 
sistance of  still  other  justices  could 
not  be  considered.  But  see  United 
States  V.  Kendall,  5  Cranch  C.  C.  385, 
26  Fed.  Cas.  No.  15,518,  that  it  is  suf- 
ficient to  return  that  the  thing  com- 
manded has  been  done  although  not  by 
the  defendant  personally. 

91.  U.  S.— United  States  v.  Ken- 
dall, 5  Cranch  C.  C.  385,  26  Fed.  Cas. 
No.  15,518.  Ark.— Sa;  parte  Woodruff, 
4  Ark.  630,  if  return  shows  there  was 
no  intentional  contempt,  instead  of  an 
attachment,  an  alias  mandamus  will  is- 
sue. N.  O. — Cromartie  v.  Bladen,  87 
N.  C.  134;  Fry  v.  Montgomery  County 
Comrs.,  82  N.  C.  304.  Tenin.— New- 
man V.  Justices  of  Scott  County,  1 
Heisk.  787. 

92.  People  ex  rel.  111.  M.  Ey.  Co. 
V.  Barnett  Twp.,  100  111.  332;  Bonner 
V.  Foster   Twp.,   10   Pa.   Co.   Ct.   477. 

Abatement  and.  revival,  see  supra, 
V,  C,  2. 

93.  U.  S. — In  re  Copenhaver,  54  Fed. 
660;  United  States  v.  Green,  53  Fed. 
769;  The  President  ex  rel.  Moran  v. 
Elizabeth  City,  40  Fed.  799;  United 
States  V.  Buchanan  County,  5  Dill.  285, 
24  Fed.  Cas.  No.  14,679;  United  States 
V.  Lee  County,  2  Biss.  77,  26  Fed.  Cas. 
No.  15,589.  Ala.— State  ex  rel.  Har- 
rell  V.  Mobile  &  M.  R.  Co.,  59  Ala. 
321;  Eufaula  r.  Hickman,  57  Ala.  338. 
Ark.—Iv  re  Barstow,  54  Ark.  551,  16 
S.  W.  574;  Ex  parte  Woodruff,  4  Ark. 
630.  Conn. — Tyler  v.  Hamersley,  44 
Conn.  393,  26  Am.  Rep.  471.  Fla. 
State  V.  Board  of  Canvassers,  17  Fla. 
29.     Ga.— Savannah  &  O.  Canal  Co.  v. 


Shuman,  91   Ga.  400,  17  S.  E.  937,  44 
Am.  St.  Rep.  43;  Harris  v.  State,  2  Ga. 
290.      m.— People    v.    Salomon,    54    111. 
39;   Highway  Comrs,   of  Swan   Twp.  v. 
People  "e.c  rel.  Walden,  31  111.  97;  Peo- 
ple     V.      Pearson,      4      111.      270.      Ind. 
Bowers  v.  State,  127  Ind.  272,  26  N.  E. 
798.     la.— State  v.  Smith,  9  Iowa  334. 
Kan. — State   v.   Stevens,   40    Kan.    113, 
19   Pac.   365;    State   v.   King,   29    Kan. 
607.     Ky.— Maddox  v.  Graham,  2  Mete. 
56;  Kaye  v.  Kean,  18  B.  Mon.  839;  Mc- 
Lean V.  Nixon,  18  B.  Mon.  768;  Daniel 
i\   Warren   County   Court,   1    Bibb   496. 
La. — State  v.  Judge  of  Civil  Dist.  Ct., 
38  La.  Ann.  43,  58  Am.  Rep.  158;  State 
ex   rel.   Police   Bd.   v.   Judge    of    Sixth 
Dist.,   21   La.   Ann.    741,   if   respondent 
chooses  to  remain  in  prison  order  will 
remain     unexecvited.       Md. — Weber     v. 
Zimmerman,  23  Md.  45.     Mich, — People 
ex   rel.   Fletcher   v.    Kalamazoo    Circuit 
Judge,  39   Mich.   301,  failure  to   make 
return  to   an   order  to   show   cause  not 
punishable.     Neb. — Boasen  v.  State,  47 
Neb,   245,  66   N.   W.   303;    McAleese   v. 
State,  42  Neb.  886,  61  N.  W.  88.    N.  H. 
Fox  V.  Whitney,  32  N.  H.  408.     N.  J. 
State   ex   rel.   Brown   v.     Assessors    of 
Rahway,  53  N.  J.  L.  156,  20  Atl.  966; 
State    ex   rel.     Chosen     Freeholders    v. 
Pennsylvania  R.   Co.,  41   N.  J.  L.   250; 
State   V.   Elkinton,    30    N.    J.     L.     335. 
N.    M. — Delgado    v.    Chavez,    5    N.    M. 
646,  25  Pac.  948.    N.  Y.— People  ex  rel. 
Piatt  V.  Rice,  144  N.  Y.  249,  39  N.  E. 
88;    People   ex   rel.   Lower  v.   Donovan, 
135   N.   Y.    76,   31    N.   E.    1009;    People 
ex  rel.  Hasbrouck  v.  Dutchess  County, 
135   N.   Y.   522,   32   N.    E.    242;    People 
ex   rel.    Garbutt   v.    Rochester    &    S.    L. 
Rv.   Co.,  76  N.  Y.   294;   People  ex  rel. 
Piatt   V.    Rice,   80    Hun   437,   30   N.   Y. 
Supp.  457.     N.  C. — Fty  v.  Montgomery 
Countv  Comrs.,  82  N.  C.  304;  Johnston 
V.    Cleaveland    County,    67    N.    C.    IDI; 
State    V.   Jones,    23    N.    C.    129.      Ohio. 
State    V.    Crites,    48    Ohio    St.    460,    28 
N.  E.  178;   Tillson  v.  Putnam  County, 
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law  for  obodioneo  or  before  an  opportunity  to  obey  arrives,  to  avoid 
obeying  the  writ  is  not  a  contempt,  whatever  the  respondent's  mo- 
tives.^* But  after  ha\nng  been  served  with  the  writ  the  respondent 
cannot  evade  its  command  by  resigning,  and  may  still  be  punished 
for  con>rnipt."'  Delay  in  performance  may  be  contempt.®"  The  person 
of  the  respondent  is  attached  to  enforce  compliance  ^\^th  the  writ 
and  to  punish  for  contempt  if  it  be  disobeyed.®^  Generally  a  rule  to 
show  cause  why  the  resjiondent  shouhl  not  be  punished  for  contempt 
first  issues.'-*®  This  is  usually  obtained  by  an  application  based  on  an 
affidavit  setting  forth  the  facts.»» 

b.  Who  Subject  to  Punishment.  —  (I.)  Generally.  — The  contempt 
proceedings  are  against  those  who  should  obey  the  command  of  the 
writ.^  Only  those  on  whom  the  writ  has  been  served,-  and  on  whom 
rests  the  duty  to  perform  the  act  required,  can  be  punished  for  failure 


19  Ohio  415;  State  V.  Trustees  of  Sec- 
tion 29,  Wright  559.  Pa.— O'Donnell 
r.  School  District,  Wi  Pa.  162,  19  Atl. 
35S;  Com.  V.  Shcchan,  81  Pa.  132;  Com. 
V.  Taylor,  36  Pa.  263;  Com.  v.  Brady, 
6  Phila.  (Pa.)  121;  Cavanaugh  v.  Cass 
School  District,  6  Pa.  Co.  Ct.  35.  S,  O. 
Frazee  v.  Cardozo,  6  S.  C  315.  S.  D. 
In  re  McCain,  9  S.  D.  57,  68  N.  W. 
163.  W.  Va. — State  v.  Cunningham, 
33  W.  Va.  607,  11  S.  E.  76. 

Contempt  generally,  see  5  Standard 
Proc.  363. 

94.  United  States  v.  Justices  of 
Lauderdale  Co.,  10  Fed.  460. 

95.  People  v.  Pearson,  3  Scam.  (111.) 
270. 

96.  Fox  r.  Whitney,  32  N.  H.  408; 
State  V.  Cunningham,  33  W.  Va.  607, 
11    S.    E.   76. 

97.  Fla.— State  r.  Board  of  Can- 
vassers, 17  Fla.  29.  Ga.— Harris  r. 
State,  2  Ga.  290.  HI.— Highway 
Comrs.  of  Swan  Twp.  r.  People  c.r  rcl. 
Walden,  31  HI.  97;  People  r.  Pearson, 
3  Scam.  270.  la.— State  r.  Smith,  9 
Iowa  334.  Ky. — Daniel  r.  County  Court, 
1  Bibb  4!M;;  Maddox  r.  Graham,  2 
Mete.  56.  Md. — Weber  v.  Zimmerman, 
23  Md.  45.  N.  Y. — State  ex  rcl.  Brown 
V.  A.ssessor8  of  Rahwav,  53  N.  J.  L. 
156,  20  Atl.  966;  State 'r.  Elkinton,  30 
N.  J.  L.  335.  N.  T.— People  r.  Judges 
of  Court  of  Common  PI.,  2  Caines  97; 
Ponplc  r.  Delaware  County,  9  Abb.  Pr. 
(N.  S.)  408.  N.  C. — Fry  r."  Montgomery 
County  Comrs.,  82  N.  "c.  304;  State  r. 
Jones,  23  N.  C.  129.  Ohio.— State  r. 
Critos,  48  Ohio  St.  460,  28  N.  E.  178. 
Pa.— Com.  r.  Sheehan,  81  Pa.  132. 
W.    Va. — Fisher    r.    Charleston,    17    W. 
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Va.    628.     Wis.— State   r.    Harvey,    14 
Wis.   151. 

9a.  Fla. — State  ex  rel.  Bisbee  v. 
Board  of  Canvassers,  17  Fla.  9,  23, 
' '  if  the  statement  or  response  is  not 
true,  then,  upon  proper  allegations  and 
proofs,  either  a  rule  to  show  cause  or 
an  attachment  for  contempt  will  is- 
sue." Ga. — Ej'  parte  Carnochan,  T.  U. 
P.  Charlt.  315.  Kan.— State  r.  King, 
29  Kan.  607.  N.  J.— State  ex  rel. 
Brown  r.  Assessors  of  Rahwav,  53  N.  J 
L.  156,  20  Atl.  966.  N.  C.-^Johnstoii 
V.  CIcaveland  County,  67  N.  C.   101. 

[a]  Service  of  the  rule  must  be 
proved  to  have  been  made  before  the 
rule  will  be  made  absolute.  Brown  v. 
Rah  way,  53  N.  J.  L.  156,  20  Atl.  966; 
Mercer  v.  Pennsvlvania  R.  Co.,  41  N. 
J.  L.  250. 

99.  McAleese  r.  State,  42  Neb.  886, 
61  N.  W.  88;  People  r.  Judges  of  Court 
of  Common   Pis.,   2   Caines   (X.   Y.)    97. 

[a]  Affidavit  may  be  sworn  to  be- 
fore any  officer  authorized  by  law  to 
administer  an  oath.  McAleese  r.  State, 
42   Neb.   SS6,  61    N.  W.  88. 

fb]  Instituted  by  petition,  see  Tyler 
V.  Hamerslev,  44  Conn.  393,  26  Am. 
Rep.  471. 

1.  U.  S. — United  States  r.  Boutwell, 
17  Wall.  604,  21  L.  ed.  721;  United 
States  r.  Labette  County,  2  McOary 
27,  7  Fed.  318.  N.  Y.— People  V. 
Judges  of  Court  of  Common  PI.,  2 
Caines  97.  Ohio. — Hollister  v.  Judge* 
of  Lucas  County,  8  Ohio  St.  201,  70 
Am.  Dec.  100. 

2.  Mercer  r.  Pennsylvania  E.  Co., 
41  N.  J.  L.  250. 
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to  obey  the  writ.^  Respondents  will  not  be  punished  if  they  are 
willing-  to  act  but  are  unable  to  do  so  because  of  the  refusal  of  others 
whose  joint  action  is  necessary.* 

(II.)  When  Writ  Against  Official  Board,  or  Corporation.  —  If  the  writ 
w^as  directed  against  a  board,  punishment  is  of  the  individual  mem- 
bers, not  the  board.^  And  if  the  writ  be  directed  against  officials  in 
their  official  capacity  the  contempt  proceeding  is  against  them  in- 
dividually, not  against  the  office.^  So  too,  if  the  wit  is  directed 
against  a  corporation  those  officers  on  whom  rests  the  duty  of  per- 
forming the  acts  required  will  be  punished/ 

^  (III.)  Between  Officer  and  Successor.  —  The  one  actually  in  default 
will  be  punished  as  between  a  public  officer  and  his  successor.^  If 
the  change  works  no  abatement  of  the  proceeding  and  the  act  is  one 
pertaining  to  the  board  or  officer  in  an  official  capacity  the  successor 
must  obey  the  writ  or  he  will  be  in  contempt.^ 

c.  Excuses  for  Failure  To  Obey  Writ.  —  (I.)  Performance  Unlawful 
or  Impossible.  —  If  for  some  reason  the  doing  of  the  act  commanded 
has  become  unlawful,i°  or  the  performance  of  the  act  has  become 
impossible,"  or  is  not  within  the  power  of  respondent  to  perform,^* 
the  same  may  be  shown  as  a  defense  in  the  contempt  proceeding. 
Generally,  however,  matters  arising  after  judgment^'^  cannot  be  set  up 


3.  Mercer  v.  Pennsjdvania  E.  Co., 
41  N.  J.  L.  250. 

4.  U.  S.— United  States  v.  Buchan- 
an County,  .5  Dill.  285,  24  Fed.  Cas. 
No.  14,679.  Ala. — Eufaula  v.  Hickman, 
57  Ala.  338.  la.— State  v.  Smith,  8 
Iowa  334.  La. — State  r.  Judge  of  Civil 
Dist.  Ct.,  38  La.  Ann.  43,  58  Am.  Rep. 
158. 

5.  Ala. — Eufaula  v.  Hickman,  57 
Ala.  338.  Ky.— Maddox  v.  Graham,  2 
Mete.  56.  N.  Y. — People  v.  Delaware 
County,  9  Abb.  Pr.  (N.  S.)  408;  People 
ex  rel.  Shaut  v.  Champion,  16  Johns. 
61. 

6.  U.  S.  —  Thompson  v.  United 
States,  103  U.  S.  480,  26  L.  ed.  521. 
la.— State  r.  Smith,  9  Iowa  334.  Mo. 
St.  Louis  County  Court  v.  Sparks,  10 
Mo.  117,  45  Am.  Dec.  355.  N.  Y.— Peo- 
ple ex  rel.  Pierce  ('.  Brice,  34  Misc.  491, 
70  N.  Y.  Supp.  346.  Ohio..— Hollister 
V.  Judges  of  Lucas  County,  8  Ohio  St. 
201,  70  Am.  Dec.  100. 

7.  Tyler  v.  Hamersley,  44  Conn.  393, 
26  Am.  Rep.  471;  State  v.  Trustees  of 
Section  29,  Wright  (Ohio)  559. 

[a]  One  who  has  ceased  to  be  an 
officer  and  therefore  has  no  power  to 
obey  the  writ  cannot  be  punished. 
United  States  v.  Seaboard  R.  Co.,  85 
Ted.  955. 

10 


8.  Thompson  v.  United  States,  103 
U.  S.  480,  26  L.  ed.  521. 

9.  N.  Y. — People  ex  rel.  Case  v.  Col- 
lins, 19  Wend.  56.  N.  C— See  Pegram 
r.  Cleaveland  County  Comrs.,  65  N.  C. 
114.  Wis.— State  v.  Madison,  15  Wis. 
30. 

See  mpra,  VI,  C,  2. 

Alias  writ,   see  supra,  V,  K,  10. 

10.  Sedberry  v.  Chatham  County,  66 
N.  C.  486  (become  unlawful  because 
of  adoption  of  statute  which  is  con- 
stitutional); State  V.  Jones,  23  N  C 
414. 

11.  People    V.    Salomon,    54   111.    39 
Highway  Comrs.  of  Swan  Twp.  v.  Peo 
pie  ex  rel.  Walden,  31  111.  97;  Sedberry 
V.    Chatham    County,    66     N.     C.     486 
State  V.  Jones,  23  N.   C.  414. 

[a]  If  impossibility  caused  by  re 
spondent  it  is  no  excuse.  People  v 
Salomon,  54  111.   39. 

12.  Ex  parte  Rowland,  104  U.  S 
604,  26  L.  ed.  861;  United  States  v. 
Seaboard  R.  Co.,  85  Fed.  955;  United 
States  V.  Green,  53  Fed.  769;  United 
States  V.  Labette  County,  2  McCrary 
27,   7   Fed.    318. 

Must  show  duty  rests  on  respondent, 
see  supra,  VI,  D,  2,  c. 

13.  Weber  v.  Zimmerman,  23  Md. 
45;  State  r.  Giddings,  98  Minn.  102. 
107  N.  W.  1048. 
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as  a  defense  in  the  contempt  proceeding,  the  remedy  being  motion 
in  the  original  proceeding. 

(II.)  Insufficient  Service  of  Writ. —  The  writ  must  luive  been  properly 
served  or  no  contempt   proceedings  will  lie   for  failure  to  ol)ey  it.^* 

(III.)  Error  in  Granting  Writ.  —  The  respondent  cannot  excuse  his 
failure  to  ol)ey  the  writ  Ix-cause  the  court  may  not  have  rightly  de- 
termined that  the  writ  should  issue,  since  such  determination  cannot 
be  collaterally  impeached.^' 

(IV.)  Want  or  Excess  of  Jurisdiction.  —  If  the  court  in  the  commands 
of  the  writ  has  exceeded  its  jurisdiction  a  refusal  to  obey  it  cannot 
be  punished  as  a  contempt.^"  But  where  a  court  of  general  juris- 
diction has  impliedly  or  expressly  adjudicated  its  power  to  entertain 
the  proceedings  and  issue  a  writ  its  lack  of  jurisdiction  in  this 
respect  cannot  be  collaterally  impeached  in  contempt  proceedings." 

d.  Hearing.  —  The  hearing  is  conducted  in  accordance  with  rules 
elsewhere  treated. ^^ 

e.  Manner  of  P^tnisluncnt.  —  The  punishment  may  consist  of  a 
fine,^^  imprisonment,-"  or  both  fine  and  imprisonment.^^ 

f.  Effect  of  Appeal  of  Mandamus  Proceeding.  —  An  appeal  or  writ 


1-1.  Moreer  r.  Pennsylvania  R.  R. 
Co.,  41  N.  J.  L.  250;  Com.  v.  Brady, 
6  Phila.  (Pa.)  121,  service  of  copy  not 
proper. 

Service  of  writ,  sec  supra,  V,  K,  6. 

f.T]  Where  only  a  copy  instead  of 
the  original  writ  was  served  the  re- 
spondent cannot  be  punished  for  con- 
tempt. State  V.  King,  29  Kan.  607. 
Compare  supra,  VT,  K,  6. 

15.  U.  S.— President  v.  Elizabeth,  40 
Fed.  799.  Fla.— State  v.  McLin,  16 
Fla.  17.  111.— People  ex  rel.  111.  M. 
Ry.  Co.  V.  Barnett,  91  HI.  422;  People 
r.  Salomon,  54  111.  .39.  la. — See  State 
r.  Smith,  9  Iowa  .334.  Kan. — State  i'. 
Kinp,  29  Kan.  607.  Md.— Weber  i'. 
Zimmerman,  23  Md.  45.  Minn. — State 
V.  Giddings,  9S  Minn.  102,  107  N.  W. 
1048.  Neb.— Boasen  r.  State,  47  Neb. 
245,  66  N.  W.  303,  faet  that  court  may 
have  erroneously  held  certain  .iudp- 
ments  valid  is  no  defense  on  contempt 
proceedings  to  compel  enforcement  of 
writ  commanding  respondents  to  pay 
the  judgments.  N.  M. — Delgado  r. 
Chavez,  5  N.  M.  646,  25  Pac.  948.  N.  Y. 
See  People  ex  rel.  Garbutt  v.  Roches- 
ter &  L.  L.  Ry.  Co.,  76  N.  Y.  294. 
W.  Va. — State  v.  Cunningham,  33  W. 
Va.  607,  11  S.  E.  76. 

Sec  supra,  Yl,  .7,  4,  and  15  Standard 
Pace.  385. 

16.  E.T  parte  Rowland,  104  IT.  S. 
604,    26    L.    ed.    861;    In    re    McCain, 
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9    8.    D.    57,    68    N.    W.    163.      See    16 
Standard  Proc.  420,  421. 

17.  State  V.  Cunningham,  33  W. 
Va.  607,  11  S.  E.  76.  See  16  Standard 
Proc.  460. 

18.  See   5  Standard  Proc.   401. 

fa]  Cannot  Be  Held  at  Chambers. 
State  v.  Stevens,  10  Kan.  113,  19  Pac. 
365. 

|b]  Whether  there  has  been  satis- 
factory explanation  of  failure  to  obey 
is  a  (|iiesti()n  f(ir  the  court  before 
which  the  contempt  proceedings  are 
held.  McAleese  v.  State,  42  Neb.  886, 
61   N.  W.   88. 

19.  People  €x  rel.  Platt  r.  Rice,  144 
N.  Y.  249,  39  N.  E.  88;  People  ex  rel. 
Garbutt  r.  Rochester  &  S.  L.  Rv.  Co., 
76  N.  Y.  294;  Com.  v.  Sheehan,  81  Pa. 
132. 

20.  m.— People  r.  Salomon,  54  111. 
39.  Ky.— Kavc  v.  Kean,  18  B.  Mon. 
839.  La.— State  er  rel.  Bd.  of  Police 
r.  Judge  of  Sixth  Dist.,  21  La.  Ann. 
741,  "if  the  defendant  does  not  choose 
to  obey  the  order,  he  may  be  arrested 
and  imprisoned;  but  if  ho  choose  to 
remain  in  prison,  the  order  will  remain 
unexecuted."  Neb. — Boasen  r.  State, 
47  Neb.  245,  66  N.  W.  303.  N.  Y. 
People  er  rrl.  Pierce  r.  Brice,  34  Misc. 
491,  70  N.  Y.  Supp.  346. 

21.  People  r.  Salomon,  .54  111.  39; 
State  r.  Judge  of  Civil  Dist.  Ct.,  38 
La.  Ann.  43,  58  Am.  Rep.  158.  See 
5  Standard  Proc.  418. 
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of  error  suspends  contempt  proceedings  for  failure  to  obey  the  writ,^^ 
though  there  are  decisions  that  a  writ  of  error  does  not  operate  to  stay 
the  execution  of  a  peremptory  mandamus.^^  If  the  mandamus  proceed- 
ing has  been  removed  by  writ  of  error  to  the  supreme  court  of  tlie 
Ignited  States,  the  respondent  cannot  be  punished  for  faihire  to  obey 
the  'writ  until  the  cause  has  been  returned  to  the  state  court.-* 

g.  Costs.  —  The  court  in  some  states  may  award  the  relator  costs 
and  attorney's  fees  in  prosecuting  the  contempt  proceedings.-^ 

h.  Rcviciv  of  Contempt  Proceedings.  —  This  matter  is  governed  by 
general  rules  elsewhere  treated. ^^ 

2.  Injunction  To  Restrain  Enforcement.  —  A  peremptory  writ 
which  has  once  issued  cannot  be  stayed  by  an  injunction,  like  an 
ordinary  execution  upon  a  judgment  at  law.^^  State  courts  cannot 
by  injunction  interfere  with  performance  of  a  writ  issued  by  a  federal 
court,  and  such  an  injunction  is  no  excuse   for  non-performance.^' 

M.  Costs.-"  —  1.  General  Statement.  —  At  common  law  the  suc- 
cessful applicant  for  a  writ  of  mandamus  was  not  allowed  his  costs  f° 
hence,  costs  can  only  be  taxed  in  such  proceedings  where  authorized 
by  statute.^^  In  most  states  costs  in  mandamus  proceedings  follow 
the   course   of  the   suit,   that   is   they  go   to   the   successful   party.^^ 


22.  United  States  v.  Kendall,  5 
Crandi  C.  C.  385,  26  Fed.  Cas.  No. 
15,518;  State  v.  Webber,  31  Minn.  211, 
17  N.  W.  339,  under  statute. 

As  to  appeal  or  writ  of  error,  see 
infra,    VI,    N. 

As  to  stay  generally,  see  the  title 
"Supersedeas  and  Stay  of  Proceed- 
ings." 

23.  Tyler  v.  Hamersley,  44  Conn. 
393,  26  Am.  Kep.  471;  People  ex  rel. 
Griffin  v.  Steele,   2  Barb.    (N.   Y.)    554. 

24.  Frazee  v.   Cardozo,   6   S.   C.   315. 

25.  People  v.  Pearson,  3  Seam.  (111.) 
270;  People  ex  rel.  Pierce  v.  Brice,  34 
Misc.  491,  70  N.  Y.  Supp.  346. 

26.  See  5  Standard  Prog.  423,  and 
tbe  following:  Tyler  v.  Hamersley,  44 
Conn.  393,  26  Am.  Rep.  471;  People 
ex  rel.  Garbutt  v.  Rochester  &  S.  L. 
Ey.  Co.,  76  N.  Y.  294. 

27.  Weber  v.  Zimmerman,  23  Md. 
45;  Com.  v.  Sheehan,  81  Pa.  132. 

28.  United  States  v.  Keokuk,  6 
Wall.  (U.  S.)  514,  18  L.  ed.  933; 
United  States  v.  Johnson,  6  Wall.  (U. 
S.)  166,  18  L.  ed.  768;  Holt  v.  National 
Life  Ins.  Co.,  80  Fed.  686,  25  C.  C.  A. 
469;  United  States  ex  rel.  Thompson  v. 
Lee  County,  2  Biss.  77,  26  Fed.  Cas. 
No.  15,589;  United  States  v.  Musca- 
tine Conntv,  1  Dill.  522,  28  Fed.  Cas. 
No.  16,538. 

29.  Costs  in  general,  see  5  Stand- 
ard Proc.  746. 


30.  State  ex  rel.  Gilbert  Eliott  & 
Co.  V.  Lake  Torpedo  Boat  Co.,  90 
Conn.  638,  98  Atl.  580,  L.  R.  A.  1916F, 
1033;  Denslow  r.  Gunn,  68  Conn.  219, 
35  Atl.  1125;  State  v.  King,  23  N.  C. 
22.  See  generally  5  Standard  Proc. 
792. 

[a]  Statute  of  Anne  first  permitted 
costs  in  mandamus  proceedings.  9 
Anne,  c.  20.  See  State  v.  County 
Treasurer,  10  S.  C.  40. 

31.  Kan. — State  v.  Campbell,  19 
Kan.  481.  N.  H.— State  v.  Kinne,  41 
N.  H.  238.  Tenn. — Mooneys  v.  State, 
2  Yerg.  578;  State  v.  Wormick,  1  Lea 
559. 

32.  See  the  statutes  and  the  fol- 
lowing: AJa. — Ex  parte  Smith,  69  Ala. 
528;  Ex  parte  Garland,  42  Ala.  559; 
Ex  parte  Small,  25  Ala.  74,  78.  Cal. 
Spencer  v.  Lawler,  79  Cal.  215,  21  Pac. 
742;  People  v.  Loucks,  28  Cal.  68. 
Conn. — Cook  v.  Tannar,  40  Conn.  378. 
111.— Pike  V.  People,  11  111.  202.  La. 
State  ex  rel.  Fisk  v.  Police  Jury,  39  La. 
Ann.  979,  3  So.  88.  Mich.— Pulling  v. 
Durfee,  85  Mich.  34,  40,  48  N.  W. 
48;  Manufacturers'  Mut.  F.  Ins.  Co.  v. 
Daboll,  79  Mich.  241,  44  N.  W.  604. 
Nev.— State  v.  McCullough,  3  Nev.  202. 
N.  H.— Fox  V.  Whitney,  32  N.  H. 
408.  N.  J.— Gouldey  v.  Atlantic  City, 
63  N.  J.  L.  537,  42  Atl.  852;  Hopper 
t'.  Freeholders  of  Bergen  County,  .52 
N.  J.  L.  313,  19  Atl.  383.     N.  Y.— Peo- 

Vol.  XIX 


292 


MANDAMUS 


On  dismissal  of  the  proceedings     by    tJie    relator    lie     must     pay     the 

2.  Discretion  of  Court.  —  Tn  some  states  the  statute  places  the 
matter  ol  awarcUiii:  costs  in  inaudfunus  proceedings  in  the  sound  dis- 
cretion of  the  court.-'*  Under  such  statutes,  on  granting  tlie  writ 
against  public  officers,^=^  or  pul)lic  boards,^"'  costs  wiil  not  be  allowed 
the  relator  where  there  has  been  no  bad  faith  in  rcfusuig  to  perform 
the  duty.  Nor  where  the  case  is  one  of  a  public  nature  and  has 
arisen  from  ambiguous  legislation,"  or  the  question  involved  is  new 
and  its  settlement  important  to  general  interests,'^  or  the  proceeding 
is  against  a  judicial  ot^cer  and  relates  solely  to  a  matter  of  pravtice, 
\\WiA\  has  been  unsctth'd,-''  will  costs  be  allowed. 

3.  Against  Public  Officers.  —  a.  Generally.  —  Public  officers  are 
liable  for  costs  where  mandamus  issues  against  them  to  compel  per- 


ple  ex  rel.  Lumley  v.  Lewis,  28  How. 
Pr  139,  470;  People  ex  rel.  Sanders  v. 
Colborne,  20  How.  Pr.  378;  People 
ex  rel.  Matthews  r.  Onondaga  Com.  1  ., 
10  Wend.  599.  Ore.— Bush  v.  Gcisey, 
16  Ore.  355,  19  Pac.  123.  Pa.— Minich 
V.  Basom,  12  Pa.  Co.  Ct.  508.  Tenn. 
Ingersoll  v.  Howard,  1  Heisk.  247. 
■Ltah.— Page  v.  Utah  Com.,  11  Utah  119, 
39  Pac.  499.  Wis.— State  f.  Wolfrom, 
25  Wis.  468. 

See  generally  5  Standard  Prog.  503. 

fa]  Statute  allowing  costs  in  "spe- 
cial proceedings"  as  a  matter  of  course 
to  plaintiff  on  .imlgmciit  in  his  favor, 
inchulos  mandamus  i)rocectlings.  Pago 
v.    Utah    Com.,    11    Utah    119,    39    Pac. 

499. 

[b]  Cost  ajid  delay  in  another  court 
caused  relator  by  respondent,  cannot 
be  charged  up  as  costs  in  the  man- 
damus proceeding.  Fox  v.  WMutney,  32 
N.   H.   408. 

Relators  Generally. — Eight  to  and 
liabiliiv  for  costs,  see  5  Standard 
Pkoc.  831. 

33.  State  v.  New  Orleans,  44  La. 
Ann.  354,  10  So.  766.  See  generally, 
5  Standard  Prog.  843. 

34.  Kan.— Evans  v.  Thomas,  32 
Kan.  469,  4  Pac.  833.  Mich.— Wood  r. 
Lano,  84  Mich.  521,  47  N.  W.  1103_; 
Mitchell  V.  Huron  Circuit  Judge,  53 
Mich.  541,  19  N.  W.  176.  N".  H.— Bal- 
lou  V.  Smith,  31  N.  H.  413.  N.  Y. 
People  ex  rel  Kipp  v.  Harris,  6  Abb. 
Pr.  30;  People  ex  rel.  Kcene  v.  Board 
of  Supervisors,  31  N.  Y.  Supp.  569. 
Ore. — Burgtorf  r.  Bentley,  27  Ore.  268, 
41  Pac.  163.  Vt. — Kendall  v.  Aldrich, 
68  Vt.  478,  35  Atl.  429;  Hall  r.  Cross- 
man,  27  Vt.  297. 
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[a]  Special  order  of  court  necessary 
under  such  a  statute  before  Judgment 
for  costs  can  be  entered.  Peo])le  ex  rel, 
Coller  V.  Board  of  Supervisors,  3  How. 
Pr.  (N.  Y.)  379;  People  v.  New  York, 
L.  E.  &  W.  R.  Co.,  47  Hun  43,  14 
N.  Y.   St.   168. 

[b]  If  necessity  for  writ  due  to 
error  of  relator's  counsel  the  relator 
will  not  be  given  his  costs.  Frcdericlc 
V.  Mecosta  Circuit  Judge,  52  Mich.  529, 
18  N.  W.  343. 

[c]  If  writ  issued  without  notice 
to  respondent  the  relator  will  not  be 
given  costs.  People  r.  Osborn,  38  Mich. 
313. 

[d|  If  the  return  is  evasive,  costs 
will  go  against  the  respondent  in  award- 
ing the  writ.  Potter  i\  Homer,  59 
Mich.  8,  26  N.  W.  208. 

35.  Conn. — Denslow  r.  Ciinn,  6& 
Conn.  219,  35  Atl.  1125.  Mich.— Mitch- 
ell V.  Huron  Circuit  Judge,  53  Mich. 
541,  19  N.  W.  176;  People  v.  Pritchard, 
17  Mich.  338.  N.  Y.— People  ex  r .1. 
Smith  V.  Flagg,  5  Abb.  Pr.  232;  People 
ex  rel.  Highway  Comrs.  v.  Supervisors 
of  Dutchess  County,  1  Hill  50. 

36.  People  r.  Wayne  County,  5 
Mich.  223.  See  Kloeb  r.  Mercer  County 
Comrs.,  26  Ohio  Cir.  Ct.  152. 

37.  Clare  County  r.  Auditor  Gen- 
eral, 41  Mich.  182,' 1  N.  W.  926.  See 
also  TurnbuU  v.  Alpena  School  Dist., 
45  Mich.  496,  8  N.  W.  65. 

38.  Turnbull  v.  Alpena  School  Dist., 
45  Mich.  496,  8  N.  W.  65;  People  V. 
Auditor  General,  38  Mich.   746. 

39.  People  ex  rel.  Amperse  v.  Wayne 
Circuit  Judge,  14  Mich.  33;  People  V. 
Littlejohn,  11  Mich.  60. 
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formance  of  a  duty,*"  unless  the  court,  having  discretion  in  the 
matter,  order  otherwise.*^  Where  there  are  several  respondent  officers 
costs  will  onlv  be  allowed  against  those  who  are  actually  in  de- 
fault.*^  Public  officers  against  whom  the  writ  is  granted  are  liable 
personally  for  costs.*^  But  where  the  proceeding  is  by  relators  in 
their  official  character  as  a  public  board,  costs  are  taxed  against  them 
in  their  official  capacity  and  not  as  individuals.^*  As  between  a  pub- 
lic officer  and  his  successor  costs  are  allowed  against  the  one  who  was 
guilty  of  the  default  which  gave  rise  to  the  proceeding,*'  and  a  suc- 
cessor substituted  for  his  predecessor  in  office  is  not  liable  for  costs 
accruing  prior  to  his  substitution.*" 

b.  Judicial  Officers.  —  In  several  jurisdictions  costs  will  not  be 
allowed  a  successful  relator  where  the  proceeding  is  against  a  court 
or  judicial  officer  and  there  has  been  good  faith,*^  though  the  court 
may  where  the  matter  rests  in  its  discretion,  award  costs  against  a 
judicial  officer.*^ 

4.  Security  for  Costs.  —  The  matter  of  security  for  costs  depends 
on  the  statutes  of  the  several  states,*^  but  generally  if  the  relator  be 
a  nonresident  of  the  state  security  for  costs  will  be  required.'" 

5.  In  Action  for  False  Return.  —  Where  the  relator  is  not  per- 


40.  Cal.— People  v.  Loucks,  28  Cal. 
68.  Miss. — State  v.  Stone,  69  Miss. 
383,  12  So.  559,  30  Am.  St.  Rep.  561, 
personally  liable  but  may  be  reimbursed 
from  state.  Neb. — State  v.  Carlson,  72 
Neb.  837,  101  N.  W.  1004.  Ore.— Bush 
17.  Geisey,  16  Ore.  355,   19  Pac.   123. 

41.  See  Supra,  VI,  M,  2,  and  infra, 
this  section. 

42.  Kan.— Shull  v.  Gray  County,  54 
Kan.  101,  37  Pac.  994.  Mo.— State  v. 
Berg,  76  Mo.  136.  N.  Y.— People  ex  rel. 
Burroughs  v.  Brinkerhoff,  68  N.  Y. 
259. 

43.  Cal.— Power  v.  May,  123  Cal. 
147,  55  Pac.  796.  Fla.— State  v.  Board 
of  County  Canvassers,  17  Fla.  29.  111. 
Pike  V.  People,  11  111.  202.  Mo.— State 
V.  Hanley,  76  Mo.  App.  631.  Utah. 
Page  V.  Utah  Com.,  11  Utah  119,  39 
Pac.  499. 

44.  People  v.  Madison  County,  125 
111.  334,  17  N.  E.  802;  Lyons  Highway 
Comrs.  V.  People  ex  rel.  Killham,  38 
m.  347. 

45.  Shull  V.  Gray  County,  54  Kan. 
101,  37  Pac.  994. 

46.  Caledonian  Coal  Co.  v.  Baker, 
196  U.  S.  432,  25  Sup.  Ct.  375,  49  L. 
ed.  540;  Ferguson  v.  State,  31  N.  J.  L. 
289. 

47.  Conn. — Denslow  v.  Gunn,  68 
Conn.  219,  35  Atl.  1125.  N.  Y.— People 
V.  New  Pork  Common  PI.,  19  Wend. 
157.     See   also   People  ex  rel.   Fishera 


r.  New  York  Com.  PL,  18  Wend.  534. 
Utah. — Whitmore  v.  Harris,  10  Utah 
259,  37  Pac.  464.  Wash.— State  v. 
Reid,  17   Wash.  267,  49   Pac.   517. 

48.  See   supra,   VI,   M,   2. 

49.  See  the  statutes  and  cases  cited 
in  succeeding  note. 

50.  U.  S.— United  States  ex  rel. 
Shelly  ;;.  St.  Charles  County,  31  Fed. 
442.  Conn.— State  ex  rel.  Gilbert  Eliott 
&  Co.  V.  Lake  Torpedo  Boat  Co.,  90 
Conn.  638,  98  Atl.  580,  L.  R.  A.  1916F, 
1033;  Denslow  r.  Gunn,  67  Conn.  361, 
35  Atl.  264.  Kan.— Stevens  v.  Miller, 
3  Kan.  App.  192,  43  Pac.  439.  N.  Y. 
People  ex  rel.  Fuller  v.  Oneida  Com. 
PI.,  18  Wend.   652. 

[a]  After  peremptory  writ  has  is- 
sued security  for  costs  will  not  be 
required  of  relator.  United  States  ex 
rel.  Shelly  v.  St.  Charles  County,  31 
Fed.  442. 

fb]  On  rule  to  show  cause  why 
alternative  writ  should  not  issue  se- 
curity for  costs  will  not  be  required 
of  relator.  Denslow  v.  Gunn,  67  Conn. 
361,  35  Atl.  264. 

[e]  Failure  of  officer  to  take  bond 
for  costs  taken  advantage  of  by  mo- 
tion to  quash.  State  ex  rel.  Gilbert 
Eliott  &  Co.  V.  Lake  Torpedo  Boat  Co., 
90  Conn.  638,  98  Atl.  580,  L.  R.  A. 
1916F,  1033. 

See  generally  the  title  "Security 
for  Costs." 
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mittod  to  traverse  the  return  and  is  left  to  his  action  for  a  false  return, 
he  is  entitled  to  costs  in  swell  action  if  successful.^' 

6.  Enforcement  of  Judgment  for  Costs.  —  A  judfrment  for  costs 
in  a  mandamus  pnjceediui,'  must  be  collected  by  execution;  contempt 
proceedings  will  not  lie.^- 

N.  Review.  —  1.  Right  of  Review.  —  At  the  conunon  law  owing 
to  their  prerogative  and  discretionary  character,  mandaitms  proceed- 
ings were  not  subject  to  review  l)y  a  higher  court.^^  But  under  the 
modern  practice  and  statutes  such  proceedings  are  reviewable  like 
other  proceedings,  after  issuance  or  refusal  of  the  peremptory  writ.'* 
But  generally  there  is  no  appeal  from  the  issuance,^^  or  refusal,""  of 
an  alternative  writ,  the  remedy  being  an  original  application  to  the 
higher  court.^^ 

2.  Mode  of  Review.  —  In  some  jurisdictions  mandamus  proceed- 
ings are   reviewable  by  writ  of  error  rather  than   by   appeal;""^  in 


51.  See  the  followiiifj:  Kan. — •State 
V.  Jofforson  Count v,  1]  Kan.  G6.  N.  C. 
State  r.  Kinjr,  23  N.  C.  22.  S.  C. 
State  V.  County  Treasurer,  10  (S.  C. 
40. 

52.  State  v.  Jaynes,  19  Neb.  697,  28 
N.  W.  293.  See  tlie  title  "Judgments 
and  Decrees,   Enforcement  of. ' ' 

53.  Conn. — New  Haven  &  N.  Co.  r. 
State,  44  Conn.  376.  Miss. — Hardee  v. 
Gihbs,  50  Miss.  802.  Tex.— Bradley  v. 
McCrabb,  Dall.   504. 

54.  U.  S. — Davies  v.  Corbin,  112 
U.  S.  36,  5  Sup.  Ct.  4,  28  L.  ed.  627; 
Hartman  v.  Greenhow,  102  U.  S.  672, 
26  L.  ed.  271.  Ala.— Wiithers  v.  State, 
36  Ala.  252.  Colo.— Bean  r.  People,  6 
Colo.  98.  Conn. — New  Haven  &  N.  Co. 
V.  State,  44  Conn.  376.  DeL — Union 
Church  V.  Sanders,  1  Houst.  100,  63 
Am.  Dec.  187.  Ky. — Warren  County 
Court  r.  Daniel,  2  Bibb  573.  La.— State 
ex  rcl.  Infjram  v.  Jud^e  of  Sixth  .Judi- 
cial District  Court,  20  La.  Ann.  529. 
Md.— Ilarwood  r.  Marshall,  9  Md.  S3. 
Mich. — See  Graham  r.  Wavne  Circuit 
.ludu'c,  143  Mich.  360,  106  N.  W.  1109. 
Minn.— State  r.  Teall,  72  Minn.  37,  74 
N.  W.  1024;  State  v.  Webber,  31  Minn. 
211,  17  N.  W.  339.  See  also  State  v. 
McKellar,  92  Minn.  242,  99  N.  W. 
807.  Miss. — Hardee  r.  Gibbs,  50  Miss. 
802.  Mo.— State  v.  Sutterfield,  54  Mo. 
391 ;  Lewis  v.  Price,  1 1  Mo.  398.  Seo 
also  Shrever  r.  Livintrston  County,  9 
Mo.  196;  Bastan  r.  Fireman's  Fund, 
88  Mo.  App.  22.  Neb.— State  r.  Aff- 
bohler,  44  Nob.  497,  62  N.  W.  871.  N.  J. 
See  Neptune  Twp.  S<'hool  District  r. 
Mannion,  73  N.  .1.  L.  816,  65  Atl.  440; 
Layton  r.  State,  28  N.  J.  L.  575.    N.  Y. 
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People  ex  rel.  Feeny  v.  Canvassers  T)f 
Richmond  County,  156  N.  Y.  36,  50  N., 
E.  425.  See  People  ex  rel.  Lcvenson 
V.  O'Donnell,  99  App.  Div.  253,  90 
N.  Y.  Supp.  961.  Ohio.— State  v.  Phil- 
brick,  69  Ohio  St.  283,  69  N.  E.  439; 
State  V.  Delaware  County,  15  Ohio  Cir. 
Ct.  40,  8  Ohio  Cir.  Dec.  244.  Okla. 
Ex  parte  Eplev,  10  Okla.  631,  64  Pac. 
18.  S.  C— Matthews  c.  Nance,  49  S.  C. 
322,  27  S.  E.  100;  Ex  parte  Mackey, 
15  S.  C.  322.  Sec  also  State  v.  Chair- 
man of  County  Canvassers,  4  S.  C. 
485.  Tenn. — Beasley  j-.  Terriss,  1  Lea 
461.  Tex.— Shepard'  v.  Council  of  Hub- 
bard City  (Tex.  Civ.  App.),  42  S.  W. 
862.  Utah.— Kslin^er  v.  Pratt,  14  Utah 
107,  46  Pac.  763.  Va.— Prire  r.  Smith, 
93  Va.  14,  24  S.  E.  474.  Wash.— State 
r.  Whatcom  Countv  Super.  Ct.,  2  Wa.sh. 
9,  25  Pac.  1007.  "  Wis.— State  tr.  <iil- 
johann.  111  Wis.  377,  87  N.  W..  .245, 
See  also  State  r.  Lincoln,  67  Wia.  ^74, 
30  N.  W.  360. 

5&  N.  Y. — People  ex  rel.  Jjorniard 
r.  Clyde,  69  N.  Y.  603.  N.  O.— People 
rx  rel  McCall  r.  Anson,  ^44-  N.  C.  -302. 
Pa. — Su])ervisor3  of  Saucon  r.  Broad- 
head,  9  Atl.   63. 

See,  however,  Hardee  r.  Gibbs,  50 
l^Iisa.    802. 

56.  State  r.  Cappeller,  .^7  <Hiin  St. 
121;  Martin  r.  Board  of  Education,  42 
W.  Va.  514,  26  S.  E.  348.  See  Shrever 
V    Livinfjaton   Countv,  0  Mo.   196. 

57.  See   infra,  Vl,  K,  2. 

58.  See  United  States  cr  rrl  Attor- 
ney General  r.  Louisville  &  N.  Tt.  Co., 
23(1  V.  S.  318,  35  Sup.  Ct.  363,  59  L. 
ed.  598,  affirminff,  212  Fed.  486;  J&tate 
V.    Affholder,   44    Neb.    497,    62    N.   W. 
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others  appeal  is  the  proper  mode  of  review.^^  Tn  some  states  denial 
of  a  writ  of  mandamus  is  reviewable  by  certiorari. ''^  Mandamus  will 
not  lie  to  review  the  issuance  or  denial  of  mandamus  in  the  lower 
court.^^  But  where  an  original  application  may  be  made  to  the 
appellate  court,  the  refusal  of  the  lower  court  to  issue  an  alternative 
wAt  cannot  be  made  the  basis  of  a  writ  of  error,  but  application  should 
be  made  directly  to  the  higher  court.*'^ 

3.  Who  May  Prosecute  Review.  —  Generally  any  party  aggrieved 
may  prosecute  appeal  or  error  as  the  case  may  be.^^  If  the  respondent 
is  a  board  or  body  and  the  writ  issued  against  the  members  in  their 
official  capacity,  they  may  appeal  even  though  a  minority  of  the 
members  refuse  to  join  in  the  appeal.^*  One  not  a  party  to  the 
mandamus  proceeding  cannot  maintain  an  appeal  or  assign  errors 
from  the  trial  court.^' 

4.  Time  for.  —  An  appeal  to  be  effectual  must  be  taken  within  the 
time  allowed  by  statute.^^ 

5.  Record  and  Assignment  of  Error.  —  Where  the  alternative  writ 
constitutes  the  plaintiff's  complaint,  it  should  be  set  out  in  the  record 
when  an  appeal  is  taken.^^ 

6.  Scope  of  Review.  —  Matters  resting  in  the  discretion  of  the 
lower  court  will  not  be  reviewed.*^^  Nor  wall  objections  not  presented 
and  urged   below.''^     After  the   writ  has  been  obeyed  the   question 


871,  and  cases  in  preceding  note.     See 
generally  the   title   "Writ  of  Error." 

59.  Ala. — Ex  parte  State  ex  rel. 
Wood,  151  Ala.  574,  44  So.  635;  State 
V.  Crook,  123  Ala.  657,  27  So.  334.  la. 
Chance  v.  Temple,  1  Iowa  179.  Minn. 
State  V.  Webber,  31  Minn.  211,  17  N. 
W.  339.  Ohio.— State  v.  Delaware  Coun- 
ty, 15  Ohio  Cir.  Ct.  40.  8  Ohio  Cir. 
Dec.  244.  S.  C. — Ex  parte  Mackey,  15 
S.  C.  322.  Terni.— See  Beasley  v.  Fer- 
riss,  1  Lea  461.  Utah. — Eslinger  v. 
Pratt,  14  Utah  107,  46  Pac.  763.  Wash. 
State  V.  Whatcom  County  Super.  Ct., 
2  Wash.  9,  25  Pac.  1007. 

See  cases  in  preceding  notes  under 
this   section. 

60.  Chicago,  D.  &  C.  G.  T.  J.  E. 
Co.  V.  St.  Clair  Circ.  Judge,  156  Mich. 
567,  121  N.  W.  297;  Graham  v.  Wayne 
Circ.  Judge,  143  Mich.  360,  106  N.  W. 
1109. 

As  to  certiorari  generally  see  the 
title  "Certiorari." 

61.  U.  S.—Ex  parte  De  Groot,  6 
Wall.  497,  18  L.  ed.  887.  Mich.— Gra- 
ham r.  Wavne  Circuit  Judge,  143  Mich. 
360,  106  N.  W.  1109.  Ohio.— State  v. 
Cappeller,  37  Ohio  St.  121.  W.  Va. 
Martin  v.  Board  of  Education,  42  W. 
Va.  514,  26  S.  E.  348. 

62.  Stat-e  v.  Cappeller,  37  Ohio  St. 


121;  Martin  v.  Board  of  Education,  42 
W.  Va.  514,  26  S.  B.   348. 

63.  People  ex  rel.  French  v.  Town, 
1  App.  Div.  127,  37  N.  Y.  Supp.  864; 
People  ex  rel.  Sherrill  v.  Guggenheimer, 
29  Misc.  553,  61  N.  Y.  Supp.  961. 

64.  Kelly  i\  Justices  of  Moore  Coun- 
ty, 24  N.  C.  430. 

65.  Wilson  V.  Duncan,  114  Ala.  659, 
21  So.   1017. 

66.  Smith  v.  Gordon,  138  Ala.  181, 
35  So.  58;  Gardner  v.  Ingram,  82  Ala. 
339,  2  So.  879. 

67.  Placard  r.  State,  148  Ind.  305, 
47  N.  E.  623  (on  appeal  from  order 
directing  issuance  of  peremptory  writ, 
demurrer  to  answer  and  return  will 
not  be  considered  where  the  alternative 
writ  is  not  in  the  record);  Smith  v. 
Johnson,  69  Ind.   55. 

68.  Chesebro  v.  Babcock,  59  Conn. 
213,  22  Atl.  145;  People  ex  rel.  Loril- 
lard  V.  Thompson,  99  N.  Y.  641,  1  N. 
E.  542;  People  v.  Clyde,  69  N.  Y.  603. 
See  2  Standard  Proc.  409. 

69.  Cal.— Miller  v.  Dailey,  136  Cal. 
212,  68  Pac.  1029.  Colo.— Board  of 
Comrs.  of  Grand  County  v.  People 
ex  rel.  New  Hampshire  S.  Bank,  8  Colo. 
App.  43,  46  Pac.  107.  See  also  Nance 
V.  People,  25  Colo.  252,  54  Pac.  631. 
Fla.— Ray  v.  Wilson,  29  Fla.  342,  10  So. 
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whether  it  should  have  issued  will  not  he  reviewed.^" 

7.  Decision  and  Disposition  of  Proceeding.  —  The  reviewing  court 
may  affirm  or  reverse  the  ruliii-j;  of  tlie  lower  court  as  the  right  may 
appear.'^  It  may  remand  the  cause  with  instructions  to  amend  the 
judgment  to  liave  it  comply  with  the  law," 

O.  Joinder  of  Actions.  —  1.  Generally.  —  A  mandamus  proceed- 
ing cannot  be  joined  with  another  action,"'  or  with  an  application  for 
a  writ  of  certiorari,'*  or  an  injunction."'^ 

2.  Joinder  of  Several  Causes  for  Relief.  —  Separate  and  distinct 
rights  or  claims  cannot  be  enforced  in  one  mandamus  proceeding, 
whetlier  of  one  person  or  several,  and  whether  against  one  or  several 
respondents.'^  However,  in  one  proceeding  separate  but  cooperative 
acts  in  the  performance  of  an  entire  duty  may  be  required." 


613,  14  L.  R.  A.  773.  111. — Commission- 
ers of  Highways  v.  Big  Four  Drainage 
District,  207  111.  17,  69  N.  E.  576; 
Chicago  V.  Sansum,  87  111.  182.  Ind. 
folate  V.  Riggs,  92  Ind.  336;  Gill  v. 
State,  72  Ind.  266.  la.— Independent 
District  V.  District  Twp.  of  Lu  Verne, 
88  Iowa  71.3,  54  N.  W.  221.  Kan. 
Stevens  v.  Miller,  3  Kan.  App.  192,  43 
Pac.  439.  La.— State  v.  Southern  Min- 
eral &  Land  Imp.  Co.,  108  La.  24,  32 
So.  174.  N.  Y. — People  ex  rel.  Ehrlich 
t\  Grant,  61  App.  Div.  238,  70  N.  Y. 
Supp.  504,  statute  "of  limitations  waived 
if  not  raised  below.  Pa. — Borough  of 
Easton  r.  Lehigh  Water  Co.,  97  Pa. 
554.  Tex. — Singleton  v.  Austin,  27  Tex. 
Civ.  App.  88,  65  S.  W.  6S6.  Wash. 
Wilson  V.  Aberdeen,  25  Wash.  614,  66 
Pac.  95.  Wis.— State  r.  Smith,  11  Wis. 
65. 

[a]  Exception  must  be  made  or 
matter  will  not  be  reviewed.  Lamkin 
V.  Sterling,  1  Idaho  120;  State  r.  Super- 
visors of  Exeter,  9  Wis.  554. 

70.  Cal. — San  Diego  School  Dist.  t\ 
San  Diego  County  Suprs.,  97  Cal.  438, 
32  Pac.  517.  la.— Stephens  v.  Querry, 
97  N.  W.  1115.  Mont.— State  v.  Nap- 
ton,  10  Mont.  369,  25  Pac.  1045.  Neb. 
Betts  r.  State,  67  Neb.  202,  93  N.  W. 
167.  N.  Y.— People  v.  Squire,  110  N. 
Y.  666,  18  N.  E.  362.  Ore.— Jackson- 
ville School  District  r.  Crowell,  33  Ore. 
11,  52  Pac.  693.  Wash.— Hice  v.  Orr, 
16   Wash.    163,   47    Pac.    424.    * 

Contra,  Polk  County  Conirs.  v.  John- 
son &  Co.,  21  Fla.  577. 

71.  See  HI.— East  St.  Louis  r. 
School  Trustees,  24  111.  App.  194.  Kan. 
Golden  r.  Elliott,  13  Kan.  92.  N.  Y. 
People  ex  rel.  Dikeman  i'.  City  of 
Brooklvn,  13  Wend.  130. 

72.  "Sfhof>l    Dist.    No.    1,4    v.    School 
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Dist.  No.  4,  64  Ark.  483,  43  S.  W. 
501,  where  warrant  ordered  drawn  with- 
out specifying  on  what  fund,  will  re- 
mand to  have  warrant  directed  to  be 
paid  out  of  proper  fund.  See  generally 
the  title  "Mandate  and  Proceedings 
Thereafter. ' ' 

73.  Barada  v.  Carondelet,  16  Mo. 
323.  Sec,  however,  Custer  v.  Yellow- 
stone, 6  Mont.  39,  9  Pac.  586,  allow- 
ing the  joinder  of  an  action  for  a 
money  judgment  against  a  county  with 
an  action  for  a  writ  of  mandate  against 
the  commissioners  thereof. 

74.  Fairbanks  v.  Amoskeag  Nat. 
Bank,  30  Fed.  602,  the  court  saying, 
"As  to  the  .second  ground,  there  seems 
to  be  no  precedent  for  combining  writs 
of  certiorari  and  mandamus.  Each  be- 
ing distinct,  and  having  its  prescribed 
functions,  it  would  be  irregular  to  join 
lioth  in  one  writ.  Such  a  course  may 
lead  to  much  confusion,  for  rules  which 
apply  to  one  writ  may  not  apply  to 
the  other;  whereas,  if  each  is  kept 
distinct,  we  can  deal  with  it  accord- 
ing to  the  rules  of  procedure  which  arc 
applicable  to  it." 

75.  Whigham  r.  Davis,  92  Ga.  574, 
18  S.  E.  548;  Clark  r.  Lawrence  Coun- 
ty, 23  S.  D.  77,  120  N.  W.  764. 

76.  Colo.— Merrill  v.  Siiffa,  42  Colo. 
195,  93  Pac.  1009.  Del. — State  r.  Sim- 
mons, 3  Penne.  291,  50  Atl.  213.  Fla. 
State  r.  .leflferson  County,  17  Fla.  707. 
Kan. — State  r.  Peno  County,  3S  Kan. 
317,  16  Pac.  3:;7.  Md.— Sm'ith  r.  Erb, 
4  Gill  437.  Miss. — Ilaskins  v.  Scott 
County,  51  Miss.  406.  N.  J.— State 
r.  Chester  &  Evesham  Twp.,  10  N.  J. 
L.   292. 

77.  State  r.  Bailey,  7  Iowa  390. 
And  see  supra,  VI,  B,  3,  c. 
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P.  Intervention."  —  Intervention  is  permitted  in  mandamus  pro- 
ceedings by  persons  whose  rights  will  be  aifected  thereby/"  the  matter 
resting  largely  in  the  discretion  of  the  conrt.s°  Application  for  leave 
to  intervene  comes  too  late  after  the  peremptory  writ  has  issued  " 

VII.  INJUNCTION  AGAINST  MANDAMUS  PROCEEDING.sa 
Courts  of  equity  will  not  interfere  by  injunction  to  stay  proceedings 
on  a  mandamus,^^  where  the  parties  seeking  redress  by  such  proceed- 
ings are  not  the  plaintiffs  in  equity.^* 


78.     Intervention  generally    see    the 
title  "Intervention." 

7a.  111. — Winstanley  v.  People,  92 
111.  402,  under  statute  one  having  in- 
terest as  a  defendant  may  appeal.  Ind. 
Towle  V.  State,  110  Tnd.  120,  10  N.  E. 
941.  Ky.— See  Hewitt  v.  Craig,  86  Ky. 
23,  5  S.  W-  280.  La.— State  v.  Du- 
buclet,  27  La.  Ann.  ,29.  Minn.— State 
V.  Minneapolis  &  St.  L.  R.  Co.,  39  Minn. 
219,  39  N.  W.  153.  Mo.— State  v. 
Williams,  99  Mo.  291,  12  S.  W.  905. 
Neb. — State  ex  rel.  Graber  v.  Matley, 
17  Neb.  564,  24  N.  W.  200,  "if  any 
citizen  may  initiate  proceedings  to  se- 
cure the  enforcement  of  the  laws  where 
the  decision  upon  the  relation  might 
affect  every  citizen  in  the  county,  any 
other  citizen  certainly  has  the  right  to 
show  to  the  court  any  fact  which  would 
defeat  the  action."  N.  Y. — Bohnet  v. 
New  York,  150  N.  Y.  279,  44  N.  E. 
949.  Pa.— See  Com.  v.  Martin,  170  Pa. 
118,  32  Atl.  624.  Tex.— Wright  v. 
Neathery,  14  Tex.  211.  Wis.— State  v. 
Gratiot,  17  Wis.  245. 

[a]  But  see  Harwood  v.  Quinby,  44 
Iowa  38.5,  denying  a  taxpayer  the  right 
to  intervene  in  a  mandamus  proceeding 
against  officer  to  compel  certain  acts 
necessary  to  levy  of  a  tax.  See  14 
Standard  Proc.  310 

[b]  Where  there  is  collusion  be- 
tween relator  and  respondent  interven- 
tion will  be  permitted.  State  v.  Mat- 
ley,  17  Neb.  564,  24  N.  W.  200;  State 
V.  Gratiot,  17  Wis.  245. 

[c]  Intervener  must  have  a  direct 
and  substantial  interest  in  the  proceed- 
ing. Conn.— 'Farrell  r.  King,  41  Conn. 
448,  452,  the  possibility  that  the  peti- 
tioner can  use  record  as  evidence  in 
future  proceedings  not  sufficient  to  jus- 
tify his  intervention  in  a  proceeding 
to  compel  a  public  officer  to  perform 
a  duty  required  by  law.  Ind. — Towle 
V.  State,  110  Ind.  120,  10  N.  E.  941. 
Ky. — Hewitt  v.  Craig,  86  Ky.  23,  5  S 
W.  280.  Nov.— State  v.  Wright,  10  Nev. 
167. 


Intervention  generally,  see  14  Stand- 
ard Proc.  285. 

80.  Ex  parte  Cutting,  94  U.  S.  14, 
24  L.  ed.  49;  Bohnet  v.  New  York,  150 
N.  Y.  279,  44  N.  E.  949,  "Our  atten- 
tion has  been  called  to  a  long  list  of 
cases  in  which  the  court  has  permitted 
persons  to  be  brought  in  and  made 
parties  to  such  proceedings;  but  these 
cases  amount  to  nothing  more  than 
showing  the  circumstances  under  which 
the  court  has  exercised  its  discretion 
in  permitting  persons  to  intervene." 
Also  14  Standard  Proc.  310,  et  seq. 

81.  Matter  of  Bohnet,  8  App.  Div. 
293,  40  N.  P.  Supp.  1140.  See  also 
Owens  V.  Colgan,  97  Cal.  454,  32  Pac. 
519,  that  application  comes  too  late 
after  final  judgment. 

82.  As  to  injunction  generally,  see 
the  title  "Injunctions." 

83.  Conn. — Tyler  v.  Hamersley,  44 
Conn.  419,  26  Am.  Eep.  479.  Fla.— Fin- 
egan  v.  City  of  Fernandina,  18  Fla. 
127;  County  Comrs.  of  Columbia  Coun- 
ty V.  Bryson,  13  Fla.  281.  Ga^— Mayor, 
etc.  of  Brunswick  v.  Dure,  59  Ga.  803. 
Pa. — Brown  v.  Philadelphia,  23  Pa. 
Pist.  56.  W.  Va.— White  v.  Holt,  20 
W.  Va.  792,  proceeding  in  state  court 
by  mandamus  cannot  be  enjoined  by 
federal  court.  Eng. — Montague  v.  Dud- 
man,  2  Ves.  Sen.  396,  28  Eng.  Eeprint 

— 'Oo. 

[a]  "Story's  Eq.  Juris.,  sec.  893, 
says:  There  are  cases  in  which  courts 
of  equity  will  not  exercise  jnirisdistion 
by  way  of  injunction  to  stay  proceed- 
ings at  law  in  any  criminal  matters,  or 
in  cases  not  strictly  of  a  civil  nature, 
as,  for  instance,  they  will  not  grant 
an  injunction  to  stay  proceedings  on 
a  mandamus,  or  an  indictment,  or  an 
information,  or  a  writ  of  prohibition. 
2  Ves.  396."  County  Comrs.  of  Colum- 
bia County  V.  Bryson,  13  Fla.  281. 

84.  Finegan  v.  City  of  Fernandina, 
18  Fla.  127. 
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[a]  Compare  Uladovcc  r.  Paul,  222 
m.  254,  78  N.  E.  G19,  holding  that 
stockholders  of  a  corporation,  who  were 
not  parties  to  the  mandamus  suit 
against  the  corporation  to  compel  it  to 
issue  to  petitioner  certain  unissued 
■took    of    the    corporation,   and    whose 
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rights  in  the  unissued  stock,  if  any, 
could  not  be  set  up  by  them  in  tho 
mandamus  suit,  mi^jht  maintain  a  bill 
to  establish  their  interest  in  the  stock 
and  to  restrain  the  issue  of  the  stock 
to  the  petitioner  in  the  mandamuB 
suit. 
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I.  DEFINITION.  —  The  process  by  whieh  an  appellate  court  exe- 
cutes its  judgiuent,'  and  by  which  it  coiunumicates  its  rulin-:  upon 
a  judgment  of  a.  knver  court  to  the  latter,-  is  a  mandate,  remittitur, 
or  proci'dcndo. 

II.  NECESSITY  FOR  AND  WAIVER.  —  Where  the  ai)i)eal  super- 
sedes the  jurisdiction  of  the  tria.l  court,  a  mandate  is  generally  held 
to  be  essential  to  reinvest  the  trial  court  with  jurisdiction  to  pro- 
ceed in  the  case,^  but  it  has  been  held  that  a  mandate  is  not  necessary 


1.  Findlay  r.  Whitmirc,  15  Ga.  334. 
[aj     A  procedendo  is  a  writ  from  a 

higher  to  a  lower  court  directing  that 
the  case  be  proceeded  with.  Exchange 
Mut.  Life  Ins.  Co.  v.  Warsaw-Wilkin- 
son Co.,  185  Fed.  487,  107  C.  C.  A. 
587. 

2.  Miss. — Foster  v.  Jordan,  54  Miss. 
509.  Neb.— Horton  v.  State,  63  Neb. 
34,  88  N.  W.  146.  Nev.— Trench  v. 
Strong,  4  Nev.  87.  Okla. — Egbert  v. 
St.  Louis  &  S.  F.  R.  Co.,  151  Pac.  228. 
Tex. — Black  r.  Epperson,  40  Tex.  162, 
180. 

[a]  "At  common  law,  where  a  case 
came  up  on  a  writ  of  error,  it  was 
the  custom  to  hand  back  jurisdiction, 
if  at  all,  by  an  entry  and  a  mandate 
called  a  procedendo,  or  a  venire  facias 
de  novo,  or  a  remittitur  of  record." 
Donnell  v.  Wright,  199  Mo.  304,  314, 
97  S.  W.  928. 

[b]  "Formerly,  when  a  writ  of  er- 
ror was  issued  out  of  the  house  of 
lords  to  the  court  cl  king's  bench,  the 
original  record  was  itself  taken  to 
that  body  with  the  return  upon  the 
writ,  and  the  .iudgment  of  the  house 
of  lords  was  afterward  entered  upon 
this  record  with  the  recital  that  it  is 
sent  back — remittitur — to  be  carried 
into  effect  by  tho  court  of  king's 
bench.  In  the  meantime,  and  until 
the  remittitur  was  entered  in  the  lat- 
ter court,  the  .iudgment  was  not  un- 
der the  control  of  that  court  or  cap- 
able of  being  enforced  by  it.  A  sim- 
ilar procedure  has  prevailed  in  many 
of  the  jurisdictions  of  this  country, 
even  where  the  appellate  jurisdiction 
has  been  exercised  by  means  of  an 
appcwil  instead  of  by  a  writ  of  error. 
In  this  state,  and  in  many  other  jurip- 
dictions,  the  original  record  remains  in 
the  court  from  which  the  appeal  ia 
taken,  and  a  transcrij)t  thereof  is  filed 
with  the  appellate  court  for  its  con- 
sideration. By  reason  of  these  changes 
in  prrtcedure  and  in  the  mode  hy 
which    tho    appellate    tribunal    obtains 
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jurisdiction  to  review  the  judgment  of 
the  lower  court,  and  also  by  reason 
of  the  increased  exercise  of  its  a{)pel- 
late  jurisdiction  in  modern  days  by 
controlling  in  advance  the  action  of 
inferior  courts,  the  word  'remittitur' 
has  received  an  additional  meaning  to 
that  originally  given  to  it,  and,  as 
used  in  the  above  rule,  is  the  term 
employed  to  designate  the  judgment 
of  the  appellate  tribunal  which  is 
authenticated  to  the  court  from  which 
the  appeal  is  taken  or  over  which  its 
controlling  jurisdiction  is  exercised, 
and  corresponds  to  the  'mandate'  used 
in  the  practice  of  the  United  States 
Supreme  Court."  Noel  r.  Smith,  2 
Cal.    App.    IfiS,    161,    83    Pac.    167. 

fc]  Remittitur  as  Judgment  of  Ap- 
pellate Court. — By  reason  of  changes 
in  the  appellate  procedure,  the  remit- 
titur has  received  an  additional  mean- 
ing to  that  originally  given  to  it,  and 
is  used  to  designate  the  judgment  of 
the  appellate  tribunal  authenticated  to 
the  court  from  which  the  appeal  is 
taken  and  corresponds  to  the  mandate 
of  the  United  States  supreme  court. 
Noel  r.  Smith,  2  Cal.  App.  158,  161, 
83  Pac.  167.  See  also  Ex  parte  Dial, 
14  S.  C.   584. 

[d]  A  remittitur^is  tHe  propft^  evi- 
dence of  the  decision  of  tho  appellate 
court.  Goldsmith  r.  Georgia  R.  Co.,  62 
Ga.  542. 

3.  Ark.— Laflferty  r.  Rutherford,  10 
Ark.  453,  holding  it  indispensably 
necessary  that  an  express  mandate 
from  the  apjiellate  court  appear  in  tho 
transcript  of  the  judgment  and  pro- 
ceedings to  authorize  a  trial  court  to 
retry  a  case  where  a  final  judgment  has 
been  rendered.  Ga. — Wiggins  r.  Tv- 
son,  112  Ga.  744,  38  S.  E.  86;  Lvon  v. 
Lyon  103  Ga.  747,  30  S.  E.  575;"  Hub- 
bard r.  McCr^a,  103  Ga.  680,  30  S.  E. 
628.  HI.— People  r.  Wadlow,  166  HI, 
119,  46  N.  E.  775.  Ky.— Llovd  v. 
Matthews,  P2  Kv.  300,  17  S.  W.  795; 
Fugate  r.  Gill,  30  Ky,  L.  R<;p,  731,  99 
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to  ^ve  the  court  jurisdiction,  it  being  sufficient  if  the  court-  is  satis- 
fied as  to  the  reversal  by  admissions  of  the  parties  or  otherwise.* 
Where  a  judgment  is  affirmed  it  has  been  held  that  the  mandate  has 
no  office  to  perform  and  may  be  dispensed  with.^ 

If  objection  is  made,  the  cause  cannot  proceed  without  a  mandate," 
but   if  there  is  no   objection,   it  vaW   generally  be   deemed  waived^ 

Independent  proceedings,  however,  which  are  not  a  part  of  the  case 
appealed  may  be  instituted  before  entry  of  a  remittitur.^ 

Til.  FORM  OF  MANDATE.  —  The  mandate  will  vary  according 
to  the  views  of  the  appellate  court  as  to  the  proper  course  to  be  pur- 
sued by  the  trial  court  after  remand.^    No  peculiar  form  or  technical 


S.  W.  602.  Minn.--La  Crosse  &  Min- 
nesota Packet  Co.  r.  Reynolds,  12 
Minn.  213.  Neb.— Hallowell  v.  Buf- 
falo Co.,  162  N.  W.  650.  Ohio.— Earl '3 
Lessee  v.  Shoulder,  6  Ohio  409.  Ore. 
Oregon  R.  &  N.  Co.  r.  Hertzberg,  26 
Ore.  216,  37  Pac.  1019.  Pa.— Cox's 
Admr.  r.  Henry,  36  Pa.  445.  But  see 
In  re  Benzinger  Tp.  Road,  136  Pa. 
176,  19  Atl.  942,  holding  omission  to 
be  a  technical  irregularity.  S.  C, 
Brooks  i\  Brooks,  16  S.  C.  621.  Tex. 
McAlpin  &  Co.  v.  Bennet,  21  Tex.  53.5. 
Wis. — Trowbridge  v.  Sickler,  48  Wis. 
424,  4  N.  W.  563. 

[a]  In  the  absence  of  statute  a 
mandate  is  necessary.  Horton  V.  State, 
63  Neb.  34,  88  N.  W.  146. 

[b]  As  an  appeal  from  an  inter- 
locutory order  or  decree  does  not  di- 
vest the  trial  court  of  its  jurisdiction, 
a  mandate  is  not  necessary  to  enable 
the  trial  court  to  proceed.  Fry  v. 
Radzinski,  219  111.  526,  539,  76  N.  E. 
694;  Swanson  v.  Fisher,  171  111.  App. 
445. 

Effect  of  taking  appeal  on  juris- 
diction of  trial  court,  see  2  Standard 
Proc.  324. 

When  jurisdiction  is  transferred  to 
trial  court,  see  infra,  VI. 

4.  Paul  V.  Luttrell,  1  Colo.  491; 
Becker  v.  Becker,  50  Iowa  139.  See 
infra,  VI. 

[a]  Technical  Objection. — Any  ir- 
regularity in  proceeding  without  a 
mandate  is  technical  only.  Horton  v. 
State,  63  Neb.  34.  88  N.  W.  146;  In  re 
Benzinger  Tp.  Road,  135  Pa.  176,  19 
Atl.  942. 

[b]  A  statute  regulating  appeals 
from  probate  courts  and  requiring  the 
final  decision  on  appeal  to  be  certified 
back  is  for  the  purpose  of  enabling 
the  probate  court  to  conform  its  action 
to  the   appellate   decision   rather  than 


to  restore  jurisdiction.    Green  v.  Clark, 
24  Vt.  136. 

[c]  On  reversal  of  an  order  eras- 
ing a  case  from  the  docket,  it  is  the 
duty  of  the  clerk  to  enter  the  case 
on  the  docket  when  knowledge  there- 
of is  communicated  to  him,  even  where 
no  order  remanding  the  cause  is  made. 
Woodruff  V.  Bacon,  35  Conn.  97. 

5.  Horton  v.  State,  63  Neb.  34,  88 
N.  W.  146.  See  Smith  v.  Garbe,  86 
Neb.  91,  124  N.  W.  921,  136  Am.  St. 
Rep.  674,  20  Ann.  Cas.  1209. 

6.  Foster  v.  .Jordan,  54  Miss.  509. 

7.  ni.— See  Gerard  v.  Gateau,  15  111. 
App.  520.  Minn. — Courtney  v.  Min- 
neapolis, St.  P.  &  S.  S.  M.  R.  Co., 
100  Minn.  434,  111  N.  W.  399.  Miss. 
Foster  v.  Jordan,  54  Miss.  509.  Neb. 
Horton  v.  State,  63  Neb.  34,  88  N.  W. 
146. 

[a]  But  see  Lafferty  v.  Rutherford, 
10  Ark.  453;  Lyon  r."  Lyon,  103  Ga. 
747,  30  S.  E.  575;  Hubbard  r.  McCrea, 
103  Ga.  680,  30  S.  E.  628,  holding 
that  a  mandate  cannot  be  waived  by 
the  conduct  of  the  parties,  and  that 
any  proceedings  without  it  are  coram 
non  judice  and  without   effect. 

[b]  Proceeding  to  trial  is  a  waiver 
of  a  formal  mandate.  Courtney  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co., 
100  Minn.  434,  111  N.  W.  399. 

[c]  Objection  on  appeal  comes  too 
late.     Foster  v.  Jordan,  54  Miss.   509. 

8.  Brown  v.  Joiner,  80  Ga.  486,  5 
S.  E.  497. 

9.  Cowdery  v.  London  &^.  F.  Bank, 
139  Cal.  298,  73  Pac.  196,  96  Am.  St. 
Rep.  115. 

[a]  The  form  of  mandate  in  Ball 
r.  Rankin,  23  Okla.  801,  101  Pac.  1105, 
is  as  follows:  "Whereas,  the  Supreme 
Court  of  the  territory  of  Oklahoma  did 
at  the  June,  1907,  term  thereof,  and  on 
the  14th  day  of  June,  1907,  render  an 
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exactness  is  required/'^  And  it  is  not  necessary  that  a  mandate  recite 
every  step  in  the  various  stages  of  the  case.^^  or  give  the  reasons  for 
the  judgment/"  or  that  it  be  accompanied  l)y  the  opinion  of  tlie  ap- 
pellate court,^^  altliough  statutes  sonutiiues  re(iuire  it  to  conUiin  a 
certified  copy  of  the  judgment  of  the  court.^*     A  procedendo  does 


opinion  in  the  above-entitled  caiisc  ap- 
pealed from  the  district  court  of  Lofvau 
county,  reversing  the  judgment  m  said 
district  court  in  said  cause  at  the  cost  of 
appellee  and  remanding  the  same  there-  ^ 
to  with  instructions  to  proceed  in  con-  ; 
formitv  with   said  supreme  court  opin-  ; 
ion:    Now,    therefore,    you    are    hereby 
commanded  to  cause  a  reversal  of  the  | 
iudgment  of  said  district  court  m  said  , 
Jause  to  be  entered  of  record   therein, 
and  take   such  other  and  furthei   pro 
ceedings  in  the  matter  as  shall  accord 
with     said     supreme     court     opinion.      ' 
For  other  forms,  see  9  Standard  Proc. 

815    1051  ' 

fbl     Where    No    Error    Is    Found. 
Where  on  appeal  from  an  interlocutory  ; 
order  granting  an  injunction,  the  court  : 
considers  the    merits   of   the   case    and  ; 
finds   no   error,   the   mandate   wJl   sim- 
ply recite  that  the  court  finds  no  error 
in    the    decree,    the    court    not    being 
called  upon  to  determine  the  effect  of 
the  affirmance  on  a  subsequent  appeal. 
Goshen    Sweeper    Co.   i'.    Bissell    Ciirpet 
Sweeper   Co.,   72  Fed.   C>7,    19   C.   C    A. 

13. 

[c]  Details  of  procedure  to  be  taken 
by  the  court  are  usually  omitted. 
Ludington  r.  Patton,  Vll  Wis.  ()49,  99 
N.   W.   614. 

fd]  The  form  or  details  of  the 
judgment  directed  need  not  be  set  out. 
Fanning  V.  Doan,  146  Mo.  98,  47  S.  W. 
896;  State  V.  Edwards,  144  Mo.  46/,  46 
S.  W.  160. 

[c]  The  writing  of  the  word  man- 
date on  the  back  of  a  transcript  of 
the  proceedings  in  a  court  has  no  ef- 
fect one  way  or  another.  Bruce  v. 
Gibson,  8  Ohio  Dec.  (Reprint)  319,  7 
W.  L.  Bui.  94. 

10.     Trench    r.    Strong,   4   Nev.    87. 

\n]  A  transcript  of  the  appellate 
judgment,  sent  to  the  court  below,  is 
the  remittitur.  Er  parte  Dial,  14  S.  C. 
584;  S<"hnepi)er  V.  Whiting,  18  S.  D. 
38,  99  N.  W.  84.  But  see  La  Crosse 
&  M.  Packet  Co.  r.  Reynolds,  12  Minn. 
213,  holding  the  filing  and  docketing 
of  a  transcript  of  a  judgment  of  the 
appellate   court    for   the   purpose   of   is- 
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suing  an  execution  thereon  is  not  a 
remittitur. 

[bj  By  statute  the  remittitur  con- 
sists of  a  copy  of  the  .judgmeivt  entered 
in  the  records  of  the  appellate  court, 
and  where  there  is  a  reversal,  a  copy 
of  the  opinion  also.  Warren  v.  Rob- 
inson, 21    T^tah   429,   61    Pac.   28. 

fc]  Designating  some  of  the  pre- 
vailing parties  by  the  term  "et  al." 
does  not  annul  the  judgment  as  to 
them.  Garrigan  v.  Huntimer,  21  S.  D. 
269,  111  N.  W.  563. 

11.  Andrews  v.  Thum,  72  Fed.  290, 
18  C.  C.  A.  566. 

12.  Baldwin  v.  Drew  (Tex.  Cir. 
App.),  195  S.  W.  6.36. 

[a]  In  Virginia,  (1)  under  statute, 
the  order  of  remand  must  show  that 
the  cause,  when  remanded,  is  remanded 
for  good  cause  shown  or  by  conser.-;  of 
the  parties.  Pettit  v.  Cowherd,  S.^i  Va. 
20,  1  S.  E.  392;  Wynn  r.  Heninger,  82 
Va.  172;  Smith  r.  Hutchinson,  78  Va. 
683,  (2)  This  does  not  mean  that 
the  court  shall  spread  in  its  order  at 
large  the  character  of  the  cause  shown. 
Smith  r.  Hutchinson,  78  Va.  683.  (3) 
Objection  to  omission  thereof  need  not 
be  made  in  the  county  court  hut  may 
be  made  on  appeal.  Wynn  v.  Hen- 
inger, 82  Va.  172. 

13.  Adams  v.  Yazoo  &  Mississippi 
Vallev  R.  Co.,  77  Miss.  194,  302,  24 
So.  200,  317,  28  So.  956,  60  L.  R.  A. 
33  (nflirmed  in  180  U.  S.  1,  21  Sup. 
Ct.  240,  45  L.  ed.  395);  Ex  parte  Dial, 
14  S.  C.   584. 

14.  Caldwell  r.  Bruggernifin,  .8  Minn. 
286.  See  Warren  r.  Robinson,  21  Utah 
429,  61    Pac.   28. 

[a]  Rule  Construed. —  .\  rule  requir- 
ing the  mniid.nte  to  contain  a  copy  of 
the  judgment  refers  to  the  judgment 
record.  Caldwell  r.  Bruggerman,  8 
Minn.  286. 

I  b  I  A  recitation  of  the  judgment  In 
quotation  marks  may  be  treated  liy  the 
court  below  as  a  complianc*.  in  the 
absence  of  evidence  to  the  contrary. 
Caldwrll  r.  Bruguormnn,  8  "Ntinn.  286. 

[c]  The  proper  course  to  pursue 
when  objecting  to  a  failure  to  comply 
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not  undertake  to  say  what  the  decision  of  the  lower  court  shall  be.^' 

Mere  clerical  errors    do  not  vitiate  a  mandate.^® 

IV.  ISSUANCE. 1^  —  A.  Prerequisites.  —  The  court  may  with- 
hold its  mandate  until  the  applicant  pays  the  costs  and  disbursements 
taxed  by  it  against  him/^  unless,  under  statutes,  he  files  an  affidavit 
showing  his  inability  to  pay  the  costs.^^ 

B.  At  Whose  Instance  Issued.  —  Either  party  may  procure  the 
issuance  of  the  mandate,^"  although  some  statutes^^  impose  this  duty 


with  the  rule  when  the  mandate  re- 
cites what  purports  to  be  a  judgment, 
is  for  counsel  to  present  below  a  cer- 
tified copy  of  the  record  of  the  ap- 
pellate court  showing  no  such  judg- 
ment exists.  Caldwell  t\  Bruggerman, 
8  Minn.  286. 

15.  Exchange  Mut.  Life  Ins.  Co.  v. 
Warsaw-Wilkinson  Co.,  185  Fed.  487, 
107  C.  C.  A.  587. 

16.  Ex  parte  Dunovant,  16  S.  C. 
299;  Southern  R.  Co.  V.  Glenn's  Admr., 
102  Va.  529,  46  S.  E.  776,  mistake  in 
name  of  party  immaterial  as  the  re- 
cital thereof  is  unnecessary. 

17.  As  to  recall  of  mandate,  see 
infra,  VIII,  A. 

18.  U.  S.— Osborn  v.  United  States, 
131  U.  S.  cxxxvii  (appendix),  23  L. 
ed.  871;  Very  v.  Watkins,  23  How.  469, 
16  L.  ed.  522.  111.— Cooper  v.  Cooper, 
4  111.  App.  167.  Minn.— Fonda  v.  St. 
Paul  City  Ev.  Co.,  72  Minn.  1,  80  N. 
W.  366.  Miss.— Mobile  &  O.  R.  Co. 
V.  Watly,  69  Miss.  475,  12  So.  558. 
Ore. — Woodward  i\  Oregon  Ry.  &  N. 
Co.,  31  Ore.  423,  51  Pac.  450;  Wood- 
ward V.  Oregon  Ry.  &  N.  Co.,  23  Ore. 
331,  .36  Pac.  571.  Tex.— See  Missouri, 
K.  &  T.  R.  Co.  V.  McGlamory,  92  Tex. 
150,  41  S.  W.  466;  Black  v.  Epperson, 
40   Tex.    162,   180. 

fa]  The  statute  of  Minnesota  leaves 
the  question  to  the  appellate  court 
whether  costs  shall  be  demanded  as 
a  condition  precedent  to  remittitur. 
Fonda  v.  St.  Paul  City  Ry.  Co.,  72 
Minn.  1,  80  N.  W.  366. 

fb]  The  Statute  of  Texas  Is  Man- 
datory.— The  clerk  is  authorized  to  iS' 
sue  the  mandate  only  on  payment  of 
costs.  Missouri,  K.  &  T.  R.  Co.  v. 
McGlamory,  92  Tex.  150,  41  S.  W. 
466;  Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Hume 
(Tex.),  30  S.  W.  863;  Storrie  v.  Mar- 
shall, 11  Tex.  Civ.  App.  156,  32  S.  W. 
334. 

Right  of  party  successful  on  appeal 
to  a  judgment  for  costs  where  he  is ! 


compelled    to    pay    costs   to    procure    a 
mandate.     See  5  Standard  Proc.  1023. 

19.  See  generally  the  statutes  and 
Telford  v.  Henrickson,  122  Minn.  531, 
142  N.  W.  200;  Fonda  v,  St.  Paul  City 
Ry.  Co.,  72  Minn.  1,  80  N.  W.  366; 
Texas  Cent.  R.  Co.  v.  Pledger  (Tex. 
Civ.  App.),  85  S.  W.  470;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Matthews,  28  Tex.  Civ. 
App.  92,  66  S.  W.  588,  67  S.  W.  788. 
But  see  Storrie  v.  Marshall,  11  Tex. 
Civ.  App.  156,  32  S.  W.  334,  under 
earlier  statute. 

[a]  A  receiver  is  not  within  the 
statute  unless  there  be  a  showing  that 
the  creditors  whom  he  represents  are 
unable  to  pay  the  costs  taxed.  Tel- 
ford V.  Henrickson,  122  Minn.  531,  142 
N.  W.  200. 

fb]  On  a  showing  of  falsity  of  the 
affidavit,  the  motion  for  issuance  with- 
out payment  of  costs,  will  be  denied, 
although  based  on  the  ground  that  the 
moving  party  is  a  pauper.  Texas  Cent. 
R.  Co.  V.  Pledger  (Tex,  Civ.  App.),  85 
S.  W.  470. 

20.  Colo.— Paul  V.  Luttrell,  1  Colo. 
471.  111.— Murray  v.  Whittaker,  17  111. 
230.  Ky.— Campbell  v.  Weakley,  7  B. 
Mon.  22.  Tex.— Scales  v.  Marshall,  96 
Tex.  140,  70  S.  W.  94.5.  See  Black 
V.  Epperson,  40  Tex.  162,  180  (holding 
it  to  be  the  duty  of  the  creditor); 
Gilmore  v.  Ladell  (Tex.  Civ.  App.),  196 
S.  W.  362. 

21.  See  generally  the  statutes  and 
Whereatt  v.  Ellis,  85  Wis.  340,  55  N. 
W.  407. 

[a]  Penalty  for  Failure  To  Cause 
Eemand. — To  enforce  the  penalty  of  a 
statute  providing  that  if  the  plaintiff 
whose  judgment  is  reversed  on  de- 
fendant's appeal  fails  to  procure  the 
remission  of  the  cause  within  a  lim- 
ited time,  the  defendant  must  wait 
until  the  expiration  of  the  time,  and 
if  the  plaintiff  fails  to  do  so,  he  may 
procure  the  remission  of  the  cause 
and  then  move  for  a  dismissal  of  the 
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upon  the  successful  r^rty.     Wlu-n  the  costs  are  paid,  tlie  clerk  may 
issue  the  mandate  on  his  own  motion." 

C.  From  What  Court  Issued.  —  The  mandate  issues  from  the 
appellate  court  which  renders  the  judgrment." 

D.  To  What  Court  Directed.  —  The  mandate  should  be  directed 
to  the  court  from  which  the  appeal  was  taken,^*  unk-ss  statute  author- 
izes a  ease  to  be  remanded  to  another  court,-°  or  a  change  of  venue 
has  been  granted  improperly.-"  In  case  of  an  appeal  to  an  inter- 
mediate appellate  court  and  then  to  the  highest  court,  the  mandate 
may  be  directed  to  the  trial  court,  or  to  the  intermediate  court,  as 
the^  circumstances  of  the  case  justify."  Thus  upon  reversal  of  the 
action  of  the  intermediate  appellate  court  in  refusing  to  consider 
questions  which  it  and  not  the  higher  court  has  jurisdiction  to  de- 


complaint.     Whereatt  v.  Ellis,  85  Wis. 
340,  55  N.  W.  407. 

22.  Ames  Irpn  Wks.  v.  Cbmn,  20 
Tex.  Civ.  App.  382,  49  S.  W.  665. 

23.  Chase  v.  Washburn,  2  Ohio  St. 

98. 

[a]  Wliere  an  intermediate  appel- 
late court  reserves  a  case  for  the  su- 
preme court,  the  supreme  court  issues 
the  mandate.  Chase  v.  Washburn,  2 
Ohio   St.   98. 

24.  Minn. — ^Irvine  v.  Marshall,  3 
Minn.  72.  Mo.— St.  Louis  r.  Kneper, 
11  Mo.  App.  587.  Vt.— Morse  v.  Slason, 
13   Vt.   296. 

[a]  If  pending  an  appeal  a  state 
is  divided  into  two  federal  districts, 
the  ease  will  be  remanded  to  the  judue 
-who  heard  the  case,  if  matters  arise 
which  can  best  be  determined  by  the 
first  judge  and  the  statute  authorizes 
it,  although  the  case  if  begun  anew 
would  fall  within  the  jurisdiction  of 
the  other  district.  Hatfield  v.  King, 
186  U.  S.  178,  22  Sup.  Ct.  871,  46 
L.    ed.    1112. 

fb]  If  a  territory  is  admitted  to 
statehood  while  the  case  is  pending  in 
the  riiited  States  court,  the  case  will 
be  remanded  to  the  supremo  court  of 
the  state.  Elliott  i\  Chicago,  M.  & 
St.  P.  R.  Co.,  150  U.  S.  245,  14  Sup. 
Ct.  85,  37  L.  ed.  1068;  Rader's  Admr. 
V.  Maddox,  150  U.  S.  128,  14  Sup.  Ct. 
46,  37  L.  ed.  1025. 

25.  See  generally  the  statutes  and 
State  r.  Baltimore  &  O.  R.  Co.,  69 
Md.  339,  14   Atl.  685,  688. 

fa]  Where  the  right  of  removal  has 
been  once  exercised,  the  right  is  ex- 
hausted. State  r.  Baltimore  &  O.  K. 
Co.,  69  Md.  3.39,  14  Atl.  685,  688. 

26.  la. — Bennett  v.  Carey,  57  Iowa 
221,  10  N.  W.  634;  McCracken  v.  Webb, 
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36  Iowa  551.  La. — Chaney's  Heirs  v. 
Williams,  22  La.  Ann.  81,  where  the 
court  to  which  the  cause  was  removed 
had  no  jurisdiction.  Tex. — Rogers  t'. 
Watrous,'  8  Tex.   62,  58   Am.   Dec.   100. 

27.  Bomar  v.  West,  87  Tex.  299,  28 
S.   W.   519. 

[a]  On  reversing  a  judgment  of  an 
intermediate  appellate  court,  the  man- 
date should  l)e  sent  to  the  appellate 
court.  Nofsinger  v.  Ilartnett,  84  Mo. 
549.  But  see  Clerke  v.  Harwood,  3 
Dall.  (U.  S.)  342,  1  L.  ed.  628,  holding 
that  the  mandate  will  be  sent  to  the 
general  court  as  the  judgment  of  the 
appellate  court  becomes  a  nullity. 

fli]  Decision  by  Intermediate  Court 
of  Appeals — Writ  of  Error  Granted  by 
Higher  Court. — (1)  When  a  court  of 
civil  ajipeals  decides  a  case  on  tho 
merits  and  writ  of  error  is  granted  by 
the  supreme  court  and  the  whole  case 
considered  by  it  in  so  far  as  it  is 
necessary,  the  mandate  will  be  sent  to 
the  trial  court.  Bomar  r.  West,  87 
Tex.  299,  2S  S.  W.  519.  (2)  But  when 
an  appeal  is  wrongfully  dismissed  and 
on  writ  of  error  sued  out  to  tho  su- 
preme court  it  is  held  the  appeal 
should  not  have  been  dismissed,  tho 
mandate  will  be  sent  to  the  appellate 
court.  Bomar  r.  West,  S7  Tex.  299,  23 
S.  W.  519. 

[c]  If  only  one  phase  of  the  case 
is  involved  in  the  decision  by  the 
supreme  court  after  writ  of  error  to 
the  court  of  civil  appeals,  and  tho 
judgment  of  the  latter  court  is  un- 
affected on  other  issues,  the  mandate 
of  the  supreme  court  will  be  directed 
to  the  trial  court  and  the  appellate 
court  may  issue  its  mandate  on  all 
parts  of  its  judgment  not  involved  in 
the  writ  of  error.     Cobb  v.  Robertson, 
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terraine,  the  cause  will  be  remanded  to  it  to  pass  upon  such  questions.^^ 

E.  Proceedings.  —  An  application  for  the  issuance  of  a  mandate 
is  sometimes  required  to  be  made  on  notice. ^^  On  motion  for  mandate 
the  court  cannot  determine  the  merits  of  a  controversy  not  involved 
in  or  passed  upon  by  the  trial  court.^°  Good  practice,  it  has  been  held, 
requires  the  clerk  of  the  appellate  court  to  add  to  the  record  of  appeal 
causes,  the  order  for  mandate.^^ 

F.  Time  of  Issuance.  —  The  time  when  a  remittitur  or  mandate 
shall  issue  is  generally  regulated  by  statute^^  Qp  court  rule,^=*  and  if 
not  sued  out  within  such  time  the  suit,  under  some  statutes,  may 
be  dismissed.^*     In  the  absence  of  such  a  limitation,  however,  lapse 


99   Tex.   138,   86   S.   W.   746,  87  S.  W. 
1148,  122  Am.  St.  Rep.  609. 

In  case  of  certiorari  to  the  federal 
supreme  court,  see  4  Standard  Proc. 
858. 

28.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Can- 
non, 88  Tex.  312,  31  S.  W.  498,  ques- 
tions of  fact. 

29.  See  M;eans  v.  Dowd,  128  U.  S. 
583,  9  Sup.  Ct.  793,  32  L.  ed.  578. 

[a]  An  application  for  an  im- 
mediate Issuance  of  a  mandate  where 
it  is  customary  to  issue  mandates  at  a 
later  time  must  be  made  on  notice. 
Means  v.  Dowd,  128  U.  S.  583,  9  Sup. 
Ct.   793,  32  L.   ed.  578. 

[b]  There  being  no  opposition  to  a 
motion  to  dismiss  a  cause  for  want  of 
jurisdiction,  a  mandate  will  issue  not- 
withstanding no  notice  of  motion  for 
mandate  was  given.  Pacific  Express 
Co.  V.  Malin,  131  U.  ,S.  394,  9  Sup.  Ct. 
792,  33  L.  ed.  204. 

30.  Tibbetts  v.  Terrill,  44  Colo.  94, 
96  Pac.  978,  104  Pac.  605. 

31.  Earl's  Lessee  v.  Shoulder,  6 
Ohio  409,  the  failure  to  do  this  does 
not  vitiate  the  judgment  and  man- 
date. 

32.  See  generally  the  statutes  and 
Louisville  &  N.  R.  Co.  v.  Samuels' 
Exrs.,  22  Ky.  L.  Rep.  401,  57  S.  W. 
467;  Watson  v.  Boswell  (Tex.),  73  S. 
W.  985;  Pevito  v.  Southern  Gas  &  G. 
E.  Co.  (Tex.  Civ.  App.),  187  S.  W. 
1009. 

[a]  The  time  from  which  to  com- 
pute the  right  to  have  mandate  issued 
is  the  time  of  the  entry  of  the  orig- 
inal judgment,  not  the  day  on  which 
the  court  corrected  a  clerical  error  in 
the  entry.  Lee  v.  British  &  American 
Mortg.  Co.  (Tex.  Civ.  App.),  70  S.  W. 
775. 

fb]  Issuance  before  the  time  to 
procure  a  writ  of  error  from  the  su- 


preme court  is  improper.  Waters- 
Pierce  Oil  Co.  V.  State  (Tex.),  106 
S.  W.  326,  in  which  the  supreme  court 
directed  the  clerk  of  the  intermediate 
appellate  court  to  recall  the  mandate 
so  issued  and  directed  the  trial  judge 
to  set  aside  an  order  made  on  its  re- 
ceipt. 

[c]  Statute  Construed. — (1)  A  stat- 
ute providing  that  no  mandate  shall 
be_  sued  out  after  a  certain  time,  con- 
taining a  proviso  that  this  act  shall 
only  apply  to  cases  which  are  re- 
versed and  remanded,  applies  to  a  case 
where  the  plaintiff  secures  a  reversal 
of  a  judgment  against  him  (Scales  v. 
Marshall,  96  Tex.  140,  70  S.  W.  945), 
(2)  but  it  has  no  application  to  a 
case  in  which  a  judgment  has  been 
aflQrmed  in  part  and  reversed  in  part. 
National  Bank  v.  Kenney,  101  Tex.  1, 
94  S.  W.  328.  Contra,  Aspley  v.  Haw- 
kins   (Tex.    Civ.   App.),   88    S.   W.   289, 

[d]  Statute  Is  Mandatory. — ^Wat- 
son  V.   Boswell    (Tex.),    73    S.    W.    985. 

[e]  Before  the  close  of  the  term, 
the  issuance  of  a  mandate  without 
special  order  is  not  a  matter  of  right. 
Trevino  v.  Stillman,  48  Tex.  561. 

[f]  A  waiver  of  the  statutory  re- 
quirement may  occur  as  effectually 
while  the  record  remains  in  the  ap- 
pellate court  as  after  it  has  been  re- 
turned. State  ex  rel.  Milwaukee  v. 
Circuit  Court,  163  Wis.  445,  158  N.  W. 
92. 

33.  Cal.— Hogs  Back  Consol.  M.  Co. 
r.  New  Basil  Consol.  G.  M.  Co.,  65 
Cal.  22,  2  Pac.  489.  See  Noel  v.  Smith, 
2  Cal.  App.  158,  161,  83  Pac.  167. 
Ga. — Seaboard  Air  Line  R.  Co.  v.  Jones, 
119  Ga.  907,  47  S.  E.  320.  S.  C.—Ex 
parte  Dial,  14  S.  C.  584. 

34,  See  the  statutes  and  Watson  v. 
Boswell  (Tex.),  73  S.  W.  985;  Pevito 
V.  Southern  Gas  &  G.  E.  Co.  (Tex.  Civ. 
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of  time  does  not  bar  tho  riirht  of  the  party  to  sue  out  a  mandate.'' 
A  iHandatf  may  be  awarded  nune  pro  tune/'«  Whether  the  court  will 
award  a  mandate  earlier  than  the  usual  time  fixed  by  rule  of 
court  is  a  matter  in  the  court's  discretion.^*^  but  as  a  rule  it  will  not 
do  so  unless  special  circumstances  calling  for  an  earlier  issuance  are 
shown. '^ 

The  issuance  of  the  mandate  is  binding  upon  the  lower  court  on  the 
question  whether  the  writ  was  taken  out  in  time.'' 

G.  Issuance  of  Secoxd  ^Mandate.  —  A  second  mandate  will  issue 
where  the  first  is  lost,  mislaid  or  destroyed.*" 

H.  Stay  of  Issuance.  —  The  appellate  court  may  in  a  proper  case 
temporarily  stay  the  issuance  of  a  mandate.''^  The  mere  filing  of  a 
petition  for  a  rehearing,  however,  may  not  have  that  cffiTt  in  the 
absence  of  an  order  of  court. '- 

V.  TRANSMISSION  AND  FILING  OF  MANDATE  OR  RE- 
MITTITUR.—A.  In  (Ikxkkal.  —  Some  statutes  r((|uire  the  clerk 
of  the  appellate  court  to  transmit  or  certify  the  mandate  to  the  clerk 
of  the  trial  court,**   while  others  require  that   the   mandate,"*   or  a 


App.),  187  S.  W.  1009;  Aspley  v. 
Hawkins  (Tex.  Civ.  App.),  88  S.  W. 
289.  Sec  also  cases  iu  preeediug 
notes. 

Abandonment  of  suit  by  failure  to 
file   in   court   below,   see    infra,    \',   B. 

[a]  The  party  may  apply  to  the 
clerk  for  a  certificate  that  no  man- 
date has  been  taken  out.  If  he  re- 
fuses to  issue  such  a  certificate  the 
remedy  after  the  expiration  of  the 
term  is  not  by  motion  to  the  appellate 
court,  but  by  application  to  a  court 
of  original  jurisdiction  for  mandamus. 
Texas  Co.  r.  Charles  Clark  &  Co.  (Tex. 
Civ.  App.),  106  S.  W.  251. 

[b]  A  motion  to  dismiss  is  neces- 
sarv.  Chapman  r.  Iliil  (8.  D.),  162 
N.  "W.  031. 

fc]  Dismissal  not  a  bar  to  a  sub- 
sequent suit  on  same  cause  of  action. 
Oilmore  r.  Ladell  (Tex.  Civ,  App.), 
10(5  S.  W.  362. 

35.  Western  Union  Tel.  Co.  v.  Nor- 
ris,  25  Tex.  Civ.  App.  4:?,  60  S.  W. 
982. 

36.  In  re  Be  n  7.  in  go  r  Tp.  Road,  135 
Pn.  176,  10  Atl.  042;  Albright  r.  Mc- 
Ginnis'   Lessee,  4   Yeates    (Pa.)    517. 

37.  Seaboard  Air-Line  R.  Co.  t'. 
Jones,  no  Ga.  907,  47  S.  E.  320.  But 
see  Louisville  &  N.  R.  Co.  v.  Samuels' 
Exrs.,  22  Ky.  L.  Rep.  401,  57  S.  W. 
467,  holding  mandate  will  not  be  is- 
sued before  expiration  of  the  statute 
time  unless  the  parties  consent  there- 
to. A  mere  waiver  of  time  is  not 
sufficient. 
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[a]  A  premature  issuance  is  a  mere 
irregularity  which  is  not  fatal  to  fur- 
ther proceedings  in  the  lower  court. 
C  aldwell    r.   Bruggerman,   8   Minn.   286. 

38.  Guaranty  Trust  &  S.  D.  Co.  v. 
Buddington,  Wilson  &  Co.,  27  Fla.  233, 
9   So.  251. 

39.  Third  Nat.  Bank  r.  National 
Bank  of  Commerce  (Tex.  Civ.  App.), 
139  S.  W.  665. 

40.  Lvou  V.  Lyon,  103  Ga.  747,  30 
S.  E.  575;  Black 'r.  Epperson,  40  Tex. 
162,  181. 

fa]  A  certified  copy  of  the  full 
decision  of  the  appellate  court  may  be 
sjjread  on  the  minutes  where  the  remit- 
titur is  lost  after  filing  in  the  clerk's 
office  but  before  entry.  Jones  v.  State, 
67  Ga.   240. 

41.  Noel  r.  Smith,  2  Cal.  App.  158, 
162,  83  Pac.  167,  interpreting  In  re 
Jessup's  Estate,  81  Cal.  408,  459,  21 
Pac.   076.   22   Pac.    742. 

As  to  stay  of  filing,  see  infra,  V,  E. 

[a]  A  formal  stay  is  not  necessary 
where  a  party  desires  to  sue  out  a 
writ  of  error  from  the  federal  supreme 
court,  as  the  remittitur  will  be  with- 
held on  order  of  a  justice  for  a  reason- 
able time  to  enable  him  to  prepare 
the  necessary  papers.  Todd  v.  Bet- 
tinger,  OS  Minn.   170,  107  N.  W.   1049. 

42.  Ex  parte  Dunovant,  16  S.  C. 
299. 

43.  Marysville  v.  Buchsman,  3  Cal. 
212. 

"  44.    Fugate   v.  Gill,  30  Ky.  L.  Rep. 
731,  99  S.  W.  602. 
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transcript  of  the  remanding  order*^  be  filed  with  the  clerk  or  court. 
Wliere  the  trial  court  regains  jurisdiction  as  soon  as  the  remittitur  is 
issued,  the  failure  to  file  it  is  a  mere  irregularity**'  which  is  not  cause 
of  abatement/^  and  is  waived  by  subseciuent  proceedings  had  without 
objection.*^ 

B.  When  Filed.  —  The  time  when  a  remittitur  shall  be  forwarded 
is  generally  regulated  by  statute  or  rule  of  court,"*®  which  sometimes 
provide  penalties  for  noncompliance  in  this  respect.^*'  The  remittitur 
or  mandate  may  be  filed  in  vacation.^* 

C.  Notice  of  Filing.  —  Some  statutes  require  notice  to  be  given 
of  the  filing  of  the  mandate,^^  but  this  requirement  may  be  waived,^^ 
and  in  the  absence  of  such  statute  no  notice  is  necessary,^*  although 
good  practice  would  seem  to  require  it.^^ 

D.  Kecord.  —  It  is  not  necessary  to  copy  the  mandate  on  the  rec- 


[a]  Filing  with  the  clerk  is  a  com- 
pliance with  a  statute  requiring  a  fil- 
ing in  court.  Hollingsworth  v.  McAn- 
drew,  79  Ark.  185,  95  S.  W.  485. 

[b]  A  remittitur  is  not  filed  where 
it  is  handed  to  the  clerk  and  immedi- 
ately tendered  back  on  his  being 
served  with  a  stay.  Cushman  v.  Hat- 
field, 52  N.  Y.  653. 

45.  See  generally  the  statutes  and 
Gage  V.  People,  219  111.  20,  76  N.  E. 
56;  Lane  v.  People,  76  111.  300. 

46.  Brooks  v.  Brooks,   16  S.   C.  621. 

47.  Cornish  v.  Sargent,  23  Ark.  277. 

48.  Brooks  v.  Brooks,  16  S.  C.  621. 

49.  See  generally  the  statutes,  rules 
of  court,  and  Seaboard  Air-Line  E.  Co. 
V.  Jones,  119  Ga.  907,  47  S.  E.  320; 
Lane  v.  People,  76  111.  300. 

[a]  That  the  date  of  the  file  marks 
on  the  mandate  is  anterior  to  the  time 
of  filing  the  decision  on  which  the 
mandate  was  based,  does  not  alone 
justify  the  conclusion  it  issued  with- 
out authority,  as  the  court  may  have 
arrived  at  its  decision  before  the 
actual  filing  thereof.  Trench  v.  Strong, 
4  Nev.  87. 

50.  See   generally    the    statutes. 

[a]  The  penalty  of  the  statute  of 
Illinois  which  provides  (1)  that  if  a 
transcript  of  the  remanding  order  be 
not  filed  within  two  years,  the  cause 
shall  be  considered  as  abandoned  (Brad- 
shaw  V.  Atkins,  110  111.  323;  Austin  r. 
Dufour,  no  111.  85;  Marks  v.  Metzger 
Linseed  Oil  Co.,  113  111.  App.  475), 
(2)  refers  to  the  particular  suit  in 
which  the  order  is  made,  but  not  to 
the  cause  of  action  itself,  a  subsequent 
action  upon  which  is  not  barred.  Chi- 
cago Theo.  Seminary  v.  People,  189  111. 
439,  59  N.  E.  977;   Philadelphia  &  R. 


Coal  &  L  Co.  V.  Chicago,  158  111.  9,  41 
N.  E.  1102;  Bradshaw  v.  Atkins,  110 
111.  323;  Koon  v.  Nichols,  85  111.  155. 
See  also  Gilmore  v.  Ladell  (Tex.  Civ. 
App.),  196  S.  W.  362,  and  supra,  IV,  F. 
^  51."  Dale  r.  Eosevelt,  1  Wend.  (N. 
Y.)  25,  especially  where  the  judgment 
13  affirmed  and  nothing  remains  to  be 
done  except  to  issue  execution. 

52.  See  generally  the  statutes  and 
Soudan  Planting  Co.  v.  Stevenson,  100 
Ark.  384,  140  S.  W.  271;  Nunn  v.  Rob- 
ertson, 80  Ark.  350,  97  S.  W.  293,  Ann. 
Cas.  1913E,  1197  (holding  notice  neces- 
sary only  where  trial  is  demanded  at 
the  first  term  of  court  after  reversal); 
Lloyd  r.  Matthews,  92  Ky.  300,  17  S. 
W.  795.  See  Drovers'  &  Mechanics' 
Nat.  Bank  v.  Northern  C.  &  C  Co. 
133  Ky.  773,  119  S.  W.  151,  holding 
no  notice  is  essential  where  more  than 
two  terms  intervene  between  the  judg- 
ment of  the  appellate  court  and  the 
filing  of  the  mandate.     . 

[a]  Where  a  certain  judgment  is 
directed,  notice  of  the  filing  of  the 
mandate  is  necessary  under  a  statute 
requiring  notice  if  a  judgment  be  re- 
versed and  the  case  be  remanded  for 
"a  trial  or  other  proceedings."  Lloyd 
r.  Matthews,  92  Kv.  300,  17  S.  W. 
795. 

As  to  notice  of  reinstatement,  see 
infra,  VII,  A. 

53.  Railway  Co.  v.  Sweet,  60  Ark. 
550,  31  S.  W.  571;  Crigler  v.  Ford,  26 
Ky.  L.  Rep.  784,  82  S.  W.  599. 

54.  Reaugh  i\  McConnel,  36  111.  373; 
Murray  v.  Whittaker,  17  111.  230. 

55.  Murray  v.  Whittaker,  17  III. 
230;  Trowbridge  V.  Sickler,  48  Wis. 
424,  4  N.  W.  563. 
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ord,'"  nltlioupfh  L,omo  cases  have  held  it  to  be  good  practice  to  enter 
it  on  the  minutes,""  and  some  statutes  require  recordation,"*^  as  where 
the  ck'i-k  is  required  to  attach  the  mandate  or  remittitur  to  the  judg- 
ment roll,  and  enter  a  minute  of  the  judgment  of  the  appi'llate  court 
on  the  docket  against  the  original  entry;"  hut  a  I'ailure  so  to  attach 
the  mandate  does  not  deprive  the  trial  court  of  jurisdiction,""  or  keep 
alive  a  stay  of  execution."^ 

E.  Stay  of  Filing.  —  The  appellate  court  may,  before  it  has  lost 
jurisdiction  by  the  filing  of  the  mandate  in  the  court  below,  stay  its 
filing/'-  And  it  has  been  held  that  the  court  may  in  a  proper  case 
order  the  filing  of  the  mandate   to  be  stayed  until   further  order/' 

F.  Waiver  of  Irregularities.  —  A  general  appearance  is  a  waiver 


56.  Adams  v.  State,  1  Swan  (Teun.) 
466. 

fal  To  restore  the  lower  court's 
Jurisdiction  ami  control  over  the  case, 
copyino-  the  mandate  on  the  minutes 
is  not  essential.  Atlanta,  K.  &  N. 
Rv.  Co.  V.  Wilson,  119  Ga.  781,  47  S. 
e!   .366. 

[b]  To  give  a  judgment  of  affirm- 
ance binding  effect,  it  is  not  necessary 
to  enter  it  of  record  in  the  lower  court. 
Smith  r.  Garbe,  86  Neb.  91,  124  N.  W. 
921,  136  Am.  St.  Rep.  674,  20  Ann. 
Cas.  1209. 

57.  Atlanta,  K.  &  N.  Rv.  Co.  v.  Wil- 
son, 119  Ga.  781,  47  S.  E.  366;  Knox 
V.  State,  113  Ga.  929,  39  S.  E.  330; 
Lyou  r.  Lyon,  103  Ga.  747,  30  S.  E. 
575. 

[a]     Remand  for  New  Trial. — Where 
causes  are  remanded  for  new  trial  the  , 
mandate    should    be    transcribed.      Me-  | 
Alpin   &   Co.   r.  Bennet,  21   Tex.  535. 

fb]  Necessity  for  Court  Order. — (1)  I 
Althou;^h  it  is  f^ood  practice  to  order 
all  remittiturs  to  be  entered  on  the 
minutes,  there  being  no  statute  requir- 
ing it,  it  is  perhaps  improper  for  the 
clerk  to  do  more  than  preserve  it  on 
file  in  the  absence  of  a  court  order. 
Knox  V.  State,  113  Ga.  929,  39  S.  E. 
330.  (2)  Such  order  may  be  nunc  pro 
tunc.  Goldsmith  r.  Georgia  R.  Co.,  62 
Ga.  542. 

fc]  Effect  of  Failure  on  Judgment. 
The  failure  to  enter  a  remittitur  on  the 
minutes  of  the  court  does  not  convert 
a  judgment  of  affirmance  into  a  re- 
versal or  nullify  it.  Goldsmith  V. 
Georgia  R.  Co.,  (]2  Ga.  .^42. 

[d]  In  Massachusetts,  when  a  re- 
script disposing  of  the  questions  of  law 
raised  is  sent  down,  it  is  the  duty  of 
the  clerk  to  make  an  entry  on  the 
docket  according  to  the  rescript.     This 
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entry  is  not  a  judgment.  Terry  v. 
Brightman,  133  Mass.  536.  See  Cross- 
man  V.  Griggs,  188  Mass.  156,  74  N.  E. 
358. 

58.  See  generally  the  statutes  and 
Berlin  r.  H.  Gilly  *&  Co.,  13  La.  Ann. 
461,  a  judgment  of  an  appellate  court 
cannot  be  executed  "until  it  has  been 
recorded  in  the  records  of  the  inferior 
court." 

[a]  Statute  Is  Directory.  —  First 
National  Bank  v.  Fitch,  5  Ohio  Dec. 
197. 

Motion  Is  Not  Required. — Ber- 
H.    Gilly    &    Co.,    13    La.    Ann. 


[b] 
lin  V 
461. 

59. 

[a] 


See    the    statutes. 

It  is  the  practice  in  Montana, 
under  a  statute  referred  to  in  the 
text,  for  the  clerk  to  sign  and  record 
a  formal  judgment  on  receipt  of  the 
remittitur.  State  ex  rcl.  Dolenty  v, 
Reece,  43   Mont.   291,   115   Pac.   681. 

60.  Granger  v.  Sheriff,  140  Cal.  190, 
196,  73  Pac.  816. 

61.  Granger  v.  Sheriff,  140  Cal.  190, 
196,  73  Pac.  816. 

62.  Cushman  v.  Hadfield,  15  Abb. 
Pr.   X.   S.    (N.   Y.)    109. 

Recalling  mandate,  see  infra,  VIII, 
A. 

63.  Jarvis  r.  Shaw,  16  Abb.  Pr. 
(N.  Y.)  415,  where  the  appellate  court 
granted  an  order  requiring  the  parties 
to  show  why  a  reargument  should  not 
be  had  and  directing  that  the  remit- 
titur be  stayed  if  it  has  not  been  sent 
down,  the  trial  court  will  stay  its  fil- 
ing if  it  has  l)een  sent  down. 

[a]  Notice.  —  A  rule  of  court  pro- 
viding that  a  juilge  may  make  an  order 
staying  proceedings  which  when  served 
with  papers  and  notice  of  motion  shall 
stay  the  proceedings  does  not  prevent 
the   court   from   staying   the   filing   ot 
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of  any  error  which  may  have  been  committed  in  transmitting  the 
appellate  decision  to  the  trial  court."* 

VI.  WHEN  JURISDICTION  IS  TRANSFERRED.  —  The  general 
rule  is  that  the  appellate  court  loses  jurisdiction  when  the  cause  is 
regularly  remanded  to  the  lower  court  for  such  action  as  may  be 
necessary,"^  and  the  trial  court  acquires  jurisdiction  upon  the  idling 
of  the  mandate.'*'^  In  some  states  the  appellate  court  is  held  to  retain 
jurisdiction  until  the  remittitur  is  filed  in  the  lower  court,*^^  or  until 


the  mandate  without  notice.  Cushman 
V.  Hadfield,  15  Abb.  Pr.  N.  S.  (N.  Y.) 
109. 

64.  Bentley  v.  Fraley,  1  Dak.  38,  46 
N.  W.  505. 

As  to  waiver  of  notice  of  filing,  see 
supra,  V,  C. 

65.  U.  S. — Peck  v.  Sanderson,  18 
How.  42,  15  D.  ed.  262.  Cal.— 7n  re 
Wharton,  130  Oal.  486,  62  Pae.  741; 
7/1  re  Levinson's  Estate,  108  Cal.  450, 
41  Pac.  483,  42  Pac.  479;  People  v. 
Sprague,  57  Cal.  147;  Mateer  v.  Brown, 
1  Cal.  221,  52  Am.  Dec.  303.  See  Row- 
land V.  Kreyenhagen,  24  Cal.  52;  Gro- 
gan  V.  Ruckle,  1  Cal.  193.  Colo.— Nor- 
ris  V.  Kelsey,  60  Colo.  297,  152  Pac. 
1167.  Ga. — Seaboard  Air-Line  R.  Co. 
V.  Jones,  119  Ga.  907,  47  S.  E.  320. 
Mo. — State  ex  rel.  Strother  v.  Broad- 
dus,  234  Mo.  358,  137  S.  W.  268.  Mont, 
State  ex  rel.  Dolenty  v.  Reece,  43  Mont. 
291,  115  Pac.  681.  N.  J.— King  v. 
Ruckman,  22  N.  J.  Eq.  551.  N.  D. 
Patterson  Land  Co.  v.  Lynn,  36  N.  D. 
341,  162  N.  W.  702;  Nystrom  v.  Tem- 
pleton,  17  K  D.  463,  117  N.  W.  473. 
S.  C— Thomas  v.  Lynch,  87  S.  C. 
44,  68  S.  E.  817;  Carpenter  v.  Lewis, 
65  S.  C.  400,  43  S.  E.  881;  Brooks  v. 
Brooks,  16  S.  C.  621;  Ex  parte  Dun- 
ovant,  16  S.  C  299;  Pringle  v.  Sizer, 
3  S.  C.  335.  S.  B.—In  re  Seydel's  Es- 
tate, 14  S.  D.  115,  84  N.  W.  397;  Demp- 
sey  V.  Billinghurst,  8  S.  D.  86,  65  N. 
W.  427.  Vt.— Underhill  v.  Jericho,  66 
Vt.  183,  28  Atl.  879.  Wash.— Peabody 
V.  Edmonds,  72  Wash.  604,  131  Pac. 
250;  State  ex  rel.  Burke  v.  Board  of 
Comrs.,  61  Wash.   684,  112  Pac.  929. 

[a]  Although  an  error  of  judgment 
on  the  part  of  the  court  intervenes. 
Underhill  v.  Jericho,  66  Vt.  183,  28 
Atl.  879. 

[b]  Making  Remittitur  Judgment 
Where  the  judgment  of  the  appellate 
court  is  that  the  remittitur  be  made 
the  judgment  of  the  trial  court,  the 
omission  to  take  a  formal  judgment  to 
that  effect  does  not  deprive  the  court 


of     jurisdiction,       Bartlett     v.     Tayloi 
(Ga.),  92  S.  E.  940. 

66.  Ark. — Hollingsworth  v.  McAn- 
drew,  79  Ark.  185,  95  S.  W.  485.  Cal. 
Granger  v.  Sheriff,  140  Cal.  190,  73 
Pac.  816;  In  re  Couts'  Estate,  100  Cal. 
400,  34  Pac.  865;  Noel  v.  Smith,  2  Cal, 
App.  158,  163,  83  Pac.  167.  Ga.— Sea- 
board Air-Line  R.  Co.  v.  Jones,  119 
Ga.  907,  47  S.  E.  320;  Knox  v.  State, 
113  Ga.  929,  39  S.  E.  330;  Lyon  v. 
Lyon,  103  Ga.  747,  30  S.  E.  575;  Hub- 
bard V.  McCrea,  103  Ga.  680,  30  S.  E. 
628;  Zorn  v.  Lamar,  71  Ga.  85.  111. 
Snell  V.  Weldon.  243  111.  496,  90  N.  E. 
1061;  Austin  v.  Dufour,  110  111.  85. 
la. — Miller  v.  Rosebrook,  144  Iowa  194, 
122  N.  W.  837.  Mich.— Reynolds  V. 
Newaygo  Circ.  Judge,  109  Mich.  403, 
67  N.  W.  529.  N.  J.— Chambers  v.  Phil- 
adelphia Pickling  Co.,  82  N.  J.  L.  1, 
81  Atl.  573.  Okla.— Egbert  v.  St.  Louis 
&  S.  F.  R.  Co.,  151  Pac.  228  (citing 
2  Standard  Proc.  326);  Thomas  v. 
Thomas,  27  Okla.  784,  109  Pac.  825, 
113  Pac.  1058,  when  the  mandate 
reaches  the  trial  court  and  is  spread 
on   its  records. 

Contra,  Paul  v.  Luttrell,  1  Colo.  491 
(holding  jurisdiction  is  restored  as  soon 
as  judgment  is  given  in  the  appellate 
court) ;  Judson  v.  Gray,  17  How.  Pr. 
(N.  Y.)  289,  holding  that  the  lower 
court  obtains  jurisdiction  to  proceed 
as  soon  as  the  remittitur  is  issued  and 
delivered  to  the  party. 

[a]  The  affirmance  of  a  decree  with- 
out a  remand  terminates  the  suit  and 
it  is  not  then  pending  in  either  the 
trial  or  appellate  court,  and  cannot 
be  revived  by  the  clerk  by  issuing  a 
procedendo.  Dunton  v.  McCook,  120 
Iowa  444,  94  N.  W.  942. 

67,  Minn, — Rud  v.  Pope,  66  Minn. 
358,  68  N.  W.  1062,  69  N.  W.  886.  See 
Gerish  ?;.  Pratt,  8  Minn.  106,  holding 
a  motion  in  the  appellate  court  can- 
not be  entertained  after  the  cause  has 
been  remanded.  Okla. — Egbert  v.  St. 
Louis  &   S.  F.   R,   Co.,   151   Pac.   228; 
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the  remittitur  is  filed  in  the  lower  court  and  some  action  upon  it  has 
been  taken.''^  but  it  may  resume  jurisdiction  by  requesting  a  return 
of  the  remittitur/'^  If  the  mandate  was  issued  irregularly  or  ira- 
providently,'^'  or  if  it  was  issued  as  the  result  of  mistake,  inadvertence, 
fraud,  or  the  like,'^  jurisdiction  is  not  divested.  In  some  states,  the 
rioht  further  to  hear  and  determine  the  cause  is  reserved  until  the 
end  of  the  term  at  which  the  case  is  decided,  although  the  remittitur 
mav  have  been  issued  previously." 

Where  a  statute  makes  it  the  duty  of  the  clerk  to  remit  the  papers 
within  a  stated  time,  the  mere  presence  of  the  record  in  the  appellate 
court  alter  such  time  does  not  continue  its  jurisdiction,"  as  the  pres- 


Thomas  r.  Thomas,  27  Okla.  784,  109 
Pac.  825,  113  Pac.  1058,  Ann.  Cas. 
1912C,  713.  Wis.— Ott  v.  Boring,  131 
Wis.  472,  110  N.  W.  824,  111  N.  W. 
833,  11  Ann.  Cas.  857;  Trowbridge  r. 
Sickler,  48  Wis.  424,  4  N.  W.  563. 
See  Estev  v.  Shecklcr,  36  Wis.  434; 
Hopkins  V.  Gihnan,  23  Wis.  512;  Ogil- 
vie   r.  Richardson,  14  Wis.  157. 

68.  Horton  r.  State,  63  Neb.  34,  88 
N.  W.  146;  People  r.  Nelliston,  79  N.  Y. 
638.  Compare  Martin  v.  Wilson,  1  N. 
Y.   240;   Burkle    v.   Luce,   1   N.   Y.   239, 

3  How.'  Pr.  236;  Hosack  v.  Rogers,  7 
Paige   (N.  Y.)   108;  Legg  v.  Overbagh, 

4  Wend.  (N.  Y.)  188,  21  Am.  Dec. 
115. 

69.  Franklin  Bank-Note  Co.  r. 
Mackcv,   15<^   N.  Y.   6S3,  51   N.   E.   178. 

As  to  recall  of  remittitur,  see  infra, 
YITT,  A. 

70.  Cal. — Hanson  r.  ^fcCue,  43  Cal. 
178  Ga. — Seaboard  Air-Line  R.  Co. 
V.  Jones,  119  Ga.  907,  47  S.  E.  320. 
N  Y. — 'Legg  r.  Overbagh,  4  Wend.  188; 
Cushman  r.  Hadfiold,  15  Abb.  Pr.  (N. 
8.)  109.  N.  D. — Nvstrom  v.  Temple- 
ton,  17  N.  D.  463,  li7  N.  W.  473. 

Sec  infra,  YJU. 

fa]  When  Jurisdiction  Not  Trans- 
ferred.—If  the  appellate  "judgment 
order  was  not  upon  the  case  as  shown 
bv  the  records  of  the  trial  court;  or, 
if  the  court  of  error  failed  to  acquire 
jurisdiction  of  one  of  the  parties 
through  neglect  to  notify  him,  as  re- 
quired by  law;  or,  if  the  judgment 
order  issued  erroneously  through  the 
misprision  of  its  clerk;  or,  if  it  issued 
by  inadvertence,  by  reason  of  con- 
cealment, fraud,  misrepresentation, 
misinformation,  or  other  default,  so 
that  the  jurisdiction  of  the  court  of 
error  has  not  been  exercised  upon  the 
real  cause,  or  in  due  course,  and  the 
remittitur  does  not  represent  the  true 
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judgment  of  the  court  of  error,  prop- 
erly and  orderly  obtained,  the  cause, 
notwithstanding  the  erroneous  remit- 
titur received  by  the  trial  court,  is 
still  in  the  appellate  court  or  court 
of  error,  and  its  jurisdiction  thereon 
has  not  been  exhausted."  Underhill 
V.    Jericho,    66    Vt.    183,    28    Atl.    S79. 

[b]  Issuance  of  mandate  after  peti- 
tion for  rehearing  filed  does  not  divest 
the  court  of  jurisdiction.  Hanson  V. 
McCue,  43  Cal.  178,  where  the  mandate 
issued  after  the  petition  was  deposited 
with  the  express  company  for  trans- 
mission to  the  clerk. 

[c]  Issuance  after  an  order  staying 
issuance.  Murrav  r.  Blatchford,  2 
Wend.   (N.  Y.)    22^1. 

[d]  Issuance  After  Suggestion  of 
Death  of  Party. — In  smh  i-ase  the  court 
may  at  any  time  during  the  term  pass 
an  order  declaring  the  judgment  to  be 
effective  as  of  the  Mate  of  submission 
of  the  case.  Pritchett  r.  Comrs.  of 
Roads  &  Revenues,  94  Ga.  731,  20  S.  E. 
256. 

71.  Cal.— Trumpler  v.  Trumpler,  123 
Cal.  24S,  55  Pac.  1008;  In  re  Levin- 
son's  Estate,  108  Cal.  450,  41  Pac.  483, 
42  Pac.  479;  Vance  r.  Pena,  36  Cal. 
328;  Rowland  r.  Kreyenhagen,  24  Cal. 
52;  Grogan  i'.  Ruckle,!  Cal.  193,  where 
the  remittitur  issued  after  an  order 
granting  a  rehearing  was  made.  Ga, 
Seaboard  Air-Line  R.  Co.  r.  Jones,  119 
Ga.  907,  47  S.  E.  320.  S.  D. — Dempsey 
r.  Billinghurst,  8  S.  D.  86,  65  N.  W. 
427. 

72.  Williams  r.  Pacific  Surety  Co., 
66  Ore.  151,  161,  127  Pac.  145,  131 
Pac.  1021,  132  Pac.  959,  133  Pac.  1186. 

73.  Mich.— Prane  r.  Reeder,  23  Mich. 
92.  Okla.— Egbert  r.  St.  Louis  &  S.  F. 
R.  Co.,  151  Pac.  228.  Wis.— Ott  v. 
Boring,  131   Wis.   472,  110  N.  W.  824, 
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Bnce  is  nnlawfiil,  unless,    of    course,    the    court    has   stayed    issuance 
of  the  mandate.'^* 

VII.  JURISDICTION  AND  PROCEEDINGS  IN  LOWER  COURT 
AFTER  REMAND.  —  A,  Redocketing  and  Reinstatement  of  Case, 
Except  when  required  by  statute,''''  no  order  of  reinstatement  is  neces- 
sary, when  a  cause  is  reversed  and  remanded  for  trial. ''^  It  is  not 
necessary  that  the  trial  court  set  aside  or  affirm  its  former  judgment, 
or  orders,"  as  the  judgment  and  mandate  of  the  appellate  court  oper- 
ate directly  upon  them  without  any  action  of  the  trial  eourt.^®  Al- 
though unnecessary,^'^  it  has  been  held  to  be  better  practice  for  the 
trial  court  to  enter  an  order  in  terms  making  the  judgment  of  the 


111  N.  W.  833,  11  Ann.  Cas.  857;  Prin- 
gle  V.  Doinn,  39  Wis.  435. 

74.  Pringle  v.  Dunn,  39  Wis.  435. 

75.  See    generally    the    statutes. 

[a]  When  the  cause  is  remanded 
for  a  new  trial  or  rehearing,  the  stat- 
ute of  Illinois  provides  for  tlie  redock- 
eting and  reinstatement  of  the  cause 
upon  notice.  Gage  ly.  People,  219  111. 
369,  76  N.  E.  498;  Gage  ;;.  People,  219 
111.  201,  76  N.  E.  56;  Ligare  t\  Chicago, 
168  111.  151,  48  N.  E.  391. 

[b]  Where  remand  is  witli  directions 
to  enter  a  decree,  the  statute  does  not 
apply.  Boggiano  v,  Chicago  M.  M. 
Co.,  "ll8  111.  App.  225.  Compare  Gage 
r.  People,   219  111.  20,  76  N.   E.   56. 

[c]  Notice  is  indispensable  (1)  un- 
less waived.  Miller  r.  Glass,  14  111. 
App.  177.  (2)  The  court  cannot  pro- 
ceed to  trial  until  the  notice  is  given, 
but  it  may  permit  amendment  of  the 
plaintiff's  pleadings  although  no  notice 
is  given.  Snoll  v.  Weldon,  243  111. 
496,  516,  90  N.  E.  1061. 

[d]  Notice  Must  Be  in  Writing. 
Miller  v.  Glass,  14  111.  App.  177.  Form 
of  notice,  see  Metheny  v.  Bohn,  74  111. 
App.   377. 

[e]  Notice  to  one  who  appeared  as 
attorney  of  record  but  was  not  such 
in  fact  is  sufficient.  Cornelison  v. 
Stephens,  8  Ky.  L.  Eep.  417,  12  Ky. 
L.  Eep.  276,  2  S.  W.  122. 

[f  ]  Orders  reinstating  causes  do  not 
purport  to  be  judgments  in  favor  of 
cither  party.  Gage  i".  People,  219  111. 
369,  76  K  E.  498. 

[g]  Order  should  show  that  proper 
notice  was  given.  Gage  v.  People,  219 
111.   20,  76  N.   E.  56. 

76.  Tevebaugh  v.  Smith  Land  Co. 
(Tex.  Civ.  App.),  163  S.  W.  664. 

[a]  On  attaching  the  remittitur  to 
the  judgment  roll,  as  required  by  stat- 
ute, the  appellate  judgment  stands  as 


the  judgment  of  the  trial  court.  If  a 
new  trial  is  ordered,  the  clerk  will 
place  the  cause  on  the  calendar  with- 
out a  previous  order  of  court.  If  the 
appellate  judgment  awards  costs,  he 
will  on  application  of  the  party  issue 
an  execution  therefor.  Marysville  v. 
Buchanan,  3  Cal.  212. 

[b]  As  Affecting  Liens.— On  affirm- 
ance of  a  judgment,  the  original 
amount  with  the  accumulated  interest 
remains  a  lien  by  virtue  of  the  orig- 
inal docketing  in  the  trial  court,  but 
to  make  that  portion  of  the  judgment 
which  is  for  damages  and  costs  re- 
covered in  the  appellate  court  a  lien 
the  judgment  must  be  docketed.  Dan- 
iels V.  Winslow,  4  Minn.  318. 

[c]  No  notice  of  plaintiff's  purpose 
to  docket  the  cause  is  required.  Paul 
r.  Luttrell,  1  Colo.  491,  where  no  man- 
date issued. 

77.  Fla.— State  v.  White,  40  Fla. 
297,  24  So.  160;  Merritt  v.  Jenkins,  17 
Fla.  593.  la.— Seevers  v.  Cleveland 
Coal  Co.,  166  Iowa  284,  147  N".  W. 
761;  Dryden  r.  Wyllis,  53  Iowa  390,  5 
N.  W.  518.  Ohio.- First  Nat.  Bank  v. 
Fitch,  5  Ohio  Dec.  197,  under  statute. 
Tex.— Tevebaugh  v.  Smith  Land  Co. 
(Tex.  Civ.  App.),  163  S.  W.  664. 

78.  Fla.— State  v.  White,  40  Fla. 
297,  312,  24  So.  160.  Ga— Atlanta,  K. 
Sc  N.  Ey.  Co.  V.  Wilson,  119  Ga.  781, 
47  S.  E.  366.  Ind.— Cox  v.  Pruitt,  25 
Ind.  90.  la. — Seevers  v.  Cleveland  Coal 
Co.,  166  Iowa  284,  147  N.  W.  761;  Dry- 
den V.  Wyllis,  53  Iowa  390,  5  N.  W. 
518. 

79.  Eusk  V.  Hill,  121  Ga.  378,  49 
S.  E.  261;  Atlanta,  K.  &  N.  Ey.  Co. 
V.  Wilson,  119  Ga.  781,  47  S.  E.  366; 
Knox  r.  State,  113  Ga.  929,  39  S.  E. 
330,  characterizing  as  dicta  contrary 
statements  in  Lyon  v.  Lyon,  103  Ga. 
747,  30  S.  E.  575,  and  Hubbard  v. 
McCrea,   103   Ga.   680,   30   S.  E.   628. 
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appellate  court  the  juclgnient  of  the  trial  court.^''  Specific  directions 
of  the  appellate  court  may  be  carried  out  by  the  trial  court  without 
further  notice  to  the  parties.^^ 

li.  Time  in  Wiiicu  To  Proceed.  —  Except  where  the  statute  pre- 
scribes the  time  within  which  to  proceed  after  remand,*-  tin-  parties 
must  proceed  in  a  reasonable  time.'*^  The  trial  court  should  defer 
action  until  the  mandate  of  the  appellate  court  is  before  it,"*  and  is 

80.     Ga. — Louisville   &   N.   R.   Co.   v.  Pierce    r.    Knoclaml,   9   Wis.    2."^. 
Rainsev,    187    Ga.    573,    73    S.    E.    847,        [a]     Where  (1)  the  court  is  directed 

Ann.  Cas.   1913B,   108;   Knox  v.   State,  to    enter    a    particular    judgment,    the 

llli    Ga.    929     39    S.    E.     330.       N.     Y.  cniiso  may  be  docketed  and  dispo-sed  of 

Chautauijua  Co.  Bank   f.   White,  23  N.  v^itlinut   notice.     Howe  &  Co.   v.  Jones, 

Y.    347.      Tex.— Henry    r.    Red     Water  71    Iowa   92,   32   N.    W.    187.      (2)    The 

Lumber  Co.,  46  Tex.  Civ,  App.  179,  102  proper  practice  is  to  file   the  mandate 

S.  W.   749.  3nd   enter  judgment   accordingly.   Mad- 

[a]  Where  decree  is  modified  by  dox's  Exr,  i-.  Williams,  87  Ky.  147,  7 
appellate  court.     In   re  Garrabrant,  178  S.  W.  907. 

App.  Div.  2;i,  16.J  X.  Y.  Stip]).   139.  [b]     Placing  the  cause  on  the  calen- 

[b]  The  remittitur  or  mandate  must  dar  is  not  required  where  the  cause  is 
be  presented  to  the  chancellor  before  not  to  lie  retried.  South  Chicago  Brew, 
it   is   filed   so  that  a  proper  order  may  Co.   r.  Taylor,   126   111.   App.  498. 

be    made    thereon   to   carry   into   effect  As  to  notice  of  new  trial,  see  infra, 

the  appellate  decree.  Hosack  i\  Rogers,  VT],  M,  4. 

7  Paige  (X.  Y.)   108.     See  Union  India  82.     Ga.— Crawford    v.    Watkins,   118 

Rubber    Co.    v.    Babcock,    1    Abb.     Pr.  Ga.   631,  4.5   S.   E.  482.     N.  D.— Bessie 

(N.   Y.)    262,  4  Duer  620.  r.  Northern  Pac.  R.  Co.,  18  N.  D.  507, 

fc]  When  Made. — Where  the  plain-  121  N.  W.  618.  S,  D.— Meadows  r. 
tiff  has  been  restrained  of  his  liberty  Osterkamp,  23  S.  D.  462,  122  N.  W. 
and  as  a  result  of  the  reversal  is  en-  419;  Root  r.  Sweeney,  17  S.  D.  179, 
titled  to  his  discharge,  or  where  prop-  95  N.  W.  916.  Wis. — Christianson  V. 
crty  has  been  placed  in  the  hands  of  Pioneer  Furn.  Co.,  101  Wis.  343,  77 
a    receiver    or    injunctions    have    been  N.  W.  174,  917. 

granted;  or  it  has  been  decided  that  [a]  Under  a  statute  (1)  requiring 
the  court  below  erred  in  refusing  to  further  proceedings  in  the  trial  court 
ajipoint  a  receiver  or  grant  an  in-  to  be  had  within  a  stated  time  after 
junction,  the  remittitur  should  be  made  remand  under  penalty  of  dismissal  un- 
the  judgment  of  the  lower  court  less  upon  good  cause  shown  the  court 
promptly.  Otherwise  it  is  in  the  dis-  shall  otherwise  order,  the  dismissal  of 
cretion  of  the  court  when  this  shall  the  action  is  within  the  sound  dis- 
be  done.  Equity  Life  Assn.  v.  Gam-  ,  cretion  of  the  court,  which  will  not 
mon,  119  Ga.  271,  46  S.  E.  100.  i  be    disturbed    unless     clearlv     abused. 

fd]  Nunc  Pro  Tunc— The  omission  Corbett  v.  Great  Northern  R.  Co.,  23 
to  make  such  order  can  be  corrected  N.  D.  1,  135  N.  W.  665.  (2)  The 
by  an  order  nunc  pro  tunc.  Chautauqua  mere  filing  of  the  remittitur  does  not 
Co.  Bank  r.  White,  23  N.  Y.  347.  i  constitute        "further        proceedings" 

fej     Citation    or   notice    (1)    to    the  within  the  meaning  of  the  statute.  Root 

party    against    whom    the   judgment    is  r.    Sweeney,    17    S.    D.    179,   95    N.    W. 

rendered   is  not  required    (Equity   Life  916. 

Assn.    r.   Gammon,   119   Ga.   271,'  46   S.  |  fb]     Time   for  New   Trial.— A     new 

E.   100);   Henry  v.  Red  Water  Lumber  trial    is    in    order    at    the    term    of    the 

Co.,  46  Tex.   Civ.   App.   179,   102   S.   W.  trial   court  at   which    the   remittitur  is 

749),  (2)   unless  the  losing  party  seeks  received.     Thomason   v.  Fannin,  54  Ga. 


permission  to  offer  an  amendment 
r^quity  Life  Assn.  r.  Gammon,  119  Ga. 
271,   46   S.   E.   100. 


361,   construing  statutes. 

83.     Weber    r.    Gardner,    29    Ky.    L. 
Rep.    .560,   93   S.    W.    671.      See    .fcrsey 


81.     Ind.— Cox  r.  Pruitt,  25  Ind.  90.    City  v.  .Tcrsev  Citv  Water  Supply  Co. 
N.  C— Williams.  Black  &  Co.  r.  Whit-     (N.  J.   Eq.),  84  Atl.  572. 
inu.    94    N.    C.    481.      Okla.— Cullins    r.  ;      84.     Horton  i;.  State,  63  Neb.  34,  88 
Overton,  7  Okla.  470,  54  I'ac.  702.    Wis.     N.  W.   146. 

Vol.  XIX 


MANDATE  AND  PROCEEDINGS  THEREAFTER         315 


not  required  on  the  presentation  of  the  mandate,  to  immediately  drop 
all  other  business  and  proceed  under  the  mandate,^'*  although  it  has 
been  held  the  duty  of  the  court  to  at  once  enter  the  judgment 
directed.^^ 

C.  Compliance  and  Relief  From  Compliance  With  Mandate. 
The  mandate  or  remittitur  of  the  appellate  court  is  imperative  and 
must  be  carried  out  by  the  court  according  to    its    real    meaning," 


85.  In  re  Hall,  167  U.  S.  38,  17  Sup. 
Ct.   723,   42   L.   ed.   69,   32   Ct.    CI.   626. 

[a]  A  new  trial  must  take  place 
as  soon  as  the  court  and  parties  are 
ready  for  it.  The  parties  will  be 
taken  to  be  ready  unless  they  show 
legal  cause  for  delay.  Williams  v. 
Jones,  14  Ind.  363. 

86.  Remington  v.  Eastern  Ry.  Co., 
109  Wis.  154,  165,  84  N.  W.  898,  85 
N.  W.  321. 

[a]  When  a  judgment  as  to  one 
issue  and  a  new  trial  as  to  the  other 
is  directed,  it  is  presumed  that  it  was 
intended  that  the  directed  judgment 
should  be  entered  at  the  same  time 
and  should  constitute  a  part  of  the 
final  judgment  to  be  directed  on  all 
the  issues  in  the  case.  Fox  r.  Hale 
&  Norcross  S.  M.  Co.,  112  Cal.  568,  44 
Pac.  1022. 

87.     U.    S. — Ex   parte   Union    Steam- 
boat  Co.,    178    U.    S.    317,    20    Sup.    Ct. 
904,  44  L.  ed.  1084;  In  re  Sanford  Fork 
&  Tool  Co.,  160  U.  S.  247,  16  Sup.  Ct. 
291,   40    L.    ed.    414;    Gaines   v.    Rugg, 
148    U.    S.    228,    241,    13    Sup.    Ct.    611, 
37  L.  ed.  432;  Davis  v.  Packard,  8  Pet. 
312,   8   L.   ed.    957;    St.   Louis   &   S.   F. 
R.    Co.   V.   Barker,    210   Fed.    902,   909; 
Farmer  v.  Atlantic   Coast  Line  R.   Co., 
205    Fed.    319;    South   Fork    Canal    Co. 
1'.    Gordon,    2    Abb.    479,    22    Fed.    Cas. 
No.    13,189.     Ala.— McArthur   v.   Dane, 
61    Ala.   539;    Johnson   v.   Glasscock,   2 
Ala.    519;    Peters    v.    Nolen,    10    Ala. 
App.    599,   65    So.    699.     Ark.— Walker 
V.    Goodlet,    109    Ark.    525,    160    S.    W. 
399;  Hopson  v.  Frierson,  106  Ark.  292, 
152   S.   W.   1008;    Gaither  v.   Campbell, 
94  Ark.   329,   126   S.   W.   1061;   Hill   v. 
Draper,    63    Ark.    141,    37    S.    W.    574; 
Pulaski  V.  Lincoln,  13  Ark.  103;  Forten- 
berry   v.   Frazier,   5   Ark.   200,   39   Am. 
Dec.    373.      Cal.— Ellis    i'.    Witmer,    148 
Cal.   528,   83   Pae.   800;   In  re  Pi  choir 'a 
Estate,  146  Cal.  404,  80  Pac.  512;  Vance 
V.  Smith,   132  Cal.   510,  64  Pac.   1078; 
In  re  Blythe's  Estate,  118  Cal.  347,  50 
Pac.    545;    Raun    r.    Reynolds,    15    Cal 


48    Colo.    127,    109    Pac.    417,   139    Am. 

St.    Rep.    263;    People    ex   rel.   Du   Bois 

V.  District  Court,  32  Colo.  166,  75  Pac. 

390.     Conn.— Fair  Haven  &  W.  R.   Co. 

V.   New   Haven,   77   Conn.   667,   60   Atl. 

651,  alfirmed  by  203  U.  S.  379,  27  Sup. 

Ct.   74,  51  L.   ed.   237.     Del.— State  ex 

rel.  Brumley  V.  Jessup  &  Moore  Paper 

Co.,   3   Boyce    329,    83    Atl.    30.      D.    C. 

Farrow  v.  Eclipse  Bicycle  Co.,  18  App. 

Cas.   101;   Ex  parte  Mansfield,  11   App. 

Cas.    558.      Fla.— Bloxham    v.    Florida 

Cent.  &  P.  R.  Co.,  39  Fla.  243,  286,  22 

So.  697.     Ga.— Goldsmith  v.  Georgia  R. 

Co.,  62  Ga.  542;  Jackson  v.  Tift,  23  Ga. 

461;  Jordan  v.  Jordan,  16  Ga.  446.  111. 

Spring   Lake   Drainage   Dist.   v.   Stead, 

263  111  247,  104  N.  E.  1014;  People  V. 
Waite,    243    111.    156,    90    N.    E.    183; 

Prentice  v.   Crane,   240  111.   250,  88  N. 

E.  654;   Wadhams  v.  Gay,  83  111.   250. 

Ind. — Union  Trust  Co.  v.  Curtis,  116  N. 
E  916-  Center  Tp.  v.  Board  of  Comrs., 
110  Ind.  579,  586,  10  N.  E.  291;  .Julian 

V.  Beal,  34  Ind.  371.     la.— West  Daven- 
port Imp.  Co.  V.  Theophilus,  177  Iowa 
353,  158  N.  W.  689.     Kan.— Hargis  v. 
Robinson,    70    Kan.    589,    79    Pac.    119; 
Duffitt  V.  Crozier,  30  Kan.   150,  1  Pac. 
69       Ky. — Gayheart    v.     Childers,     137 
Ky.  472,  125  S.  W.  1085;  Lloyd  v.  Matt- 
hews, 92  Ky.  300,  IV  S.  W.  795;  McLean 
r.    Nixon,    18   B.   Mon.    768;    Fiigate   V. 
Gill,  30  Ky.  L.  Rep.  731,  99  S.  W.  602; 
Joseph  V.  Hotopp,  7  Ky.  L.  Rep.  285. 
La.— Cox's  Exrs.  v.  Thomas,  11  La.  366. 
Mass.— Day  v.  Mills,    213    Mass.    585, 
100  N.  E.  1113.     Minn. — Piper  v.  Saw- 
ver,  78  Minn.  221,  80  N.  W.  970.    Mo. 
Meyer   v.    Goldsmith,    196    S.    W.    745; 
Keaton  v.  .Jorndt,  259  Mo.  179,  168  S. 
W,    734;    Rees   v.    McDaniel,    131    Mo. 
681,  33  S.  W.  178   (citing  cases);  Nof- 
singer  v.  Hartnett,  84  Mo.  549;   State 
V.  Douglass   (Mo.  App.),  83   S.  W.   87. 
Mont. — In     re     Williams'     Estate,     52 
Mont.   366,   157   Pac.   963;   Montana  L. 
&  M.   Co.  V.  Obelisk  M.   &   C.   Co.,  16 
Mont.  117,  40  Pac.  145;  Columbia  Min. 
Co.  r.  Holter,  1  Mont.  429.  Neb.— Jobst 


459,  468.    Colo.— Galbreath  v.  Wallrich,  I  v.  Hayden  Bros., 


Neb.  469,  129  N.  W. 
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whether  the  appellate  decision  is  right  or  wrong.^^    Or  as  the  rule  has 


992;  State  CT  rel.  MoDonald  v.  Farring- 
ton,  86  Neb.  653,  126  N.  W.  91;  State 
ex  rel.  Bradbury  r.  Thompson,  69  Neb. 
157,  95  N.  W.  47;  McBiide  r.  Whitaker, 
5  Neb.  (Unof.)  ."^99,  9S  N.  W.  847.  N.  H. 
Stevenson  v.  Cofferin,  20  N.  H.  288. 
N.  J.— Lake  r.  Weaver,  77  N.  J.  Eq. 
100,  75  Atl.  906.  N,  Y.— Reed  v.  Eeed, 
52  N.  Y.  651;  Smith  r.  Smith  (App. 
Div.),  159-  N.  Y.  Supp.  1035;  Fulton  r. 
Krull,  151  App.  Div.  142,  135  N.  Y. 
Supp.  432;  Vermilve  r.  Seldon,  6  How. 
Pr.  41,  9  Leg.  Obs.  83.  N.  C— Chavia 
I'.  Brown,  93  S.  E.  471;  Jones  v.  Provi- 
dent Sav.  L.  Assn.,  150  N.  C.  377,  64 
S.  E.  166;  Morehead  Banking  Co.  v. 
Morehead,  126  N.  C.  279,  35  S.  E.  593. 
Ohio. — Cincinnati  St.  Rv.  Co.  v.  Cin- 
cinnati I.  P.  R.  Co.,  56'  Ohio  St.  675, 
695,  47  N.  E.  560;  Stevenson  r.  Mor- 
ris, 37  Ohio  St.  10,  17,  41  Am.  Rep. 
481;  Levin  v.  Hanlev,  Wright  588. 
Okla.— Wellsville  Oil'  Co.  r.  Miller 
(Okla.),  150  Pac.  186.  Ore.— Hadloy 
f.  Hadley,  79  Ore.  573,  155  Pac.  195; 
Krause  v.  Oregon  Steel  Co.,  50  Ore. 
88,  91  Pac.  442,  92  Pac.  810.  S.  C. 
Lt  parte  Knox,  17  S.  C.  207,  212; 
Pringle  V.  Sizer,  3  S.  C.  335.  S.  D. 
Schnepper  v.  Whiting,  18  S.  D.  38,  99 
N.  W.  84.  Tex. — Eustis  v.  Henrietta, 
91  Tex.  325,  43  S.  W.  259;  Leeman  i;. 
Wheeler,  66  Tex.  154,  18  S.  W.  446; 
Kendall  r.  Mather,  48  Tex.  585,  597; 
Wood  r.  Wheeler,  9  Tex.  127;  Moore 
V.  Chamberlain  (Tex  Civ.  App.),  152 
S.  W.  195.  Utah.— Stale  r.  Norrell,  17 
Utah  8,  53  Pac.  610.  Vt.— Houghton 
V.  Cook,  100  Atl.  115;  Gordon  v.  Deav- 
itt,  85  Vt.  338,  81  Atl.  1128;  Blondin 
1-.  Mc Arthur,  84  Vt.  516,  80  Atl.  063. 
Wash. — State  ex  rel  Moore  &  Co.  r. 
Superior  Court,  166  Pac.  628;  State 
ex  rel.  Smith  v.  Superior  Court,  71 
Wash.  354,  128  Pac.  648.  W.  Va. 
Beecher  )■.  Foster,  66  W.  Va.  453,  66 
S.  E.  643;  Butler  r.  Thompson,  52  W. 
Va.  311,  43  S.  E.  174;  Koonce  r.  Doo- 
little,  48  W.  Va.  592.  37  S.  E.  644; 
Atkinson  r.  Beckett,  36  W.  Va.  438, 
15  S.  E.  179.  Wis.— Ludington  v.  Pat- 
ton,  121   Wis.  649,  99  N.  W.  614. 

[a]  When  an  Accounting  Is  Di- 
rected.—U.  S.— DuTiIoj)  r.  noj)l)urn,  3 
Wheat.  231,  4  L.  cd.  377.  Colo.— ,\daMis 
r.  Warren,  27  Colo.  203,  fil  Pac  tiOO. 
m. — See  Walker  r.  Montgomerv,  249 
111.  378,  94  N.  E.  527.     la.— Porter  v. 
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Farmers'  &  M.  Sav.  Bank,  133  N.  W. 
372. 

[b]  The  court  cannot  by  injunction 
suspend  its  power  to  obey  the  man- 
date, although  the  petition  or  response 
to  the  motion  to  have  the  mandate  and 
order  entered  may  present  a  prima 
facie  case  for  enjoining  the  order  of 
restitution.  Watson  r.  Avery,  3  Bush 
(Ky.)    635. 

[c]  Mere  proceeding  to  obtain  a 
discharge  in  bankruptcy  does  not  stop 
proceedings  uiuler  a  mandate.  Renne- 
baum  r.  Atkinson,  21  Kv.  L.  Rep.  587, 
52  S.   \V.   '^28. 

[d]  The  pendency  of  a  motion  for 
rehearing  is  not  ground  for  refusing  to 
ol  ey  the  mandate.  Michigan  Mut.  L. 
Ins.  Co.  r.  Klatt,  5  Neb,  (Unof.)  305, 
98  N.   W.  436. 

88.  Ala. — .lohnson  r.  Glasscock,  2 
Ala.  519.  Ark.— Pulaski  r.  Lincoln,  13 
Ark.  '103.  Cal.— 7/i  re  Hevdenfoldt 's 
Est.,  117  Cal.  551,  40  Pac.  713.  N.  C. 
Perry  v.  Tupper,  71  N.  C.  380.  S.  D. 
Schnepper  i\  Whiting,  18  S.  D.  38,  99 
N.  W.  84.  Tex.— Moore  r.  Chamber- 
lain (Tox.  Civ.  App.),  152  S.  W.  195. 
Vt.— Houijhton   r.   Cook,   100   Atl.    115. 

fa]  On  the  ground  of  want  of  juris- 
diction in  itself  or  in  the  ai)j)ollato 
court,  the  lower  court  cannot  refuse  to 
execute  the  mandate.  Aspen  Min.  4 
Smelt.  Co.  V.  Billings,  150  U.  S.  31,  14 
Sup.   Ct.   4,  37  L.   ed.  986. 

[b]  In  exceptional  cases,  it  may  be 
true  that  a|ij)cllato  tribunals  may  ren- 
der a  decision  so  obviously  wrong  that 
lower  courts  will  be  justified  in  disre- 
garding them.  Robertson  r.  Coates, 
1  Tex.  Civ.  App.  664,  672,  20  S.  W. 
875. 

[c]  Remedy,— If  the  circuit  court  of 
appeals  erred  or  if  its  judgment  is 
void  for  some  reason,  the  appropriate 
remedy  is  in  a  certiorari  from  the  su- 
preme court  to  that  court,  not  by  ap- 
jieal  from  the  judgment  in  conformity 
to  the  mandate.  Aspen  Min.  &  Smelt. 
Co.  V.  Billings,  150  U.  S.  31,  14  Sup. 
Ct.   4,  37   Ik   ed.   986. 

fd]     The    appellate   decision    cannot 

(1)  be  attacked  or  reviewed  for  er- 
rors (Ala. — D(uiii(>ll  )■.  Hamilton,  77 
.Ma.  610.  Ark. — .Vshlev  r.  Cunning- 
ham, 16  .'Vrk.  168.  Mc— Orvis  v.  El- 
liott, 147  Mo.  231,  48  S.  W.  834),  even 

(2)  if  error  be  apparent.     In  re  San- 
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been  stated  by  some  courts,  on  remand  the  trial  court  has  jurisdiction 
only  to  carry  out  the  directions  of  the  mandate,^^  and  cannot  examine 
the  apppellate  judgment  for  any  purpose  except  execution,^"  and  set- 
tlement of  such  matters  as  have  been  remanded,  not  adjudicated  by 
the  appellate  court.^^  The  trial  court  cannot  amend  or  correct  the 
mandate.^2  or  enlarge,  limit,  or  modify  its  scope.^^*  But  any  matters 
left  open  by  the  mandate  may  be  considered  and  determined  by  the 
trial  court,^*  wliich  may  in  the  exercise  of  its  discretion  take  such 


ford  Fork  &  Tool  Co.,  IGO  U.  S.  247, 
255,  16  Sup.  Ct.  291,  40  L.  ed.  414; 
Fortenberry  r.  Frazier,  5  Ark.  200,  39 
Am.  Dec.  373. 

[e]  Trial  court  cannot  vacate,  open 
or  modify  decision  of  appellate  court. 
U.  S. — Ex  varte  Union  Steamboat  Co., 
178  U.  S.  317,  20  Sup.  Ct.  904,  44  L. 
cd.  1084:  In  re  Sanford  Fork  &  Tool 
Co.,  160' U.  S.  247,  255,  16  Sup.  Ct. 
291,  40  L.  ed.  414;  Gaines  v.  Eugg,  148 
U.  S.  228,  243,  13  Sup.  Ct.  611,  37  L. 
ed.  432;  Ex  parte  Sibbald,  12  Pet.  488, 
9  L.  ed.  1167.  Ala. — Johnson  r.  Glass- 
cock, 2  Ala.  519.  Ark. — Hopson  v. 
Frierson,  106  Ark.  292,  152  S.  W.  1008; 
Meyer  v.  Johnson,  60  Ark.  50,  28  S.  W. 
797;  Jacks  v.  Adair,  33  Ark.  161;  For- 
tenberry V.  Frazier,  5  Ark.  200,  39  Am. 
Dec.  373.  Cal.— Zn  re  Pichoir's  Estate, 
146  Cal.  404,  80  Pac.  512;  Vance  v. 
Smith,  132  Cal.  510,  64  Pac.  1078; 
Dixon  V.  Eislev,  114  Cal.  204,  46  Pac. 
5;  Parker  v.  Bernal,  68  Cal.  122,  8 
Pac.  696;  Meyer  v.  Kohn,  33  Cal.  484. 
Kan. — Duffitt  r.  Crozier,  30  Kan.  150, 
1  Pac.  69.  Mo. — Young  v.  Thrasher, 
123  Mo.  308,  27  S.  W.  326;  State  ex 
rel.  Metropolitan  L.  Co.  v.  Douglass 
(Mo.  App.),  83  S.  W.  87.  N.  Y.— Mc- 
Gregor V.  Buell,  33  How.  Pr.  450  (evea 
for  costs  of  appeal) ;  In  re  Wester- 
field,  61  App.  Div.  413,  70  N.  Y.  Supp. 
641.  S.  C— Pringle  v.  Sizer,  3  S.  C. 
335. 

As  to  remedy  for  disobedience  to 
mandate,   see   bifra,  VIII,  G. 

Impeaching  mandate,  see  infra,  VII, 
Q- 

89.  U.  S.— Gaines  v.  Eugg,  148  U. 
S.  228,  242,  13  Sup.  Ct.  611,  37  L.  ed. 
432;  Northwestern  Fuel  Co.  v.  Brock, 
139  U.  S.  216,  11  Sup.  Ct.  523,  35  L. 
ed.  151;  Ex  parte  Dubuque  &  P.  E.  Co., 
1  Wall.  69,  17  L.  ed.  514.  Oal.— 7n  re 
Blythe's  Estate,  118  Cal.  347,  50  Pac. 
545.  Kan.— Atchison,  T.  &  S.  F.  E. 
Co.  V.  Osburn,  79  Kan.  348,  100  Pac. 
473.  Mo. — Keaton  v.  Jorndt,  259  Mo. 
179,  189,  l68  S.  W.  734;   State  v.  Ed- 


wards, 144  Mo.  467,  46  S.  W-  160;  Eeea 
r.  McDaniel,  131  Mo.  681,  33  S.  W.  178; 
Chouteau  v.  Allen,  74  Mo.  56.  Wis. 
Ludington  v.  Patton,  121  Wis.  649,  655, 
99   N.   W.   614. 

[a]  The  Mandate  Is  in  the  Nature 
of  a  Special  Power  of  Attorney. — Keat- 
on r.  Jorndt,  259  Mo.  179,  189,  168  S. 
W.  734;  Chouteau  v.  Allen,  74  Mo.  56. 

90.  U.  S.—In  re  Sanford  Fork  & 
Tool  Co.,  160  U.  S.  247,  16  Sup.  Ct. 
291,  40  L.  ed.  414;  Ex  parte  Sibbald, 
12  Pet.  488,  9  L.  ed.  1167.  Ark.— For- 
tenberry V.  Frazier,  5  Ark.  200,  39  Am. 
Dec.  373.  Cal. — Dixon  v.  Eisley,  114 
Cal.  204,  46  Pac.  5.  D.  C. — Warner  v. 
Grayson,  24  App.  Cas.  55.  Mo. — State 
V.  Douglass  (Mo.  App.),  83  S.  W.  87. 
Tex.— Wood  V.  Wheeler,  9  Tex.  127. 
W.  Va.— Butler  v.  Thompson,  52  W. 
Va.  311,  43  S.  E.  174;  Koonce  v.  Doo- 
little,  48  W.  Va.  592,  37  S.  E.  644. 

[a]  Rehearing. — No  error  in  a  judg- 
ment of  affirmance  can  be  corrected  by 
a  rehearing  in  the  trial  court.  Lore  v. 
Hash,  89  Va.  277,  15  S.  E.  549. 

[b]  Where  Tried  De  Novo. — A 
judgment  of  an  appellate  court  on  an 
appeal  tried  de  novo  cannot  be  modi- 
fied by  the  trial  court  after  remand. 
State  V.  Van  de  Vanter,  7  Wash.  234, 
34  Pac.  930. 

91.  Fortenberry  v.  Frazier,  5  Ark. 
200,  39  Am.  Dec.  373. 

92.  Southern  E.  Co.  v.  Glenn's 
Admr.,   102  Va.   529,  46   S.   E.  776. 

93.  In  re  Bensel,  230  Fed.  932; 
Farnsworth  v.  Whiting,  106  Me.  543, 
76   Atl.   942. 

94.  U.  S. — Ex  parte  Union  Steam- 
boat Co.,  178  U.  S.  317,  20  Sup.  Ct.  904, 
44  L.  ed.  1084;  In  re  Sanford  Fork  & 
Tool  Co.,  100  U.  S.  247,  16  Sup.  Ct. 
291,  40  L.  ed.  414;  St.  Louis  &  S.  F. 
E.  Co.  V.  Barker,  210  Fed.  902,  909,  913. 
Ark.— Walker  v.  Goodlet,  109  Ark.  525, 
160  S.  W.  399;  Gaither  v.  Campbell,  94 
Ark.  329,  126  S.  W.  1061.  D.  O. 
Dodge  V.  Cohen,  14  App.  Cas.  582,  596. 
Ind. — Smith  v.  Law,  7  Ind.   578.    Ky. 
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course  of  procedure  as  to  give  these  matters  effect.*"  A  mandate 
directing  the  doing  of  certain  things  confers  power  to  do  and  directs 
the  doing  of  all  things  necessiirily  incidental  thereto.^"  Or  stated 
broadly,  the  trial  court  has  power  to  make  any  disposition  of  the 
case  or  orders  which  do  not  contravene  the  mandate.^'' 

A  substantial  compliance  with  the  mandate  is  sufficient  ;^^  the  law 
docs  not  reciuire  a  blind,  technical  and  literal  compliance  without  re- 
gard to  new  facts  or  to  justice  and  equity,*®  and  if  new  rights  have 
intervened  pending  appeal,  relief  may  be  had  either  by  bill  in  equity 
or  possibly  by  motion  to  stay  the  enforcement  of  the  judgment,^  or 
sometimes  by  supplemental  pleadings,^  and  according  to  some  author- 
ities, under  some  circumstances,  by  motion  for  new  trial.''  But  it 
has  been  held  that  if  something  has  occurred  since  the  original  judg- 
ment which  renders  it  inequitable  to  carry  it  into  effect,  resort  must 


Watson  r.  Avery,  3  Bush  635.  N.  M. 
United  States  v.  Rio  Grande  D.  &  Trr. 
Co.,  13  N.  M.  386,  85  Pac.  393.  Okla. 
State  ex  rel.  Goldsborough  v.  Huston, 
28   Okla.   71S,   116   Pac.   IGl. 

As  to  construction  and  effect  of  man- 
date, see  i)ifra,  VII,  D;  VII,  M,  1. 

95.  U.  S. — Ex  parte  Medway,  23 
Wall.  504,  23  L.  ed.  160.  Ark.— Cun- 
ninghan.'  v.  Ashley,  16  Ark.  181,  63  Am. 
Dec.  62.  Cal. — Raun  v.  Reynolds,  15 
Cal.  459.  Mich. — Eaton  Rapids  r.  Hor- 
ner, 126  Mich.  52,  85  N.  W.  264.  Mont. 
State  ex  rcl.  La  France  C.  Co.  v.  Dis- 
trict Court,  40  Mont.  206,  105  Pac. 
721. 

[a]  When  the  direction  is  not  spe- 
cific, the  court  l)olow  has  judicial  pow- 
er to  determine  whether  an  order  en- 
tered conforms  to  the  direction.  In  re 
Mahon,   71    Cal.   586,   12   Pac.   868. 

[b]  Accounting. — A  judgment  re- 
maniling  a  cause  with  directions  to 
award  the  plaintiff  an  undivided  one- 
half  of  a  certain  interest  authorizes 
the  lower  court  to  make  an  accounting 
to  determine  what  is  due.  Caseaden 
f.  Dunbar,  3   Alaska  671,  680. 

96.  Corcoran  r.  Bennett,  233  111.  15, 
84  N.  E.  40;  Washburn  &  M.  M.  Co.  v. 
Chicago  G.  W.  F.  Co.,  119'  111.  30,  6  N. 
E.  191. 

97.  State  ex  rel.  La  France  C.  Co.  v. 
District  Court,  40  Mont.  206,  105  Pac. 
721;  Stevenson  v.  Cofferin,  20  N.  H, 
288. 

98.  Bradshaw  v.  Baker,  132  Ky.  66, 
116  S.  W.  261.  Compare  Fulton  v. 
Krull,  151  App.  Div.  142,  135  N.  Y. 
Supp.  432,  holding  the  remittitur  must 
be  strictly  construed. 
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99.  U.  S.— United  States  ex  rel. 
Strickley  v.  Marshall,  122  Fed.  428,  58 
C.  C.  A.  410;  Baltimore  B.  &  L.  Assn. 
V.  Alderson,  99  Fed.  489,  39  C.  C.  A. 
609;  South  Fork  Canal  Co.  v.  Gordon, 
2  Abb.  479,  22  Fed.  Cas.  No.  13,189. 
la. — See  .Tones  v.  Clark,  31  Iowa  497. 
Kan. — Hargis  v.  Robinson,  70  Kan. 
589,  79  Pac.  119;  Duffitt  v.  Crozier,  30 
Kan.  150,  1  Pac.  69.  Miss.— Taylor  v. 
Wright,   54   Miss.    722. 

[a]  The  court  is  not  under  all  cir- 
cumstances bound  to  render  a  servile 
obedience  to  the  mandate.  It  is  bound 
to  exercise  a  judicial  discretion  in  the 
interpretation  and  execution  of  the 
mandate.  Baltimore  B.  &  L.  Assn.  v. 
Alderson,  99  Fed.  489,  39  C.  C.  A.  609; 
The  Sabine,  50  Fed.  215. 

1.  See   note   below. 

[aj  "Ordinarily  the  mandate  of 
this  court  requiring  the  enforcement 
of  a  judgment  of  tlie  trial  court  must 
be  specifically  obeyed,  but  when  new 
rights  have  intervened  after  the  orig- 
inal judgment  and  pending  an  appeal, 
like,  for  example,  accord  and  satisfac- 
tion, payment  of  the  judgment  debt, 
adjudication  in  bankrui)tcy,  and  dis- 
charge of  the  debtor  from  the  judg- 
ment debt,  such  rights,  if  of  equitable 
cognizance,  not  only  justify,  but  re- 
quire the  trial  court  to  afford  relief, 
either  by  bill  in  equity,  or,  possibly, 
by  motion  to  stay  the  enforcement  of 
the  judgmont  itself,  if  the  same  is 
necessary  to  prevent  irreparable  in- 
jury." ITnited  States  ex  rel.  Strickley 
r.  Marshall,  122  Fed.  428,  58  C.  Q.  A 
410. 

2.  See  infra,  YU,  I,  1. 

3.  See  infra,  VII,  M,  2. 
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be  had  to  some  form  of  original  proceeding  for  the  desired  relief.* 

D.  Construction  of  Mandate  and  Remanding  Order.''  —  The 
mandate  must  be  interpreted  according  to  the  subject-matter  to  which 
it  is  applied  in  a  manner  to  do  ju&tice.^  If  its  language  is  precise 
and  unambiguous,  the  trial  court  must  carry  it  into  execution  and 
must  not  look  elsewhere  for  authorrty  to  change  its  meaning.^  As 
between  the  opinion  and  the  official  statement  of  the  judgment  of  the 
appellate  court  contained  in  the  mandate,  the  trial  court  must  be 
guided  by  the  latter,^  except  where  a  mandate  directs  a  cause  to 
be  remanded  for  proceedings  consistent  with  the  opinion,  in  which 
case  the  opinion  and  mandate  must  be  construed  together.^  Where 
no  specific  directions  are  given,  it  must  be  determined  from  the  nature 
of  the  case  what  proceedings  are  proper  and  consistent  with  the 
opinion.^" 

E,  Effect  of  Affirmance  and  Reversal.  —  1.  Aflfirmance.  —  a. 
Generally.  —  After  affirmance  of  a  judgment  the  trial  court  cannot 
allow  the  filing  of  amended  pleadings,^^  but  it  may,  in  some  juris- 
dictions, under  proper  circumstances,  grant  a  new  trial,^^  or  vacate  its 
judgment.^^ 

b.  Effect  on  Power  of  Court  Over  Its  Judgments.  —  After  affirm- 
ance the  trial  court  may  vacate  its  judgment  for  errors  of  such  a 
nature  that  they  could  not  be  noticed  on  appeal,  but  not  on  account 


4.  U.  S.— Mackall  v.  Richards,  116 
U.  S.  45,  6  Sup.  Ct.  234,  29  L.  ed.  558. 
Colo. — Galbreath  v.  Wallrich,  48  Colo. 
127,  109  Pac.  417,  139  Am.  St.  Rep. 
263.  Ore. — McLeod  v.  Lloyd,  45  Ore. 
67,   75   Pac.   702. 

[a]  Resort  by  way  of  defense  be- 
fore the  entry  of  decree  on  the  man- 
date cannot  be  had.  Mackall  v.  Rich- 
ards, 116  U.  S.  45,  6  Sup.  Ct,  234,  29 
L.  ed.  558. 

5.  Construction  by  appellate  court 
■whose  mandate  is  disobeyed,  see  infra, 
IX,  D. 

6.  Story  v.  Livingston,  13  Pet.  (U. 
S.)  51,  53,  10  L.  ed.  350;  Baltimore  B.  & 
L.  Assn.  V.  Alderson,  99  Fed.  489,  39 
C.   C.   A.   609. 

[a]  A  strict  construction  is  re- 
quired. Fiilton  V.  Krull,  151  App.  Div. 
142,  135  N.  Y.  Supp.  432. 

7.  West  V.  Brashear,  14  Pet.  (U. 
S.)  51,  53,  10  L.  ed.  350;  Baltimore  B.  & 
L.  Assn.  V.  Alderson,  99  Fed.  489,  39 
C.   C.   A.   609. 

8.  Horton  v.  State,  63  Neb.  34,  88 
N.  W.   146. 

9.  U.  S. — James  v.  Central  Trust  Co., 
108  Fed.  929,  47  C.  C.  A.  374;  St.  Louis 
&  S.  F.  R.  Co.  V.  Barker,  210  Fed. 
902,  913.  Colo.— People  v.  District 
Court,  26  Colo.  399,  58  Pac.  142.    Fla. 


Bloxham  v.  Florida  Cent.  &  P.  R.  Co., 
39  Fla.  243,  22  So.  697.  111.— Noble  V. 
Tipton,  222  111.  639_,  647,  78  N.  E.  927; 
Chicago  Theo.  Seminary  ii.  People,  189 
111.  439,  450,  59  N.  E.  977;  Wadhams 
r.  Gav,  83  111.  250.  Ky.— Fugate  v. 
Gill,  30  Ky.  L.  Rep.  731,  99  S.  W.  602; 
Watson  r.  Avery,  3  Bush  635,  641.  Mo. 
Keaton  v.  Jorndt,  259  Mo.  179,  189, 
IfiS  S.  W.  734.  S.  D.— Schnepper  v. 
Whiting,  18  S.  D.  38,  99  N.  W.  84. 
Utah. — Warren  v.  Robinson,  21  Utah 
429,  61  Pac.  28.  Va.— Southern  R. 
Co.  V.  Glenn's  Admr.,  102  Va.  529,  46 
S.  E.  776. 

See  infra,  "VTI,  E. 

[a]  Where  the  mandate  and  opin- 
ion are  ambiguous,  it  is  the  duty  of  the 
trial  court  to  construe  them  to  arrive 
at  the  true  intent  and  meaning.  Beech- 
er  V.  Foster,  66  W.  Va.  453,  66  S.  E. 
643. 

fb]  If  there  is  any  uncertainty  as 
to  the  effect  of  the  language  employed 
in  the  remittitur,  the  remedy  is  lodged 
exclusivelv  in  the  appellate  court.  Ful- 
ton V.  Krull,  151  App.  Div.  142,  135 
N.  Y.   Supp.  432. 

10.  People  V.  Waite,  243  HI.  156, 
90  N.  E.  183.     See  infra,  VII,  M,  1. 

11.  See   infra,  VII,  I,   1. 

12.  See  infra,  VII,  M,  2. 

13.  See  infra,  VII,  E,  1,  b. 
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of  errors  which  were  passed  on  or  might  have  been  passed  on  by  the 
appellate  court.'*  But  it  has  been  held  that  an  affirimmce  merges 
the  judgment  of  the  lower  court,  so  that  a  trial  court  cannot  there- 
after va'cate  its  former  judgment,  or  amend  it  in  any  respect.^''  In- 
deed it  has  been  held  it  has  no  authority  to  do  anything  in  regard 
thereto  except  to  enforce  the  affirmed  judgment.'"  The  appellate  court 
may,  however,  grant  the  lower  court  leave  to  amend  or  vacate  the 
judgment."  Generally  after  affirmance  the  trial  court  cannot  amend 
its  judgment  in  any  material  respect,'^  or  render  a  new  judgment  ;'* 
but  it  may  correct  clerical  errors  in  the  judgment,'"  or  the  journal 


14.  Ark.— Foohs  v.  Bilby,  95  Ark. 
302,  308,  129  S.  W.  1104.  Cal.— Kirby 
f.  Superior  Court,  68  Cal.  604,  10  Pae. 
119;  Parker  v.  Berual.  68  Cal.  122,  8  , 
Pac  696.  N.  Y. — Corn  Exchange  Bank 
V.  Blve,  119  N.  Y.  414,  23  N.  E.  805. 
See  also  Meldon  v.  Devlin,  39  App. 
Div.  5S1,  57  N.  Y.  Sum).  670;  Harkimer 
V.  New  York  Cent.  &  H.  R.  Co.,  29  App. 
Div.  69,  51  X.  Y.  Supp.  390.  N.  C. 
McKcel  ILlw.  Co.  v.  Buhmann,  159  N. 
C.  511,  75  S.  E.  731.  Pa.— /?i  re  Young's 
Appeal,  99  Pa.  74. 

See   15   Standard  Proc.   194. 

fa]  Absence  of  findings  of  fact  and 
conclusions  of  law  does  not  authorize 
vacation  of  judgment  after  affirmance. 
Lounsberry  v.  Kelly,  33  S.  D.  597,  146 
N.  W.  909. 

[b]  A  judgment  imposing  a  punish- 
ment for  contempt  caniHit  be  remitted 
or  modified  after  affirmance.  In  the 
Matter  of  Griffin,  98  N.  C.  225,  3  S.  E. 
515 

[c]  An  unavoidable  casualty  pre- 
venting a  party  from  attending  trial  is 
ground  for  setting  aside  a  judgment 
after  affirmance.  Foohs  v.  Bilby,  95 
Ark.  302,  308,  129  S.  W.  1104. 

[d]  On  account  of  defenses  arising 
since  rendition  of  judgment,  the  court 
may  va<'ate  its  judgment  after  affii-m- 
ance,  as  where  it  is  founded  upon  an- 
other judgment  which  has  subsequently 
been  reversed.  Camden  Interstate  R. 
Co.  V.  Lee,  27  Ky.  I/.  Rep.  75,  84  S. 
W.  332. 

[e]  An  affirmance  because  of  an 
omission  to  properly  present  the  record 
on  appi'al  leaves  the  judgment  of  the 
trial  court  as  though  no  appeal  had 
been  taken.  Bevering  r.  Smith,  121 
Iowa  607,  96  X.  W.  1110. 

As  to  vacation  of  judgment  entered 
In  accordance  with  the  mandate,  see 
infra,  VIT.  O. 

[f]  Under  statute,  on  a  7eccipt  di- 
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recting  final  decree  be  modified  in  some 
particulars  and  confirming  it  as  thus 
modified,  the  trial  court  may  amend  its 
former  decree.  Day  v.  Mills,  213  Mass. 
585,   100   N.   E.   1113. 

15.  Mc Arthur  v.  Dane,  61  Ala.  539; 
Ean  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 
101  Wis.  166,  76  N.  W.  329;  Crowns 
V.  Forest  Land  Co.,  .100  Wis.  554,  76 
N.  W.  613;  Smith  V.  Armstrong,  25 
Wis.  517.  See  Ex  parte  Knox,  17  S.  C. 
207. 

[a]  A  statute  authorizing  courts  to 
relieve  a  party  from  a  judgment  rend- 
ered against  him  through  mistake,  sur- 
prise or  excusable  neglect  has  no  ap- 
plication to  judgments  that  have  been 
affirmed  on  appeal.  Ean  v.  Chicago,  M- 
&  St.  P.  Rv.  Co.,  101  Wis.  166,  76  N. 
W\  329. 

16.  U.  S.— Durant  r.  Essex  Co.,  101 
U.  S.  555,  25  L.  ed.  961;  Hawkins  v. 
Cleveland,  C.  C.  &  St.  L.  Rv.  Co.,  99 
Fed.  322,  39  C.  C.  A.  538.  Wash.— Pa- 
cific Drug  Co.  r.  Hamilton,  76  Wash. 
524,  136  Pac.  1144.  Wis.— Ean  v.  Chi- 
cago, M.  &  St.  P.  R.y,  Co.,  101  Wis. 
166,  76  N.  W.  329;  Crowns  v.  Forest 
Land  Co.,  100  Wis.  554,  76  N.  W.  613. 

17.  Salter  r.  Sutherland,  125  Mich. 
662,  85  N".  W.  112  (as  to  a  point  not 
decided  on  appeal);  Itichardson  V. 
Sears,  87  Wash.  207,  151  Pac.  504. 

[a]  Terms  mav  be  imposed.  Salter 
V.  Sutherland,  125  IMich.  662,  85  N.  W. 
112. 

18.  Salter  r.  Sutherland,  125  Mich. 
662,  85  N.  W.  112  (circuit  court  can- 
not modify  judgment  in  any  material 
respect  in  any  manner  inconsistent 
with  appellate'  decision);  Mcldon  v. 
Devlin,  39  App.  Div.  581,  57  N.  Y.  Supp. 
670. 

19.  Mulford  V.  Estudillo,  32  Cal. 
131. 

20.  Cal. — Corson  v.  McDonald,  3  Cal 
App.    412,    85    Pac.    861.     N.    Y.— See 
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entry,^^  and  in  some  jurisdictions  may,  under  proper  circumstances, 
grant  a  new  trial.^^  The  ajffirmance  of  a  void  judgment  does  not 
validate  it  so  as  to  prevent  the  trial  court  from  subsequently  setting 
it  aside.^^ 

2.  Reversal.  —  The  effect  of  a  reversal  is  to  put  the  parties  in  the 
same  position  as  that  which  existed  when  the  erroneous  ruling  was 
made.^*  The  cause  stands  in  the  same  situation  as  if  there  had  never 
been  a  final  decree,^^  and  if  the  effect  is  to  grant  a  new  trial,  as  if 
there  had  never  been  a  trial.^®     The  judgment  or  decree  is  vacated,^^ 


Meldon  V.  Devlin,  39  App.  Div.  581,  57 
N.  Y.  Supp.  670.  Wis.— See  Smith  t\ 
Armstrong,  25  Wis.  517. 

21.  Edinburgh  Lombard  Inv.  Co.  V. 
Walsh,  70  Kan.  899,  79'  Pac.  688. 

22.  See  infra,  YTL,  M,  2. 

23.  Gille  V.  Emmons,  58  Kan.  118, 
48  Pac.  569,  62  Am.  St.  Eep.  609. 

24.  Vermont  Farm  Mach.  Co.  v.  De 
Soto  Co-op.  Cream.  Co.  (Iowa),  131 
N.  W.  765.     See  also  infra,  VII,  M,  1. 

25.  U.  Si. — ^Hawkins  V.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.,  99  Fed.  322,  39 
C.  C.  A.  538.  Ala. — Tallapoosa  County- 
Bank  V.  Wynn,  173  Ala.  272,  55  So. 
1011.  Cal.— Cowdery  v.  London  &  S. 
F.  Bank,  139  Cal.  298,  73  Pac.  196,  96 
Am.  St.  Eep.  115;  In  re  Mitchell's  Es- 
tate, 126  Cal.  248,  250,  58  Pac.  549; 
Ashton  V.  Heydenfeldt,  124  Cal.  xvii, 
56  Pac.  1031 ;  Raun  v.  Reynolds,  18  Cal. 
275.  111.— Palmer  v.  Woods,  149  111. 
146,  35  N.  E.  1122;  Chickering  v. 
Failes,  29  Til.  294,  303.  Mo.— Tour- 
ville  V.  Wabash  R.  Co.,  148  Mo.  614, 
619,  50  S.  W.  300,  71  Am.  St.  Rep.  650, 
afflrmed  in  179  U.  S.  322,  21  Sup.  Ct. 
113,  45  L.  ed.  210;  Crispen  v.  Hanno- 
van,  86  Mo.  160.  Utah. — Warren  v. 
Robinson,  21  Utah  429,  61   Pac.  28. 

fa]  On  reversal  of  a  judgment  non 
obstante  veredicto  and  remission  for 
proper  judgment,  the  case  stands  as  if 
no  proceeding  had  been  taken  after 
verdict.  Sloan  ti.  Philadelphia  &  R.  R. 
Co.,  235  Pa.   155,  83  Atl.   604. 

[b]  A  reversal  of  an  order  setting 
aside  a  verdict  reinstates  the  verdict 
and  judgment,  and  the  trial  court  can- 
not thereafter  set  it  aside  a  second 
time.  Murphy  v.  Joline,  116  N.  Y. 
Supp.  715. 

fc]  A  reversal  of  a  decree  carries 
with  it  the  portion  awarding  costs. 
Padgett  V.  Cleveland,  37  S.  C.  513,  16 
S.  E.  481;  Bratton  v.  Massey,  18  S.  C. 
555'. 

fd]  V/here  (1)  a  judgment  is  re- 
versed because  of  want  of  jurisdiction 


of  the  lower  court,  on  remand  the  lat- 
ter court  cannot  award  costs  (Wall  v. 
Dodge,  3  Utah  168,  2  Pac.  206);  (2) 
but  must  dismiss  the  action,  or  if  a 
change  of  venue  had  been  properly 
granted,  transmit  the  record  to  the 
court  to  which  the  change  was  made. 
Fortenberry  v.  Frazier,  5  Ark.  200,  39 
Am.  Dec.  373. 

As  to  right  to  award  restitution,  see 
infra,  IX. 

[e]  On  reversal  of  a  judgment  by- 
default  and  remand  for  further  pro- 
ceedings, the  case  stands  as  a  pending 
case  for  action  on  the  facts  as  pre- 
sented by  the  record  and  mandate.  If 
the  defendant  fails  to  answer,  a  de- 
fault judgment  may  be  rendered.  Thom- 
son r.  Bishop,  29'  Tex.  154. 

26.  U,  S.— See  Dodge  v.  United 
States,  131  Fed.  849,  65  C.  C.  A.  603, 
judgment  on  pleadings  may  be  granted. 
Ark.— Foohs  v.  Bilby,  95  Ark.  302,  307, 
129  S.  W.  1104;  Hollingsworth  V.  Mc- 
Andrew,  79  Ark.  185,  95  S.  W.  485'. 
Colo. — Dickson  v.  First  Nat.  Bank,  11 
Colo.  App.  154,  52  Pac.  745.  lU.— Cable 
r.  Ellis,  120  111.  136,  11  N.  E.  188; 
Chickering  V.  Failes,  29  111.  294.  Mo. 
Crispen  v.  Hannovan,  86  Mo.  160.  Okla<. 
Ball  V.  Rankin,  23  Okla.  801,  101  Pac. 
1105;  Consolidated  Steel  &  Wire  Co.  v. 
Burnham,  8  Okla.  514,  58  Pac.  654. 
Ore.— Nve  v.  Bill  Nye  Mill.  Co.,  46 
Ore.  302,  80  Pac.  94.  S.  C— Sanders 
V.  Bagwell,  37  S.  C.  145,  15  S.  E.  714, 
If  S.  E.  770.  S.  D.— Meadows  v.  Os- 
terkamp,  19  S.  D.  378,  103  N.  W.  643. 
Tenn. — HuUett  v.  Baker,  101  Tenn.  689, 
49  S.  W.  757,  new  trial  on  merits  not 
necessarv.  Tex. — Lauchheimer  r.  Coop 
(Tex.  Civ.  App.),  86  S.  W.  57.  Utah. 
Larsen  v.  Gasberg,  43  Utah  203,  134 
Pac.  885. 

Effect  of  reversal  as  requiring  or 
authorizing  new  trial,  see  vifra,  VII, 
M,  1    and  2. 

27.  Palmer  v.  Woods,  l49  111.  146, 
35  N.  E.  1122. 
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but  the  pleadings  and  all  orders  in  the  ease  stand  just  as  they  were 
before  the  trial  or  hearing  unless  disturbed  by  the  appellate  court.-* 
If  no  restriction  as  to  parties  is  imposed,-''  the  judgment  operates  to 
open  the  case  as  to  all  the  parties  to  the  record.^'' 

When  a  cause  is  remanded  for  a  new  trial,^^  the  court  may  modify 
or  set  aside  its  former  orders.^^ 

Orders  Made  Pending  Appeal.  —  The  trial  court  after  remand  has  power 
to  vacate  all  orders  made  pending  the  appeal  which  are  inconsistent 
with  tfie  mandate.^^ 

Of  Judgments  on  Demurrer.  —  On  reversal  of  a  judgment  sustaining 
a  demurrer  the  case  stands  in  the  trial  court  as  it  would  have  stood 
had  the  trial  court  overruled  the  demurrer.^*  The  reversal  of  a  judg- 
ment erroneously  overruling  a  demurrer  leaves  the  parties  with  the 
same  rights  they  would  have  had  upon  the  sustaining  of  the  de- 
murrer."^ 

Of  Judgments  of  Intermediate  Appellate  Courts On  the  reversal  of  a 

judgment  of  an  intermediate  appellate  court  reversing  the  judgment 
of  the  trial  court  the  case  stands  as  if  no  writ  of  error  had  been 
prosecuted.^^ 

F.  Remission  of  Cause  to  Appellate  Court.  —  A  trial  court  has 
no  power  to  grant  an  order  remitting  a  judgment  and  proceedings 


28.  Palmer  v.  "Woods,  149  111.  146, 
35  N.  E.  1122. 

29.  Doherty  V.  Linn,  61  Neb.  665, 
85  N.  W.  834. 

SO.  D.  C— ^tagnider  v.  Belt,  12  App. 
Cas.  151.  Ind.— Mason  r.  Burk,  12U 
Ind.  404,  22  N.  E.  119.  Tex.— Laueh- 
heimer  v.  Coop  (Tex.  Civ.  App.),  86  S. 
W.  57;  Eoberts  v.  Coffin,  22  Tex.  Civ. 
App.    127,   53   S.   W.   597. 

81.     See  infra,  VII,  M. 

32.  U.  S. — Southern  Cotton  Oil  Co. 
V.  Shelton,  223  Fed.  770,  139  C.  C.  A. 
350.  Ala. — Tallapoosa  County  Bank  v. 
Wvnn,  173  Ala.  272,  55  So.  1011,  dis- 
nii'ss  injunction.  111.— Palmer  v.  Woods, 
149  111.'  146,  35  N.  E.  1122. 

33.  State  r.  Superior  Court,  17 
Wash.    3S0,   49    Pac    507. 

fa]  Orders  made  pursuant  to  the 
mandate  of  an  intermediate  appellate 
court  may  be  vacated  on  reversal,  by 
the  sujireme  court,  of  the  .iudgmcnt  on 
which  the  appellate  court's  mandate  is 
based.  Gage  v.  Board  of  Directors,  106 
m.  508. 

34.  Hunt  r.  Hunt,  157  Ky.  835,  164 
S.  W.  102. 

fa]  Demurrer  to  Answer — Dismis- 
sal of  Complaint. — Wliere  an  order  sus- 
taining plaintiff's  demurrer  to  the 
legal   sulTuicncy   of  an  answer  setting 
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up  new  matter,  is  reversed  on  appeal 
and  the  demurrer  overruled  with  no 
provision  made  for  its  withdrawal,  and 
the  demurrer  is  not  thereafter  with- 
drawn, the  defendant,  whose  defense 
is  thereby  admitted,  is  entitled  to  final 
judgment  in  his  favor.  National  Cont. 
Co.  V.  Hudson  River  W.  P.  Co.,  110 
App.  Div.  133,  97  N.  Y.  Supp.  92,  35 
Civ.  Proc.  285. 

35.  Richards  r.  Bradlev,  129  Cal. 
670,  62  Pac.  316;  John  A^  Roebling'a 
Sons  Co.  r.  Southern  Power  Co.,  145 
Ga.  761,  SO  S.   K.   1075. 

fal  On  reversal  of  a  judgment  oTer- 
rulin?  a  demurrer  and  remand  for  fur- 
ther proceedings,  it  is  the  duty  of  the 
court,  no  change  in  the  proceedings 
having  been  made,  to  enter  judgment 
sustaining  the  demurrer.  Converse  r. 
Aetna  Nat.  Bank,  79  Conn.  603,  65 
Atl.   1064. 

fb]  Upon  reversal  of  an  order  over- 
ruling   a    demurrer   to    the    complaint, 

(1)  plaintiff  may  dismiss  the  action. 
Richards  r.  Bra/ilev,  129  Cal.  670,  62 
Pac.  316.  (2)  But  the  reversal  does 
not  operate  as  a  dismissal.  .John  A. 
Rocbling's  Sons  Co.  v.  Southern  Power 
Co.,  145  Ga.  761,  89  S.  E.  1075. 

36.  Gage  r.  Board  of  Directors,  106 
HI.  508. 
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back  to  the  appellate  court  for  correction,"  unless  the  latter  court  by 
resolution  or  order  expresses  its  desire  to  reexamine  the  proceedings.^* 

G.  Discontinuance,  Dismissal  and  Nonsuit.^^  —  The  lower  court 
may  dismiss  the  action  on  remand  upon  its  own  motion,  in  a  proper 
case.^°  It  must,  of  course,  do  so  where  the  mandate  directs  it.*^  A 
reversal  and  remand  for  new  trial  does  not  preclude  the  plaintiff  from 
dismissing  his  action  before  final  submission  of  the  case  ;*^  but  he  can- 
not dismiss  against  the  objection  of  the  defendant  where  it  is  the 
court's  duty  to  enter  judgment.*^  On  the  new  trial  after  remand 
the  defendant  may  move  for  a  nonsuit  on  the  plaintiff's  evidence.** 

H.  Change  op  Venue.*^  —  A  change  of  venue  should  not  be 
granted  where  there  is  nothing  for  the  trial  court  to  do  but  enter 


37.  Vermilye  r.  Seldon,  6  How.  Pr. 
(N.  Y.)  41,  9  Leg.  Obs.  83,  overruling 
Murray  v.  Blatchford,  2  Wend.  (N.  Y.) 
221;  Hillyer  v.  Vandewater,  25  Abb. 
N.  C.  137,  11  N.  Y.  Supp.  167,  32  N. 
Y.  St.  136.  But  see  Stevenson  V.  Cof- 
ferin,  20  N.  H.  288,  in  which  the  court 
sees  no  reason  why  the  trial  court  can- 
not of  its  own  motion  return  the  cer- 
tificate for  correction. 

38.  Vermilye  v.  Seldon,  6  How.  Pr. 
(N.  Y.)  41,  9  Leg.  Obs.  83;  Hillyer  v. 
Vandewater,  25  Abb.  N.  C.  137,  11  N. 
Y.  Supp.  167,  32  N.  Y.  St.  136;  Bo- 
gardus  v.  Eosendale  Mfg.  Co.,  1  Duer 
(N.   Y.)    592. 

Becalling  mandate,  see  infra.  VIII, 
A. 

39.  See  generally  the  title  "Disrais- 
eal,  Discontinuance  and  Nonsuit." 

As  to  dismissal  consequent  on  a  fail- 
ure to  proceed  within  a  stated  time 
after   remand,   see   supra,   VII,   B. 

40.  National  Cont.  Co.  v.  Hudson 
River  W.  P.  Co.,  110  App.  Div.  133,  97 
N.  Y.  Supp.  92,  35  Civ.  Proc.  285. 

[a]  As  where  (1)  the  appellate 
court  holds  the  plaintiff  cannot  main- 
tain the  action  (Olympia  Min.  Co.  i\ 
Kerns,  15  Idaho  371,  97  Pac.  1031), 
(2)  that  no  cause  of  action  exists 
(Ind.  Ter. — 'Capital  Townsite  Co.  v. 
Denton,  6  Ind.  Ter.  240,  91  S.  W.  34. 
la. — Edgar  v.  Greer,  14  Iowa  211.  Ky. 
Hawkins  v.  Nicholas  Co.,  25  Ky.  L. 
Rep.  704,  76  S.  W.  329),  (3)  or  there 
is  no  equity  in  the  bill  (Buck  v.  Buck, 
119  111.  613,  8  N.  E.  837),  and  the 
plaintiff  fails  to  amend. 

41.  U.  S.— Campbell  v.  James,  31 
Fed.  525.  Ga. — See  Williams  v.  Perry, 
136  Ga.  453,  71  S.  E.  886,  remanding 
tie  cause  with  directions  to  grant  a 
nonsuit  if  the  plaintiff  moves  therefor. 


ni.— People  V.  Gibbons,  161  111.  510,  44 
N.  E.  282;  Boggs  i\  Willard,  70  111. 
315,  22  Am.  Rep.  77.  Wis. — Kuenzli  v. 
Burnham,  124  Wis.  480,  102  N.  W.  940. 

42.  XJ.  S. — Connecticut  Fire  Ins.  Co. 
V.  Manning,  177  Fed.  893,  101  C.  C.  A. 
107;  Atlanta,  K.  &  N.  R.  Co.  v.  Hooper, 
105  Fed.  550,  44  G.  C.  A.  586.  Cal. 
Richards  v.  Bradley,  129  Cal.  670,  62 
Pac.  316,  he  may  move  for  a  dismissal, 
after  reversal  of  an  order  overruling 
demurrer  to  the  complaint.  111. — Aetna 
L.  Ins.  Co.  i\  Hoppin,  255  111.  115,  99 
N.  E.  375.  la.— Inman  Mfg.  Co.  v. 
American  Cereal  Co.,  155  Iowa  651, 
136  N.  W.  932.  S.  D.— Connor  v.  Knott, 
10  S.  D.  384,  73  N.  W.  264. 

fal  Leave  to  the  complainant  to 
dismiss  his  bill  without  prejudice  is 
not  granted  as  of  course,  after  rever- 
sal for  want  of  equity  in  the  bill.  Fla- 
herty V.  McCormick,  123  111.  525,  14 
N.  E.  846.  See  also  Lanier  v.  Hill,  30 
Ala.   111. 

[b]  On  transfer  of  questions  aris- 
ing on  demurrer,  to  an  appellate  court, 
and  on  certificate  of  that  court  that 
judgment  be  given  for  defendant,  the 
plaintiff  may  move  the  trial  court  to 
become  nonsuit.  Stevenson  v.  Cofferin, 
20  N.  H.  288. 

43.  Inman  Mfg.  Co.  v.  American 
Cereal  Co.,  155  Iowa  651,  136  N.  W. 
932.  See  Yeates  v.  Forrest,  153  N.  C. 
17,  68  S.  E.  910,  holding  discontinuance 
before  every  act  commanded  has  been 
done  is  error. 

44.  Dickson  v.  First  Nat.  Bank,  11 
Colo.  App.  154,  52  Pac.  745;  Elder  v. 
Idaho-W.  N.  R.  R.,  26  Idaho  209,  141 
Pac.  982. 

45.  See  generally  the  title  "Change 
of  Venue." 
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judgment  in  accordance  with  the  appellate  mandate,*'^  but  it  seems 
that'^  a  change  of  venue  may  be  granted  if  the  court  grants  a  new 
trial."' 

I.  Allowing  Amendments  and  Addition.\l  Ple.vdings.  —  1.  Gen. 
erally.  —  After  remand,  the  trial  court  may  in  the  exercise  of  its  dis- 
cretion allow  the  filing  of  amended  or  additional  pleadings  when  thd 
judgment  is  reversed  and  remanded  for  furtlier  proceedings  if  the 
merits  have  not  been  determined/**  or  when  it  is  remanded  for  a  new 
trial,  whether  or  not  the  remanding  order  expressly  directs  a  new 
trial,'*^  as  the  court  has  precisely  the  same  power  over  the  record  and 


46.  Andrews  r.  Burdick,  64  Iowa 
692,  21   N.   W.   140. 

47.  Andrews  r.  Burdick,  64  Iowa 
692,  21  N.  W.  140. 

fa]  The  mandate  need  not  "be  in- 
corporated in  the  record  to  be  sent  to 
the  receiving  court  on  a  change  of 
^euue  after  a  remand.  Adams  v.  State, 

1  Swan    (Tenn.)    466. 

48  U.  S. — Rio  Grande  Dam  &  Irr. 
Co.  r.  United  States,  215  U.  S.  266,  30 
Sup.  Ct.  97,  54  L.  ed.  190;  /"  re  San- 
ford  Fork  &  Tool  Co.,  160  U.  S.  247, 
16  Sup.  Ct.  291,  40  L.  ed.  414;  ILawkins 
V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  99 
Fed.  322,  39  C.  C.  A.  538;  Chapman  v. 
Yellow  Poplar  Lumb.  Co.,  89  Fed.  903, 

2  0.  C.  A.  402;  Farmer  v.  Atlantic 
Coast  Line  R.  Co.,  205  Fed.  319.  Ala. 
Southern  Ry.  Co.  r.  Smith,  173  Ala.  697, 
55  So.  913.  Cal.— Allen  r.  Bryant,  155 
Cal.  256,  100  Pac.  704;  Richards  r. 
Bradlev,  129  Cal.  670,  62  Pac.  316; 
Heidt  V.  Minor,  113  Cal.  3S5,  45  Pac. 
7  00.  Colo.— Smith  r.  Schlink,  55  Colo. 
531,  136  Pac.  lOOS;  Smith  v.  Schlink, 
44  Colo.  200,  99  Pac.  566.  Conn.— Tay- 
lor V.  Keeler,  51  Conn.  397;  Bulkley  v. 
Andrews,  39  Conn.  523.  III. — Prentice 
V.  Crane,  240  111.  250,  88  N.  E.  654; 
Aurora  &  G.  R.  Co.  v.  Harvev,  178  111. 
477,  53  N.  E.  331;  Cable  r.  Ellis,  120 
111.  136,  11  N.  E.  188;  McConnel  r. 
Holobush,  11  111.  61.  la.— 7«  re  Old- 
field's  Estate,  175  Iowa  118,  156  N.  W. 
977;  Adams  County  i\  B.  &  M.  R.  R. 
Co.,  44  Iowa  335,  on  a  showing  of 
newly  discovered  evidence  such  as 
would  entitle  the  party  to  a  new  trial. 
Kan. — Feess  r.  Mechanics'  State  Bank, 

87  Kan.  31.3,  124  Pac.  412;  First  Nat. 
Bank  v.  Edwards,  84  Kan.  495,  115  Pac. 
118.      Miss.— Barataria    C.    Co.    v.    Ott, 

88  Miss.  771,  41  So.  378.  Mc— Wilcox 
r.  Phillips,  260  Mo.  664,  169  S.  W.  55; 
Shci)par.l  r.  Wagner,  240  Mo.  409,  442, 
144  S.   W.   394,   145   S.   W.   420.     Neb. 
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Troup  V.  Horbach,  57  Neb.  644,  78  N. 
W.  286.  N.  M.— United  States  i\  Rio 
Grande  D.  &  Irr.  Co.,  13  N.  M.  386, 
85  Pac.  393.  Okla.— Ball  r.  Rankin,  23 
Okla.  801,  101  Pac.  1105;  Consol.  S.  & 
Wire  Co.  r.  Burnham,  8  Okla.  514,  524, 
58  Pac.  654.  Ore.— State  v.  Richard- 
son, 48  Ore.  309,  315,  85  Pac.  225,  8 
L.  R.  A.  (N.  S.)  362.  S.  C— Brown  v. 
Rankin,  93  S.  E.  327;  Crosby  v.  Sea- 
board Air  Line  R.,  83  S.  C.  575,  65  S^ 
E.  827;  Jennings  V.  Parr,  54  S.  C.  109 
32  S.   E.   73. 

49.  U.  S.— Rio  Grande  Dam  &  Irr. 
Co.  V.  United  States,  215  U.  S.  266,  30 
Sup.  Ct.  97,  54  L.  ed.  190  (affirming  13 
N.  M.  386,  85  Pac.  393);  Farmer  v. 
Atlantic  Coast  Line  R.  Co.,  205  Fed. 
319.  Ala. — Sanders  t*.  Harris,  75  So. 
283;  l^irbv  r.  Puckett,  75  So.  6.  Ark. 
Kelly  r.  Kansas  Citv  So.  R.  Co.,  92 
Ark.  465,  123  S.  W.  664.  CaJ.— Buch- 
ner  r.  Mallov,  155  Cal.  253,  100  Pac. 
687;  Heidt  v.  Minor,  113  Cal.  385,  45 
Pac.  700;  Gazos  Creek  Mill  &  L.  Co.  v. 
Coburn,  8  Cal.  App.  150,  96  Pac.  359; 
Riley  r.  Loma  Vista  Ranch  Co.,  5  Cal. 
Ayip.  25,  89  Pac.  849.  Colo. — People 
V.  District  Court,  32  Colo.  166,  75  Pac. 
390;  Dickson  v.  First  Nat.  Bank,  11 
Colo.  App.  154,  52  Pac.  745.  Ga. — Louis- 
ville &  N.  R.  Co.  r.  Ramsev,  137  Ga. 
573,  73  S.  E.  847,  Ann.  Ca.s.  1913B, 
lOS,  based  on  Holcombe  r.  Richmond 
&  D.  R.  Co.,  78  Gn.  776,  3  S.  E.  755. 
Idaho. — Parke  r.  Boulware,  9  Idaho  225, 
73  Pac.  19.  lU.— Sncll  r.  Weldon,  243 
111.  496,  90  N.  E..  1061;  Palmer  v. 
Woods,  149  111.  146,  35  N.  E.  1122.  Ind. 
Ohio  &  M.  Ry.  Co.  i'.  Stein,  140  Ind. 
61,  39  N.  E.  246:  Vawter  r.  Brown,  20 
Ind.  277.  la.— Zh  re  Oldfield's  Estate, 
175  Iowa  lis,  156  N.  W.  977;  Gray  r. 
Regan,  37  Iowa  688.  See  Vermont 
Farm.  Mach.  Co.  v.  De  Soto  Coop, 
'ream.  Co.,  131  N.  W.  765.  Kan. 
Swenney  r.  Hill,  69  Kan.  868,  77  Pac. 
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proceedings  as  it  had  at  the  time  the  original  trial  was  entered  on,^° 
except  as  to  those  questions  determined  on  appeal.^^  But  it  is  other- 
wise if  the  court  of  appeals  renders  final  judgment,^-  or  affirms  the 
judgment  of  the  trial  court,^^  unless  perhaps  in  extraordinary  cases.^* 


6ti6;  Eobbins  v.  Barton  Bros.,  9  Kan. 
App.  55S,  58  Pac.  279.  Ky.— Illinois 
Cent.  E.  Co.  r.  Kelly,  167  Ky.  745,  181 
S.  W.  375;  Louisville  &  N.  E.  Co.  v. 
Hurst,  132  Kv.  121,  116  S.  W.  291; 
Fugate  V.  Gill,  30  Ky.  L.  Eep.  731,  99 
S.  W.  602.  Mich.— Central  Sav.  Bank 
r.  O'Connor,  139  Mich.  82,  102  N.  W. 
280.  Minn.— Todd  r.  Bettingen,  102 
Minn.  260,  113  N.  W.  906,  18  L.  E.  A. 
(N.  S.)  263.  Miss.— Middleton  v.  Davis, 
105  Miss.  152,  62  So.  164;  Haines  r. 
Haines,  98  Miss.  830,  54  So.  433.  Mo. 
Hudson  V.  Southwest  Mo.  E.  Co.,  173 
Mo.  App.  611,  631,  159  S.  W.  9.  Mont. 
Wyman  v.  Jensen,  26  Mont.  227,  67 
Pae.  114.  N.  Y. — McGrane  v.  Mayor, 
19  How.  Pr.  144;  Mundler  v.  Palmer, 
165  N.  Y.  Supp.  987.  Okla.— Consoli- 
dated S.  &  Wire  Co.  v.  Burnham,  8 
Okla.  514,  58  Pac.  654.  Ore.— State  v. 
Eichardson,  48  Ore.  309,  85  Pac.  225, 
8  L.  E.  A.  (N.  S.)  362.  R,  I.— Muni- 
cipal Coui-t  V.  Bostwick,  31  E.  I.  550, 
558,  78  Atl.  53.  S.  C— Lee  v.  Unkefer, 
85  S.  C.  199,  65  S.  E.  989,  67  S.  E.  246; 
German-American  Ins.  Co.  v.  Southern 
Ev.,  82  S.  C.  1,  62  S.  E.  1115;  Taylor 
V.'  Atlantic  C.  L.  E.  Co.,  81  S.  O.  574, 
62  S.  E.  1113.  S.  D.— Steere  v.  Ging- 
erv,  24  S.  D.  423,  123  N.  W.  863.  Utah. 
Detroit  H.  &  L.  Co.  r.  Stevens,  20  Utah 
241,  58  Pac.  193.  Wash. — Eichardson 
V.  Carbon  Hill  Co.,  18  Wash.  368,  51 
Pac.  402,  1046. 

[a]  Where  judgment  on  an  agreed 
statement  of  facts  is  reversed  and  re- 
manded generally,  the  pleadings  may 
be  amended  and  supplemental  plead- 
ings filed  except  that  issues  determined 
on  an  agreed  statement  of  facts  can- 
not be  reopened.  Consolidated  S.  & 
W.  Co.  V.  Burnham,  8  Okla.  514,  58 
Pae.  654. 

50.  Colo. — Dickson  V.  First  Nat. 
'Bank,  11  Colo.  App.  154,  52  Pac.  745. 
ni.— Cable  V.  Ellis,  120  HI.  136,  11  N. 
E.  188;  Washburn  &  M.  Mfg.  Co.  v. 
Chicago  G.  W.  Fence  Co.,  119  111.  30, 
46,  6  N;  E.  191;  Chickering  v.  Failes, 
29  111.  294.  S.  C. — Jennings  v.  Parr, 
54  S.  C.  109.  32  S.  E.  73.  S.D.— Steere 
V.  Gingery,  24  S.  D.  423,  123  N.  W.  863. 
[a]  The  fact  that  the  cause  came 
to  the  appellate  court  and  was  reversed 


does  not  affect  the  power  of  the  trial 
court  to  give  leave  to  amend  the  plead- 
ing; for,  after  reversal  and  remission, 
the  case  stands  exactly  as  it  stood  be- 
fore the  trial.  Richardson  v.  Carbon 
Hill  Co.,  18  Wash.  368,  51  Pac.  402, 
1046. 

[b]  Where  a  cause  is  remanded 
without  specific  directions,  the  trial 
court  may  permit  amendments  in  tlae 
same  way  and  under  the  same  rules  as 
at  anv  other  time.  Colo. — Dubois  v. 
Bowles,  55  Colo.  312,  134  Pac.  112.  lU.. 
Palmer  v.  Woods,  149  111.  146,  35  N. 
E.  1122.  Miss. — Haines  v.  Haines,  98 
Miss.  830,  54  So.  433.  Neb.— Gadsden 
r.  Thrush,  72  Neb.  1,  99  N.  W.  835. 
Ore.— Nye  v.  Bill  Nye  Mill.  Co.,  46  Ore. 
302,  80  Pac.  94.  Utah. — Larsen  v.  Gas- 
berg,  43  Utah  203,  134  Pac.  885.  See 
1  Standard  Proc.  88C, 

[cl  Where  a  cause  is  remanded  for 
further  proceedings,  it  is  then  within 
the  provisions  of  the  general  statute 
on  amendments  as  fully  as  if  there 
had  not  been  an  appeal,  except  as  to 
those  questions  upon  which  the  appel- 
late court  rendered  its  decision.  The 
amendments  allowed  must  be  consid- 
ered as  having  been  made  before  trial 
and  the  only  limitation  is  that  they 
shall  be  in  furtherance  of  justice.  Jen- 
nings V.  Parr,  54  S.  C.  109,  32  S.  E. 
73.^ 

51.  See  imfra,  VII,  I,  4. 

52.  Hale  v.  Lawrence,  22  N  J.  L. 
72.  But  see  Morehead  Banking  Co.  v. 
Morehead,  126  N.  C.  279.  35  S.  E.  .593. 

53.  U.  S.— Stewart  v.  Salamon.  97 
U.  S.  361,  24  L.  ed.  1044:  Havldns  «- 
Cleveland,  C.  C.  &  St.  L.  E.  Co.,  99 
Fed.  322,  39  C.  C.  A.  538.  Cal.— Kirby 
V.  Superior  Court,  68  Cal.  604,  10  Pac. 
119.  D.  0. — Farrow  v.  Eclipse  Bicycle 
Co.,  18  App.  Cas.  101,  where  the  de- 
cree is  affirmed  with  a  remand  for  such 
proceedings  as  may  be  necessary  to 
carry  it  into  effect.  Minn. — Todd  v. 
Bettingen,  102  Minn.  260,  113  N.  W. 
906,  18  U  E.  A.  (N.  S.)  263.  N.  Y. 
Bowen  v.  Tdley,  6  Paige  46.  N.  C 
McCall  f.  Webb,  126  N.  C.  760,  763,  38 
S.  E.  174.  P.  I.— Molina  v.  De  La  Eiva, 
8  Phil.  Isl.  569. 

64:.     Todd    V.    Bettingen,    102    Minn. 
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Likewise,  except  where  authorized  to  do  so  by  statute,"  the  court 
cannot  allow  amendments  or  additional  pleadins:s  to  be  filed,  where  it 
has  no  duty  but  to  enter  a  judgment  in  accordance  with  the  decision 
of  the  appellate  court,'^'^  as  where  the  mandate  directs  a  particular 
judgment,"  except,  it  has  been  held,  for  matters  arising  subsequent 
to  the  decree  which  could  not  be  considered  and  require  modification 
of  relief.^^  It  has  been  held  that  after  trial  de  novo  on  appeal 
amendments  are  not  permissible  unless  for  some  special  reason  a  new 
trial  is  ordered. ^^  It  is  too  late  after  remand  to  file  a  plea  in  abate- 
ment going  only  to  the  jurisdiction  of  the  court  over  the  defendant's 


260,  113  N!  W.  906,  18  L.  R.  A.  (N. 
S.)  263,  amendment  setting  up  basis 
of   relief   not  previously   presented. 

55.     See  generally  the  statutes. 

fa]  Amendments  in  support  of  the 
verdict  may  be  allowed  under  the  code 
it  seems  See  Esler  r.  Wabash  R.  Co., 
115   Mo.   App.   574,  91   S.   W.   400. 

66.  111.— Humphrevs  r.  Sayer,  242 
m.  80,  89  N.  E.  637;  Noble  r.  Tipton, 
222  111.  639,  78  N.  E.  927.  Neb.— Brew- 
ster V.  Meng,  76  Neb.  560,  107  N.  W. 
751.  S.  D.— IVIitchell  v.  Dakota  Cen- 
tral Tel.  Co.,  27  S.  D.  509,  131  N.  W. 
1090. 

[a]  In  Mississippi.— "  When  a  judg- 
ment or  decree  appealed  from  is  .  ,_  . 
reversed  and  remanded  to  the  trial 
court,  such  court  has  full  power  to  al- 
low any  ar-endment  to  be  made  to  the 
pleadings  which  it  had  power  to  al- 
low before  the  judgment  or  decree  ap- 
pealed from  was  rendered.  The  re- 
manding of  a  case  to  the  trial  court  is 
for  the  purpose  of  having  it  tried  de 
novo,  and  such  a  court  has  the  same 
power  to  allow  amendments  to  the 
pleadings,  when  a  cause  is  remanded 
with  directions  to  enter  a  judgment  or 
decree  in  accordance  with  the  opin- 
ion of  this  court,  that  it  has  when  a 
cause  is  remanded  without  any  such 
direction."  Middleton  v.  Davis,  105 
Miss.  152,  172,  62  So.  164,  quoting  and 
approvuifj  Haines  v.  Haines,  98  Miss. 
830,   54   So.    433. 

57.  U.  S. — Mackall  v.  Richards,  116 
U.  S.  45,  6  Sup.  Ct.  234,  29  L.  ed.  558. 
Colo.— Galbreath  v.  Wallrich,  48  Colo. 
127,  109  Pae.  417,  i:?9  Am.  St.  Rep. 
263.  Conn.— Fair  Haven  &  W.  R.  Co. 
r.  New  Haven,  77  Conn.  667,  60  Atl. 
651,  afilrmed  in  203  U.  S.  379,  27  Sup. 
Ct.  74,  51  L.  ed.  237.  See  Trustees  v. 
Christ  Church,  68  Conn.  369,  .36  At!. 
797,  holding  the  trial  court,  before  en- 
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try  of  the  judgment  directed,  has  a 
discretion  to  refuse  an  application  to 
amend.  D.  C. — Ex  parte  Mansfield,  11 
App.  Cas.  558.  111. — Gillespie  i\  Fultou 
Oil  &  Gas  Co.,  244  111.  9,  91  N.  E.  75. 
Pa. — Wood  V.  Kerkeslager,  227  Pa.  536, 
76  Atl.  425.  Wis.— Patten  Paper  Co.  v. 
Green  Bay  &  M.  Canal  Co.,  9o  Wis.  283, 
290,  66  N.   W.  601,  67   N.   W.  432. 

[a]  In  Massachusetts,  after  a  re- 
script is  sent  down  ordering  judgment 
for  a  defendant,  the  court  may  suspend 
the  judgment  or  set  aside  the  verdict 
and  allow  an  amendment  changing  the 
case  from  law  to  equity,  if  the  ends  of 
justice  require  it  and  it  is  not  incon- 
sistent with  the  decision  of  the  ap- 
pellate court.  Terry  v.  Brightmau,  133 
Mass.  536. 

58.  Jones  r.  Clark,  31  Iowa  497; 
Davies  r.  Jones,  61  Kan.  602,  60  Pac. 
314,  holding  it  error  to  disallow  the 
filing  of  a  supplemental  pleading 
where  the  defense  of  release  did  not 
exist  until  after  reversal  and  could 
not  be  sooner  pleaded. 

[a]  As  to  Rents  Since  Decree. — An 
aifirmancf  of  a  .judgment  directing  an 
administrator  to  account  for  rent,  and 
remand  for  the  sole  purpose  of  selling 
the  land  to  divide  the  proceeds,  does 
not  preclude  the  court  from  ascertain- 
ing the  rents  since  the  original  decree, 
on  supplemental  pleadings.  Robinson 
V.  Black,  84  Ark.  92,  104  S.  W.  554. 

59.  Marion  r.  National  L.  &  I.  Co., 
130  Iowa  511,  107  N.  W.  309;  Sexton  v. 
Henderson,  47  Iowa  131.  See  Sanxey 
J .  Iowa  City  Glass  Co.,  68  Iowa  542,  2^ 
N.  W.  747,  holding  that  when  a  cause 
tried  de  novo  on  a]>poal,  is  remanded 
for  judgment,  amendments  may  be 
made,  setting  up  matters  which  mate- 
rial l.v  affect  the  merits  and  which  have 
occurred  since  the  former  trial,  but 
matters  which  occurred  before  the  be- 
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person,^''  or  to  demur  on  the  ground  that  a  local  action  is  brought  in 
the  wrong  county,''^  or  that  the  pleadings  are  defective®^  or  insuffi- 
cient.*'^ The  parties  cannot  go  behind  the  appellate  decision  and 
amend  their  pleadings  so  as  to  bring  forward  other  matters  after 
affirmance  of  an  interlocutory  order,*'*  although  they  may  apply  to 
the  appellate  court  to  modify  its  judgment  so  as  to  permit  amend- 
ment.''^ 

2.  Where  Judgment  Is  on  Demurrer.  —  On  remand  of  a  cause 
after  affirmance  of  an  order  sustaining""  or  dismissing  a  demurrer  or 
exception,"^  or  after  reversal  of  an  order  overruling  a  demurrer,"^  the 
trial  court  may  allow  amendments  to  be  made  to  the  pleadings  ob- 
jected to  unless  of  course  the  appellate  court  refuses  leave  to  amend,"* 


ginning  of  the  suit  and  known  to  the 
partj'  cannot  be  so  pleaded. 

60w  Indiana  &  111,  C.  E,.  Co^  v>. 
Scearce,   23   Ind.   223. 

61.  Birney  v.  Haim,  2  Litt.  (Ky.) 
262. 

62.  Lanier  v.  Cocke,  6  Munf.  (20 
Va.)   580. 

63.  Wheeler  v.  Aberdeen,  47  Wash. 
405,  92  Pac.  135  (since  on  new  trial 
after  appeal  from  judgment  on  the 
merits  it  is  too  late  to  question  for  the 
first  time  the  sufficiency  of  complaint); 
Dennis  v.  Kass  &  Co.,  13  Wash,  137, 
42   Pac.   540. 

64.  Farrow  v.  Eclipse  Bicycle  Co., 
18  App.  Cas.   (D.  C.)   101,  114. 

65.  As  to  modification  of  judgments 
on  appeal,  see  2  Standard  Proc.  477; 
15  Standard  Proc.  131. 

66.  Mass. — Com.  v.  National  Con. 
Co.,  201  Mass.  248,  87  N.  E.  590.  Ore. 
State  V.  Eichardson,  48  Ore.  309,  315, 
85  Pac.  225,  8  L.  E.  A.  (N.  S.)  362. 
Ev  I.— Hebert  v.  Handv,  28  E.  I.  317, 
67  Atl.  325.  S.  D.— Weatherer  v.  Her- 
ron,  27  S.  D.  651,  132  N.  W.  232. 

Contra,  Eome  v.  Sudduth,  121  Ga. 
420,  49  S.  E.  300;  Atlanta  T.  &  B.  Co. 
V.  Nelms,  119  Ga.  630,  46  S.  E.  851; 
Howe  r.  Lawrence,  22  N.  J.  L.  99  (even 
by  consent) ;  Hale  v.  Lawrence,  22  N. 
J.  L.  72,  82,  affirmance  of  the  judg- 
ment below  on  demurrer.  See,  how- 
ever, Brunswick  &  W.  E.  Co.  v.  Hart 
Lumber  Co.,  6  Ga.  App.  583,  65  S.  E, 
299. 

[a]  But  where  plaintiff  elects  to 
stand  on  his  pleading,  and  an  order 
sustaining  a  demurrer  is  affirmed,  the 
court  cannot  afterwards  vacate  its 
judgment  and  allow  amendments  to 
the  complaint.  If  the  court  does  so,  a 
writ  of  prohibition  will  lie,  as  the  rem- 


edy by  appeal  is  not  speedy.  Kirby  v. 
Superior  Court,  68  Cal.  604,  10  Pac. 
119. 

67.  Bomar  V.  Means,  47  S.  C.  190, 
25  S.  E.  60. 

68.  Cal.— Eichards  v.  Bradley,  12^ 
Cal.  670,  62  Pac.  316.  Ga.— John  A. 
Eoeblings'  Sons  Co.  V.  Southern  Pow- 
er Co.,  145  Ga.  761,  89  S.  E.  1075; 
Dunn  Machinery  Co.  v.  Purdy,  145  Ga. 
795,  89  S.  E.  1044;  Eagle  &  Phenix 
Mills  V.  Muscogee  M.  Co.,  129  Ga.  712, 
59  S.  E.  804;  Eome  v.  Sudduth,  121 
Ga.  420,  49  S.  E.  300;  Charleston  & 
W.  C.  E.  Co.  V.  Miller,  115  Ga.  92,  41 
S.  E.  252.  Idaho. — Parke  v.  Boulware, 
9  Idaho  225,  73  Pac.  19.  lU,— Vanek 
V.  Senft,  222  111.  41,  78  N.  E.  17, 
Mass. — Com.  v.  National  Cont.  Co.,  201 
Mass._  248,  87  N.  E.  590,  after  rescript 
sustaining  defendant's  exceptions 
amendments  are  allowed.  S.  D. — North- 
western Mort.  T.  Co.  V.  Bradley,  US. 

D.  12,  75  N.  W.  269.  Tex.— Western 
Union  Tel.  Co.  v.  Farrington  (Tex. 
Civ.  App.),  131  S.  W.  609;  Scanlon  v. 
Galveston,  H.  &  S.  A.  Ev.  Co.  (Tex. 
Civ.  App.),  86  S.  W.  930.  W.  Va. 
Blue  V.  Campbell,  57  W.  Va.  34,  49  S. 

E.  909. 

[a]  But  the  court  may  in  Its  dis- 
cretion render  a  final  decree  without 
entering  an  order  overruling  the  de 
murrer  and  ordering  the  defendant  to 
answer.  If  the  defendant  had  asked 
leave  to  answer,  however,  the  court 
would  have  no  discretion  to  deny  the 
motion.  Vanek  v.  Senft,  222  111.  41, 
78  N.  E.  17. 

69.  Macomber  v.  Cottrell,  173  Mich. 
352,  139  N.  W.  68,  162  Mich.  718,  128 
N.  W.  796;  White  v.  Jackson,  39  Misc. 
218,  79  N.  Y.  Supp.  393,  12  N.  Y.  Ann. 
Cas.  153. 
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or,  by  its  jndjiment  or  ordor.  disposes  of  the  entire  controversy.''" 

The  demurrint;  party  may  plead  on  reversal  of  an  order  sustaining 
his  demurrer."^  but  only  upon  the  conditions  and  under  the  circum- 
stances in  which  he  could  plead  over  had  his  demurrer  originally  been. 
overruled."- 

3.  Where  Allowed  by  the  Appellate  Court. —  If  the  appellate 
court  expressly  allows  the  party  to  make  certain  amendments,  as  it 
may  well  do,"  the  party  has  an  absolute  right  to  make  those  amend- 
ments/* which  it  is  error  to  deny,'''  but  he  may  waive  his  right." 
A  direction  in  the  appellate  decision  allowing  certain  amendments  to 
the  pleadings  does  not  limit  the  power  of  the  trial  court,  in  its  dis- 
cretion, to  allows  or  deny  further  amendments  to  the  pleadings,"  but, 
being  discretionary  with  the  court,  an  abuse  of  discretion  in  refusing 
other  amendments  cannot  be  enforced  by  mandamus.^^ 

4.  Character  and  Subject-Matter  of  Amendments.  —  The  general 
rules  governing  amendments  are  applicable  to  amendments  after  re- 
mand generally/^  but  the  power  of  the  court  as  to  the  character  of 


70.  Gordon  v.  Deavitt,  85  Vt.  338, 
81  Atl.  1128. 

71.  In  re  Sanford  Fork  &  Tool  Co., 
ISO  U.  S.  247,  16  Sup.  Ct.  291,  40  L. 
ed.  414  (may  file  replication);  Hunt  i\ 
Hunt,  157  Ky.  835,  164  S.  W.  102. 

72.  See  National  Cont.  Co.  v.  Hud- 
sou  River  W.  P.  Co.,  110  App.  Div.  133, 
97  N.  Y.  Supp.  92,  35  Civ.  Proc.  285, 
and  the  title  "Demurrer." 

73.  Cal. — Mullallv  r.  Townsend,  119 
Cal.  47,  50  Pac.  1066.  Ga.— Tate  v. 
Goode,  135  Ga.  738,  70  S.  E.  571,  33  L. 
E.  A.  (N.  S.)  310.  Ky.— Harris  r. 
Doughitt,  141  Ky.  645,  133  S.  W.  550. 
Ore. — Williams  r.  Pacific  Surety  Co., 
70  Ore.  203,  139  Pac.  934.  Pa.— Heck 
t;.  Collins,  241  Pa.  616,  88  Atl.  774. 
S.  C. — Parker  v.  Victoria  Real  Est.  Co., 
105  S.  C.  375,  89  S.  E.  1068;  Lawton 
V.  South  Bound  R.  Co.,  61  S.  C.  548, 
39  S.  E.   752. 

See   1    Standard  Proc.   888. 

74.  Ellis  r.  Witmer,  148  Cal.  528, 
83  Pac.  800;  Dixon  v.  Risley,  114  Cal. 
204,  46  Pac.  5. 

[a]  No  leave  of  court  is  necessary. 
Pottkamp  V.  Buss,  114  Cal.  xvii,  46 
Pac.  169. 

Mandamus  to  enforce  right,  see  in- 
fra, VIII,  G,  2. 

75.  Williams  v.  Pacific  Surety  Co., 
70  Ore.  203,  1.39  Pac.  934. 

76.  Enfrland  v.  Houser,  178  Mo.  App. 
70,  163   S.  W.  890. 

77.  Ellis  r.  Witmer,  148  Cal.  528, 
8.?  Pac.  800;  Mann  r.  Press  Pub.  Co., 
135  Api>.  Div.  361,  120  N.  Y.  Supp. 
534. 
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78.  Dixon  v.  Pislev,  114  Cal.  204, 
46  Pac.  5.     See  itifra,  IX,  G,  2. 

79.  See  the  titles,  "Amendments 
and  Jeofails;"  "New  Cause  of  Action 
or  Defense. ' ' 

[a  J  Illustrations.  —  The  following 
aniendnieiits  have  been  allowed:  (1) 
An  amendment  which  does  not  change 
the  form  or  nature  of  the  action  (Ken- 
nett  V.  Tudor,  85  Vt.  190,  81  Atl.  633), 
or  (2)  introduce  a  new  subiect-matter 
(Kennett  v.  Tudor,  85  Vt.  190,  81  Atl. 
633),  (3)  which  merely  restates  the 
original  cause  of  action  (Ohio  &  M.  R.y. 
Co.  v.  Stein,  140  Ind.  61,  39  N.  E.  246; 
Com.  r.  National  Con.  Co.,  201  Mass. 
248,  87  N.  E.  590);  (4)  which  makes 
the  pleading  more  certain  (Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Bennette  (Ky.), 
127  S.  W.  994),  (5)  which  substitutes 
the  name  of  a  personal  representative 
for  that  of  a  party  (Wright  V.  Ver- 
mont Life  Ins.  Co.,  164  Mass.  302, 
41  N.  E.  303),  (6)  an  amendment  to 
conform  to  proof  (Price  v.  Bell,  96 
Ala.  534,  11  So.  600;  Hanson  r.  C'line, 
142  Iowa  187,  118  N.  W.  754),  (7) 
amendment  to  cover  defects  in  the 
pleadings  pointed  out  on  appeal  (Ros- 
enberg r.  Fciering,  124  App.  Div.  522, 
108  N.  Y.  Supp.  941),  (8)  rimendment 
supplying  omissions  in  the  pleadings 
(Everhart  r.  Huntsville  F.  College,  120 
U.  S.  223,  7  Sup.  Ct.  555,  30  L.  ed.  623 
[wfhere  the  party  omitted  to  allege 
diversity  of  citizenship]),  (9)  and  an 
amendment  to  an  answer  withdrawing 
previous  denials  (Dubois  V.  Bowles,  55 
Colo.    312,    134    Pac.    112).      (10)    But 
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the  amendmont  allowed  is  more  limited  where  the  remand  is  with 
directions.^"  If  a  cause  is  remanded  for  further  proceedings  with 
respect  to  particular  issues,  the  court  may  allow  amendments  with 
respect  to  those  issues,®^  but  it  cannot  allow  amendments  as  to  the 
matters  already  determined  on  the  trial  and  appeal.®^  The  court  in 
its  discretion  may  refuse  amendments  which  are  directly  contradictory 
to  the  former  allegations,  theory,  and  proof, ®^  or  which  set  up  new 
grounds  of  action  or  defense  based  on  facts  which  were  known  or 
ought  to  have  been  known  to  the  party  at  the  former  trial.®*     Of 


permission  to  change  admissions  of  ma- 
terial allegations  to  denials  should  not 
be  granted  (Spanagel  v.  Reay,  47  Cal. 
608),  (11)  although  if  owing  to  an 
oversight  a  party  failed  to  deny  cer- 
tain allegations,  he  may  be  allowed  to 
do  so  by  amendment  after  remand. 
McDorment  v.  Hicksen,  9  Ky.  L.  Rep. 
1012.  See  Colored  Baptist  Church  v. 
Marshall's  Admr.,  10  Ky.  L.  Rep.  402. 

[b]  An  amendment  to  avoid  the  ef- 
fect of  the  rule  that  the  appellate  de- 
cision is  the  law  of  the  case  should 
not  be  allowed.  Logansport  v.  Hum- 
phreys, 106  Ind.  146,  6  N.  E.  337. 

[cj  An  amendment  not  affecting 
the  rights  of  the  applicant  will  be  de- 
nied. Hardin  v.  Shedd,  177  HI.  123,  52 
N.  E.  380. 

[d]  On  filing  of  a  procedendo  it  is 
too  late  to  amend  alleging  matter 
raised  by  motion  on  the  former  trial 
and  constituting  the  ground  on  which 
the  reversal  is  based.  City  Council  of 
Marion  v.  National  Loan  &  Inv.  Co., 
130  Iowa  511,  107  K  W.  309. 

[e]  An  amendment  so  as  to  take 
advantage  of  a  defense  once  waived 
will  not  be  allowed.  A.  &  S.  Henry  & 
Co.  V.  Talcott,  89'  App.  Div.  76,  85  N. 
Y.  Supp.  98;  Barrett  v.  McAllister,  35 
W.  Va.  103,  12  S.  E.   1106. 

[f]  On  Overruling  Demurrer. — Gen- 
eral authority  to  amend  a  pleading  on 
reversal  of  an  order  sustaining  a  de- 
murrer confers  authority  to  amend  as 
to  the  particular  matters  attacked  by 
the  demurrer  onlv.  Mann  v.  Press 
Pub.  Co.,  135  App.' Div.  361,  120  N.  Y. 
Supp.  534. 

[g]  Where  on  overruling  a  demur- 
rer the  only  question  is  whether  a 
judgment  for  actual  or  nominal  dam- 
ages shall  be  rendered,  and  where  a 
judgment  for  nominal  damages  is  re- 
versed and  remanded,  the  defendant 
cannot  plead  the  general  issue  and 
have  the  case  tried  anew.  Crane  v. 
Eastern  Transp.  Line,  50  Conn.  341. 


80.  See  Underwood  V.  Martin,  2 
Overt.   (Tenn.)    190. 

fa]  Where  a  judgment  sustaining 
a  demurrer  to  the  declaration  is  re- 
vprsed  (1)  and  the  cause  remanded  to 
ascertain  damages,  the  coui't  cannot 
jtermit  the  defendant  to  plead  to  the 
merits  (Underwood  f.  Martin,  2  Overt, 
[Tenn.]  190),  (2)  without  a  showing  aa 
in  other  default  cases.  McKinney  v. 
State,  117  Ind.  26,  19  N.  E.  613. 

81.  Olson  V.  Lamb,  61  Neb.  484.  85 
N.  W.  897- 

82.  McKinney  v.  State,  117  Ind.  26, 
19  N.  E.  613;  Kossuth  County  State 
Bank  v.  Richardson,  J41  Iowa  738,  118 
N.  W.  906;  City  Council  of  Marion  V. 
National  Loan  &  Inv.  Co.,  130  Iowa 
511,  107  N.  W.  309. 

83.  U.  S.— Warner  v.  Godfrey,  ISS 
U.  S.  365,  22  Sup.  Ct.  852,  46  L.  ed. 
?203.  Cal.— Spanagel  v.  Reay,  47  Cal. 
608.  Idaho.— Elder  v.  Idaho-W.  N.  R. 
R.,  26  Idaho  209,  141  Pac.  982;  Parko 
V.  Boulware,  9  Idaho  225,  73  Pac.  19. 
Wash. — Mantle  v.  Dabney,  47  Wash. 
394,  92  Pac.  134. 

[a]  A  party  will  not  be  allowed  to 
speculate  as  to  the  law  and  facts  and 
then  by  way  of  amendment  assert  facts 
contradictory  to  the  original  allega- 
tions when  it  is  ascertained  that  the 
court  favors  another  state  of  facts, 
unless  there  is  a  satisfactory  showing 
of  excusable  inadvertence,  mistake  or 
fraud.  Elder  v.  Idaho-W.  N.  R.  R.,  26 
Idaho  209,  141  Pac.  982  (citing  cases); 
State  V.  Cass  Co.,  60  Neb.  566,  83  N. 
W.  733. 

[bf  But  proceeding  to  trial  upon 
an  issue  not  raised  by  the  pleadings 
on  which  a  recovery  is  impossible  will 
not  prevent  the  party  from  amending 
his  pleading  so  as  to  set  up  a  defense 
inconsistent  with  the  issue  tried.  De- 
troit H.  &  L.  Co.  V.  Stevens,  20  Utah 
241,  58  Pac.  193. 

84.  U.  S.--Saalfield  Pub.  Co.  v.  G'. 
&  C.  Merriam  Co.,  238  Fed.  1,  151  C. 
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course,  an  amendment  which  reopens  questions  determined  on  appeal 
should  not  be  allowed,^'*  even  where  the  cause  is  remanded  general]y.«« 
A  new  cause  of  action  may  be  introduced  by  amendment  in  some 
jurisdictions,^^  though  generally  a  contrary  rule  prevails.^^  Amend- 
ments presenting  new  issues  may  be  allowed,^**  but  may  be  denied 
where  they  will  occasion  delay,^°  as  where  the  party  did  not  apply 
therefor  until  nearly  time  for  trial.^^  The  filing  of  supplemental 
pleadings  is  governed  by  the  general  rules  elsewhere  treated.®- 

5.  Time  To  Amend  or  File  Additional  Pleadings.  —  After  appeal 
from  an  order  overruling  a  demurrer  to  the  coniphiint  the  defendant 
has  the  statutory  time  to  answer  after  the  remittitur  is  sent  down."^ 
If  a  pleading  is  filed  after  the  time  prescribed  for  pleading  following 
a  reversal,  the  court  may  in  its  discretion  allow  it  to  stand'-**  or  may,  if 


C.  A.  77.  Ark. — McClintock  r.  Robert- 
son, 98  Ark.  .595,  136  S.  W.  975.  Idaho. 
Elder  v.  Idaho-W.  N.  R.  R.,  26  Idaho 
209,  141  Pac.  982.  la.— Sleeper  r.  Kill- 
ion,  157  N.  W.  226.  Ky.— Ehclhar  ;;. 
German-Am.  Security  Co. 's  Assignee, 
119  S.  W.  220;  Ficener  v.  Bott,  20  Ky. 
h.  Rep.  632,  47  S.  W.  251. 

85.  m.— Brooklyn  v.  Orthwein,  140 
111.  620,  31  N.  E.  Ill;  Gage  v.  Stokes, 
125  111.  40,  16  N.  E.  925.  Miss.— Chap- 
man V.  White  Sewing  Mach.  Co.,  78 
Miss.  438,  28  So.  735.  Okla.— Consoli- 
dated S.  &  W.  Co.  V.  Burnham,  8  Okla. 
514,  58  Pac.  654.  Pa.. — 'Cumberland 
Valley  R.  Co.  v.  Gettysburg  &  H.  R. 
Co.,  197  Pa.  32,  46  Atl.  853.  SL  C. 
Jennings  i\  Parr,  54  S.  C.  109,  32  S. 
E.  73.  Utah. — Larsen  v.  Gasberg,  43 
Utah  203,  134  Pac.  885.  Vt.— Hooker, 
Corser  &  Mitchell  Co.  r.  Hooker,  89 
Vt.  383,  95  Atl.  649;  Sheldon  v.  Clem- 
mons,  82  Vt.  169,  72  Atl.   687. 

[a]  When  the  court  of  appeals  has 
decided  the  case  on  the  merits,  (1) 
the  trial  court  cannot  permit  amend- 
ments introducing  new  defenses  on  the 
merits  (In  re  Potts,  166  U.  S.  263,  17 
Sup.  Ct.  520,  41  L.  ed.  994;  Gadsden 
V.  Thrush,  72  Neb.  1,  99  N.  W.  835), 
(2)  without  express  leave  of  the  ap- 
pellate court.  //)  re  Potts,  166  U.  S. 
263,  17  Sup.  Ct.  520,  41    L.  ed.  994. 

fb]  Amendments  inconsistent  with 
the  conclusions  of  the  appellate  court 
should  not  be  allowed.  Fanner  v.  At- 
lantic Coast  Line  R.  Co.,  205  Fed.  319. 

[c]  A  decision  construing  an  in- 
strument does  not  bar  an  amendment 
asking  reformation  of  the  instrument. 
Barataria  C.  Co.  v.  Ott,  88  Miss.  771, 
41   So.  378. 

86.  Brooklyn  v.  Orthwein,  140  111. 
620,  31  N.  E.  111. 
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87.  German-American  Ins.  Co.  v. 
Southern  Rv.,  82  S.  C.  1,  62  S.  E.  1115; 
Taylor  v.  Atlantic  C.  L.  R.  Co.,  81 
S.  C.  574,  62  S.  E.  1113.  See  the  title, 
"New  Cause  of  Action  or  Defense." 

88.  U.  S. — Barnes-King  Dev.  Co.  V. 
Assets  Coll.  Co.,  205  Fed.  362,  123  C 
C.  A.  490.  Cal.— San  Jose  Safe-Dep. 
Bank  v.  Bank  of  Madera,  156  Cal.  38, 
103  Pac.  225.  la.— Ingold  i".  Symonds, 
134  Iowa  206,  111  N.  W.  802.  N.  J. 
Doran  r.  Thomsen,  79  N.  J,  L.  99,  74 
Atl.  267. 

See  the  title  "New  Cause  of  Action 
or  Defense." 

89.  Md.— :Marriott  r.  Handy,  8  Gill 
31.  Mo. — Hudson  v.  Southwest  Mo.  R. 
Co.,  173  Mo.  App.  611,  159  S.  W.  9. 
S.  C— Jennings  v.  Parr,  54  S.  C.  109, 
32  S.  E.  73. 

90.  A.  &  S.  Henry  &  Co.  v.  Talcott, 
89  App.  Div.  76,  85  N.  Y.  Supp.  98; 
Lyon  V.  Plankington  Bank,  20  S.  D. 
181,  105  N.  W.  246. 

91.  Lyon  v.  Plankington  Bank,  20 
S.  D.  181,  105  N.  W.  246. 

92.  See  Farmers'  L.  &  T.  Co.  v. 
United  Lines  Tel.  Co.,  47  Hun  (N.  Y.) 
315,  14  Civ.  Proc.  187,  14  N.  Y.  St. 
269,  and  the  title  "Supplemental 
Pleading." 

93.  Steele  v.  Atlantic  Coast  Line  R. 
R.,  96   S.   C.   460,   81    S.   E.   144. 

fa]  At  any  time  before  the  judg- 
ment of  the  appellate  court  is  made 
the  judgment  of  the  trial  court  the 
amendment  may  be  made.  Eagle  & 
Phenix  Mills  r.  Muscogee  M.  Co.,  129 
Ga.  712,  59  S.  E.  804;  Charleston  & 
W.  C.  R.  Co.  V.  Miller,  115  Ga.  92,  41 
S.  E.  252. 

94.  Craig  &  Co.  v.  Pierson  L.  Co., 
179  Ala.  535,  GO  So.  838. 
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it  sees  fit,  order  the  pleading  strielven  from  the  files.^^ 

6.  Application  for  Leave.  —  When  necessary,  leave  to  amend  must 
be  obtained  by  application  to  the  lower  conrt^*'  in  accordance  v/ith 
principles  elsewhere  discussed,^^  unless  the  effect  of  the  appellate  judg- 
ment is  to  deny  the  right  to  amend,  in  which  case  the  party  desiring 
to  amend  must  apply  to  the  appellate  court  for  a  modification  of  the 
judgment. ^^ 

7.  Terms.  —  The  court  may,  in  the  exercise  of  its  discretion,  im- 
pose terms  as  a  condition  of  the  order  allowing  amendments.®^ 

J.  Changing  or  Bringing  in  New  Parties.^  —  Where  the  mandate 
directs  the  entry  of  a  particular  decree,  generally  the  court  cannot 
allow  new  parties  to  be  brought  in,^  but  it  is  otherwise  where  the 
cause  is  remanded  for  further  proceedings,^  in  which  event  an  inter- 
vention consistent  with  the  adjudication  on  appeal,*  or  based  on  new 
rights  which  have  arisen  since  the  judgment,^  may  be  allowed  under 


95.  Craig  &  Co.  v.  Pierson  L.  Co., 
179  Ala.  535,  60  So.  838. 

96.  Miss. — ^Haines  v.  Haines,  98 
Miss.  830,  840,  54  So.  433.  N.  Y.— Cody 
V.  Dickinson,  159  App.  Div.  234,  144 
N.  Y.  Supp.  158  (special  term);  Rose 
V.  White  Plains,  147  App.  Div.  931, 
132  N.  Y.  Supp.  554  (special  term); 
Mann  v.  Press  Pub.  Co.,  135  App.  Div. 
361,  120  N.  Y.  Supp.  534.  Vt.— Ken- 
nett  V.  Tudor,  85  Vt.  190,  81  Atl.  633. 

Necessity  of  leave,  see  supra,  VII, 
I,  1  and  3. 

97.  See  generally  the  title  « 'Amend- 
ments and  Jeofails." 

98.  White  v.  Jackson,  39  Misc.  218, 
79  N.  Y.  Supp.  393,  12  N.  Y.  Ann. 
Cas.    153. 

99.  Ind. — Gaff  v.  Hutchinson,  38 
Tnd.  341.  N.  Y.— Cody  v.  Dickinson, 
159  App.  Div.  234,  144  N.  Y.  Supp. 
158;  Rose  v.  White  Plains,  147  App. 
Div.  931,  132  N.  Y.  Supp.  554,  denying 
reargument,  146  App.  Div.  470,  131 
N.  Y.  Supp.  334;  McGrane  ?'.  Mayor, 
19  How.  Pr.  144.  Okla.— Ball  v.  Ran- 
kin, 23  Okla.  801,  101  Pac.  1105.  R.  I. 
Municipal  Court  v.  Bostwick,  31  R.  I. 
550,  558,  78   Atl.  53. 

[a]  An  omission  to  impose  terms  is 
not  reversible  error.  Nye  v.  Bill  Nye 
Mill.  Co.,  46  Ore.  302,  80  Pac.  94. 

[b]  The  terms  are  subject  to  review 
on  appeal.  Rosenberg  v.  Feiering,  124 
App.  Div.  522,  108  N.  Y.  Supp.  941. 

1.  See  generally  the  title  "Par- 
ties. ' ' 

2.  Ark. — Polk  ii.  Prierson,  113  Ark. 
582,  168  S.  W.  1082.  Neb.— Gund  v. 
Ballard,  80  Neb.  385,  114  N.  W,  420, 
intervention  to  try  again  issues  already 


determined  comes  too  late.  N.  C. — Har- 
rell  V.  Hagan,  150  N.  C.  242,  63  S.  E. 
952,  where  the  court  improperly  al- 
lowed an  interplea. 

But  see  Bohlsen  v.  Barber  Asphalt 
Pav.  Co.,  26  Ky.  L.  Rep.  914,  82  S_.  W. 
972,  allowing  an  amended  petition 
bringing  in  necessary  parties  after  re- 
mand for  judgment. 

3.  Ga. — Louisville  &  N.  R.  Co.  v. 
Ramsay,  137  Ga.  573,  73  S.  E.  847,  Ann. 
Cas.  1913B,  108.  111.— Snell  v.  Weldon, 
243  Til.  496,  516,  90  N.  E.  1061;  Cable 
V.  Ellis,  120  111.  136,  11  N.  E.  188,  al- 
lowing intervention.  Kan. — Swenney 
r.  Hill,  69  Kan.  868,  77  Pac.  696.  Tex. 
Sprinkel  i\  McCord  (Tex.  Civ.  App.), 
129  S.  W.  379,  allowing  an  interven- 
tion. 

4.  Cable  v.  Ellis,  120  HI.  136,  11 
N.  E.  188;  Sprinkel  v.  McCord  (Tex. 
Civ.  App.),  129  S.  W.  379. 

5.  Hargis  v.  Robinson,  70  Kan.  589, 
79  Pac.  119,  where  the  supreme  court 
ordered  the  restoration  of  a  fund  which 
was  the  subject  of  controversy  and 
the  intervener  showed  a  part  had  been 
transferred   to   him   pending  litigation. 

fa]  Intervention. — -Where  a  receiver 
embezzles  proceeds  arising  from  a  sale 
under  order  of  court  and  the  sureties 
pay  the  money  into  court  for  him  and 
where  the  order  of  sale  is  afterwards 
reversed  for  want  of  jurisdiction  and 
the  cause  remanded  with  direction  to 
vacate  the  order  of  sale  and  repay  the 
money  to  the  purchaser,  the  court  may 
allow  an  intervention  by  the  sureties 
claiming  non-liability  because  the 
court's  order  and  the  bond  were  void. 
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proper  circumstances.^  And  on  reversal  and  remand  the  plaintifi 
may  drop  out  parties  by  way  of  amendment.''  Sometimes  causes  are 
remanded  to  make  other  persons  parties.^ 

K.  Reference. —  A  trial  court  cannot  order  a  further  reference 
on  remand  of  a  cause  with  directions,^  or  after  final  judi^ment  in  the 
appellate  court/"  but  it  may  do  so  if  the  matter  is  left  open  by  the 
mandate  "  The  cause  may  be  referred  to  the  same  referee  who  acted 
before,  or  to  another.^^  If  the  mandate  directs  a  reference,  it  is  error 
not  to  order  one.^^ 

An  order  of  reference  is  necessarj'  to  authorize  the  referee  or  master 
to  act  where  a  cause  is  remanded  with  directions  that  a  reference  be 
made,^*  or  where  the  parties  stipulated  for  a  reference  previous  to 
the   first  trial,   even  though   the  stipulation   is  not  vacated    or    set 

aside. ^' 

Proceedings  hy  Reference.  —  The  referee  on  remand  stands  precisely 
in  the  same  attitude  as  a  jury;^^  he  is  bound  by  the  law  of  the  case 
as  enunciated  by  the  appellate  court. ^^  Generally  on  the  second  refer- 
ence the  questions  of  fact  previously  determined  are  reopened  for 
additional  evidence^*  unless  otherwise   ordered  by  the   court, ^^  and 


Baltimore   B.   &  L.   Assn.  v.  Alderson, 
99   Fed.  489,  39  C.   C.   A.   609. 

6.  See  14  Standard  Proc.  320,  note 
67. 

7.  Sanders  v.  Harris  (Ala.),  75  So. 
283 

B.  See  Finlayson  v.  Kirby,  127  N.  C. 
222,  37  S.  E.  223. 

[a]  Right  To  Plead. — A  remand  to 
make  other  persons  parties,  entitles 
tbem  to  plead  and  be  heard  in  the 
ordinary  way.  Finlavson  v.  Kirby,  127 
N.  C.  222,  37  S.  E.  223. 

9.  Kneeland  v.  American  L.  &  T. 
Co.,  133  U.  S.  509,  11  Sup.  Ct.  426, 
34  L.  ed.  1052;  Kuenzli  v.  Burnham, 
124  Wis.  480,  102  .N.  W-  940. 

10.  McCall  V.  Webb,  126  N.  C.  760, 
763,  36  S.  E.  lt4;  Pearson  v.  Carr,  97 
N.   C.    194,  1   S.   E.   916. 

11.  Fla.— Sarasota  I.  F.  &  P.  Co.  v. 
Lyle  &  Co.,  58  Fla.  517,  50  So.  .993. 
Ili. — Assets  Realization  Co.  v.  Wight- 
man,  105  111.  App.  618.  Ky. — Laupch- 
lin  '9  Exrx.  i;.  Boughner,  27  Kv.  L. 
Rep.  19,  84  S.  W.  300;  Cochran  r. 
Fidelity  T.  &  S.  V.  Co.,  23  Kv.  L.  Rep. 
221,  62  S.  W.  1038. 

[a]  Ordinarily  on  retrial  of  an  issue 
the  cause  is  referred  to  a  referee,  V)ut 
the  court  may  hear  the  evidence  and  de- 
termine the  issue.  Kossuth  County 
State  Bank  r.  Richardson,  141  Towa 
7P.S,    lis    N.    W.    006. 

[b]  On  remand  to  calculate  interest 
the    court    mav    refer    the     matter     or 


make  the  calculations  itself.  Laugh- 
lin's  Exr.x.  r.  Boughner,  27  Ky.  L. 
Rep.  19,  84  S.  W.  300;  Cogbill  v.  Boyd, 
79   Va.   1. 

12.  State  f.  Call,  36  Fla.  305,  18  So. 
771.  See  Sarasota  I.  F.  &  P.  Co,  v. 
Lyle  &  Co.,  58  Fla.  517,  50  So.  993. 

13.  Barksdale  r.  Ward  (Tenn.),  58 
S.  W.  880.  See  Pim  v.  Nicholson,  10 
Ohio  St.  623. 

[a]  An  appointment  of  commission- 
ers in  vacation  is  a  compliance  with 
the  mandate.  Southern  Illinois  &  M. 
Bridge  Co.  v.  Stone,  194  Mo.  175,  92 
S.  W.  475,  affirmed  in  206  U.  S.  267, 
27  Sup.  Ct.  615,  51  K  ed.  1057. 

14.  Keenan  r.  Strange,  12  Ala.  290, 

15.  Hopkins  r.  Sanford,  41  Mich. 
243,  247.  2  N.  W.  39. 

16.  Adams  r.  OHn,  64  Hun  268,  18 
N.  Y.  Supp.  899,  46  N.  Y.  St.  336. 
See  infra.   VIT,  M,  1. 

17.  Adams  r.  Olin,  64  Hun  268,  18 
N.  Y.  Supp.  899,  46  N.  Y.  St.  336. 

18.  Croveley  v.  Crowley,  76  N.  H. 
342,   82   Atl.   839. 

fa]  Not  Concluded  by  First  Report. 
Where  a  decree  confirininp  a  register's 
report  is  reversed  and  the  cause  re- 
manded, the  register  is  not  concluded 
by  the  first  report,  and  may  under  a 
general  order  of  reference  state  the 
account  anew,  rectifying  any  mistaKes 
in  the  first.  Harrison  r.  Mock,  16  Ala. 
616. 

19.  See  Sarasota  I.  F.  &  P.   Co.  v 
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must  be  determined  by  the  referee  upon  the  evidence  actually  adduced 
on  the  second  reference  regardless  of  expressions  of  opinion  on  the 
facts  by  the  appellate  tribunal  except  in  so  far  as  such  expressions 
determine  the  legal  sufficiency  or  insufficiency  of  certain  evidence.^" 
L.  Entry  of  Judgment  Directed.^^  —  It  is  the  duty  of  the  trial 
court  to  comply  with  a  mandate  directing  entry"  of  a  certain  judg- 


Lyle   &   Co.,  58   Fla.   517,   50   So.   993, 

20.  Adams  v.  Olin,   64   Hun  268,   18 
N.  Y.  Supp.  899,  46   N.  Y.  St.  336. 

21.  Entry    of    judgment    generally, 
see   14   Standakd   Proc.   988,   et   seq. 

22.  TJ.  S. — In  re  "Washington  &  G. 
R.  Co.,  140  U.  S.  91,  11  Sup.  Ct.  673, 
35  L.  ed.  339;  Ex  parte  Dubuque  & 
P.  R.  Co.,  1  Wall.  69,  17  L.  ed.  514; 
In  re  Bensel,  230  Fed.  932;  Ingersoll 
V.  Coram,  174  Fed.  662.  Ark.— Polk 
t'.  Frierson,  113  Ark.  582,  168  S.  W.  ' 
1082;  Walker  v.  Goodlet,  109  Ark.  525, 
160  S.  W.  399;  Hopson  v.  Frierson,  106 
Ark.  292,  152  S.  W.  1008.  Cal.— Cow- 
dery  v.  London  &  S.  F.  Bank,  139  Cal. 
298,  73  Pac.  196,  96  Am.  St.  Rep.  115; 
Ctafoin  v.  Rich,  92  Cal.  471,  28  Pac. 
488;  Argenti  v.  Sawyer,  32  Cal.  414; 
Leese  v.  Clark,  28  Cal.  26.  Colo.— Gal- 
breath  V.  Wallrich,  48  Colo.  127,  109 
Pac.  417,  139  Am.  St.  Rep.  263.  Conn. 
Humphrey  v.  Gerard,  84  Conn.  216,  79 
Atl.  57.  Fla. — Bloxham  v.  Florida  Cent. 
&'  P.  R.  Co.,  39  Fla.  243,  285,  22  So. 
697.  lU. — Spring  Lake  Drain.  &  L. 
List.  V.  Stead,  263  111.  247,  104  N.  E. 
1014;  Gillespie  v.  Pulton  Oil  &  Gas 
Co.,  244  111.  9,  91  N.  E.  75;  Wadhams 
V.  Gay,  83  111.  250.  Ind.— Center  Tp. 
t'.  Board  of  Comrs.,  110  Ind.  579,  10 
N.  E.  291.  la.— Sanders  v.  Sutlive 
Bros.  &  Co.,  175  Iowa  582,  154  N.  W. 
610.  Kan.— Duffitt  v.  Crozier,  30  Kan. 
150.  1  Pac.  69.  Ky. — Maddox's  Exr.  v. 
Williams,  87  Ky.  147,  7  S.  W.  907; 
Western  Bank  v.  Coldeway's  Exr.,  29 
Ky.  L.  Rep.  651,  94  S.  "w.  1.  Me. 
Farnsworth  v.  Whiting,  106  Me.  543,  76 
Atl.  942.  Minn.— Piper  r.  Sawyer,  78 
Minn.  221,  80  N.  W.  970.  Mo.— Meyer 
r.  Bobb,  184  S.  W.  105;  Citizens'  Nrt. 
Bank  v.  Donnell,  195  Mo.  564,  94  S.  W. 
516;  Scullin  v.  Wabash  R.  Co.,  192 
Mo.  61,  90  S.  W.  1028;  State  v.  Edwards, 
144  Mo.  467,  46  S.  W.  160;  Young  v. 
Thrasher,  123  Mo.  308,  27  S.  W.  326. 
Mont. — Montana  L.  &  M.  Co.  v.  Obelisk 
M.  &  C.  Co.,  16  Mont.  117,  40  Pac. 
145.  Neb. — State  v.  Several  Parcels  of 
Land,  87  Neb.  84,  126  N.  W.  1001; 
State  ex  rcl.  McDonald  v.  Farrington, 


86  Neb.  653,  126  N.  W.  91.  N.  H. 
Stevenson  i\  Cofferin,  20  N.  H.  288. 
Okla.— Gilliland  v.  Bilby,  156  Pac.  299; 
St.  Louis  &  S.  F.  R.  Co.  v.  Hardy,  45 
Okla.  423,  146  Pac.  38.  Ore.— Bertin 
V.  Mattison,  81  Ore.  482,  159  Pac.  1167. 
Tex.— Wells  v.  Littlefield,  62  Tex.  28. 
Vt.— Davis  V.  Davis,  82  Vt.  228,  72 
Atl.  993.     Wash. — Richardson  v.  Sears, 

87  Wash.  207,  151  Pac.  504;  State 
ex  rel.  Smith  v.  Superior  Court,  71 
Wash.  354,  128  Pac.  648.  See  State 
ex  rel.  Nicholson  v.  Superior  Court,  86 
Wash.  196,  149  Pac.  666.  W.  Va. 
Johnson  v.  Gould,  62  W,  Va.  599,  59 
S.  E.  611.  Wis. — Ludington  v.  Patton, 
121  Wis.  649,  99  N.  W.  614;  Patten 
Paper  Co.  v.  Green  Bay  &  M.  Canal 
Co.,  93  Wis.  283,  29f^,  66  N.  W,  601, 
67  N.  W.  432. 

[a]  The  method  is  in  the  court's 
discretion  where  the  direction  is  to 
modify  a  judgment  in  accordance  with 
the  opinion  without  describing  how  it 
shall  be  done.  Downing  ;;.  Rademacher, 
138  Cal.  324,  71  Pac.  343. 

[b]  A  direction  to  adjudicate  cer- 
tain matters  does  not  direct  any  par- 
ticular judgment.  Hodge  v.  Bishop 
(Kan.),  165  Pac.  644. 

[c]  Compliance  by  Modifying  For- 
mer Judgment. — (1)  On  reversal  and 
remand  with  directions  to  enter  a 
judgment  in  a  sum  less  than  that 
reversed  without  any  other  change,  the 
trial  court  cannot  modify  its  former 
judgment  by  deducting  the  difference. 
Cowdery  v.  London  &  S.  F.  Bank,  139 
Cal.  298,  73  Pac.  196,  96  Am.  St.  Rep. 
115.  (2)  This  would  not  be  true  of 
course  if  the  court  had  been  directed 
to  modify  the  judgment  in  certain 
respects.  Bemmerly  v.  Woodard,  136 
Cal.  326,  68  Pac.  1017. 

[d]  If  the  appellate  court  itself 
modifies  the  decree,  all  the  trial  court 
need  do  is  to  enter  a  formal  order  mak- 
ing the  appellate  order  its  decree. 
In  re  Garrabrant,  178  App.  Div.  23,  165 
N.   Y.   Supp.    139.      See  stipra,   VII.  A. 

[e]  Where  a  certain  amendment  of 
the    judgment    is    directed,    no    other 
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ment  or  decree,  even  where  the  .iudgnient  is  erroneous,-^  unless  the 
parties  consent  to  the  entry  of  a  different  judgment.-*  The  trial  court 
has  no  authority  to  enter  a  different  judgment,-^  or  modify  the  judg- 
ment direeted,-°  or  consider  or  determine  other  matters  not  included 
in  the  duty  of  entering  up  the  judgment.'^  The  parties  cannot  tender 
issues  of  fact,-^  file  additional  or  amended  pleadings,-^  have  a  new 
trial,^"  insist  upon  different  or  additional  findings  of  faet,^^  or  peti- 
tion to  change  the  record  so  as  to  make  a  case  different  from  that  pre- 
sented to  the  appellate  court. ^-  And  new  parties  cannot  be  brought  in 
either  by  way  of  amendment  or  intervention.^^  The  foregoing  rules, 
however,  are  subject  to  the  limitation  that  merely  by  directing  certain 
action  by  the  lower  court  the  mandate  does  not  forbid  any  other  action 
consistent  therewith,  as  to  matters  which  were  not  and  could  not  have 
been  decided  by  the  higher  court.^*  The  entry  of  judgment  in  compli- 
ance with  the  direction  of  the  appellate  court  is  a  ministerial  act,^' 
which  may  be  done  by  the  clerk.^**  without  notice  of  motion^^  in  vaca- 


amendment  can  bo  made.  South  Chi- 
cago Brew.  Co.  v.  Tavlor,  126  111.  App. 
498. 

[f]  Wliat  Constitutes  Disobedience. 
Where  the  mandate  is  directed  to  a 
court,  a  refusal  of  a  judge  in  cham- 
bers to  enter  the  judgment  directed 
is  not  a  disobedience  of  the  mandate. 
Witherspoon  v.  Daviss  (Tex.  Civ.  App.), 
163  S.  W.  700. 

[g]  Participation  in  the  retrial  of 
an  issue  is  not  a  waiver  of  an  excep- 
tion that  the  court  erred  in  reopening 
the  case  instead  of  entering  judgment 
as  directed.  Gamble  v.  Gibson,  83  Mo. 
290. 

23.  CaJ. — Argenti  r.  Sawyer,  32  Cal. 
414.  N.  J. — Jenkins  r.  Guarantee  T. 
&  S.  D.  Co.,  55  N.  .7.  Eq.  798,  38  Atl. 
695.  N.  Y.— Griswold  r.  Haven,  IG 
Abb.  Pr.  413,  26  How.  Pr.  170.  See 
supra,  VTT,  C. 

[a]  The  remedy  if  the  appellate 
decree  is  erroneous  is  by  petition  to 
the  appellate  court  for  rehearing.  Jen- 
kins V.  Guarantee  T.  &  S.  D.  Co.,  55 
N.  J.  Eq.  798,  38  Atl.  695;  Rio  Grande 
Western  R.  Co.  v.  Stringham,  39  Utah 
236,  115  Pac.  967. 

An  appeal  from  the  judgment  en- 
tered will  not  be  entertained,  if  the 
judgment  conforms  to  the  direction. 
See  swprn,  VIT,  S,  2. 

24.  Spring  Lake  Drainage  Ddst.  v. 
Stead,  263  111.  247,  104  N.  E.  1014. 

25.  Cal. — Cowderv  v.  London  &  S.  F. 
Bank,  139  Cal.  298,  307,  73  Pac.  196, 
96  Am.  St.  Rep.  115;  Argenti  v.  Saw- 
yer, 32  Cal.  414.  DL— Gait  v.  Nevitt, 
116  111.  App.  308.    Mo.— Citizens'  Nat. 
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Bank  v.  Donnell,  195  Mo.  564,  94  S.  W. 
516. 

26.  Cal. — Cowdery  v.  London  &  S.  F. 
Bank,  139  Cal.  298,  73  Pac.  196,  96 
Am.  St.  Rep.  115;  Argenti  v.  Sawyer, 
32  Cal.  414.  Colo.— Galbreath  v.  Wall- 
rich,  48  Colo.  127,  109  Pac.  417,  139 
Am.  St.  Rep.  263.  Wash. — German- 
American  State  Bank  r.  Sullivan,  50 
Wash.  42,  96  Pac.  522.  Wis.— Kuenzli 
r.  Burnham,  124  Wis.  480,  102  N.  W. 
940. 

27.  Citizens'  Nat.  Bank  v.  Donnell, 
195  Mo.  564,  94  S.  W.  516. 

28.  Walker  v.  Goodlet,  109  Ark.  525, 
160  S.  W.  399.  Compare  Hopson  v. 
Frierson,  106  Ark.  292,  152  S.  W.  1008. 

29.  See  supra,  VII,  I,  1. 

30.  See  supra,  VII,  M,  1  and  2. 

31.  Lake  County  Bd.  of  Comrs.  v. 
Donch,  6  Ind.  App."  337,  33  N.  E.  663; 
Raisbeck  r.  Anthony,  75  Wis.  300,  43 
N.  W.  900. 

32.  Hickman  r.  Ft.  Scott,  141  IT.  S. 
415,  12  Sup.  Ct.  9,  35  L.  ed.  775;  State 
ex  rd.  Kurath  r.  Ludwig,  146  Wis.  385, 
132  N.  W.   130. 

33.  See  supra,  YTl,  J. 

34.  See  Baltimore  B.  &  L.  Assn.  v. 
Alderson,  99  Fed.  489,  39  C.  C.  A.  609; 
Hopson  r.  Frierson,  106  Ark.  292,  152 
S.    W.   1008,  and   also  supra,  VII,  J. 

35.  IMcMillan  r.  Richards,  12  Cal. 
467.  See  14  Standard  Pkoc.  988,  989, 
note   94    (c). 

36.  State  ex  rcl.  Dolentv  v.  Reece, 
43   Mont.   291,   115   Pac.  681. 

37.  Williams,  Black  &  Co.  f.  Whit- 
ing, 94  N.  C.  481;   CuUins  v.  Overton, 
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tion.^^  Whether  the  judgment  entered  is  in  conformity  to  the  direc- 
tion of  the  mandate  is  a  question  of  law  not  of  fact.^^  The  judgment 
so  entered  is  in  efl'eet  the  judgment  of  the  appellate  court,*°  and  the 
trial  court  thereafter  has  no  power  to  amend,  vacate  or  set  it  aside,^^ 
except  to  conform  it  with  the  directions  of  the  mandate/^  unless  by 
petition  under  statute.*^  Nor  can  the  judgment  be  reversed  by  bill  of 
reAnew  on  the  ground  oF  error  in  the  appellate  court.**  A  judgment  of 
the  trial  court  rendered  contrary  to  the  opinion  or  the  mandate  of  the 
appellate  court,  although  erroneous,  is  binding  until  reversed,  modified, 
or  vacated,*'^  although  it  has  been  held  that  after  a  reversal  with  direc- 
tions to  enter  a  specific  judgment  a  judgment  not  in  conformity  with 
the  mandate  is  void  on  collateral  attack.*" 

M.  New  Trial.  —  1.  Form  of  Mandate  as  Determining  Wh-ether 
There  Shall  Be  New  Trial.  —  "Wlu'lher  there  shall  be  a  new  trial  after 
remand  depends  upon  the  directions  in  the  remanding  order  and  man- 
date.*'^ It  is  obvious  that  there  may  be  a  new  trial  when  the  judgment 
is  reversed  and  the  cause  is  remanded  for  a  new  trial,*^  unless  the 


7  Okla.  470,  485,  54  Pac.  702.     See  14 
Standard  Proc.  1010. 

[a]  Docketing  and  disposing  of  the 
case  without  notice  is  not  prejudicial 
to  a  party,  where  the  court  is  directed 
by  the  mandate  to  enter  a  certain 
order.  Howe  v.  Jones,  71  Iowa  92,  32 
N.   W.   187. 

38.  McMillan  v.  Eichards,  12  Cal. 
467.     See  14  Standard  Proc.  1001. 

39.  Leese  v.  Clark,  28  Cal.  26. 

40.  Berlin  v.  Mattison,  81  Ore.  482, 
159  Pac.  1167. 

41.  ArlS. — Polk  V.  Frierson,  113  Ark. 
582,  168  S.  W.  1082;  Hopson  v.  Frier- 
eon,  106  Ark.  292,  152  S.  W.  1008.  Mo. 
Orvis  V.  Elliott,  147  Mo.  231,  234,  48 
S.  W.  834;  Young  v.  Thrasher,  123  Mo. 
308,  27  S.  W.  326.  Ore.— Bertin  r.  Mat- 
tison, 81  Ore.  482,  159  Pac.  1167.  Pa. 
Paul  V.  Grimm,  183  Pa.  326,  38  Atl. 
1006. 

[a]  But  see  Carey  v.  Kemper,  45 
Ohio  St.  93,  11  N.  E.  130,  holding  that 
an  infant  seeking  to  set  aside  a  judg- 
ment against  him  rendered  in  pursuance 
to  a  mandate  of  the  supreme  court 
must  proceed  in  the  trial  eourt.  See 
12  Standard  Proc.  786. 

Effect  of  affirmance  on  right  to  mod- 
ify or  set  aside  judgment,  see  supra, 
^t:i,  E. 

42.  U.  S. — Moran  v.  Hagerman,  64 
Fed.  499,  12  C.  C.  A.  239.  Cal. — In  re 
Mahon,  71  Cal.  586,  12  Pac.  868;  Chap- 
man V.  Hughes,  3  Cal.  App.  622,  86 
Pac.  908.  Mich.— Fifth  Nat.  Bank  v. 
Daboll,  100  Mich.   67,  58  N.  W.  648. 

43.  Western    Bank    v.    Coldeway's 


Exr.,  29  Ky.  L.  Eep.   651,  94  S.  W.   1. 

44.  Nashua  &  L.  B.  Corp.  v.  Boston 
&  L.  R,  Corp.,  169  Mass.  157,  47  N.  E. 
606. 

45!  111.— Vail  v.  Arkell,  43  111.  App. 
466.  Ky.— Gayheart  v.  Childers,  137  Ey. 
472,  125  S.  W.  1085.  N.  Y.— Fischer 
V.  Blank,  81  Hun  579,  31  N.  Y.  Supp. 
10,   63   N.   Y.   St.   334. 

46.  Cowdery  v.  London  &  S.  F.  Bank, 
139  Cal.  298,  307,  73  Pac.  196,  96  Am. 
St.  Rep.  115. 

As  to  collateral  attack  generally, 
see  15  Standard  Proc.  377,  et  seq. 

47.  See  Brinton  v.  Steele,  27  Idaho 
193,  147  Pac.  1062.  See  supra,  VII, 
C  and  D. 

48.  Ark. — Hollingsworth  v.  McAn- 
drew,  79  Ark.  185,  95  S.  W.  485.  Me. 
Ill  re  Swan,  98  Atl.  190.  Mass. — See 
People 's  Nat.  Bank  v.  Mulholland 
(Mass.),  117  N.  E.  46.  N.  C— Thomp- 
son V.  Nations,  113  N.  C.  348,  19  S.  E. 
160.  Ohio. — Andrews  v.  Youngstown, 
35  Ohio  St.  218,  220.  Pa.— Hannum 
V.  Media,  M.  A.  &  C.  Elec.  R.  Co., 
221  Pa.  454,  70  Atl.   847. 

See  infra,  VII,  M. 

[a]  A  reversal  of  a  joint  judgment 
on  appeal  of  one  of  the  parties,  and 
an  order  of  new  trial  renders  a  new 
trial  necessary  before  a  judgment  may 
be  enforced  against  either.  Hall  V. 
Calhoun  Circ.  Judge,  123  Mich.  555,  82 
N.  W.  229. 

[b]  Costs  cannot  be  imposed  as  a 
condition  to  the  granting  of  a  new  trial 
ordered  by  a  mandate  containing  no 
such    provision.      Chapman    v.    Yellow 
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nnrtiis  waive  it.*®  or  the  plaintiff  dismisses  his  action.^"  But  a  new 
trial  cannot  be  had  where  the  cause  is  remanded  with  directions  to 
enter  jud^nnent,'^  or  the  entry  of  a  particular  jud^ment,°-  or  when 
the  ai)pellate  court  awards  judjirmont  and  remands  the  case  for  execu- 
tion.^^ Although  it  has  been  held  that  the  lower  court  may  ^rant  a 
new  trial  on  reversal  of  a  judgment  non  olistante  veredicto  and  remis- 
sion for  proper  judgment.^'  Ordinarily  it  may  be  said  that  a  reversal 
means  a  new  trial,^^  unless  it  is  apparent  from  the  opinion  that  the 
adjudication  is  intended  to  be  a  final  disposition  of  the  cause ;°''  but 
whether  there  shall  be  a  new  trial  where  the  cause  is  reversed  without 
directions  as  to  further  proceedings,^^  or  where  it  is  remanded  for  fur- 


Poplar  Lumber  Co.,  89  Fed.  903,  32  C. 
C.  A.  402. 

49.  See   infra,  VII,  M,  3. 

50.  See  supra,  VII,  G. 

51.  McClintock  v.  Robertson,  98 
Ark.  595,  136  S.*  W.  975;  Rees  v.  Mc- 
Daiiiels,  131  Mo.  681,  33  S.  W.   178. 

52.  U.  S. — Ex  parte  Dubuque  &  P. 
R.  Co.,  1  Wall.  69,  17  L.  ed.  514..  Cal. 
Chafoin  r.  Rich,  92  Cal.  471,  28  Pac. 
488;  Brady  v.  Feisil,  54  Cal.  180;  Ar- 
gent! V.  San  Francisco,  30  Cal.  458. 
Kan.— Duffitt  v.  Crozier,  30  Kan,  150, 
1  Pac.  69.  Mo.— Scullin  v.  Wabash  R. 
Co.,  192  Mo.  1,  90  S.  W.  1026;  State 
ex  rel.  Metropolitan  Land  Co.  v.  Doug- 
las (Mo.  App.),  83  S.  W.  87  (where 
case  was  remanded  for  final  judg- 
ment); State  r.  Anthony,  65  Mo.  App. 
543.  Okla.— Gilliland  \:  Bilby,  156 
Pac.  299.  Ore.— Bertin  v.  Mattison,  81 
Ore.  482,  159  Pac.  1167.  Vt.— Blair  v. 
Ritchie,  73  Vt.  109,  50  Atl.  807. 

See  generally  supra,  VII,  L. 

[a]  Beasou. — The  judgment  entered 
is  in  effect  a  judgment  of  the  appel- 
late court.  Bertin  t\  Mattison,  81  Ore. 
482,  159  Pac.   1167. 

53.  George  v.  Caldwell,  98  Miss.  820, 
54  So.  316. 

54.  Sloan  v.  Philadelphia  &  R.  R. 
Co.,  235  Pa.  155,  83  Atl.  604,  because 
the  cause  stands  as  though  no  proceed- 
ing had   been    taken    after   verdict. 

[a]  On  reversal  of  an  order  sustain- 
ing a  motion  for  judgment  non  obstante 
veredicto,  the  court  imist  rule  on  a 
motion  for  new  trial  filed  with  it.  la. 
Farmers'  Sav.  Bank  r.  Forbes,  151 
Iowa  627,  132  N.  W.  59.  Kan.— Stan- 
ley V.  Atchison,  T.  &  S.  F.  R,  Co.,  88 
Kan.  84,  127  Pac.  620;  Linker  r. 
Union  Pai-ific  R.  Co.,  87  Kan.  186,  123 
Pac.  745.  Wash.— Raskc  r.  Northern 
Pac.  R.  Co.,  74  Wash.  155,  132  Pac. 
865. 
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55.  Cal. — Myera  v.  McDonald,  68 
Cal.  162,  8  Pac.  809;  Ryan  r.  Tomlin- 
son,  39  Cal.  639.  Colo.— Dickson  r. 
First  Nat.  Bank,  11  Colo.  App.  154, 
52  Pac.  745.  la. — Sanders  r.  Sutlive 
Bros.  &  Co.,  154  N.  W.  610.  See  Dan- 
iels V.  Butler,  175  Iowa  439,  155  N.  W. 
1013.  Mo.— Williams  v.  Butterfield, 
214  Mo.  412,  114  S.  W.  13;  Hudson  f. 
Southwest  Mo.  R.  Co.,  173  Mo.  App. 
611,  632,  159  S.  W.  9;  State  r.  Boyle, 
6  Mo.  App.  57.  Wash. — Richardson  v. 
Carbon    Hill    Coal    Co.,    18    Wash.    368, 

5  Pac.  402,  1046. 

[a]  In  South  Dakota,  to  avoid  con- 
fusion, the  rule  is  that  on  reversal  with- 
out directions,  the  court  must  retry  the 
action.  Steere  r.  Gingerv,  24  S.  D, 
423,  123  N.  W.  863;  Schnepper  v.  Whit- 
ing, 18  S.  D.  38,  99  N.  W.  84. 

[b]  In  equity,  a  reversal  generally 
takes  the  case  back  for  a  decree  in 
harmony  with  the  opinion,  not  for  new 
trial.  The  trial  court,  however,  may 
in  its  discretion  set  aside  the  former 
submission  and  open  the  case  for  fur- 
ther hearing.  The  party  must  ordinar- 
ily make  such  a  showing  as  would  en- 
title him  to  a  new  trial.     Chicago,  M. 

6  St.  P.  R.  Co.  v.  Hemenwav,  134  Iowa 
52.3,   111    N.   W.   987. 

56.  Cal. — Myers  v.  McDonald,  68 
Cal.  162,  8  Pac.  S09;  Ryan  r.  Tomlin- 
son,  39  Cal.  639.  111.- Noble  r.  Tipton, 
222  111.  639,  78  N.  E.  927;  Chicago  * 
E.  I.  R.  Co.  V.  People,  219  III.  408,  76 
N.  E.  571;  Aurora  &  G.  Rv.  Co.  r. 
Harvey,  178  111.  477,  53  N.  E.'331.  La. 
Miller  r.  Albert  Hanson  Lunib.  Co.,  134 
La.  225.  63  So.  883. 

fal  Where  Cause  Is  Remanded  for 
Judgment. — Harsha  v.  Richardsdii,  33 
Okla.  108,  124  Pac.  34.  See  supra, 
VIT,  L. 

57.  U.  S.— See  Latta  r.  Granger,  167 
U.   S.    81,   17    Sup.    Ct.    746,  42   L.    ed. 
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ther  proceedingrs  in  accordance  with  the  opinion,^®  depends  upon  the 
facts  and  the  opinion. ^^  It  has  been  held  that  a  reversa,!  and  remand 
without  directions  leaves  the  trial  court  a  discretion  as  to  further  pro- 
cedure to  be  pursued.*"^ 

On  reversal  the  proceedings  prior  to  the  error  or  fault  are  not  neces- 
sarily reversed  or  vacated,  and  as  a  general  rule  the  court  should  re- 
trace its  steps  to  the  point  where  the  first  material  error  occurred  and 
from  there  progress  anew,''^  unless  from  the  nature  of  the  error,  a  new 
trial  is  necessary  to  correct  it.^^    If  the  case  was  tried  without  a  jury 


85.  Conn. — Taylor  v.  Keeler,  51  Conn. 
o97.  111.— People  v.  Waite,  243  111.  156, 
90  N.  E.  183;  Humphreys  v.  Sayer,  242 
111.  &0,  89  N.  E.  637;  Noble  v.  Tipton, 
222  111.  639,  78  N.  E.  927;  In  re  Estate 
of  Maher,  210  111.  160,  71  N.  E.  438. 
la.— Sleeper  v.  Killion,  164  N.  W.  241. 
Minn. — O'Rourke  v.  O'Rourke,  134 
Minn.  5,  158  N.  W.  704.  Neb.— State 
V.  Omaha  Nat.  Bank,  60  Neb.  232,  82 
N.  W.  850. 

fa]  Where  the  facts  and  their  legal 
effect  are  determined  by  the  appellate 
court  and  judgment  is  reversed,  the 
trial  court  cannot  proceed  to  a  re- 
trial. Cal. — Soule  v.  Dawes,  14  Cal. 
247.  III.— Griesbach  v.  People,  226  111. 
65,  80  N.  E.  734  (affirming  127  111. 
App.  462);  Chicago  &  E.  I.  R.  Co.  V. 
People,  219'  111.  408,  76  N.  E.  571. 
Okla.— Wellsville  Oil  Co.  v.  Miller,  150 
Pac.  186;  St.  Louis  &  S.  F.  R.  Co. 
r.  Hardy,  45  Okla.  423,  146  Pac.  38. 
W,  Va. — Butler  v.  Thompson,  52  W. 
Va.  311,  43  S.  E.  174. 

58.  TJ.  9. — Gaines  v.  Rugg,  148  U.  S. 
228,  238,  13  Sup.  Ct.  611,  37  L.  ed. 
432.  Ariz.— Steinfeld  v.  Zeckendorf,  15 
Ariz.  335,  138  Pac.  1044.  Ark.— Mor- 
gan Eng.  Co.  V.  Cache  R.  D.  Dist.,  122 
Ark.  491,  184  S.  W.  57.  Fla.— State 
ex  rel.  Ross  v.  Call,  39  Fla.  504,  22 
So.  748.  111.— Prentice  v.  Crane,  240 
111.  250,  88  N.  E.  654;  Blackaby  v. 
Blaekaby,  189  111.  342,  59  N.  E.  602. 
Miss. — Middleton  v.  Davis,  105  Miss. 
152,  62  So.  164.  Mo.— Wilcox  v.  Phil- 
lips, 260  Mo.  664,  677,  169  S.  W.  55; 
Berry  v.  Rood,  209  Mo.  662,  108  S.  W. 
22.  Mont. — Kennedy  v.  Dickie,  36 
Mont.  196,  92  Pac.  528.  Okla.— Ball 
r.  Rankin,  23  Okla.  801,  101  Pac.  1105. 
Wash. — State  ex  rel.  Moore  &  Co.  v. 
Superior  Court,  166  Pac.  628. 

As  to  dismissal,   see  supra,  VII,   G. 

59.  Determination  on  the  merits  as 
a  bar  to  new  trial,  see  mfra,  VII, 
M,  2. 


60.  Gadsden  v.  Thrush,  72  Neb.  1, 
99  N.  W.  835;  Hoagland  v.  Stewart,  71 
Neb.  102,  98  N.  W.  428. 

[a]  Where  a  cause  is  remanded 
without  a  specific  direction  to  retry  or 
dismiss  the  case,  the  trial  court  has  a 
legal  discretion  to  take  such  action, 
not  inconsistent  with  the  mandate  as 
seems  wise  and  proper.  State  ex  rel. 
La  France  Copper  Co.  v.  District  Court, 
40  Mont.  206,  105  Pac.  721. 

61.  U.  S.— Exchange  Mut.  Life  Ins. 
Co.  V.  Warsaw-Wilkinson  Co.,  185  Fed. 
487,  107  C.  C.  A.  587.  Ark.— Heard  v. 
Ewan,  73  Ark.  513,  85  S.  W.  240;  Nel- 
son V.  Hubbard,  13  Ark.  253.  Ind. 
Cox  V.  Pruitt,  25  Ind.  90.  Neb.— Colby 
V.  Foxworthy,  78  Neb.  288,  110  N.  W. 
85  (citing  cases);  State  v.  Omaha  Nat. 
Bank,  60  Neb.  232,  82  N.  W.  850.  Ohio. 
Montgomery  t'.  Carey,  1  Ohio  St.  463. 

As  to  effect  of  reversal,  see  supra, 
VII,  E,  2. 

[a]  On  reversal  of  a  judgment  of 
nonsuit  and  remand  with  directions  to 
proceed,  the  cause  stands  as  it  did 
before  the  entry  of  that  judgment,  and 
the  court  may  resume  the  trial  in  the 
same  manner  as  it  would  have  done 
if  such  judgment  had  not  been  en- 
tered, unless  the  opinion  requires  a 
trial  de  novo.  Warren  v.  Robison,  21 
Utah  429,   61   Pac.   28. 

62.  Colby  V.  Foxworthy,  78  Neb.  288, 
110  N.  W.  *857. 

[a]  When  the  error  is  in  the  in- 
struction, there  must  be  a  new  trial 
as  the  jury  cannot  be  recalled  and  the 
corrected  instruction  given.  Heard  v. 
Ewan,  73  Ark.  513,  85  S.  W.  240. 

[b]  A  new  trial  foUows  the  setting 
aside  of  findings  of  fact  of  a  judge 
in  a  case  tried  without  a  jury.  Mer- 
rill V.  Merrill,  65  Me.  79. 

[c]  On  reversal  of  a  judgment  on 
the  pleadings  entered  after  demurrer 
interposed,  the  demurrer  still  stands, 
creating  an  issue  of  law  which  can  be 
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and  the  error  was  in  the  jiidgnient  merely  a  new  judfjment  may  be 
rendered  npon  the  same  finding's  without  a  new  trial;"''  Imt  if  the  error 
was  in  the  findings  there  must  generally  be  a  new  trial/'*  unless  the 
court  ean  correct  the  error  upon  the  testimony  already  taken.*^^  On 
reversal  of  an  order  denying  a  new  trial  without  directions  as  to  fur- 
ther proceedings,  a  new  trial  follows  as  a  matter  of  course.*^*^ 

2.  Power  of  Court  To  Entertain  Motion  for  New  Trial  After  Re^ 
mand.  —  To  the  extent  to  which  the  appellate  court  has  determined 
thi^  controversy  on  its  merits,  the  lower  court  cannot  reopen  the  case 
for  retrial  or  rehearing  as  to  any  of  the  matters  so  disposed  of.^''  But 
where  an  affirmance  does  not  determine  the  merits  of  the  case  it  does 


disposed   of   only  by  trial.     Tucker  v. 
Weeks,  165  N.  Y.   Siipp.   551. 

f <1 1  A  reversal  because  of  an  un- 
lawful verdict,  without  directions,  re- 
quires a  new  trial.  State  v.  Omaha 
Nat.  Bank,  60  Neb.  232,  82  N.  W. 
850. 

63.  See  Tavlor  r.  Keeler,'51  Conn. 
397;  Scutt's  Appeal,  46  Conn.  38;  Rob- 
erts V.  Corbin  &  Co.,  28  Iowa  355. 

[a]  Where  judgment  on  an  agreed 
statement  of  facts  is  reversed  ami  re- 
manded generally  the  trial  court  should 
render  such  judjEjment  as  the  appellate 
court  should  have  rendered  or  directed. 
Consolidated  S.  &  W.  Co.  v.  Burnham, 
8  Okla.  514,  522,  58  Pac.  654. 

64.  See  Heidt  v.  Minor,  113  Cal. 
385,  45  Pac.  700  (no  finding  on  a 
material  fact);  Riley  v.  Loma  Vista 
Ranch  Co.,  5  Cal.  App.  25,  89  Pac 
849,  findings  not  justified  by  the  evi- 
dence. 

fa]  If  the  error  is  such  as  to  affect 
the  facts  found  or  to  render  it  prob- 
able that  the  court  came  to  a  wrong 
conclusion  upon  some  material  ques- 
tion of  fact,  a  reversal  of  the  judg- 
ment would  set  aside  the  findings  of 
fact;  but  otherwise  if  the  error  con- 
sists in  rendering  a  wrong  judgment 
on  facts  properly  found.  Tavlor  v. 
Keeler,  51   Conn.  397. 

fb]  On  reversal  of  a  judgment  based 
on  a  referee's  report  on  the  ground 
the  report  is  contrary  to  the  law  and 
facts,  the  case  stands  as  though  the 
report  had  been  set  aside  on  filing, 
and  the  court  must  permit  a  trial. 
Gray  r.  Regan,  37  Iowa  688. 

65.  Roe  ivfrn,  this  note. 

[a]  Where  the  court  failed  to  find 
on  a  material  issue,  and  the  cause  is 
remanded  for  further  proceedings,  a 
new    trial    is    not    neccessary     if     the 
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court  can  determine  this  issue  on  the 
evidence  taken  at  the  trial.  Bosquett 
V.  Crane,  51  Cal.  .505.  Compare  Heidt 
r.  Minor,  113   Cal.  385,  45  Pac.  700. 

66.  Ga.— .Louisville  &  N.  R.  Co.  v. 
Ramsav,  137  Ga.  573,  73  S.  E.  847, 
Ann.  Cas.  191 3B,  108.  Minn.— State 
V.  Brill,  158  N.  W.  908;  O 'Rourke  v. 
O'Rourke,  134  Minn.  5,  158  N.  W.  704. 
S.  C. — German-American  Ins.  Co.  v. 
Southern  Ry.,  82  S.  C.  1,  62  S.  E.  1115. 

[a]  A  reversal  of  an  order  denying 
a  motion  for  new  trial  and  remand  of 
the  cause  for  further  proceedings  places 
the  case  in  the  same  situation  as 
though  the  court  below  had  directed  a 
new  trial.  Irwin  v.  Towne,  43  Cal. 
23;  Louisville  &  N.  R.  Co.  r.  Ramsay. 
137  Ga.  573,  73  S.  E.  847,  Ann.  Cas. 
1913B,  lOS. 

67.  U.  S.— 7h  re  Potts,  166  U.  S. 
263,  17  Sup.  Ct.  520,  41  L.  ed.  994. 
Ga.— Sharp  r.  Hicks,  102  Ga.  548.  26 
S.  E.  729.  la.— See  Chicago,  M.  &  St. 
P.  R.  Co.  r.  Hemenway,  134  Iowa  523, 
111  iN\  W.  987.  Me.— Lunt  r.  Stimpson, 
70  Me.  250,  approrinc;  Mitchell  r.  Smith, 
69  Me.  06.  Neb.^McBride  r.  Whitaker, 
5  Neb.  (Unof.)  399,  98  N.  W.  847. 
N.  Y.— Reed  r.  Reed,  52  N.  Y.  651, 
holding  the  trial  court  cannot  grant 
a  new  trial  for  error  in  law.  Tex. — See 
Olschewske  r.  Summerville,  43  Tex. 
Civ.  App.  361,  95  S.  W.  1,  holding 
when  the  supreme  court  affirms  a  judg- 
ment of  the  appellate  court,  the  case 
cannot  be  reopened  to  hear  evidence 
that  may  change  the  state  of  the  case 
on  the  former  appeal.  Va. — Lore  v. 
Hash,  89  Va.  277,  15  S.  E.  549. 

See  supra,  VTT,  C  and  D;  VIT,  L; 
VII,  M,  1. 

As  to  what  matters  decision  becomes 
law  of  the  case,  see  the  title  "Law  of 
the  Case." 


MANDATE  AND  PROCEEDINGS  THEREAFTER 


339 


not  prevent  the  subsequent  granting  of  a  new  trial.*^^ 

Although  it  has  been  heki  that  a  lower  court  cannot  reopen  the  case 
and  grant  a  motion  for  a  new  trial  after  affirmance  of  its  judgment,^' 
or  after  modification  either  on  points  of  law  or  fact  necessarily  involved, 
with  specific  directions  as  to  further  proceedings/*'  many  courts  hold 
that  a  trial  court  may  entertain  a  motion  for  new  trial  after  decision 
on  appeal  and  remand,  whether  the  judgment  is  affirmed"  or  reversed," 
especially  where  the  cause  is  remanded  with  the  right  to  move  for  new 


68.  Eeynolds  v.  Newaygo  Circ. 
Judge,  10&  Mich.  403,  67  N.  W.  529. 
See  also  Parkey  f.  Galloway,  147  Mich. 
693,  111   N.  W.   348. 

[a]  An  affirmance  pro  forma  be- 
cause of  an  omission  to  properly  pre- 
sent the  record  does  not  prevent  the 
granting  of  a  new  trial.  Severing  v. 
Smith,  121   Iowa  607,  96  N.  W.   1110. 

69.  U.  S. — John  Hancock  Mut.  L. 
Ins.  Co.  V.  Manning,  7  Fed.  299,  on  the 
ground  of  newly  discovered  evidence. 
Ala. — Lapsley  v.  Weaver,  44  Ala.  131. 
Fla.— Bloxham  v.  Florida  Cent.  &  P.  R. 
Co.,  39  Fla.  243,  285,  22  So.  697.  S.  0. 
Ex  parte  Knox,  17  S.  C.  207. 

Compare  supra,   VII,   E,   1. 

70.  Bloxham  r.  Florida  Cent.  &  P. 
E.    Co.,    39  Fla.    243,    285,    22    So.    697. 

71.  U.  S.— Fuller  v.  United  States, 
182  U.  S.  562,  21  Sup.  Ct.  871,  45  L. 
ed.  1230,  on  newly  discovered  evi- 
dence, la. — Daniels  v.  Butler,  175  Iowa 
439,  155  N.  W.  1013;  Chambliss  v. 
Hass,  125  Iowa  484,  101  N.  W.  153, 
68  L.  R.  A.  126,  3  Ann.  Cas.  16;  Bev- 
ering  v.  Smith,  121  Iowa  607,  96  N.  W. 
1110.  Minn. — Smith  t\  Minneapolis  St. 
R.  Co.,  157  N.  W.  499;  Daily  v.  St. 
Anthony  Falls  W.  P.  Co.,  129  Minn. 
432,  152  N.  W.  840.  N.  Y.— Buffalo 
Cold  Storage  Co.  v.  Bacon,  136  App. 
Div.  263,  120  N.  Y.  Supp.  960;  Carpen- 
ter V.  Knapp,  74  Hun  99,  26  N.  Y. 
Supp.  436,  57  N.  Y.  St.  745;  Coy  v. 
Martin,  24  Misc.  211,  53  N.  Y.  Supp. 
540.  N.  C. — Morehead  Banking  Co.  V. 
Morehead,  126  N.  C.  279,  35  S.  E.  593; 
Black  p.  Black,  111  N.  C.  300,  16  S.  E. 
412.  Wis. — Hansen  v.  Milwaukee  Coke 
&  Gas  Co.,  157  Wis,  514,  147  N.  W. 
1001. 

Compare  supra,  VII,  E,  1. 

[a]  "Where  the  affirmance  of  the 
appellate  court  adds  nothing  to  the  ex- 
isting judgment,  except  by  way  of  con- 
firmation of  the  action  of  the  trial 
court,  there  is  no  reason  for  regarding 
a  judgment  affirmed  as  any  more  sacred 
than  one  not  appealed  from."     Sever- 


ing V.  Smith,  121  Iowa  607,  96  N.  W. 
1110. 

[b]  Where  a  cause  is  affirmed  and 
remanded  for  assessment  of  damages, 
a  motion  for  new  trial  on  an  inquisi- 
tion of  damages  is  not  proper.  Trieber 
V.  New  York  &  Q.  C.  R.  Co.,  149  App. 
Div.   804,   134  N.  Y.  Supp.   267. 

[c]  Appeals  From  Judgment  and 
Order  Denying  New  Trial.  —  Where 
there  are  two  appeals, — one  from  the 
judgment  and  the  other  from  an  order 
denying  a  new  trial,  and  where  the 
judgment  is  affirmed  and  the  order  on 
the  motion  is  reversed  and  the  cause 
remanded,  the  affirmance  does  not  pre- 
vent the  court  below  from  granting  a 
new  trial.  McDonald  v.  McConkey,  57 
Cal.  325. 

[d]  When  an  equity  case  is  re- 
manded for  judgment  in  the  lower 
court,  the  parties  may  introduce  mate- 
rial evidence  discovered  since  the  orig- 
inal trial.  Sanxey  r.  Iowa  City  Glass 
Co.,  68  Iowa  542,  27  N.  W.  747. 

72.  Daniels  r.  Sutler,  175  Iowa  439, 
155  N.  W.  1013;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Hemenwav,  134  Iowa  523, 
111  N.  W.  987.     See  supra,  VII,  M,  1. 

[a]  Where  a  case  is  reversed  and 
remanded  for  further  proceedings,  the 
trial  court  may  award  a  new  trial. 
Ex  parte  Medway,  23  Wall.  (U.  S.) 
504,  23  L.   ed.   160. 

[b]  On  Reversal  of  Judgments  at 
Law  and  in  Equity.— (1)  On  reversal 
of  a  judgment  at  law  the  court  may 
award  a  new  trial  but  it  cannot  do 
so  on  reversal  in  equity  completely 
determining  the  rights  of  the  parties. 
Gayheart  (•.  Childers,  137  Ky.  472,  125 
S.  W.  1085.  (2)  In  an  equity  case,  a 
plaintiff  who  has  suffered  a  reversal 
of  his  decree,  ^ay  in  the  discretion 
of  the  court,  have  the  former  sub- 
mission set  aside  for  the  purpose  of 
a  further  hearing,  upon  a  proper  show- 
ing to  that  end.  But  leave  to  do  so 
will  be  granted  only  in  furtherance  of 
justice  and  the  showing  must  be  such 
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trial.'^^  The  motion  must  be  made  in  the  trial  court/*  and  it  has  been 
held  that  the  time  within  which  to  move  for  a  new  trial  dates  from 
the  entry  of  jud^'ment  or  tlie  remittitur.'''^ 

3.  Necessity  of  New  Trial.  —  It  is  not  absolutely  necessary  that 
there  shall  be  a  new  trial  when  a  cause  is  remanded  for  a  new  trial  ;^'' 
the  parties  may  waiA'e  it/^  or  the  action  may  be  dismissed.''® 

4.  Notice  of  Trial  or  Subsequent  Proceeding's.  —  Notice  of  subse- 
quent proceedino;s  or  of  a  new  trial  need  not  be  given  in  those  jurisdic- 
tions where  the  parties  are  bound  to  take  notice  of  such  matters.^®  In 
some  jurisdictions,  however,  notice  of  new  trial  is  necessary,'**'  unless 
it  is  waived. '^^ 

5.  Continuances.  —  The  trial  court  may  grant  continuances^''  in 


as  ordinarily  would  entitle  a  party  to 
a  new  trial — thus,  to  permit  the  in- 
troduction of  material  evidence, 
omitted  by  inexcusable  inadvertence,  or 
where  material  evidence,  not  cumu- 
lative, has  been  discovered  since  the 
submission  and  which  could  not  have 
been  sooner  discovered  in  the  exercise 
of  reasonable  diligence,  or  because  of 
matters  materially  affecting  the  rights 
of  the  parties  happening  subsequent  to 
the  decree  and  the  like.  Chicago,  M. 
&  St.  P.  Ey.  Co.  V.  Hemenway,  134 
Towa  52.3,  111  N.  W.  987. 

73.  Fohl  r.  Chicago  &  N.  W.  Ey. 
Co.,  84  Minn.  314,  87  N.  W.  919.  See 
supra,  VTT,  M,   1. 

74.  Black  v.  Black,  111  N.  C.  300, 
16  S.  E.  412. 

75.  Tuffree  V.  Stearns  Eanchos  Co. 
(Cal.),  54  Pac.  826,  overruling  Brady 
V.  Feisil,  .54  Cal.  180. 

76.  Hullett  V.  Baker,  101  Tenn.  689, 
49  S.  W.  757. 

[a]  New  Trial  Not  Necessary. — An 
order  remanding  for  new  trial  means 
the  same  as  remanding  for  such  fur- 
ther ](roceedings  as  the  parties  might 
be  entitled  to,  and  does  not  necessarily 
mean  a  retrial  on  the  merits  only,  as 
the  cause  may  abate.  Hullett  v.  Baker, 
101   Tenn.  6S9,  49  S.  W.  757. 

As  to  what  constitutes  a  trial,  see 
infra,  VIT,  M,  6,  a. 

77.  Martin  v.  Sexton,  160  Til.  371, 
43  N.  E.  349. 

fa]  A  delay  of  two  years  does  not 
show  a  wiiiv.T  of  a  riglit  to  new  trial. 
Canoaia  r.  Grand  Lake,  87  Minn.  347, 
92  N.  W.  215. 

[b]  New  Trial  a  Privilege. —  A 
mandate  which  contains  a  direction  to 
grant  a  n^w  trial  does  not  make  it 
compulsory,  Imt  intends  to  award  the 
pIainti(T  the   privilege  if  he  desires   it. 
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Atlanta,  K.   &  N.   Ey.   Co.  t\   Hooper, 
105  Fed.  550,  44  C.  C.  A.  586. 

78.  See  supra,  VII,  G. 

79.  See  notes  below. 

[a]  Notice  of  Entry  for  Trial. 
The  defendant  is  considered  as  having 
constructive  notice  that  the  plaintiff  in 
many  cases  is  permitted  to  enter  the 
cause  for  trial  on  reversal,  and  notice 
of  the  entry  need  not  be  given.  Jud- 
son   V.  Blaiicliard,  4   Conn.   557. 

[b]  On  reversal  the  defendant  is 
bound  to  attend  and  proceed  to  trial 
whenever  required  by  the  district 
court.  Notice  of  the  plaintiff's  pur- 
pose to  docket  the  cause  or  proceed 
to  trial  need  not  be  given  him.  Paul 
r.  Luttrell,  1   Colo.  491. 

fc]  Under  statute  providing  the 
cause  must  remain  on  the  calendar 
until  disposed  of,  a  second  notice  of 
trial  need  not  be  given  after  remand. 
In  re  Olson's  Est.,  17  S.  D.  1,  94  N.  W. 
421. 

[d]  Notice  of  hearing  of  petition 
of  executor  to  sell  property  need  not 
be  given  after  reversal  of  an  order  dis- 
missing a  ])ctitinn  to  require  him  to 
.sell  propertv.  In  re  Couts'  Est.,  100 
Cal.  400,  3-4 "  Pac.  865. 

80.  la. — National  Loan  &  Inv.  Co. 
r.  Bleasdale,  159  Iowa  529,  141  N.  W. 
456;  Messenger  r.  Marsh,  6  Iowa  491. 
Minn.— Mead  r.  Billings,  43  Minn.  239, 
45  N.  W.  228.  N.  D.— Oswald  r.  Moran. 
9  N.  D.   170,  82  N.  W.  741. 

As  to  notice  of  trial  generally,  see 
the  title   "Trial." 

81.  Oswabl  r.  Moran,  9  N.  D.  170, 
82   N.   W.   741. 

82.  Idaho. — Huber  i\  Mother  Aurelia, 
13  Idaho  276.  89  Pac.  942.  S.  D.— /?i 
re  Olson's  Estnte,  17  S.  D.  1.  04  N.  W. 
421.     Va.--C(mt.   /•.   Mister,  79   Va.  5. 

[a]     Where  a  continuance   is   asked 
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aceorclance  with  the  general  principles  elsewhere  treated.®'^ 

6.  Nature  of  and  Proceedings  on  Trial.  —  a.  Generally. ^^  —  On 
remand  for  a  new  trial  it  is  the  duty  of  the  court  to  proceed  in  such 
retrial  in  conformity  with  the  mandate  or  directions  of  the  higher 
court, ^"^  as  if  there  had  been  no  previous  trial,  so  far  as  practicable.^^ 
The  trial  may  be  a  judicial  examination  of  the  issues  either  of  law" 
or  of  fact.'^^'  A  nonsuit  may  be  granted,"^^  or  there  may  be  a  judgment 
on  the  pleadings°°  in  an  appropriate  case. 

b.  Issues  and  Evidence.  —  Generally  a  new  trial  on  the  facts  neces- 
sitates a  retrial  of  all  the  issues  of  fact,^^  whether  the  errors  do  or  do 


because  of  absence  of  a  former  witness, 

and  it  appears  that  the  facts  expected 
to  be  proved  by  him  are  in  contlict 
with  his  testimony  on  the  former  trial, 
the  court  may,  in  its  discretion,  deny 
a  continuance.  Huber  v.  Mother 
Aurelia,  13  Idaho  276,  89  Pac.  942. 

83.  See    the    title    "Continuances." 

84.  As  to  trial  generally,  see  the 
title  "Trial,"  and  cross-references 
thereunder. 

As  to  reference,   see  supra,  VIT,  K. 
As   to    amendments    and    additional 
pleadings,  see  supra,  VII,  I. 

85.  McMurray  r.  St.  Louis,  I.  M.  & 
S.  E.  Co.,  161  Mo.  App.  133,  142  S.  W. 
479;  State  ex  rel.  Miller  v.  Dudley 
(Okla.),  165  Pac.  127.  See  the  title 
"Law  of  the  Case." 

86.  Farmer  v.  Atlantic  Coast  L.  R. 
Co.,  205  Fed.  319;  Nohrden  r.  North- 
eastern R.  Co.,  59  S.  C.  87,  101,  37 
S.   E.   228,  82   Am.  St.  Rep.   826. 

[a]  The  jury  must  act  on  its  own 
responsibility  uninfluenced  by  the  ac- 
tion of  the  previous  jury.  Nohrden  v. 
Northeastern  R.  Co.,  59  S.  C.  87,  101, 
37   S.   E.   228,   82   Am.   St.   Rep.   826. 

[bj  Stipulations  as  to  Former  Tes- 
timony.— Parties  may  agree  to  receive 
either  the  whole  or  certain  portions  of 
the  testimony  taken  at  the  former 
trial.  Nohrden  v.  Northeastern  R.  Co., 
59  S.  C.  87,  101,  37  S.  E.  228,  82  Am. 
St.  Rep.  826. 

[c]  Incompetent  evidence  received 
at  the  former  trial  without  objection, 
must  be  excluded  if  objected  to  when 
offered  on  the  second  trial.  Nohrden 
V.  Northeastern  R.  Co.,  59  S.  C.  87, 
101,  37  S.  E.  228,  82  Am.  St.  Rep. 
826.     See  9  Ency.  of  Ev.  45. 

87.  Dodge  v.  United  States,  131  Fed. 
849,  65  C.  C.  A.  603;  McMurray  i:  St. 
Louis,  L  M.  &  S.  R.  Co.,  161  Mo.  Ap.p. 
133,  142  S.  W.  479.  j 

88.  McMurray   v.   St.   Louis,   I.   M.  ' 


&    S.    R.    Co.,    161    Mo.    App.    133,    142 
S.   W.  479. 

89.  See  supra,  VII,  G;  and  generally 
tlie  title  "Dismissal,  Discontinuance 
and  Nonsuit." 

90.  Dodge  V.  United  States,  131  Fed. 
849,  65  C.  C.  A.  603. 

91.  U.  S.— Farmer  v.  Atlantic  Coast 
Line  R.  Co.,  205  Fed.  319.  Cal.— Cohen 
V.  La  Canada  L.  &  W.  Co.,  151  Cal. 
680,  91  Pac.  584,  11  L.  R.  A.  (N.  S.) 
752;  Hidden  v.  Jordan,  28  Cal.  301; 
Gazos  Creek  Mill  &  Lumb.  Co.  v.  Co- 
burn,  8  Cal.  App.  150,  96  Pac.  359; 
Riley  V.  Loma  Vista  Ranch  Co.,  5  Cal. 
App.  25,  89  Pac.  849.  Conn.— Fritts 
r.  New  York  &  N.  E.  R.  Co.,  63  Conn. 
452,  28  Atl.  529.  la.— Landis  v.  Inter- 
urban  R.  Co.,  173  Iowa  466,  154  N.  W. 
607  (citing  numerous  Iowa  cases); 
Seevers  v.  Cleveland  Coal  Co.,  166  Iowa 
284,  147  N.  W.  761.  Minn.— Min- 
neapolis Mill  Co.  V.  Minneapolis  &  St. 
L.  R.  Co.,  58  Minn.  512,  60  N.  W. 
341.  N.  H.— Raynes  r.  Ravnes,  55  N. 
H.  514.  N.  C— Hickory  v.  Southern  B. 
Co.,  138  N.  C.  311,  50  S.  E.  683.  S.  0. 
Rowe  V.  Southern  Ry.,  89  S.  C.  217,  71 
S.  E.  833.  S.  D. — Meadows  v.  Oster- 
kamp,  19  S.  D.  378,  103  N.  W.  643. 
Utah.— Latter-Day  Saints  r.  Watson, 
27  Utah  538,  76  Pac.  706. 

[a]  Upon  Pleadings  Unaffected  by 
Evidence  in  First  Trial.— A  new  trial, 
upon  a  remand  for  new  trial  must  be' 
upon  the  pleadings  as  they  appear,  ir- 
respective of  what  testimony  may 
have  been  put  in  or  rulings  made 
thereupon  at  the  first  trial.  The  sec- 
ond trial  is  to  be  upon  its  own  merits 
as  a  new  trial  under  rules  laid  down 
by  the  appellate  court  upon  the  issues 
existing  in  the  pleadings  and  the  tes- 
timony  adduced  at  such  new  trial 
Parmer  v.  Atlantic  Coast  Line  R.  Co., 
205  Fed.  319. 
[b]     Unless  the  court  permits  amend- 
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not  affect  the  findings  of  fact.^-  But  it  is  otlu-rwise  whcvQ  a  new  trial 
is  ordererl,  as  to  certain  issues  only/^^  or  where  ordered  with  directions 
to  perform  certain  acts,®*  or  determine  certain  facts."^  A  limitation  as 
to  issues  of  fact  to  be  retried  does  not  preclude  the  parties  from  rais- 
ing any  questions  of  law  fairly  arising  upim  tlic  trial.''*'  Issues  which 
have  been  determined  on  their  merits  on  appeal  cannot  be  retried  be- 
low,^' but  issues  lel't  open  may  be>'^ 

Right  To  Introduce  Evidence.  —  On  the  retrial,  the  parties  have  a  right 
to  introduce  a  new  evidence®^  and  establish  a  new  state  of  facts.^    But 


ments  to  the  pleadings  or  changes  or- 
ders made  before  the  trial,  the  ease 
stands  for  re-trial  on  the  same  issnes 
previously  formed.  Palmer  v.  Woods, 
149  111.  'U6,  35  N.  E.  1122.  As  to 
limits  of  right  to  amend,  see  sxipra, 
VII,  I. 

92.  Fritts  v.  New  York  &  N.  E.  E. 
Co.,  63  Conn.  4.52,  28  Atl.  529. 

93.  U.  S. — Kneeland  f.  American  L. 
&  T.  Co.,  138  U.  S.  509,  11  Sup.  Ct. 
426,  34  L.  ed.  1052;  Brent  r.  Chas.  H. 
Lilly  Co.,  202  Fed.  ,S35.  Cal.— Chandler 
V.  People's  Sav.  Bank,  73  Cal.  317,  11 
Pac.  791,  14  Pae.  864,  2  Am.  St.  Rep. 
812.  Colo. — Adams  v.  Warren,  27  Colo. 
293,  61  Pae.  609.  Ga.— Southern  R. 
Co.  V.  O'Brvan,  119  Ga.  147,  45  S.  E. 
1000.  ni.— Hook  r.  Richeson,  115  111. 
431,  444,  5  N.  E.  98.  la.— Seevers  v. 
Cleveland  C»al  Co.,  166  Iowa  284,  147 
N.  W.  761  (construing  the  remanding 
order) ;  Stevens  v.  Ellsworth,  94  Iowa 
758,  64  N.  W.  668;  Miller  v.  Corbin, 
48  Iowa  52 "i.  Kan,— Epp  r.  Hinton,  98 
Kan.  238,  157  Pac.  1183;  Evans  v.  Mose- 
Iv,  87  Kan.  447,  124  Pac.  422.  Neb, 
Olson  r.  Lamb,  61  Neb.  484,  85  N.  W. 
397.  N.  H. — Crowley  v.  Crowley,  76 
N.  H.  342,  82  Atl.  8.39.  N,  C— Sloan 
r.  Hart,  153  N,  C.  183,  69  S.  E.  50; 
Satterthwaite  v.  Goodvear,  137  N,  C. 
302,  49  S.  E.  205.  Tex.— Wells  v.  Lit- 
tlefield,  62  Tex.  28. 

fa]  A  form  of  issue  in  substantial 
accordance  with  the  issue  directed  is 
sufficient.     Com.   r.  Z^Iister,  79   Va.  5. 

[b]  If  a  petition  contains  several 
causes  of  action,  (1)  and  there  is  error 
as  to  one,  a  reversal  of  the  judgment 
and  remand  for  further  proceedings 
does  not  vacate  the  verdicts  as  to  the 
causes  in  which  no  error  occurred  and 
necessitate  a  retrial  of  those  issues. 
The  verdicts  as  to  them  remain  in  full 
force  until  a  retrial  of  the  other  cause 
and  then  on  all  the  verdicts  a  new 
judgment  is  rendered.  Gamble  r.  Gib- 
son, 83  Mo.  290.     (2)  But  see  Vernon 
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V.  O'Bannon  Co.,  86  App.  Div.  374,  83 
N.  Y.  Supp.  878,  holding  that  an  af- 
firmance of  an  order  granting  a  motion 
to  set  aside  a  verdict  for  the  plaintitf 
on  one  count  and  denying  similar  mo- 
tion directed  to  the  second  count  en- 
titles the  parties  to  a  retrial  of  the 
entire  cause,  the  order  of  affirmance 
being  silent  on  this  point,  since  there 
cannot  be  two  judgments  in  the  same 
case. 

94.  Butler  r.  Barnes,  61  Conn.  399, 
24  Atl.  328. 

95.  Kan. — Martin  r.  Atchison,  T.  & 
S.  F.  R.  Co.,  98  Kan.  381,  157  Pac. 
1172;  Oregon  R.  &  Nav.  Co.  r.  Thisler, 
96  Kan.  184,  150  Pac.  580.  La.— Police 
Jury  r.  Texas  &  P.  R.  Co.,  129  La. 
890,  57  So.  163.  Tex.— McConnell  v. 
Wall,  67  Tex.  352,  5  S.  W.  681. 

96.  Hagerman  r.  Bates,  24  Colo. 
71,  49  Pac.  139,  unless  already  passed 
upon  by  the  higher  court. 

97.  Ala, — See  Bohanan  r.  Darden,  7 
Ala.  App.  220,  223,  60  So.  955.  Ark. 
Dyer  t:  Ambleton,  56  Ark.  170,  19  S, 
W,  574,  Colo, — Hagerman  r.  Bates,  24 
Colo,  71,  49  Pac.  139.  Fla.— McKin- 
non  V.  Johnson,  57  Fla.  120,  48  So. 
910.  lU.— Blackabv  r.  Blackaby,  189 
111.  342,  59  N.  E.  602;  Hardin  r.  Shedd, 
177  111.  123,  52  N.  E.  380.  Mo.— Gamble 
t'.  Gibson,  83  Mo.  290.  Pa.— Fellows 
V.  Loomis,  204  Pa.  225,  53  Atl.  998. 
S.  C— Sanders  r.  Bagwell,  37  S.  C 
145,  15  S.  E.  714,  16  S.  E.  770.  Tex. 
Wells  r.  Littlefield,  62  Tex.  28.  Va. 
Holleran  r.  Mcisel,  91  Va.  143,  21  S.  E. 

j  658;  Robinson  v.  Crenshaw,  84  Va.  348, 
I  5  S.  E.  222. 

98.  McKinnon  v.  Johnson,  57  Fla. 
120,  48  So.  910. 

I      99.     Huber   v.    Mother    Aurelia,     13 

I  Idaho  276,  89  Pac,  942;  Dodge  v.  Gay- 
lord,  53  Ind.  365. 

'  New  evidence  on  reference,  see 
supra,  VII,  K. 

I      1.     Eckert  v.  Binkley,  134  Ind,  614, 
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where  the  evidence  already  taken  on  an  issue  is  ample,  it  has  been 
held  that  the  court  may  in  its  discretion  refuse  to  take  further  evi- 
dence and  may  determine  the  issue  on  the  evidence  previously  taken.* 

c.  Jury.  —  The  effect  of  a  reversal  and  remand  for  new  trial  is  to 
send  the  ease  back  to  be  tried  in  the  usual  and  customary  way,  with 
or  without  a  jury  as  may  thereafter  be  determined.^ 

d.  Instructions.^  —  In  giving  instructions,  the  court  should  not  dis- 
regard the  views  of  the  appellate  court,^  but  tlie  court  need  not  use  the 
exact  language  of  the  appellate  decision,  if  the  effect  is  preserved,^ 
and  should  not  incorporate  in  its  instructions  the  opinion  of  the  appel- 
late court  in  full.^ 

e.  Argument  of  Counsel.  —  The  trial  court  may  refuse  to  allow 
counsel  to  read  the  appellate  decision  to  the  .jury.^ 

f .  Directing  Verdict.  —  The  court  may  direct  a  verdict  if  the  facts 
warrant  it.® 

N.  Allowing  Interest,  Damages  and  Costs.  — interest.  —  Where 
on  reversal  the  question  of  interest  is  left  open,  the  trial  court  may  al- 
low it,"  but  it  cannot  do  so  where  the  affirmance  of  the  judgment  says 


33  N.  E.  619,  34  N.  E.  441;  Dodge  v. 
Gaylord,  53  Ind.  365. 

[a]  The  fact  that  a  case  was  tried 
on  a  different  theory  on  a  former  hear- 
ing does" not  deprive  the  party  of  the 
right  to  prove  anything  material  to 
the  controversy  on  the  second  triaL 
Farrow  v.  Wooley,  149  Ala.  373,  43 
So.  144.  Compare  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Hemenway,  134  Iowa  523, 
111  N.  W.  987. 

2.     See  infra,  this  note. 

[a]  Where  on  the  first  trial  numer- 
ous experts  v/ere  heard  as  to  the  value 
of  property  involved,  on  remand  to  de- 
termine tlie  value  of  the  property  the 
trial  court  may  determine  the  issue 
from  the  evidence  already  introduced. 
But  it  may  take  further  testimony  as 
to  this  issue  if  it  chooses  to  do  so. 
Oliver  v.  Lansing,  51  Neb.  818,  71  N. 
W.   735. 

[b]  Retaking  Account. — Where  on 
reversal  all  the  issues  are  determined 
except  as  to  an  accounting  which  the 
trial  court  is  directed  to  retake  with 
specific  directions  as  to  certain  allow- 
ances and  credits,  the  accounting  may 
be  retaken  de  novo  or  the  court  may 
determine  it  on  the  evidence  already 
taken.  Olson  v.  Lamb,  61  Neb.  484, 
85  N.  W.  397. 

3.  Hopkins  V.  Sanford,  41  Mich. 
243,  247,  2  N.  W.  39.  See  Oliver  v. 
Lansing,  51  Neb.  818,  71  N.  W.  735, 
and  the  title   "Juries  and  Jurors." 

4.  As  to  instructions  generally,  see 
the  title  "lostructioiis." 


5.  Cal. — James  v.  E.  G.  Lyons  Co., 
147  Cal.  69,  81  Pac.  275.  111.— Chicago 
&  A.  E.  Co.  V.  American  S.  Co.,  190 
111.  268,  60  N.  E.  518.  Mo.— Loehner 
V.  Home  Mut.  Ins.  Co.,  19  Mo.  628, 
N.  J.— Brink  v.  North  Jersey  St.  E. 
Co.,  77  N.  J.  L.  191,  71  Atl.  1120. 
Va.— Chaffin  v.  Lynch,  84  Va.  884,  6 
S.  E.  474.  Wash. — Neitzel  v.  Spokane 
I.  E.  Co.,  80  Wash.  30,  41,  141  Pac. 
186. 

[a]  An  instruction  which  was  held 
to  be  improperly  refused  at  the  first 
trial  may  be  given  on  the  second,  the 
evidence  being  the  same.  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Smith  (Tex.  Civ. 
App.),  24  S.  W.  668. 

6.  Sanders  v.  Bagwell,  37  S.  C.  145, 
15  S.  E.  714,  16  S.  E.  770. 

7.  Cloud  V.  Vickers,  62  Kan.  25,  61 
Pac.  39L 

8.  See  2  Standard  Proc.  813,  note 
55. 

9.  Chapman  v.  Yellow  Poplar  Lum- 
ber Co.,  89  Fed.  903,  32  C.  C.  A.  402; 
Claflin  /;.  DuBois,  52  Hun  610,  5  N.  Y. 
Supp.  86,  22  N.  Y.  St.  551,  holding 
a  direction  of  verdict  without  evidence 
to  be  ei'roneous  where  the  appellate 
court  merely  held  the  evidence  was 
sufficient  to  be  submitted  to  the  jury 
and  ordered  a  new  trial.  See  generally 
the  title  "Verdict." 

10.  In  re  City  Nat.  Bank,  153  U.  S. 
246,  251,  14  Sup.  Ct.  804.  38  L.  ed. 
705;  Steinfeld  i'.  Zeekendorf,  15  Ariz. 
335,  138  Pac.  1044. 

Vol.  XIX 


344    MANDATE  AND  PROCEEDINGS  THEREAFTER 


nothing  about  interest  as  this  is  to  be  taken  as  a  declaration  tb^t  no 
interest  is  to  be  allowed.^^  Nor  can  it  allow  interest  where  the  nuindate 
directs  a  particular  jud?zment  without  niakino;  any  provision  for  in- 
terest,^^  unless  authorized  by  statute,^^  although  it  has  been  held  it  may 
do  so  where  the  direction,  although  silent  as  to  interest,  is  virtually  an 
affirmance  of  a  judgment  allowing  interest.'* 

Damages.  —  A  proceeding  to  assess  damages  may  be  taken  when- neces- 
sary to  give  eflFect  to  a  judgment  on  remittitur.^= 

Costs.  — Costs  may  be  allowed  by  the  trial  court  when  the  question 
is  left  open  by  the  mandate. '°  An  award  of  costs  by  the  appellate 
court'^  will  not  affect  a  prior  stipulation  as  to  costs." 


11  r.i  re  Washington  &  G.  K.  Co., 
140  U.  S.  91,  11  Sup.  Ct.  673,  35  L. 
ed.  339:  Boyce's  Exrs.  v.  Grundy,  9 
Pet.  (U.  S.)  275,  9  L.  ed.  127;  Green 
V.  Chicago,  etc.  R.  Co.,  49  Fed.  907, 
1  C.  C.  A.  478;  Louisville  Water  Co, 
V.  Clark,  15  Ky.  L.  Rep.  94. 

12  Md. — Carrington  v.  Basshor  Co., 
119  Md.  378,  86  Atl.  1030;  Winter's 
Exrs.  V.  Gittings,  102  Md.  464,  62  Atl. 
1033  Mo.— Citizens'  Nat.  Bank  v. 
Donnell,  195  Mo.  564,  94  S.  W.  516. 
Ueb.— See  State  v.  Norris,  61  Neb.  461, 
85  N.  W.  435,  holding  court  did  not 
disobey  mandate.  Wash.— German- 
American  State  Bank  v.  Sullivan,  50 
Wash.  42,  96  Pac.  522. 

13.  Metcalf  r.  Watertown,  68  Fed. 
859,  16  C.  C.  A.  37;  Scullin  v.  Wabash 
R.  Co.,  192  Mo.  6,  90  S.  W.  1028,  hold- 
ing interest  shall  be  allowed  from  the 
date  of  rendition  not  from  the  date 
of  the  original  judgment  which  was  set 
aside  on  a  motion  for  a  new  trial 
afterwards  reversed. 

14.  Fairhaven  Land  Co.  v.  Jordan,  6 
Wash.  551,  34  Pac.  142.  See  also 
Whitehead,  Jr.  V.  Brothers  Lodge,  24 
Ky.  L.  Rep.  1633,  71  S.  W.  933. 

15.  Bossout  v.  Rome,  W.  &  O.  R. 
Co.,  131  N.  Y.  37,  29  N.  E.  753,  where 
the  effect  of  the  aflarmance  was  the 
same  as  if  a  default  had  occurred. 

[a]  On  a  mandate  directing  the  dis- 
missal of  a  bill  for  an  injunction,  the 
court  may  assess  damages  as  this  ques- 
tion is  incidental  to  the  principal  case 
and  was  not  disposed  of  on  appeal. 
Dodge  V.  Cohen,  14  App.  Cas.  (D.  C.) 
582,  596.  Assessment  of  damages  in 
injunction  suits  where  an  appeal  is 
taken.      13    Standard    Proc.    317,    319. 

[b]  If  found  previously  on  refer- 
ence, a  further  assessment  of  damages 
is  not   necessary.     Wright  v.  Mt.  Ver- 
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non,  78  App.  Div.  467,  79  N.  Y.  Supp. 
894. 

[c]  In  Kentucky,  the  court  may, 
under  statute,  award  damages  on  af- 
firmance of  superseded  judgments  on 
the  filing  and  entry  of  mandate.  Cun- 
ningham V.  Clay's  Admr.,  132  Kv.  129, 
116  S.  W.  299. 

As  to  assessment  of  damages  in  de- 
fault cases,  see  14  Standard  Proc. 
892. 

16.  U.  S.— 7n  re  Citv  Nat.  Bank, 
153  U.  S.  246,  14  Sup.  Ct.  804,  3S  L. 
ed.  705.  N.  Y. — Union  India  Rubber 
Co.  V.  Babcock,  1  Abb.  Pr.  262,  4  Duer 
620.  R.  I.— Eiswald  r.  Nautical  Pre- 
paratory School,  75  Atl.  262.  S.  C. 
Padgett  r.  Cleveland,  37  S.  C.  513,  16 
S.  E.  481,  on  reversal. 

[a]  When  a  mandate  directing  a 
decree  is  silent  as  to  costs  in  the  trial 
<'ourt,  it  is  presumed  that  the  appellate 
court  intended  the  trial  court  to  exer- 
cise its  own  discretion.  Brueggemann 
r.  Young,  128  111.  App.  200.  See,  how- 
ever, Fulton  V.  KruU,  151  App.  Div. 
142,  135  N.   Y.   Supp.   432. 

[b]  If  the  appellate  court  on  re- 
versal awards  judgment  for  a  party  the 
court  below  will  enter  judgment  with 
costs  of  that  court.  McKnight  v. 
Craig's  Admr.,  6  Cranch  (U.  S.)  183, 
188,  3  L.  ed.  193.  See  also  Riddle  v. 
Mandeville,  6  Cranch  (U.  S.)  86,  3  L. 
ed.   161. 

17.  Mayor  v.  Buchanan,  3  Cal.  212. 
See  generally  the  title  "Costs." 

fa]  Separate  BilLs. — An  affirmance 
with  costs  does  not  authorize  the  trial 
court  to  award  separate  bills  of  costs 
to  each  of  the  appellants.  Isola  v. 
Weber,  12  App.  Div.  267,  42  N.  Y. 
Supp.    615. 

18.  Clark  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  105  Fed.  552. 
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0.  Enforcement  of  Judgment.  —  Whether,  after  appeal,  the  judg- 
ment should  be  enforced  in  the  higher  or  the  lower  court,  is  discussed 
eJsewhere  in  this  work.^'  But  when  a  specified  judgment  is  directed  its 
execution  is  entirely  under  the  control  of  the  court  below,^" 

P.  R:eview.2i  —  Where  the  trial  court  has  not  complied  with  the 
mandate  or  directions  of  the  higher  court,  there  is  a  remedy  in  the 
lower  court,  in  some  jurisdictions,  by  bill  of  review^^  or  by  petition.^^ 

Q.  Impeachment  of  Mandate.  —  A  mandate  in  due  form  and 
properly  authenticated  imports  absolute  verity,-*  and  cannot  be  im- 
peached in  the  lower  court  bv  contradicting  the  record.-^ 

VIII.  JURISDICTION  OF  AND  PROCEEDINaS  IN  APPEL- 
LATE COURT  AFTER  REMAND.^^  —  A.  To  Recall  the  Mandate. 
The  court  has  power  to  recall  the  mandate  while  it  has  jurisdiction  of 
the  case,^^  but  it  cannot  do  so,  even  upon  stipulation, ^^  after  its  juris- 
diction is  divested  either  by  the  regular  issuance  or  by  the  transmis- 
sion and  filing  of  the  mandate  in  the  lower  court,  as  may  be  the  prac- 
tice in  the  particular  jurisdiction."^    The  court  has  powder  to  recall  its 


19.  See  15  Standard  Proc.  745. 

20.  Eemington  v.  Eastern  R.  Co., 
]09  Wis.  154,  84  N".  W.  898,  85  N.  W. 
321. 

[a]  Any  steps  in  the  way  of  ac- 
counting on  reference  or  otherwise 
which  may  be  necessary  to  render  en- 
forcement equitable  are  within  the  in- 
herent power  of  the  trial  court  on  mo- 
tion. Remington  v.  Eastern  R.  Co., 
109  Wis.  154,  84  N.  W.  898,  85  N.  W. 
321. 

21.  As  to  review  in  higher  court, 
see  infra,  VIII,  H. 

22.  Blondin  v.  Mc Arthur,  84  Vt.  516, 
80  Atl.  663.  See  generally  4  Standard 
Proc.  433. 

23.  Blondin  v.  McArthur,  84  Vt.  516, 
80  Atl.  663. 

[a]  A  petition  is  preferable  to  a 
bill  of  review.  Blondin  v.  McArthur, 
84  Vt.  516,  80  Atl.  663. 

As  to  power  of  court  over  its  own 
judgment  after  affirmance,  see  supra, 
VII,  E,  1,  b. 

24.  Stevenson  v.  Morris,  37  Ohio  St. 
10,  41   Am.  Rep.  481. 

25.  Stevenson  r.  Morris,  37  Ohio  St. 
10,  41  Am.  Rep.  481. 

[a]  Where  Attack  May  Be  Made. 
Any  attack  on  the  verity  of  recitals 
must  be  made  in  the  appellate  court. 
Stevenson  v.  Morris,  37  Ohio  St.  10,  17, 
41  Am.  Rep.  481. 

As  to  amendment  and  correction  of 
the   mandate,   see   infra,  VIII,  D. 

26.  When  jurisdiction  is  trans- 
ferred to  the  trial  court,  see  aupra,  VI. 


27.  Hosack  v.  Rogers,  7  Paige  (N. 
Y.)  108. 

[a]  Until  actually  and  regularly 
filed  (1)  in  the  lower  court,  the  remit- 
titur is  under  the  control  of  the  ap- 
pellate court  which  has  power  to  direct 
what  disposition  shall  be  made  of  it 
(Hosack  V.  Rogers,  7  Paige  [N.  Y.J 
108;  Cushman  v.  Hadfield,  15  Abb.  Pr. 
N.  S.  [N.  Y.]  109),  (2)  even  though 
it  may  have  been  entrusted  to  the 
party  to  be  transmitted  to  and  be  filed 
in  the  court  below.  Cushman  v.  Had- 
field,  15   Abb.   Pr.   N.   S.    (N.   Y.)    109. 

[b]  The  modification  of  the  decree 
after  issuance  but  before  the  filing  of 
the  remittitur  is  in  effect  a  recall  of 
the  mandate.  Hosack  v.  Rogers,  7  Paige 
(N.  Y.)    108. 

28.  State  ex  rel.  Burke  v.  Board  of 
County  Comrs.,  61  Wash.  684,  112  Pac. 
929. 

29.  Cal. — In  re  Levinson's  Estate, 
108  Cal.  450,  459,  41  Pac.  483,  42  Pac. 
479;  People  v.  Sprague,  57  Cal.  147. 
Ga. — Seaboard  Air-Line  R.  Co.  v. 
Jones,  119  Ga.  907,  47  S.  E.  320.  Me. 
Mather  v.  Cunningham,  106  Me.  115, 
75  Atl.  323.  Minn.— Rud  v.  Board  of 
County  Comrs.,  66  Minn.  358,  68  N.  W. 
1062,  69  N.  W.  886.  N.  D.— Patterson 
Land  Co.  v.  Lynn,  36  N.  D.  341,  162 
N.  W.  702;  Youmans  v.  Hanna,  35  N. 
D.  479,  160  N.  W.  705,  161  N.  W. 
757;  Hilmen  v.  Nvgaard,  31  N.  D.  419, 
154  N.  W.  529,  Ann.  Cas.  1917A,  282. 
Okla. — Thomas  v.  Thomas,  27  Okla.  784, 
801,  109  Pac.  825,  113  Pac.  1058,  Ann. 
Cas.   1912C,   713,  35   L.   R.   A.    (N.  S.) 
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mandate,  however,  if  it  issued  improperly  or  inadvertently,^"  or  for 
the  purpose  of  correcting  mistakes  or  errors,''^  of  settling  the  cost  bill,^' 
or  of  enl'orcintr  its  jiulgment,'''  at  any  time  during  the  term,-''  or  even, 
it  has  been  held,  after  the  term.^^ 

In  some  states,  the  appellate  court  may  determine  whether  it  \^^ll 
resume  jurisdiction  for  any  purpose,  and  when  it  has  done  so,  it  will 
request  the  court  below  to  return  the  remittitur,^^  but  before  it  can 


124.  Ore. — Ah  Lep  v.  Gong  Choy,  13 
Ore,  429,  11  Pac.  72,  quaere.  S.  C. 
Thomas  v.  Lynch,  87  S.  C.  44,  68  S.  E. 
817;  Carpenter  c.  Lewis,  G5  S.  C.  400, 
43  S.  E.  881;  McKenzie  v.  Sifford,  52 
S.  C.  394,  29  S.  E.  811,  denying  motion 
made  after  a  new  trial  was  had  in  the 
trial  court.  S.  D.— Dempsey  v.  Billing- 
hurst,  8  S.  D.  SG,  65  N.  W.  427. 

30.  Cal. — Oakland  v.  Facific  Coast 
L.  &  M.  Co.,  172  Cal.  332,  156  Pac. 
468;  Trurapler  v.  Trumjjler,  123  Cal. 
248,  55  Pac.  1008;  In  re  Levinson's 
Estate,  108  Cal.  450,  459,  41  Pac.  483, 
42  Pac.  479;  Hanson  v.  McCue,  43  Cal. 
178;  Vance  v.  Pena,  36  Cal.  328;  Row- 
land r.  Kreyenhagcn,  24  Cal.  52.  Minn. 
Rud  V.  Board  of  County  Comrs.,  66 
Minn.  358,  68  N.  W.  1062,  69  N.  W. 
886.  N.  D. — Patterson  Land  Co.  v. 
Lynn,  36  N.  D.  341,  162  N.  W.  702; 
Youmans  v.  Hanna,  35  N.  D.  479,  160 
N.  W.  705,  161  N.  W.  797;  Hilmen 
v.  Nygaard,  31  N.  D.  419,  154  N.  W. 
529,  Ann.  Cas.  1917A,  282;  Nystrom  v. 
Templeton,  17  N.  D.  463,  117  N.  W. 
473.  Ore. — Livesley  v.  Johnston,  47 
Ore.  193,  82  Pac.  854. 

Irregular  issuance  of  mandate  as 
divesting  jurisdiction,  see  supra,  VI. 

31.  U.  S. — Killian  V.  Ebbinghaus, 
111  U.  S.  798,  4  Sup.  Ct.  698,  28  L.  ed. 
593,  recalling  a  mandate  which  had  a 
wrong  title.  Cal. — Baker  v.  Southern 
California  Ry.  Co.,  130  Cal.  113,  62 
Pac.  302.  Ore. — Krause  v.  Oregon  Steel 
Co.,  50  Ore.  88,  91  Pac.  442,  92  Pac. 
810.  Wash. — Peabodv  v.  Edmonds,  72 
Wash.  604,  131  Pac.  250;  Bell  v.  Waud- 
by,  7  Wash.  203,  34  Pac.  917. 

32.  Krause  v.  Oregon  Steel  Co.,  50 
Ore.  88,  91  Pac.  442,  92  Pac.  810. 
See  also  Clark  v.  Lawrence  County,  24 
S.   D.   442,   123   N.   W.   868. 

33.  Krause  v.  Oregon  Steel  Co.,  50 
Ore.  88,  91  Pac.  442,  92  Pac.  810;  Pea- 
body  P.  Edmunds,  72  Wash.  604,  131 
Pac.  250;  Titlnw  r.  Cascade  Oatmeal 
Co..  16  W.-.sli.  r^r,,  m  Pac.  406. 

As  to  enforcement  of  mandate,  see 
infra.   \'III,  Cr. 
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34.  Livesley  v.  Johnston,  47  Ore. 
193,  82   Pac.   854. 

[a]  On  suggestion  of  error  in  the 
order  or  judgment,  tlie  court  may  re- 
call its  mandate  during  the  term. 
Grimes  v.  Bamdollar,  58  Colo.  421,  148 
Pac.  256;  Donncll  v.  Wright,  199  Mo. 
304,  97  S.  W.  928. 

35.  Vance  v.  Pena,  36  Cal.  328; 
Rowland  v.  Kreyenhagen,  24  Cal.  52; 
Williams  v.  Pacific  Surety  Co.,  66  Ore. 
151,  161,  127  Pac.  145,  131  Pac.  1021, 
132  Pac.  959,  133  Pac.  1186;  Krause  v. 
Oregon  Steel  Co.,  50  Ore.  88,  91  Pac. 
442,  92  Pac.  810.  See  Morrell  v.  Mil- 
ler, 28  Ore.  354,  369,  43  Pac.  490,  45 
Pac.  246,  query.  But  see  Miocene 
Ditch  Co.  V.  Campion  M.  &  T.  Co.,  197 
Fed.  497,  117  C.  C.  A.  61;  Waskey  v. 
Hammer,  179  Fed.  273,  102  C.  C.  A. 
629. 

[a]  After  the  term,  a  remittitur  may 
be  recalled  (1)  if  any  fraud  or  im- 
position has  been  practiced,  or  if  the 
order  of  dismissal  is  improvidently 
granted  on  a  false  suggestion  (Row- 
land V.  Kreyenhagen,  24  Cal.  52),  or 
(2)  mistake  of  fact.  Vance  v.  Pena, 
36  Cal.  328.  (3)  The  appellate  court 
has  power  after  the  term  to  recall  the 
mandate  to  correct  a  misprision  of  the 
clerk,  settle  the  cost  bill,  or  to  deter- 
mine matters  relating  to  its  enforce- 
ment but  not  to  modify  its  judgment. 
Krause  r.  Oregon  Steel  Co.,  50  Ore. 
88,  91   Pac.  442,  92   Pac.  810. 

30.  Franklin  Bank-Note  Co.  v. 
Mackey,  158  N.  Y.  683,  51  N.  E.  178, 
■ritinq  Buchanan  r.  Little,  155  N.  Y. 
635,  49  N.  E.  1094;  Moffett  V.  Elmen- 
dorf,  153  N.  Y.  674,  48  N.  E.  1105; 
Sweet  r.  Mowry,  l.-^S  N.  Y.  650,  34  N. 
E.  388,  and  Lawrence  v.  Church,  128 
N.  Y.  324,  28  N.  E.  499.  See  Williams 
V.  Pacific  Surety  Co.,  66  Ore.  151,  161, 
127  Pac.  145,  131  Pac.  1021,  132  Pac. 
059,  V^?,  Pac.  1186.  But  see  Ott  r.  Bor- 
ing, 131  Wis.  472,  110  N.  W.  824,  111 
N.  W.  833,  11  Ann.  Cas.  857,  criticising 
New  York  practice  as  opposed  to 
authority. 
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proceed  further,  it  must  be  repossessed  of  the  remittitur.^'^ 

The  proceeding  to  recall  a  mandate  is  by  notice  of  motion  and  affi- 
davits,^^ which  must  be  served  on  the  adversary  party .^^  The  moving 
party  must  proceed  promptly  and  if  he  is  guilty  of  laches  his  motion 
will  be  denied.^? 

B.  To  Order  Rehearing.  —  The  appellate  court  cannot  order  a 
rehearing  after  it  has  lost  jurisdiction  by  remitting  the  cause,*^  unless 
the  remittitur  issued  irregularly  or  improvidently/-  or,  it  has  been 
held,  the  mandate  was  issued  before  the  expiration  of  the  time  allowed 
for  filing  applications  for  a  rehearing.*-''  In  some  jurisdictions,  the 
court  may  during  the  term  recall  the  mandate  and  reconsider  the  cause 
if  it  satisfactorily  appears  that  substantial  justice  has  not  been  done.** 


S7.  Franklin  Bank-Note  Co.  v. 
Mackey,  158  N.  Y.  683,  51  N.  E.  178. 

38.  See  cases  cited  supra  this  sec- 
tion. 

[a]  The  grounds  on  which  the  mo- 
tion is  made  must  be  stated,  but  a 
failure  to  set  out  the  grounds  will  not 
preclude  relief  unless  it  appears  that 
the  omission  is  prejudicial  to  the  op- 
posite party.  Baker  v.  Southern  Cali- 
fornia Ky.  Co.,  130  Cal.  113,  62  Pac. 
302. 

[b]  The  court  will  not  consider  the 
propriety  of  an  award  to  which  no 
objection  has  been  previously  made. 
Crim  V.  Crim,  80  Ore.  88,  155  Pac. 
175,   1176. 

[c]  Eflect  of  Proceeding. — The  re- 
sumption of  jurisdiction  by  recalling 
the  maTidate  operates  simply  to  sus- 
pend the  proceedings  below  pending 
action  of  the  appellate  court.  And  an 
order  affirming  the  former  decision  is 
not  a  new  and  exclusive  decision  of 
the  appellate  court.  Sweet  V.  Mowry, 
138  N.  Y.  650,  34  N.  E.  388. 

39.  Thomas  v.  Lynch,  87  S.  C.  44, 
68  S.  E.  817. 

40.  Douglass  V.  Fulda,  59  Cal.  285; 
San  Francisco  v.  Calderwood,  58  Cal. 
355;  Peabodv  v.  Edmonds,  72  Wash. 
604,  131  Pac"  250. 

41.  U.  S. — Peck  V.  Sanderson,  18 
How.  42,  15  L.  ed.  262;  Sibbald  f. 
United  States,  12  Pet.  488,  9  L.  ed. 
1167.  See  Noonan  v.  Bradlev,  12  Wall. 
121,  129,  20  L.  ed.  279,  holding  that 
rehearings  are  never  granted  after  the 
mandate  has  been  sent  down  unless  the 
application  is  made  at  the  same  term 
except  in  cases  of  fraud.  Cal. — Durkee 
V.  Garvey,  84  Cal.  590,  24  Pac.  929. 
ria. — Merchants'  Nat.  Bank  v.  Grun- 
thal,  39  Fla.  388,  22  So.  685.  Ga. 
Seaboard  Air-Line  R.  Co.  v.  Jones,  119 


Ga.  907,  47  S.  E.  320.  Mont.— Merch- 
ants' Nat.  Bank  v.  Greenhood,  16 
Mont.  395,  460,  41  Pac.  250,  851;  Kimp- 
ton  V.  Jubilee  Placer  M.  Co.,  16  Mont. 
379,  41  Pac.  137;  Davis  v.  Clark,  2 
Mont.  394;  Columbia  Min.  Co.  v.  hol- 
ler, 1  Mont.  429.  S.  C— Hartsfield  v. 
Chamblin,  44  S.  C.  110,  21  S.  E.  798; 
Mx  parte  Dial,  14  S.  C.  584.  S.  D. 
In  re  Seydel's  Estate,  14  S.  D.  115,  84 
N.  W.  397;  Dempsey  v.  Billinghurst,  8 
S.  D.  86,  65  N.  W.  427.  Wash.— State 
ex  rel.  Burke  v.  Board  of  County 
Comrs.,  61  Wash.  684,  112  Pac.  929. 
Wis.— Ott  V.  Boring,  131  Wis.  472,  489, 
110  N.  W.  824,  111  N.  W.  833,  11  Ann. 
Cas.  857. 

[a]  An  application  for  a  rehearing 
(1)  after  a  remittitur  has  issued  and 
before  it  has  reached  the  trial  clerk 
win  not  be  entertained  (Seaboard  Air- 
Line  R\.  V.  Jones,  119  Ga.  907,  47  S. 
E.  320),  (2)  although  it  is  the  filing 
of  the  remittitur  which  reinvests  the 
trial  court  with  jurisdiction.  Knox  v. 
State,  113  Ga.  929,  39  S.  E.  330,  and 
see  supra,  VL 

42.  Nystrom  ly.  Templeton,  17  N.  D. 
463,  117'  N.  W.  473.  See  Nashua  & 
L.  R.  Corp.  V.  Boston  &  L.  R.  Corp., 
169  Mass.  157,  47  N.  E.  606,  holding 
the  remedy  where  the  appellate  court 
did  not  acquire  jurisdiction  is  by  pe- 
tition for  rehearing  and  not  by  a  bill 
to  review  the  judgment  entered  in  ac- 
cordance with  the  mandate. 

Compare  supra,  VIII,  A. 

43.  Chicago  &  N.  W.  R.  Co.  v.  Mc- 
Kinley,  99  U.  S.  147,  25  L.  ed.  272. 
Compare  infra,  VIII,  C. 

44.  Williams  r.  Pacific  Surety  Co., 
66  Ore.  151,  161,  127  Pac.  145,  131 
Pac.  1021,  132  Pac.  959,  133  Pac.  1186. 

As  to  recalling  mandate,  see  supra, 
VIII,  A. 
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C.  To  ^loDiFY  AND  Amend  Its  Judgment.  —  The  power  of  an  ap- 
pellate court  over  its  judgments,  like  that  of  the  trial  court,"  persists 
to  the  end  of  the  term  at  which  the  judgment  is  rendered,*^  unless 
earlier  terminated  by  the  regular  retransmission  of  the  cause  to  tlie  trial 
court,^^  except  where  the  court  repossesses  itself  of  jurisdiction,  where 
allowed,  by  requesting  a  return  of  the  mandate.*^  If  the  appellate 
judgment  is  improvidently  granted  upon  a  false  suggestion,"^  or  under 
a  mistake  as  to  the  facts,^°  the  appellate  court  has  not  lost  jurisdiction, 
and  will  recall  the  mandate  and  grant  proper  relief,  even,  it  has 
been  held,  after  the  adjournment  of  the  term.^^  Some  courts,  how- 
ever, hold  that  the  court  may  correct  its  judgment  without  recalling 


45.  See  the  title  "Judgments." 

46.  Q&.—I'i  re  Fite,  11  Ga.  App. 
665,  76  S.  E.  395.  lU.— Platte  Valley 
State  Bank  v.  National  L.  S.  Bank, 
155  111.  250,  4a  N.  E.  621.  Neb.— llor- 
ton  V.  State,  6o  Neb.  34,  88  N.  W. 
146.  Ore. — Livesley  r.  Johnston,  47 
Ore.  193,  82  Pac.  854.  Tex.— Texas  Co. 
V.  Charles  Clark  &  Co.  (Tex.  Civ. 
App.),  106  S.  W.  251.  Wash.— Titlow 
f.  Cascade  Oatmeal  Co.,  16  Wash.  676, 
48  Pac.  406.  Wis.— Ott  v.  Boring,  131 
Wis.  472,  487,  110  N.  W.  824,  111  N. 
W.  833,  11  Ann.  Cas.  857. 

See  2  Standard  Proc.  482;  15  Stand- 
ard Proc.  131. 

47.  Cal.— Lcese  r.  Clark,  20'  Cal. 
S87,  417.  But  see  Romine  v.  Cralle,  80 
Cal.  626,  22  Pac.  296,  holding  the  issu- 
ance of  a  remittitur  docs  not  deprive 
the  court  of  power  to  modify  an  order 
dismissing  an  appeal  so  as  to  read  ■ 
"without  prejudice."  Fla. — See  Mer- 
chants' Nat.  Bank  v.  Gruuthal,  39  Fla. 
388,  22  So.  685.  Ga. — Zorn  v.  Lamar, 
71  Ga.  85;  In  re  Fite,  11  Ga.  App.  665, 
76  S.  E.  397.  Nev.— See  Bullion  Min. 
Co.  V.  Croesus  G.  &  S.  Min.  Co.,  3 
Nev.  336.  N.  Y.— Martin  ; .  Wilson,  1  I 
N.  Y.  240;  Delaplaine  r.  Bergen,  7  Hill 
591.  N.  D.— Hilmcn  r.  Nygaard,  31  N. 
D.  419,  154  N.  W.  529,  Ann.  Cas.  1917A, 
282.  S.  C— Hartsfiold  r.  Chamblin,  44 
S.  C.  110,  21  S.  E.  798.  Wis.— Ott  v. 
Boring,  131  Wis.  472,  110  N.  W.  824, 
111  N.  W.  833,  11   Ann.  Cas.  857. 

fa]  Where  the  mandate,  although 
issu-ed,  has  not  been  presented  to  the 
lower  court  a  cloricai  error  in  the  Judg- 
ment may  be  corrected.  Bank  of  Com- 
monwealth r.  Wistar,  3  Pet.  (U.  S.) 
431,  7  L.  ed.   731. 

[b]  A  motion  to  open  a  default 
comes  too  late  when  made  after  filing 
of   the   remittitur   in   the   court   below. 
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Latson  r.  Wallace,  9  How.  Pr.  (N.  Y.) 
334. 

[cl  In  Nebraska,  the  court  may  al- 
ter or  modify  its  judgment  at  any 
time  during  the  term  unless  its  man- 
date has  boon  filed  and  acted  upon  by 
the  lower  court  prior  thereto.  Horton 
V.  State,  63   Neb.   34,  88   N.  W.   146. 

48.  Mo. — Donnell  r.  Wright,  199  Mo. 
304,  317,  97  S.  W.  928.  N.  Y.— Sweet 
V.  Mowry,  138  N.  Y.  650,  34  N.  E.  388. 
Ore. — Livesley  v.  Johnston,  47  Ore. 
193,  82  Pac.  854.  See  Williams  v. 
Pacific  Surety  "Co.,  66  Ore.  151,  161, 
127  Pac.  145,  131  Pac.  1021,  132  Pac. 
959,  133  Pac.  1186. 

Recalling  mandate,  see  supra,  VIII, 
A. 

49.  Trumpler  r.  Trumplcr,  123  Cal. 
248,  55  Pac.  1008;  Rowland  r.  Kreven- 
hagen,  24  Cal.  52,  59;  Utiderhil'l  v. 
Jericho,  66  Vt.  183,  28  Atl.  879. 

50.  Cal. — Trumpler  r.  Trumpler,  123 
Cal.  248,  55  Pac.  1008;  Rowland  v. 
Kreyenhagen,  24  Cal.  52,  59.  N.  J. 
King  V.  Ruckman,  22  N.  J.  Eq.  551. 
Vt.— Underbill  r.  Jericho,  66  Vt.  183, 
28  Atl.  879.  Wash.— Sears  v.  Seattle 
Consol.  St.  R.  Co.,  7  Wash.  286,  34 
Pac.  918;  Bell  v.  Waudby,  7  Wash. 
203,  34  Pac.  917,  where  judgment  for 
costs  was  rendered  against  persons  not 
served. 

fa]  In  South  Carolina  the  court 
cannot  recnll  its  mandate  to  correct 
any  clerical  or  other  errors  in  its  opin- 
ion. Carpenter  v.  Lewis,  65  S.  C.  400, 
43  S.   E.  881. 

51.  Rowland  r.  Kreyenhagen,  24 
Cal.  52,  59.  But  see  Miocene  Ditch 
Co.  V.  Campion  Min.  &  T.  Co.,  197 
Fed.  497,  117  C.  C.  A.  61,  holding  the 
power  of  the  court  ceases  with  the 
ending  of  the  term  and  issuance  of  the 
mandate  even  whore  the  judgment  was 
procured  by  fraud. 
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its  mandate,  for  the  motion  to  correct  the  jud^iient  is  in  effect  a  mo- 
tion to  recall  the  mandate.^^ 

D.  To  Amend  and  Correct  Its  Mandate.  —  Defects  and  irregular- 
ities in  the  mandate  may  be  corrected  by  the  court  which  issued  it^^ 
upon  proper  motion^*  and  order.^^ 

E.  To  Correct  Its  Record.  —  The  transmission  of  the  record  to 
the  lower  court  does  not  affect  the  power  of  the  appellate  court  to 
correct  the  mere  record  of  its  judgment  so  as  to  make  it  properly  ex- 
press such  judgment. ^^ 

F.  To  Stay  Proceedings.  —  The  higher  court  has  authority,  it  has 
been  held,  to  stay  its  own  mandate  until  a  rehearing  can  be  had,^^  or 
the  mandate  of  an  intermediate  appellate  tribunal  pending  a  petition 
in  error.^^  The  stay  of  proceedings  on  the  judgment  below  is  governed 
by  rules  elsewhere  treated.^^ 

G.  Enforcement  of  Mandate.  —  1.  Generally.  —  The  appellate 
court  has  jurisdiction  and  power  to  make  such  orders  concerning  the 


52.  Titlow  V.  Cascade  Oatmeal  Co., 
16  Wash.  676,  48  Pac.  406. 

53.  Cal. — San  Joaquin  &  K.  E.  C. 
&  Irr.  Co.  V.  Stevinson,  165  Cal.  540, 
132  Pac.  1021;  Baker  v.  Southern  Cal. 
E.  Co.,  130  Cal.  113,  62  Pac.  302.  Neb. 
Merriam  v.  Gordon,  20  Neb.  405.  30  N. 
W.  410.  N.  Y.— Matter  of  Osborne, 
209  N.  Y.  450,  484,  103  N.  E.  723,  50 
L.  E.  A.  (N.  S.)  510,  Ann.  Cas.  191 5A, 
298;  In  re  Tompkins'  Estate,  155  N. 
Y.  663,  49  N.  E.  1105;  Wakeman  v. 
Wilbur,  147  N.  Y.  657,  42  N.  E.  341, 
People  ex  rcl.  Schurz  v.  Cook,  111  N". 
Y.  688,  19  N.  E.  286. 

54.  San  Joaquin  &  K.  E.  C.  &  Irr. 
Co.  V.  Stevinson,  165  Cal.  540,  132  Pac. 
1021  (motion  to  recall  and  to  strike 
wrongful  insertions  by  the  clerk) ; 
Hascall  v.  Kinsf,  165  N.  Y.  288,  59  N. 
E.  132;  Franklin  Bank  Note  Co.  v. 
Macke,y,  158  N.  Y.  683,  51  N.  E.  178; 
Buchanan  v.  Little,  155  N.  Y.  635,  49 
N.  E.  1094;  Moffett  v.  Elmendorf,  153 
N.  Y.  674,  48  If.  E.  1105,  if  a  motion 
to_  amend  is  granted  the  lower  court 
will  be  requested  to  return  the  remit- 
titur for  amendment. 

[a]  Although  only  one  of  the  part- 
ies makes  the  motion,  complete  relief 
will  be  granted.  San  .Joaquin  &  K. 
E.  C.  &  Irr.  Co.  v.  Stevinson,  165  Cal. 
540,    132    Pac.    1021. 

[b]  When  Made.— A  motion  to  mod- 
ify a  mandate  being  in  the  nature  of 
a  petition  for  rehearing,  may  be  made 
during  the  time  allowed  for  a  rehear- 
ing notwithstanding  a  waiver  of  re- 
hearing by  the  adversary.  Pittsburgh, 
C.  C.  &  St.  L.  E.  Co.  V.  Mahoney,  148 


Ind.  196,  207,  46  K  E.  917,  47  N.  E. 
464,  62  Am.  St.  Eep.  503,  40  L.  E.  A. 
101. 

[c]  Before  Acted  Upon. — 'The  court 
may  correct  its  mandate  at  any  time 
during  the  term  unless  it  has  been 
acted  upon  by  the  lower  court  earlier. 
Horton  v.  State,  63  Neb.  34,  88  N.  W. 
146;  Merriam  v.  Gordon,  20  Neb.  405,  30 
N.  W.  410.  See  People  ex  rel.  Smith  v. 
Nelliston,  79  N.  Y.  638,  holding  the 
court  may  correct  its  mandate  before 
the  lower  court  has  acted  on  it. 

[d]  After  the  term  and  the  time 
for  rehearing  has  expired,  the  court 
has  no  power  to  correct  its  mandate. 
Southern  E.  Co.  17.  Glenn's  Admr.,  102 
Va.  529,  46  S.  E.  776.  Contra,  Wade 
V.  First  Nat.  Bank,  11  Bush  (Ky.) 
697;  Woods  v.  Eoman,  5  B.  Mon.  (Ky.) 
145. 

55^  In  re  Wheaton's  Will  (N.  J. 
Eq.),  67  Atl.  187. 

56.  Palmer  v.  Lawrence,  5  N.  Y. 
455;  Ott  V.  Boring,  131  Wis.  472,  492, 
110  N.  W.  824,  111  N.  W.  833,  11  Ann. 
Cas.   857. 

57.  Columbia  Min.  Co.  v.  Holter,  1 
Mont.  429. 

[a]  A  special  order  to  that  effect 
is  necessary  as  a  motion  for  a  rehear- 
ing does  not  per  se  operate  as  a  stay 
of  the  remittitur  and  mandate.  Colum- 
bia Min.  Co.  V.  Holter,  1  Mont.  429. 

58.  Texas  Bldg.  Assn.  v.  Aurora  F. 
&  M.  Ins.  Co.,  34  Ohio  St.  291. 

59.  See  the  title  "Supersedeas  and 
Stay  of  Proceedings,"  and  Bond  v. 
United  Eailroads,  169  Cal.  618,  147 
Pac.  465. 
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ease  as  may  be  necessary  to  enforce  its  mandate,""  until  its  jiidprment 
is  eompletely  executed  by  the  trial  court.*^^  Compliance  with  the  man- 
date may  be  enforced  by  proceedings  on  appeal  or  in  error,''^  or,  under 
proper  circumstances,  by  mandamus"^  or  any  other  appropriate  Avrit."* 
In  some  states  relief  may  be  had  by  contempt  proceedings,"'  or  by  rule 
against  the  judge  to  show  cause  why  he  should  not  obey  the  mandate.®' 
But  it  has  been  held  that  relief  l\v  motion  in  the  higher  court  will  not 
be  granted  where  the  lower  court  has  not  been  requested  to  act  in  con- 
formity with  the  decision  above."^  Proceedings  in  the  lower  court  for 
relief  are  treated  elsewhere.®^ 

2.  B}''  Mandamus.  —  A  court  which  issued  a  mandate  may  compel 
obedience  by  a  writ  of  mandamus,  if  the  mandate  leaves  nothing  to 
the  judgment  or  discretion  of  the  trial  court,"^  but  matters  left  to  the 


60.  Union  Trust  Co.  v.  Curtis  (Tnd.), 
116  X.  E.  916;  Wells  r.  Littlefiekl,  62 
Tex.  28;  Withcrspoon  r.  Daviss  (Tex. 
Civ.  App.),  163  S.  W.  700;  Taylor  v. 
Jones,  24  Tex.  Civ.  App.  201,  58  S. 
W.  47. 

61.  Wells  V.  Littlefipld,  62  Tex.  28. 

62.  See  infra,  VIII,  H. 

63.  See  infra,  VIII,  G,  2,  and  gen- 
erally the  title   "Mandamus." 

64.  WoUs   r.   Littloficld,  62  Tex.  28. 

[a]  Certiorari. — Edgar  r.  Greer,  14 
Iowa  211.  See  generally  the  title 
"Certiorari." 

[b]  Writ  of  Prohibition. — Harriman 
r.  County  Comrs.,  5:!  Me.  83.  See  gen- 
erally the  title  "Prohibition." 

65.  In  re  Mahon,  71  Cal.  586,  12 
Pac.  868.  See  generally  the  title 
' '  Contempt. ' ' 

68.  Burnett  v.  Cook,  132  Ky.  690, 
116  S.  W.  792;  Smith  v.  Cochran,  7 
Bush  (Kv.)  548;  Watson  v.  Avery,  3 
Buah    (Kv.)    635. 

67.  In  re  Rovall,  125  U.  S.  696,  8 
Sup.  Ct.  1392,  31  L.  ed.  855. 

[a]  A  motion  in  the  appellate  court 
to  set  aside  an  order  of  the  lower 
court  not  in  conformity  with  its  direc- 
tions will  not  lie,  since  the  remedy  is 
by  appeal.  Pringle  r.  Sizer,  3  S.  C. 
335.     Compare  infra,  VII,  G,  2. 

68.  See    supra,    VII,    P. 

69.  U.  S. — Ex  parte  Union  Steam- 
boat Co.,  178  U.  S.  317,  20  Sup.  Ct. 
904,  44  L.  ed.  1084;  In  re  Sanford  Fork 
&  Tool  Co.,  160  U.  S.  247,  16  Sup.  Ct. 
291,  40  L.  ed.  414;  In  re  Citv  Nat. 
Bank,  153  U.  S.  246,  14  Sup.  Ct.  804, 
38  L.  ed.  705;  Gaines  r.  Rugg,  148  U. 
S.  228,  241,  13  Sup.  Ct.  611,  37  L.  cd. 
432;  United  States  r.  Black,  128  U.  S. 
40,  9  Slip.  Ct.  12,  32  L.  ed.  354;  Ex 
liarte   Morris,    9    Wall.    605,    19    L.    ed. 
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799.  Ala. — Johnson  r.  Glasscock,  2 
Ala.  519.  Ark. — Ilopson  v.  Frierson, 
106  Ark.  292,  152  S.  W._1008;  Nunn 
r.  Robertson,  80  Ark.  350,  359,  97  S. 
W.  293,  Ann.  Cas.  1913E,  1197.  See 
Fakes  r.  Stanlev,  71  Ark.  30,  70  S.  W. 
307.  C.nl.— Dixon  v.  Risley,  114  Cal. 
204,  46  Pac.  5;  Ludlum  v.  Fourth  Dist. 
Court,  9  Cal.  7,  query.  Colo. — People 
V.  District  Court,  32  Colo.  166,  75  Pac. 
390.  D.  C.—3x  parte  Mansfield,  11 
App.  Cas.  558,  563.  Idaho. — ^Kroctch  r. 
Morgan,  10  Idaho  172,  77  Pac.  19; 
American  Hvdraulic  Placer  Co.  v. 
Rich,  8  Idaho  570,  69  Pac.  280.  Ind. 
Jared  v.  Hill,  1  Blackf.  155.  Kan. 
Duffitt  r.  Crozier,  30  Kan.  150,  1  Pac. 
69.  La. — State  ex  rel.  Presbry  v.  Judge 
of  Civil  Dist.  Court,  48  La.  Ann.  067, 
19  So.  666;  Cox's  Exrs.  r.  Thomas,  11 
La.  366.  Me. — Harriman  r.  County 
Comrs.,  53  Me.  83.  Mo. — State  ex  rel. 
Knisely  r.  Holtcamp,  266  Mo.  347,  181, 
S.  W.  1007;  State  ex  rel.  Metropolitan 
Land  Co.  r.  Douglass  (Mo.  App.),  83 
S.  W.  87.  See  State  v.  Boyle,  6  Mo. 
.\y)p.  57.  Neb. — State  r.  Thompson,  69 
Xeb.  157,  95  N.  W.  47;  State  r.  Dick- 
inson, 63  Neb.  869,  89  N.  W.  431; 
State  r.  Norris,  61  Neb.  461,  85  N. 
W.  435;  State  r.  Omaha  Nat.  Bank,  60 
Neb.  232,  82  N.  W.  850.  S.  D.— Schnep- 
per  r.  Whitinc.  IS  S.  D.  38,  99  N.  W. 
84.  Tex.— Wells  r.  Littlefield,  62  Tex. 
28;  Wood  r.  Wheeler,  9  Tex.  127; 
Withersnoon  v  Daviss  (Tex.  Civ.  App.), 
163  S.  W.  700;  Tavlor  r.  Jones,  24  Tex. 
Civ.  App.  201,  .58  S.  W.  47.  Utah. 
State  r.  Norrell,  17  Utah  8,  53  Pac. 
610.  Wash. — State  ex  rel.  Smith  v. 
Superior  Court,  71  Wash.  3.54,  128  Pac. 
648;  German- American  State  Bank  V. 
Sullivan,  50  Wash.  42,  96  Pac  522. 
W.  Va.— Butler  t.  Thompson,  52  W.  Va. 
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discretion  of  the  trial  court  will  not  be  revised,  reviewed,  or  controlled 
by  mandamus.'''^  Following  the  general  rule,  mandamus  will  not  issue 
if  there  exists  another  adequate  reraedy^^  by  writ  of  error  or  appeal.^' 
But  if  the  court  mistakes  or  misconstrues  the  decree  of  the  appellate 
court  and  does  not  give  full  effect  to  the  mandate,"  its  action  may  be 


311,  43  S.  E.  174;  Koonee  v.  Doolittle, 
48  W.  Va.  592,  37  S.  E.  644.  Wis. 
State  V.  Lurlwig,  146  Wis.  385,  132  N. 
W.  130;  Patten  Paper  Co.  v.  Green  Bay 
&  M.  Canal  Co.,  93  Wis.  283,  66  N.  W. 
601,  67  N.  W.  432. 

[a]  Where  the  court  refuses  obedi- 
ence, coercive  measures  should  be  re- 
sorted to  instead  of  a  proceeding  to 
reverse  the  refusing  order.  Levin  v. 
Hanley,  Wright    (Ohio)    588. 

[b]  Where  the  entry  of  a  judgment 
is  directed,  mandamus  will  lie  to  re- 
quire its  performance.  State  V.  Call, 
36  Fla.  30-5,  18  So.  771;  State  ex  rel. 
Metropolitan  Land  Co.  v.  Douglass 
(Mo.  App.),  S3  S.  W.  87. 

[c]  A  threat  by  a  judge  to  disobey 
a  mandate  is  not  such  a  disobedience 
as  justifies  resorting  to  mandamus  es- 
pecially where  it  is  denied  by  the 
judge.  Witherspoon  v.  Daviss  (Tex. 
Civ.  App.),  163  S.   W.   700. 

fd]     What      Court      May      Compel 
Obedience. — Where    the   United    States 
supreme  court  on  certiorari  remands  a 
cause  "to  the  said  circuit  court  of  ap- 
peals with    directions    to    dismiss    the 
appeals   and    to    remand    the    cause    to 
the    District    Court    .     .     .    for   further 
proceedings,"   the  ^circuit   court   of  ap- 
peals   may    enforce    obedience    to    the 
mandate  by  mandamus  as  the  form  of 
the    mandate    together    with    the    su-  | 
preme     court's    denial     of    mandamus,  I 
shows   that    it   was   intended    the    final  | 
direction     should    proceed     from     such  | 
court.    Ex  parte  Chicago  Title  &  Trust  i 
Co.,  146  Fed.   742,  77   C.   C.  A.  408. 

[e]     The   remedy   to    compel   obedi- 
ence   of    a    state    court    to    a  federal  ! 
court's   mandate   is   by   writ    of    error  j 
not   bv   mandamus.      In    re  Blake,    175  i 
U.  S.  114,  20  Sup.  Ct.  42.  44  L.  ed.  94. 
Compare  In   re  Eovall,   125   U.    S.   696, 
8  Sup.  Ct.  1392,  31  L.  ed.  855. 

[fl  Where  the  record  is  incomplete 
and  the  facts  cannot  be  determined  on 
the  record  in  court,  the  petition  will 
be  denied.  In  re  Postal  Tel.  Cable  Co., 
85  Fed.   853,  29   C.   C.   A.  456. 

Compelling  or  controlling  judicial 
action  by  mandamus,  see  generally  the 
title  "Mandamus." 


70.  U.  S.— 7)1  re  Blake,  175  U.  S. 
114,  20  Sup.  Ct.  42,  44  L.  ed.  94;  In  re 
Sanford  Fork  &  Tool  Co.,  160  U.  S. 
247,  16  Sup.  Ct.  291,  40  L.  ed.  414; 
City  Nat.  Bank  v.  Hunter,  152  U.  S. 
512,  14  Sup.  Ct.  675,  38  L.  ed.  534; 
Ex  parte  Denver  &  R.  G.  R.  Co.,  101 
U.  S.  711,  25  L.  ed.  872;  Ex  parte 
Medway,  23  Wall.  504,  23  L.  ed.  160; 
Ex  parte  Sawyei,  21  Wall.  235,  22  L. 
ed.  617;  James  v.  Central  Trust  Co., 
108  Fed.  929,  47  C.  C.  A.  374.  Cal. 
Dixon  V.  Risley,  114  Cal.  204,  46  Pac. 
5.  Colo. — People  i\  District  Court,  26 
Colo.  399,  58  Pac.  142.  ni.— Blatch- 
ford  V.  Newberry,  100  111.  484,  494. 
Mont. — 'State  ex  rel.  La  France  C.  Co. 
V.  District  Court,  40  Mont.  206,  105 
Pac.  721.  Okla.— State  ex  rel  Golds- 
borough  V.  Huston,  28  Okla.  718,  116 
Pac.  161. 

See  generally  the  title  "Mandamus." 
[a]     Where     mandate     directs     pro- 
ceedings to  be  as  right  and  justice  re- 
quire.    Ex  parte  Sawyer,  21  Wall.   (U. 
S.)   235,  22  L.  ed.  617. 

71.  Ex  parte  Union  Steamboat,  178 
U.  S.  317,  20  Sup.  Ct.  904,  44  L.  ed. 
1084;  In  re  Blake,  175  U.  S.  114,  20 
Sup.  Ct.  42,  44  L.  ed.  94;  In  re  Wash- 
ington &  G.  R.  Co.,  140  U.  S.  91,  11 
Sup.  Ct.  673,  35  L.  ed.  339;  Howe 
Mach.  Co.  V.  Dayton,  210  Fed.  801,  127 
0.  C.  A.  351;  Bu.tler  V.  Thompson,  52 
W.  Va.  311,  43  S.  E.  174.  See  generally 
the  title  "Mandamus." 

72.  In  re  Blake,  175  U.  S.  114,  20 
Sup.  Ct.  42,  44  L.  ed.  94. 

73.  TJ.  S.—In  re  Blake,  175  U.  S. 
114,  20  Sup.  Ct.  42,  44  L.  ed.  94;  In  re 
Potts,  166  U.  S.  263,  17  Sup.  Ct.  520, 
41  L.  ed.  994;  In  re  Sanford  Fork  &' 
Tool  Co.,  160  U.  S.  247,  16  Sup.  Ct. 
291,  40  L.  ed.  414;  Gaines  v.  Rugg,  148 
U.  S.  228,  13  Sup.  Ct.  611,  37  L.  ed. 
432;  In  re  Washington  &  G.  R.  Co., 
140  U.  S.  91,  11  Sup.  Ct.  673,  35  L.  ed. 
339;  Perkins  v.  Fourniquet,  14  How. 
328,  14  L.  ed.  441.  Neb.— State  v.  Dick- 
inson, 63  Neb.  869,  89  N.  W.  431; 
State  V.  Omaha  Nat.  Bank,  60  Neb.  232, 
82  N.  W.  850.  Okla.— Wellsville  Oil 
Co.  V.  Miller,  150  Pac.  186;  St.  Louis 
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controlled    bv    mnn.lMuuis.   notwithstanding   the   remedy   by   appeal. 
It  has  been  "held,  however,  that  if  the  court  has  acted  and  entered  a 
decree  unauthorized  bv  the  direction  of  the  mandate,  an  appeal,  not 
mandamus,  is  the  usual  and  proper  remedy/'  although  a  writ  ot  man- 
damus has  been  allowed  even  in  such  case." 

Jurisdictional  Amount.  -  Compliance  with  the  mandate  may  be  en- 
forced by  mandamus,  regardless  of  the  value  of  the  matter  in  con- 

^  men  Application  Made.  —  If  the  court  below  disobeys  or  mistakes 
th-  mcanincr  of  the  mandate,  the  aggrieved  party  may  apply  for  a 
mandamus  at  any  time.    It  is  not  necessary  to  await  final  decision  by 

the  court."  .  .         „    ,     , 

H  Appe.\l  and  Review. —  The  decision  of  the  lower  court  upon 
matters  left  open  by  the  mandate  may  be  reviewed  by  a  new  appeal  or 
writ  of  error,  which  indeed,  are  the  only  remedies  of  the  party  as  to 
such  matters.''"  So  also,  if  the  trial  court  disregards,  mistakes  or  mis- 
construes or  does  not  give  full  effect  to  the  mandate  of  tht-  appellate 
court,  its  action  may  be  controlled  by  a  new  appeal  or  writ  of  error.^" 


&  S.  F.  R.  Co.  V.  Hardy,  45  Okla.  423, 
]46  Pac.  3S.  S.  D.— Schnepper  v.  Whit- 
iDg,  18  S.  D.  38,  9^  N.  W.  84. 

74.  In  re  Potts,  166  U.  S.  263,  17 
Sup.  Ct.  520,  41  L.  ed.  994;  In  re  San- 
ford  Fork  &  Tool  Co.,  160  U.  S.  247, 
16  Sup.  Ct.  291,  40  L.  ed.  414;  Gaines 
f.  Caldwell,  148  U.  S.  228,  13  Sup.  Ct. 
611,  37  L.  ed.  432;  Schnepper  v.  Whit- 
ing, 18  S.  D.  38,  99  N.  W.  84.  _Com- 
■pare  Pringle  r.  Sizer,  3  S.  C.  335. 

fa]  The  Remedy  by  Appeal  Is  Not 
Fully  Adequate. — Gaines  v.  Rugg,  148 
U.  S.  228,  243,  13  Sup.  Ct.  611,  37  L. 
ed.   432. 

75.  Gavheart  v.  Childers,  137  Ky. 
479  125  S.  W.  1085;  Rohmeiser  v.  Ban- 
non,  15  Kv.  L.  Rep.  114,  22  S.  W.  27; 
Butler  r.  Thompson,  52  W.  Va.  311,  43 
S.  E.  174.  See  Pringle  t\  Sizer,  3  S.  C. 
335. 

76.  In  re  Washington  &  G.  R.  Co., 
140  U.  S.  91,  11  Sup.  Ct.  673,  35  L.  ed. 
339  (granting  mandamus  commanding 
court  to  vacate  its  judgment  so  far  as 
it  relates  to  matter  improperly  added); 
Schnepper  r.  Whiting,  IS  S.  D.  38,  99 
N.  W.  84,  granting  mandamus  com- 
manding the  court  to  vacate  a  judg- 
ment wrongfully  entered,  and  retry  the 
nase. 

77.  Citv  Nat.  Bank  r.  Hunter,  152 
IT.  9.  312,  14  Sup.  Ct.  675,  38  L.  ed. 
534. 

78.  United  States  r.  Fossatt,  21 
How.   (U.  S.)   445,  16  L.  ed.  185. 

79.  U.   S. — Ft   parte   Union   Steam- 
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boat  Co.,  178  U.  S.  317,  20  Sup.  Ct. 
904,  44  L.  ed.  1084;  In  re  Sanford 
Fork  &  Tool  Co.,  160  U.  S.  247,  16  Sup. 
Ct.  291,  40  L.  ed.  414;  Ex  parte  Rail- 
way Co.,  101  U.  S.  711,  720,  25  L.  ed. 
872;  Metcalf  r.  Watertown,  68  Fed. 
859,  16  C.  C.  A.  37,  citing  cases.  Cal. 
Dixon  V.  Risley.  114  Cal.  204,  46  Pac. 
5.  m. — Blatciiford  r.  Newberry,  100 
111.  484.  N.  M.— United  States  r.  Rio 
Grande  D.  &  Irr.  Co.,  13  N.  M.  386, 
85  Pac.  393.  OKla.— State  ex  rel  Golds- 
borough  V.  Huston,  28  Okla.  718,  116 
Pac.   161. 

80.  U.  S.—In  re  Blake,  175  U.  S. 
114.  20  Sup.  Ct.  42,  44  L.  ed.  94;  In  re 
Potts,  166  U.  S.  263,  17  Sup.  Ct.  520, 
41  L.  ed.  904;  In  re  Sanford  Fork  & 
Tool  Co.,  160  U.  S.  247,  16  Sup.  Ct. 
291,  40  L.  ed.  414;  Citv  Nat.  Bank  v. 
Hunter,  152  U.  S.  512,  14  Sup.  Ct. 
675,  38  L.  ed.  534;  In  re  Washington 
&  G.  R.  Co.,  140  U.  R.  91.  11  Sup.  Ct. 
673,  35  L.  ed.  339.  Ga.— Brooks  r.  Mil- 
ler, 113  Ga.  1008,  39  S.  E.  429.  111. 
Blatchford  r.  Newbcrrv,  100  111.  484; 
Vail  r.  Arkell,  43  HI.  App.  466.  Ky. 
Gavhea'-t  r.  Childers,  137  Ky.  472,  125 
S.  "W.  1085;  Barnett  r.  Cook,  132  Ky. 
690,  116  S.  W.  792.  Mont. — Montana 
L.  &  M.  Co.  r.  Obelisk  M.  &  C.  Co., 
16  Mont.  117,  40  Pac.  145.  S.  O. 
Pringle  r.  Sizer,  3  S.  C.  335.  Tex. 
Leeman  v.  Wheeler,  66  Tex.  154,  18  S. 
W.  446.  W.  Va. — Butler  r.  Thompson, 
52  W.  Va.  311.  43  S.  E.  174. 

[a]    Firal   Decree  Necessary. — Uni- 
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But  an  appeal  from  a  judgment  or  decree  in  precise  accordance  with 
the  mandate  will  not  be  entertained,^^  even  if  the  judgment  failed  to 
express  the  real  intention  of  the  appellate  court  f^  but  it  is  otherwise  if 
there  is  any  real  ground  for  contending  that  the  decree  does  not  con- 
form to  the  mandate.^^ 

The  appf-al  or  writ  of  error  brings  up  for  reexamination  proceedings 
subsequent  to  the  mandate  only;*'^  all  questions  determined  on  the 
first  appeal,  whether  expressly  or  by  necessary  implication,  are  not 


ted  States  v.  Fossatt,  21  How.  (U.  S.) 
445,  16  L.  ed.  185. 

[b]  Although  the  remittitur  is  not 
in  the  bill  of  exceptions,  the  court  can 
determine  whether  its  mandate  was 
followed  by  taking  notice  of  its  own 
records,  as  the  remittitur  consists  of 
a  copy  of  the  judgment  and  the  orig- 
inal is  in  court.  Warren  v.  Eobison, 
21  Utah  429,  61   Pac.   28. 

[c]  The  bill  of  exceptions  should 
be  transmitted  on  the  second  appeal. 
Hill  V.  American  Surety  Co.,  112  Wis. 
627,  88  N.  W.  642. 

81.  U.  S.— United  States  v.  New 
York  Indians,  173  U.  S.  464,  19  Sup. 
Ct.  487,  43  L.  ed.  769,  34  Ct,  CI.  542; 
Aspen  Min.  &  Smelt.  Co.  V.  Billings, 
150  U.  S.  31,  14  Sup.  Ct.  4,  37  L.  ed. 
986;  Mackall  v.  Richards,  116  U.  S. 
45,  6  Sup.  Ct.  234,  29  L.  ed.  558;  Stew- 
art V.  Salamon,  97  U.  S.  361,  24  L. 
ed.  1044;  Metcalf  v.  Watertown,  68 
Fed.  859,  16  C.  C.  A.  37.  D.  C— Mc- 
Lane  v.  Cropper,  6  App.  Cas.  422.  111. 
Ambler  v.  Glos,  247  HI.  31,  93  N.  E.  85. 
Mass. — Day  v.  Mills,  213  Mass.  585, 
100  N.  E.  1113;  Nashua  &  L.  R.  Corp. 
V.  Boston  &  L.  R.  Corp.,  169  Mass.  157, 
47  N.  E.  606.  Mo. — Meyer  i'.  Gold- 
smith, 196  S.  W.  745;  Scullen  v.  Wa- 
bash R.  Co.,  192  Mo.  1,  90  S.  W.  1026. 
Neb. — State  v.  Several  Parcels  of  Land, 
87  Neb.  84,  126  N.  W.  1001;  Kerr  v. 
McCreary,  86  Neb.  786,  126  N.  W.  299; 
Oliver  v.  Lansing,  51  Neb.  818,  71  N. 
W.  735.  Nev. — Van  Sickle  v.  Haines, 
8  Nev.  164.  N.  J. — Jenkins  v.  Guaran- 
tee Trust  &  S.  D.  Co.,  55  N.  J.  Eq.  798, 
38  Atl.  695.  Okla.— McClung  i\  Har- 
ris, 11  Okla.  64,  65  Pac.  941.  Ore; 
Bertin  v.  Mattison,  81  Ore.  482,  159 
Pac.  1167.  Wis. — Patten  Paper  Co.  v. 
Green  Bay  &  M.  Canal  Co.,  93  Wis. 
283,  66  n!  W.  601,  67  N.  W.  432. 

fa]  Disposition  of  Appeal. — If  an 
appeal  is  taken,  the  court  will  on  ap- 
plication of  the  appellant  examine  the 
decree  entered  to  ascertain  if  it  con- 
forms to  the  mandate.    If  it  does,  the 


appeal  will  be  dismissed  with  costs;  if 
it  does  not  the  case  will  be  remanded 
with  proper  directions  for  the  correc 
tion  of  the  error.  The  same  rule  ap 
plies  to  writs  of  error.  Steinfeld  v 
Zeckendorf,  239  U.  S..  26,  36  Sup.  Ct 
14,  60  L.  ed.  125;  United  States  v. 
New  York  Indians,  173  U.  S.  464,  19 
Sup.  Ct.  487,  43  L.  ed.  769,  34  Ct.  CI. 
542;  Stewart  v.  Salamon,  97  U.  S.  361, 
24  L.  ed.  1044;  Metcalf  v.  Watertown, 
68  Fed.  859,  16  C.  C.  A.  37. 

82.  Everett  v.  Gores,  92  Wis.  527, 
66  N.  W.  616. 

[a]  The  remedy  of  a  party  who  be- 
lieves the  judgment  ordered  is  erron- 
eous is  by  a  motion  in  the  appellate 
court  for  a  rehearing.  Oliver  v.  Lan- 
sing, 51  Neb.  818,  71  N.  W.  735. 

83.  U.  S.— United  States  v.  New 
York  Indians,  173  U.  S.  464,  19  Sup. 
Ct.  487,  43  L.  ed.  769,  34  Ct.  CI.  542; 
Stewart  v.  Salamon,  97  U.  S.  361,  24 
L.  ed.  1044;  Fairbanks  v.  American 
Piano  Co.  (C.  C.  A.),  242  Fed.  490. 
Mass.— Nashua  &  L.  R.  Coi-p.  r.  Boston 
&  L.  R.  Corp.,  169  Mass.  157,  162  47 
N.  E.  606.  N.  Y.— Griswold  v.  Hav- 
ens, 16  Abb.  Pr.  413,  26  How.  Pr.  170. 
Vt. — Davis  V.  Davis,  82  Vt.  228.  72 
Atl.   993. 

See  supra,  this  section. 

84.  U.  S.— Stewart  v.  Salamon,  97 
U.  S.  361,  24  L.  ed.  1044;  Tyler  v.  Ma- 
guire,  17  Wall.  253,  283,  21  L.  ed. 
576;  Noonan  v.  Bradley,  12  Wail.  121, 
129,  20  L.  ed.  279;  Halev  v.  Kilpatrick. 
104  Fed.  647,  44  C.  0.  A.  102.  Ark. 
Fortenberry  v.  Frazier,  5  Ark.  200,  39 
Am.  Dec.  373.  111.— Washburn  &  M. 
M.  Co.  V.  Chicago  G.  W.  F.  Co.,  119 
HI.  30,  6  N.  E.  191;  Hook  v.  Richeson, 
115  111.  431,  5  N.  E.  98;  Ogden  v.  Lar- 
rabee,  70  111.  510.  Ind.— McKinney  v. 
State,  117  Ind.  26,  19  N.  E.  613;  Dodge 
V.  Gaylord,  53  Ind.  365.  Mo.— Metro- 
politan Bank  v.  Taylor,  62  Mo.  338. 
Mont. — Columbia  Min.  Co.  v.  Holter  1 
Mont.  296,  429. 
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open  for  re\aew,*^  although  questions  not  previously  determined  may 
be  passed  upon.^^  So  that  if  on  the  second  appeal  the  record  presents 
a  different  state  of  faets,^'  or  questions  which  could  not  have  been 
passed  upon  on  the  former  record,^"*  they  may  be  considered  as  fully  as 
though  presented  on  the  first  appeal.  Wliere  it  is  contended  that  the 
court  failed  to  enter  judgment  as  directed  by  the  mandate,  the  only 
question  for  review  is  whether  the  judgment  entered  conforms  to  the 
directions  in  the  mandate.^*^  Following  the  general  rules,°°  decisions 
and  rulings  of  the  court  on  matters  left  to  its  discretion  by  the  re- 
manding order,  wmII  not  be  reversed  except  for  an  abuse  of  that  dis- 
cretion.'^ 

The  action  of  the  court  below  may  be  reversed,  and  the  cause  agam 
remanded,®-  or.  under  some  statutes,  the  higher  court  may  enforce  its 
own  judgment  by  execution.^^ 


85,  U,  S. — Thompson  v.  IMaxwell 
Land-Grant  &  Rv.  Co.,  168  U.  S.  451, 
18  Sup.  Ct.  121,  42  L.  ed.  539;  Latta 
V.  Grancer,  167  U.  S.  81,  17  Sup.  Ct. 
746,  42  L.  ed.  8o;  Haley  v.  Kilpatrick, 
104  Fed.  647,  44  C.  C.  A.  102,  citing 
cases.  Ind. — McKinney  v.  State,  117 
Ind.  26,  19  N.  E.  613.  Kan.— Harwi 
Hdw.  Co.  V.  Klippert,  73  Kan.  783,  So 
Pac,  784.  Md. — De  Beam  r.  Winans, 
119  Md.  390,  86  Atl.  1044.  Mo. 
Gracey  v.  St.  Louis,  221  Mo.  1,  119  S. 
W.  949;  Southern  111.  &  Mo.  Bridge 
Co.  f.  Stone,  194  Mo.  175,  92  S.  W. 
475,  afflrmed,  206  U.  S.  267,  27  Sup.  Ct. 
615,  51  L.  ed.  1057  (citing  local  cases); 
Metropolitan  Bank  v.  Taylor,  62  Mo. 
338.  Neb. — Brewster  r.  Meng,  76  Neb. 
560.  107  N.  W.  751.     Okla.— St.  Louis 

6  S.  F.  E.  Co.  r.  Hardy,  45  Okla.  423, 
146  Pac.  38.  W.  Va.— Henry  r.  Davis, 
13  W.  Va.  230;   Camden  v.  Werninger, 

7  W.  Va.  528. 

See  generally  the  title  "Law  of  the 
Case." 

86.  Carrington  v.  Basshor  Co.,  119 
Md.  378,  86  Atl.  1030;  Duvall  r.  Farm- 
ers' Bank,   9   Gill   &   J.    (Md.)    31. 

87.  Tufifree  v.  Stearns  Ranchos  Co. 
(Cal.),  54  Pac.  826;  Klauber  /•.  San 
Diego  Street-Car  Co.,  98  Cal.  105,  32 
Pac.   876. 

88.  Tuffree  v.  Stearns  Ranches  Co. 
rCal.),  54  Pac.  826;  Klauber  v.  San 
Diego  Street-Car  Co.,  98  Cal.  105,  32 
Pac.   876. 

89.  U.  S.— Steinfeld  v.  Zeckendorf, 
239  U.  S.  26,  36  Sup.  Ct.  14,  60  L.  ed. 
125.  111.— Walker  r.  Montgomery.  249 
111.  378.  94  N.  E.  527.  Mass. — ^Attorney- 
General  r.  New  York,  N.  TL  &  H.  R. 
Co.,  201   Mass.  370,  87  N.  E.  621.    Mo. 
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Meyer  v.  Bobb,  184  S.  W.  105.  Utah. 
Rio  Grande  Western  R.  Co.  v.  String- 
ham,  39  Utah  236,  115  Pac.  967 

90.  See  2  Standard  Proc.  449,  et 
seq. 

91.  U.  S.— Rio  Grande  D.  &  I.  Co. 
V.  United  States,  215  U.  S.  266,  30 
Sup.  Ct.  97,  54  L.  ed.  190;  Chapman  v. 
Yellow  Poplar  Lumber  Co.,  89  Fed.  903, 
32  O.  C.  A.  402.  Colo.- Dubois  v. 
Bowles,  55  Colo.  312,  134  Pac.  112. 
Neb. — Hoagland  r.  Stewart,  71  Neb. 
102,  98  N.  W.  428;  Olson  V.  Lamb,  61 
Neb.  484,  85  N.  W.  397.  N.  C— Cor- 
bctt  r.  Great  Northern  R.  Co..  23  N. 
D..  1,  135  N.  W.  665.  Okla.— Consoli- 
dated S.  W.  Co.  V.  Burnham,  8  Okla. 
514,  524,  58  Pac.  654.  Ore.— State  r. 
Richardson.  48  Ore.  309,  315,  85  Pac. 
225,  8  L.  R.  A.  (N.  S.)  362.  S.  C. 
Crosbv  V.  Seaboard  Air  Line  R.,  83  S. 
C.    575,   65   S.   E.    827. 

92.  Kuenzli  v.  Burnham,  124  Wis. 
480,  102  N.  W.  940.  And  sec  cases 
cited    supra    this    soction. 

[a]  If  no  benefit  will  result  to  the 
appellant  from  a  reversal,  the  court 
will  not  reverse  the  decree  of  the  low- 
er court  although  the  court  erred  in 
executing  the  mandate.  Campbell's 
Exrs.  V.  Pratt,  2  Pet.  (U.  S.)  354,  7 
L  ed.  449.  See  .Joseph  v.  Hotopp,  7 
Kv.   L.   Rep.   285. 

93.  Tvler  r.  Maguire,  17  Wall.  (U. 
S.)  253,  289,  21  L.  ed.  576,  in  which 
the  case  en  mo  from   a  state  court. 

fal  Retaining  Case  for  Trial. 
Where  the  county  court  on  the  new 
trial  refuses  to  give  the  instructions 
directed  by  the  district  court,  the  lat- 
ter upon  a  second  appeal  may  retain 
the  case  for  trial  instead  of  remanding 
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1.  Construction  of  Mandate.  —  Either  upon  an  application  for 
a  writ  of  mandamus,^''  or  upon  a  new  appeal,'*^  it  is  the  duty  of  the 
appellate  court  to  construe  its  own  mandate  to  ascertain  what  was  in- 
tended thereby  and  to  ascertain  if  the  trial  court  complied  with  it.^^ 

IX.  RESTITUTION.  —  A.  Right  to  Relief.  —  A  party  who  has 
lost  money  or  property  to  his  adversary  by  virtue  of  a  judgment  which 
is  afterwards  reversed  is  entitled  to  restitution  as  a  matter  of  ri^ht 
according  to  some  authorities.^^  Other  authorities  hold  that  restitution 
is  in  the  discretion  of  the  court  and  may  ])e  denied  upon  considerations 
of  equity  and  practical  convenience  in  particular  eases. ^^ 

B.  Remedies  and  Relief.  —  1.  In  General.  —  Restitution  is  a 
remedy  well  known  to  the  common  law.^*^  The  right  to  restitution  may 
be  enforced  in  the  action  itself/  or  by  an  independent  action.^ 

2.  Relief  in  the  Action.  —  a.  Generally.  —  A  trial  court  whose 
judgment  is  reversed,-*  and  an  appellate  court  which  reverses  a  judg- 


it.     Fine's  Admr.  v.   Cockshut,   6   Call 
(10  Va.)    16. 

94.  U.  S.—In  re  Sanford  Fork  & 
Tool  Co.,  160  U.  S.  217,  16  Sup.  Ct. 
291,  40  L.  ed.  414;  Gaines  v.  Eugg,  148 
U.  S.  228,  238,  13  Sup.  Ct.  611,  37  L. 
ed.  432.  Idaho. — American  Hydraulic 
Placer  Co.  v.  Rich,  8  Idaho  570,  69 
Pac.  280'.  Okla.— Wellsville  Oil  Co.  v. 
Miller,  150  Pac.  186;  St.  Louis  &  S. 
F.  R.  Co.  V.  Hardy,  45  Okla.  423,  14b 
Pac.  38. 

95.  In  re  Sanford  Fork  &  Tool  Co., 
160  U.  S.  247,  16  Sup.  Ct.  291,  40  L. 
ed.   414. 

96.  As  to  construction  of  mandate 
generally,  see  swpra,  VII,  D. 

As  to  judicial  notice  of  the  record  of 
previous  appeal,  see  7  Ency.  of  Ev. 
1008. 

97.  Ark. — Ringgold  v.  Randolph,  13 
Ark.  328,  333.  Neb.— Horton  v.  State, 
63  Neb.  34,  41,  88  N.  W.  146.  Ohio. 
Bickett   V.   Garner,   31   Ohio   St.   28. 

98.  Ala.- — Carroll  v.  Draughon,  173 
Ala.  338,  56  So.  209  (reviewing  Ala- 
bama authorities  and  overruling  Ex 
parte  Walter  Bros.,  89  Ala.  237,  7  So. 
400,  18  Am.  St.  Rep.  103);  Traun  v. 
Keiffer,  31  Ala.  136;  Stewart  r.  Con- 
ner, 9  Ala.  803;  Duncan  v.  Ware's 
Exrs.,  5  Stew.  &  P.  119,  24  Am.  Dec. 
772.  Cal.— Yndart  v.  Den,  125  Cal. 
85,  57  Pac.  761;  Spring  Valley  Water 
Wks.  V.  Drinkhouse,  95  Cal.  220,  30 
Pac.  218.  See  Ashton  v.  Heydeufeldt, 
]24  Cal.  14,  56  Pac.  624.  Ky.— Morgan 
V.  Hart,  9  B.  Mon.  79.  Pa.— Ranck  v. 
Becker,  13   Serg.   &  R.  41. 

99.  Haebler  v.  Myers,  132  N.  Y.  363, 


30  N.  E.  963,  28  Am.  St.  Rep.  589,  15 
L.  R.  A.  588. 

1.  Cal. — Ward  v.  Sherman,  155  Cal. 
287,  100  Pac.  864.  la.— Chambliss  v. 
Hass,  125  Iowa  484,  101  N.  W.  153,  68 
L.  R.  A.  126,  3  Ann.  Cas.  16.  Tex. 
Peticolas  v.   Carpenter,   53   Tex.   23. 

See   infra,  IX,  B,  2. 

2.  TJ.  S.— Bank  of  United  States  v. 
Bank  of  Washington,  6  Pet.  8,  17,  8 
L.  ed.  299.  Ala.— Carroll  v.  Draughon, 
173  Ala.  338,  56  So.  209.  Cal.— Ward 
V.  Sherman,  155  Cal.  287,  100  Pac.  864; 
Cowdery  v.  London,  etc.  Bank,  139  Cal' 
298,  73  Pac.  196,  96  Am.  St.  Rep.  115; 
Ashton  V.  Heydenfeldt,  124  Cal.  14,  56 
Pac.  624. 

See  infra,  X,  B,  3. 

3.  U.  S. — NorthM'^estern  Fuel  Co.  v. 
Brock,  139  U.  S.  216,  11  Sup.  Ct.  523, 
35  L.  ed.  151.  Cal.— .Reynolds  v.  Har- 
ris, 14  Cal.  667,  76  Am.  Dec.  459.  N.  Y. 
Piatt  r.  Withington,  25  Abb.  (N.  C.) 
103.  Va.— Flemings  v.  Riddick's  Exr., 
5  Gratt.  (46  Va.)  272,  50  Am.  Dec. 
119.  W.  Va.— Keck  v.  Allender,  42  W. 
Va.   420,  26  S.   E.  437. 

[a]  The  power  of  the  lower  court 
does  not  depend  on  a  mandate  of  resti- 
tution but  is  substantially  the  same 
which  the  lower  court  exercises  when 
its  own  process  has  been  abused  or 
used  without  authority.  U.  S. — North- 
western Fuel  Co.  V.  Brock,  139  U.  S. 
216,  11  Sup.  Ct.  523,  35  L.  ed.  151. 
Va.— Flemings  V.  Riddick's  Exr.,  5 
Gratt.  (46  Va.)  272,  281,  50  Am.  Dee. 
119.  W.  Va.— Keck  v.  Allender,  42  W 
Va.  420,  26  S.  E.  437. 

fa]  Although  a  decision  is  reversed 
for  want  of  jurisdiction   in   the   trial 
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ment,*  have  power  to  order  restitution.  Under  the  common  law  prac- 
tice, a  yrrit  of  restitution  issues  as  a  matter  of  course  if  the  record 
shows  that  money  has  been  collected  upon  the  reversed  judgment.' 
If  the  facts  are  not  sufficiently  disclosed  by  the  record,  a  write  of  scire 
facias  issues,'^  or,  under  the  practice  in  some  states,  the  proceeding  by 
order  to  show  cause,^  or  by  application  by  motion  on  affidavit  and  notice, 
for  leave  to  suggest  the  fact  on  the  record,  on  which  a  judgment  of 
restitution  is  had.^  Wliere  the  common  law  writ  of  restitution  is 
obsolete,^  the  court,  in  eases  where  the  writ  would  have  been  appropri- 
ate, may  order  restitution  in  a  summary  manner^"  upon  motion"  or 


court,  the  trial  court  has  authority  to 
restore  the  parties  to  their  former  po- 
sition when  remanded.  Northwestern 
Fuel  Co.  r.  Brock,  139  U.  S.  216,  11 
Sup.  Ct.  523,  35  L.  ed.  151.  See  also 
Baltimore  B.  &  L.  Assn.  v.  Alderson,  99 
Fed.  4S9,  39  C.  C.  A.  609. 

4.  Cal. — Reynolds  i-.  Harris,  14  Cal. 
667,  76  Am.  Dec.  459.  Tenn. — Caru- 
thers  V.  Caruthers,  2  Lea  71.  W.  Va. 
Keck  V.  Allender,  42  W.  Va.  420,  26  S. 
E.  437. 

5.  V.  S.— Bank  of  United  States  v. 
Bank  of  Washington,  6  Pet.  8,  17,  8 
L.  ed.  299.  Ind. — Martin  v.  Woodruflf, 
2  Ind.  237.  Neb.— Ilorton  v.  State,  63 
Neb.  34,  42,  88  N.  W.  146.  N.  J. 
Scott  V.  Conover,  10  N.  J.  L.  61.  N.  Y. 
Haebler  v.  Mvers,  132  N.  Y.  363,  30 
N.  E.  963,  28  Am.  St.  Rep.  589,  15  L. 
R.  A.  588;  Sheridan  v.  Mann,  5  How. 
Pr.  201,  3  Code  Rep.  213.  N.  C— Boy- 
ett  V.  Vaughan,  86  N.  C.  725.  Eng. 
Anonymous,  2  Salk.  588,  91  Eng,  Re- 
print 493. 

[a]  No  motion  to  the  court  is  neces- 
sary. Shcriilan  r.  Mann,  5  How.  Pr. 
(N.  Y.)    201,  3  Code  Rep.  213. 

Form  of  Writ.— See  9  Standard 
Prog.   1297. 

6.  U.  S.— Bank  of  United  States  v. 
Bank  of  Washington,  6  Pet.  8,  17,  8 
L.  ed.  299.  Ind.— Martin  v.  Woodruff, 
2  Tnd.  237.  Neb.— Horton  v.  State,  63 
Neb.  34,  42,  88  N.  W.  146.  N.  J. 
Scott  V.  Cenover,  10  N.  .T.  L.  61.  N.  Y. 
Haebler  v.  Myers,  132  N.  Y.  363,  30 
N.  E.  963,  28  Am.  St.  Rep.  589,  15  L.  R. 
A.  588.  Eng. — Anonymous,  2  Salk. 
588,  91   Eng.   Reprint   493. 

See  generally  the  title  "Scire  Fa- 
cias." 

fa]  llhe  party  may  plead  to  this 
proceeding.  Sr-ott  r.  f'onnyer,  10  N. 
J.   L.   61. 

7.  Horton  v.  State,  63  Neb.  34,  42, 
88  N.  W.  146.     See   infra  this  section. 
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8.  Murray  v.  Emmons,  26  N.  H. 
523;  Safford  v.  Stevens,  2  Wend.  (N. 
Y.)  158;  Sheridan  v.  Mann,  5  How.  Pr. 
(N.  Y.)   201,  3  Code  Rep.  213. 

[a]  If  doubt  as  to  the  facts  exists, 
the  adyerse  party  should  be  allowed 
to  traverse  the  suggestion.  Sheridan 
V.  Mann,  5  How.  Pr.  (N.  Y.)  201,  3 
Code   Rep.    213. 

9.  First  Nat.  Bank  v.  Elliott,  60 
Kan.  172,  55  Pac.  880. 

10.  First  Nat.  Bank  v.  Elliott,  60 
Kan.  172,  55  Pac.  880;  Horton  v.  State, 
63  Neb.  34,  41,  88  N.  W.  146:  .Jenkins 
r.  State,  60  Neb.  20.^,  82  N.  W.  622. 

[a]  An  order  of  restitution  is  en- 
forcible  by  contempt  proceedings. 
U.  S.—Ex  parte  ^torris,  9  Wall.  605, 
19  L.  ed.  799.  Neb. — .Jenkins  v.  State, 
60  Neb.  205,  82  N.  W.  622.  N.  Y. 
Devlin  v.  Hinman,  161  N.  Y.  115,  55 
N.  E.  386,  as  well  as  by  execution. 

11.  Ala. — Carroll  v.  Draughon,  173 
Ala.  33S,  56  So.  209.  Cal.— Cowdery 
V.  London  &  S.  F.  Bank,  139  Cal.  298, 
73  Pac.  196,  96  Am.  St.  Rep.  115;  Rey- 
nolds v.  Harris,  14  Cal.  667,  76  Am, 
Dec.  459.  Kan. — First  Nat.  Bank  v. 
Elliot,  60  Kan.  172,  55  J'ac  880.  Ky. 
Drovers'  &  Mechanics'  Nat.  Bank  v. 
Northern  C.  &  C.  Co.,  133  Ky.  773,  119 
S.  W.  151;  Morgan  v.  Hart,  9  B.  Mon. 
79;  Morton  v.  Sanders'  Heirs,  2  J.  J. 
Marsh.  192,  19  Am.  Dec.  128.  N.  Y. 
ifarket  Nat.  Bank  v.  Pacific  Nat. 
Bank,  102  N.  Y.  464,  7  N.  E.  302.  Va. 
Green  r.  Brcnglr,  84  Va.  913,  6  S.  J^. 
603.  W.  Va.— Keck  r.  Allender,  42  W. 
Va.  42e,  26  s.   E.  437. 

[a]  Remedy  is  appropriate  to  equity 
as  well  as  to  law.  Morgan  v.  Hart,  9 
B.  Mon.   (Ky.)   79. 

\h]  Where  the  property  has  passed 
to  an  innocent  purchaser,  a  motion  can- 
not be  made.  Hanschild  v.  Stafford,  27 
Towa  301. 

[c]     After  dismissal  of  the  action  a 
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rule.^^    Relief  is  sometimes  obtained  by  petition." 

The  appellate  court  has  inherent  power  to  make  a  specific  order  of 
restitution  and  insert  such  a  direction  in  its  judgment  of  reversal/* 
and  although  it  will  generally  send  the  record  to  the  trial  court  for 
execution/^  it  has  power  to  award  a  writ  of  restitution." 

If  the  suit  is  in  equity  relief  may  be  had  by  a  bill  of  review/^  or  by 
supplemental  bill  of  review. ^^ 

On  the  second  trial,  the  defendant  cannot  plead  the  payment  of  the 
judgment  which  was  reversed  in  bar  of  the  action/^  although  he  may 
avail  himself  thereof  by  way  of  set-off,-*'  or  by  a  cross-action.^i 


motion  for  restitution  cannot  be  enter- 
tained. Anheuser-Busch  Brew.  Assn.  v, 
Hier,  55  Neb.  557,  75  N.  W.  1111. 

12.  Louisville,  C.  &  L.  B.  Co.  v. 
Bates,  8  Ky.  L.  Kep.  701;  Smith  v. 
Bohon,  12  Bush  (Ky.)  448;  Morgan  v. 
Hart,  9  B.  Mon.  (Kv.)  79;  Green  V. 
Brengle,   84  Va.   91 3,   G   S.   E.   603. 

[a]  The  institution  of  an  inde- 
pendent action  does  not  preclude  the 
party  from  proceeding  by  rule.  Louis- 
ville, C.  &  L.  E.  Co.  V.  Bates,  8  Ky.  L. 
Eep.   701. 

13!.  Green  v.  Brengle,  84  Va.  913,  6 
S.  E.  603. 

14,.  Ala. — 'Carroll  v.  Draughon,  173 
Ala.  338,  56  So.  209;  Lehman-Durr  Co. 
V.  Folmar,  166  Ala.  325,  51  So.  954, 
139  Am.  St.  Rep.  37.  N.  Y.— Haebler 
V.  Mvers,  132  N.  Y.  363,  30  N.  E.  963, 
28  Am.  St.  Eep.  589,  15  L.  E.  A.  588; 
Kennedy  v.  O'Brien,  2  E.  D.  Smith  41; 
Martin '?^  Eector,  28  Hun  409;  Estus  v. 
Baldwin,  9  How.  Pr.  80;  Hayes  V. 
Nourse,  25  Abb.  N.  C.  95,  100,  15  Daly 
B64,  7  N.  Y.  Supp.  656,  11  N.  Y.  Supp. 
825.  Ohio.— Hiler  v.  Hiler,  35  Ohio 
St.  645.  Ore. — McFadden  v.  Swiner- 
ton,  36  Ore.  336,  59  Pac.  816,  62  Pac. 
12.  Pa.— Hart,  Lee  &  Co.  v.  Weidzel- 
ski,  9  Kulp  313.  W.  Va.— Keck  v.  Al- 
lender,  42  W.  Va.  420,  26  S.  E.  437. 

[a]  This  remedy  (1)  is  not  exclu- 
sive (Haebler  v.  Myers,  132  N.  Y.  363, 
30  N.  E.  963,  28  Am.  St.  Eep.  589,  15 
L.  E.  A.  588;  Piatt  v.  Withington,  25 
Abb.  N.  C.  (N.  Y.]  103),  (2)  and 
such  an  order  does  not  affect  the  right 
of  the  party  to  obtain  restitution  by 
any  other  remedy  he  may  have.  Ex 
parte  Morris,  9  Wall  (U.  S.)  605,  19  L. 
ed.  799;  Hiler  v.  Hiler,  35  Ohio  St. 
645,  citing  cases.  Contra  Duncan  v. 
Kirkpatrick,  13  Serg.  &  E.  (Pa.)  292. 
15.  Ore. — McFadden  v.  Swinerton, 
36  Ore.  336,  59  Pac.  816,  62  Pac.  12. 
Pa.— Eussell  v.  Gray,  6  Serg.  &  R.  208. 


W.  Va.— Keck  v.  Allender,  42  W    Va. 
420,  26  S.  E.  437. 

[a]  A  mandate  for  restitution  is 
not  part  of  the  judgment  of  reversal 
but  is  rather  supplemental  thereto. 
Flemings  v.  Eiddick 's  Exr.,  5  Gratt. 
(46  Va.)    272,  281,  50  Am.  Dee.   119. 

[b]  When  the  right  depends  on 
matters  dehors  the  record,  the  appel- 
late court  should  direct  that  restitu- 
tion be  made  and  remand  the  cause  for 
the  enforcement  of  such  order  in  prop- 
er proceedings  on  notice.  McFadden  v. 
Swinerton,  36  Ore.  336,  59  Pac.  816,  62 
Pac.  12. 

[e]  Appealability  of  Order.— An  or- 
der of  the  trial  court  in  obedience  to 
the  mandate  of  the  supreme  court  di- 
recting a  writ  of  restitution  is  not 
appealable.  Perry  v.  Tupper,  71  N. 
C.  380.     See  supra,  VII,  H. 

16.  la.— Ft.  Madison  Lumber  Co.  v. 
Batavian  Bank,  77  Iowa  393,  42  N.  W. 
331;  Hansehild  v.  Stafford,  27  Iowa 
301.  N.  H.— Thompson  v.  Carroll,  36 
N.  H.  21.  Pa.— Duncan  v.  Kirkpatrick, 
13  Serg.  &  E.  (Pa.)  292,  the  writ  of 
restitution  issuing  in  pursuance  of  the 
appellate  order  is  an  execution. 

17.  See  generally  the  title  "Bills 
of  Review." 

The  prayer  of  a  bill  of  review  where 
the  decree  has  been  executed  may  be 
that  the  party  be  put  in  the  situation 
he  would  have  been  if  the  former  de- 
cree had  not  been  ex;ecuted,  see  4 
Standard  Proc.  451;  9  Standard  Proc. 
225. 

18.  Carroll  v.  Draughon,  173  Ala. 
338,  56  So.  209. 

19.  Einggold  v.  Randolph,  13  Ark. 
328. 

20.  Ringgold  v.  Randolph,  13  Ark. 
328,   334. 

See  generally  the  title  "Set-Off, 
Counterclaim  and  Recoupment." 

21.  Ringgold  v.   Randolph,   13   Ark. 
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h.  rrocPchirc  by  Motion.  —  A  motion  for  restjtiition  showing  the 
facts-  should  be  made  on  notice==='  and  affidavits-*  either  in  the  triaP" 
or  aiipfHate-*^  court.  Tlie  motion  need  not  be  preceded  by  a  demand.^^ 
An  inquiry  into  the  issues  determined  on  the  trial  will  not  be  made  on 
the  hearing  of  the  motion.'-*^  An  order  allowing  or  overruling  the  mo- 
tion is  appealable."  But  it  has  been  held  that  as  there  is  no  other 
adequate  remedy  where  the  court  denies  an  order  of  restitution,  manda- 
mus will  lie  to  compel  it  to  make  such  an  order  if  restitution  is  a 
matter  of  course ;'°  it  is  otherwise,  however,  where  restitution  is  not  a 
matter  of  right.'^^ 

e.  Quashing  and  Enjoining  IVn/  of  Restitution.  —  A  writ  of  resti- 
tution may  be  quashed  on  motion,"  but  where  restitution  is  ordered, 


328,     334.     See     generally     the     title 
• '  Cross-Complaint. ' ' 

22.  JMt(  raekeu  v.  Paul,  65  Ark.  553, 
47  S.  W.  854,  67  Am.  St.  Eep.  948. 

Motion  as  appropriate  remedy,  sec 
supra,  IX,  B,  2,  a. 

[a]  The  motion  should  show  who 
is  the  real  purchaser,  and  how  mueh 
each  purchaser,  if  there  is  more  than 
one,  purchased  at  the  sale.  McCraeken 
V.  Paul,  65  Ark.  553,  47  S.  W.  854,  67 
Am.  St.  Rep.  948. 

[b]  Joining  Other  Demands. — De- 
mands outside  of  the  original  suit  not 
disposed  of  by  tlie  decree  should  not 
be  brought  into  litigation  on  rule  or 
motion  for  restitution  but  should  be 
recovered  in  an  inde])cndent  suit.  Wat- 
Bon  V.  Avery,  3  Bush  (Ky.)  635;  Mor- 
gan f.  Hart,  9  B.  Mon.   (Ky.)   79. 

23.  Young  V.  Brush,  18  Abb.  Pr.  (N. 
Y.)  171;  Keck  r.  Allender,  42  W.  Va. 
420,  26  S.  E.  437.  See  also  Morton  r. 
Sanders'  Heirs,  2  J.  J.  Marsh.  (Ky.) 
192,  19  Am.  Dec.  128.  But  see  Piatt 
V.  Withington,  25  Abb.  N.  C.  (N.  Y.) 
103. 

24.  Murray  v.  Emmons,  26  N.  H. 
523;  Eames  i:  Stevens,  26  N.  H.  117, 
124;  Safford  r.  Stevens,  2  Wend.  (N. 
Y.)    158. 

Ta]  The  fact  of  satisfaction  of  the 
judgment  may  be  established  cither  by 
the  return  of  the  execution  or  affidav- 
its.    Murray  r.  Emmons,  26  N.  H.  523. 

25.  Lewis  r.  Chicago  &  N.  W.  Ry. 
Co.,   07    Wis.    368.   72   N.   W.   976. 

fal  Where  the  cause  is  reversed 
and  remanded,  the  motion  for  restitu- 
tion shoulfl  be  made  in  the  trial  court. 
Grant  V.  Oliver,  91  Cal.  158,  164,  27 
Pno.  596,  861;  Bickett  i\  Garner,  31 
Ohio  St.  28. 

26.  Caruthers  r.  Caruthcrs,  2  Lea 
(Tenn.)    71. 
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[a]  Enforcement  by  Execution. 
The  order  of  the  appellate  court  grant- 
ing a  motion  for  restoration  becomes 
jiart  of  its  judgment  and  may  be  en- 
forced bv  execution.  Kennedy  v. 
O'Brien,  2  E.   D.  Smith   (N.   Y.)   41. 

27.  Marshall  v.  Macv,  10  Abb.  N.  C. 
(N.  Y.)  87. 

28.  Heileman  r.  Frey,  54  N.  J.  L. 
284,  23  Atl.  943;  Meroney  r.  Wright,  84 
N.  C.  336. 

29.  Ala. — Lehman-Durr  Co.  r.  Fol- 
mar,  166  Ala.  325,  51  So.  954,  139  Am. 
St.  Rep.  37.  Ky.— See  Smith  i\  Bohon, 
]2  Busli  448,  holding  the  judgment  on 
rule  stands  just  the  same  as  any  other 
judgment  between  the  parties.  Wis. 
Lewis  r.  Chicago  &  N.  W.  Ry.  Co.,  97 
Wis.  368.  72  N.  W.  976. 

fal     Hearing      and      Determination. 

(1)  The  question  of  what  is  the  ]iroper 
amount  to  be  restored  may  be  revie\ve<i 
on  appeal.  Lewis  r.  Chicago  &  N.  W. 
Ry.    Co.,   97    Wis.    368,   72    N.   W.   976. 

(2)  An  appeal  from  a  denial  of  an 
order  for  restitution  is  an  appeal  from 
a  motion  for  an  order  in  the  cause  and 
floes  not  bring  the  entire  cause  to  the 
appellate  court.  On  reversal  of  the 
order,  the  supreme  court  can  only  cer- 
tify its  decision  to  the  end  that  the 
lower  court  might  issue  the  writ  of 
restitution.  Perry  r.  Tupi)cr,  71  N.  C. 
380. 

30.  Ex  parte  Walter  Bros.,  89  Ala. 
237,  7  So.  400,  18  Am.  St.  Rep.  103. 

31.  Ex  parte  Wclldcn,  148  Ala.  429, 
12  Po.  632. 

32.  Tribble  r.  Frame,  3  Mon.  (Ky.) 
.'^1;  Quigley  v.  Middleton,  10  N.  J.  L. 
293. 

fa]  Issuance  after  death  of  the 
party  against  whom  the  writ  of  resti- 
tution issuefl  is  ground  for  quashal  al- 
though tlie  writ  was  tested  before  th© 
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an  application  for  an  injunction  against  the  issuance  of  a  writ  of  resti- 
tution will  not  be  entertained  before  restitution  has  been  made.^^ 

3.  Relief  by  Independent  Action.  —  In  proceeding  by  independent 
action,  the  party  may  bring  an  action  of  assumpsit,^*  or  debt,^^  or  an 
action  upon  a  restitution  bond  if  one  was  given,^''  but  he  cannot  bring 
an  action  of  trespass.^^  In  an  independent  suit  in  equity,  the  court  can 
compel  the  delivery  of  the  property  received  by  the  defendant,^^  or,  if 
the  defendant  has  parted  wath  its  possession  and  control,  compensa- 
tion in  money, ^^  even  though  the  property  is  such  as  to  make  its  seiz- 
ure under  replevin  impossible.*"  If  the  property  was  sold  to  the  plain- 
tiff in  the  judgment  the  former  owner,  after  reversal,  may  either  bring 
an  action  to  set  aside  the  sale,*^  or  in  the  alternative  for  damages.** 

It  is  not  necessary  that  there  be  an  entry  on  the  record  of  the  trial 


death.      Quigley   v.    Middleton,    10    N. 
J.  L.  293. 

[b]  Inquiry. — Sheriff's  return  can- 
not be  questioned  on  a  motion  to  quash 
a  writ  of  restitution,  Tribble  v. 
Frame,  .3  Mon.  (Ky.)  51. 

33.  Perry  v.   Tupper,   71   N.   C.   385. 

34.  Duncan  v.  Ware's  Exrs.,  5  Stew. 
&  P.  119,  24  Am.  Dec.  772;  Lewis  v. 
Hull,  39  Conn.  116.  See  generally  the 
title  "Assumpsit." 

[a]  Indebitatus  Assumpsit. — 'Hae- 
bler  V.  Myers,  132  N.  Y.  363,  30  N.  E. 
963,  28  Am,  St,  Kep.  589,  15  L,  E,  A. 
588. 

[b]  Assumpsit  for  Money  Had  and 
Received. — Ala. — Stewart  v.  Conner,  9 
Ala.  S03;  Dupuy  v.  Eoebuck,  7  Ala. 
484.  Ark. — Einggold  v.  Eandolph,  13 
Ark.  328.  Conn. — ^Lewis  v.  Hull,  39 
Conn.  116.  111. — Field  v.  Anderson, 
103  111.  403.  Ind.— Martin  v.  Wood- 
ruff, 2  Ind.  237;  Glover  v.  Foote,  7 
Blackf.  293.  Mo.— Teasdale  v.  Stoller, 
133  Mo.  645,  651,  34  S.  W.  873,  54  Am. 
St.  Eep.  703;  Campbell  v.  Kauffman 
MillinsT  Co.,  127  Mo.  App.  287,  105  S. 
W.  286.  N,  Y.— Haebler  v.  Myers,  132 
N.  Y.  363,  30  N.  E.  963,  28  Am.  St. 
Eep.  589,  15  L.  E.  A.  588.  See  gen- 
erally the  title  "Money  Counts." 

[e]  Splitting  Causes. — A  judgment 
for  damages  and  costs  is  inseparable, 
and  separate  actions  cannot  be  main- 
tained to  recover  the  damages  and  the 
costs.  Camp  v.  Morgan,  21  111.  255. 
'See  generally  the'  title  "Successive 
Suits." 

35.  Einggold  V.  Eandolph,  13  Ark. 
328,  334.  '  See  generally  the  title 
"Debt." 

36.  Bickett  v.  Garner,  31  Ohio  St. 
28. 


[a]     The  defendant   cannot  set   off 

the  demand  that  constituted  the  orig- 
inal cause  of  action  in  the  suit  on  the 
restitution  bond.  Bickett  V.  Garner,  31 
Ohio  St.  28. 

37,  Field  v.  Anderson,   103   111.   403. 

38,  Ashton  v.  Heydenfeldt,  124  Cal. 
14,  56  Pac.  624. 

fa]  A  complaint  for  restitution  of 
certificates  of  stock  is  sufficient  which 
alleges  ownership  of  such  stock  by  the 
estate,  distribution  without  a  valuable 
consideration  under  a  decree  of  distri- 
bution, a  reversal  of  such  decree,  and 
notice  to  the  defendant  thereof,  and  a 
demand  for  such  stock  and  a  refusal. 
Ashton  V.  Heydenfeldt,  124  Cal,  14,  56 
Pac.    624, 

39,  Ashton  v.  Heydenfeldt,  124  Cal. 
14,  56  Pac,  624, 

40,  Ashton  v.  Heydenfeldt,  124  Cal, 
14,   56   Pac.   6'24, 

41,  Cowdery  v.  London  &  S.  F, 
Bank,  139  Cal.  298,  73  Pac.  196,  96  Am. 
St.  Eep.  115;  Barnhart  v.  Edwards,  128 
Cal.  572,  61  Pac.  176;  Eejnolds  v.  Hos- 
mer,  45  Cal.  616,  629, 

42,  Cowdery  v.  London  &  S.  F. 
Bank,  139  Cal.  298,  73  Pac.  196,  9-6  Am. 
St.  Eep.  115;  Eeynolds  v.  Hosmer,  45 
Cal.  616,  629. 

[a]  Parties  Plaintiff,— Tenants  in 
common  whose  property  is  sold  under 
a  judgment  which  is  afterwards  re- 
versed, may  join  as  plaintiffs  in  an  ac- 
tion of  damages.  Eeynolds  v.  Hosmer, 
45  Cal.  616,  631. 

[b]  Where  an  assignee  of  the  judg- 
ment enforces  it  and  becomes  the  pur- 
chaser, an  action  for  damages  after  re- 
versal is  properly  brought  against  him. 
Eeynolds  v.  Hosmer,  45  Cal.  616,  629, 
630, 
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court  of  the  action  of  the  appellate  court."  or  that  there  be  a  demand, 
where  a  wiit  of  icstitutidn  mi^lit  issue  at  once.** 

X.  IN  CRIMINAL  CASES.  —  A.  Necessity  for.  —  Statutes  reg- 
ulating criminal  procedure  generally  require  that  a  certified  copy  of 
the  judgment  or  decision  of  the  appellate  court  be  remitted  to  the 
court  below. ^^  J^ut  it  has  been  held  that  a  formal  issuance  and  filing 
of  the  mandate  is  not  essential  to  the  jurisdiction  of  the  trial  court,*' 
and  may  be  waived  by  thr  accused,'*"  although  on  objoetion.  tiie  trial 
court  cannot  proceed  without  a  compliance  with  the  statute.''^  If  tlie 
whole  proceedings  are  without  warrant  of  law,  a  procedendo  will  not 
be  granted  as  there  is  nothing  on  which  it  can  operate.''^ 

B.  Form  of  IMandate.  —  The  form  of  the  remittitur  or  mandate 
depends  upon  the  statutes.^"  In  some  jurisdictions  it  is  simply  a  copy 
of  the  final  judgment  of  the  appellate  court.'^    It  is  not  necessary  that 


43, 
293. 
44. 

45, 
[a] 


Glover  v.  Foote,  7  Blackf.  (Ind.) 


Martin  v.  Woodruff,  2  Ind.  237. 
See  gjenerally  the  statutes. 
To  What  Court  Statute  Applies. 
The  term  "appellate  court"  in  a  c-ode 
section  providing  that  when  judgment 
of  an  appellate  court  is  given,  it  shall 
be  entered  in  the  minutes  and  a  cer- 
tified copy  remitted,  applies  to  any 
court  having  appellate  jurisdiction,  the 
county  court  as  well  as  the  supreme 
court.     E.r  parte  .Tones,  41   Cal.  209. 

[b]  Where  a  cause  is  removed  from 
the  supreme  court  to  the  court  of  ap- 
peal, a  statute  requiring  the  su])reme 
court  to  remit  the  cause  on  affirmance 
or  reversal  does  not  apply.  And  on 
return  of  the  cause  to  the  supreme 
court  the  statute  does  not  make  it 
obligatory  that  such  court  shall  remit 
the  cause.  People  r.  Ferris,  32  How. 
Pr.    (N.   Y.)   411. 

46.  State  v.  Houghton,  45  Ore.  110, 
75  Pac.  887.  Compare  State  r.  Wyse, 
33  S.  C.  582,  589,  12  S.  E.  556,  by  the 
remittitur  the  appellate  court  loses 
jurisdiction  and  the  same  is  restored  to 
the  trial  court. 

As  to  when  appellate  court  loses 
Jurisdiction,  see  infra.  X.   K. 

fa]  It  is  the  judgment  reversing 
the  cause  and  ordering  a  new  trial 
which  gives  the  trial  court  authority 
to  proceed,  ami  not  the  certified  copy 
of  the  judgment  certified  to  the  court 
below.  State  r.  Houghton,  45  Ore.  HO, 
75    Pac.    SS7.. 

[b]  On  filing  of  the  remittitur,  the 
judgment  of  the  trial  court  reattached. 
United  States  r.  Dunne,  173  Fed.  254, 
97  C.  C.  A.  420. 
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fcj  The  absence  of  a  formal  instru- 
ment known  as  a  remittitur  is  not  ma- 
terial as  it  is  the  order  remanding  the 
cause  and  the  remitting  of  the  papers 
which  gives  the  lower  court  jurisdic- 
tion. Brucker  v.  State,  19  Wis.  539, 
in  this  case  the  remittitur  was  deliv- 
ered by  the  clerk  to  the  plaintiff  in 
error  but  was  not  filed  in  the  lower 
court. 

[d]  Even  in  the  absence  of  a  re- 
mission of  the  record,  the  trial  court 
has  jurisdiction  after  the  expiration  of 
the  time  within  which  the  appellate 
flerk  is  required  to  remit  the  cause. 
Murphy  v.  State,  131  Wis.  420,  111  N. 
W.  511. 

47.  Perteet  v.  People,  70  III.  171; 
State  i.  Houghton,  45  Ore.  110,  75  Pac. 
887. 

fa]  By  proceeding  to  trial  without 
objection,  the  accu.sed  waives  a  man- 
date. State  r.  Houghton,  45  Ore.  110, 
75  Pac.   887. 

[b]  By  filing  a  certified  copy  of 
tho  opinion  of  the  appellate  court,  the 
accused  waives  a  remittitur.  Perteet 
r.   People,   70   111.    171,   178. 

48.  State  r.  Houghton,  45  Ore.  110, 
75    Pac.    887. 

49.  Downs  V.  State,  19  Md.  571. 

50.  See  the  statutes. 

61.     Perteet  r.  Peoide,  70  Til.  171. 

[a]  A  simple  procedendo  stating 
that  the  case  had  been  affirmed  and 
directing  the  court  to  proceed  in  the 
execution  of  the  judgment  the  same  a.^ 
if  no  appeal  had  been  taken  is  insuffi- 
cient, at  least  against  direct  attack, 
under  a  statute  requiring  certification 
of  a  copy  of  the  judgment  with  proper 
instructions  and  a  copy  of  the  opinion 
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a  direction  to  assign  a  new  day  for  execution  be  inserted  in  the  man- 
date,^- although  it  is  proper  for  the  appellate  court  to  make  such  di- 
rection.^^ And  in  the  absence  of  statute  requiring  it,  the  opinion  of  the 
judges  need  not  be  certified  to  the  trial  court.°* 

C.  IssiTANCE,  Filing  and  Entry.  —  Except  where  the  statute  pro- 
vides that  in  criminal  cases  no  mandate  shall  issue  for  a  specified  time 
after  decision  unless  the  court  directs  otherwise,^^  the  mandate  may 
issue  forthwith.^*'  The  mandate  should  be  filed  with  the  clerk  of  the 
trial  court,'''^  and  statutes  sometimes  require  the  trial  court  to  cause  the 
judgment  certified  to  it  to  be  entered  on  its  order  book  as  its  own  judg- 
ment.^® 

Lost  Remittitur.  —  If  a  mandate  is  lost  after  filing  but  before  entry 
in  the  minutes,  the  trial  court  may  order  a  certified  copy  of  the  full 
decision  of  the  appellate  court  to  be  spread  on  the  minutes  and  that  the 
case  proceed.^^ 

D.  Jurisdiction  and  Duties  of  Trial  Court  After  Remand.  —  1. 
Generally.  —  After  remand  the  trial  court  has  complete  jurisdiction 
of  the  cause,  and  all  orders  necessary  to  carry  the  judgment  into  effect 
must  be  made  by  it.*^° 


rendered.  State  v.  McEnturff,  98  Iowa 
415,  67  N.  W.  272.  Compare  State  v. 
Clouser,  72  Iowa  302,  33  N.  W.  686. 

52.  State  v.  Levelle,  38  S.  C.  216, 
16  S.  E.  717,  17  S.  E.  30. 

53.  Ala.— Wright  v.  State,  12  Ala. 
App.  253,  67  So.  798.  N.  Y.— People 
V.  Clark,  7  N.  Y.  385,  395;  Walters  •(;. 
People,  19  Abb.  Pr.  212.  S.  Cl— State 
V.  James,  35  S.  C.  607,  14  S.  E.  361. 

54.  State  v.   Ketehy,   71   N.   C.   147. 

[aj  A  statute  requiring  a  certifica- 
tion of  the  decision  of  the  appellate 
court  does  not  require  the  certification 
of  its  opinion.  State  r.  Ketehy,  71  N. 
C.   147. 

55.  See  generally  the  statutes  and 
Imperial  Tobacco  Co.  v.  Com.,  161  Ky. 
298,  170  S.  W.  664. 

[a]  An  immediate  issuance  of  the 
mandate  will  not  be  directed  where  no 
cause  is  shown  therefor  and  the  ad- 
verse party  does  not  consent.  Imperial 
Tobacco  Co.  v.  Com.,  161  Ky.  298,  170 
S.  W.  664. 

[b]  But  a  remittitur  may  be  sent 
down  forthwith  where  the  appeal  is 
dismissed  because  the  judgment  ap- 
pealed is  really  the  judgment  of  the 
appellate  court.  State  v.  Levelle,  38  S. 
C.   216,  16  S.  E.   717,  17   S.   E.   30. 

[cl  Where  there  is  an  agreement 
on  file  stating  no  motion  for  rehear- 
ing will  be  filed  and  requesting  imme- 
diate issuance  of  a  mandate,  the  man- 


date will   so  issue.      Young    v.    State 
(Tex.   Crim.),   187   S.   W.   754. 

56.  Nelson  v.  Com.,  94  Ky.  594,  23 
S.  W.  348. 

[a]  The  statute  applying  to  civil 
cases  has  no  application  to  the  is- 
suanC;e  of  the  mandate  in  criminal 
casee.  Nelson  v.  Com.,  94  Ky.  594,  23 
S.  W.  348.  This  statute  of  Kentucky 
has  since  been  amended,  see  preceding 
note. 

57.  See  infra,  this  note. 

[a]  What  Constitutes  Filing. — The 
receipt  of  the  mandate  by  the  clerk 
constitutes  a  filing.  Morris  v.  United 
States,  185  Fed.  73,  107  C.  C.  A.  293. 

58.  See  the  statutes. 

[a]  Compliance.  —  Transcribing  the 
judgment  on  the  minute  book  of  the 
court  is  a  substantial  compliance  with 
the  statute.  Reed  v.  Com.,  98  Va.  817, 
36'  S.  E.  399. 

59.  Jones  v.  State,  67  Ga.  240. 

60.  People  v.  Dick,  39  Cal.  102; 
People  V.  Lyons,  6  N.  Y.  Crim.  133, 
2   N.   Y.   Supp.   604,   17   N.   Y.   St.   766. 

[a]  The  statute  so  providing  relates 
to  all  criminal  appeals  including  capital 
cases.  People  v.  Lyons,  6  N.  Y.  Crim. 
133,  2  N.  Y.  Supp.  604,  17  N.  Y.  St. 
766. 

[b]  Statute  Is  Mandatory. — People 
r.  Lyons,  6  N.  Y.  Cr.  133,  2  N.  Y.  Supp. 
604,  17  N.  Y.  St.  766. 

[c]  No  order  of  the  appellate  court 
to   proceed   and   enforce   the  judgment 
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2.  Duty  To  Obey  Mandate.  —  It  is  the  duty  of  the  court  to  which 
a  cause  is  remanded,  to  obey  the  directions  in  the  mandate  or  remit- 
titur,*'^ and  mandamus  will  issue  in  a  proper  ease  to  compel  obedience."^ 

3.  Where  Judgment  Is  Affirmed.  —  On  affirmanee  of  a  judgment 
of  conviction  the  trial  court  nmst  carry  the  judu:ment  into  execution."* 
It  has  no  authority  to  interfere  Avith  its  execution,"  either  by  habeas 
corpus  proceedings,""  by  injunction.*"''  or  by  motion  for  new  trial."^ 
The  court  has  no  power  to  set  aside  the  affirmed  judgment,*'®  and  it  can- 
not parole  the  defendant. "^^  But  if  the  day  originally  tixi'd  for  sentence 
has  passed,  the  court  may  resentence  the  accused.""  notwithstanding 
the  fact  that  in  the  meantime  the  legislature  lias  abolished  that  particu- 
lar form  of  penalty." 

Motion  for  New  Trial.  —  Generally  the  trial  court  has  no  jurisdiction 
to  grant  a  new  trial  after  affirmance  of  a  judgment  of  convietion,^^  but 
some  courts  hold  that  it  may  grant  a  new  trial  on  a  motion  based  on 
facts  not  passed  on  by  the  appellate  court,  and  not  discovered  before 
the  appeal  was  taken. "^ 


is  necessary  to  reinvest  the  court  with 
iurisdiction  on  a  simple  affirmance. 
People   V.  Dick,  39  Cal.   102. 

61.  U.  S. — :Morris  v.  United  States, 
185  Fed.  73,  107  C.  C.  A.  293.  Ky. 
Com.  r.  Cantrill,  25  Ky.  L.  Kep.  20, 
74  S.  W.  691.  Mo.— State  r.  Kile,  242 
Mo.  19.5,  149  S.  W.  815.  N.  Y.— People 
V.  Ferris,  32  How.  Pr.  411,  419.  S.  C. 
State  V.  Adams,  73  S.  C.  435,  53  S.  E. 
538;  State  v.  Stephens,  13  S.  C.  285. 

In  civil  cases,  see  supra,  YII,  C. 

[a]  Obedience  at  Following  Term. 
On  remand  to  resentence  the  defend- 
ant, the  court,  havinjj  adjourned  for 
the  term,  may  pass  sentence  at  the 
following  term.  Wrijjht  v.  State,  12 
Ala.  App.  253,  67  So.  798. 

[b]  Where,  on  failure  of  the  record 
to  show  that  certain  proceedings  were 
had,  the  cause  is  remanded  with  direc- 
tions, the  trial  court  cannot  amend  its 
record  nunc  pro  tunc  to  show  such  pro- 
ceedinps  took  place.  If  the  record  was 
false,  it  could  have  been  corrected  by 
fiugpestion  of  diminution  of  the  record. 
State  r.  Kile,  242  Mo.  195,  149  S.  W. 
815. 

[c]  Disregarding  Mistaken  Direc- 
tion.— A  direction  to  sustain  a  demur- 
rer made  by  mistake  when  no  de- 
murrer was  interposed  may  be  disre- 
garded by  the  trial  court  as  surplus- 
age where  it  is  wholly  unnecessary  to 
the  decision  of  the  appellate  court. 
People  r.  Coronado,  144  Cal.  207,  79 
Pac.  418. 

62.  Com 


Cantrill,  25  Ky.  L.  Rep. 


20,    74    S.    W.    691.      See    supra,   VIII, 
G,  2. 

63.  Ex  parte  Foister,  203  Mo.  687, 
102  S.  W.  542;  Reed  r.  State,  10  Okla. 
Crim.  4-44,  137  Pac.  369. 

[a]  No  action  of  the  trial  court  is 
necessary  on  receipt  of  the  mandate 
of  the  appellate  court  after  affirmance, 
and  execution  of  the  judgment  may 
proceed.  Morris  v.  United  States,  185 
Fed.  73,  107  C.  C.  A.  293. 

64.  State  v.  Bovce,  25  Wash,  422,  65 
Pac.  763. 

65.  Eeed  r.  State,  10  Okla.  Crim. 
444,  137  Pac.  369. 

66.  Eeed  v.  State,  10  Okla.  Crim. 
444,   137  Pac.  369. 

67.  See  infra,  this  section. 

68.  Reed  v.  State,  10  Okla.  Crim. 
444,   137   Pac.   369. 

69.  E.r  parte  Foister,  203  Mo.  687, 
102    S.   W.   542. 

70.  Nicholas  r.  Com.,  91  Va.  813,  22 
S.  E.  507. 

As  to  sentence  and  judgment,  see  the 
title  "Sentence  and  Judgment." 

71.  Nicholas  r.  Com.,  01  Va.  813,  22 
S.  E.  507. 

72.  Reed  r.  State,  10  Okla.  Crim. 
444,   137   Pac.   369. 

[a]  A  failure  to  object  is  not  a 
waiver  of  the  objection  that  a  motion 
for  new  trial  cannot  be  made  after 
affirmance  and  remand,  as  it  is  a  ques- 
tion of  jurisdiction  of  subject-matter. 
State  r.  Adams,  73  S.  C.  435,  53  S.  E. 
53^.     Compare  cases  in   next   note. 

73.  State  r.  Rodman,  87  S.  C.  542, 
70  S.  E.  161;  State  v.  Adams,  83  S.  C. 
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4.  Where  Judgment  Is  Reversed.  —  A  remittitur  directing  a  new 
trial  in  effect  sets  aside  the  former  verdict  and  judgment.'^*  On  rever- 
sal and  remand  without  specific  directions,  the  cause  must  be  proceeded 
with  in  accordance  with  the  rulings  as  expressed  in  the  court's  opin- 
ion ;'^^  and  the  trial  court  resumes  jurisdiction  precisely  at  the  point 
where  the  error  supervened/^  On  reversal  of  a  judgment  sustaining  a 
plea  of  former  conviction  made  after  a  verdict  of  guilty,  the  court  may 
proceed  to  enter  a  judgment  of  conviction."  If  the  cause  is  reversed 
because  of  errors  occurring  during  trial  and  errors  in  the  admission  or 
rejection  of  testimony,  the  court  may  order  a  new  trial  although  the 
mandate  may  contain  no  specific  directions  to  that  eff'ect.'^^  Where  a 
new  trial  has  been  granted  but  the  indictment  has  not  been  held  in- 
sufficient, it  is  not  necessary  to  indict  the  defendant  anew,^^  and  if  he 
has  been  discharged  he  may  be  rearrested  on  process  issued  by  the  trial 
court  and  brought  to  trial.^°  If  the  judgment  is  reversed  because  of 
the  invalidity  of  the  information,  the  prosecuting  attorney  may  file  a 


349,  65  S.  E.  220;  State  v.  Lee,  80  S.  C. 
367,  61  S.  E.  657  {overrulmg  State  v. 
Adams,  73  S.  C.  435,  53  S.  E.  538;  State 
V.  Way,  43  S.  C.  410,  21  S.  E.  313; 
State  V.  Turner,  39  S.  C.  420,  17  S.  E. 
885);  State  v.  Morgan,  23  Utah  212, 
231,  64  Pac.  356,  distinguished  in  State 
V.  Mortensen,  27  Utah  16,  74  Pac.  120, 

350.  See  Rawlins  r.  State,  126  Ga.  96, 
54  S.  E.  924. 

74.  State  v.  Byrd,  31  La.  Ann.  419; 
State  I'.  Stephens,  13  S.  C.  285.  See 
State  V.   Stanton,  23  N.   C.  424. 

75.  Steinman  v.  United  States,  185 
Fed.  47,  107  C.  C.  A.  151;  State  v. 
Newkirk,  49  Mo.  472. 

76.  United  States  v.  Harman,  68 
Fed.  472. 

[a]  Effect  on  Verdict  and  Judg- 
ment.— A  reversal  for  error  in  the  pro- 
ceedings in  effect  sets  aside  the  former 
verdict  and  judgment.  Sutcliffe  v. 
State,  18  Ohio  469,  480,  51  Am.  Dec. 
459. 

[b]  Effect  on  Plea. — (1)  A  reversal 
for  error  in  the  proceedings  does  not 
extend  to  the  plea.  Sutcliffe  v.  State, 
18  Ohio  469,  480,  51  Am.  Dee.  459. 
(2)  But  on  reversal  because  the  plea 
was  not  made  by  defendant  in  person, 
the  cause  must  be  proceeded  with  as 
if  no  plea  had  been  made.  State  v. 
Conkle,  16  W.  Va.  736,  765. 

[c]  If  the  sentence  was  illegal,  the 
trial  court  may  resentence  the  defend- 
ant. United  States  v.  Harman,  68  Fed. 
472. 

77.  State  v.  Taylor,  133  N.  C.  755, 
46  S.  E.  5. 


78.  State  v.  Clouser,  72  Iowa  302, 
33  N.  W.  686;  Harmon  v.  Oklahoma,  9 
Okla.  313,  60  Pac.  115.  See  State  v. 
Wyse,  33  S.  C.  582,  12  S.  E.  556. 

[a]  Jeopardy. — The  provision  that 
an  accused  shall  not  be  twice  put  in 
jeopardy  for  the  same  offense  does  not 
protect  him  from  a  second  trial  after 
a  verdict  of  guilty  and  reversal  for 
error  in  the  proceedings.  Sutcliffe  v. 
State,  18  Ohio  469,  51  Am.  Dec.  459. 
See  also  Steinman  v.  United  States,  185 
Fed.  47,  107  C.  C.  A.  151;  State  v. 
Conkle,  16  W.  Va.  736,  765.  See  gen- 
erally the  title  "Jeopardy." 

[b]  Where  Statute  Directs  Dis- 
charge.^— On  reversal  without  directing 
a  new  trial  or  discharge  of  the  defend- 
ant and  without  disposing  of  an  ap- 
peal from  an  order  denying  a  new  trial 
expressly  or  in  terms,  the  trial  court 
may  retry  the  defendant,  notwithstand- 
ing a  statute  providing  that  if  a  judg- 
ment is  reversed  without  ordering  a 
new  trial  the  appellate  court  must  di- 
rect the  discharge  of  the  defendant. 
The  accused's  remedy  under  the  stat- 
ute is  a  motion  in  the  appellate  court 
for  a  discharge.  People  v.  Ballard,  13 
Cal.  App.  511,  110  Pac.  351. 

79.  State  v.  Hughes,  2  Ala.  102,  36 
Am.  Dec.  411. 

[a]  A  substitution  of  a  new  indict- 
ment, where  it  appears  the  original  was 
not  returned  to  the  trial  court,  is  error. 
Martinez  v.  State,  48  Tex.  Grim.  222, 
87  S.  W.  344. 

80.  State  v.   Newkirk,   49   Mo.   472. 
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new  information  upon  the  original  complaint,  if  it  be  valid." 

The  new  trial  of  the  accused  after  remand  is  had  in  accordance  with 
the  general  rules  regulating  trials  subject  to  any  limitations  imposed 
by  the  appellate  court.*^  If  the  mandate  does  not  restrict  the  trial  to 
a  trial  of  the  original  issues,  the  court  is  free  to  proceed  as  though  the 
cause  had  never  been  tried  f^  and  the  parties  may  introduce  other 
evidenee  tlian  that  introduced  on  the  first  trial,  whether  tiie  reversal 
is  on  a  question  of  fact  or  law  or  both.'^* 

E.  Jurisdiction  of  Appellate  Court  Apter  Remand.  —  In  crim- 
inal cases,  as  in  civil  eases,  the  appellate  court  has  no  further  jurisdic- 
tion in  the  cause  after  remitting  it  to  the  trial  eourt,^^  unless  the  man- 
date has  issued  bv  mistake,^"  or  unless  through  mistake  the  record  of 


81.  Sims  V.  State,  72  Tex.  Crim. 
533,  162  S.  W.  1154. 

82.  See  generally  the  title  "Trial," 
and   cross-references  thereunder. 

[a]  At  What  Term. — In  the  absence 
of  statute,  if  a  mandate  of  reversal 
is  filed  during  vacation  and  noted  of 
record  on  the  convening  of  court,  the 
cause  stands  for  trial  at  that  term 
subject  to  the  question  whether  the 
defendant  had  reasonable  time  to  pre- 
pare for  trial.  Powers  r.  Com.,  114  Ky. 
237,   70  S.  W.  644. 

[b]  Consolidation  of  Indictments. 
The  court  may  consolidate  with  the 
original  indictment  oihers  found  sub- 
scriuent  to  the  filing  of  the  mandate. 
Booth  V.  United  States,  154  Fed.  836, 
83   C.  C.  A.   552. 

[b]  A  nolle  prosequi  may  he  entered 
when  the  cause  comes  on  for  new  trial 
and  before  it  is  submitted  to  the  jury. 
Lewis  r.  State,  101  Ga.  532,  28  S.  E. 
970. 

[c]  Directing  Verdict.  —  After  re- 
versal for  insufficiency  of  evidence,  a 
verdict  for  the  defendant  should  not 
be  directed  if  new  and  additional  tes- 
timony is  introduced,  which  if  true, 
shows  defendant 's  guilt.     State  r.  Tate, 

ir,r>  Mo.  no,  56  s.  w.  looo. 

[d]  The  court  may  in  vacation  make 
an  order  making  the  api)ellate  judg- 
ment of  affirmance  its  jmlgment.  Wig- 
gins r.  Tvson,  114  Ga.  64,  39  S.  E. 
865. 

83.  Booth  r.  United  States,  154  Fed. 
836,  S3   C.   C.   A.   552. 

84.  State   r.    Newkirk,    49    Mo.    472. 

85.  Cal.— Oakland  v.  Whipple,  39 
Cal.  112.  Fla.— Brown  v.  State,  29  Fla. 
494,  11  So.  ISl,  ])y  issuance  of  remit- 
titur and  its  lodgment  in  the  trial 
court.  Idaho. — Peopio  r.  Walters,  1  Idaho 
274.    Mont.— State  r.  Faulds,  17  Mont. 
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140,  42  Pae.  285.  S.  C— State  v. 
Adams,  83  S.  C.  149,  65  S.  E.  220; 
State  r.  Wav,  40  S.  C.  294,  18  S.  E. 
676;  State  r.  Wvse,  33  S.  C.  582,  12 
S.  E.  556. 

[a]  Until  the  judgment  is  entered 
in  the  judgment  book  and  a  certified 
copy  of  the  entry  is  remitted,  the 
cause  is  still  in  the  appellate  court. 
People  V.  Hill,  73  Hun  473,  26  N.  Y. 
Supp.  331,  9  N.  Y.  Crim.  136,  57  N.  Y. 
St.   293. 

[b]  Restoration  of  the  cause  to  the 
docket  of  the  appellate  court  is  not 
permissible  after  remand.  Brown  V. 
State,  29  Fla.  494,   11   So.  ISl. 

[e]  A  rehearing  cannot  be  granted 
after  remission  of  the  cause.  People 
r.   Walters,   1    Idaho   274. 

[d]  Motion  To  Recall  Mandate. 
After  the  trial  court  has  acted  on  the 
mandate  and  reassigned  a  day  for 
execution,  a  motion  to  recall  the  man- 
date comes  too  late.  State  v.  Merri- 
man,  35  S.  C.  607,  14  S.   E.  394. 

[e]  A  motion  for  leave  to  make  a 
motion  before  the  trial  court  for  a 
now  trial  on  after  discovered  evidence 
cannot  be  entertained  by  the  appel- 
late court  after  remand.  State  r.  Lee, 
SO  S.   r.   M67,  61    S.    E.   657. 

ff|  Even  if  no  mandate  should 
issue,  the  api)ellate  court  has  no  fur- 
ther jurisdiction  in  a  cause  after  the 
time  fixed  by  statute  in  which  the 
clerk  is  required  to  remit  the  cause. 
Murphy  v.  State,  131  Wis,  420,  111 
N.  W.  511. 

86.  People  r.  Hill.  73  Hun  473,  26 
N.  Y.  Supp.  331.  9  N.  Y.  Crim.  136, 
57  N.  Y.  St.  293,  where  through  in- 
advertence the  appellate  deci.sion  is  in- 
complete and  does  not  comply  with 
the  statute,  the  court  may  amend  its 
order. 
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the  case  on  appeal  is  false,^^  or  unless  by  a  subsequent  appeal  jurisdic- 
tion is  reacquired.^^  It  has  been  held,  however,  that  the  appellate  court 
retains  full  jurisdiction  until  the  complete  execution  of  its  mandate.®^ 


87.  Lovett  V.  State,  2&  Fla.  384,  11 
So.  176,  16  L.  E.  A.  313  (where  the 
transcript  by  mistake  misrepresented 
the  real  record  as  to  the  point  on 
which  the  reversal  was  based) ;  State 
V.  Marsh,  134  N.  0.  184,  47  S.  E.  6, 
67  L.  E.  A.  179. 

88.  State  v.  Way,  40  S.  C.  294,  18 
S.  E.  676. 


89.  State  v.  Callahan,  93  Kan.  172, 
144  Pac.  189. 

[a]  A  discharge  on  habeas  corpus 
prior  to  the  full  execution  of  a  man- 
date directing  execution  of  a  sentence 
is  without  the  jurisdiction  of  lower 
courts  and  void.  State  v.  Callahan,  93 
Kan.  172,  144  Pac.  189. 


MANSLAUGHTER.  —  See  Homicide. 


MARINE  INSURANCE.  —  See  Insurance. 


MARITIME  JURISDICTION.  —  See  Admiralty. 


MARITIME  LAW.  —  See  Admiralty ;  Collision ;  Insurance ;  Maritime 
Liens;  Navigable  Waters;  Piracy;  Salvage;  Seamen;  Ships  and 
Shipping. 
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[.     DEFINITION  AND  NATURE,  366 
II.     ENFORCEMENT,  366 

A.  Remedies,  Jurisdiction  and  Venule,  366 

B.  Procedure,  367 

CROSS-REFERENCES: 

Admiralty ;  Salvage ; 
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Liens;  Ships  and   Shipping. 

For  further  references  and  eross-refercnces,  see  the  index  to  this 
\vork  and  the  eross-referenees  throughout  this  article. 

I.  DEFINITION  AND  NATURE. —  A  maritime  lien  may  be  de- 
fined as  a  right  of  property  in  a  sliip,  adhei'ing  to  it  wherever  it  may 
go,  vesting  a  right  in  the  person  whose  claim  is  thereby  secured  to 
cause  a  sale  of  the  vessel  in  a  proceeding  directly  against  it  in  order 
to  obtain  satisfaction  of  his  debt.^ 

II.  ENFORCEMENT.  —  A.  Reaiedies,  Jurisdiction  and  Venue. 
Courts  of  admiralty  have  exclusive  jurisdiction  of  proceedings  to  en- 
force maritime  liens.-     The  remedy  to  enforce  such  a  lien  is  a  pro- 


1.     The  Rupert   City,  213  Fed.  263. 

[a]  "The  definition  given  by 
Pothier  of  an  hypothecation  is  an  ac- 
curate description  of  a  maritime  lieu 
under  our  law.  'The  right  which  a 
creditor  has  in  a  thing  of  another, 
which  right  consists  in  the  power  to 
cause  that  thing  to  be  sold,  in  order 
to  have  the  debt  paid  out  of  the  price. 
This  is  a  right  in  the  thing,  a  jus  in 
re. '  ...  It  is  not  merely  a  privilege 
to  resort  to  a  particular  form  of  ac- 
tion to  recover  a  debt.  .  .  .  Tt  is 
an  appropriation  made  by  the  law,  of 
a  partii'ulnr  thing,  as  security  for  a 
debt  or  claim;  the  law  creating  an  in- 
cumbrance theronn,  and  vesting  in  the 
creditor,  what  we  term  a  special  prop- 
erty in  the  thing,  whifh  subsists  from 
the  moment  when  the  debt  or  claim 
arises,  and  accompanies  the  thing  even 
into  the  hands  of  a  purchaser."     The 
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Young  Mechanic,  2  Curtis  404,  410,  30 
Fed.    Cas.    No.    18,180. 

[b]  Nature  of  Right. — "The  cen- 
tral idea  of  a  maritime  lien,  namely, 
the  equitable  right,  sj)ringing  from  the 
necessities  of  commerce,  to  hold  the 
vessel  itself  for  something  done  or  fur- 
nished to  it  which  enables  it  to  con- 
tinue in  service,  and  without  which  its 
earning  power  would  be  greatly  re- 
duced, iP  not  destroyed.  It  is  the  need- 
ful and  saving  benefit  to  the  res  which 
gives  the  right  to  proceed  in  rem.  On 
no  other  basis  can  that  right  be  sup- 
ported." Astor  Trust  Co.  v.  E.  "V. 
White  &  Co.   (C.  C.  A.),  241  Fed.  .57. 

2.  U.  S.— The  Robert  W.  Parsons, 
191  IT.  S.  17,  24  Sup.  Ct.  8,  4S  L.  ed. 
73;  The  .T.  K  Rnmbell,  148  U.  S.  1,  12, 
13  Sup.  Ct.  4fT^,  37  L.  ed.  Uo;  .Johnson 
r.  Chicago  &  P.  Elev.  Co.,  110  U.  S. 
388,  397,  7  Sup.  Ct.  254,  30  L.  ed.  447; 
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ceeding  in  rem,^  which  may  be  pursued  in  any  district  in  which  the 
vessel  is  found  and  arrested.* 

B.  Procedure.  —  Maritime  liens  being  only  enforcible  by  proceed- 
ings in  rem  in  admiralty,  the  procedure  for  their  enforcement  is  fully 
treated  elsewhere  in  this  work.^ 


The  Lottawanna,  21  Wall.  558,  580,  22 
L,  ed.  654;  The  Belfast,  7  Wall.  62-4, 
19  L.  ed.  266;  The  Hine,  4  Wall.  555, 
18  L.  ed.  451;  The  Moses  Taylor,  4 
Wall.  411,  18  L.  ed.  397;  Hitchings  v. 
Olsen,  184  Fed.  305,  106  C.  C.  A.  447; 
The  J.  W.  Tucker,  20  Fed.  129.  Cal. 
Stephens  r.  Weyl-Zuekerman  &  Co. 
(Cal.  App.),  167  Pae.  171.  Mich.— Mc- 
Morran  v.  The  Millinokett,  191  Mich. 
151,  157  N.  W.  421. 

See  1  Standard  Proc.  400. 

[a]  "The  admiralty  and  maritime 
jurisdiction  is  conferred  on  the  courts 
of  the  United  States  by  the  Consti- 
tution, and  cannot  be  enlarged  or  re- 
stricted by  the  legislation  of  a  state. 
No  state  legislation,  therefore,  can 
bring  within  the  admiralty  jurisdiction 
of  the  national  courts  a  subject  not 
maritime  in  its  nature.  But  when  a 
right,  maritime  in  its  nature,  and  to 
be  enforced  by  process  in  the  nature 
of  admiralty  process,  has  been  given 
by  the  statute  of  a  state,  the  admiralty 
courts  of  the  United  States  have  juris- 
diction, and  exclusive  jurisdiction,  to 
enforce  that  right  according  to  their 
own  rules  of  procedure."  The  J.  E. 
Rumbell,  148  U.  S.  1,  12,  13  Sup.  Ct. 
498,  37  L.  ed.  345. 


3.  The  J.  E.  Rumbell,  148  U.  S. 
1,  12,  13  Sup.  Ct.  498,  37  L.  ed.  345; 
The  Lottawanna,  21  Wall.  (U.  S.)  558, 
579,  580,  22  L.  ed.  654;  The  St.  Law- 
rence, 1  Black  (U.  S.)  522,  17  L.  ed. 
180;  The  Planter,  7  Pet.  (U.  S.)  324, 
8  L.  ed.  700;  Stephens  v.  Weyl-Zucker- 
man  &  Co.   (Cal.  App.),  167  Pae.  171. 

fa]  "It  has  been  settled  so  long, 
that  we  know  not  its  beginning,  that 
a  suit  in  the  admiralty  to  enforce  and 
execute  a  lien  is  not  an  action  against 
any  particular  person  to  compel  him 
to  do  or  forbear  any  thing,  but  a  claim 
against  all  mankind,  a  suit  in  rem,  as- 
serting the  claim  of  the  libelant  to  the 
thing  as  against  all  the  world.  It  is 
a  real  action  to  enforce  a  real  right." 
The  Young  Mechanic,  2  Curtis  404,  412 
30  Fed.  Cas.  No.  18,180.  ' 

4.  The  Vigilant,  151  Fed.  747,  754, 
81  C.  C.  A.  371.  See  generally  1  Stand- 
ard Proc.  425. 

5.  See  generally  the  title  "Admir- 
alty," which  contains  a  full  discussion 
of  all  proceedings  in  rem. 

As  to  enforcement  of  specific  mari- 
time liens,  see  such  titles  as  "Collis- 
ion;" "Salvage;"  "Seamen;"  "Ships 
and  Shipping," 
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1.  GENERALLY.  —  This  article  deals  solely  \v\\\\  the  annulment 
of  marriai,'*'  ami  incidental  relief.  ]\Ia.tters  yiertaininir  to  divorce  and 
the  relations  growing  out  of  or  dependent  upon  marriage  are  treated 
elsewhere.' 

II.  ANNULMENT  OF  MARRIAGE.  —A.  Nature  of  Siht  or 
Action.  —  1.  Generally.  —  Although  in  some  cases  an  action  for  an- 
nulment of  marriage  has  been  regarded  as  a  proceeiling  in  personam,^ 
it  is  generally  considered  as  one  in  rem  or  at  least  quasi  in  rem,  estab- 
lishing the  status  of  the  parties.^  An  annulment  suit,  even  in  code 
states,  is  regarded  as  an  equitable  proceeding,  and  cannot,  therefore, 
be  maintained  by  one  wlio  has  knowingly  entered  into  an  illegal  mar- 
riage,* though  there  is  authority  to  the  contrary. = 

2.  Comparison  With  Divorce.  —  The  term  divorce  in  the  strict 
sense,  means  the  severing  or  dissolution  of  the  bonds  of  matrimony, 
and  presupposes  a  legal  and  valid  marriage :  and  the  decree  of  divorce 
is  based  upon  this  supposition  and  proof  thereof,"  though  sometimes 
by  statute  a  decree  of  divorce  may  be  made  for  causes,  which  would 
sustain  a  decree  of  annulment.^     The  action  of  annulment  is  based 


1.  See  the  titles  "Divorce;"  Hus- 
band and  Wife;"  and  the  t-ross-refer- 
ences  at  the  beginning  of  this  article. 

2.  Hines  v.  Hines,  10  Pa.  Co.  Ct. 
74;  Pepper  r.  Shearer,  48  S.  C  492,  2'> 
S.  E.  797. 

3.  U.  S. — Ennis  v.  Smith,  14  How. 
400,  430,  14  L.  ed.  472.  Ga^— Luke  v. 
Hill,  137  Ga.  159,  73  S.  E.  345,  3S  L. 
E.  A.  (N.  S.)  559.  m.— Roth  v.  Roth, 
104  111.  35,  44  Am.  Rep.  81.  N.  J. 
McClurg  r.  Terry,  21  N.  .J.  Eq.  225.  Vt. 
Barney  r.  Cuness,  68  Vt.  51,  33  All. 
897. 

[a]  Decree  dismissing  aetion  of  an- 
nulment fixes  status  of  the  parties. 
Com.  V.  Shaman,  223  Mass.  62,  111  N. 
E.  720. 

( b]  Beyond  the  adjudication  of  the 
status  it  docs  not  conclude  strangers. 
Luko  V.  Hill,  137  Ga.  159,  73  S.  E.  345, 
38  L.  R.   A.    (N.  S.)    559. 

4.  Cal. — Sharon  v.  Sharon,  67  Cal. 
185,  195,  7  Pac.  456,  635,  S  Pac.  709. 
Ind.— Tefft  v.  Tcfft,  35  Ind.  44.  Kan. 
Fuller  r.  Fuller,  33  Kan.  582,  7  Pac. 
241.  Mo^ — Marre  r.  Marre,  184  Mo. 
App.  19S,  168  S.  W.  636.  N.  J.— Rooney 
f.  Rooney,  54  N.  .1.  Eq.  231,  34  Atl. 
682.  N.'y.— Berry  r.  Berry,  130  App. 
Div.  53,  114  N.  Y.  Supp.  497;  French 
V.  French,  74  Misc.  626,  131  N,  Y. 
Supp.  1053;  McCarron  r.  McCarron,  26 
Misc.  158,  .'56  N.  Y.  Supp.  745;  Anony- 
mous, 15  Abb.  Pr.  fN.  S.)  171.  Pa. 
O'Keefe  r.  O'Keefe,  15  Pa.  Co.  Ct.  88; 
Adams  r.  Adams,  2  Chest.  Co.  560. 
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5.  Szlauzis  r.  Szlauzis,  255  111.  314, 
99  N.  E.  640,  Ann.  Cas.  1913D,  454, 
because  of  the  interest  of  the  state  in 
marriage. 

[a]  Misrepresentation  of  age  by  an 
infant  will  not  estop  the  infant  from 
bringing  action  to  annul  marriage,  on 
the  ground  of  non-age,  because  one  in- 
capable through  infancy  to  enter  into 
a  contract  is  incapable  also  to  estop 
himself  by  a  fraudulent  misrepresen- 
tation of  "his  age.  Eliot  v.  Eliot,  81 
Wis.  295,  51  N.  W.  81,  15  L.  R.  A. 
259. 

6.  Cal.— Miller  r.  Miller,  .33  Cal. 
353.  ni.— Pyott  I-.  Pyott,  191  111.  280, 
61  N.  E.  88.  Ind. — Henneger  r.  Lomas, 
145  Ind.  287,  44  X.  E.  462,  32  L.  R.  A. 
848.  Mich.— Schafberg  r.  Schafberg,  52 
Mich.  429,  18  N.  W.  202.  N.  J. 
Rooney  r.  Rooney,  54  N.  J.  Eq.  231, 
34  Ati.  682.  N.  Y.— Finn  v.  Finn,  62 
How.  Pr.   83. 

See    generally    the    title    "Divorce." 

Compare  Lea  r.  Lea,  104  N.   C.  (503, 

10    S.    E.    488,    17   Am.    St.     Rop.     692, 

where   a   nullity   proceeding   is   hold   to 

be    suit    for   diyorce. 

fa]  An  action  for  divorce  lies  for 
causes  arising  subscciuent  to  the  mar- 
riage, and  an  action  of  annulment  for 
causes  prior  or  existing  ai  the  time  of 
marriage  which  would  render  the  con- 
tract void  or  voiilable.  Henderson  V. 
Henderson,  265  Mo.  718,  178  S.  W. 
175. 

7.  See  the  following:  D.  C— Caton 
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upon  the  theory  that  no  legal  marriage  ever  existed,  and  the  decree 
of  nullity,  for  whatever  cause  granted,  relates  back  to  the  time  of  the 
marriage,  and  declares  in  effect  that  no  marriage  ever  existed.^  Gen- 
erally speaking,  however,  the  procedure  is  much  the  same,  whether 
the  action  is  one  for  divorce  or  annulment,®  and  is,  in  many  states, 
governed  by  statutes,^'^  which  make  little  or  no  distinction  between  the 
practice  and  procedure  in  divorce  causes  and  actions  for  annulment.^^ 
But  some  statutes  make  distinctions  between  these  actions,^^  and  in 
spite  of  the  similarity  in  procedure  these  actions  are  governed  in  cer- 
tain matters  by  different  rules;  this  is  especially  true  in  matters 
pertaining  to  alimony, ^^  and  the  custody  and  maintenance  of  chil- 
dren." 

3.  Effect  of  Death.  —  An  action  for  annulment  must  be  brought 
during  the  lifetime  of  both  parties  to  the  marriage  contract  ;^^  and  it 
is  the  general  rule  in  annulment  suits,  as  in  divorce  suits,  that  the 
death  of  either  party  abates  the  action  and  the  cause  of  action  does 


V.  Caton,  6  Mackey  309.  Ga. — Brown 
V.  Westbrook,  27  Ga.  102.  111.— Brown 
V.  Brown,  18  111.  App.  445.  Ind..— Tefft 
V.  Tefft,  35  Ind.  44.  Md.— Bidgely  v. 
Eidgely,  79  Md.  298,  305,  29  Atl.  597, 
25  L.  K.  A.  800;  J.  G.  v.  H.  G.,  33 
Md.  401,  3  Am.  Rep.  183.  N.  O. 
Johnson  v.  Kincade,  37  N.  C.  470.  Pa. 
Heinzman  v.  Heinzman,  15  Pa.  Co.  Ct. 
669. 

8.  111.— Pyott  V.  Pyott,  191  111.  280, 
61  N.  E.  88.  Ind. — Henneger  r.  Lomas, 
145  Ind.  287,  44  N.  E.  462,  32  L.  R.  A. 
848.  Md.— Ridgely  r.  Ridgely,  79  Md. 
298,  29  Atl.  597,  25  L.  R.  A.  800. 
W.  Va.— Stewart  v.  Vandervort,  34  W. 
Va.  524,  12  S.  E.  736,  12  L.  R.  A. 
50. 

See  infra,  II,  H,  1. 

[a]  Unless  the  statute  avoids  the 
marriage  only  from  the  time  of  the 
decree.  Barker  v.  Barker,  172  App. 
Div.  241,  158  N.  Y.  Supp.  413. 

9.  Ga. — Brown  v.  Westbrook,  27  Ga. 
102.  Minn. — Wilson  v.  Wilson,  95  Minn. 
464,  104  N.  W.  300.  N.  Y.— Higgins 
V.  Sharp,  164  N.  Y.  4,  58  N.  E.  9. 
N.  C— Lea  v.  Lea,  104  N.  C.  603,  10 
S.   E.  488,  17   Am.   St.  Rep.   692. 

10.  See  generally  the  statutes,  and 
Eidgely  v.  Ridgely,  79  Md.  298,  29 
Atl.  597,  25  L.  R.  A.  800;  Whitmore 
v.  Harden,  3  Utah  121,  1  Pac.  465. 

11.  See  generally  the  statutes,  and 
the  following:  Ark. — Fountain  v.  Foun- 
tain, 80  Ark.  481,  97  S.  W.  656.  Fla. 
Gredler  v.  Gredler,  36  Fla.  372,  18  So. 
762.  Md.— J.  G.  V.  H.  G.,  33  Md.  401, 
3  Am.  Rep.  183;  Fornshill  v.  Murray, 
1   Bland  479,  18  Am.  Dec.  344.     Mass. 


Fass  r.  Fass,  12  Allen  26.  Mich. — Brown 
V.  Brown,  144  Mich.  654,  108  N.  W. 
288.  Pa. — Heinzman  v.  Heinzman,  15 
Pa.  Co.  Ct.  669.  Vt.— Le  Barron  v.  Le 
Barron,  35  Vt.  365. 

12.  Cal. — Wadsworth  v.  Wadsworth, 
81  Cal.  182,  22  Pac.  648,  15  Am.  St. 
Rep.  38.  N.  D.— Rev.  Codes  (1905), 
§4043.     S.   D.— Civ.    Code    (1904),   §6L 

See  infra,  II,  B,  3. 

13.  See  generally  the  statutes,  and 
the  following:  Ga. — ^Brown  v.  West- 
brook, 27  Ga.  102.  Kan.— Fuller  v. 
Fuller,  33  Kan.  582,  7  Pac.  241.  N.  Y. 
Park  V.  Park,  24  Misc.  372,  53  N.  Y. 
Supp.  677;  Blinks  v.  Blinks,  5  Misc. 
193,  25  N.  Y.  Supp.  768.  W.  Va.— Stew- 
art V.  Vandervort,  34  W.  Va.  5'24,  12 
S.  E.  736,  12  L.  R.  A.  50. 

See  infra,  II,  I;  and  the  title  "Di- 
vorce." 

14.  See  infra,  U,  K. 

15.  Cal. — Estate  of  Gregorson,  160 
Cal.  21,  116  Pac.  60,  Ann.  Cas.  1912D, 
1124.  m.— Bonham  v.  Badgley,  7  111. 
622.  la. — Richardson  v.  King,  157  Iowa 
287,  135  N.  W.  640.  Ky.— Stevenson 
V.  Gray,  17  B.  Mon.  193.  Md.— Forn- 
shill V.  Murray,  1  Bland  479,  18  Am. 
Dec.  .344.  Mass. — Rawson  v.  Rawson, 
156  Mass.  578,  31  N.  E.  653.  N.  Y. 
Cropsey  v.  McKinney,  30  Barb.  47; 
Combs  V.  Combs,  17  Abb.  N.  C.  265; 
Montgomery  v.  Montgomery,  3  Barb. 
Ch.  132.  N.  C— Baity  v.  Cranfill,  91 
N.  C.  293,  49  Am.  Rep.  641.  Pa.— 7?i  re 
Parker 's  Appeal,  44  Pa.  309.  Vt.— Pin- 
gree  v.  Goodrich,  41  Vt.  47.  Eng. 
Hemming  v.  Price,  12  Mod.  432,  88 
Eng.    Reprint    1430;    Hinks   v.    Harris, 
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not  survive  to  the  personal  roprosontative."  But  even  after  the 
death  of  one  of  the  parties  the  validity  of  a  void  marriage  may  be  in- 
quired into  in  matters  of  inheritance  and  the  like," 

B.  Jurisdiction.  —  1.  Generally.  —  Under  the  early  English  law, 
actions  for  annulment  of  marriage  were  within  the  exclusive  juris- 
diction of  spiritual,  or  ecclesiastical  courts,  as  were  divorce  and  all 
other  matrimonial  causes,^^  but  under  the  modern  practice  the  juris- 
diction is  governed  by  statute  and  is  frequently  conferred  upon  the 
courts  of  equity.^^  In  some  states,  however,  it  is  given  to  the  probate 
courts, -''  and  in  a  few  states  tlie  jurisdiction  is  in  the  law  courts.^^ 

2.  Power  of  Courts  Independent  of  Statute.  —  Courts  of  equity, 
independent  of  statute  will  assume  jurisdiction  in  cases  of  fraud." 


4  Mod.  182,  87  Eng.  Keprint  336, 
Brownsword  i\  Edwards,  2  Vcs.  Sen. 
243,  28  Eng.  Reprint  157. 

[a]  If  a  female  over  twelve  and 
under  sixteen  years  of  age  marries  and 
dies  before  ariving  at  the  age  of  six- 
teen the  validity  of  the  marriage  can- 
not be  questioned  after  her  death. 
Ott   V.  Ott,  3  Ohio  Dee.  684. 

16.  Mass. — Rawson  r.  Rawson,  156 
Mass.  578,  31  N.  E.  653.  N.  Y.— Crop- 
sey  r.  McKinney,  30  Barb.  47.  Vt. 
Pingree  r.  Goodrich,  41  Vt.  47.  Eng. 
Hemming  v.  Price,  12  Mod.  432,  88 
Eng.  Reprint  1430;  Hinks  v.  Harris, 
4  Mod.  182,  87  Eng.  Reprint  336; 
Brownsword  i'.  Edwards,  2  Ves.  Sen. 
243,  28  Eng.  Reprint  157. 

17.  Ga.— Bell  v.  Bennett,  73  Ga. 
784.  m.— Orchardson  r.  CofieUl,  171 
m.  14,  49  N.  E.  197,  63  Am.  St.  Rep. 
211,  40  L.  R.  A.  256.  la.— Back  v. 
Back,  148  Towa  223,  125  N.  W.  1009, 
Ann.  Cas.  1912B,  1025;  Wood  r.  Wood, 
1.-^6  Towa  128,  113  X.  W.  492,  125  Am. 
St.  Rep.  223,  12  L.  R.  A.  (N.  S.)  891. 
Md. — Fornshill  v.  Murray,  1  Bland  479, 
18  Am.  Dec.  344.  N.  0.— Gathings  v. 
WDliams,  27  N.  C.  487,  44  Am.  Dec. 
49.  Va.— Brown  r.  Brown,  24  S.  E 
238. 

18.  See  the  following:  Ind.— Tefft 
V.  Tefft,  .'35  Tnd.  44.  Md.— Fornshill 
r.  Murray,  1  Bland  (Md.)  479,  18  Am. 
Dec.  .344!  N.  J.— Oarris  r.  C'arris,  24 
N.  .T.  Eq.  516.  N.  Y.— Griffin  r.  Griffin, 
47  N.  Y.  134;  Peugnet  v.  Phelps,  48 
Barb.  566.  N.  O. — Crump  r.  Morgan, 
38  X.  C.  91,  40  Am.  Dec.  447.  Pa. 
Howard  r.  Lewis,  6  Phila.  50.  Utah. 
"WTiitmore  v.  Harden,  3  Utah  121,  1  Pac. 
465. 

See    generally    the    title    "Divorce." 

19.  See  generally  the  statutes;  see 
also  7  Standard  Pkoc.  739,  and  the  fol- 
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lowing:  Me. — In  re  Opinion  of  the  Jus- 
tices, 16  Me.  479.  Md. — Ridgely  v. 
Ridgely,  79  Md.  298,  29  Atl.  597,  25 
L.  R.  'a.  800;  Fornshill  c.  Murray,  1 
Bland  479,  18  Am.  Dec.  344.  Mo. 
Meredith  r.  Meredith,  79  Mo.  App.  636. 
N.  J. — Roonev  r.  Rooney,  54  N.  J.  Eq. 
231,  34  Atl.  '682;  Carris  r.  Carris,  24 
N.  J.  Eq.  516;  McClurg  r.  Terrv,  21 
N.  J.  Eq.  225.  N.  Y.— Griffin  i'.  Grif- 
fin, 47  N.  Y.  134;  Devanbagh  v.  Devan- 
bagh,  5  Paige  554,  28  Am.  Dec.  443; 
Durham  r.  Durham,  99  App.  Div.  450, 
91  N.  Y.  Supp.  295,  34  Civ.  Proc.  141. 
N.  C. — .Johnson  r.  Kineade,  37  N.  C. 
470.  Utali. — Whitemore  v.  Harden,  3 
Utah  121,  1  Pac.  465.  Vt.— Le  Barron 
V.  Le  Barron,  35  Vt.  365.  Wash. 
Mayuard  r.  Valentine,  2  Wash.  Ter. 
3,  3  Pac.  195. 

20.  Kenyon  r.  Kenyon,  3  Utah  431, 
24  Pac.  829;  Amy  v.  Amy,  12  Utah 
278,  42   Pac.    1121.     See   also   Irwin  v. 

I  Irwin,  3  Okla.  186,  41  Pac.  369. 

21.  Ga. — Schooler  v.  Schooler,  77 
I  Ga.  601.  Md. — Brown  r.  Brown,  2  Md. 
'  Ch.  316;  Bayly  r.  Bayly,  2  Md.  Ch. 
!  326.  But  see 'Ridgely"  v.  Ridgely,  79 
I  Md.  298,  29  Atl.  597,  '25  L.  R.   A.  800. 

R.  I.— Thaver  r.  Thaver,  9  R.  I.  379. 
j  Vt.— Preston    r.    Preston,    44    Vt.    630; 

Le  Barron   v.   Le  Barron,  35   Vt.  365. 
'       [a  I     For  a  discussion  of  the  several 

constitutions  on  tlio  subject  of  divorce 
'  and  annulment,  see  the  dissenting 
I  opinion  of  .Tustice  McKee  in  Sharon 
'  r.  Sharon,  67  Cal.  185,  199,  7  Pac.  456, 
I  8   Pac.   709. 

22.  Ind. — Henneger  v.  Lomas,  145 
Tnd.  287,  44  N.  E.  462,  32  L.  R.  A. 
848;  Mason  r.  Mason,  101  Ind.  25; 
Tefft  r.  Tefft.  35  Ind.  44.  Kan.— Fuller 
r.  Fuller,  33  Kan.  582,  7  Pac.  241; 
Powell  r.  Powell,  18  Kan.  371,  26  Am. 
Rep.    774.     Md. — Wimbrough   v.   Wim- 
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But  the  fraud  must  be  of  such  a  character  as  to  affect  the  essentials 
of  the  marriage  contract.-'  Annulment  for  lunacy  or  idiocy  is  also 
within  the  inherent  jurisdiction  of  equity.^*  Courts  of  equity  will 
also  assume  jurisdiction  in  cases  of  duress  where  the  marriage  has 
not  been  consummated  by  cohabitation,-^  or  even  where  so  consum- 
mated, if  the  cohabitation  was  submitted  to  while  the  duress  was  still 
operative.^*^  If  by  the  marriage  ceremony  it  was  not  intended  to  con- 
summate a  marriage,"  as  where  the  ceremony  was  performed  in 
jest, 2^  equity  will  take  jurisdiction  to  annul  it.  Equity  will  decree 
a  marriage  void  where  it  is  within  the  prohibited  degrees  of  affinity.^^ 


hrough,  125  Md.  619,  94  Atl.  168,  Ann. 
Cas.  1916E,  920;  Le  Brun  v.  Le  Brun, 
55    Md.    496;    Fornshill    V.    Murray,    1 
Bland  479,  18  Am.  Dec.  344.     See  also 
•     Eidgely    v.    Eidgely,    79    Md.    298,    29 
Atl.  597,  25  L.  R.  A.  800.     Mich.— Gil- 
lett  V.  Gillett,  78  Mich.  184,  43  N.  W. 
1101.     Mo. — 'Chapline  v.  Stone,  77  Mo. 
App.   523.     N.  H.— Keyes  v.   Keyes,  22 
N.   11.   553;   True  v.   Ranney,  21   N.   H. 
52,  53  Am.  Dec.   164.     N.  J.— Avakian 
V.    Avakian,   69   N.   J.   Eq.    89,   60   Atl. 
521;    McClurg   V.    Terry,   21    N.    J.    Eq. 
225.      N.   Y.— Cahn    v.    Cahn,    21    Misc. 
506,  48  N.  Y.  Supp.  173;   Wightman  v. 
Wightman,    4   Johns.    Ch.    343;    Aj'mar 
V.  Roff,  3  Johns.  Ch.  49;  Perry  v.  Perry, 
2  Paige  501.     See  Gardner  c.  Gardner, 
162    N.    Y.    Supp.    365;    Roth    v.    Roth, 
161    N.    Y.    Supp.    99.      But   see   Burtis 
V.  Burtis,  1  Hopk.  Ch.  557,  14  Am.  Dec. 
563.      Ohio. — W'aymire    v.    Jetmore,    22 
Ohio  St.  271.     Sl  D.— Montague  v.  Mon- 
tague,  25    S.    D.    471,    127    N.    W.    639, 
Ann.    Cas.    1912C,    591,    30    L.    R.    A. 
(N.  S.)  745.  Tenn.— Willard  v.  Willard, 
6   Baxt.    297,    32    Am.    Rep.    529;    Cole 
V.   Cole,  5   Sneed  57,  70   Am.  Dee.   275. 
Vt, — Le   Barron   v.   Le   Barron,   35   Vt. 
365;   Clark  v.  Field,   13   Vt.  460. 

[a]  In  Rhode  Island  courts  have 
held  that  the  court  will  not  take  jur- 
isdiction in  equity  for  the  purpose  of 
annulling  a  marriage  voidable  on  ac- 
count of  fraud  in  procuring  it  while 
an  ample  remedy  is  provided  by  stat- 
utes relating  to  divorce,  but  states  in 
the  opinion  that  it  is  because  the  di- 
vorce laws  of  that  state  differ  from 
the  statutes  of  other  states.  Selby  v. 
Selby,  27  R.  I.  172,  61  Atl.  142. 

[b]  In  South  Carolina  the  case  of 
Mattison  v.  Mattison,  1  Strobh.  Eq. 
387,  seems  to  have  held  the  opposite  of 
this  rule  but  the  court  in  its  opin- 
ion specifically  states  that  the  reason 
for   Its   decision   lies  in    the    statutory 


limitation     placed     upon     the     equity 
courts  of  that   state. 

[c]  Fraudulent  Contract.— A  court 
of  equity  has  jurisdiction  to  annul  a 
marriage  on  the  ground  of  pregnancy 
at  the  time  of  marriage  by  a  man  other 
than  the  husband,  for  the  reason  that 
such  marriage  was  a  fraudulent  con- 
tract and  within  the  general  jurisdic- 
tion of  chancery.  Carris  v.  Carris.  24 
N.  J.   Eq..  516. 

23.  Boehs  v.  Hanger,  69  N.  J.  Eq. 
10,  59  Atl.  904;  Crane  v.  Crane,  62 
N  J.  Eq.  21,  49  Atl.  734;  Glean  v. 
Glean.  70  App.  Div.  576,  75  N.  Y.  Supp. 
622,  10  N.  Y.  Ann.  Cas.  473;  Anony- 
mous, 21  Misc.  765,  49  N.  Y.  Supp. 
331,-  Shrady  v.  Logan,  17  Misc.  329,  40 

foQ  •  ^"PP-  ^010'  3  N.  Y.  Ann.  Cas. 
JJ8.  See  Gardner  v.  Gardner  162  N 
Y.  Supp.  365;  Roth  v.  Roth,  161  N  y' 
Supp  99;  Peugnet  i\  Phelps,  48  Barb. 
(N.   Y.)    566. 

24.  Kan.— Powell  v.  Powell,  18  Kan. 
3/1,  26  Am.  Rep.  774.  N.  Y.— Wight- 
man  V.  Wightman,  4  Johns.  Ch  343- 
Roth  V.  Roth,  161  N.  Y.  Supp.  99'. 
■w.  C. — Johnson  r.  Kincade,  37  N.  C, 
470.  Ohio.— Waymire  v.  Jetmore."  22 
Ohio  St.  271. 

T  ^-P'  ^  I"d.— Henneger  v.  Lomas,  145 
Ind.  287,  44  N.  E.  462,  32  L.  R.  A. 
848.  Misa— Marsh  v.  Whittington,  88 
Miss.    400,    405,    40     So.     326.       N      J 

^0"  AtL '!521.  ^"^^"^'"'  ^^  ^-  ^-  ^^-  ^^' 
[a]  By  Abduction  or  Ten-or ^Forn- 
shill r.  Murray,  1  Bland  479,  18  Am. 
Dec.  344;  Marsh  v.  Whittington,  88 
Miss.  400,  405,  40  So.  326. 

26.  Avakian  v.  Avakian,  69  N  J 
Eq.  89,  60  Atl.  521.  '      ' 

27.  Clark  v.  Field,  13  Vt.  460,  mis- 
take as  to  the  effect  of  the  ceremony. 

28.  McCIurg  v.  Terry,  21  N.  J.  Eq. 
2-5;  Aymar  v.  Roff,  3  Johns.  Ch  CN 
Y.)  49. 

29-     Wightman  v.  Wightman,  4  Johns. 
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3.  As  Affected  by  Domicil  and  Residence.  —  Jnrisdiction  to  annul 
a  marriage  may  or  may  not  be  affected  by  domieil  according  as  the 
proceeding  is  regarded  as  being  in  rem^'*  or  in  personam.^'  In  the 
former  case,  the  suit  concerns  the  status  of  the  parties  and  the  fact 
of  domicil  enters  into  the  question  of  jurisdieticm  to  the  same  extent 
perhaps,  as  in  divorce  proceedings  for  causes  arising  subsequent  to 
the  marriage.^-  It  is  therefore  essential  to  jurisdiction  to  pass  upon 
the  marriage  status  that  at  least  one  of  the  parties  be  domiciled  in 
the  state,^^  though  according  to  some  authorities,  the  fact  that  the 
marriage  was  contracted  within  the  state  is  sufficient  to  confer  juris- 
diction irrespective  of  the  residence  of  the  parties.^*  And  where  the 
subject-matter  of  jurisdiction  is  deemed  to  be  the  original  obligation 
of  tlie  contract,  domicile  does  not  affect  the  question,  juristliction  in 
such  case  being  governed  by  the  rules  pertaining  to  ordinary  con- 
tracts." 

Length  of  Residence.  —  It  is  sometimes  required  by  statute  that  the 
petitioner  in  annulment  proceedings  reside  in  the  state  for  a  certain 
specified  period,  u.sually  one  year,  preceding  the  institution  of  the 
8uit.^°     The  provisions  of    the    divorce    statutes    as    to    residential 


Ch.   (N.  Y.)   343;  Martin  r.  Martin,  54 
W.  Va.  301,  46  S.  E.  120. 

30.  See  Barney  r.  Cuness,  68  Vt,  51, 
33   Atl.   897. 

31.  Hines  v.  Hines,  10  Pa.  Co.  Ct. 
74. 

32.  Jurisdiction  in  divorce  proceed- 
ings, see  7  Standard  Proc.  740;  15 
Standakd  Proc.  G70. 

33.  Mirni. — "Wilson  r.  Wilson,  95 
Minn.  464,  104  N.  W.  300.  N.  J. 
Hess  r.  Kimble,  79  N.  .J.  Eq.  454,  81 
Atl.  363;  Avakian  r.  Avakian,  69  N.  J. 
Eq.  89,  60  Atl.  521;  Blumenthal  V. 
Tannoiiholz,  31  N.  .J.  Eq.  194.  Vt. 
Barnov  r.  Cuness,  68  Vt.  .51,  33  Atl. 
897.  Wis.— Eliot  r.  Eliot,  77  Wis.  634, 
46  N.  W.  «06,   10  L.  R.   A.  56'^. 

[a]  An  unemancipated  minor  who 
is  not  sui  juris  takes  the  domicil  of 
the  parents,  consequently  residence  of 
such  complainant  minor  within  the 
state  is  insuflicient  where  the  parents 
are  domiciled  elsewhere.  Blumenthal 
V.  Tannenhol/,,  31  N.  .T.  Eq.  194.  Sec 
also  Hess  r.  Kimble,  79  N.  J.  Eq.  4.54, 

81  Atl.  ?,€,:]. 

\h]  Residence  as  distinguished  from 
domicil  (1)  is  not  sufficient  (Blumen- 
thal r.  Tannenholz,  31  N.  .1.  Eq.  194), 
(2)  unless  the  defendant  appears  in 
the  case.  Avakian  r.  Avakian,  69  N. 
J.  Eq.  89.  60  Atl.  521. 

fc]  Where  both  parties  are  dom- 
iciled elsewhere  no  jurisdiction  at- 
taches.    Blumenthal   I".   Tannenholz,   31 
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N.  .T.  Eq.   194. 

[d]  That  the  marriage  was  con- 
tracted outside  the  state  does  not  pre- 
■vent  the  court  "s  ac(iuiriiip  jurisdiction 
to  annul  it,  providing  the  petitioner  is 
domiciled  in  the  state.  Barney  t;. 
C^iness,  68  Vt.  51,  33  Atl.  897.  See 
also  Hall  v.  Hall,  67  Misc.  267,  122 
N.  Y.  Supp.  401. 

34.  Becker  r.  Becker,  58  App.  Div. 
374,  69  N.  Y.  Supp.  75;  Simonin  r.  Mal- 
lac,  2  Swabey  &  Tr.  (lOnji.)  67.  Contra, 
Blumenthal  r.  Tannenholz,  31  N.  J.  Eq. 
194;    and    see   cases   in   preceding   note. 

35.  Hines  r.  Hines,  10  Pa.  Co.  Ct. 
74.     See  J  7  Staxdard  Proc.  686. 

[a]  Divorce  Distinguished. —  In  Hines 
r.  Hines,  10  Pa.  Co.  Ct.  74,  the  court 
entertains  jurisdiction  although  it  in- 
timates that  had  the  action  been  one 
for  divorce  it  would  not  have  done 
30.  The  following  language  is  used: 
"Now,  as  the  cause  of  divorce  is  not 
an  offense  subsequent  to  the  marriage 
but  an  injury  affecting  the  original 
obligation  of  the  contract,  it  is  plain 
that  the  question  of  domicil  as  re- 
lated to  the  cause  of  divorce  cannot 
determine  the  jurisdiction.  If  the  al- 
leged cause  were  a  breach  of  the  con- 
tract subsequent  to  the  marriage,  the 
domicil  of  the  parties  as  affected  by 
the  marriage  would  become  a  question 
of  inquiry  as  determining  their  rights, 
duties  and  liabilities." 

36.  Minn. — Wilson    v.     WDson,    85 
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prerequisites  will  be  applied  to  annulment  suits"  unless  their  terras 
are  so  specific  as  to  exclude  annulment  proceedings,^*  or  the  juris- 
diction is  not  based  upon  the  divorce  statute.^® 

Non-resident  Defendant.  —  Where  the  annulment  proceeding  is  re- 
garded as  one  in  rem,,  jurisdiction  of  a  non-resident  defendant  may- 
be acquired  by  service  of  summons  by  publication,*^  or  by  personal 
service  upon  him  within,*^  or  without,*^  the  state  in  accordance  with 
the  principles  elsewhere  discussed.*^  But  if  the  suit  is  in  personam 
a  non-resident  must  be  served  within  the  state,**  unless  he  voluntarily 
appears.*^  The  force  and  effect  of  a  decree  as  dependent  upon  jurisdic- 
tion is  elsewhere  treated.*'' 

C.  Procedure  Generally.  —  As  hereinbefore  noticed,*^  the  pro- 
cedure in  annulment  suits,  in  general  follows  that  in  divorce  suits 
except  in  certain  particulars.*^  Wliere  the  statute  confers  jurisdiction 
on  equity  in  divorce  matters  it  does  not,  so  far  as  regards  actions  of 
nullity,  alter  the  intrinsic  character  of  the  action,  or  compel  the  court 
in  dealing  therewith  to  act  upon  principles  other  than  those  gov- 
erning ordinary  equity  suits.*®  The  procedure  is  sometimes  regulated 
by  statute.^"  In  the  absence  of  statutes  governing  the  procedure,  the 
practice  of  the  ecclesiastical  courts  is  frequently  looked  to  and  applied 
so  far  as  consistent  with  the  law  of  the  forum.^^ 


Minn,  464,  104  N.  W.  300.  Wash. 
Piper  V.  Piper,  46  Wash.  671,  91  Pac. 
189.  Wis,— Eliot  V.  Eliot,  77  Wis.  634, 
46  N.  W.  806,  10  L.  R.  A.  568. 

37.  Minn. — Wilson  v.  Wilson,  95 
Minn,  464,  104  N.  W,  300.  Wash. 
Piper  V.  Piper,  46  Wash.  671,  91  Pac. 
189.  Wis.— Eliot  V.  Eliot,  77  Wis.  634, 
46  N.  W.  806,  10  L.  R.  A.  568. 

38.  Montague  v.  Montague,  25  S.  D. 
471,  127   N.  W.   639,   Ann.   Gas.   1912C, 

591,  30  L.  R.  A.  (N.  S.)  745; 
Schneider  v.  Rabb,  100  Tex.  211,  97  S. 
W.  463. 

39.  Avakian  v.  Avakian,  69  N.  J. 
Eq.  89,  60  Atl.  521.  See  also  Montague 
V.  Montague,  25  S.  D.  471,  127  N.  W. 
639,  Ann.  Gas.  1912G,  591,  30  L.  R.  A. 
(N.  S.)    745. 

40.  N.  Y. — Becker  v.  Becker,  58  App. 
Div.  374,  69  N.  Y.  Supp.  75.  Wash. 
Piper  V.  Piper,  46  Wash.  671,  91  Pac. 
189.  Eng. — Simonin  v.  Mallac,  2  Swab. 
&  Tr.  67. 

[a]  The  divorce  statutes  authoriz- 
ing service  by  publication  in  actions 
for  divorce  are  applicable  to  annul- 
ment proceedings.  Piper  v.  Piper,  46 
Wash.  671,  91  Pac.  189. 

Faith  and  credit  given  to  decree  of 
divorce  in  another  state,  where  made 
upon  publication  of  summons,  see  15 
Standard  Proc.  670. 

41.  Hess   V.    Kimble,    79    N.   J.    Eq. 


454,  81  Atl.  363.    See  Becker  v.  Becker, 
58  App.  Div.  374,  69  N.  Y.  Supp.  75. 

42.  Becker  v.  Becker,  68  App.  Div. 
374,  69  N.  Y.  Supp.  75. 

43.  See  the  title   "Jurisdiction." 

44.  Pepper  v.  Shearer,  48  S.  G.  492, 
26  S.  E.  797.  See  also  Gale  v.  Davis, 
135  Ga.  1'85,  68  S.  E.  1101;  Hines  v. 
Hines,  10  Pa.  Go.  Ct.  74. 

[a]  Publication  and  personal  service 
outside  the  state  will  not  suffice.  Pep- 
per V.  Shearer,  48  S.  C.  492,  26  S.  E. 
797. 

45.  Pepper  v.  Shearer,  48  S.  C.  492, 
26  S.  E.   797. 

46.  See   infra,  II,  H,   3. 

47.  See  supra,  II,  A,  2. 

48.  See  following  sections  of  this 
article. 

49.  Ind.— Tefft  v.  Tefft,  35  Ind.  44. 
Kan. — Fuller  v.  Fuller,  33  Kan.  582,  7 
Pac.  241.  N.  J.— Garris  V.  Garris,  24 
N.  J.  Eq.  516;  McClurg  v.  Terry,  21 
N.  J.  Eq.  225;  Rooney  v.  Rooney,  54 
N.  J.  Eq.  231,  34  Atl.  682.  Ohio. 
Waymire  v.  .letmore,  22  Ohio  St.  271. 

50.  See  supra,  II,  A,  2. 

51.  See  the  following:  Cal. — Wads- 
worth  V.  Wadsworth,  81  Gal.  182,  22 
Pac.  648,  15  Am.  St.  Rep.  38.  Md, 
J.  G-.  V.  H.  G.,  33  Md.  401,  3  Am. 
Rep.  183.  N.  Y. — Devanbagh  t'.  Devan- 
bagh,  5  Paige  554,  28  Am.  Dec.  443. 
N.  C. — Crump  v.  Morgan,  38  N.  G.  91, 
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D.  Parties.  —  1.  Generally.  —  It  was  generally  held  in  the  ecclesi- 
astical courts  that  any  person  having  an  interest  in  the  marriage  could 
maintain  an  action  for  annulment  in  case  of  a  void  marriage;"*-  but 
the  rule  was  otherwise  where  the  marriage  was  voidable,  as  then  the 
riiilit  of  action  was  confined  to  one  of  the  parties  to  the  contract  of 
marriage."^  The  modern  practice,  however,  is  largely  governed  by 
st;:tutes  wliieh  usually  limit  the  right  to  the  parties  by  providing  that 
suit  to  annul  a  marriage  may  be  brought  by  either  party."* 

The  right  of  a  parent  to  bring  suit  for  annulment^^  of  their  minor 


40   Am.  Dec.  447.     Vt. — Le  Barron   v. 
Lo  Rarrnn,  35  Vt.   365. 

fa  J  The  general  principles  of  Eng- 
lish jurisprudence  on  the  subject  must 
be  considered  as  applicable  under  the 
regulation  to  this  newly  acquired 
branch  of  equity  jurisdiction.  William- 
son r.  Williamson,  1  Johns.  Ch.  (N.  Y.) 
4S8. 

52.  Bowzer  v.  Rickctts,  1  Hayg. 
Con.  (Eng.)  213;  Woods  v.  Woods,  2 
Curt.  Ecc.  (Eng.)  516;  Kay  r.  Sher- 
wood, 1  Curt.  Eccl.  (Eng.)  193;  CTiick 
r.  Ramsdale,  1  Curt.  Eccl.  (Eng.)  34; 
Sherwood  v.  Ray,  1  Moore  P.  C.  353, 
12  Eng.  Reprint "848. 

[a]  A  sister  had  sufficient  interest 
to  maintain  action  for  annulment. 
Chick  ?•.  Ramsdale,  1  Curt.  Ecc.  (Eng.) 
34;  Faremouth  v.  Watson,  1  Phillm. 
(Eng.)    355. 

[b]  Father.— In  Wells  v.  Cottam,  3 
Swab.  &  Tr.  (Eng.)  3r>4,  it  was  held 
the  father  had  an  interest  sufficient  to 
maintain  a  suit  for  nullity  of  a  minor 
son's  marriage  and  the  court  refused 
to  allow  the  wife's  costs  to  be  taxed 
against  the  father. 

53.  La. — Delpit  v.  Young,  51  La. 
Ann.  923,  25  So.  547.  N.  Y. — Cropscy 
V.  McKinney,  30  Barb.  47.  Eng. — Cavell 
V.  Prince,  L.  R.  1  Exch.  24();  Parnell 
I".  Parnell,  2  Hagg.  Con.  169. 

64.  Ind. — Pence  r.  Aughe,  101  Ind. 
317.  La. — See  Delpit  v.  Young,  51  La. 
Ann.  923,  25  So.  547.  Me.— Winslow 
r.  Troy,  97  Me.  130,  53  Atl.  1008. 
Mass — Rawsnn  v.  Rawson,  156  Mass. 
578,  31  N.  E.  653.  N.  Y.— Anonvmous, 
15  Abb.  Pr.  N.  S.  171;  Cropspy  r.  Mc- 
Kinney, 30  Barb.  47.  Vt. — Pingree  r. 
Goodrich,  41  Vt.  47.  Wash.— 7/i  re  ITol- 
lopeter,  52  Wash.  41,  100  Pac.  159,  132 
Am.  St.  Rep.  952,  21  L.  R.  A.  (N.  S.) 
847. 

fn]  A  husband  divorced  under  a 
void  decree  of  divorce  cannot  bring 
an  action  to  annul  a  subsequent  void 
marriage    of    his   wife,    as   under    the 
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Maryland  statute  suit  for  annulment 
must  be  brought  by  one  of  the  parties 
to  the  marriage  contract.  Ridgely  v. 
Ridgelv,  79  Md.  298,  29  Atl.  597,  25 
L.  R.  A.  800. 

[b]  A  guardian  cannot  maintain  a 
suit  (1)  for  the  annulment  of  his 
ward's  marriage  in  the  absence  of  a 
statute  authorizing  it.  Pence  v.  Aughe, 
101  Ind.  317.  See  also  Delpit  r.  Young, 
51  La.  Ann.  923,  25  So.  547;  Winslow 
r.  Troy,  97  Me.  130,  53  Atl.  1008.  (2) 
But  in  the  absence  of  statute  the  com- 
mittee of  lunatic  may  bring  an  action 
to  annul  a  wholly  void  marriage. 
Crump  r.  Morgan,  38  N.  C.  91,  40  Am. 
Dec.  447;  Waymire  v.  .Jctmore,  22  Ohio 
St.   271.     Compare  the   next   paragraph. 

[c]  The  New  York  Code  provides 
(1)  that  any  relative  of  a  party  to 
a  marriage  "who  has  an  interest  to 
avoid  the  marriage"  may  maintain  an 
action  to  have  the  same  annulled  on 
the  ground  that  one  of  the  parties  to 
it  at  the  time  it  was  contracted  was 
a  lunatic  or  when  the  consent  of  such 
party  was  obtained  by  fraud,  force 
or  duress.  It  was  held  under  this  pro- 
vision that  where  a  daughter  brings 
an  action  to  annul  the  marriage  of  her 
mother  who  had  been  adjudged  an  in- 
competent it  was  necessary  to  make 
the  mother  a  party  to  the  action.  An- 
derson r.  Ilicks,  1.50  App.  Div.  289,  134 
N.  Y.  Supp.  1018;  Coddington  v.  Lar- 
ner,  75  App.  Div.  532,  78  N.  Y.  Supp. 
276.  (2)  The  lunatic's  committee  can- 
not maintain  the  action  and  he  is 
neither  a  necessary  nor  a  proper  ]iarty 
to  it.  Walter  r.  Walter,  170  App.  Div. 
870,  156  N.  Y.  Supp.  713.  See  also 
Anderson  v.  Ilicks,  150  App.  Div.  289, 
134  N.  Y.  Supp.   1018. 

Effect  of  fault  as  estoppel  to  bring 
action,  see  .viz/ir^i,  IT,  A,  1. 

55.  Cal.— fiv.  Code  (1915),  §83. 
Kan. — Browning  v.  Browning,  SO  Knn. 
98.  130  Pac.  852,  Ann.  Cas.  1914(;, 
1288.     La.— Delpit    v.    Young,    51    La. 
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child's  marriag:e  is  conferred  by  statute  in  some  states,  and  in  such 
case  the  infant  must  be  joined  as  a  party.^® 

The  rule  regarding  defendants,  to  the  action  is  much  broader,  and  any 
one  who  has  an  interest,  which  may  be  affected  by  the  decree,  may  be 
made  a  party  defendant.^^ 

The  state  is  always  a  party  in  an  annulment  suit  on  account  of  the 
public  interest,  which  attaches  to  the  institution  of  marriage  ;^^  and 
it  is  the  duty  of  the  court  to  safeguard  the  interest  of  the  state  by 
seeing  that  the  cause  for  annulment  is  maintained  by  sufficient 
proof."  In  some  states  it  is  the  duty  of  the  prosecuting  attorney  to 
appear  and  resist  all  uncontested  actions  of  annulment,'^"  or  suits 
where  the  rights  of  minors  are  involved. "^^ 

2  Effect  of  Disabilities.  —  Coverture.  —  The  statutes  generally 
permit  a  married  woman  to  bring  an  action  of  annulment  or  defend 
the  same  in  her  own  name,*^^  and  where  the  action  is  brought  by  the 
wife  it  is  usual  for  her  to  bring  it  in  her  maiden  name  when  the  mar- 
riage is  void."^  It  is  not  necessary  that  she  be  represented  by  guardian 
or  next  friend.®* 


Ann.  923,  25  So.  547.  N.  Y.— Fero  v. 
Pero,  62  App.  Div.  470,  70  N.  Y. 
Supp.  742;  Wood  v.  Baker,  43  Misc. 
310,  88  N.  Y.  Supp.  854;  Anonymous, 
21  Misc.  765,  49  N.  Y.  Supp.  331.  Eng. 
Wells  V.  Wells,  3  Swab.  &  Tr.  593,  11 
L.  T.  N.  S.  318;  Sherwood  v.  Kay,  1 
Moore  P.  C.  353,  12  Eng.  Reprint  848; 
Eay  V.  Sherwood,  1  Curt.  Eccl.  193. 

[a]  But  in  the  absence  of  a  statute 
authorizing  an  action  by  a  parent  to 
annul  the  marriage  of  a  minor  child, 
in  view  of  the  fact  that  the  policy  of 
the  law  is  to  uphold  rather  than  abro- 
gate marriage,  the  parent  has  no  right 
to  bring  such  an  action.  Matter  of 
Hollopeter,  52  Wash.  41,  100  Pac.  159, 
132  Am.  St.  Bep.  952,  21  L.  R.  A. 
(N.  S.)  847.  See  also  cases  in  preced- 
ing note. 

56.  Anderson  v.  Hicks,  150  App. 
Div.  289,  134  N.  Y.  Supp.  1018. 

67.  Cal. — Wadsworth  v.  Wadsworth, 
81  Cal.  182,  22  Pac.  648,  15  Am.  St. 
Rep.  38.  Md. — Fornshill  v.  Murray,  1 
Bland  479,  18  Am.  Dec.  344.  N.  Y. 
Tilby  V.  Hayes,  27   Hun  251. 

[a]  If  tlie  consent  of  any  one  who 
ought  to  be  joined  as  plaintiff  cannot 
be  obtained,  he  may  be  made  a  de- 
fendant, the  reason  therefor  being 
stated.  Fero  v.  Fero,  62  App.  Div.  470, 
70  N.  Y.  Supp.  742;  Wood  v.  Baker, 
43  Misc.  310,  88  N.  Y.  Supp.  854; 
Tilby  V.   Hayes,  27   Hun   (N.   Y.)    251. 

58.  Cal.— 'Cottrell  v.  Cottrell,  83  Cal. 
457,  23  Pac.  531;  McBlain  v.  McBlain, 
77  Cal.  507,  20  Pac.  61.     ni.— Snell  v. 


Snell,  191  111.  App.  239.  Ind.— Yeager 
v.  Yeager,  43  Ind.  App.  313,  87  N.  E. 
144.  Neb.— Willits  v.  Willits,  76  Neb. 
228,  107  N.  W.  379,  5  L.  R.  A.  (N.  S.) 
707.  N.  J.— Freda  v.  Bergman,  77  N. 
J.  Eq.  46,  76  Atl.  460;  Crane  r.  Crane, 
62  N.  J.  Eq.  21,  49  Atl.  734.  N.  Y. 
Winans  v.  Winans,  124  N.  Y.  140,  26 
N.  E.  293;  Blott  V.  Rider,  47  How.  Pr. 
90;  Anonymous,  21  Misc.  765,  49  N.  Y. 
Supp.  331.  Ore. — Hooper  v.  Hooper,  67 
Ore.  187,  135  Pac.  205. 

59.  Cal.— Cottrell  v.  Cottrell,  83  Cal. 
457,  460,  23  Pac.  531.  Colo.— Oilpin 
V.  Gilpin,  12  Colo.  504,  21  Pac.  612. 
Conn. — Allen  v.  Allen,  73  Conn.  54,  46 
Atl.  242,  84  Am.  St.  Rep.  135,  49  L. 
R.  A.  142.  N.  Y.— Blott  v.  Rider,  47 
How.  Pr.  90;  Steimer  v.  Steimer,  37 
Misc.  26,  74  N.  Y.  Supp.  714,  un- 
corroborated confession  insufficient. 

As  to  proof  of  grounds  of  arniulment, 
see  8  Ency.  of  Ev.  482. 

60.  Scott  V.  Scott,  17  Ind.  309; 
Green  v.  Green,  7  Ind.  113;  Yeager 
V.  Yeager,  43  Ind.  App.  313,  87  N.  E. 
144;  Lee  v.  Lee,  19  Wash.  355,  53  Pac. 
349. 

61.  Ind.— Scott  V.  Scott,  17  Ind.  309. 
N.  J. — Avakian  v.  Avakian,  69  N.  J. 
Eq.  89,  60  Atl.  521.  Wash.— Lee  v. 
Lee,  19  Wash.  355,  53  Pac.  349. 

62.  See  generally  the  statutes  and 
the  title  "Husband  and  Wife." 

63.  Blumenthal  i'.  Tannenholz,  31 
N.  J.  Eq.  194;  Robertson  V.  Cole,  12 
Tex.  356. 

64.  Delpit    V.    Young,    51    La.    Ann. 
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Infajicy.  —  An  infant  may  either  sue  or  defend  the  action  for  an- 
nnlraent  without  representation  by  guardian  or  next  friend,  where 
he  is  emancipated  by  marriage/'^  at  least  if  the  alleged  ground  of  an- 
nulment is  such  as  to  make  the  marriage  voidable  but  not  void.*^^ 

Insane  Persons  and  Idiots.  —  Tn  the  case  of  a  void  marriage  the  com- 
plainant an  insane  person  or  idiot,  brings  the  action  by  guardian 
ad  litem  or  next  friend:  but  if  the  incompetent  person  has  a  general 
guardian  the  court  will  usually  appoint  him  guardian  ad  litem  as  in 
other  cases  of  incompetents."^  Where  an  insane  person  or  idiot  is 
made  defendant  in  a  nullity  suit,  it  is  generally  proper  to  appear  by 
guardian."*  .      .     ,  , 

3.  Intervention  by  Third  Persons.  —  Under  the  ecclesiastical  law, 
a  third  ])arty  with  an  interest  pecuniary  or  otherwise  which  may  be 
affected  by  the  decree  of  annulment  may  intervene  in  the_  annulment 
suit.*""  And  intervention  by  such  persons  has  been  permitted  under 
Bome  circumstances.''" 


i»23,  25  So.  546,  even  if  a  minor,  since 
she  is  emancipated  by  marriage. 

65.  Delpit  r.  Young,  51  La.  Ann. 
923,  25  So.  547;  Lacoste  v.  Guidroz, 
47  La.  Ann.  295,  16  So.  836;  Matter 
of  Hollopeter,  52  Wash.  41,  100  Pac. 
159,  132  Am.  St.  Rep.  952,  21  L.  R. 
A.   (N.  S.)   847. 

[a]  The  rule  of  the  ecclesiastical 
courts  differed  from  ours  in  that  the 
marriage  of  an  infant  was  void  and 
Buch  infant  could  only  sue  or  be  sued 
by  guardian.  Bowzer  t\  Ricketts,  1 
Hagg.   Con.   (Eng.)   213. 

66.  See   cases  in  preceding  note. 

67.  m.— Pyott  V.  Pyott,  191  111.  280, 
61  N.  E.  88.  Minn. — Wilson  r.  Wilson, 
95  Minn.  464,  104  N.  W.  300.  Mo. 
Chapline  r.  Stone,  77  Mo.  App.  523. 
N.  Y. — Montgomery  r.  Montgomery,  3 
Barb.  Ch.  132.  Ohio. — Waymire  ;;.  Jet- 
more,  22  Ohio  St.  271;  Goodhart  v. 
Spcer,  18  Ohio  Cir.  Ct.  679,  7  Ohio 
Cir.  Dec.  47. 

See  13  Standard  Proc.  584. 

fa]  Action  may  be  by  next  friend 
even  thnnjrh  the  incompetent  has  been 
adjudged  insane  and  a  committee  ap- 
pointed. Mackey  v.  Peters,  22  App. 
Cas.  (D.  r.)  341.  See  13  Standard 
Proc.  589. 

fbl  The  committee  may  sue  in  his 
own  name  or  in  the  name  of  the  in- 
competent. Crump  r.  Morgan,  38  N. 
C.  91,  40  Am.  Dec.  447.  See  Johnson 
V.  Kincade,  37  N.  C.  470.  But  see 
S7ipra,  TT,  D,  1,  as  tn  the  necessity  of 
the  party's  suing  in  his  o^n  name. 

68.  Montgomery  r.  Montgomery,  3 
Barb.  Ch.  (N.  Y.)  132;  Crump  v.  Mor- 
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gan,   38   N.    C.   91,   40   Am.   Dec.   447. 
See  13  Standard  Proc.  593,  595. 

[a]  Guardian  Ad  Litem. — If  an  in- 
competent, who  is  defendant  in  a  nul- 
lity suit,  has  no  guardian  the  complain- 
ant should  i)rocure  the  appointment  of 
a  guardian  ad  litem.  Wilson  r.  Wilson, 
95  Minn.  464,  104  N.  W.  300;  Mont- 
gomery V.  Montgomerv,  3  Barb.  Ch. 
(N.  Y.)  132, 

69.  Ray  v.  Sherwood,  1  Curt.  Eccl. 
(Eng.)  193;  Montague  t:  Montague,  2 
Add.  Eccl.   (Eng.)   372. 

70.  See  infra,  this  note. 

[a]  Where  a  husband  obtained  a 
decree  of  divorce  from  his  wife  by  de- 
fault and  subsequently  married,  and 
then  the  first  wife  applied  to  the  court 
to  open  the  judgment  on  the  ground 
of  fraud,  and  the  second  wife  ai>i»lied 
for  leave  to  intervene,  it  was  granted 
and  the  court  said:  "Of  course  the 
third  wife  was  vitally  interested  in 
this  proceeiling.  Justice  and  equity 
required  tl;*t  she  should  have  notice 
of  the  proceedings  and  be  permitted  in 
some  way  to  participate  for  the  pro- 
tection of  her  rights.  She  therefore 
petitioned  to  be  made  a  party  in  form 
and  was  with  obvious  propriety  per- 
mitted the  rights  of  a  party  for  this 
purpose."  Anonvmous,  15  Abb.  Pr. 
N.   S.    (N.   Y.)    307. 

fb]  A  parent  may  not  become  a 
party  by  intervention  to  set  aside  a  de- 
cree nullifying  a  marriage,  but  the 
court  will  entertain  her  suggestions  as 
amicus  curiae.  Steimer  v.  Steimer,  37 
Misc.    26,   74  N.   Y.   Supp.   714;    E.  B. 
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E.  Process  and  Service  Thereof.  —  The  process  in  annulment 
suits  does  not  materially  differ  from  that  in  actions  for  divorce  and  is 
usually  by  summons,'^  and  the  same  is  true  as  to  the  service  of 
process."  Where  the  statute  provides  for  service  of  the  summons,  in 
annulment  suits,  upon  the  district  attorney,  failure  to  make  such 
service  defeats  jurisdiction.'^^ 

P.  Pleading  in  Annulment  Suits.  —  1.  Bill  or  Complaint, 
a.  Generally.  —  The  bill  or  complaint  is  governed  by  the  general 
rules  applicable  to  such  pleadings,  and  would  obviously  follow  divorce 
pleadings  in  so  far  as  the  two  proceedings  are  alike.^* 

b.  Designation  of  Wife.  —  It  is  usual  in  all  pleadings  for  annul- 
ment to  designate  the  wife  by  her  maiden  name,  adding  some  appro- 
priate expression  showing  her  married  name  as  ''alias"  or  "other- 
wise called"  or  "falsely  called.""'  But  in  some  cases,  the  name  of 
the  wife  is  alleged  as  that  of  her  supposed  husband,  the  same  as  in 
divorce  cases.''^ 


r.   E.  C.  B.,  28  Barb.    (N.  Y.)    299,  S 
Abb.   Pr.  44. 

71.  See  the  titles  "Divorce;"  "Pro- 
cess. ' ' 

[a]  Endorsement  of  nature  of  ac- 
tion necessary.  Rudolph  v.  Eudolph, 
19  Civ.  Proc.  424,  12  N.  Y.  Supp.  81, 
34  N.  Y.  St.  1. 

72.  See  generally  the  titles  "Di- 
vorce;" "Service  of  Process  and 
Papers. ' ' 

[a]  Service  by  Publication. — See 
Piper  V.  Piper,  46  Wash.  671,  91'  Pac. 
189. 

[b]  Service  may  be  made  upon  the 
insane  defendant  personally,  but  it  is 
better  practice  to  serve  the  guardian. 
Wilson  V.  Wilson,  95  Minn.  464,  104 
N.  W.  300.  See  13  Standard  Proc. 
600. 

73.  Hooper  v.  Hooper,  67  Ore.  187, 
135  Pac.  205. 

74.  See  the  titles  "BUls  and  An- 
swers ; "  "  Declaration  and  Complaint ; ' ' 
' '  Divorce. ' ' 

[a]  Proceeding  should  be  by  bill 
rather  than  by  petition  where  the 
ground  is  intoxication  at  time  of  mar- 
riage, since  dissolution  on  such  ground 
is  not  included  in  the  act  authorizing 
proceedings  by  petition.  Selah  v. 
Selah,  23  N.  J.  Eq.  185. 

\h]  Though  filed  as  a  petition  for 
divorce,  if  the  facts  stated  show  a 
case  for  annulmleint  the  court  may 
treat  the  case  as  an  action  for  annul- 
ment and  grant  that  relief.  Tefft  v. 
Tefft,  35  Ind.  44.  See  Bassett  v.  Bas- 
sett,  9  Bush  (Ky.)  696,  and  infra,  II, 
E. 


fc]  Complaint  to  Declare  Marriage 
Void. — The  plaintiff  complains  and  al- 
leges: 

I.  That  she  is  now  and  for  more  than 

last   past    has   been    a   bona 

fide  resident  of  this  state  and  now  re- 
sides at  — in  said  state. 

II.  That    on    the    day    of 

she  was  married  to  the 

in  said  state. 


,  19- 

defendant  at 

ni.  That  at  and  prior  to  the  time 
of  said  marriage  the  said  defendant 
had  another  wife  living,  and  that  the 
defendant 's  marriage  with  said  other 
vv'ife  was  at  the  time  of  the  plaintiff's 
said  marriage,  in  force  and  undissolved 
by  decree  of  divorce  or  otherwise. 

(Or  III.  That  plaintiff  is  a  white 
person  and  the  said  defendant  is  a 
mulatto;  or  allege  any  cause  which  un- 
der the  statute  of  the  state  where  the 
marriage  was  celebrated,  makes  the 
marriage  void.) 

Wherefore  the  plaintiff  prays  that 
said  marriage  may  be  by  the  decree 
of  this  court  declared  null  and  void 
for  the  reason  above  set  forth  and  for 
such  other  and  further  relief  as  may 
be  just. 

75.  Ky. — Marks  v.  Crume,  16  Kv.  L. 
Rep.  707,  29  S.  W.  436.  N.  J.— Rooney 
V.  Rooney,  54  N.  J.  Eq.  231,  34  Atl. 
682.  S.  a— Pepper  v.  Shearer,  48  S.  C. 
492,  26  S.  E.  797.  Eng.— Turner  v. 
Meyers,  1  Hagg.  Con.  414;  Wing  v. 
Taylor,  2  Swab.  &  Tr.  278. 

76.  Ind.— Tefft  v.  Tefft,  35  Ind.  44. 
Kan.— Fuller  v.  Fuller,  33  Kan.  582,  7 
Pac.  241.  Wis.— Wheeler  v.  Wheeler, 
76  Wis.  631,  45  N.  W.  531. 
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c.  Place  of  Marriage.  —  The  time  and  place  of  the  supposed  mar- 
riage should  be  alleged." 

d.  Grounds  of  Annulment.  —  (I.)  Generally.  —  Facts  must  be  stated 
showing  tlu"  invalidity  of  the  marriage  or  grounds  upon  which  it  may 
be  avoitU'd.'^ 

(II.)  Former  Spouse  Living.  —  An  allegation  that  the  defendant  had 
a  former  husband  or  wife  living  and  undivorced  at  the  time  of  the 
marriage  will  support  a  decree  of  annulment,"®  unless  a  new  marriage 
has  been  consummated  by  cohabitation  subsequent  to  the  removal  of 
the  disability.*"  Where  the  statute  provides  that  such  marriages,  when 
entered  into  in  good  faith,  are  void  only  from  the  decree  of  nullity 
of  a  court  of  competent  .iurisdiction,  the  bill  or  complaint  must  show 
that  the  complainant  is  an  innocent  and  injured  party, "^  and  mistakes 
of  law  as  well  as  of  fact  may  be  pleaded  and  proved  to  show  that 
the  marriage  was  entered  into  in  good  faith. ^^ 

(III.)  Fraud.  —  An  allegation  of  fraud  in  an  annulment  petition  to 
be  sufficient  must  allege  such  fraud  as  would  affect  the  essentials  of 
the  contract,*^    and    of    such    a    character  as  to  deceive  a  person  of 


77.  Jones  r.  Jones,  71  Hun  519,  24 
N.  Y.  Supp.  1031,  54  N.  Y.  St.  885; 
Eliot  V.  Eliot,  77  Wis.  634,  46  N.  W. 
806,  10  L.  R.  A.  568. 

78.  See  infra,  II,  F,  1,  c,  (III),  and 
the  following:  Ind. — Pence  v.  Aughe, 
101  Ind.  317.  N.  Y.— Jones  v.  Jones, 
71  Hun  519,  24  N.  Y.  Supp.  1031,  54 
N.  Y.  St.  885.  Wis.— Eliot  r.  Eliot,  77 
Wis.  634,  46  N.  W.  806,  10  L.  R.  A. 
568. 

79.  AJa. — Martin's  Heirs  &  Admrs. 
r.  Martin,  22  Ala.  86.  Ind. — Janes  r. 
Janes,  5  Blackf.  (Ind.)  141.  la.— Bar- 
ber V.  Barber,  74  Iowa  301,  37  N.  W. 
381;  Iowa  Code,  §2236.  Mass.— Glass 
r.  Glass,  114  Mass.  563.  Mo.— Pain  r. 
Pain,  37  Mo.  App.  110.  N.  Y.— Stokes 
V.  Stokes,  128  App.  Div.  838,  113  N.  Y. 
Supp.  142;  Valleau  v.  Valleau,  6  Paige 
207;  Williamson  r.  Parisien,  1  Johns. 
Ch.  389.  Pa. — Heinzman  v.  Heinznian, 
15  Pa.  Co.  Ct.  6r,0;  Kenley  r.  Kenley, 
2  Yeates  207.  Wis;. — Wheeler  v.  Wheel- 
er, 76  Wis.  631.  45  \.  W.  531. 

[a]  Ignorance  of  the  former  mar- 
riage need  not  be  alleged,  where  the 
comjilaint  alleges  a  former  spouse  liv- 
ing as  the  ground  for  annulment. 
Harned  r.  Harned,  73  N,  J.  Eq.  244,  67 
Atl.  180. 

80.  Turner  r.  Turner,  189  Mass.  373, 
75  N.   E.  612,  109  Am.  St.  Rep.  643. 

81.  See  the  following:  La. — In  re 
Benton's  Succession,  106  La.  494,  31 
So.  123,  59  L.  R.  A.  135;  Navarro's 
Succession,   24   La.   Ann.    298.     N.   Y. 
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Cropsev  v.  McKinney,  30  Barb.  47; 
Safford  V.  Safford,  31  Abb.  (N.  C.)  73. 
Pa. — Heinzman  r.  Heinzman,  15  Pa. 
Co.  Ct.  669;  O'Keefe  V.  O'Keefe,  3  Pa. 
Dist.  451. 

82.  La. — Succession  of  Buissiere,  41 
La.  Ann.  217,  5  So.  668.  Pa.— Heinz- 
man V.  Heinzman,  15  Pa.  Co.  Ct.  669. 
Tex. — Chapman  v.  Chapman,  16  Tex. 
Civ.  App.  382,  41  S.  W.  533. 

83.  HI.— Lvon  V.  Lvon,  230  111.  366, 
82  N.  E.  850,  13  L.'  R.  A.  (N.  S.) 
996.  N.  H.— True  r.  Rannev,  21  N.  H. 
52,  53  Am.  I>ec.  164.  N.  J.— Crane  V. 
Crane,  62  N.  .L  Bq.  21,  49  Atl.  734; 
Carris  v.  Carris,  24  N.  J.  Eq.  516. 
N.  Y.— Aymar  r.  Roff,  3  Johns.  Ch.  49; 
Schaeflfer  r.  Schaefifer,  160  App.  Div. 
48,  144  iN".  Y.  Supp.  774;  Robert  r.  Rob- 
ert, 87  Misc.  629,  150  N.  Y.  Supp.  366; 
Roth  r.  Roth,  161  N.  Y.  Supp.  99. 
Vt.— Clark   r.  Field,   13   Vt.  460. 

[al  Intention  Never  To  Live  With 
Husband  Constitutes  Sufficient  Fraud 
To  Authorize  Annulment  Decree. — Al- 
logatidiis  that  a  woman  married  solely 
to  secure  the  riyht  to  lioar  the  name 
of  the  husband,  with  the  intention  of 
never  cohabiting  with  him,  and  left 
him  at  the  church  door,  will  support 
a  decree  of  nullity  on  the  ground  of 
fraud.  Anders  v.  Anders,  224  Mass. 
438,   113  N.   E.   203. 

("bl  Epilepsy  Ground  for  Annul- 
ment.—  .\n  allegation  of  the  fraudulent 
concealment  by  the  woman  that  she 
had  epilepsy,  will  warrant  a  decree  of 
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ordinary  prudence.^*  A  general  allegation  in  a  libel  that  a  marriage 
was  procured  by  fraud,  force,  and  coercion,  without  setting  forth  any 
facts,  is  insufficient  and  demurrable. ^^ 

(IV.)  Pregnancy  of  Wife  at  Time  of  Marriage.  —  That  the  wife  con- 
cealed her  pregnancy,  at  the  time  of  marriage,  by  a  person  other 
than  her  husband,  is  a  sufficient  allegation  upon  which  to  found  a 
decree  of  annulment.®^  But  there  must  likewise  in  such  cases,  be  an 
allegation  that  the  husband  took  immediate  steps  to  repudiate  the 
wife,  upon  discovery  of  the  fraud."  An  allegation  of  antenuptial  in- 
continence is  not  sufficient. ^^ 

(V.)  Intoxication  at  the  time  of  marriage  is  ground  for  annulment, 
but  the  allegation  and  proof  must  be  that  the  intoxication  was  of 


annulment  on  the  ground  of  fraud. 
Mcani  r.  McGill,  163  N.  Y.  Supp.  462. 
[  c  ]  Hereditary  Insanity  Not  Ground. 
Allegation  that  a  husband  concealed 
that  he  was  afflicted  with  a  taint  of 
hereditary  insanity  will  not  sustain  a 
decree  of  annulment.  Allen  v.  Allen, 
85  N.  J.  Eq.  55,  95  Atl.  363. 

[d]  Concealment  of  former  mar- 
riage and  divorce  is  not  such  fraud 
as  will  vitiate  the  marriage  contract. 
Trask  v.  Trask,  114  Me.  60,  95  Atl. 
352. 

[e]  Fraudulent  concealment  of  fact 
that  husband  was  afflicted  with  tuber- 
culosis and  represented  that  he  was 
suffering  from  a  bad  cold  if  properly 
alleged  and  proven  will  warrant  a  de- 
cree of  annulment.  Sobol  v.  Sobol,  88 
Misc.  277,  150  N.  Y.  Supp.  248. 

84.  Bahrenburg  v.  Bahrenburg,  88 
Misc.  272,  150  N.  Y.  Supp.  589. 

85.  Hoffman  v.  Hoffman,  30  Pa.  417; 
Light  r.  Light,  17  Serg.  &  R.  (Pa.)  273; 
Shriver  v.  Shriver,  14  Phila.  (Pa.)  170. 
See  Hoffman  v.  Hoffman,  30  Pa.  417; 
Steele  v.  Steele,  1  Dall.  (Pa.)  409,  1 
L.  ed.  199,  and  the  title  "Fraud  and 
Deceit. ' ' 

86.  Cal. — Gondouin  v.  Gondouin,  14 
Cal.  App.  285,  111  Pac.  756;  Baker  v. 
Baker,  13  Cal.  87.  Conn.— Gould  v. 
Gould,  78  Conn.  242,  61  Atl.  604,  2 
L.  R.  A.  (N.  S.)  531;  Guilford  v.  Ox- 
ford, 9  Conn.  321.  D.  C— Caton  v. 
Caton,  6  Mackey  309.  Ind.— Ritter  v. 
Ritter,  5  Blackf.  81.  Kan.— May  v. 
May,  71  Kan.  317,  80  Pac.  567.  Mass. 
Reynolds  v.  Reynolds,  3  Allen  605,  610. 
Mich.— Harrison  v.  Harrison,  94  Mich. 
559,  54  N.  W.  275,  34  Am.  St.  Rep. 
364;  Nadra  v.  Nadra,  79  Mich.  591,  44 
N.  W.  1046;  Leavitt  v.  Leavitt,  13 
Mich.  452.  N.  J. — Sinclair  v.  Sinclair, 
57  N.  J.  Eq.   222,  40  Atl.  679;   Carris 


V.  Carris,  24  N.  J.  Eq.  516.  N.  T. 
Fontana  v.  Fontana,  77  Misc.  28,  135 
N.  Y.  Supp.  220;  Scott  v.  Schufeldt,  5 
Paige  43.  Ohio. — ^Morris  v.  Morris, 
Wright  630. 

[a]  Even  where  the  complainant 
had  intercourse  with  the  defendant 
before  marriage,  when  she  was  at  the 
time  pregnant  by  another  man.  Sis- 
sung  V.  Sissung,  65  Mich.  168,  31  N.  W. 
770.  Compare  Franke  v.  Franke,  96 
Cal.  xvii,  31  Pac.  571,  18  L.  R.  A. 
375;  Lvman  v.  Lyman,  90  Conn.  399, 
97  Atl.  312. 

87.  D.  O. — Alexander  v.  Alexander, 
36  App.  Gas.  78;  Lenoir  v.  Lenoir,  24 
App.  Cas.   160.     Ky. — Steele  v.  Steele, 

96  Ky.  382,  29  S.  W.  17.  Mass.— Rey- 
nolds V.  Reynolds,  3  Allen  605.  N.  Y. 
Glinsmann  V.  Glinsmann,  12  How.  Pr. 
32. 

88.  Cal.— Baker  v.  Baker,  13  Cal.  87. 
Conn. — Lyman  v.  Lyman,  90  Conn.  399, 

97  Atl.  312.  Ga.— Stanley  v.  Stanley, 
115  Ga.  990,  42  S.  E.  374.  Kan.— Brown- 
ing V.  Browning,  89  Kan.  98,  130  Pac. 
852,  Ann.  Cas.  1914C,  1288.  La.— Del- 
pit  V.  Young,  51  La.  Ann.  923,  25  So. 
547.  Mich. — Sylvester  i'.  Sylvester,  180 
Mich.  512,  147  N.  W.  454  (divided 
court) ;  Leavitt  v.  Leavitt,  13  Mich.  452. 
N.  J. — Carris  v.  Carris,  24  N.  J.  Eq. 
516.  N.  Y. — Glinsmann  V.  Glinsmann, 
12  How.  Pr.  32;  Ferlat  v.  Gojan,  1 
Hopk.  Ch.  478,  14  Am.  Dec.  554.  N.  O. 
Steele  r.  Steele,  104  N.  C.  631,  10 
S.  E.  707.  Ore.— Smith  v.  Smith,  8 
Ore.  100.  Pa. — In  re  Allen's  Appeal, 
99  Pa.  196,  44  Am.  Rep.  101.  Wis. 
Williams  v.  Williams,  63  Wis.  58,  23 
N.   W.   no,  53   Am.   Rep.   253. 

[a]  The  fact  that  the  wife  had  an 
illegitimate  child  before  marriage  even 
though  concealed  from  the  husband  is 
not  such  a  fraud  as  to  be  grounds  for 
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such  a  deeree  as  to  mentally  incapacitate  the    complaining    party  " 

(VI )  venereal  Disease.  —  An  allegation  that  the  tU'fendant  at  the 
time  of  marriage  was  suffering  from  an  incurable  contagious  venereal 
disease,  Imowledcre  of  which  uas  concealed  from  the  Pjamtiff,  has 
been  held  to  constitute  good  grounds  for  annulment.^"  Where  such 
ground  is  alleged,  however,  there  should  be  a  further  allegation  that 
the  m-u-ria'^e  was  never  consummated  by  cohabitation.^^ 

(VII)  Nonage.  —Under  many  statutes  a  marriage  with  a  minor, 
without  the  consent  of  parent  or  guardian,  is  voidable  unless  sub- 
Bcnuentlv  latified,^^  and  where  such  ground  for  annulment  is  rehed 
\nnm  tlie  allegations  must  be  suflicient  to  cover  all  provisions  of  the 
statute  »'  and  there  must  be  an  allegation  negativing  free  cohabitation 
after  arriving  at  legal  age.^"  But  an  allegation  that  the  plaintiff  was 
of  age  at  the  time  of  bringing  the  suit  is  unnecessary.^^ 

(Vin.)  Insanity  and  Idiocy.  —  Where  insanity  is  relied  upon  as  the 
crround  for  annulment,  it  is  necessary  to  alk-ge  that  tlu-  cause^*^  existed 


annulment.  Glean  v.  Glean,  70  App. 
Div.  576,  75  N.  Y.  Bupp.  622,  10  N.  Y 
\nn  Cas.  473;  Shrady  v.  Logan,  17 
Misc.  329,  40  N.  Y.  Supp.  lOilO,  3  N. 
Y     Ann.    Cas.    19S. 

fb]  Finding  that  wife  falsely  repre- 
sented herself  a  chaste  single  woman 
befdi-o  marriage,  as  an  inducement  to 
the  marriage,  will  not  sustain  a  decree 
of  annulment.  Wilcox  v.  Wilcox,  171 
Cal.  770,  155  Pac.  95.  But  see  Euts- 
minger  v.  Entsminger,  99  Kan.  362,  161 
Pac.  607. 

89.  Cal.— "Dunphy  r.  Dunphy,  161 
Cal  3S0,  119  Pac.  512,  Ann.  Cas.  1913B, 
1230,  38  L.  R.  A.  (N.  S.)  818.  Fla. 
Prine  v.  Prine,  36  Fla.  676,  IS  So.  7Sl, 
34  L  R.  A.  87.  Mich.— Gillett  v.  Gil- 
Ictt,  78  Mich.   184,  43  N.  W.  1101. 

See  Elzey  v.  Elzey,  1  Houst.   (Del.) 

30^-  o    ..u       1-. 

90.  Mass.— Smith     v.     Smith,      1  i  I 

Mass.  404,  50  N.  E.  933,  68  Am.  St. 
Rep.  440,  41  L.  R.  A.  800.  N.  J. 
Crane  r.  Crane,  62  N.  J.  Eq.  21,  49  Atl. 
734.  N.  Y. — Svenson  v.  Svenson,  178 
N.  Y.  54,  70  N.  E.  120;  Meyer  v. 
Mever,  49  How.  Pr.  311;  Anonymous, 
21  'Misc.  765,  49  N.  Y.  Supp.  331. 
Vt.— Rvder  r.  Rvder,  66  Vt.  158,  28 
Atl.   1029,  44  Am.  St.  Rep.  833.     Wis. 

C V.  C ,  158  Wis.  301,  148  N.  W. 

865. 

91.  Lvndon  r.  Lyndon,  69  Til.  43. 
See  Vondal  r.  Vondal,  175  Mass.  383, 
56  N.  E.  586,  78  Am.  St.  Rep.  502. 

But  see  C v.  C ,  158  Wis.  301, 

148  N.  W.  865,  holding  that  where  co- 
habitation was  discontinued  on  dis- 
covery of  the  existence  of  the  disease 
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that  the  annulment  would  be  granted. 

92.  See  the  statutes  and  the  fol- 
lowing: Wander  r.  Wander,  111  App. 
Div.  189,  97  N.  Y.  Supp.  586;  Silveira 
V.  Silveira,  34  Misc.  267,  69  N.  Y.  Supp. 
634;  State  v.  Cone,  86  Wis.  498,  57 
N.  W.   50. 

93.  Wander  v.  Wander,  111  App. 
Div.  189,  97  N.  Y.  Supp.  586;  Silveira 
V.  Silveira,  34  Misc.  267,  69  N.  Y. 
Supp.  634;  State  v.  Cone,  86  Wis,  498, 
57  N.  W.  50. 

94.  Conte  v.  Conte,  82  App.  Div. 
335,  81  N.  Y.  Supp.  923,  34  Civ.  Proc. 
50,  13  N.  Y.  Ann.  Cas.  79;  Eliot  V. 
Eliot,  77  Wis.  634,  46  N.  W.  806,  10 
L.  R.  A.  568. 

95.  Conte  r.  Conte,  82  App.  Div.  335, 
81  N.  Y.  Supp.  923,  34  Civ.  Proc.  50, 
13    N.   Y.   Ann.   Cas.   79;    Earl    r.   Earl, 

96  App.  Div.  639,  89  N.  Y.  Supp.  1103; 
Wander  r.  Wander,  111    App.  Div.  189, 

97  N.  Y.  Supp.  586;  Eliot  v.  Eliot,  81 
Wi.s.  295,  51  N.  W.  81,  15  L.  R.  A. 
259. 

96.  Oal. — Dunphv  v.  Dunphy,  161 
Cal.  380,  119  Pac.  512,  Ann.  Cas.  1913B, 
1230,  38  L.  R.  A.  (N.  S.)  818.  Ind. 
Pence  r.  Aughe,  101  Ind.  317.  Kan. 
Powell  r.  Powell,  18  Kan.  371,  26  Am. 
Rep.  774.  Mo.--("hnpline  r.  Stone,  77 
Mo.  App.  523.  N.  H. — Koves  r.  Keyes, 
22  N.  II.  553;  True  r.  Ranncv,  21  N.  H. 
52,  53  Am.  Dec.  164.  N.  Y.— Wight- 
man  V.  Wightman,  4  .Tohns.  Ch.  343. 
Ohio. — Waymire  r.  Jctmore,  22  Ohio  St. 
271.  Eng. — Turner  v.  Meyers,  1  Hagg. 
Con.   414. 

[a]     An  Incapacity  to  assent  to  the 
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at  the  time  of  marriage,  aud  that  there  has  been  no  ratification  of 
the  marriage  at  any  subsequent  lucid  interval."^ 

(IX.)  Duress.  —  In  case  the  ground  of  annulment  is  duress,  the 
violence  used  or  threatened  must  be  alleged  and  the  effect  thereof 
upon  the  plaintiff.^®  An  allegation  of  threats  to  take  steps  to  legally 
enforce  a  right,  even  though  supported  by  proof,  is  not  sufficient  to 
warrant  a  decree  of  annulment.®^ 

(X.)  Consanguinity  and  Affinity.  —  Where  consanguinity  or  affinity  is 
relied  upon  as  ground  for  annulment,  the  petition  or  complaint  must 
allege  a  marriage  ceremony,^  and  that  the  parties  were,  within  the 
prohibited  degree,  under  the  statute,  where  the  marriage  was  con- 
tracted.* 

(XI.)    Impotency.  —  Impotency  must  be  so  alleged  as  to  show  its 


marriage  must  be  alleged  and  proved. 
Adams  v.  Scott,  93  Neb.  537,  141  N.  W. 
148;  Meelcins  v.  Kinsella,  152  App. 
Div.  32,  136  N.  Y.  Supp.  806. 

97.  Pence  v.  Aughe,  101  Ind.  317; 
Wightman  v.  Wightman,  4  Johns.  Ch. 
(N.  Y.)    343. 

98.  Cal. — Linebaugh  v.  Linebaugh, 
137  Cal.  26,  69  Pac.  616.  111.— Schwartz 
V.  Schwartz,  29  111.  App.  516.  La. 
Simmons  v.  Stevens,  132  La.  675,  61 
So.  734.  Mich.— Smith  v.  Smith,  51 
Mich.  607,  17  N.  W.  76.  Miss.— Marsh 
r.  Whittington,  88  Miss.  400,  40  So. 
326.  Mo. — Henderson  v.  Henderson, 
141  Mo.  App.  540,  126  S.  W.  203.  N.  Y. 
Dorgeloh  v.  Murtha,  92  Misc.  279,  156 
N.  Y.  Supp.  181.  Pa.— Hoffman  c.  Hoff- 
man, 30  Pa.  417;  Shriver  v.  Shriver,  14 
Phila.  170.  Tenn. — Willard  f.  Willard, 
6  Baxt.  297,  32  Am.  Eep.  529.  Tex. 
Eobertson  v.  Cole,  12  Tex.  356. 

[a]  Allegation  of  Duress  Held  Good 
on  Demurrer. — (1)  A  libel  for  divorce 
or  annulment  which  alleges  that  the 
respondent  falsely  accused  the  libelant 
of  having  sexual  intercourse  with  her, 
and  having  gotten  her  with  child;  and 
that  her  parents  threatened  to  prose- 
cute him  and  cause  his  arrest  and  im- 
prisonment, for  fornication  and  bas- 
tardy, unless  he  immediately  married 
their  daughter,  which  he  did,  under 
the  fear  of  loss  of  character  and  repu- 
tation, and  fear  of  imprisonment,  but 
which  said  marriage  he  has  never  since 
recognized  or  confirmed,  followed  by  a 
denial  of  the  fornication,  sets  out  a 
good  cause  of  action  and  is  good  on 
demurrer.  Brant  v.  Brant,  17  Phila. 
(Pa.)  655.  (2)  A  complaint  to  annul 
a  marriage  on  the  ground  of  duress, 
which  negatives  any  free  cohabitation 


with  the  defendant  is  not  made  de- 
fective by  the  allegation  that  the 
parties  "ever  since  have  been  man 
and  wife. ' '  Linebaugh  v.  Linebaugh, 
137  Cal.  26,  69  Pac.  616. 

[bl  Where  actual  intercourse  has 
taken  place  between  the  parties,  the 
duress  must  be  satisfactorily  alleged 
and  proven  before  the  court  will  de- 
cree an  annulment.  Seyer  v.  Seyer,  37 
N.  J.  Eq.  210. 

[c]  Cohabitation  After  Termina- 
tion of  Duress  Will  Defeat  Annulment. 
Gass  V.  Gass  (Tex.  Civ.  App.),  182 
S.  W.  1195. 

99.  Ark. — Marvin  v.  Marvin,  52  Ark. 
425,  12  S.  W.  875,  20  Am.  St.  Eep. 
191.  la. — Sherman  v.  Sherman,  174 
Iowa  145,  156  N.  W,  301.  La.— Pray 
V.  Pray,  128  La.  1037,  55  So.  666; 
Lacoste  v.  Guidroz,  47  La.  Ann.  295,  16 
So.  836.  Md.— Wimbrough  v.  Wim- 
brough,  125  Md.  619,  94  Atl.  168,  Ann. 
Cas.  1916E,  920.  Mo. — Meredith  V. 
Meredith,  79  Mo.  App.  486.  N.  J. 
Frost  V.  Frost,  42  N.  J.  Eq.  55,  6  Atl. 
282;  Sickles  v.  Carson,  26  N.  J.  Eq. 
440.  Tex. — Gass  v.  Gass  (Tex.  Civ. 
App.),  182  S.  W.  1195.  Wash.— Thorne 
V.  Farrar,  57  Wash.  441,  107  Pac.  347, 
27  L.  R.  A.   (N.  S.)   385. 

But  see  Smith  v.  Smith,  51  Mich. 
607,  17  N.  W.  76. 

1.  Mass. — Sutton  r.  Warren,  10 
Mete.  451.  N.  Y. — Wightman  r.  Wight- 
man,  4  .Johns.  Ch.  343.  W.  Va.— Mar- 
tin V.  Martin,  54  W.  Va.  301,  46  S.  E. 
120. 

2.  Weisberg  r.  Weisberg,  112  App. 
Div.  231,  98  N.  Y.  Supp.  260.  See 
Wing  V.  Taylor,  2  Swab.  &  Tr.  (Eng.) 
278. 
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existence  at  the  time  of  marriage,^  and  also  that  it  is  incurable.*    An 
allegation  of  sterility  will  not  support  an  annulment  for  nnpotency. 
(XII.)    Miscegenation.  — Where   the   annulment    is    sought    on    the 
ground  of  miscegenation,  the  facts  must  be  so  stated  as  to  show  that 
the   parties  are   of  the   races  between   whom  marriage  is  prohibited 

bv  statute.*'  .  .     ^  ,        .    ,      ,-, 

e.  Prayer  for  Relief.  —  The  prayer  in  a  suit  for  annulment  should 
always  be  "that  the  marriage  be  declared  void."^  It  is  competent  for 
the  court  to  grant  the  relief  which  the  bill  makes  out  regardless  of 
the  prayer;®  but  a  bill  of  divorce  cannot  be  amended  at  the  trial  by 
Bubsli tilting  a  prayer  that  the  marriage  be  annulled,  where  the  de- 
fendant is  thereby  "deprived  of  a  jury  trial.» 

2.  Answer.  —  The  form  and  sufficiency  of  the  answer  in  actions  of 
annulment  is  similar  to  that  in  divorce  suits,^°  although  there  are 
certain  defenses  available  in  the  latter  w^hich  would  not  be  appropriate 
in  an  action  for  annulment,  such  as  condonation"  or  recrimination 
and  connivance. ^^  Where  the  ground  of  annulment  is  a  former 
spouse  living,  it  is  material  under  some  statutes  to  allege  that  the 
defendant  entered  into  the  marriage  in  good  faith,  believing  the 
former  spouse  dead,"  or  to  deny  an  allegation  in  the  complaint  charg- 
ing defendant  with  knowledge  of  a  prior  marriage  existing  at  the 
time  of  the  marriage  with  plaintiff."     The  defense  of  limitation  of 


3.  Ala. — Anonymous,  89  Ala.  291,  7 
So.  100,  18  Am.  St.  Rep.  116,  7  L. 
E.  A.  425.  Kan. — Powell  v.  Powell,  18 
Kan.  371,  26  Am.  Rep.  774.  Md.— J.  G. 
V  H  G.,  3.'}  M(l.  401,  3  Am.  Rep.  183. 
N.  Y.— Cahn  r.  Cahn,  21  Misc.  506,  48 
N.  Y.  Supp.    173. 

[aj  "Corporeal  Imbecility."  —  An 
allegation  that  the  aefendant  at  the 
time  of  marriage  was  laboring  under 
a  "corporeal  imbecility"  in  a  com- 
plaint for  annulment  does  not  state 
sufficient  grounds.  Ferris  r.  Ferris,  8 
Conn.   166. 

[b]  Hermophrodite  Wife.— See  Pci- 
pho  V.  Peijiho,  88  111.  438. 

4.  See  cases  cited  in  last  note.  But 
see  Kempf  ;;.  Kempf,  34  Mo.  211,  which 
holds  that  a  petition  which  states  in 
the  words  of  the  statute  that  defend- 
ant was  impotent  at  the  time  of  mar- 
riage and  still  is  impotent  and  also 
adds  the  particular  cause  of  impotcncy 
is  not  defective  because  it  failed  to 
allege  that  the  impotency  was  incur- 
aole. 

5.  J.  G.  V.  H.  G.,  33  Md.  401,  3  Am. 
Rep.  183;  Devanbagh  v.  Devanbagh,  5 
Paige    (N.   Y.)    554,  28  Am.  Dee.  443. 

6.  Succession  of  Minvielle,  15  La. 
Ann.  342;  Stewart  v.  Vandervort,  34 
W.  Va.  524,  12  S.  E.  736,  12  L.  R.  A. 
50. 
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7.  Powell  V.  Powell,  18  Kan.  371,  26 
Am.  Rep.  774;  Schafberg  v.  Schafberg, 
5S  Mich.  429,  18  N.  W.  202. 

8.  Caton  v.  Caton,  6  Mackev  (D.  C.) 
309;  Bassett  v.  Bassett,  9  Bush  (Ky.) 
696. 

9.  Schafberg  v.  Schafberg,  52  Mich. 
429,  18  N.  W.  202. 

10.  Foi  answers  in  divorce  suits,  see 
7  Standard  Proc.  771. 

11.  Ind.— Tetor  r.  Tetcr,  88  Tnd. 
494;  Liulit  r.  Lane,  41  Ind.  539.  Mass. 
Thompson  v.  Thompson,  114  Mass.  .")()G. 
Mc— Pain  v.  Pain,  37  Mo.  Apj).  110. 
Vt.— Ryder  v.  Ryder,  66  Vt.  158,  28 
Atl.  1029,  44  Am.  St.  Rep.  833. 

12.  C.  B.  r.  A.  B.,  12  Scotch  Sesa. 
Cas.  (1884)  36.  But  see  Griffin  r.  Grif- 
fin, 23  How.  Pr.  (N.  Y.)  183,  holding 
that  where  the  ground  alleged  in  the 
petition  was  impotency,  that  an  al- 
legation of  recrimination  in  the  answer 
alleged  a  good   defense. 

13..  la. — Barber  v.  Barber,  74  Iowa 
301,  37  N.  W.  381.  Mass.— Turner  v. 
Turner,  189  Mass.  373,  Tf)  N.  E.  612, 
109  Am.  St.  Rop.  643;  Glass  v.  Glass, 
114  Mass.  563.  N.  Y. — Anonymous,  1.5 
Abb.  Pr.  (N.  S.)  311.  Pa.-^'Keefe 
r.  O'Keefe,  3  Pa.  Dist.  451;  Ileinzman 
V.  Ileinzman,  15  Pa.  Co.  Ct.  665. 

14.  Anonymous,  15  Abb.  Pr.  N.  S. 
(N.   Y.)    311. 
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actions  must  be  pleaded  in  accordance  with  the  general  rules  else- 
where treated.^**  Laches  may  be  pleaded  in  defense  of  an  action  of 
annulment.^^  A  judgment  in  an  action  for  separation  in  favor  of  the 
wife  miay  be  pleaded  as  res  adjudicata  in  a  suit  for  annulment  ;^^  but 
a  voluntary  deed  of  separation  between  husband  and  wife  cannot  be 
pleaded  in  bar  of  such  suit.^^ 

3.  Cross  Bill  and  Cross  Complaint.^^  —  a.  Generally.  —  The  right 
to  file  a  cross  bill  in  annulment  suits  is  one  that  has  long  been  recog- 
nized,^''  and  a  cross  bill  or  cross  complaint  is  still  permissible  under 
the  modern  practice  governing  such  suits.^^  In  a  nullity  suit  the 
defendant  may  file  a  cross  complaint  praying  for  divorce,-^  or  there 
may  be  a  prayer  for  divorce,  with  alimony,"^  or  alimony  without 
divorce,^*  or,  in  a  divorce  suit,  the  defendant  may  by  cross  bill  pray 
for  a  decree  of  annulment.^^  The  cross  bill  in  a  nullity  suit  may  also 
contain  a  prayer  for  the  custody  of  the  children,^^  and  for  the  restora- 
tion of  property  transferred  in  good  faith  by  reason  of  the  supposed 


19.  See  Kaiser  v.  Kaiser,  16  Hun 
(N.  Y.)  602,  aud  the  title  "Limita- 
tion of  Actions. ' ' 

16.  D.  0. — Alexander  v.  Alexander, 
36  App.  C'as.  78;  Secor  v.  Secor,  1  Mac- 
Arthur  630.  Masa — 'Vondal  v.  Vondal, 
175  Mass.  383,  56  N.  E.  586,  78  Am. 
St.  Rep.  502.  N.  Y.— Macri  v.  Macri 
(App.  I>iv._),  164  N.  Y.  Supp.  112,  hold- 
ing that  ignorant  girl  who  married 
under  the  age  of  fifteen  years  was  not 
guilty  of  laches  in  waiting  six  years 
before  bringing  annulment  proceedings 
when  she  had  been  informed  that  she 
would  be  divorced  without  proceedings 
after  five  years.  Vt. — Evder  v.  Ryder, 
66  Vt.  158,  28  Atl.  lOStj;  44  Am.  St. 
Rep.   833. 

Pleading  laches,  see  the  title 
"Laches." 

17.  Durham  v.  Durham,  99  App. 
Div.  450,  91  N.  Y.  Supp.  295,  34  Civ. 
Proc.   141. 

Pleading  judgment  as  estoppel,  see 
15  Standard  Proc.  614,  et  seq. 

18.  J.  G.  V.  H.  G.,  33.  Md.  401,  3 
Am.  Rep.  183;  Beeby  i7.  Beeby,'l  Hagg. 
Ecci.  (Eng.)  789;  Durant  v.*^Durant,  1 
Hagg.  Eccl.  (Eng.)  733;  Spering  v. 
Spering,  3  Sw.  &  Tr.   (Eng.)   211. 

19.  See  generally  the  titles  "Cross- 
Bill  ; "    "  Cross-Complaint. ' ' 

20.  Clowes  r.  Jones,  3  Curt.  Eccl. 
(Eng.)  185;  Best  v.  Best,  1  Add.  Eccl. 
(Eng.)  411;  Anichini  v.  Anichini,  2 
Curt.   Eccl.    (Eng.)    210. 

21.  See  generally  the  statutes  and 
the  following:  Wadsworth  v.  Wads- 
worth,  81  Cal.  182,  22  Pac.  648,  15 
Am.   St.   Rep.   38;    Coulthurst  v.   Coul- 

2S 


thurst,  58  Cal.  239;  Bovo  v.  Bovo,  63 
Cal.  77;  Waltermire  v.  Waltermire,  110 
N.  Y.  183,  17  N.  E.  739;  Finn  v.  Finn. 
62   How.   Pr.    (N.   Y.)    83. 

[a]  Until  the  original  biH  is  an- 
swered it  cannot  be  filed.  Allen  v.  Al- 
len, Hempst.  58,  30  Fed.  Gas.  No. 
18,223. 

22.  Wadsworth  v.  Wadsworth,  81 
Cal.  182,  22  Pac.  648,  15  Am.  St.  Rep. 
38.  ^ 

[a]  But  where  a  parent  brings  an 
action  to  annul  her  minor  son's  mar- 
riage entered  into  without  her  consent, 
a  counter  claim  alleging  adultery  of 
minor  son,  who  is  not  a  party,  is  not 
a  valid  defense,  nor,  apparently  is  it 
a  proper  cross-complaint.  Slocum  v. 
Slocum,  37  Misc.  143,  74  N.  Y.  Supp. 
447.  But  as  to  necessity  for  making 
the  son  a  party  in  action  by  parent, 
see  supra,  II,  D,  1. 

23.  Rooney  v.  Rooney,  54  N.  J  Ea 
231,  34  Atl.  682. 

24.  Cal.— Poole  v.  Wilber,  95  Cal. 
339,  30  Pac.  548.  Colo.— Gilpin  v.  Gil- 
pin, 13  Colo.  504,  21  Pac.  612;  Daniels 
V.  Daniels,  9  Colo.  133,  10  Pac.  657. 
Miss.— Main  v.  Main,  74  So.  138. 

25.  Ky. — Freeman  v.  Freeman,  11 
Ky.  L.  Rep.  822,  13  S.  W.  246.  Mich. 
Nadra  v.  Nadra,  79  Mich.  591,  44  N. 
W.  1046.  Wis.— Wheeler  v.  Wheeler, 
76  Wis.  631,  45  N.  W.  531. 

[a]  A  cross-complaint  based  on 
physical  incapacity,  if  barred  by 
laches,  cannot  be  interposed  in  an 
action  for  divorce.  Griffin  v.  Griffin,  23 
How.  Pr.   (N.  Y.)   183. 

26.  Gilpin  v.  Gilpin,  12  Colo.  504,  21 
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marriage."  The  validity  of  a  marriasre  contract  with  one  mrntally 
incompetent  may  be  determined  under  a  cross  comphiint,  in  an  action 
for  anniihnent.-'^  A  cross  hill  to  annul  a  marriage  will  lie  in  a  suit 
for  separate  maintenance.--'  Failure  to  take  an  appeal  from  a  decree 
denying  a  divorce,  does  not  preclude  the  party  from  resisting  a  claim 
for  a  decree  of  nullity  prayed  for  in  a  cross  complaint.-^'' 

b.  Affirmotivr  relief  may  he  granted  the  defendant,  under  a  cross 
bill,  in  an  annulment  suit,"  and  this  though  there  is  no  statute  author- 
izing it.^^ 

G  Trl\i..  —  1.  Trial  by  Jury.  —  Actions  for  annulment  of  mar- 
riage, being  formerly  wi  Wn  the  exclusive  jurisdiction  of  the  ecclesi- 
astical courts,  where  the  trial  by  jury  did  not  exist,  and  now  under 
our  practice,  being  considered  equitable  actions,  trial  by  jury  cannot 
be  demanded  therein  as  of  right. ^^  The  statutes  of  some  states,  how- 
ever, grant  the  right  to  trial  by  jury  in  such  cases.^*  The  right  of 
trial  by  jury  may  be  waived  even  when  granted  by  statute.^*  In 
equity  it  is  within  the  discretion  of  the  trial  court  to  refuse  to  submit 
the  case  to  a  jury,^^  or  to  frame  issues  of  disputed  facts,  and  submit 
the  same  to  a  jury  for  verdict,^^  and  the  verdict  of  the  jury  is  merely 
advisory.®^ 


Pac.    612;    Main    v.    Main    (Miss.),    74 
So.   138. 

27.  See  In  re  Van  Alstine,  21  "Wash. 
194,  57   Pao.   .'^4«,  and  infra,  TT,  ,T. 

fa]  For  the  annulment  of  deeds  of 
settlement,  where  there  was  fraud  on 
the  part  of  the  plaintiff  in  obtaining 
them.     Jackson  v.  Jackson,  94  C'al.  446, 

29  Pac.  957. 

28.  Pyott  V.  Pvott,  90  Til.  App.  210. 

29.  Pyott  V.  Pyott,  90  111.  App.  210. 

30.  Nadra  v.  kadra,  79  Mich.  591, 
44  N.  W.  1046. 

31.  ni.— Pyott  V.  Pyott,  90  111.  App. 
210.  Mo.— Pain  v.  Pain,  37  Mo.  App. 
110.  Nev. — Wuest  v.  Wuest,  17  Nev. 
217,  30  Pac.  8S6.  N.  Y.— Finn  i.  Finn, 
62  How.  Pr.  83.  Ore.— Dodd  v.  Dodd, 
14  Ore.  338,  13  Pac.  509. 

32.  Wuest   V.    Wuest,    17    Nev.    217, 

30  Pac.  886. 

33.  Me.— Coffin  r.  Coffin,  55  Me.  361. 
Mo. — Gross  r.  Gross,  96  Mo.  App.  486, 
70  S.  W.  393;  Meredith  v.  Meredith, 
79  Mo.  App.  636;  Chapline  v.  Stone,  77 
Mo.  .\pp.  523;  Slais  r.  Slais,  9  Mo. 
App.  96.  Mont. — Bordeau.x  r.  Bor- 
deaux, 43  Mont.  102,  115  Pac.  25. 
N.  J. — Rooney  r.  Rooney,  54  N.  J.  Eq. 
231,  34  Atl.  682.  Wash."  Ter.— Madison 
f.  Madison,  1  "Wash.  Ter.  60.  Eng. 
Anstey  f.  Anstev,  31   L.  T.  N.  S.  801; 

C V.    C ,"  20   L.    T.    N.    S.    280; 

Ricketts    r.    Ricketts,   13   L.    T.   N.   S. 
761. 
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Trial  by  jury  generally,  see  the  title 
' '  Juries  and  Jurors. ' ' 

Issues  to  jury  in  equity,  see  the  title 
"Issues  in  Pleading  and  Practice." 

34.  See  Doe  r.  Roe,  1  Edni.  Sol.  Cas. 
(N.  Y.)  344;  Morrell  r.  Morrell,  17 
Hun  (N.  Y.)  324;  Griffin  r.  Griffin,  23 
How.  Pr.  (N.  Y.)  183;  Richmond  V. 
Richmond,  10  Yerg.  (Teun.)  342;  Pil- 
low r.  Pillow,  5  Yerg.  (Tenn.)  420. 

35.  Maier  r.  Lillibridge,  112  Mich. 
491,  70  N.  W.  1032;  Schafborg  r.  Schaf- 
berg,  52  Mich.  429,  18  N.  "W.  202; 
"Winans  r.  Winans,  22  Jones  &  S.  542, 
6  N.  Y.  St.  810;  Morrell  r.  Morrell, 
17  Hun  (N.  Y.)  324. 

36.  Ala.— Anonymous,  35  Ala.  226. 
Cal. — f'assidv  r.  Superior  Court,  64  Cal. 
266,  28  Pac.  234.  Md.— Fornshill  v. 
Murray,  1  Bland  479,  18  Am.  Dec. 
344. 

37.  Maier  v.  Lillibridge,  112  Mich. 
491,  70  N.  W.   1032. 

fa]  "WTiere  the  statute  makes  men- 
tal incapacity  a  cause  for  annulment 
but  the  degree  sufficient  to  have  this 
eflfect  is  not  specified,  it  is  proper  to 
submit  the  case  to  a  .iury  for  a  finding 
of  fact  as  to  mental  cajiacitv.  Doe  t'. 
Roe,   1    Edm.  Sel.   Cas.    (N.  Y.)   344. 

38.  Colo. — Gilpin  r.  Gilj.in,  12  Colo. 
504,  21  Pac.  612.  Md.— Fornshill  v. 
Murray,  1  Bland  479,  IS  Am.  Dec.  344. 
Mich. — Maier  r.  Lillibridge.  112  "Mich. 
491,  70  N.  W.  1032.     Mont.— Bordeaux 
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2.  Reference.  —  Nullity  suits  may  also  be  heard  by  a  master  or 
referee  appointed  to  bear  the  evidenee  and  report  findings  of  fact.^" 

3.  Default.  —  Where  there  is  a  default  or  the  bill  is  taken  pro 
confesso  the  court  will  order  a  hearing  and  direct  the  complainant 
to  produce  proof  to  sustain  the  allegation  of  his  bill.^*'  The  court  is 
always  more  liberal,  however,  in  relieving  against  defaults  in  annul- 
ment actions  than  in  other  cases.*^  Where  there  is  a  failure  on  the 
part  of  the  defendant  to  appear  or  answer,  a  decree  of  annulment  will 
be  denied  if  it  appears  from  the  evidenee  of  the  complainant  that 
there  is  a  defense  to  the  action.^^ 

4.  Physical  Examination.  —  In  action  for  annulment  on  the  ground 
of  impotency,  it  is  within  the  discretion  ^6f  the  court  to  order  a 
physical  examination  ;*^  and  to  enforce  such  order,  if  necessary,  by 
contempt  proceedings,**  though  there  are  cases  holding  that  such 
examination    is    not    compulsory.''^*     When    made,    it    should  be    had 


V.  Bordeaux,  43  Miont.  102,  115  Pac. 
25;  Beck  v.  Beck,  6  Mont.  318,  12  Pac. 
604. 

39.  Mo. — Mangels  v.  Mangels,  6  Mo. 
App.  481.  N.  Y. — Morrell  v.  Morrell, 
17  Hun  324;  Devanbagh  v.  Devanbagh, 
5  Paige  554,  28  Am.  Dec.  443;  Borra- 
daile  v.  Borradaile,  1  Edw.  Ch.  40; 
Harding  v.  Harding,  11  Jones  &  S.  27. 
See  Blott  v.  Eider,  47  How.  Pr.  90 
Vt. — Le  Barron  v.  Le  Barron,  35  Vt. 
365. 

See  generally  the  title  "Refer- 
ences." 

40.  Crane  v.  Crane,  62  N.  J.  Eq. 
21,  49  Atl.  734;  Linden  v.  Linden,  36 
Barb.  CN.  Y.)  61;  Williams  t'.  Williams, 
71  Misc.  590,  130  N.  Y.  Supp.  875. 

41.  Wadsworth  V.  Wadsworth,  81 
Cal.  182,  22  Pac.  648,  15  Am.  St.  Rep. 
38;  Waller  v.  Wlaller,  102  Minn.  405, 
113  N.  W.  1013. 

42.  Le  Brun  v.  Le  Brun,  55  Md. 
496,  where  the  court  says:  "Marriage 
has  been  considered  .  .  .  the  most 
important  contract  into  which  individ- 
uals can  enter,  as  the  parent,  not  the 
child  of  civil  society.  The  great  basis 
of  human  society  throughout  the  civ- 
ilized world  is  founded  on  marriage 
and  legitimate  offspring;  and  where  an 
existing  marriage  is  proved,  it  is  not 
to  be  exposed  to  the  danger  of  being 
set  aside  by  any  species  of  collusion, 
or  by  the  mere  declarations  of  either 
of  the  parties  and  should  only  be 
brought  in  question  upon  the  most  un- 
disputed proofs. ' ' 

43.  Ala. — Anonymous,  89  Ala.  291, 
7  So.  100,  18  Am.  St.  Rep.  116,  7  L. 
R.   A.   425;    Anonymous,    35    Ala.    226. 


N.  Y.— Newell  v.  Newell,  9  Paige  25; 
Devanbagh  v.  Devanbagh,  5  Paige  554, 
28  Am.  Dec.  443;  Gore  v.  Gore,  103 
App.  Div.  168,  93  N.  Y.  Supp.  396,  16 
N.  Y.  Ann.  Gas.  106;  Cahn  v.  Cahn, 
21  Misc.  506,  48  N.  Y.  Supp.  178. 
Vt. — Le  Barron  i'.  Le  Barron,  35  Vt. 
365.  Eng.— Deane  v.  Aveling,  1  Rob. 
Eccl.  279;  Briggs  v.  Morgan,  3  Phillm. 
325. 

[a]  "The  authority  of  courts  of  di- 
vorce in  determining  a  question  of  im- 
potence as  affecting  the  validity  of  a 
marriage  to  order  an  inspection  by 
surgeons  of  the  person  of  either  party, 
rests  upon  the  interest  which  the  pub- 
lie,  as  well  as  the  parties,  have  in  the 
question  of  upholding  or  dissolving  the 
marriage  state,  and  upon  the  necessity 
of  such  evidence  to  enable  the  court 
to  exercise  its  jurisdiction;  and  is  de- 
rived from  the  civil  and  canon  law 
as  administered  in  spiritual  and  ec- 
clesiastical courts  not  proceeding  in 
any  respect  according  to  the  course  of 
the  common  law."  Justice  Gray  in 
Union  Pacific  Railway  Co.  v.  Botsford, 
141  U.  S.  250,  11  Sup.  Ct.  1000,  35 
L.  ed.  734.  See  9  Ency.  of  Ev.  783. 
791. 

44.  Cahn  v.  Cahn,  21  Misc.  506,  48 

N.   Y.   Supp.    173;    B v.   L ,   20 

L.  T.  N.  S.  (Eng.)  280. 

45.  N.  J.— Shafto  v.  Shafto,  28  N.  J. 
Eq.  34.  N.  Y.— Newell  v.  Newell,  9 
Paige  25;  Devanbagh  r.  Devanbagh,  5 
Paige  554,  28  Am.  Dec.  443.  Eng. 
Briggs  V.  Morgan,  3  Phillm.  325. 

[a]  Where  competent  physicians 
have  examined  the  defendant  before 
the    trial    and    their    testimony    as    to 
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(liirinc:  tho  proprross  of  the  trial  and  under  the  direction  of  the  court 
rather  than  the  referee.'"'' 

5.  Dismissal  and  Discontimiance.*^  —  It  is  within  the  discretion 
of  the  court  to  allow  a  discontinuance  of  an  action  for  annulment  and 
the  court  has  power  to  impose  tcrms.*^ 

TI.  Decree  or  Judgment.  —  1.  Generally.-'*  —  Where  the  issues  in 
a  nullity  suit  are  determined  in  favor  of  the  complainant  the  judg- 
ment or  decree  should  declare  the  marriaire  null  and  void.*"  It  should 
show  the  jurisdiction  of  the  court  and  contain  all  the  material  findings 
of  the  court  relative  to  alimony,  if  alimony  is  allowed.^^  The  decree 
may  contain  appropriate  provisions  as  to  the  property  of  the 
parties/""  and  should  also  contain  provisions  for  the  custody  and  sup- 
pert  of  the  children,  if  any/^  and  declare  the  legitimacy  or  illegitimacy 
of  such  children." 

2.  Direct  or  Collateral  Impeachment.  —  Judgments  and  decrees  in 
annulment  suits  enjoy  the  same  degree  of  freedom  from  collateral  im- 


inipotcncy  is  sufficient  to  sustain  a  de- 
cree for  nullity  the  court  will  not  order 
a  physical  examination.  J.  G.  v.  H.  G., 
33  Md.  401,  3  Am.  Rep.  183. 

46.  Gore  r.  Gore,  103  App.  Div.  168, 
93  N.  Y.  Supp.  396,  16  N.  Y.  Ann. 
('as.   106. 

47.  See  generally  the  title  "Dis- 
missal,  Discontinuance  and  Nonsuit. ' ' 

48.  Levey  v.  Levev,  167  App.  Div. 
939,  153  N.  Y.  Supp. "^1125;  Winans  v. 
Winans,  22  Jones  &  S.  541,  6  N.  Y. 
St.    813. 

fa]  Court  Will  Not  Allow  Discon- 
tinuance Where  Rights  of  Children  Are 
Involved. — In  an  action  to  dissolve  a 
niarriape  on  the  ground  of  prior  exist- 
ing marriage  where  the  defense  is  a 
general  denial,  and  under  the  statute 
tho  defendant  is  entitled  to  have  the 
rights  of  the  children  to  the  marriage 
adjudicated,  the  court  will  not  allow 
a  discontinuance  by  the  i>laintifiF.  Er- 
langer  r.  Erlanger,"  173  Aj.p.  Div.  767, 
]r)9  N.  Y.  Supp.  353. 

49.  RfP  the  titles  "Decrees;" 
' '  Judgments. '  • 

50.  N.  Y.— Appleton  r.  Warner,  51 
Barh.  270;  Spicor  r.  Spicer,  16  Abb. 
Pr.  (N.  S.)  112.  W.  Va.— Stewart  r. 
Vandervort,  34  W.  Va.  524,  12  S.  E. 
736,  12  L.  R.  A.  50.  Wis.— Wheeler  v. 
■\\lieeler,  76  Wis.  631,  45  X.  W.  531. 

fa]  Such  a  decree  cannot  be  proper- 
ly called  a  decree  of  "divorce"  since 
that  word  implies  a  dissolution  of  and 
does  by  its  terms  di.ssnlve  a  prior  valid 
existing  contract.  The  use  of  "di- 
vorce" as  api)lied  to  a  decree  of  nul- 

Vol.  XIX 


lity  in  such  a  case  is  plainly  a  mis- 
nomer. Roonev  v.  Rooney,  54  N.  J.  Eq. 
231,  34   Atl.   6«;2. 

[b]  In  an  action  for  divorce  a  mensa 
et  thoro  a  decree  declaring  that  there 
was  no  valid  marriage  is  not  equivalent 
to  a  decree  annulling  the  marriage. 
Brown    v.    Brown    (Va.),    24    S.    E.    238. 

fc]  Void  From  What  Time. — Where 
the  statute  provides  that  a  marriage 
shall  be  void,  from  the  time  its  nul- 
lity is  declared  by  a  court  of  compe- 
tent jurisdiction,  a  court  cannot  decree 
such  marriage  void  ab  initio.  Barker 
r.  Barker,  172  App.  Div.  244,  158  N.  Y. 
Supp.  41.3,  modifyinn  judgment  in  9-2 
Misc.  390,  156  N.  Y.  Supp.  194.  Com- 
pare Rvpra,  TT,   A,   2. 

51.  Whitford  r.  Whitford,  100  Ark. 
63,  139  S.  W.  653;  Barber  r.  Barber, 
74  Iowa  301 .  37  N.  W.  381. 

As  to  alimony,  see   infra,  IT,  T. 

[aj  Good  faith  of  party  in  entering 
into  marriage  invalidnted  by  previous 
marriage  must  be  found  in  the  decree 
allowing  her  alimonv.  Barber  r.  Bar- 
ber, 74  Towa  301,  37  N.  W.  381. 

52.  See   infra,   IT,  J. 

53.  Cal. — Jackson  r.  .Tackson,  94 
Cal.  446.  20  Pac.  957.  Ga— Park  v. 
Barron,  20  Ga.  702,  65  Am.  Dec.  641. 
N.  Y.— Safford  r.  SafTord,  31  Abb.  N. 
C.  73,  27  N.  Y.  Supp.  640.  N.  D.— Mick- 
els  r.  Fennell,  15  N.  D.  188,  107  N.  W. 
53.    Va. — ^Brown  r.  Brown,  24  S.  E.  238. 

Custody  of  children,  see  infra,  TT,  K. 

54.  Ga.— Park  ;•.  Barron,  20  Ga.  702, 
65  Am.  Dec.  641.  Mass. — 'Glass  v. 
Glass,  114  Mass.  563.  Va. — Brown  v. 
Brown,   24  S.   E.   238. 
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peachment  as  decisions  in  other  cases.^^  Where  void  they  are,  of  course, 
entitled  to  no  recognition  and  the  invalidity  may  be  urged  in  any 
proceeding  direct  or  collateral.^*'  But  if  rendered  by  a  court  exercising 
the  proper  jurisdiction  they  can  be  successfully  attacked  only  in  a 
direct  proceeding,"  and  are  not  open  to  question  in  a  collateral 
action.^** 

Extraterritorial  Recognition.  -Judgments  and  decrees  in  annulment 
suits,  like  those  in  divorce  proceedings,^^  are  operative  in  other  states 
and  countries  in  accordance  with  the  rules  governing  foreign  judg- 
ments in  general.*^"  To  be  entitled  to  extraterritorial  recognition, 
the  decree  must  have  been  rendered  by  a  court  possessing  the  requisite 
jurisdiction.^^  It  has  been  held  that  if  the  court  refused  to  apply  the 
proper  law,  to-^\it,  the  lex  celebrationis,  its  decree  will  not  be  recog- 
nized ;«^  but  this  ruling  seems  clearly  in  conflict  with  the  universal 
rule  that  if  a  court  has  jurisdiction  a  mistake  in  or  misapplication 
of  the  law  does  not  justify  a  refusal  to  recognize  its  binding  effect " 

I.    Alimony  and  Other  Allowances.^*  —  1.    Allowance  Pendente 


55.  Collateral  impeachment  gen- 
erally, 15  Standard  Proc.  377. 

56.  Ga. — Towns  v.  Springer,  9  Ga. 
130.  Ky. — Pearce  v.  Pearee,  13  Kv.  L. 
Eep.  67,  16  S.  W.  271.  Mass.— Kelley 
t'.  Kelley,  161  Mass.  Ill,  36  N.  E.  837, 
42  Am.  St.  Eep.  389,  25  L.  R.  A.  806. 
N,  Y. — Kinnier  v.  Kinnier,  45  N.  Y. 
535,  6  Am.  Rep.  132;  E.  B.  V.  E.  C.  B., 
28  Barb.  299,  8  Abb.  Pr.  44.  Pa.— Mil- 
timore  v.  Miltimore,  40  Pa.  151.  Tenn. 
Chaney  iK  Bryan,  15  Lea  589. 

[a]  The  recitals  of  the  record  are 
rot  conclusive  evidence,  and  a  party 
or  one  affected  collaterally  by  the  judg- 
ment of  nullity  may  show  that  the 
court    had    no    jurisdiction    over    the 

party  such  as  it  assumed  to  exercise. 
Cummington  V.  Belchertown,  149  Mass. 
223,  31  N.  E.  435,  4  L.  R.  A.  131. 

[b]  A  finding  that  the  defendant  Is 
impotent  implies  and  includes  every 
essential  element  of  impoteucy,  Payne 
f.  Payne,  46  Minn.  467,  49  N.  W.  230, 
24  Am.   St.  Rep.   240. 

57.  Ark.— Whitford  v.  Whitford,  100 
Ark.  63,  139  S.  W.  653.  Cal.— Coats 
V.  Coats,  160  Cal.  671,  118  Pac.  441,  36 
L.  R.  A.  (N.  S.)  844.  Me.— In  re  Sar- 
gent, 98  Atl.  117.  N.  Y.— Post  i'.  Post, 
149  App.  Div.  452,  133  N.  Y.  Supp. 
1057.  N.  C— Taylor  v.  White,  160  N. 
C.  38,  75  S.  E.  941. 

[a]  A  mother  has  been  permitted 
to  directly  attack  a  decree  of  annul- 
ment as  amicus  curiae  even  when  the 
court  denied  her  the  right  to  inter- 
vene on  an  appeal,  where  her  daughter 
was  an  infant  and  the  decree  was  ob- 


tained by  collusion.  Steiner  v.  Stein- 
er,  37  Misc.  26,  74  N.  Y.  Supp.  714. 
Compare  supra,  II,  D,  3. 

As  to  jurisdiction,  see  supra,  II,  B. 

58.  Ark.— Whitford  v.  Whitford, 
100  Ark.  63,  139  S.  W.  653.  Kan! 
Conn  V.  Conn,  2  Kan.  App.  419,  42 
Pac.  1006.  Minn.— Sodini  v.  Sodini,  94 
Mmn.  301,  102  N.  W.  861,  110  Am.  St 
Rep.  371.  N.  Y.— /n  re  McGarren'a 
Estate,  112  App.  Div.  503.  98  N  Y 
Supp.  415.  "       ■ 

See  generally  15  Standard  Proc  377 
670.  ' 

[a]  A  decree  dismissing  a  libel  un- 
der Mass.  Rev.  Laws,  ch.  151,  §11  for 
annulment  of  marriage,  fixes  the  status 
ot  husband  and  wife  and  in  subsequent 
prosecution  for  non-support  such  de- 
cree cannot  be  collaterally  attacked. 
Com.  V.  Shaman,  223  Mass.  62,  111  N. 

As  a  proceeding  in  rem,  see  supra, 
11,  A,  1, 

59.  See  15  Standard  Proc.  670. 

60.  Foreign      judgments,      see      15 

Standard  Proc.  642, 

-,  ,^^\.®*^^  Cummington  v.  Belchertown, 
149^  Mass.  223,  21  N.  E.  435,  4  L.  R. 

62.  Cummington  v.  Belchertown.  149 
Mass.  223,  21  N.  E.  435,  4  L.  R.  A. 
lijl. 

63.  See  Pauntleroy  v.  Lum,  210  U. 
S.  230,  28  Sup.  Ct.  641,  52  L.  ed.  1039, 
and   15  Standard  Proc.  467,  669,  697. 

64.  See  generally  the  title  "Di- 
vorce." 
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Lite. —  a.  Gfncrnlhi.  —  'WhWv  the  general  rule  is,  that  the  supposed 
wife,  in  an  annulment  proeeeding,  cannot  be  awarded  permanent  ali- 
mony, it  is  tlie  general  rule  that  the  eourt  may  grant  her  suit  money 
or  alimony  pendente  lite  under  proper  eireumstances,  where  her  sup- 
posed husband  seeks  an  annulment  of  the  marriage/'  The  practice 
as  to  such  allowances,  though  regulated  by,  is  not  wholly  dependent 
upon  statutes,  being  governed  somewhat  by  the  previous  practice;"* 
there  are  authorities,  however,  to  the  effect  that  such  allowance  cannot 
be  made  where  not  provided  for  by  statute."^  As  to  whether  such  a 
temporary  allowance  may  be  made  to  a  wife  who  seeks  an  annul- 
ment, the  courts  are  not  in  accord ;  some  hold  that  it  may  not,  since 
she  is  bound  by  her  pleadings  and  cannot  claim  rights  under  the 
marriage  even  though  it  be  merely  voidable/'^  Other  courts  hold  the 
contrary,*'*  particularly  where   by  statute  a  "divorce"  may  be  ob- 


65.  Cal. — Allen  r.  Superior  Court, 
133  Cal.  504,  65  Pac.  977;  Hite  i'.  Ilite, 
124  Cal.  389,  57  Pac.  227,  71  Am.  St. 
Rep.  82,  45  L.  R.  A.  793;  Poole  v.  Wil- 
ber,  95  Cal.  339,  30  Pac.  548.  M*Jii. 
Webb  V.  "Wayne  Circ.  Judge,  144  Mich. 
674,  108  N.  W.  358.  Mo.— Blanken- 
miester  v.  Blankennucster,  106  Mo. 
App.  390,  80  S.  W.  706.  Neb.— Will- 
its  V.  Willits,  76  Neb.  228,  107  N.  W. 
379,  5  L.  R.  A.  (N.  S.)  767.  Nev. 
Poupart  r.  District  Court,  34  Nev.  336, 
123  Pac.  769.  N.  J. — Vroom  v.  Marsh, 
29  N.  .T.  Eq.  15.  N  Y.— Higgins  v. 
Sharp,  164  N.  Y.  4,  58  N.  E.  9;  Griffin 
V.  Griffin,  47  N.  Y.  134;  Erlanger  v. 
Erlangor,  173  App.  Div.  767,  159  N. 
Y.  Supp.  353;  Oppcnhcinier  r.  Oppen- 
heimer,  153  App.  Div.  636,  138  N.  Y. 
Supp.  643;  Gore  v.  Gore,  103  App.  Div. 
74,  92  N.  Y.  Supp.  634;  Gore  v.  Gore, 
44  Misc.  323,  89  N.  Y.  Supp.  902; 
Wabberson  i".  Wabborson,  27  Misc.  125, 
57  N.  Y.  Supp.  405,  29  Civ.  Proc.  227; 
O'Dea  v.  O'Dea,  31  Hun  (N.  Y.)  441; 
Lee  V.  Lee,  4  Civ.  Proc.  321,  66  How. 
Pr.  207;  Allen  r.  Allen,  8  Abb.  N.  C. 
175,  58  How.  Pr.  381,  59  How.  Pr.  27. 
Okla.— Hunt  r.  Hunt,  23  Okla.  490, 
100  Pac.  541,  22  L.  R.  A.  (N.  S.)  1202. 
Wis.— Eliot  V.  Eliot,  77  Wis.  634,  46 
N.  W.  80r,,  10  L.  R.  A.  56S. 

[a]  Where  an  actual  marital  re- 
lation has  been  admitted  or  shown, 
and  its  cxistonfo  in  law  is  sought  to  bo 
avoided,  by  some  facts  set  up  by  the 
husband,  and  it  devolves  upon  him  to 
show  that  fact,  alimony  will  be  granted 
until  that  fact  is  shown.  Brinklev  v. 
Brinklev,  50  N.  Y.  184,  10  Am.  Rep. 
460. 

[b]  Upon  a  cross-petition  by  the 
husband      asking      annulment,     in     his 
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wife's  suit  for  maintenance.  Willita 
r.  Willits,  761  Neb.  228,  107  N.  W.  379, 
5  L.  R.  A.   (N.  S.)   767. 

[(■]  Where  the  wife  cross-complains 
for  separate  maintenance,  alleging  a 
marriage  subsequent  to  the  one  which 
the  husband  seeks  to  annul,  she  is  en- 
titled to  temporary  allowance  under  the 
statute  governing  actions  for  separate 
maintenance.  Poole  i'.  Wilber,  95  Cal. 
339,   30    Pac.    548. 

66.  See  the  following:  Cal. — Poolo 
r.  Wilber,  95  Cal.  339,  30  Pac.  548. 
Mich. — Webb  r.  Wayne  Circ.  Judge, 
144  Mich.  674,  108  N.  W.  358.  N.  Y. 
Jones  r.  Brinsmade,  183  N.  Y.  258,  76 
N.  E.  22,  111  Am.  St.  Rep.  746,  3  L. 
R.  A.  (N.  S.)  192;  North  V.  North,  1 
Barb.  Ch.  241,  43  Am.  Dec.  778. 

67.  Tavlor  v.  Taylor,  70  Ore.  510, 
134  Pac.  1183,  140  Pac.  909. 

68.  Jones  r.  Brinsmade,  183  N.  Y. 
258,  76  N.  E.  22,  111  Am.  St.  Rep.  746, 
3  L.  R.  A.  (N.  S.)  192;  Collins  r.  Col- 
lins, 71  N.  Y.  269;  Griffin  r.  Griffin,  47 
N.  Y.  134;  Hcrron  r.  Herron,  28  Misc. 
323,  59  N.  Y.  Supp.  861;  Park  r.  Park, 
24  Misc.  372,53  X.  Y.  Supp.  677;  Blinks 
r.  Blinks,  5  M.isc.  193,  25  N.  Y.  Supp. 
768;  Meo  v.  Meo,  22  Abb.  N.  C.  (N. 
Y.)  58,  15  Civ.  Proc.  308,  2  N.  Y. 
Supp.  569,  18  N.  Y.  St.  270;  Lee  v. 
Leo,  4  Civ.  Proc.  (N.  Y.)  321,  66  How. 
Pr.  207;  Bloodgood  r.  Bloodgood,  59 
How.  Pr.  (N.  Y.)  42;  Allen  r.  Allen,  8 
Al)b.  N.  C.  175,  58  How.  Pr.  381,  59 
How.  Pr.  (N.  Y.)  27;  Bartlett  r.  Bart- 
lett,  Clarke  Ch.  (N.  Y.)  460;  North  r. 
North,  1  Barb.  Ch.  (N.  Y.)  241,  43  Am. 
Dec.  778.  See  Tavlor  v.  Taylor,  70 
Ore.   510,   134  Pac.   1183,   140  Pac.  999. 

69.  Le  Barron  r.  Le  Barron,  35  Vt. 
365;   Arey   v.   Arey,   22   Wash.   261,  60 
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tained  upon  the  ground  that  the  marriage  was  void  or  voidable/"  or 
where  it  is  held  that  a  proceeding  to  annul  a  marriage  is  a  divorce 
proceeding  within  the  meaning  of  a  statute  providing  for  temporary 
alimony  in  "divorce"  suits. ^^  When  the  facts  admitted  in  the  answer 
show  that  defendant  is  not  and  does  not  claim  to  be  the  wife  of  the 
plaintiff,  alimony  pendente  lite  \dll  not  be  allowed/^'  but  the  court 
is  not  limited  to  the  allegations  in  the  complaint  and  answer,  if  other 
legitimate  proofs  are  submitted,  which  make  out  a  fair  presumption 
of  marriage."  To  entitle  the  wife  to  such  an  allowance  she  must  show 
that  there  is  probable  cause  for  her  suit,'*  and,  in  some  states,  the 
ability  of  the  husband  to  pay  alimony  :^^  and  in  the  event  of  the  wife 
having  sufficient  property  of  her  own  for  her  support  and  litigation 
alimony  pendente  lite  wall  be  denied.^*'  Suit  money  may  be  allowed 
at  any  stage  of  the  litigation  and  may  be  included  in  the  final  decree.''^ 
b.  To  Intervemng  Subsequent  Wife.  —  A  subsequent  wife,  whose 
marriage  may  be  affected  by  the  annulment  decree,  may  intervene  and 


Pac.  724.     See  also  note  in  3  L.  K.  A. 
(N.   S.)    192. 

70.  Brown  V.  Brown,  18  111.  App. 
445. 

71.  Lea  t'.  Lea,  104  N.  C.  603,  10  S. 
E.  488,  17  Am.  St.  Rep.  692.  See  also 
Vanvalley  v.  Vanvalley,  19  Ohio  St. 
588. 

72.  Ky. — Freeman  v.  Freeman,  11 
Ky.  L.  Rep.  822,  13  S.  W.  246.  N.  J. 
Knott  V.  Knott  (N.  J.  Eq.),  51  Atl.  15. 
N.  Y.— Collins  v.  Collins,  71  N.  Y.  2i69; 
Appleton  V.  Warner,  5il  Barb.  270; 
Hopper  V.  Hopper,  9i2  Hun  415,  36  N. 
Y.  Supp.  610,  71  N.  Y.  St.  664. 

73.  Bardin  v.  Bardin,  4  S.  D.  305, 
56  N.  W.  1069,  46  Am.  St.  Rep.  791. 

[a]  "Although  there  may  be  in  the 
answer  a  general  denial  of  the  exist- 
ence at  any  time  of  the  marital  rela- 
tion, the  court  has  the  power  from  the 
affidavits  and  other  papers  presented 
to  it  to  pass  upon  the  question  for 
the  purposes  of  the  application,  and  it 
is  not  loouud  down  to  the  allegations 
of  the  complaint  and  the  denial  of 
the  answer  if  other  papers  or  proofs 
are  submitted  to  it;  and  though  the 
denial  of  the  answer,  if  standing  alone, 
would  bring  the  case  within  the  rule 
that  when  no  marital  relation  is  ad- 
mitted or  proven  there  is  no  right  to 
alimony;  yet  if  the  matters  contained 
in  other  papers,  or  shown  by  legitimate 
proofs  before  the  court,  make  out,  in 
the  judgment  of  the  court,  a  fair  pre- 
sumption of  the  fact  of  marriage,  it 
has  the  power  to  grant  alimony  pend- 
ing the  action  and  expense  of  the  ac- 


tion. ' '     Brinkley  v.  Brinkley,  50  N.  Y. 
184,  194,  10  Am.   St.  Rep.  460. 

74.  CaJ.— Hite  v.  Kite,  124  Cal.  389, 
57  Pac.  227,  71  Am.  St.  Rep.  82,  45  L. 
R.  A.  793.  Colo.— Daniels  v.  Daniels, 
9  Colo.  133,  10  Pac.  657.  N.  Y.— Blood- 
good  V.  Bloodgood,  59  How.  Pr.  42. 
S.  D.— Bardin  v.  Bardin,  4  S.  D.  305, 
56  N.  W.  1069,  46  Am.  St.  Rep.  791. 

75.  Harding  v.  Harding,  79  III.  App. 
621;  Sheaf  v.  Sheaf,  36  N.  H.  155. 
Compare  Eliot  v.  Eliot,  77  Wis.  634,  46 
N.  W.  806,  10  L.  R.  A.  568,  where  an 
allowance  of  $100  was  made  although 
the  husband  was  without  means  of  hia 
own,  it  appearing  that  his  father  had 
ample  means  and  was  chiefly  instru- 
mental in  starting  and  pushing  the 
action. 

76.  111. — Rawson  v.  Rawson,  37  111. 
App.  491.  Md. — Daiger  v.  Daiger,  2 
Md.  Ch.  335.  Miss. — Porter  v.  Porter, 
41  Miss.  116.  Mo. — Lambert  V.  Lam- 
bert, 109  Mo.  App.  19,  84  S.  W.  203; 
Penningroth  V.  Penningroth,  71  Mo. 
App.  438.  N.  J.— Westerfield  v.  Wes- 
terfield,  36  N.  J.  Eq.  195.  N.  Y.— Col- 
lins V.  Collins,  80  N.  Y.  1,  12;  Zarch 
V.  Zarch,  140  App.  Div.  900,  125  N.  Y. 
Supp.   139. 

77.  Neb.— Willits  v.  Willits,  76  Neb. 
228,  107  N.  W.  379,  5  L.  R.  A.  (N.  S.) 
767.  Nov.- Lake  v.  Lake,  17  Nev.  230, 
30  Pac.  878.  N.  Y.— Di  Lorenzo  v.  Di 
Lorenzo,  78  App.  Div.  577,  79  N.  Y. 
Supp.  566.  Okla.— Hunt  v.  Hunt,  23 
Okla.  490,  100  Pac.  541,  22  L.  R.  A. 
(N.  S.)  1202.  Wis.— Williams  v.  Will- 
iams, 29  Wis.  517. 
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tlip  ponrt  may  allow  hor  alimony  pondente  lite.^^  And  after  a  judg- 
ment, (lismissino;  her  from  the  aetion,  the  eoiirt  may  still  allow  her  a 
counsel  fee,  to  enable  her  to  litif;ate  her  appeal/" 

c.  Action  by  Parent.  —  Where  a  parent  brings  suit  on  the  grounds 
of  nonage  of  the  son,  no  allowance  of  alimony  pendente  lite  will  be 
made.*" 

d.  In  Appellate  Court.  —  In  some  states,  courts  of  appellate  juris- 
diction have  power  to  grant  a  temporary  allowance  pending  an  ap- 
peal :*^  in  others  such  an  allowance  may  only  be  made  by  the  court 
below. ®- 

2.  Permanent  Alimony.  —  The  principle  governing  alimony,  in 
nullity  proceedings,  differs  from  divorce  in  that,  in  an  action  for 
nullity,  the  theory  of  the  aetion  is,  that  there  was  never  any  mar- 
riage and  consequently  the  courts  will  not  award,  permanent  alimony 
in  a  suit  of  annulment.^^  In  some  jurisdictions,  however,  this  rule  is 
modified  by  statute.®* 


78.  Anonymous,  15  Abb.  Pr.  N.  S. 
(N.   Y.)    .307. 

Aa  to  intervention,  see  supra,  II,  D, 
3. 

79.  Blankenmiester  r.  Blankenmies- 
ter,  106  Mo.  App.  390,  80  S.  W.  706; 
Anonymous,  15  Abb.  Pr.  N.  S.  (N. 
Y.)  307. 

80.  Stivers  v.  Wise,  18  App.  Div. 
316,  46  N.  Y.  Supp.  9.  But  see  Eliot  v. 
Eliot,  77  Wis.  634,  46  N.  W.  806,  10 
L.  R.  A.  568,  where  the  parent  though 
not  a  party,  was  the  principal  actor 
in  commencing  and  prosecuting  the 
suit,  and  an  allowance  was  made 
though  the  plaintiff  son  was  without 
means. 

81.  See  the  following:  Fla. — Prine 
V.  Prine,  36  Fla.  676,  18  So.  781,  34  L. 
R.  A.  87.  Mich.— Goldsmith  r.  Gold- 
smith, 6  Mich.  285.  Nev. — Lake  v. 
Lake,  17  Nev.  230,  30  Pac.  878. 

[a]  It  is  In  accordance,  with  the 
principle  uniyersally  prevalent  that 
where  the  fact  of  marriage  is  prima 
facie  estal)lished,  and  a  suit,  especially 
a  Buit  brought  by  the  husband,  to  an- 
nul the  marriage  relation  and  the  hus- 
band has  means  wherewith  to  live  and 
to  litigate  and  the  wife  is  destitute 
the  husliand  must  furnish  the  wife  the 
means  of  subsistence  while  suit  is  pend- 
ing and  to  enable  her  to  maintain  her 
defense.  Prine  r.  Prine,  36  Fla.  676, 
18  So.  781,  34  L.  P.   A.  87. 

[b]  There  must  be  other  proof, 
however,  in  such  cases,  than  that  of- 
fered in  the  lower  court.  Prine  r. 
Prine,  36  Fla.  676,  18  So.  781,  34  L. 
E.  A.  87. 


To  intervening  subsequent  wife,  see 
supra,  ir,  I,  1,  b. 

82.  Fuller  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  106  Mo.  App.  392,  80  S.  W. 
914.  See  Reilly  v.  Reilly,  60  Cal.  624; 
Taylor  r.  Taylor,  7  Colo.  App.  549,  44 
Pac.  675. 

83,  Kan.— Fuller  v.  Fuller,  33  Kan. 
582,  7  Pac.  241.  Me.— Chase  r.  Cliase, 
55    Me.    21.      Neb.— Willits    r.    Willits, 

70  Neb.  228,  107  N.  W.  379,  5  L.  R. 
A.  (N.  S.)  767.  N.  Y.— Hopper  r.  Hop- 
per, 92   Hun  415,  36   N.   Y.   Supp.   610, 

71  N.  Y.  St.  664;  Park  r.  Park,  24 
Misc.  372,  53  N.  Y.  Supp.  677.  W.  V». 
Stewart  r.  Vandervort,  34  W.  Va.  524, 
12  S.  E.  736,  12  L.  R.  A.  50. 

[a]  "Alimony,  however,  is  never 
awarded  to  a  woman  who  is  not  a  wife 
where  she  alone  is  at  fault,  and  out 
of  an  estate  to  which  she  has  contribu- 
ted nothing."  Fuller  v.  Fuller,  33  Kan. 
582,  7  Pac.  241. 

fh]  Enjoining  Previous  Allowance 
of  Alimony. — A  wife  obtained  a  decree 
of  divorce  a  mensa  et  thoro  and  ali- 
mony. Subsequently  the  husband  ob- 
tained a  decree  of  nullity  on  the  ground 
that  the  wife  had  a  former  husband 
living  at  the  time  of  the  marriage.  The 
husband  prayed  for  an  in.iunction  to 
enjoin  the  wife's  decree  for  alimony 
in  the  first  case.  Held  that  a  perpetual 
iniunction  should  issue.  Scurlock  V. 
Scnrlo.^k,   92   Tenn.   629,   22   S.    W.    858. 

84.  Conn. — Stapleberg  r.  Stapleberg, 
77  Conn.  31,  58  Atl.  233.  la.— Barber 
r.  Barber,  74  Towa  301,  37  N.  W.  381; 
Daniels  »'.  Morgan,  54  Iowa  369,  6  N. 
W.     532.     Ky.— Strode    V.    Strode,    3 
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3.  Enforcement  of  Order  or  Decree.  —  An  order  or  decree  for  ali- 
mony, in  annulment  proceedings,  may  be  enforced  in  the  same  ways 
that  a  similar  order  or  decree  in  a  divorce  case  is  enforceable.^' 

J.  Division  and  Restoration  of  Property.  —  Even  though  the 
court  cannot  allow  permanent  alimony,  it  may  decree  an  equitable 
division  of  the  property  jointly  accumulated  during  coverture,®^  and 
the  restoration  of  the  property  originally  belonging  to  the  wife,  may 
be  ordered  in  a  decree  of  annulment.^^  So,  too,  property  obtained 
by  the  wife  from  an  innocent  husband  may  be  restored  to  him.^^ 
But  such  relief  will  be  denied  to  parties  who  knowingly  enter  into 
a  void  marriage.^* 


Bush  227,  96  Am.  Dec,  211.  Ohio. 
Vanvalley  v.  Vanvalley,  19  Ohio  St. 
588.  Wis. — Wheeler  v.  Wheeler,  79 
Wis.  303,  48  N.  W.  260. 

[a]  Fault. — The  power  to  grant  ali- 
mony is  not  restricted  to  cases  where 
the  woman  was  without  fault.  Staple- 
herg  V.  Stapleberg,  77  Conn.  31,  58  Atl; 
233. 

85.  See  7  Standard  Prog.  828,  et 
seq. 

[a]  By  Contempt  Proceedings. 
Cal. — Ex  parte  Gordon,  95  Cal.  374,  30 
Pac.  561;  Ex  parte  Hart,  94  Cal.  254, 
29  Pac.  774;  Ex  parte  Spencer,  83  Cal. 
460,  465,  23  Pac.  395,  17  Am.  St.  Kep. 
266.  See  Allen  v.  Superior  Court,  133 
Cal.  504,  65  Pac.  977.  N.  Y.— Sutton 
V.  Sutton,  145  App.  Div.  845,  130  N. 
Y.  Supp.  368.  Wis. — Staples  v.  Staples, 
87  Wis.  592,  58  N.  W.  1036,  24  L.  R. 
A.  433. 

[b]  By  refusal  to  hear  husband's 
demurrer  to  wife's  cross-bill.  Webb  v. 
Wavne  Circ.  Judge,  144  Mich.  674,  108 
N.  W.  358. 

86.  Cal. — Coats  v.  Coats,  160  Cal. 
671,  118  Pac.  441,  36  L.  R.  A.  (N.  S.) 
844.  Kan. — Werner  v.  Werner,  59  Kan. 
399,  53  Pac.  127,  68  Am.  St.  Bep.  372, 
41  L.  R.  A.  349.  La.— McCaffrey  v. 
Benson,  40  La.  Ann.  10,  3  So.  393. 
Tex. — Green  v.  Green  (Tex.  Civ.  App.), 
167  S.  W.  263.  Wash.— Buckley  v. 
Buckley,  50  Wash.  213,  96  Pac.  1079, 
126  Am.   St.   Rep.   900. 

[a]  Equitable  Division  of  Property. 
In  all  Judicial  separations  of  persons 
who  have  lived  together  as  husband 
and  wife  a  fair  and  equitable  division 
of  their  property  should  be  had;  and 
the  court  in  making  such  division 
should  inquire  into  the  amount  that 
each  originally  owned,  the  amount  that 
each  party  received  while  they  were 
living    together    and    the    amount    of 


their    joint    accumulations.      Fuller    v. 
Fuller,  33  Kan.  582,  7  Pac.  241. 

[b]  Property  acquired  during  co- 
habitation under  the  mistaken  belief 
that  a  valid  marriage  existed  and  as 
a  result  of  the  joint  efforts  of  the  part- 
ies, should  be  treated  as  partnership 
property,  regardless  of  how  much  or 
bow  little  the  wife's  efforts  contributed 
to  the  result.  Lawson  v.  Lawson,  30 
Tex.  Civ.  App.  43,  69  S.  W.  246.  See 
also  Fort  Worth  &  R.  G.  R.  Co.  v. 
Robertson,  103  Tex.  504,  121  S.  W.  202, 
131  S.  W.  400,  Ann.  Cas.  1913A,  231; 
Babb  V.   Carroll,   21   Tex.   765. 

[c]  Statute  providing  that  the  suc- 
cessful party  shall  be  awarded  part  of 
the  other's  property,  see  Taylor  v. 
Taylor,  70  Ore.  510,  134  Pac.  1183,  140 
Pac.  999. 

87.  Me.— Chase  v.  Chase,  55  Me.  21, 
statute.  N.  J.— Zule  r.  Zule,  1  N.  J. 
Eq.  96.  S.  O. — See  Young  v.  Naylor, 
1  Hill  Eq.  383.  Tenn.— Chunn  v. 
Chunn,  Meigs  131.  Va. — Kelly  v. 
Scott,  5  Gratt.  (46  Va.)  479.  Wis. 
Wheeler  v.  Wheeler,  79  Wis.  303,  48 
N.  W.  260;  Wheeler  v.  Wheeler,  70 
Wis.  631,  45  N.  W.  531;  Pauly  v.  Pauly, 
69  Wis.  419,  34  N.  W.  512;  Thomas  v. 
Thomas,  41   Wis.   229. 

[a]  Enforcement  by  Attachment. 
An  order  for  the  restoration  of  plain- 
tiff's property  in  annulment  proceed- 
ings may  be  enforced  by  attachment 
against  the  defendant's  property. 
Daniels  V.  Morris,  54  Iowa  369,  6  N. 
W.  532.  But  see  7ft  re  Van  Alstine,  21 
Wash.    194,   57  Pac.   348. 

88.  Jackson  v.  Jackson,  94  Cal.  446, 
29  Pac.  957;  In  re  Van  Alstine,  21 
Wash.  194,  57  Pac.  348. 

89.  Szlauzis  v.  Szlauzis,  255  111.  314, 
99  N.  E.  640,  Ann.  Cas.  1913D,  454, 
holding  that  where  defendant  was  mar- 
ried in  violation  of  a  statute  making 
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K  Custody  of  Children. —  There  is  some  conflict  of  authorities 
on  the  (lurstion  of  the  ri^ht  of  court  to  make  provision  for  the  issue 
of  the  marriage  in  annulment  suits;  some  cases  hokling  that  provision 
for  them  should  l)e  made,'*^  and  others  that  the  court  has  no  authority 
to  make  provision  for  such  children  unless  the  right  is  given  by 
statute  ^^  The  right  to  decree  provision  for  children  of  void  and  void- 
able marriages  in  annulment  proceedings  is  given  by  statute,  in  some 
states."-  Where  any  provision  for  the  children  is  made,  the  same  rules 
would  govern  as  in  divorce  suits.**" 

L  Revikw.  —  The  right  of  appeal,  in  actions  for  annulment,  is 
well  recognized,"  and  in  general,  governed  by  the  same  rules  as  ap- 
peals in  divorce  suits."'  Annulment  suits,  being  of  an  equitable 
nature   are  reviewable  on  the  law  and  the  facts.°«    But  the  reviewing 


it  a  fclonv  for  a  divorced  person  to 
uiarrv  within  a  year,  he  was  barred 
from"  securing  a  decree  for  restitution 
of  property  conveyed  to  his  supposed 
wife.  The"  parties  were  in  pari  delicto 
and  the  law  would  leave  them  as  it 
found  them  so  far  as  property  matters 
were  concerned. 

90.  Cal. — Graham  r.  Bennet,  2  Cal. 
503.  Colo. — Mund  v.  Eehaume,  51  Colo. 
129,  117  Pac.  InO,  Ann.  Cas.  1913A, 
1243.  Oa. — Ferris  r.  Ferris,  8  Conn. 
166-  Park  r.  Barron,  20  Ga.  702,  65 
Am!  Dec.  641.  Ky.— Harris  r.  Hams, 
85  Kv.  49,  2  S.  W.  549.  Mass.— Glass 
V  Glass,  114  Mass.  563.  Mo.— Dyer  v. 
Brannock,  66  Mo.  391,  27  Am.  Rep.  359. 
Neb.— Willits  r.  Willits,  76  Neb.  228, 
107  X.  W.  379,  5  L.  R.  A.  (N.  S.)  767. 
N  D.— Mickels  v  Fennell,  15  N.  D. 
188,  107  N.  W.  53.  Okla.— Hunt  r. 
Hunt,  23  Okla.  490,  100  Pac.  541,  22 
L.  R.  A.  (N.  S.)  1202.  Tex. — Hartwell 
f.  Jackson,  7  Tex.  576.  Va.— Brown  r. 
Brown,  24  S.  E.  238.  W.  Va.--Martin 
f.  Martin,  .54  W.  Va.  301,  46  S.  E. 
120.  Wis.— ^Vatts  r.  Owens,  62  Wis. 
512,  22  X.  W.   720. 

fal  Children  Legitimate.— When  a 
marriage  is  aniuillod,  children  begot- 
ten before  the  .iudgment  are  legitimate 
and  provision  sliould  be  made  for  them. 
Mickels  V.  Fennell,  15  N.  D.  1.S8,  107 
N.  W.  53.  See  also  Park  v.  Barron,  20 
Ga.  702,  65  Am.  Dec.  641. 

91.  Kan.— Powell  r.  Powell,  18  Kan. 
371  26  Am.  Rep.  774.  N.  J.— Palmer 
r.  Palmer,  79  N.  J.  Eq.  496,  82  Atl. 
358;  Zulc  r.  Zule,  1  N.  .1.  Eq.  96.  Wash. 
7ji  rr  McLaughlin's  Estate,  4  Wash. 
570,  30  Pac.   !]->].  16  L.  R.   A.  699. 

fa]  A  statute  which  authorizes  pro- 
vision for  maintaining  the  children  of 
a  marriage   annulled  for  force,  duress 
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or  fraud  docs  not  apjily  where  the 
marriage  is  annulled  because  the  hus- 
band iiad  another  wife  living.  Park 
r.  Park,  24  Misc.  372,  53  N.  Y.  Supp. 
677.  But  see  apparently  contra,  Earle 
r.  Earle,  141  App.  Div. '611,  126  N.  Y. 
Supp.  317. 

92.  See  the  statutes,  and  Ala. — Code, 
§4880.  la.— Code,  §§3185-3186.  N.  H. 
Bickford  r.  Bickford,  74  N.  H.  448,  69 
Atl.  579.  N.  Y.— Spicer  r.  Spicer,  16 
Abb.  Pr.  (X.  S.)  112.  N.  C— Sctzer  v. 
Setzer,  97  X.  C.  252,  1  S.  E.  558,  2 
Am.  St.  Rep.  290.  N.  D. — Mickels  v. 
Fennell,  15  N.  D.  188,  107  N.  W.  53. 
Va.— Stones  v.  Keeling,  5  Call  (9  Va.) 
143.  W.  Va.— Beverlin  V.  Beverlin,  29 
W.  Va.  732,  3  S.  E.  36. 

93.  N.  Y.— Safford  r.  Safford,  31 
Abb.  X.  C.  73,  27  X.  Y.  Supp.  640. 
N.  D.— Mickels  r.  Fennell,  15  X.  D. 
188,  107  N.  W.  53.  W.  Va.— Martin  r. 
Martin,  54  W.  Va.  nOl,  46  S.  E.  120. 
See  the  title  "Divorce." 
[a]  Welfare  of  Child  Should  B« 
Consulted. — ^In  all  cases  where  ]irovi8- 
ion  is  made  for  the  children  the  court 
consults  the  real  interest  and  welfare 
of  the  child.  Lyle  r.  Lyle,  86  Tenn. 
372,  6   S.  W.   878. 

94r.  Marsh  r.  ^Vhittington,  88  ^Fiss. 
400,  40  So.  326;  Gross  r.  Gross,  96  Mo. 
App.    4<^6,    70    S.    W.    393. 

[a]  The  mother  of  an  infant  de- 
fendant, not  b.Mng  a  party  to  the  suit, 
has  no  right  of  appeal  from  a  decree 
of  annulment.  E.  B.  r.  E.  C.  B.,  23 
Barb.   (X.  Y.)   299.  S   Abb.   Pr.  44. 

95.  See  title  "Divorce." 

96.  Schuman  r.  Schuman,  93  Mo. 
App.  99;  McCann  v.  McCann,  91  Mo. 
App.  1;  Chapline  v.  Stone,  77  Mo.  App. 
523. 
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court  has  authority  to  determine  only  such  issues  as  were  raised  on 
the  trial.^^  And  where  the  decree  is  based  upon  conflicting  evidence, 
it  will  not  be  disturbed  by  the  appellate  court.^^  Appeal  from  a 
decree  of  alimony  may  be  taken,^^  and  from  a  refusal  to  allow  alimony 
pendente  lite,  even  though  a  decree  of  annulment  is  granted.^  In  some 
states  the  appellate  court  may  grant  alimony  pendente  lite.^  The 
allowance  of  alimony  by  the  trial  court,  being  within  its  discretion, 
is  not  reviewable,^  unless  it  can  be  shown  the  discretion  has  been 
abused.*  But  where  the  facts  are  such,  that,  on  general  equitable 
principles,  a  plaintiff  is  not  entitled  to  demand  alimony,  the  question 
becomes  one  of  law,  and  is  reviewable.' 


97.  Coats  V.  Coats,  160  Cal.  671,  118 
Pac.  441,  36  L.  E.  A.  (N.  S.)  844. 

[a]  Wliere  question  of  collusion  is 
raised  for  the  first  time  on  appeal  the 
appellate  court  has  no  jurisdiction  to 
determine  such  question.  Svenson  v. 
Svenson,   178   N.   Y.   54,   70   N.   E.   120. 

98.  Fla.— Prine  v.  Prine,  36  Fla. 
676,  18  So.  781,  34  L.  E.  A.  87.  Miss. 
Marsh  i'.  Whittington,  88  Miss.  400,  40 
So.  326.  N,  Y. — Anderson  v,  Anderson, 
74  Hun  56,  26  N.  Y.  Supp.  492,  57  N. 
Y.  St.  868.  Tenn.— Cole  v.  Cole,  5 
Sneed  57,  70  Am.  Dec.  275.  Vt.— Par- 
sons V.  Parsons,  68  Vt.  95,  34  Atl. 
33.  Wash,— Miller  v.  Miller,  38  Wash. 
605,  80  Pac.  816;  Long  v.  Long,  38 
Wash.    218,    80    Pac.    432. 

[a]  The  finding  of  a  trial  court  that 
the  party  was  of  sound  mind  at  the 
time  of  marriage  which  is  sustained 
bv  the  evidence  is  conclusive  on  ap- 
peal.    Banker  v.  Banker,  63  N.  Y.  409. 

99.  Ark.— Hecht  v.  Hecht,  28  Ark. 
92.  Oal. — Sharon  i'.  Sharon,  75  Cal.  1, 
16  Pac.  345.  Colo. — Daniels  v.  Daniels, 
9  Colo.  133,  10  Pac.  657.  111.— Blake  v. 
Blake,  80  111.  523.  la.— Tiffany  v. 
Tiffany,  84  Iowa  122,  50  N.  W.  554. 
N.  Y. — Di  Lorenzo  t'.  Di  Lorenzo,  78 
App.    Div.    577,    79    N.    Y.    Supp.    566. 


S.  D.— Bardin  v.  Bardin,  4  S.  D.  305, 
56  N.  W.  1069,  46  Am.  St.  Eep.  791. 
[a]  "That  an  appeal  may  be  taken 
from  a  decree  making  an  allowance 
to  support  the  wife  pending  a  suit  for 
divorce  cannot  be  questioned.  It  pos- 
sesses all  the  essential  elements  of  a 
final  judgment.  It  may  be  enforced  by 
rule  or  execution  and  is  in  every  re- 
spect independent  of  the  final  deter- 
mination of  the  court  as  to  the  rights 
of  the  party  in  regard  to  the  question 
of  divorce."  Lochnane  v.  Lochnane,  78 
Kv.  467. 

1.  Prine  V.  Prine,  36  Fla.  676,  18 
So.  781,  34  L.  E.  A.  87;  Lake  v.  Lake, 
17   Nev.   230,   30   Pac.   878. 

2.  See  supra,  H,  I,  1,  d. 

3.  Ala. — ^Anonymous,  35  Ala.  226. 
Ark.— Hecht  v.  Hecht,  28  Ark.  92.  Cal. 
Coats  V.  Coats,  160  Cal.  671,  118  Pac. 
441,  36  L.  E.  A.    (N.  S.)    844. 

4.  Ala. — ^Anonymous,  35  Ala.  226. 
Ark.— Hecht  v.  Hecht,  28  Ark.  92.  CaL 
Eose  V.  Eose,  112  Cal.  341,  44  Pac.  658; 
Bovo  V.  Bovo,  63  Cal.  77.  Neb.— Sha- 
fer  V.  Shafer,  10  Neb.  468,  6  N.  W. 
768. 

5.  Collins  V.  Collins,  71  N.  Y.  269; 
Arey  v.  Arey,  22  Wash.  261,  60  Pac. 
724. 
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I.  NATURE  OF  DOCTRINE.  —  The  doctrine  of  marshaling  as- 
sets is  tlie  principle  which  t-ourts  of  equity  sometimes  invoke  to  compel 
a  creditor,  who  has  the  right  to  make  his  debt  out  of  either  of  two 
funds,  to  resort  to  that  one  of  them  which  will  not  interfere  with  or 
defeat  the  rights  of  another  creditor'  who  has  recourse  to  only  one  of 


1.  U.  S.— Hawkins  v.  Blake,  108  U. 
S.  422,  435,  2  Sup.  Ct.  804,  27  L.  ed. 
775;  Covington  City  Nat.  Bk.  v.  Com- 
mercial Bank,  65  Fed.  547;  Russell  r. 
Howard,  2  McLean  489,  21  Fed.  Cas. 
No.  12,156.  Ala.— Chandler  i;.  Kyle, 
176  Ala.  1S4,  57  So.  475;  Orr  v.  Black- 
well,  93  Ala.  212,  S  So.  413;  Gusdorf 
&  Co.  r.  Ikelheimcr  &  Co.,  75  Ala.  148. 
Ark.— Terry  r.  Rosell,  32  Ark.  378; 
Marr  r.  Lewis,  31  Ark.  203,  25  Am. 
Rep.  5.53.  Cal.— Kent  v.  Williams,  114 
Cal.  537,  46  Pac.  462.  Colo.— Ross  r. 
Dufjpan,  5  Colo.  85.  Conn. — Quinni]iiac 
Brew.  Co.  V.  Fit/fribbnns,  73  Conn.  191, 
47  Atl.  128.  Fla. — Ritch  ?".  Eichel- 
berger,  13   Fin.   16'.'.     Ga. — Hanesley  v. 
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National  Park  Bank,  92  S.  E.  879; 
Denham  v.  Williams,  39  Ga.  312;  Moore 
1-.  Cofield,  10  Ga.  Ai)p.  197,  73  S.  K. 
45;  McLellan  v.  Wallace,  1  Dud.  127. 
111.— Wvman  r.  Ft.  Dearborn  Nat. 
Bank,  181  HI.  279,  54  N.  E.  916,  72 
Ajn.  St.  Rep.  259,  48  L.  R.  A.  565; 
Boone  r.  Clark,  129  111.  466,  21  N.  E. 
850,  5  L.  R.  A.  276.  Ind— Rownd  v. 
State,  1.-2  Ind.  39,  51  N.  E.  914.  52  N. 
E.  395;  Bank  of  Commerce  r.  First  Nat. 
Bank,  150  Ind.  588,  50  N.  E.  566.  la. 
/;!  re  Hobson,  81  Iowa  392,  46  N.  W. 
1095,  n  L.  E.  A.  255;  Dickson  V. 
Clinrn,  6  Towa  19.  71  Am.  Dec  382. 
Kan. — Equitable  Mortg.  Co.  r.  Lowe, 
53  Kan.  39,  35  Pac.  829;  Colby  v.  Crock- 
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these  funds.    It  is  not  a  lien  or  vested  right,^  nor  is  it  of  contractual 
origin;^  but  is  purely  equitable.*    It  cannot  be  used  to  defeat  equity 


er,  17  Kan.  527.  Ky. — Swigert  v.  Bank 
of  Kentucky,  17  B.  Mon.  268;  Bank  of 
Kentucky  v.  Vance's  Admr.,  4  Litt. 
168.  La.— Willey  v.  The  St.  Charles 
Hotel  Co.,  52  La.  Ann.  1581,  28  So.  182. 
Md. — Ober  &  Sons  Co.  v.  Keating,  77 
Md.  100,  26  Atl.  501;  Johns  v.  Rear- 
don,  11  Md.  465.  Mich. — ^Farwell  v. 
Bigelow,  112  Mich.  285,  289,  70  N.  W. 
579;  Slater  t\  Breese,  36  Mich.  77. 
Minn. — Aldrich  v.  Press  Print.  Co.,  9 
Minn.  133.  Miss. — Davis  v.  Walker, 
51  Miss.  659;  Terry  v.  Woods,  6  Smed. 
&  M.  139,  45  Am.  Dec.  274.  Mo. 
Dunlap  V.  Dumseth,  81  Mo.  App.  17; 
Paddock  Hawley  Iron  Co.  v.  McDon- 
ald, 61  Mo.  App.  559.  Neb. — Anthes 
V.  Schroeder,  68  Neb.  370,  94  N.  W. 
611;  Lee  v.  Gregory,  12  Neb.  282,  11 
N.  W.  297.  N,  H.— Kidder  &  Co.  V. 
Page,  48  N.  H.  380.  N.  J.— Collerd  V. 
Tully,  77  N.  J.  Eq.  439,  77  A.  1079; 
Harron  v.  Du  Bois,  64  N.  J.  Eq.  657, 
54  Atl.  857;  Whittaker  v.  Amwell  Nat. 
Bank,  52  N.  J.  Eq.  400,  29  Atl.  203. 
N.  Y. — Farmers'  Loan  &  Trust  Co.  v. 
Kip,  192  N.  Y.  266,  283,  85  N.  E. 
59;  Evertson  v.  Booth,  19  Johns. 
486,  492;  Besley  i'.  Lawrence,  11  Paige 
581.  N.  C— Harrington  v.  Furr,  172 
N.  C.  610,  90  S.  E.  775;  Graves  V. 
Currie,  132  N.  C.  307,  43  S.  E.  897; 
Harris  v.  Ross,  57  N.  C.  413.  N.  D. 
Merchants'  State  Bank  v.  Tufts,  14  N. 
D.  238,  103  N.  W.  760.  Ohio.— Mason 
V.  Hull,  55  Ohio  St.  256,  45  N.  E.  632; 
Fassett  v.  Traber,  20  Ohio  540.  Pa. 
Kendig  v.  Landis,  135  Pa.  612,  19  Atl. 
1058;  In  re  Ramsey's  Appeal,  2  Watts 
228,  27  Am.  Dec.  301;  Ziegler  v.  Long, 
2  Watts  205.  R.  I.— Rogis  v.  Barna- 
towich,  36  R.  L  227,  89  Atl.  838.  S.  C. 
Clark  V.  Wright,  24  S.  C.  526;  State 
Sav.  Bank  v.  Harbin,  18  S.  C.  425. 
Tenn. — White  v.  Fulghum,  87  Tenn. 
281,  10  S.  W.  501;  Gilliam  v.  McCor- 
mack,  85  Tenn.  597,  4,  S.  W.  521.  Tex. 
Chemical  Nat.  Bk.  v.  Kiam,  52  Tex. 
Civ.  App.  253,  113  S.  W.  948;  Bruce  v. 
Laing  (Tex.  Civ.),  64  S.  W.  1019;  Wil- 
lis V.  Holland,  13  Tex.  Civ.  App.  689, 
36  S.  W.  329.  Vt.— Edgerton  v.  Mar- 
tin, 35  Vt.  116.  Va.— Nelson  v.  Tur- 
ner, 97  Va.  54,  33  S.  E.  390;  Hudson  v. 
Ksmukes,  77  Va.  £-42.  W.  Va.— Hud- 
kins  V.  Ward,  30  W,  Va.  204,  3  S.  E. 
600,  8  Am.  St.  Rep.  22;  Wiley  v.  Ma- 
hood,  10  W.  Va.  206.     Wis.— Harrigan 


V.  Gilchrist,  121  Wis.  127,  99  N.  W. 
909;  White  V.  Polleys,  20  Wis.  503,  91 
Am.  Dec.  432,  Wyo. — Stowe  v.  Powers, 
19  Wyo.  291,  116  Pac.  576.  Eng.— Gib- 
son V.  Seagrim,  20  Beav.  614,  24  L.  J. 
Ch.  782,  52  Eng.  Reprint  741;  Ex  parte 
Kendall,  17  Ves.  Jr.  514,  520,  34  Eng. 
Reprint  199;  Aldrich  v.  Cooper,  8  Ves. 
Jr.  382,  395,  32  Eng.  Reprint  402. 

See  also  the  statutes  of  the  several 
states. 

[a]  The  doctrine  of  marshaling 
grows  out  of  the  principle  that  a  party 
having  two  funds  to  satisfy  his  de- 
mands shall  not,  by  his  election,  disap- 
point a  party  who  has  only  one  fund. 
Bispham's  Principles  of  Equity,  §340; 
Pomerov's  Equity  Jurisprudence  (2d 
Ed.)  §1414. 

2.  Colo. — Ross  V.  Duggan,  5  Colo.  85, 
102.  N.  Y.— Farmers'  Loan  &  Trust 
Co.  V.  Kip,  192  N.  Y.  266,  283,  85  N. 
E.  59.  N.  O. — Williams  v.  Washington, 
16  N.  C.  137.  S.  C— Bank  of  Orange- 
burg V.  Kohn,  52  S.  C.  120,  29  S.  E.  625. 
Tenn. — Gilliam  v.  McCormack,  85  Tenn. 
597,    4    S.    W.    521.      Tex.— Keasler   v. 

Wray  (Tex.  Civ.  App.},  171  S.  W.  534; 
Abbott  V.  First  Nat.  Dank  (Tex.  Civ. 
App.),  155  S.  W.  321.  Wis;.— Smith  v. 
Wait,  39  Wis.  512.  Eng.— AlHric-h  v. 
Cooper,  8  Ves.  Jr.  382,  388,  32  Eng. 
Reprint  402. 

3.  Farmers'  Loan  &  Trust  Co.  V. 
Kip,  192  N.  Y.  266,  283,  85  N.  E.  59; 
Keasler  v.  Wray  (Tex.  Civ.  App.),  171 
S.  W.  534^;  Chemical  Nat.  Bank  v. 
Kiam,  52  Tex.  Civ.  App.  253,  113  S.  W. 
948. 

4.  Ala. — Chandler  t\  Kyle,  176  Ala. 
184,  57  So.  475;  Robinson  v.  Lehman, 
Durr  &  Co.,  72  Ala.  401.  Colo.— Ross 
V.  Duggan,  5  Colo.  So,  104.  Fla. 
Clonts  V.  Ritch,  12  Fla.  633,  95  Am. 
Dec.  345.  111.— Hunter  v.  Whitfield,  89 
111.  229.  Ind.— Bank  of  Commerce  v. 
First  Nat.  Bank,  150  Ind.  588,  50  N. 
E.  566.  Md.— Post  v.  Mackall,  3  Bland 
486;  Cornish  v.  Willson,  G  Gill  299. 
Mass. — Lupton  v.  Cntter,  8  Pick.  298. 
Minn. — Miller  v.  McCarty,  47  Minn. 
321,  50  N.  W.  235,  28  Am.  St.  Rep. 
375.  Miss. — Cain  v.  Moyse,  71  Miss. 
653,  15  So.  115;  Keaton  v.  Miller,  38 
Miss.  630.  N.  J. — Sternberger  v.  Suss- 
nian,  69  N.  J.  Eq.  199,  60  Atl.  195. 
N.  Y. — Farmers'  Loan  &  Trust  Co.  v. 
Kip,  192  N.  Y.  266,  283,  85  N.  E.  59; 
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by  unreasonahly  delaying:  or  projudicinj?  the  senior  creditor,^  unless 
he  has  vohintarily  aiid  with  notice  of  the  junior  creditor's  equity 
placed  hinLself  in  a  position  to  be  delayed  or  prejudiced."  And  a  cred- 
itor will  not  be  required  to  resort  to  a  fund  outside  of  the  court's  juris- 
dictionj  unless  it  is  clear  that  he  will  not  thereby  be  prejudiced.^  Nor 
can  it  be  employed  to  work  an  injustice  upon  the  debtor,"  or  defeat  the 
equities  of  third  parties  over  whom  the  parties  invoking  it  have  no 
superior  equities." 


Cheescbrouph   r.  Millard,  1  Johns.  Cli. 
409,  7  Am.  Dee.  494.     N.  C— Williaina 
r     Washinsiton,    16    N.    C.    137.      Ohio, 
Green  r.  Eamage,  18  Ohio  428,  51  Am. 
Dec    4.58.     Pa.— Wolf  r.  Ferguson,  129 
Pa    272,  IS   Atl.   139;   In  re  Ramsey's 
Appeal,  2  Watts  228,  27  Am.  Dec.  301. 
'J'enn.— Gilliam  r.  McCormaek,  85  Tenn. 
597,    4    S.    W.    521.      Tex.— Keasler    v. 
Wrav  (Tex.  Civ.  App.),  171  S.  W.  534; 
Abbott  r.  First  Nat.  Bank   (Tex.  Civ. 
App.),    155    S.    W.    321.      Wash.— First 
Nat.  Bank  r.  Fowler,  54  Wash.  65,  102 
Pac.    1038.      Wis.— Smith    v.    Wait,    39 
Wis.  512.     Eng. — Ahlrieh  r.   Cooper,  8 
Ves.'  Jr.  382,  3y5,  32  Eng.  Reprint  402. 
See  also  cases  cited  supra,  note  1. 
5.     Ala.— Cliandler  r.  Kyle,  176  Ala. 
184,  57  So.  475;  Coker  r.  Shropshire,  59 
Ala.  542.    Ark. — Marr  f.  Lewis,  31  Ark. 
203,  25  Am.  Rep.  553.     Fla.— Riteh  v. 
Eiehelberger,   13  Fla.   169.     Ga.— Behn 
v.  Young  &  Co.,  21  Ga.  207.  111.— Frie<l- 
lander  r.  Fenton,  180  111.  312,  52  N.  E. 
329,    72    Am.    St.    Rep.    207    (afjfirming 
Heidelbach,  Friedlander   &   Co.   v.  Fen- 
ton, 79  111.  App.  357);  Boone  r.  Clark, 
129  111.  466,  21   N.  E.  850,  5  L.  R.  A. 
276;  Palmer  v.  Snell,  lU  111.  161.  Ind. 
Applcgate    r.    ilason,   13   Tnd.    75.     la. 
Wolf     r.     Smith,    36     Iowa   454.      Ky. 
Logan    V.    Anderson,    18   B.    Mon.    114. 
]Vie. — Emmons  v.  Bradley,  56  Me.  333. 
Md. — General  Ins.  Co.  r.  United  States 
Ins.  Co.,  10  Md.  517,  69  Am.  Dec.  174. 
Mass. — Thayer    r.    Daniels,    113    Mass. 
120.      Mich. — Farwell    r.    Bigolow,    112 
Mich.  285,  70  N.  W.  579.  Miss.— Briggs, 
Lacoste     &     Co.     v.     Planters'     Bank, 
Freem.    Ch.    574.      N.    J.— Ingersoil    r. 
Somers  Land  Co.,  82  N.  J.  Lq.  476,  89 
Atl.  288;   Van  Mater  r.  Ely,  12  N.  J. 
Eq.   2/1.     N.  Y. — People  r.  Remington 
&  Sons,   121   N.   Y.   328,  24  N.   E.   793, 
8  L.  R.  A.  458;   Evertson  r.  Booth,  19 
Johns.  486,  4y2.     N.  C— .lones  r.  Znlli- 
coffer,   9   N.   C.   623,   11    Am.   Dec   795. 
Pa. — In   re  Bruner's  Appeal,   7   Watts 
&  S.   269.     S.   C— Clark   v.  Wright,   24 
S.   C.   526;   Wittc  Bros.  r.   Clark,  17  S. 
C.   313;    Walker   v.   Covar,  2   S.   C.   16. 
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Tenn. — !Mowry  r.  Davenport,  6  Lea  80. 
Tex.— Wilkes"  v.  Adler,  6S  Tex.  689,  5 
S.  W.  497;  Ohio  Cultivator  Co.  v.  Peo- 
ple's Nat.  Bank,  22  Tex.  Civ.  App. 
613,  55  S.  W.  765;  Wahrmund  i'.  Edge- 
wood  Dist.  Co.  (Tex.  Civ.  App.),  32  S. 
W.  227.  Va. — Blakemore  v.  Wise,  95 
Ya.  269,  28  S.  E.  332,  64  Am.  St.  Rep. 
781.  W.  Va.— Birch  River  B.  &  L.  Co. 
V.  Glendon  B.  &  L.  Co.,  71  W.  Va.  139, 
76  S.  E.  167;  Hudkins  v.  Ward,  30  W. 
Va.  204,  ?,  S.  E.  600,  8  Am.  St.  Rep. 
22.  Wis.— Harrigan  r.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909;  Gotzian  &  Co. 
v.  Shakman,  89  Wis.  52,  61  N.  W.  301, 
46  Am.  St.  Rep.  820.  Wyo.— Stowe  r. 
Powers,  19  Wyo.  291,  116  Pac.  576. 
Eng. — Aldrich  v.  Cooper,  8  Ves.  Jr.  382, 
32  Eng.  Reprint  402. 

[a]  Mere  Delay  no  Bar. — "It  is 
true  that  delay  to  the  prior  creditor 
has  been  sometimes  spoken  of  as  a  bar 
to  the  relief  here  asked,  but  we  are  not 
leady  to  subscribe  to  the  doctrine  that 
mere  delay  is  sufficient  to  compel  the 
court  to  deny  the  relief  when  no  other 
injury  is  involved.  Some  delay  is  a 
necessary  consequence  of  the  enforce- 
ment of  all  rights,  and,  if  a  possible 
delay  would  defeat  the  right  of  a  jun- 
ior creditor  to  have  the  assets  of  his 
debtor  marshaled,  such  marshaling 
would  rarely,  if  ever,  take  place. ' ' 
Gotzian  &  Co.  r.  Shakman,  89  Wis.  52, 
61   N.  W.  304,  46   Am.  St.   Rep.  820. 

6.  Ingersoil  r.  Somers'  Land  Co.,  82 
N.  J.   Eq.   476,  89   Atl.   288. 

7.  TJ.  S. — Lewis  i\  United  States, 
92  U.  S.  618,  23  L.  ed.  513.  Ga.— Cal- 
loway v.  People's  Bank,  54  Ga.  572. 
Md.— Morton  v.  Grafflin,  68  Md.  545, 
13  Atl.  .341,  15  Atl.  298.  Mich.— Far- 
well  r.  Bigelow,  112  Mich.  285,  70  N. 
W.  579.  N.  J. — ^Sternberger  v.  Suss- 
man,  69  N.  J.  Eq.  199,  60  All.  195. 
Tenn. — Mowry  v.  Davenport,  6  Lea  80. 

8.  Sternberger  r.  Sussman,  69  N.  J. 
Eq.    199,    60    Atl.    195. 

9.  Mulhorin  V.  Porter,  1  Ga.  App. 
153,  58  S.  E.  60. 

10.  Farmers'  &  Merchants'  Bank  v. 
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11.  HOW  ENFORCED.  —  A.  Generai-ly.  —  Marshaling  assets 
may  be  enforced  only  in  a  proceeding  in  equity/^  except  when  an 
equitable  plea  is  permitted  in  an  action  at  law/'^  and  cannot  be  in- 
voked if  the  moving  party  has  a  plain  and  adequate  remedy  at  law." 

By  Subrogation.14  —  One  i^iethod  of  enforcing  the  junior  creditor's 
right  is  by  subrogation  or  substitution.  If  the  senior  creditor  exhausts 
the  fund  on  which  the  junior  creditor  has  a  lien,  the  latter  is  entitled 
to  an  assignment  to  him  of  the  prior  lien.'= 

By  Preference.  —  ]\Iarshaling  is  sometimes  accomplished  by  prefer- 
ence in  payment.  Thus  when  a  senior  creditor  abandons  his  first  lien 
and  attempts  to  make  his  debt  out  of  the  fund  on  which  the  junior 
creditor  also  has  a  lien,  the  latter  will  be  given  preference  in  payment 
to  the  extent  of  the  amount  which  should  have  been  realized  out  of  the 
fund  released.^^    But  the  senior  creditor,  in  such  case,  is  entitled  to 


HolMay  (S.  C),  93  S.  E.  333. 

11.  See  8  Standard  Pkoc.  411,  and 
cases  cited  supra,  I. 

12.  Cain  v.  Moyse,  71  Miss.  653, 
15  So.  115;  Barlow  v.  Britton,  70  IVIiss. 
427,  12   So.   460. 

13.  Ala. — Kir'ksey  V.  Stewart,  38 
Ala.  692.  Ark. — Moss  v.  Adams,  32 
Ark.  562.  Mo. — United  Elevator  &  G. 
Co.  V.  Collier  (Mo.  App.),  188  S.  W. 
1127.  N.  Y. — ^Farmers'  Loan  &  Trust 
Co.  i\  Kip,  192  N.  Y.  266,  283,  85  N. 
E.  59<  Wash. — First  Nat.  Bank  v. 
Fowler,  54  Wash.  65,  102  Pac.   1038. 

See  generally  the  title  "Legal  Rem- 
edy." 

14.  See  generally  the  title  "Subro- 
gation. ' ' 

15.  U.  S. — Hawkins  v.  Blake,  108  U. 
S.  422,  435,  2  Sup.  Ct.  804,  27  L.  ed. 
775;  Mansur  t\  Dupree,  150  Fed.  329, 
80  C.  C.  A.  213;  Findlay's  Exrs.  V. 
Bank  of  United  States,  2  McLean  44,  9 
Fed.  Cas.  No.  4,791.  AJa.— Dunlap  v. 
Clements,  7  Ala.  539.  Colo.— Ross  v. 
Duggan,  5  Colo.  85.  Conn. — Findlay  v. 
Hosmer,  2  Conn.  350.  111. — Wyman  v. 
Ft.  Dearborn  Nat.  Bank,  181  "ill.  279, 
54  N.  E.  946,  72  Am.  St.  Rep.  259,  48 
L.  R.  A.  565;  Palmer  v.  Snell,  111  HI. 
161.  Ind. — Bank  of  Commerce  v.  First 
Nat.  Bank,  150  Ind.  588,  50  N.  E.  566. 
Kan.— Van  Pelt  v.  Strickland,  60  Kan. 
584,  57  Pac.  498.  Ky.— Bank  of  Ken- 
tucky V.  Vance's  Admrs.,  4  Litt.  168. 
Md.— Morton  v.  GraflBin,  68  Md.  545, 
13  Atl.  341,  15  Atl.  298.  Mo.— United 
Elevator  &  G.  Co.  v.  Collier  (Mo. 
App.),  188  S.  W.  1127.  Neb.— Anthes 
V.  Schroeder,  68  Neb.  370,  94  N.  W. 
611.  N.  H.— Moses  r.  Ranlet,  2  N.  H, 
488.     N.  J,— Boice  v.  Conover,  63   N. 


J.  Eq.  273,  53  Atl.  910.  N.  Y.— Herri- 
man  i;.  Skillman,  33  Barb.  378;  Evert- 
son  V.  Booth,  19  Johns.  486;  Cheese- 
brough  V.  Millard,  1  Johns.  Ch.  409,  7 
Am.  Dec.  494.  N.  C— Roberts  v.  Old- 
ham, 63  N.  C.  297;  Jones  v.  Zollicoffer, 
9  N.  C.  623,  11  Am  Dec.  795.  Pa. 
In  re  Arua's  Appeal,  65  Pa.  72;  //(  re 
Shunk's  Appeal,  2  Pa.  305;  Ramsey's 
Appeal,  2  Watts  228,  27  Am.  Dec. 
301.  Tex. — Brown  v.  Thompson,  79 
Tex.  58,  15  S.  W.  168;  Ohio  Cultivator 
Co.  V.  People's  Nat.  Bank,  22  Tex.  Civ. 
App.  643,  55  S.  W.  765.  Vt.— West  v. 
Bank  of  Rutland,  19  Vt.  403.  Va. 
Kent  V.  Matthews,  12  Leigh  (39  Va.) 
573.  W.  Va.— Hudkins  v.  Wards,  30 
W.  Va.  204,  3  S.  E.  600,  8  Am.  St.  Rep. 
22.  Eng. — Mason  v.  Bogg,  2  Mvl.  & 
Cr.  443,  448,  1  Jur.  (O.  S.)  3.30,  40 
Eng.  Reprint  709;  Aldrich  v.  Cooper,  8 
Ves.  Jr.  382,  32  Eng.  Reprint  402. 

[a]  A  decree  of  subrogation  is  the 
method  by  which  "the  right  of  the 
junior  creditor  to  have  this  principle 
administered  is  ordinarily  enforced. 
.  .  .  He  cannot  administer  this  right 
himself,  upon  his  own  assumptioQ  that 
the  acts  of  the  prior  creditor  have  con- 
ferred such  right.  This  is  for  the 
chancery  court  to  pronounce  upon." 
Ross  i'.  Duggan,  5  Colo.  85,  102. 

16.  U,  S. — McLean  v.  Lafayette 
Bank,  4  McLean  430,  16  Fed.  Cas.  No. 
8,889.  Ala.— Shields  v.  Kimbrough,  64 
Ala.  504.  Ark. — Birnie  v.  Main,  29  Ark. 
591.  Colo. — Ross  V.  Duggan,  5  Colo. 
85,  103.  Ga.— Moore  v.  Cofield,  10  Ga. 
App.  197,  73  S.  E.  45.  Kan.— First 
Nat.  Bank  v.  Taylor,  69  Kan.  28,  76 
Pac.  425;  Gore  V.  Royse,  56  Kan.  771, 
44    Pac.    1053;    Burnhara    v.    Citizens' 
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notice,  either  actual  or  constructive,  of  the  junior  creditor's  lien  and 
his  intention  to  si-ek  the  protection  of  the  rule.'" 

By  Injunction The  right  to  marshal  assets  is  frequently  enforced 

by  means  of  injunction,^^  but  this  method  is  not  always  favored  when 
Bubrogation  is  considered  more  efficient^^ 


Bank,  55  Kan.  545,  40  Pac.  912.  Ky. 
Glass  V.  Pullcn,  6  Bush  346.  Mo. 
Dunlap  V.  Diinseth,  81  Mo.  App.  17. 
Neb.— Jordan  r.  Hamilton  County 
Bank,  11  Neb.  499,  9  N.  W.  654.  N.  J. 
Bergen  Sav.  Bank  r.  Barrows,  30  N.  J. 
Eq.  89;  Blair  r  Ward,  10  N.  J.  Eq. 
119.  N.  Y.— Patty  v.  Pease,  8  Paige 
277,  35  Am.  Dec.  683;  Guion  v.  Knapp, 
6  Paige  35,  29  Am.  Dec.  741;  McCon- 
nell  r.  Muldoon,  30  Abb.  N.  C.  352, 
24  N.  Y.  S.  902.  Pa. — Turner  v.  Flen- 
niken,  164  Pa.  469,  30  Atl.  486,  44  Am. 
St  624.  R.  I. — Rogis  v.  Barnatowich, 
36  R.  I.  227,  89  Atl.  838.  W.  Va.— First 
Kat.  Bank  v.  Simms,  49  W.  Va.  442, 
38  S.  E.  525.  Wis.— Sexton  v.  Pickett, 
24  Wis.  346;  Deuster  v.  McCamus,  14 
Wis.  307.  Eng. — Aldrich  r.  Cooper,  8 
Ves.  Jr.  382,  32  Eng.  Reprint  402. 

[a]  Affirmative  and  collusive  acts 
defeating  the  junior  creditor  are  for- 
bidden by  the  rule,  but  it  does  not 
impose  on  the  senior  creditor  any  ad- 
ditional care  or  expense  touching  the 
preservation  of  the  first  fund.  He 
must  be  a  willful  party  to  its  loss  or 
dissipation.  Colo.— R^ss  r.  Duggan,  5 
Colo.  85,  103.  Me.— Emmons  v.  Brad- 
lov,  56  Me.  337.  Pa. — Covanhovan  v. 
Hart,  21  Pa.  495,  500,  60  Am.  Dec. 
57. 

17.  u.  S.— First  Nat,  Bank  v.  Eoder, 
114  Fed.  451,  52  C.  C.  A.  253.  Colo. 
Ross  V.  Duggan,  5  Colo.  85,  102.  la. 
Clarke  r.  Bancroft,  Beaver  &  Co.,  13 
Iowa  320.  Mich. — ^.James  v.  Brown,  11 
Mich.  25.  Minn. — Groesbeck  r.  Mat- 
tison,  43  Minn.  547,  46  N.  W.  135. 
Miss. — Terry  r.  Woods,  6  Smed.  &  M. 
139,  45  Am.  Dec.  274.  N.  H. — Johnson 
V.  Bell,  58  N.  H.  395.  N.  J.— Home 
for  the  Friendless  r.  Traders'  Tnv.  Co., 
77  N.  J.  Eq.  580,  78  Atl.  158;  Ward's 
Exrs.  V.  Hague,  25  N.  J.  Eq.  397;  Van 
Orden  r.  Johnson,  14  N.  J.  Eq.  376, 
82  Am.  Dec.  254.  N.  Y.— Patty  v. 
Pease,  8  Paige  277,  35  Am.  Dec.  683; 
Guion  r.  Knapp,  6  Paige  35,  29  Am. 
Dec.  741;  Choospbrough  r.  Millard,  1 
Johns.  Ch.  409,  7  Am.  Dec.  494.  Ohio. 
Sharp  V.  Myers,  2  Ohio  Cir.  Ct.  82,  1 
Ohio  Cir.  Dec.  374.     Pa.— Hart  v.  An- 
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dorson,  198  Pa.  558,  48  Atl.  636;  Mc- 
11  vain  V.  Mutual  Assur.  Co.,  93  Pa.  30. 
S.  C— McAfee  v.  McAfee,  28  S.  C.  218, 
5  S.  E.  593.  S.  D.— Blanchette  v. 
Farsch,  18  S.  D.  20,  99  N.  W.  79.  Tex. 
Brown  r.  Gatewood  (Tex.  Civ,  App.), 
150  S.  W.  950. 

[a]  Acting  Without  Notice.— "  This 
rule  of  substitution  rests  on  the  basis 
of  mere  equity  and  benevolence,  the 
creditor  who  has  thus  disabled  himself 
from  making  it  is  not  to  be  injured 
thereby,  provided  he  acted  without 
knowledge  of  the  other's  rights,  and 
with  good  faith  and  just  intentions, 
which  is  all  that  equity  in  such  case 
requires."  Cheesebrough  r.  Millard,  1 
Johns.  Ch.  (N,  Y,)  409,  7  Am.  Dec. 
494. 

18.  U.  S. — Mansur  r.  Dupree,  150 
Fed.  329,  SO  C.  C.  A.  213;  First  Nat. 
Bank  v.  Rodor,  114  Fed.  451,  52  C.  C. 
A.  253.  Ala.— Orr  r.  Blackwell,  93 
Ala.  212,  8  So.  413.  Del.— Cannon  v. 
Hudson,  6  Houst.  21.  Ind. — Bank  of 
Commerce  v.  First  Nat.  Bank,  150  Tnd. 
588,  50  N.  E.  566.  Miss.— Agricultural 
Bank  r.  Pallen,  8  Smed.  &  M.  357. 
N.  Y. — The  York  &  Jersey  Steamboat 
Ferry  Co.  r.  New  Jersey  Steamboat 
Co.,  "l  Hopk.  Ch.  460;  Clowes  r.  Dick- 
enson, 9  Cow.  403.  Pa. — McTlvain  r. 
Mutual  Assur.  Co.,  93  Pa.  30;  Evans 
r.  Duncan,  4  Watts  24.  S.  C. — Thomp- 
son V.  Murray,  2  Hill  Eq.  203,  213. 
Tex.— Chemical  Nat.  Bk.  r.  Kiam,  52 
Tex.  Civ.  App.  2.53,  113  S.  W.  948, 
W.  Va. — Nuznm  r.  Morris,  25  W.  Va, 
559.  Wyo. — Stowe  r.  Powers,  19  Wyo. 
291,  116  Pac.  576.  Eng. — Greenwood 
r.  Taylor,  1  Russ.  &  My.  185,  39  Eng. 
Reprint  72;  Aldrich  r.  Cooper,  8  Ves, 
Jr.  382,  32   Eng.   Reprint   402. 

19.  N.  Y.— Brinkerhoff  r.  Marvin,  5 
Johns.  Ch.  320;  Herriman  r.  Skillman, 
33  Barb.  378.  N.  O.— Jones  r.  Zolli- 
coflfcr,  9  N.  C.  623,  11  Am.  Dec.  795. 
Ore.— Dickson  r.  Back,  32  Ore.  217,  51 
Pac.    727. 

fn]  Subrogation  Not  a  Bar  to  In- 
junction.— The  existomo  of  the  remedy 
of  subrogation  does  not  bar  the  remedy 
by  injunction  if  the  latter  is  the  more 
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B.  Jurisdiction  op  Person  or  Res.^°  —  The  court  should  have  jur- 
isdiction of  all  the  parties  to  a  proceeding  to  marshal  assets,^^  which 
means  at  least  two  parties,"  or  the  two  funds  must  be  before  the  court 
to  enable  it  to  render  a  judgment  in  rem.^^ 

C.  Parties.^*  —  The  debtor  must  be  made  a  party  defendant  to  a 
bill  to  marshal  assets.-'*  A  creditor,  who  is  a  necessary  party  in  a  pro- 
ceeding to  marshal  assets,  but  is  not  made  a  party  to  the  bill,  may  be 
brought  in  by  being  made  a  party  to  a  cross-bill,^^  or  may  be  ordered 
to  be  brought  in  by  the  court.^^ 

D.  Pleading.  —  A  bill  in  equity  to  marshal  assets  must  show  by 
the  facts  alleged  that  the  complainant  is  entitled  to  the  remedy  ;^*'  and, 
in  cases  where  one  fund  has  been  lost,  that  the  senior  creditor  had 
notice  of  the  right  of  the  junior  creditor.^^    It  must  be  alleged  that  the 


eflQ.cient  of  the  two.     Stowe  v.  Powers, 
19  Wyo.  291,  116  Pac.  576. 

[b]  When  Injunction  Preferred. 
There  is  no  merit  in  the  contention 
that,  because  appellee  may  upon  pay- 
ment of  the  note  be  entitled  to  sub- 
rogation pro  tanto  to  appellant's  rights 
in  the  other  securities  held  by  it,  he 
is  therefore  not  entitled  to  the  remedy 
of  injunction.  The  remedy  by  subro- 
gation not  affording  as  practical, 
prompt,  and  efficient  protection  to  ap- 
pellee as  the  relief  afforded  by  in- 
junction, its  existence  cannot  defeat 
his  right  to  injunction.  Sumner  v. 
Crawford,  91  Tex.  129,  41  S.  W.  994; 
Chemical  Nat.  Bank  v.  Kiam,  52  Tex. 
Civ.  App.  253,  113  S.  W.  948. 

20.  See  generally  the  title  "Juris- 
diction." 

21.  Ark. — Dews  v.  Cornish,  20  Ark. 
332.  Ky. — ^Foley's  Trustee  r.  Foley, 
32  Kv.  L.  Eep.  1228,  108  S.  W.  270. 
Md.— Post  V.  Mackall,  3  Bland  486. 
N.  Y. — Quackenbush  v.  O'Hare,  61  Hun 
388,  16  N.  Y.  Supp.  33,  40  N.  Y.  St. 
797.  Vt.— Shedd  &  Co.  v.  Bank  of 
Brattleboro,  32  Vt.   709. 

22.  Markert  v.  North  Agusta  W.  & 
F.  Co.  (S.  C),  92  S.  E.  201. 

23.  Md. — Post  V.  Mackall,  3  Bland 
486.  N.  Y. — Quackenbush  v.  O'Hare, 
61  Hun  388,  16  N.  Y.  Supp.  33,  40  N. 
Y.  St.  797.  S.  C— Markert  v.  North 
Agusta  W.  &  F.  Co.,  92  S.  E.  201.  Vt. 
Shedd  &  Co.  v.  Bank  of  Brattleboro,  32 
Vt.   709. 

Compelling  resort  to  fund  outside  the 
jurisdiction,  see  supra,  I. 

24.  See  generally  the  title  "Par- 
ties." 

25.  Steele  Lumber  Co.  v.  Laurens 
Lumber  Co.,  98  Ga.  329,  24  S.  E.  755. 


26.  Coster's  Exrs.  V.  Bank  of  Geor- 
gia, 24  Ala.  37,  65.  Compare  6  Stand- 
ard Proc.  277,  302. 

27.  Coster's  Exrs.  v.  Bank  of  Geor- 
gia, 24  Ala.  37,  65. 

28.  Ga.— Union  Point  G.  &  W.  Co. 
V.  Harriman  Nat.  Bank,  142  Ga.  727, 
83  S.  E.  657.  Mich.— Detroit  Sav.  Bk. 
r.  Truesdail,  38  Mich.  430.  Mo. — United 
Elevator  &  G.  Co.  v.  Collier  (Mo. 
App.),  188  S.  W.  1127.  Tex.— Brown 
r.  Gatewood  (Tex.  Civ.  App.),  150  S. 
W.   950. 

[a]  Loss  of  Fund  Intentional. — If 
the  senior  creditor  loses  one  fund 
through  neglect  or  otherwise,  the  peti- 
tion must  allege  that  the  loss  was 
caused  through  intentional  acts  of  neg- 
ligence. Boss  V.  Duggan,  5  Colo.  85, 
106. 

[b]  An  offer  to  subrogate  is  not 
necessary  to  be  alleged  in  a  petition 
praying  for  an  injunction  to  compel 
the  paramount  creditor  to  resort  to  his 
security  not  touched  by  the  lien  of 
the  junior  creditor.  Stowe  V.  Powers, 
19  Wyo.  291,  116  Pac.  576. 

29.  Ross  V.  Duggan,  5  Colo.  85,  106; 
Brown  v.  Gatewood  (Tex.  Civ.  App.), 
150  S.  W.   950. 

[a]  Allegation  of  Knowledge. — ' '  The 
allegation  being  that  plaintiffs  had 
released  the  other  property  they  had 
as  security,  defendant  had  no  right  to 
require  of  them  that  they  be  charged 
with  the  value  of  such  security,  with- 
out an  allegation  that  plaintiffs,  when 
they  released  same  or  allowed  the 
same  to  be  sold  away  from  them, 
knew  of  the  intervening  right  of  de- 
fendant." Brown  v.  Gatewood  (Tex. 
Civ.  App.),  150  S.  W.  950. 
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paramount  creditor  will  not  be  prejucliee<l,"°  and  that  the  junior  credi- 
tor will  be  benefited  by  the  proeeeding.^^  It  seems,  however,  that 
pleadings  are  not  necessary  to  authorize  the  court  to  marshal  assets.^' 


"30.  Gibson  v.  Honnett,  72  Ark.  412, 
82  S.  W.  838. 

[a]  Sufficiency  of  Major  Fund. — ^In 
a  case  where  the  scniur  creditor  is 
sought  to  be  restrained  from  enforcing 
his  lien  on  the  junior  fund,  it  should 
be  averred  in  the  bill  that  the  major 
fund  is  sufficient  to  satisfy  his  claim. 
Moore  r.  Wright,  14  Kich.  Eq.  (S.  C.) 
132;  Felder  v.  Murphy,  2  Kich.  Eq.  (S. 
C.)  58. 

31.     Gibson  v.  Honnett,  72  Ark.  412, 


82  S.  W.  838. 

32.  See  Sherron  v.  Acton  (N.  ,T.  Eq.), 
18  Atl.  978;  Gdbbs  r.  Ougier,  12  Ves. 
Jr.  413,  33  Eng.  Reprint  156. 

[a]  "So  free  and  large  is  the  equit- 
able doctrine  that  assets  will  in  many 
cases  be  marshaled,  provided  the  facta 
which  move  the  court  appear  at  any 
time  during  the  progress  of  the  trial, 
even  though  they  have  not  been  al- 
leged in  the  pleadings."  Sherron  v. 
Acton  (N.  J.  Eq.),  18  Atl.  978. 


MARSHALS.  —  See  Municipal  Corporations ;  Sheriffs,  Constables  and 

Marshals. 
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CEOSS-REFERENCES : 

Courts  Martial ;  "War. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.     IN  GENERAL.  —  Martial  law^  should  not  be  confounded  with 
military  law,-  nor  with  military  government  of  conquered  territory,^ 


1.  Por  definitions  see  infra,  this 
note. 

[a]  "Martial  law  is  founded  on 
paramount  necessity.  It  is  the  will  of 
the  commander  of  the  forces.  In  the 
proper  sense  it  is  not  law  at  all.  It 
is  merely  a  cessation,  from  necessity, 
of  all  municipal  law  and  what  neces- 
sity requires  it  justifies. ' '  Diekelman 
(•.  United  States,  92  U.  S.  520,  23  L. 
ed.  742,  11  Ct.  CI.  417,  439;  In  re 
Ezeta,  62  Fed.  972,  1002;  Wlieaton  v. 
International  Law   (3rd  Eng.  ed.)   470. 

[b]  Other  Definitions.— (1)  "It  is 
the  law  of  force,  applied  to  govern 
persons  and  places  where  the  civil  law 
is  expelled;  its  officers  rendered  un- 
able to  execute  it,  by  forcible  resist- 
ance."    Griffin  v.  "Wilcox,  21  Ind.  370, 


380.  (2)  It  is  "that  government  and 
control  which  military  commanders  may 
lawfully  exercise  over  the  persons  and 
property  of  citizens  and  individuals 
not  engaged  in  the  land  or  naval  serv- 
ice."    In  re  Kemp,  16  Wis.  382. 

2.  Ex  parte  Bright,  1  Utah  145. 

[a]  Military  law  is  a  code  of  pre- 
scribed rules  for  the  government  and 
discipline  of  the  military  and  naval 
forces  in  peace  as  well  as  in  war. 
U.  S.—In  re  Bogart,  2  Sawy.  396,  3 
Fed.  Cas.  No.  1,596.  Pa.— Com.  v. 
Shortall,  206  Pa.  165,  55  Atl.  952,  954, 
PS  Am.  St.  Eep.  759,  65  L.  E.  A.  193. 
Tenn.— State  v.  Rankin,  4  Coldw.  145, 
156. 

3.  In  re  Kalanianaole,  10  Hawaii  29, 
56;    Conx.  v.   Shortall,   206  Pa.    165,  55 
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thouffh  all  of  these  are  in  a  sense  the  rule  of  force.  There  are  no  rules 
of  procedure  governing  martial  law*— the  course  pursued  ansinfr  from 
the  necessities  of  the  particular  case.'  The  purpose  of  martial  law  13 
to  quell  violence  and  restore  order  ;^  it  does  not  administer  ci\nl  jus- 
tice.^ When  civil  rights  between  citizens  are  administered  by  the  mih- 
tarv  powers,  during  the  disorganization  of  the  regular  courts,  it  in 
through  the  establishment  of  separate  courts  with  civil  and  crimin.'d 
jurisdiction.^  

II.  AS  AFFECTING  THE  JURISDICTION  OF  COURTS.  — A. 
In  General.  —  The  jurisdiction  here  discussed,  of  both  the  military 
authorities  and  the  courts,  is  such  as  is  regarded  as  lawfully  vested, 
as  viewed  by  the  courts  themselves;  and  not  such  rule  as  the  military 
may  impose*^  by  mere  force  of  arms.  In  more  than  one  instance,  the 
courts  have  declared  their  right  to  exclusive  jurisdiction,  though  ad- 
mitting their  physical  inability  to  maintain  it.® 

B.  Effect  op  the  Proclamation.  —  A  proclamation  of  martial 
law  does  not  of  itself  oust  the  courts  of  their  jurisdiction,  where  they 
are  open  and  capable  of  transacting  business.^"     At  most,  it  is  the 


Atl.  952,  954,  98  Am.  St.  Eep.  759,  65 
L.  R.  A.  193. 

[a]  "Military  goTemment  is  the 
dominion  exercised  by  a  fioneral  over 
a  conquered  state  or  province.  It  is 
therefore  a  mere  application  or  exten- 
sion of  the  force  by  which  the  con- 
quest was  effected,  to  the  end  of  keep- 
ing the  vanquished  in  subjection;  and 
being  a  right  derived  from  war,  is 
hardly  compatible  with  a  state  of 
peace."  Com.  ex  rel.  Wadsworth  v. 
Shortall,  206  Pa.  165,  55  Atl.  952,  954, 
98  Am.  St.  Rep.   759,  65  L.  R.  A.   193. 

4.  In  re  Egan,  5  Blatchf.  319,  8 
Fed.  Cas.  No.  4,303;  In  re  Kalanianaole, 
10  Hawaii  29,  57. 

5.  U.  3.— In  re  Egan,  5  Blatchf.  319, 
8  Fed.  Cas.  No.  4,303.  111.— Johnson  v. 
Jones,  44  111.  142,  153,  92  Am.  Dec. 
159.  Pa.— Com.  v.  Shortall,  206  Pa. 
165,  55  Atl.  952,  98  Am.  St.  Rep.  759, 
65  L.  R.  A.  193,  202. 

[a]  Conditions  Control  Procedure. 
"There  is  no  fixed  code  of  martial  law. 
An  infinite  variety  of  conditions  that 
cannot  be  foreseen  or  provided  for 
must  be  met  without  delay  in  a  cor- 
responding infinite  variety  of  ways. 
The  predominant  power,  the  military,  is 
the  .i"dge  of  what  is  necessary  or  ap- 
propriate in  any  particular  exigency." 
In  re  Kalanianaole,  10  Hawaii   29,  57. 

6.  Winter  v.  Dickerson,  42  Ala.  92; 
In  re  Kalanianaole,  10  Hawaii  29. 

7.  The  Grapeshot,  9  Wall.  (U.  S.) 
129,  19  L.  ed.  651. 
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8.  Mechanics'  Bank  v.  Union  Bank, 
22  Wall.  (U.  S.)  276,  22  L.  ed.  871; 
The    Grapeshot,    9    Wall.    (U.    S.)    129, 

19  L.  ed.  651;  Leitensdorfer  v.  Webb, 

20  How.  (U.  S.)  176,  15  L.  ed.  891; 
Cross  V.  Harrison,  16  How.  164,  14  L, 
ed.  889. 

9.  U.  S. — lEx  parte  Merryman,  Taney 
246,  17  Fed.  Cas.  No.  9,487.  See  Ex 
parte  Vallandigham,  28  Fed.  Cas.  No. 
16,816.  N.  C.—E.r  parte  Kerr,  64  N.  C. 
816;  Ex  parte  Moore,  64  N.  C.  802. 
Wis.— /?!    re   Kemp,    16   Wis.    382,   402. 

[a]  When  courts  are  without  power 
to  secure  obedience  to  orders,  with- 
out an  armed  conflict,  the  writ  of 
habeas  corpus  may  be  addressed  to  the 
marshal  of  the  court.  Ex  parte  Moore, 
64  N.  C.  802. 

[b]  On  refusal  of  the  military  to 
obey  a  writ  of  habeas  corpus,  Cliicf 
Justice  Pearson  of  North  Carolina  said: 
"The  power  the  .Tudiciary  is  ex- 
hausted— T  have  no  j)osse  comitatus. 
In  this  particular,  my  situation  differs 
from  that  of  Chief  .Tustice  Taney  in 
'Merriman's  Case.'  He  had  a  posse 
comitatus  at  his  command,  but  con- 
sidered the  power  of  the  .Tudiciary  ex- 
hausted, without  calling  it  out — he  did 
not  deem  it  to  be  his  duty  to  command 
the  marshal  with  the  posse  'to  storm 
a  fort.'  "  Ex  parte  Kerr,  64  N.  C. 
816. 

10.  TJ.  S.— Kimball  V.  Taylor,  2 
Woods  37,  U  Fed.  Cas.  No.  7,775.  La. 
Johnson   v.  Duncan's  Syndics,  3  Mart. 
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formal  authority  for  the  military  powers  to  intervene^^  so  far  as  neces- 
sity may  justify.^-  It  is  tlierefore  not  the  proclamation  alone,  but  the 
proclamation  of  martial  law  coupled  with  the  lawless  condition,  which 
brings  about  the  suspension  of  the  courts,^^  and  justifies  the  substitu- 
tion of  martial  law  therefor."  INIartial  law  may  even  obtain  without 
a  formal  proclamation  ;^^  though  it  is  probable  that  a  formal  declara- 
tion should  ordinarily  precede  the  establishment  of  military  rule.^" 


O.    S.    530,    6    Am.    Dec.    675.      N.    T. 
Pepin  V.  Laehenmeyer,  45  N.  Y.  27. 

See  also  Ex  parte  Milligan,  4  Wall. 
(U.  S.)  2,  18  L.  ed.  281;  In  re  Kemp, 
16  Wis.  382. 

[a]  During  Rebellion. — ' '  Undoubted- 
ly the  president,  or  any  general  under 
him,  may,  when  it  is  deemed  necessary 
for  the  successful  prosecution  of  mil- 
itary operations,  declare  martial  law- 
over  the  rebellious  states,  or  over  dis- 
tricts in  a  state  of  war,  and  within 
those  limits  subject  all  persons  and 
things  to  its  operation.  In  places  where 
hostilities  exist,  the  military  authority 
often  declares  martial  law,  which  dur- 
ing its  continuance  supersedes  and  puts 
in  abeyance  all  civil  authority.  This 
is  of  frequent  occurrence  and  is  a 
legitimate  exercise  of  the  war  power." 
In  re  Kemp,  16  Wis.  382,  399. 

[b]  By  Statutory  Provision. — Civil 
authority  is  not  suspended  by  a 
proclamation  of  martial  law  under  a 
statute  providing  that  the  military 
shall  act  in  subordination  to  the  civil 
authoritv.  Christian  v.  Merrigan,  191 
111.  484, '61  N.  E.  479. 

11.  See  U.  S. — Ex  parte  Milligan,  4 
Wall.  2,  18  L.  ed.  281.  Ind.--Griffin  v. 
Wilcox,  21  Ind.  370.  La. — Johnson  v. 
Duncan's  Syndics,  3  Mart.  O.  S.  530, 
6  Am.  Dec.  675.  Mont. — Ex  parte  Mc- 
Donald, 49  Mont.  454,  143  Pac.  947, 
L.  K.  A.  1915B,  988.  W.  Va.— State 
ex  rel.  Nance  v.  Brown,  71  W.  Va.  519, 
77  S.  E.  243,  Ann.  Cas.  1914C,  1,  45 
L.  R.  A.   (N.  S.)  996. 

12.  ■  See  In  re  Boyle,  6  Idaho  609,  57 
Pac.  706,  96  Am.  St.  Rep.  286,  45 
L.   R.   A.   832. 

[a]  Exceeding  Authority. — "If  the 
military  commander,  taking  advantage 
of  his  position,  departs  from  his  task 
of  restoring  peace  and  aims  at  per- 
sonal ends,  he  no  longer  acts  under 
martial  law. ' '  In  re  Kalanianaole,  10 
Hawaii  29,  57. 

[b]  When  not  justified  "by  condi- 
tions, the  imposition  of  martial  law  is 
a  mere   usurpation   of    authority,  and  ' 


the  order  is,  in  law,  void.  U.  S. — Ex 
parte  Milligan,  4  Wall.  (U.  S.)  2,  18 
L.  ed.  281.  Ind.— Griffin  v.  Wilcox,  21 
Ind.  370.  Ky. — Com.  v.  Palmer,  2  Bush 
570.  La. — Johnson  v.  Duncan's  Syn- 
dics, 3  Mart.  O.  S.  530,  6  Am.  Dec. 
675.  Miss. — McLaughlin  v.  Green,  50 
Miss.  453. 

13.  Griffin  v.  Wilcox,  21  Ind.  370; 
State  ex  rel.  Nance  v.  Brown,  71  W.  Va 
519,  77  S.  E.  243,  Ann.  Cas.  1914C,  1, 
45  L.  R.  A.  (N.  S.)  996. 

14.  Com.  V.  Shortall,  206  Pa.  165,  55 
Atl.  952,  98  Am.  St.  Rep.  759,  65  L.  R. 
A.  193;  State  ex  rel.  Nance  v.  Brown, 
71  W.  Va.  519,  77  S.  E.  243,  Ann.  Cas. 
191 4C,  1,  45  L.  R.  A.   (N.  S.)   996. 

[a]  Suspension  of  Civil  Jurisdic- 
tion.— "It  (martial  law)  is  sometimes 
spoken  of  as  a  substitute  for  the  civil 
law.  It  is  also  said  that  the  proclama- 
tion of  martial  law  ousts  or  suspends 
the  civil  jurisdictions.  These  expres- 
sions are  hardly  accurate.  The  invasion 
or  insurrection  sets  aside,  suspends 
and  nullifies  the  actual  operation  of 
the  constitution  and  laws.  .  .  .  The 
proclamation  of  martial  law  simply 
recognizes  the  status  or  condition  of 
things  resulting  from  the  invasion  or 
insurrection  and  declares  it."  State 
ex  rel.  Mays  v.  Brown,  71  W.  Va.  519, 
77  S.  E.  243,  Ann.  Cas.  1914C,  1,  45 
L.  R.  A.    (N.  S.)   996. 

15.  Ex  parte  Vallandigham,  28  Fed. 
Cas.  No.  16,816;  In  re  Kemp,  16  Wis. 
382. 

[a]  In  time  of  War  or  Rebellion. 
Ex  parte  Vallandigham,  28  Fed.  Cas. 
No.   16,816;   In  re  Kemp,  16   Wis.   3»2. 

16.  In  re  Kalanianaole,  10  Hawaii 
29,  54;  In  re  Bovle,  6  Idaho  6uy,  57 
Pac.  706,  96  Am.  St.  Rep.  2bb,  45 
L.  R.  A.  832. 

[a]  Reservations  in  the  proclama- 
tion of  the  power  of  courts  to  con- 
tinue to  conduct  ordinary  business,  may 
be  later  altered  by  the  executive. 
"There  was  no  contract  with  the 
enemy  that  he  should  be  tried  in  the 
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"Wliile  the  truth  of  recitals  in  an  executive  proclamation  of  martial 
law  cannot  be  controverted/^  or  reviewed  by  the  courts/'*  judicial 
tribunals  may  nevertheless  determine  whether  the  order  is  void  as  in 
excess  of  authority.^® 

0.  Superseding  Jurisdiction  op  Courts.  —  1.  Generally.  —  Since 
martial  law,  in  its  extreme  form,  is  the  will  of  the  military  com- 
mander,-" this    mplies,  theoretically  at  lea.st,  either  the  nonexistence"^ 


ordinary  courts."    In  re  Kalanianaole, 
10  Hawaii  29,  64. 

17.  U.  S.— :Mover  v.  Pcabodv,  212  U. 
S.  7S,  29  Sup.  Ct.  235,  53  L.  ed.  410; 
Luther  v.  Borden,  7  How.  1,  12  L.  ed. 
581.  Colo. — In  re  Mover,  35  Colo.  159, 
85  Pac.  190,  117  Am.^  St.  Rep.  189,  12 
L.  R.  A.  (N.  S.)  979.  Idaho.— 7«  re 
Bovle,  6  Idaho  609,  57  Tae.  706,  96 
Am.  St.  Rep.  286,  45  L.  R.  A.  832. 
Mass.— Ela  r.  Smith,  5  Gray  121,  66 
Am.  Dec.  356. 

[a]  Recitals  Are  Conclusive. — "The 
recitals  in  the  proclamation  to  the  ef- 
fect that  a  state  of  insurrection  ex- 
isted in  the  county  of  San  Miguel  can- 
not be  controverted.  Otherwise  the 
legality  of  the  orders  of  the  executive 
would  not  depend  upon  his  judgment, 
but  the  judgment  of  another  co-ordinate 
branch  of  the  state  government."  In 
re  Mover,  35  Colo.  159,  85  Pac.  190, 
117  Am.  St.  Rep.  189,  12  L.  R.  A. 
(N.  S.)  979. 

18.  Haw. — In  re  Kalanianaole,  10 
Hawaii  29.  Mont. — Ex  parte  McDon- 
ald, 49  Mont.  454,  143  Pac.  947,  L.  R. 
A,  1915B,  988.  W.  Va.— Ex  parte  Jones, 
71  W.  Va.  567,  77  S.  E.  1029,  Ann. 
Gas.  1914C,  31,  45  L.  R.  A.  (N.  S.) 
1030. 

See  Ex  parte  Vallandigham,  28  Fed. 
Cas.  No.  16,816. 

19.  XT.  S.— See  Ex  parte  ]\rilligan,  4 
Wall.  2,  18  L.  ed.  281.  Ind.— Griflin  v. 
Wilcox,  21  Ind.  370.  Wis.— In  rr  Kemp, 
16  Wis.  3S2. 

fa]  Unless  BeUef  Wholly  Un- 
founded.— The  executive  must  have 
reasonable  grounds  to  believe  that  the 
necessity  for  his  acts  exist.  "But  the 
facts  constituting  the  grounds  for  his 
belief  must  be  viewed  from  his  stand- 
point, and  in  the  light  of  the  exi- 
gencies as  they  appeared  to  him,  be- 
cause he  is  compelled  to  judge  of  their 
sufficiency  in  the  first  instance,  and, 
unless  his  belief  is  wholly  unfounded, 
the  legality  of  his  act  is  unquestion- 
able." Hatfield  v.  Graham,  73  W.  Va. 
759,  81  S.  E.  533,  L.  R.  A.  191 5 A,  175. 
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20.  U.  B>.—Ex  parte  Field,  5  Blatchf. 
63,  9  Fed.  Cas.  No.  4,761;  In  re  Ezeta, 
62  Fed.  9V2,  1002;  Ex  parte  Vallandig- 
ham, 28  Fed.  Cas.  No.  16,816.  Ala. 
Winter  r.  Dickerson,  42  Ala.  92,  9S. 
ni.— Johnson  r.  Jones,  44  111.  142,  153, 
92  Am.  Dec.  159.  Mont. — Ex  parte 
McDonald,  49  Mont.  454,  143  Pac.  947, 
L.  R.  A.  1915B,  988,  absolute  martial 
law.  N.  Y. — In  re  Eagan,  6  Parker 
Crim.  675.  Tenn. — State  v.  Rankin,  4 
Coldw.  145,  156.  Utah. — Ex  parte 
Bright,  1  Utah  145.  W.  Va.— State 
or  rel.  Nance  v.  Brown,  71  W.  Va. 
519,  77  S.  E.  243,  Ann.  Cas.  1914C, 
1,  45  L.  R.  A.   (N.  S.)   996. 

fa]  "All  respectable  writers  and 
publicists  agree  in  the  definition  of 
martial  law — that  it  is  neither  more 
nor  less  than  the  will  of  the  general 
who  commands  the  army.  It  overrides 
and  suppresses  all  existing  civil  laws, 
civil  officers  and  civil  authorities." 
In  re  Egan,  5  Blatchf.  319,  8  Fed.  Cas. 
No.  4,303. 

fb]  "Martial  law,  however,  is  of 
all  gradations,  and  although  the  gover- 
nor cannot,  by  proclamation  or  other- 
wise, establish  martial  law  of  the  char- 
acter above  discussed,  he  is  not  barred 
from  declaring  it  in  any  form."  Ex 
parte  McDonald,  49  Mont.  454,  143  Pac. 
947,  954,  L.  R.  A.  191 5B,  988. 

21.  Ex  parte  Milligan,  4  Wall.  (U. 
S.)  2,  18  L.  ed.  2S1;  In  re  Egan,  5 
Blatchf.  319,  8  Fed.  Cas.  No.  4,304; 
State  (xrel.  Nance  r.  Brown,  71  W.  Va. 
519,  77  S.  E.  243,  Ann.  Cas.  1914C,  1, 
45  L.  R.  A.   (N.  S.)   ;t9(i. 

fa]  An  Irreconcilable  Conflict  Be- 
tween CiTil  and  Martial  Law. — * '  Civil 
lihcrty  and  tins  kind  of  martial  law 
cannot  endure  together;  the  antagonism 
is  irreconcilable  and,  in  the  conflict, 
one  or  the  other  must  perish."  Ex 
parte  Milligan,  4  Wall.  (U.  S.)  2,  18 
L.   ed.   2'<1,   297. 

[b]  Civil  Courts  Dispersed.— (1) 
"When  a  government  or  country  is  dis- 
organized by  war,  and  the  courts  of 
justice    arc   broken    up    and   dispersed, 
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of  civil  courts,  or  their  dominance  by  the  military  authorities.^^  Yet 
the  only  eiro.urastances  under  wliich  all  courts  agree  that  martial  law  is 
the  supreme  authority  are,  where  conditions  of  open  rebellion  against 
the  established  government  exist,  or  there  is  a  complete  disorganization 
of  the  civil  authorities.^^  As  held  in  the  majority  opinion  by  the  Supreme 
Court  of  the  United  States  in  Ex  parte  IVIilligan,-*  martial  law  is  con- 
fined to  the  locality  of  actual  war.  and  can  never  exist  where  the  courts 
are  open  and  in  the  proper  and  unobstructed  exercise  of  their  juris- 
diction.^^    But  this  statement  of  the  rule  has  been  regarded  as  too  re- 


or  are  disabled,  through  the  prevalence 
of  disorder  and  anarchy,  from  exercis- 
ing their  functions,  there  is  an  end  ol 
all  law;  and  the  military  power  be- 
comes a  necessity,  which  is  exercised 
under  the  form  and  according  to  the 
practice  and  usage  of  martial  law." 
In  re  Egan,  5  Blatchf.  319,  8  Fed.  Cas. 
No.  4,303.  (2)  "There  is  no  court 
with  power  to  grant  or  enforce  the  writ 
of  habeas  corpus  within  the  limits  of 
such  territory.  There  is  no  court  in 
which  a  citizen  can  be  tried,  nor  any 
whose  process  can  be  made  effective 
for  any  purpose.  No  doubt  the  con- 
stitution and  laws  of  the  state  are 
theoretically  or  potentially  operative 
but  they  are  certainly  not  in  actual 
and  effectual  operation."  State  ex  rel. 
Mays  V.  Brown,  71  W.  Va.  519,  77 
8.  E.  243,  Ann.  Oas.  1914C,  1,  45  L. 
E.  A.  (N.  S.)  996.  (3)  "Where  mar- 
tial law  prevails  it  destroys,  for  the 
time  being,  all  civil  authority  and 
every  legal  right."  In  re  Kemp,  16 
Wis.  382,  401. 

22.  Ex  parte  Milligan,  4  Wall.  (U. 
S.)  2,  18  L.  ed.  281;  Com.  v.  Shortall, 
206  Pa.  165,  55  Atl.  952,  98  Am.  St. 
Rep.  759,  65  L.  R.  A.  193;  8  Op.  Atty.- 
Gen.  365. 

[a]  Civil  Authority  Subordinated. 
(1)  "The  civil  law  is  suspended  for 
the  time  being,  or  at  least  made  sub- 
ordinate, and  its  place  is  taken  by 
martial  law,  under  the  supreme,  if  not 
direct,  administration  of  the  military 
power."  8  Op.  Atty.-Gen.  365.  (2) 
"It  overrides  and  suppresses  all  ex- 
isting civil  laws,  civil  officers  and  civil 
authorities."  In  re  Egan,  5  Blatchf. 
319,  8  Fed.  Cas.  No.  4,303.  (3)  "The 
resort  to  the  military  arm  of  the  gov- 
ernment, therefore,  means  that  the  ordi- 
nary civil  officers  to  preserve  order  are 
subordinated,  and  the  rule  of  force 
under  military  methods  is  substituted 
to  whatever  extent  may  be  necessary 
in  the  discretion  of  the  military  com- 


mander." Com.  ex  rel.  Wadsworth  v. 
Shortall,  206  Pa.  165,  55  Atl.  952,  98 
Am.  St.  Rep.  759,  65  L.  R.  A.  193,  202. 
(4)  "When  martial  law  exists,  it  must 
be  supreme  in  order  to  be  effectual. 
It  cannot  co-exist  with  the  civil  power; 
if  it  does,  the  latter  must  be  in  entire 
subordination  to  it."  In  re  Kemp,  16 
Wis.    382,   399. 

23.  IT.  S.— United  States  v.  Diekel- 
man,  92  U.  S.  520,  23  L.  ed.  742,  11 
Ct.  CI.  417.  Haw. — In  re  Kalanianaole, 
10  Hawaii  29.  W.  Va.— State  ex  rel. 
Nance  v.  Brown,  71  W.  Va.  519,  77 
S.  E.  243,  Ann.  Cas.  1914C,  1,  45  L. 
R.  A.  (N.  S.)  996.  Wis.— In  re  Kemp, 
16  Wis.  382. 

24.  Ex  parte  Milligan,  4  Wall.  (U. 
S.)   2,  18  L.  ed.  281. 

[a]  This  opinion  has  been  criticised 
as  confusing  martial  law  proper  with 
military  government.  Pomeroy  's  Con- 
stitutional Law,  §714;  3  Winthrop  on 
Military  Law,  1275;  Wells  on  Jurisdic- 
tion of  Courts,  575,  "This  case  can 
never  become  a  lasting  precedent." 

25.  U.  S.—Ex  parte  Milligan,  4  Wall. 
2,   18  L.   ed.    281;    Milligan  v.   Hovey, 

3  Biss.  13,  17  Fed.  Cas.  No.  9,605.  lU. 
Johnson  v.  Jones,  44  111.  142,  92  Am. 
Dec.  159.  Ind. — Griffin  v.  Wilcox,  21 
Ind.  370.  Ky.— Com.  v.  Palmer,  2 
Bush  570.  Miss. — McLaughlin  v.  Green, 
50  Miss.  453.  Mont. — Ex  parte  McDon- 
ald, 49  Mont.  454,  143  Pac.  947,  L.  R. 
A.  1915B,  988.  Wis.— 7?i  re  Kemp,  16 
Wis.  382. 

[a J  "On  the  theatre  of  active  mil- 
itary operations,  where  war  really  pre- 
vails, there  is  a  necessity  to  furnish 
a  substitute  for  the  civil  authority, 
thus  overthrown,  to  preserve  the  safe- 
ty of  the  army  and  society.  .  .  . 
Martial  rule  can  never  exist  where  the 
courts  are  open,  and  in  the  proper  and 
unobstructed  exercise  of  their  jurisdic- 
tion. It  is  also  confined  to  the  local- 
ity of  actual  war. ' '    Ex  parte  Milligan, 

4  Wall.  2,  127,  IS  L.  ed.  281. 
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stricter!  2«  It  may  safely  he  said  that  where  the  civil  functions  are 
paralyzedr'  or  where  the  officers,  either  in  league  with  insurrectionists, 
or  throuo-'h  fear  of  the  latter,  refrain  from  doing  their  duty,-^  or 
where  through  disloyalty  of  the  magistrates,  laws  cannot  be  enforced 
and  order  maintained,^^  or  in  districts  so  far  in  sympathy  with  the 
public  enemy  as  to  obstruct  the  administration  of  the  laws  through  the 
civil  tribunals.^"  martial  law  in  some  form  takes  the  place  of  the  civil 
courts,  in  the  territory  affected,  for  the  suppression  of  violence.^^  But 
where'an  offense  is  committed  in  tranquil  territory  and  the  courts  are 
open,  they  retain  their  exclusive  jurisdiction  to  try  and  punish  ofPend- 
ers  against  the  civil  law  taken  in  such  territory,  though  martial  law 
has  been  proclaimed  therein.'^  :\lilitary  trials  of  civilians  in  such 
territory  have  been  held  void,^^  though  the  contrary  has  also  been 
held.^*  The  establishment  of  martial  law  in  seditious  territory  during 
war  "docs  not  rpao  facto  suspend  the  municipal  courts,  and  their  judg- 
ments are  valid  as  between  citizens.^^  Tlieir  procedure  may  be  regu- 
lated by  military  orders.^''  The  presumption  is  that  the  military  com- 
mander has  authorized  them  to  continue  in  operation."  But  in  time 
of  war  such  courts  have  neither  civiP^  nor  criminal  jurisdiction  over 
the  soldiery.^" 


26.  See  Ex  parte  INOlligan,  4  Wall. 
(U.  S.)  2,  18  L.  ed.  2S1  (dissenting 
opinion  by  Chase,  C.  J.);  ^"  ''«  Kala- 
nianaole,  10   Hawaii  29. 

27.  State  ex  rel.  Nance  v.  Brown,  71 
W.  Va.  519,  77  S.  E.  243,  Ann.  Cas. 
1914C,  1,  45  L.  R.  A.  (N.  S.)  996. 

[a]  When  civil  power  is  suspended 
by  force,  martial  law  takes  its  place. 
Griffin  v.  Wilcox,  21  Ind.  370,  386. 

28.  In  re  Boyle,  6  Idaho  609,  57 
Pac.  706,  96  Am.  St.  Eep.  286,  45  L. 
E.  A.  832. 

29.  In  re  Kemp,  16  Wis.  382. 

30.  In  re  Kalanianaole,  10  Hawaii 
29;  Johnson  v.  Jones,  44  111.  142,  92 
Am.  Dec.  159.  See  Ex  parte  Milligan, 
4  Wall.  (U.  S.)  2,  18  L.  ed.  2S1,  dis- 
senting opinion. 

31.  Ex  parte  McDonald,  49  Mont. 
454,  143  Pac.  947,  L.  R.  A.  191 5B, 
988. 

32.  U.  S. — Ex  parte  Milligan,  4  Wall. 
2,  18  L.  cd.  281.  111. — Johnson  r.  Jones, 
44  111.  142,  92  Am.  Dec.  159.  Ind. 
Griffin  v.  Wilcox,  21  Ind.  370.  Wis. 
In  re  Kemp,  16  Wis.  382. 

33.  Milligan  v.  Hovey,  3  Biss.  13,  17 
Fed.  Cas.  No.  9,605. 

34.  Ex  partr  Vallandigham,  28  Fed. 
Cas.  No.  16,S]fi;  In  re  Kalanianaole, 
10  Hawaii  29. 

35.  U.  S.— The  Grapeshot,  9  Wall. 
129,  19  L.  od.  651;  Kimball  c.  Taylor, 
2    Woods   37,    14  Fed.   Cas.    No.    7,775. 
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N.  T. — Pepin  v.  Lachenmeyer,  45  N.  Y. 
27.  N.  C. — Broughton  r.  Haywood,  61 
N.  C.  380.  S.  C— Cosgrove  V.  Butler, 
1  S.  C.  241. 

[a]  • 'Martial  law  is  not  inconsist- 
ent with  the  administration  of  justice 
between  the  citizens  in  the  civil  courts. 
When  such  courts  are  authori7,ed  by 
the  military  power,  they  may  exercise 
their  functions,  and  their  judgments 
and  decrees  are  binding  on  the  par- 
tics."  Kimball  r.  Taylor,  2  Woods  37, 
14  Fed.  Cas.  No.  7,775. 

36.  Broughton  V.  Haywood,  61  N. 
C.  380;  Cosgrove  r.  Butler,  1  S.  C. 
241. 

[a]  Courts  will  suspend  of  their 
own  motion  when  disturbed  conditions 
interfere  with  the  transaction  of  tlieir 
business.  Johnson  r.  Duncan's  Syn- 
dics, 3  Mart.  O.  S.  (La.)  530,  6  Am. 
Dec.  675. 

37.  Kimball  v.  Taylor,  2  Woods  37, 
14  Fed.  Cas.  No.  7,775. 

[a  I  "They  are  considered  as  con- 
tinuing unless  suspended  or  super- 
seded bv  the  occu])ving  belligerent." 
Dow  r."  Johnson,  100  XJ.  S.  158,  25 
L.  ed.  632. 

38.  Dow  r.  Johnson,  100  V.  S.  158, 
25  L.  cd.  632. 

89.  Coleman  r.  Tennessee,  97  U.  S. 
509,  24  L.  ed.  1118;  In  re  Ezeta,  62 
Fed.  972,  1002. 
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2.  Qualified  Martial  Law.  —  In  the  development  of  the  law,  mod- 
ern courts  are  applying  a  practical  doctrine  of  what  has  been  termed 
"limited,"*''  or  "qualified  martial  law,"*^  whereby  it  is  recognized 
that  a  part  of  the  jurisdiction  ordinarily  exercised  by  the  courts  may 
be  legally  vested  in  the  military  during  times  of  public  disorder,  though 
the  courts  are  open.*^  Under  this  principle,  courts  sitting  beyond  the 
zone  of  actual  disturbance,  though  normally  having  exclusive  juris- 
diction in  the  affected  territory,  decline  to  interfere  with  the  acts  of 
the  military  authorities  in  the  suppression  of  disorder/^  In  other 
words,  the  disturbance  seems  to  carve  out  such  area  from  the  regular 
jurisdiction  of  the  appropriate  court  during  the  reign  of  martial  law 
therein.**    Thus  the  military  may  try  for  offenses  against  order,  com- 


40.  In  re  Boyle,  6  Idaho  609,  57 
Pac.  706,  96  Am.  St.  Rep.  286,  45  L. 
B.  A.  832. 

41.  Com.  V.  Shortall,  206  Pa.  165, 
55  Atl.  952,  98  Am.  St.  Rep.  759,  65  L. 
R.  A.  193. 

[a]  An  Intermediate  State  Between 
Peace  and  War. — "It  is  not  unfre- 
quently  said  that  the  community  must 
be  either  in  a  state  of  peace  or  of 
war,  as  there  is  no  intermediate  state. 
But  from  the  point  of  view  now  under 
consideration  this  is  an  error.  .  .  . 
The  condition  in  fact  exists,  and  the 
law  must  recognize  it,  no  matter  how 
opinions  may  differ  as  to  what  it  should 
be  most  correctly  called."  Com.  ex  rel. 
Wadsworth  v.  Shortall,  206  Pa.  165, 
55  Atl.  952,  98  Am.  St.  Rep.  759,  65 
L.  R.  A.  193. 

42.  See  the  following:  Colo. — In  re 
Moyer,  35  Colo.  198,  85  Pac.  190,  117 
Am.  St.  Rep.  189,  12  L.  R.  A.  (N.  S.) 
979.  Idaho.— 7/1  re  Bovle,  6  Idaho  609, 
57  Pac.  706,  96  Am.  St.  Rep.  286,  45 
L.  R.  A,  832.  Pa.— Com.  v.  Shortall, 
200  Pa.  165,  55  Atl.  952,  98  Am.  St. 
Rep.  759,  65  L.  R.  A.  193.  W.  Va. 
State  ex  rel.  Nance  v.  Brown,  71  W. 
Va.  519,  77  S.  E.  243,  Ann.  C'as.  1914C, 
1,  45  L.  R.  A.  (N.  S.)  996;  Ex  parte 
Jones,  71  W.  Va.  567,  77  S.  E.  1029, 
Ann.  Cas.  1914C,  31,  45  L.  R.  A.  (N. 
S.)   1030. 

[a]  Distinguished  From  Earlier 
Cases. — These  authorities  are  consid- 
ered not  in  conflict  with  the  earlier 
decisions,  from  which  they  have  been 
distinguished  in  the  following:  Colo. 
In  re  Moyer,  35  Colo.  198,  85  Pac.  190, 
117  Am.  St.  Rep.  189,  12  L.  R.  A.  (N. 
S.)  979.  Haw.— 7?i  re  Kalanianaole,  10 
Hawaii  29,  61.  W.  Va.— State  ex  rel 
Nance   v.   Brown,    71    W.    Va.    519,   77 


S.  E.  243,  Ann.  Cas.  1914C,  1,  45  L.  B. 
A.   (N.  S.)   996. 

43.  Oolo. — In  re  Moyer,  35  Colo.  159, 
85  Pac.  190,  117  Am.  St.  Rep.  189,  12 
L.  R.  A.  (N.  S.)  979.  Haw.— /n  re 
Kalanianaole,  10  Hawaii  29,  59.  IdaJio. 
In  re  Boyle,  6  Idaho  609,  57  Pac.  706, 
96  Am.  St.  Rep.  286,  45  L.  R.  A.  832. 
W.  Va. — State  ex  rel.  Nance  v.  Brown, 
71  W.  Va.  519,  77  S.  E.  243,  Ann.  Cas. 
1914C,  1,  45  L.  R.  A.  (N.  S.)  996; 
Ex  parte  Jones,  71  W.  Va.  507,  77  S.  E. 
1029,  Ann.  Cas.  1914C,  31,  45  L.  R.  A. 
(N.  S.)   1030. 

[a]  The  military  must  necessarily 
be  judge,  having  acquired  jurisdiction 
for  the  purpose  of  restoring  peace,  of 
the  means  necessary  to  accomplish  that 
purpose,  "If  a^ts  done  under  martial 
law  are  to  be  justified  in  the  courts 
only  on  the  ground  of  necessity  in  each 
case,  then  the  military  must  always  be 
subordinate  to  the  civil  authorities  in 
war  as  well  as  in  peace,  which  no  one 
will  maintain  to  be  true."  In  re 
Kalanianaole,  10  Hawaii  29,  58. 

[b  ]  PoUcy  of  Non-interference. — *  <  It 
is  not  the  province  of  the  courts  to  hin- 
der, delay,  or  place  obstructions  in  the 
path  of  duty  prescribed  by  law  for 
the  executive."  In  re  Boyle,  6  Idaho 
609,  57  Pac.  706,  96  Am.  St.  Rep.  286, 
45  L.  R.  A.  832. 

[c]  The  writ  of  prohibition  will  is- 
sue to  prevent  trial  courts  from  assum- 
ing jurisdiction.  Hatfield  v.  Graham, 
73  W.  Va.  759,  81  S.  E.  533,  L.  R.  A. 
1915A,  175. 

44.  State  ex  rel.  Nance  v.  Brown,  71 
W.  Va.  519,  77  S.  E.  243,  Ann.  Cas. 
1914C,   1,   45  L.   R.   A.    (N.   S.)    996. 

[a]  Courts  Must  Notice  Condition. 
In  districts  properly  subjected  to  mar- 
tial law,  "it  is  probable  that  the  civil 
magistrates   would   be   bound   to   take 
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mitted  in  the  distnrhod  area  prior  to  the  establishnu-nt  of  martial  law  « 
or  for  conspirac-y  ai^ainst  urd.'r  eoinniitted  outside  the  military  lines," 
lough  the  civil  courts  normally  having  complete  cognizance  of  such 
offences  aro  open. 

3.  Delivery  of  Prisoners  to  the  Court. —  The  right  of  the  mditary 
to  arrest/'  under  proper  ein-uiustauees,'^  and  detain,"  is  generally 
conceded  by  the  courts.^^'^  AVliile  the  courts  have  recognized  this  right, 
the  further  authority  to  try  and  sentence  prisoners  has  been  disputed, 
when  ci\al  courts  are  open.'^'  Some  courts  hold  that  under  the  stat- 
utes," act  of  Congress,"  or  constitutional  provisions,=-»  prisoners 
should  be  delivered  to  the  civil  courts  having  cognizance  of  the  offense 
for  trial.    Others  have  upheld  the  sentence"  of  the  military  tribunals 


judicial  notice  of  the  existence  of 
martial  law,  bv  which  their  functions 
are  so  far  suspended."  In  re  Kemp, 
16  Wis.  382. 

45.  Ex  parte  Jones,  71  W.  Va.  56/, 
77  S.  E.  1029,  Ann.  Cas.  1914C,  31,  45 
L.  R.  A.  (N.  S.)  1030;  State  ex  rel. 
Nance  v.  Brown,  71  W.  Va.  519,  77 
S.  E.  243,  Ann.  Cas.  1914C,  1,  45  L. 
R.  A.  (N.  S.)  996.  See  In  re  Kala- 
nianaole,  10  Hawaii  29. 

46.  In  re  Mover,  35  Colo.  lo9,  85 
Pac  190,  117  Am.  St.  Rep.  189,  12  L. 
R.  A.  (N.  S.)  979. 

[a]  "The  same  nile  necessarily 
applies  to  those  found  in  the  zone  of 
the  disaffected  district  who  arc  aiding 
and  abetting  the  insurrectionists;  for 
Buch  conduct,  unless  repressed,  would 
result  in  the  continuation  of  the  in- 
surrection, or  at  least  render  it  more 
difficult  to  suppress."  In  re  Mover, 
35  Colo.  159,  85  Pac.  190,  117  Am. 
St.  Rep.  189,  12  L.  R.  A.  (N.  S.)  979. 
"A  person  outside  of  the  military 
cordon  might  be  able  to  do  more  mis- 
chief than  one  within,  and  it  would  be 
irrational  to  say  that  the  governor  has 
no  authoritv  to  prevent  it."  Hatfield 
V.  Graham,  73  W.  Va.  759,  81  S.  E. 
533,  L.  R.  A.  1915A.  175. 

47.  Luther  v.  Borden,  7  How.  (U. 
S.)  1,  12  L.  ed.  581;  Ex  parte  Milligan, 
4  Wall.   (IT.  S.)   2,  18  L.  ed.  2S1,  296. 

[a]  Without  power  to  arrest,  mar- 
tial law  and  tlio  military  array  of  thr 
government  would  be  mere  parade,  and 
rather  encourage  attack  than  repel  it. 
Luther  r.  Borden,  7  How.  (U.  S.)  1,  12 
L.  ed.  5S1. 

48.  Franks  r.  Smith,  142  Ky.  232, 
134  S.  W.  484,  Ann.  Cas.  1912D,  319, 
L.  R.  A.  101 5.\,  1141. 

[a]  The  legality  of  the  arrest  de- 
pends on  the  necessity.     Ex  parte  Val- 
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landigham,  28  Fed.  Cas.  No.  16,816. 

49.  Ex  parte  Milligan,  4  Wall.  (U. 
S.)  2,  18  L.  ed.  281,  296;  Druecker  v. 
Salomon,  21  Wis.  621,  94  Am.  Dec, 
571. 

50.  Ex  parte  McDonald,  49  Mont. 
454,  143  Pac.  947,  954,  L.  R.  A.  1915B, 
988. 

[a]  Individual  Rights  Must  Yield. 
"When  it  conu's  to  a  decision  l)v  the 
head  of  the  state  upon  a  matter  in- 
volving its  life,  the  ordinary  rights  of 
individuals  must  yield  to  what  ho 
deems  the  necessities  of  the  moment. 
Public  danger  warrants  the  substitu- 
tion of  executive  process  for  judicial 
process."  Mover  r.  Peabodv,  212  U.  S. 
78,  29  Sup.  Ci  235,  53  L.  ed.  410. 

51.  Ex  parte  Milligan,  4  Wall.  (U. 
S.)    2,   18   L.   ed.   281. 

52.  Christian  V.  Merrigan,  191  HI. 
4S4,  61  N.  E.  479;  Franks  r.  Smith,  143 
Kv.  232,  134  S.  W.  4S4,  Ann.  Cas 
1912D,  319,  L.  R.  A.  1915A,  1141. 

53.  Ex  parte  IMilligan,  4  Wall.  (U. 
S.)  2,  18  L.  ed.  281,  296,  also  dis- 
senting opinion  of  Chief  Justice  Chase, 
ib.,  p.  298. 

fa]  Prisoners  should  be  closely  con- 
fined, rendered  powerless  to  do  further 
mischief,  and  their  case  presented  to 
the  grand  jury  with  proofs  of  guilt; 
and  if  indicted  they  should  be  tried 
according  to  the  common  law.  Ex  parte 
Milligan,  4  Wall.  (U.  S.)  2,  18  L.  ed. 
2S1,  296. 

54.  Ex  parte  McDonald,  49  Mont. 
4.-4,  143  Pac.  047,  054,  L.  R.  A.  1915B, 
0«<S;  Ex  parte  Moore,  64  N.  C.  802. 

55.  Colo. — In  re  Mover,  35  Colo. 
l.-O,  85  Pac.  100,  117  'Am.  St.  Rep. 
189,  12  L.  R.  A.  (N.  S.)  070.  Haw. 
Tti  re  Kalanianaole,  10  Hawaii  29. 
W.  Va. — State  ex  rel.  Nance  r.  Brown, 
71  W.  Va.  519,  77  S.  E.  243,  Ann.  Cas. 
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and  refused  to  release  prisoners,  at  least  during  the  continuance  of 
the  disturbance.'^ 

4.  Effect  on  Habeas  Corpus.  —  The  effect  of  martial  law  as  a  sus- 
pension of  the  writ  of  habeas  corpus  is  treated  elsewhere  in  this  work."^ 

D.  Where  jMilitary  Subordinates  to  Civil  Authority  by  Statute 
OR  CoNSTiTiTTiON.  —  The  statutory'  or  constitutional  provision  of  sev- 
eral states  that  the  military  shall  act  in  subordination  to  the  civil  au- 
thorities has  been  construed  to  prohibit  any  use  of  the  military  to  per- 
form the  functions  of  the  civil  powers.'**  On  the  other  hand,  it  has 
been  held  that  seizure  and  detention  of  insurrectionists  by  the  militia 


1914C,  1,  45  L.  R.  A.  (N.  ,S.)  996; 
Ex  parte  Jones,  71  W.  Va,  567,  77 
S.  E.  1029,  Ann.  Cas.  1914C,  31,  45 
L.  E.  A.  (N.  S.)  1030. 

[a]  Without  military  detention  ar- 
rest would  be  a  farce.  For  the  rioter 
"could  be  released  on  bail  and  left 
free  to  again  join  the  rioters  or  en- 
gage in  aiding  and  abetting  their  ac- 
tion, and,  if  again  arrested,  the  same 
process  would  have  to  be  repeated,  and 
thus  the  action  of  the  military  would 
be  rendered  a  nullity. ' '  In  re  Moyer, 
35  Colo.  159,  85  Pac.  190,  117  Am.  St. 
Rep.  189,  12  L.  R,  A.  (N.  S.)  979.  To 
similar  effect  see  Ex  parte  Jones,  71 
W.  Va.  567,  77  S.  E.  1029,  Ann.  Cas. 
1914C,  31,  45  L.  R.  A.   (N.  S.)    1030. 

[b]  Courts  will  not  release  from 
military  custody  persons  guilty  of  mis- 
chievous disloyalty  not  within  the 
scope  of  the  criminal  laws.  Ex  parte 
Vallandigham,  28  Fed.  Cas.  No.  16,816. 

[fc]  Review  by  Court  Impracticable, 
"It  is  true  that  in  both  the  state  and 
federal  courts,  opinions  have  been  ex- 
pressed to  the  effect  that  in  the  ab- 
sence of  a  direct  grant  of  power,  mar- 
tial law  is  justified  and  therefore  lim- 
ited by  necessity,  and  that  while  the 
executive  or  legislative  branch  of  the 
government  may  by  force  pass  upon 
the  question  of  necessity  in  the  first 
instance,  their  judgment  is  subject  to 
review  by  the  courts  afterwards.  See 
Ekc  parte  Milligan,  4  Wall.  2;  In  re 
Kemp,  16  Wis.  382;  Griffin  v.  Wilcox, 
21  Tnd.  370;  .Johnson  v.  Jones,  44  111. 
142.  But,  although  this  view  may  be 
correct  on  general  principles,  and  even 
valuable  as  a  cautionary  or  preventive 
influence,  it  has,  in  fact,  been  of  little 
value  in  practical  application  to  specific 
cases."  In  re  Kalanianaole,  10  Hawaii 
29,  .53. 

56.  In  re  Mover,  35  Colo.  159,  85 
Pac.    190,   117    Am.    St.    Rep.    189,   12 


L.  R.  A.  (N.  S.)  979;  Hatfield  v.  Gra- 
ham, 73  W.  Va.  759,  81  S.  E.  533,  L. 
R.  A.  191 5A,  175;  Ex  parte  Jones,  71 
W.  Va.  567,  77  S.  E.  1029,  Ann.  Cas. 
1914C,  31,  45  L.  R.  A.  (N.  S.)  1030; 
State  ex  rel.  Nance  v.  Brown,  71  W.  Va. 
519,  77  S.  E.  243,  Ann.  Cas.  1914C,  1, 
45  L.  R.  A.   (N.  S.)   996. 

57.  See  10  Standard  Proc.  963,  et 
seq. 

58.  ni. — Christian  v.  Merrigan,  191 
111.  484,  61  N.  E.  479.  Ky.— Franks  V. 
Smith,  142  Ky.  232,  134  S.  W.  484, 
Ann.  Cas.  1912D,  319,  L.  R.  A.  1915A, 
1141.  Mass.— Ela  v.  Smith,  5  Gray  121, 
66  Am.  Dec.  356.  Mont. — Ex  "^  parte 
McDonald,  49  Mont.  454,  143  Pac.  947, 
L.  R.  A.  1915B,  988.  Ohio.— State  v. 
Coit,  8  Ohio  Dec.  62. 

[a]  Military  can  never  supersede  or 
take  the  place  of  civil  powers.  111. 
Christian  v.  Merrigan,  191  HI.  484,  61 
N.  E.  479.  Ky.— Franks  v.  Smith,  142 
Kv.  232,  134  S.  W.  484,  Ann.  Cas. 
1912D,  319,  L.  R.  A.  1915A,  1141.  Ohio. 
State  v.  Coit,  8  Ohio  Dec.  62. 

r b  ]  No  Independent  Authority. — The 
military  is  at  all  times  and  in  all  cases 
in  strict  subordination  to  the  civil 
powers.  It  "cannot  in  any  state  of 
case  take  the  initiative,  or  assume  to 
do  anything  independent  of  the  civil 
authorities."  Franks  v.  Smith,  142  Ky. 
232,  134  S.  W.  484,  Ann.  Cas.  1912D, 
319,  L.  R.  A.  1915A,  1141;  State  v. 
Coit,  8   Ohio  Dee.  62. 

[c]  May  perform  only  such  duties 
and  render  such  aid  as  is  required  of 
them  by  the  civil  authorities.  Ela  V. 
Smith,  5  Gray  (Mass.)  121,  66  Am.  Dec. 
356. 

[d]  Authority  Same  as  Peace  Of- 
ficers.—iFranks  V.  Smith,  142  Kv.  232, 
134  S.  W.  484,  Ann.  Cas.  1912D,  319, 
L.  R.  A.  1915A,  1141;  State  v.  Coit,  8 
Ohio  Dec.  62. 

[e]  Civil  Officers  May  Not  Delegate 
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acting  under  orders  from  the  governor  does  no  violence  to  this  pro- 
vision, since  the  executive  acts  in  iiis  civil  capacity.^^'-' 

E.  Territory  Affected.  —  Martial  law  is  restricted  to  those  places 
which  are  the  actual  theatre  of  war  or  insurrection,""  and  its  immedi- 
ate vit'inity:"^  and  cannot  be  extended  to  remote  districts,  or  those 
not  immediately  connected  with  the  fields  of  str-ife.''^^ 

F.  DiKATiox  OF  Disability  of  Courts.  —  The  reign°^  of  martial  law 


Authority  to  the  Military. — Ela  r. 
Smith,  5  Gray  (Mass.)  121,  66  Am. 
Dee.  356;  State  v.  Coit,  8  Ohio  Dec. 
62. 

[f]  Governor  may  detail  militia  to 
suppress  insurrection  and  direct  tticir 
movoiiients  without  regard  to  the  civil 
authorities,  but  they  may  not  punish 
for  offenses.  Ex  parte  j\lcDonakl,  49 
Wont.  4.54,  143  Pac.  947,  L.  R.  A. 
1915B,'   988. 

59.  In  re  Mover,  35  Colo.  159,  85 
Pac.  190,  117  Am.  St.  Rep.  189,  12 
L.  R.  A.  (N.  S.)  979.  See  also  Com. 
V.  Shortall,  206  Pa.  165,  55  Atl.  952, 
98  Am.  St.  Rep.  759,  65  L.  R.  A.  193; 
State  ex  rel.  Nance  v.  Brown,  71  W. 
Va.  519,  77  S.  E.  243,  Ann.  Cas.  1914C, 
1,  45  L.  R.  A.  (N.  S.)  996;  Ex  parte 
Jones,  71  W.  Va.  567,  77  S.  E.  1029, 
Ann.  Cas.  1914C,  31,  45  L.  R.  A.  (N.  S.) 
1030. 

60.  Ex  parte  Milligan,  4  Wall.  (U. 
S.)  2,  18  L.  ed.  281,  298;  State  ex  rel. 
Nance  v.  Brown,  71  W.  Va.  519,  77  S. 
E.  243,  Ann.  Cas.  1914C,  1,  45  L.  R. 
A.  (N.  S.)   996. 

[a]  Operative  Only  in  Area  of  Dis- 
turbance.— It  operates  only  in  such  por- 
tions of  the  country  as  are  actually  in 
a  state  of  war.  "In  these  disturV)ed 
areas,  the  paralyzed  civil  authority  can 
neither  enforce  nor  suspend  the  writ  of 
habeas  corpus,  nor  try  citizens  for  of- 
fenses, nor  sustain  a  relation  of  either 
supremacy  or  subordination  to  the 
military  power,  for  in  a  practical  sense 
it  has' ceased. "  State  ex  rel.  Mays 
V.  Brown,  71  W.  Va.  519,  77  S.  E. 
243,  Ann.  Cas.  1914C,  1,  45  L.  R.  A. 
(N.   S.)    996. 

[b]  Insurrection  and  rioting  are  the 
same  as  war.  U.  S. — Luther  v.  Bor- 
den, 7  How.  ],  12  L.  cd.  581.  Pa.— Com. 
V.  Shortall,  206  Pa.  165,  55  Atl.  952, 
98  Am.  St.  Rep.  759,  65  L.  R.  A. 
193,  202.  W.  Va.— State  ex  rel.  Nance 
V.  Brown,  71  W.  Va.  519,  77  S.  E. 
243,  Ann.  Cas.  1914C,  1,  45  L.  R.  A. 
(N.  S.)   906. 

61.     Ind.— Griffin  r.  Wilcox,  21  Ind. 
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370.  La. — Johnson  r.  Duncan's  Syn- 
dics, 3  Mart.  O.  S.  530,  6  Am.  Dec. 
675.     Wis.— 7«   re  Kemp,   16  Wis.  382. 

[a]  Indefiniteness  of  Limits. — "The 
precise  limits  of  the  jurisdiction  of  the 
military  commander,  in  cases  arising 
near  the  scene  of  strife,  may  be  a 
question  for  discussion,  to  be  deter- 
mined according  to  circumstances.  .  .  . 
The  true  test,  in  case  of  civil  war, 
would  seem  to  me  to  be,  whether  the 
civil  authorities  are  able,  by  the  ordi- 
nary legal  process  to  preserve  order, 
punish  offenders  and  compel  obedience 
to  the  laws.  If  they  are,  then  the 
military  commander  has  no  jurisdic- 
tion; if  .  .  .  the  laws  cannot  be  en- 
forced and  order  maintained,  then 
martial  law  takes  the  place  of  civil 
law  wherever  there  is  a  sufficient  mil- 
itary force  to  execute  it."  In  re 
Kemp,  16  Wis.  382. 

[b]  Oity  four  miles  from  military 
lines  not  affected  by  proclamation  of 
martial  law.  Johnson  r.  Duncan's 
Syndics,  3  Mart.  O.  S.  (La.)  530,  6 
Am.  Dec.  675. 

62.  Johnson  V.  Jones,  44  111.  142,  92 
Am.  Dec.  159;  In  re  Kemp,  16  W^s. 
382. 

But  compare  supra,  IT,  C,  1  and  2. 

faj  If  Remote  District  Disloyal. 
"if,  in  a  district  remote  from  the 
theatre  of  military  operations,  the 
popular  sentiment  is  so  disloyal  to  the 
government  that  one  who  aids  and 
abets  the  public  enemy  cannot  be  ren- 
dered powerless  for  mischief,  and 
brought  to  justice  by  the  arm  of  the 
civil  law,  that  fact  would  justify  the 
government  in  treating  such  district  as 
virtually  attached  to  the  theatre  of 
military  operations,  and  in  enforcing 
therein  military  law  or  the  laws  of 
war,  so  far  as  might  be  necessary  to 
the  public  safety."  Johnson  r.  Jones, 
44  111.  142,  154,  92  Am.  Dec.  159. 

63.  U.  S.—Ex  parte  Milligan,  4  Wall. 
2,  18  L.  ed.  281 J  In  re  Egan,  5  Blatchf. 
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and  its  consequent  interruption  of  the  courts,  ends  when  the  necessity 
which  caused  it  has  ceased. 


3ia,  8  Fed.  Cas.  No.  4,304.  111.— John- 
son V.  Jones,  44  111.  142,  92  Am.  Dec. 
159.  Miss. — McLaughlin  v.  Green,  50 
Miss.  453.  Pa.— Com.  r.  Shortall,  206 
Pa.  165,  55   Atl.   952,  98  Am.  St.   Eep. 


759,  65  L.  E.  A.  193.  Tenn.— Isbell  v. 
Farris,  5  Coldw.  426.  W.  Va.— State 
ex  rel.  Nance  r.  Brown,  71  W.  Va. 
519,  77  S.  E.  243,  Ann.  Cas.  1914C,  1, 
45  L.  R.  A.  (N.  S.)  996. 


MASTER.  —  See  Admiralty ;  Ships  and  Shipping. 
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I.     REMEDIES  OF  SERVANT  OR  EMPLOYE,  410 

A.  For  Breach  of  Contract  To  Etnploij  Servant,  419 

B.  For  Wrongful  Disrharr/e,  420 

1,  Nature  f^nd  Form  nf  Action,  420 

2.  Fleeting  One  Remedy  as  Bar  to  Other,  etc.,  426 
^    Pleadings,  428 

a.  Declaration  or  Complaint,  428 
(I.)     Generally,  428 

(II.)  In  Action  for  Damejrjrs  for  Breach  of  Con- 
tract, 429 

(III.)      In  Action  on  the  Quantum  Meruit,  432 

(IV.)  In  Action  Based  on  Constructive  Service, 
438 

(V.)     Joinder  of  Counts,  433 

b.  Plea  or  Answer,  433 
(I.)      Generally,  433 

(II.)  Setting  tip  Matter  in  Justification  of  Dis- 
charge,  434< 

(III.)  Setting  Up  Matter  in  Mitigation  of  Dam- 
ages, 435 

(IV.)     Verifjcation,  436 

(V.)     Amendment,  436 
'  4.     Trial,  436 

a.  Issues,  Proof  and  Variance,  436 

b.  Questions  of  Law  and  Fact,  437 
e.     Instructioiis,  440 

d.     Opening  and  Closing,  441 

5.  Fevicw,  441 

6.  Attorney's  Fees,  441 

C.  For  Enforcement  of  Liens  or  Preferences,  441 

1.  Generally,  441 

2.  Juri.idiction,  443 

3.  Parties,  443 

4.  Pleading,  443 

5.  Issues,  Findings  and  Judgment,  444 

6.  Review,  444 

7.  Costs  and  Attorney's  Fees,  445 

D.  Suits  or  Actions  for  Services,  445 

1.  Grmcralh/,  445 

2.  Parties,  446 

3.  Pleading,  446 

a.     Declaration  or  Complaint,  446 
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b.  Plea  or  Ansiver,  450 
(I.)      Generally,  450 

(II.)    Set-Ojf,  Counterclaim  and  Recoupment,  451 

c.  Aider  hy  Pleading,  451 

d.  Bill  of  Particulars,  451 

4.  Trial,  452 

a.  Issuea,  Proof  and  Variance,  452 

b.  Questions  of  Laiv  and  Fact,  453 

e.  Instructions,  454 

d.     Findings  and  Judgment,  455 

5.  Review,  455 

6.  Costs  and  Attorneys'  Fees,  456 

E.  For  Malicious  Procurement  of  Discharge,  456 
J .     Generally,  456 

2.  Declaration  or  Complaint,  456 

3.  Questions  for  Jury,  457 

4.  Instructions,  458 

F.  Actions  for  Injuries,  458 
1.     Generally,  458 

3.     Choice  and  Election  of  Remedies,  459 

3.  Prerequisites  to  Action,  461 

a.  Necessity  for  Notice  of  Injury,  461 

b.  Form  and  Sufficiency  of  Notice,  463 

c.  Service  of  Notice,  465 

4.  Jurisdiction  and  Vcnue^  466 

5.  Parties,  468 

6.  Pleadings,  469 

a.     Declaration  or  Complaint,  469 
(1.1      Generally,  469 
(II.)     Particular  Averments,  472 

(A,)     Relation  of  Master  and  Servant,  etc., 

472 
(B.)     Showing  Servant  Acting  in  Line  or 

Scope  of  Employment,  etc.,  473 
(C)     Nature,  Extent   and  Circumstances 

of  Injury,  4:1 5i 
(D.)     Notice  of  Injury,  475 
(E.)     Averments  as  to  Duty  of  Master  and 
Neglect  of  Duty  or  Negligence,  476 
(1.)   Shoiving  Existence  of  Duty,  4:16 
(a.)     Generally,  476 
(b.)     Duty  To  Warn,  4-78 
(e.)     Duty   To  Furnish    Rea- 
sonably   Safe    Instru- 
mentalities, etc.,  478 
(2.)     Showing  Negligence  of  blaster, 
etc.,  478 
(a.)     Generally,  478 
(b.)     Negligence     of     Fellow 
Servant,  480 
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(AA.)      Generally,  480 
(BB.)     Negligence     of 
Superior  Feh 
low  Servant, 
483 
(c.)     Negligence  in  Hiring  In- 
comnctent   Fellow   Ser- 
vant, 484 
(d.)     Failure   To  Prnvinlgate 

Rules,  485 
(e.)     Insufficiency  of  ^Yorlc^ng 

Force,  485 
(f.)     Defects  in  Machinery  or 
Appliances,  etc.,  486 
(AA.)     Generally,  486 
(BB.)     Knowledge      of 
or   Notice    to 
Master  of  De- 
f  ect  s    and 
Want  of  No- 
tice   to    Ser- 
vant, 487 
'(CC.)     Promise  To  Re- 
pair and  Fail- 
vre  To  Do  So, 
492 
(g.)     Youthful  and  Inexperi- 
enced Servant,  493 
'(3.)     Showing     Siich     Negligence 
Proximate     Cause     of     In- 
jury, 494 
(F.)     Showing  Liability  Under  Statute,  4-95 
(1.)     Generally,  495 
(2.)      Under     Federal     Employers' 
Liability  Act,  496 
(G.)     Negativing  Defenses,  497 
(1.)     Generally,  497 
(2.)     Contributory  Negligence,    497 
(3.)     Assumption  of  Risk,  499 
(a.)     Necessity  for,  499 
(b.)     Sufficiency     of     Allega- 
tions, 499 
(H.)     Averm.enis  of  Damages,  500 
(TIT.)     Joinder  of  Counts,  500 
(TV.)     Joinder  of  Grounds  in  Same  Count,  500 
b.     Bills  of  Particulars,  501 
G.     Plea  or  Answer,  502 
(T.)     Genrralhj,  502 

(II.)     Selling  Up  Failure  To  Give  Notice  of  In- 
jury as  Defense,  502 
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(III.)  Scifing  Up  Defense  of  Conirihulorv  Neg- 
ligence, 502 

(IV.)  Setting  Up  Defense  of  Assumption  of 
Risk,  504 

(V.)  Setting  Up  Negligence  of  Fellow  Servmi 
as  Defense,  506 

d.  Replication  or  Reply  and  Subsequent  Pleadings, 

507  1  y  , 

e.  Amendments,   508 

(I.)     Declaration  or  Complaint,  bOQ 
(II.)     Plea  or  Answer,  509 

f.  Aider  ly  Verdict,  etc.,  510 
7.     Trial,  510 

a.  Generally,  510 

b.  Issues,  Proof  and  Variance,  511 
(I.)     Scope  of  Issues,  511 
(II.)     Variance,  513 

c.  Questions  of  Law  and  Fact,  515 
(I.)     Generally,  515 

(II.)     Relation  of  Master  and  Servant,  516 
(III.)     Scope  of  Employment,  516 
(IV.)     Cause  of  Injury,  516 
(V.)     Negligence  of  Master  or  Superior  Employe, 
518 
(A.)     Generally.  518 

(B.)     In    Care  of  YoutJifxd   or  Inexperi- 
enced Employe,  520 
(C.)     In    Failure    To    Furnish    Su^cie.nt 

Working  Force,  521 
(D.)     In    Character    of   Appliances    Fur- 
nished, 522 
(E.)     In  Failure  To  Warn  Servant,  522 
(F.)     As  to  Inspection  of  Appliances,  etc., 

524 
(G.)     As  to  Mode  and  Methods  of  Work, 

525 
(II.)     As  to  Rules  and  Orders,  526 
(I.)      Knowledge  of  Defect  and  Failure  To 
Repair,  529 
(VT.)     Negligence  of  .Master  as  Proximate  Cause 

of  Injury,  530 
(VII.)      Contributory  Negligence,  539 
(VIII.)     Assumption  of  Risk,  537 
(IX.)     Felloiv  Servant,  539 
(A.)     Generally,  539 
(B.)     Negligence  of, 'A\ 

d.  Presumptions  and  Burden  of  Proof,  54S 

e.  Instructions,  544 
(I.)      Generally,  544 

(II.)     Subject  Matter  of,  546 
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f.  Verdict  and  Findings,  550 

g.  Judgment,  551 
S.      lirvinr,  551 

II.  REMEDIES  OF  MASTER  OR  EMPLOYER,  553 

A.  For  Breach  of  Contract  by  Servant,  553 

1.  Civil  Remedies,  553 

2.  Criminal  Remedies,  554 

B.  For  Injuries  to  Servant  or  Employe,  555 

1.  Generally,  555 

2.  Declaration  or  Complaint,  555 

3.  Verdict,  Findings  and  Judgment,  556 

4.  Costs,  556 

5.  Reinews,  556 

C.  For  Interference  With  Servants  or  Employes,  556 

1.  Civil  Remedies,  556 

2.  Cnminal  Remedy,  557 

III.  REMEDIES  FOR  INJURIES  TO  THIRD  PERSONS,  558 

A.  Generally,  558 

B.  Parties,  558 

C.  Pleading,  560 

1.  Declaration  or  Complaint,  560 

2.  Answer,  562 

D.  Tna/,  562 

1.  Scope  of  Issues,  562 

2.  Questions  of  Law  and  Fact,  562 

3.  Instructions,  565 

4.  Verdict  and  Judgment,  565 

5.  Re}'iews,  566 

IV.  PROCEEDINGS  UNDER  STATUTES  REGULATING  HOURS 

OF  SERVICE,  PAYMENT  OF  WAGES,  ETC.,  563 

A.  Civil  Remedies,  566 

1.  Generally,  566 

2.  Pleadings,  567 

3.  Tm^,  567 

4.  Costs  and  Attorney's  Fees,  568 

B.  Criminal  Remedies,  568 

1.  Generally,  568 

2.  Indictment,  Information  or  Complaint,  568 

V.  PEONAGE,  569 

CROSS-REFERENCES : 

Apprentices;  Pai-cnt  nnd  Child; 

AKsumpsit;  Principal  and  Agent; 

Implied  and  Exprp.««  Apreemonts;  Seamen; 

Injuries  to  Persons  and  Property ;   Seduction  ; 

Labor  Unions;  Ships  and  Shipping; 

Mechanics'  Liens;  Work  and  Labor; 

Ncfjligence ,-  "Workmen's  Comp)«n9ation   Act. 

For  forms,  see  9  Standard  Proc.  819,  et  seq. 

For  further  references  and  cross-references,   see   the  index   to  thit 

work  and  the  cross-references  throughout  this  article. 
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I.     REMEDIES    OF    SERVANT    OR    EMPLOYEE.^  —  A.      For 

Breach  of  Contract  to  Employ  Servant.^  —  Where  no  services  are 
actually  performed  under  a  contract  of  employment,  the  remedy  of 
the  employee  is  not  an  action  for  wages,^  but  to  recover  damages  for 
the  breach  of  the  contract.* 

The  general  rules  of  pleading  applicable  to  actions  of  this  general 
character"^  obtain  in  actions  for  breach  of  a  contract  of  employment." 


1.  Remedies  of  master  or  employer, 
see  infra,  II. 

2.  As  to  action  for  wrongful  dis- 
charge, see  infra,  I,  B. 

3.  See  the  following:  Ga. — Putney 
V.  Swift,  Murphy  &  Co.,  54  Ga.  266. 
Me. — Weymouth  r.  Bcatham,  93  Me. 
525,  45  Atl.  519.  N.  Y.— Howard  V. 
Daly,   61   N.   Y.   362,  19   Am.   Kep.   285. 

[a]  Thus,  (1)  where  upon  the  ar- 
rival of  the  time  specified  for  the  com- 
mencement of  service  under  a  contract 
of  employment,  the  employer  refuses 
to  permit  the  employe  to  enter  upon 
the  service,  the  remedy  of  the  employe 
is  not  an  action  for  wages,  but  to  re- 
cover damages  for  the  breach.  How- 
ard V.  Daly,  61  N,  Y.  362,  19  Am.  Rep. 
285,  disapproving  dictum  in  Thompson 
V.  Wood,  1  Hilt.  (N.  Y.)  93,  and  Hunt- 
ington V.  Ogdensburgh,  etc.  R.  R.  Co., 
33  How.  Pr.  (N.  Y.)  416,  based  on 
doctrine  of  "constructive  service."  (2) 
So  also,  where  the  employer  repudiates 
the  contract  of  employment  prior  to 
the  time  for  the  commencement  there- 
of, the  employe  may  immediately  main- 
tain an  action  for  damages  for  the 
breach  (Ala. — Davis  v.  Ayres,  9  Ala. 
292.  N.  Y.— Howard  v.  Daly,  61  N.  Y. 
362,  19  Am.  Rep.  285.  Tex.— Green- 
wall  Theatrical  Circuit  Co.  v.  Marko- 
witz,  97  Tex.  479,  79  S.  W.  1069,  65  L. 
R.  A.  302,  reversing  75  S.  W.  74.  And 
see  Hochster  v.  De  la  Tour,  2  El.  & 
Bl.  678,  17  Jur.  972,  22  L.  J.  Q.  B. 
455,  1  Wkly.  Rep.  469,  75  E.  C.  L. 
678,  118  Eng.  Reprint  922;  also  Dugan 
17.  Anderson,'  36  Md.  567,  583,  11  Am. 
Rep.  509;  Danube  &  B.  C.  Ry.  &  K. 
Harbour  Co.  v.  Xenos,  11  C.  B.  [N.  S.] 
152,  31  L.  J.  C.  P.  [Eng.]  84,  5  L.  T. 
N.  S.  527,  103  E.  C.  L.  151,  142  Eng. 
Reprint  753;  Avery  v.  Bowden,  5  El. 
&  Bl.  714,  85  E.  C.  L.  714,  119  Eng. 
Reprint  647.  But  see  Harris  i\  Moss, 
112  Ga.  95,  37  S.  E.  123,  holding  that 
action  cannot  be  brought  until  the 
contract  term  has  expired;  doctrine  of 
constructive  service  obtains  in  Geor- 
gia),  or    (3)    he   may   await   the   time 


when  the  contract  is  to  be  executed, 
and  then  hold  the  employer  respon- 
sible for  all  the  consequences  of  non- 
performance. Greenwall  Theatrical 
Circuit  Co.  t*.  Markowitz,  97  Tex.  479, 
79  S.  W.  1069,  65  L.  R.  A.  302,  reversing 
75  S.  W.  74,  quoting  from  Frost  V. 
Knight,  L.  R.  7  Exch.  Ill,  41  L.  J. 
Ex.  78.  (4)  But  he  must  elect  one 
of  two  courses;  he  cannot  confuse  them 
together  or  take  them  both,  Greenwall 
Theatrical  Circuit  Co.  v.  Markowitz, 
97  Tex.  479,  79  S.  W.  1069,  65  L.  R. 
A.  302,  reversing  75  S.  W.  74. 

As  to  action  for  services,  see  infra, 
I,  D. 

4.  See  the  following:  Ga. — Putney 
V.  Swift,  Murphy  &  Co.,  54  Ga.  266. 
111.— Hostettler  v.  Mushrush,  194  111. 
App.  58.  Me. — Weymouth  v.  Beatham, 
93  Me.  525,  45  Atl.  519.  N.  Y.— How- 
ard V.  Daly,  61  N.  Y.  362,  19  Am.  Rep. 
285.  Wis. — Cronemillar  v.  Duluth-Supe- 
rior  Milling  Co.,  134  Wis.  248,  114  N. 
W.  432. 

5.  See  11  Standard  Peoc.  981,  et 
seq. 

6.  See  Sylvester  v.  Lichtenstein,  61 
Fla.  441,  55  So.   282. 

[a]  Complaint  Construed.  ^ — Where 
the  complaint  alleged  the  making  of 
the  contract  of  employment,  the  breach 
thereof  by  the  defendant,  and  result- 
ing damages  to  the  plaintiff,  the  court 
properly  construed  it  as  alleging  a  cause 
of  action  for  damages  sustained  by  the 
plaintiff  by  reason  of  a  breach  of  the 
contract  by  the  defendant,  rather  than 
as  alleging  a  cause  of  action  on  the 
contract  to  recover  salary,  expenses, 
etc.  Lasher  v.  Liberty  Assn.,  115  Minn. 
230,  132  N.  W.  11.  As  to  declaration 
or  complaint  in  action  for  services,  see 
infra,  I,  D,  3,  a. 

[b]  Amendment  Changing  Cause  of 
Action. — An  amendment  to  a  complaint 
based  on  the  wrongful  refusal  to  allow 
a  servant  to  enter  upon  his  services 
under  a  contract  of  employment  alleg- 
ing that  since  such  wrongful  refusal 
and  since  the  filing  of  the  original  dec- 
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Tho  plaintifF  in  sueh  a  case  must  declare  spoeially  on  the  eontraet/ 
The  drchiration  or  eomplnint  slioiihl  allejre  that  the  defendant  agreed 
to  employ  the  plaintifT,^  and  that  the  plaintiff  accepted  the  contract 
of  employment.®  Neither  performance,^"  nor  readiness  to  perform,^' 
the  contract  need  be  alleged  in  a  complaint  for  breach  of  a  contract 
of  employment  oecnrrinsr  prior  to  the  time  for  the  commencement  of 
the  service." 

The  rule  obtains  in  actions  for  breach  of  a  contract  of  employment 
that  an  irmnaterial  variance  between  the  pleadings  and  proof  is  not 
fatal.^^     It    is   otherwise   in    case   of   a   material    variance,   however.^* 

B.  For  AYroxgful  Discharge."  —  1.  Nature  and  Form  of 
Action.'"  —  The  remedy  of  an  employee  wrongfully  discharged  from 
the  services  of  his  employer  is  not  by  an  action  ex  delicto/^  but  by 


laration,  the  servant  hail  obtained  em- 
jiloymcnt  at  a  salary  less  than  that 
at?rced  upon  in  the  contract  sued  on, 
and  praying  .iudgnient  for  the  differ- 
ence for  the  full  term  of  employment, 
was  held  properly  refused,  as  it  sets 
out  a  new  cause  of  action,  and  was 
furthermore,  based  upon  facts  occur- 
ring subsequently  to  the  filing  of  the 
original  declaration.  Harris  r.  Moss, 
112  Ga.  95,  ."?7  S.  E.  123.  See  generally 
the  title  "New  Caitse  of  Action  or 
Defense." 

7.  Wevmouth  v.  Beatham,  93  Me. 
525,  45  Atl.  519. 

8.  See  Svlvester  r.  Lichtenstein,  61 
Fla.  441,  55'So.  2S2,  holding  that  a  dec- 
laration which  pimply  alleges  in  effect 
that  plaintiff  agreed  to  work  for  the  de- 
fendant for  a  stipulated  compensation, 
and  does  not  allege  that  the  defendant 
agreed  to  employ  the  plaintiff,  but, 
only  that  if  the  defendant  did  employ 
the  plaintiff  his  compensation  should 
be  a  stated  sum,  may  fail  to  state  a 
cause  of  action  against  the  defend- 
ant. 

9.  International  Harvester  Co.  r. 
Campbell,  43  Tex.  Civ.  App.  4  21,  9G 
S.  W.  03,  holding  that  when  from  the 
allegations  of  the  comi»laint  the  intend- 
rient  is  clear  that  plaintiff  accepted 
the  employment,  the  complaint  will  be 
sufficient  on  general  demurrer. 

10.  Howard  v.  Daly,  61  N.  Y.  362, 
19   Am.  Rep.  285. 

11.  Howard  r.  Daly,  61  X.  Y.  362, 
19   -Am.   Kep.   2"S5. 

12.  Averments  as  to  performance  or 
happening  of  contingency  generall.  ,  see 
11  Stanomid  I'hoc.  99s,  et  seq.;  in  ac- 
tion for  wrongful  discharge,  see  infra, 
I.  B,  3,  a;  in  action  for  services,  see 
infra.  T,  D,  3,  a. 
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13.  See  Cholokovitch  V.  Porcupine 
Gold  :\Iin.  Co.,  73  Wash.  48,  131  Pac. 
459,  and  generally  the  title  "Variance 
and  Failure  of  Proof." 

[aj  Immaterial  Variance.  —  Where 
the  complaint  alleged  an  oral  contract 
of  employment  to  work  in  a  mine  in 
Alaska  entered  into  April  24th,  and  the 
proof  showed  an  oral  contract  ])rior  to 
that  time,  and  a  letter  sent  to  the 
employe  April  24th  directing  him  when 
to  commence  work,  the  variance  was  not 
material.  Cholokovitch  r.  Porcupine 
Gold  Min.  Co.,  73  Wash.  48,  131  Pac. 
459. 

14.  See  Marks  r.  Robinson,  1  Bailey 
(S.  C.)  89,  wherein  declaration  averred 
that  on  day  stipulated  iii  contract 
plaintiff"  was  ready  and  tendered  his 
services  to  defendant,  etc.,  while  thi- 
evidence  was,  that  on  the  day  stipu- 
lated, jdaintiff  was  sick  and  unable  to 
attend  to  business,  and  that  defend 
ant  agreed  to  dispense  with  his  serv- 
ices, until  he  recovered;  that  on  his 
recovery  at  a  day  subsequent,  he  tend- 
ered his  services  to  the  defendant,  but 
that  the  latter  then  refused  to  employ 
him;  and  it  was  held  that  variance  was 
fatal.  And  see  genernlly  the  title 
"Variance  and  Failure  of  Proof." 

15.  Action  for  breach  of  contract  to 
employ,  see  supra,  I,  A. 

16.  Electing  one  remedy  as  bar  to 
other,  see  i«/"jyi,  1,  B,  2. 

17.  West  water  v.  Grace  Cliurch,  140 
Cal.  3.39,  73  Pac.  1055;  Comerford  r. 
West  End  St.  Ry.  Co.,  164  Mass.  13,  41 
N.  E.  59.  Cnmpnrr  Wilson  r.  Wilder- 
ness Poultry  Farm,  82  N.  J.  L.  352,  82 
Atl.  517  (where  discharge  was  accom- 
panied bv  forcible  dispossession  of 
servant);  Lee  r.  Hill,  84  Va.  919,  6  S. 
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an  action  ex  eontractu,^^  of  which  he  may  elect  one  of  several  reme- 
dies.^°  The  servant  or  employee  may,  at  his  option,  treat  the  con- 
tract as  rescinded,  and  sue  on  a  quantum  meruit  for  the  value  of  the 
services  actually'  rendered.-"  He  may  treat  the  contract  as  continuing^, 
and  sue  for  damages  for  the  breach  thereof,  recovering  any  unpaid 


E.  473;  s.  c,  87  Va.  497,  12  S.  E.  1052, 
24  Am.   St.  Kep.   666. 

18.  See  generally  the  cases  cited 
throughout  this  section. 

19.  See  the  following:  Ala. — Lid- 
dell  V.  Chidester,  84  Ala.  508,  4  So.  426, 

5  Am.  St.  Eep.  387.  Ga.— Equitable 
Loan  &  Security  Co.  i\  Knox,  131  Ga. 
627,  62  S.  E.  1030;  Eogers  v.  Parham, 
8  Ga.  190;  Continental  Aid  Assn.  r. 
Lee,  16  Ga.  App.  567,  85  S.  E.  790. 
S.  C. — Sistare  r.  People's  Supply  Co., 
87  S.  C.  171,  69  S.  E.  152. 

And  see  generally  the  cases  infra, 
this  section. 

20.  See  the  following:  Ala. — Liddell 
V.  Chidester,  84  Ala.  508,  4  So.  426,  5 
Am.  St.  Eep.  387;  Wilkinson  r.  Black, 
80  Ala.  329;  Holloway  v.  Talbot,  70  Ala. 
389.     Ariz. — Old  Dominion  Copper  Min. 

6  S.  Co.  V.  Andrews,  6  Ariz.  205,  56 
Pac.  969.  Ark.— Van  Winkle  i'.  Satter- 
fiold,  58  Ark.  617,  25  S.  W.  1113,  23  L. 
E.  A.  853;  Woodberrv  V.  Warner,  53 
Ark.  488,  14  S.  W.  671;  Gardenhire  r. 
Smith,  39  Ark.  280.  Cal.— Brown  v. 
Crown  Gold  Mill.  Co.,  150  Cal.  376,  89 
Pac.  86;  Davidson  r.  Laughlin,  138  Cal. 
320,  71  Pac.  345,  5  L.  E.  A.  (N.  S.) 
579;  Hartman  v.  Eogers,  69  Cal.  643, 
n  Pac.  581.  Colo.— Saxonia  M.  &  E. 
Co.  V.  Cook,  7  Colo.  569,  4  Pac.  1111. 
Conn. — Connelly  v.  Devoe,  37  Conn.  570; 
Evan  V.  Dayton,  25  Conn.  188,  65  Am. 
Dec.  560.  Ga. — Equitable  Loan  &  Se- 
curity Co.  V.  Knox,  131  Ga.  627,  62  S. 
E.  1030;  Beck  v.  Thompson  &  Tavlor 
Spice  Co.,  108  Ga.  242,  33  S.  E.  894; 
Britt  V.  Hays,  21  Ga.  157;  Eogers  v. 
Parham,  8  Ga,  190;  Continental  Aid 
Assn.  V.  Lee,  16  Ga.  App.  567,  85  S.  E. 
790.  111. — Mt.  Hope  Cemetery  Assn.  v. 
Weidenmann,  139  111.  67,  28  N.  E.  834; 
Angle  V.  Hanna,  22  111.  429,  74  Am. 
Dec.  161.  Ind. — French  v.  Cunningham, 
149  Ind.  632,  49  N.  E.  797;  Eichardson 
V.  Eagle  Mach.  Wks.,  78  Ind.  422,  41 
Am.  Eep.  584;  Fulton  v.  Heflfelfinger, 
23  Ind.  App.  104,  54  N.  E.  1079;  Pape 
V.  Lathrop,  18  Ind.  App.  633,  46  N.  E. 
154.  la.— Murphy  v.  Williamson,  163 
N.  W.  211;  Weeksman  i'.  Powell,  160 
N.  W.  377.  Kan. — James  v.  Parsons, 
Bich  &  Co.,  70  Kan.  156,  78  Pac.  438- 


Durkee  v.  Gunn,  41  Kan.  496,  21  Pac. 
637,  13  Am.  St.  Eep.  300.  La.— Brown 
V.  The  Laura  Snow,  14  La.  Ann.  848. 
Md. — Hippodrome  Co.  v.  Lewis,  100 
Atl.  78;  Olmstead  v.  Bach,  78  Md.  132, 
27  Atl.  501,  44  Am.  St.  Eep.  273,  22 
L.  E.  A.  74;  Keedy  v.  Crane,  71  Md. 
395,  18  Atl.  707;  Keedv  v.  Long,  71  Md. 
385,  18  Atl.  704,  5  L.  E.  A.  749.  Mass. 
Posner  v.  Seder,  184  Mass.  331,  68  N. 
E.  335;  Brown  v.  Woodbury,  183  Mass. 
279,  67  N.  E.  327;  Mullaly  v.  Austin, 
97  Mass.  30.  Mich. — Hemminger  v. 
Western  Assur.  Co.,  95  Mich.  355,  54 
]Sr.  W.  949;  Moonev  r.  York  Iron  Co.,  82 
Mich.  263,  46  N.  W.  376.  Minn. 
Mackubin  v.  Clarkson,  5  Minn.  247. 
Mo. — Glover  v.  Henderson,  120  Mo.  367, 
25  S.  W.  175,  41  Am.  St.  Eep.  095; 
Ehrlich  v.  Aetna  Life  Ins.  Co.,  88  Mo. 
249;  Booge  v.  Pacific  E.  E.,  33  Mo.  212, 
82  Am.  Dec.  160.  Mont. — Isaacs  v. 
McAudrew,  1  Mont.  437.  N.  H.— Clark 
r.  Manchester,  51  N.  H.  594;  Britton 
r.  Turner,  6  N.  H.  481,  26  Am.  Dec. 
713.  N.  Y.— Milage  v.  Woodward,  186 
N.  Y.  252,  78  N.  E.  873;  Howard  V. 
Daly,  61  N.  Y.  362,  19  Am.  Eep.  285; 
Moody  r.  Leverich,  4  Daly  401,  14  Abb. 
Pr.  (N.  S.)  145;  Wiseman  v.  Panama 
E.  Co.,  1  Hilt.  300;  Hunter  v.  Vicario, 
146  App.  Div.  93,  130  N.  Y.  Supp.  625; 
Levin  v.  Standard  Fashion  Co.,  4  N.  Y, 
Supp.  867,  25  N.  Y.  St.  817.  N.  0. 
Smith  V.  Cashie  &  Chowan  E.  &  L.  Co., 
142  N.  C.  26,  54  S.  E.  788,  5  L.  E.  A. 
(N.  S.)  439;  Brinkley  t\  Swicegood,  65 
N.  C.  626.  N.  D.— McLean  v.  News 
Pub.  Co.,  21  N.  D.  89,  129  N.  W.  93. 
Pa.— Kirk  v.  Hartman,  63  Pa.  97.  S.  O. 
Sistare  v.  People  o  Supply  Co.,  87  S.  C. 
171,  69  S.  E.  152;  Bradsliaw  v.  Branan, 
5  Eich.  L.  465;  Watts  v.  Todd,  1  Mc- 
Mull.  L.  (S.  C.)  26,  holding  that  by 
commencing  his  action  immediately  fol- 
lowing discharge,  the  employe  elected 
to  treat  contract  as  rescinded  and  his 
recovery  was  restricted  to  compensation 
for  services  on  quantum  meruit.  Tex. 
Hearne  v.  Garrett,  49  Tex.  619;  Levy 
V.  .Jarrett  (Tex.  Civ.  App.),  198  S.  W. 
333;  Mudgett  v.  Texas  Tobacco  G.  & 
M.  Co.  (Tex.  Civ.  App.),  61  S.  W.  149. 
Vt.— Derosia  v.  Ferland,  83  Vt.  372,  76 
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waRM  or  salaiT  and  damages  for  the  injury  he  has  sustained  in  not 
being  alloAved  to  sen'e  and  earn  the  wages  agreed  upon;-^  such  suit 


Atl.  153,  138  Am.  St.  Eep.  1092,  28  L. 
K  A  (N  S.)  577;  Chamberlm  r.  Scott, 
33  Vt  SO;  Sherman  c.  Champlain 
Transp.  Co.,  31  Vt.  162.  Wash.— Badcre 
V.  Goodrich,  63  Wash.  650,  116  Pac.  2/4; 
Howav  V.  Going-Northrup  Co.,  24  Wash 
88,  64  Pac.  135,  85  Am.  St.  Rep.  94L,  6 
L  R  A  (N.  S.)  49.  Wis.— Zwolanek  1?. 
Baker  Mfg.  Co.,  150  Wis.  517,  137  N. 
W.  769,  Ann.  Caa.  1914 A,  793,  44  L  R. 
A  (N"  S  )  1214;  Walsh  r.  Fisher,  10:i 
Wis.^172,  78  N.  W.  437,  72  Am.  St.  Rep. 
865,  43  L.  R.  A.  810.  Eng.— Goodman 
V.  Pocock,  15  Q.  B.  576,  69  E.  C  L  5<6 
19  L.  J.  Q.  B.  410,  14  Jur.  1042,  117 
Enc  Reprint  577;  Emmens  v.  Elderton, 
4  H  L.  Cas.  624,  13  C.  B.  495,  18  Jur. 
21,  10  Eng.  Reprint  600.  _Cail.— Giles 
V.  McEwan,  11  Manitoba  150. 

[al  While  the  provisions  of  the  stat- 
ute of  frauds  (1)  requiring  certain  con- 
tracts to  be  in  writing  apply  to  actions 
for  services  (HI.— William  Butcher 
Steel  Wks.  r.  Atkinson,  68  111.  421,  18 
Am.  Rep.  560;  Comstock  v.  Ward,  22  111. 
248.  Me.— Tuttle  r.  Swett,  31  Me.  55o. 
N  H. — Ham  v.  Goodrich,  37  N.  H.  185. 
N  Y— King  V.  Brown,  2  Hill  485; 
Drummond  V.  Burrell,  13  Wend.  307; 
Shute  V.  Dorr,  5  Wend.  204;  Lisk  i;. 
Sherman,  25  Barb.  433.  Pa.— Sands  V. 
Arthur,  84  Pa.  479.  Vt.— Shaw  v.  Shaw, 
6  Vt.  69;  Squire  r.  Whipple,  1  Vt.  69. 
Eng.^— Giraud  v.  Richmond,  2  C.  B.  M., 
Gr  &  S.  8:^5,  52  E.  C.  L.  835,  15  L.  J. 
C  P.  180,  10  Jur.  360,  135  Eng.  Reprint 
1172),  (2)  the  servant  may  neverthe- 
less recover  on  quantum  meruit  for 
what  the  services  were  worth  to  the 
master.     Mack  r.  Bragg,  30   Vt.  571. 

21.  See  the  following:  Ala. — Marx 
V.  Miller,  1.34  Ala.  347,  32  So.  765;  Lid- 
dell  r.  Chidester,  84  Ala.  508,  4  So.  426, 
5  Am.  St.  Rep.  387;  VVUkinson  V. 
Black,  80  Ala.  329;  Fowler  v.  Armour, 
24  Ala.  194;  Ramey  r.  Holcombe,  21 
Ala'  567.  Ariz. — Old  Dominion  Copper 
Min.  &  S.  Co.  r.  Andrews,  6  Ariz.  205, 
56  Pac.  069.  Cal.— Stone  v.  Bancroft, 
11"  Cai  652,  44  Pac.  1069;  Johns  v. 
Sanfilippo,  29  Cal.  App.  494,  156  Pac. 
72  Colo. — Saxonia  Min.  &  Reduc.  Co. 
V.Cook,  7  Colo.  569,  4  Pac.  1111.  Oa. 
Beck  t\  Thompson  &  Taylor  Spice  Co., 
108  Ga.  242,  33  S.  E.  894;  Britt  r.  llavs, 
21  Ga.  157;  Rogers  v.  Parham,  8  Ga. 
igO;   Contincntul   Aid  Ashd.  v.  Lee,  16 


Ga.  App.  567,  85  S.  E.  790.     HI.— Doh- 
erty  v.  Schippcr,  250  111.  128,  95  N.  E. 
74,  Ann.   Cas.   1912B,  364,  :54   L.   R.  A. 
(N.  S.)   557;   Saltzer  r.  Alexander  Sup- 
plv  Co.,  168  ill.  App.  210.    Ind.— Hamil- 
ton V.  Love,  152  Ind.  641,  53  N.  E.  181, 
54    N.    E.    437,    71    Am.    St.    Rep.    384; 
French  v.  Cunningham,  149  Ind.  632,  49 
N.   E.   797;   Richardson   r.   Eagle  Mach. 
Wks.,   78   Ind.   422,   41    Am.    Rep.    584; 
Pennsvlvania  Co.  r.  Good,  56  Ind.  App. 
562,    103    N.   E.   672;   Fulton    i\   Heffel- 
finger,  23  Ind.  App.  104,  54  N.  E.  1079; 
Pape  r.  Lathrop,  18  Ind.   App.   633,  46 
N.   E.   154.     la. — Weeksman   r.   Powell, 
160   N.   W.   377;   Hull   v.   Aplington   In- 
dependent School  Dist.,  82  Iowa  686,  46 
N.  W.   1053,  48  N.  W.  82,  10  L.   R.  A. 
273.     Kan. — James  r.  Parsons,  Rich  & 
Co.,    70    Kan.    156,    78    Pac.    438.     Me. 
Miller  v.  Goddard,  34  Me.  102,  56  Am. 
Dec.     638.     Md. — Hippodrome     Co.     v. 
Lewis,  100  Atl.  78;   Olmstead  V.  Bach, 
78    Md.    132,    27   Atl.    501,   44    Am.    St. 
Rep.    273,    22    L.    R.    A.    74;    Keedy    v. 
Crane,  71  Md.  395,  18  Atl.  707;  Keedy 
V.  Long,  71    Md.  3S5,  IS   Atl.   704,  5  L. 
R.   A.   759.     Mass.— MuUaly    v..  Austin, 
97     Mass.     :{0.       Mich. — Hemminger    v. 
Western    Assiir.    Co.,   95    Mich.    355,   54 
X.  W.  949.     Miss. — Prichard  v.  Martin, 
27   Miss.    30.5.     Mo.— Ehrlic-h    r.    Aetna 
Life     Ins.     Co.,     88     Mo.     249.      Mont. 
Isaacs  r.  McAndrews,  1  Mont.  437.  Neb. 
School  Dist.  V.  McDonald,  68  Neb.  610, 
94    N.    W.    829,   97    N.   W.   584.     N.   Y. 
McCargo  v.  Jergens,  206  N.  Y.  363,  99 
N.  E.  838;   Weed  r.  Burt,  78  N.  Y.  191; 
Howard  V.  Daly,  61  N.  Y.  362,  19  Am. 
Rep.    2^5;    Moody    i'.    Leverich,   4    Daly 
401,  14  Abb.  Pr.   (N.  S.)   145;   Rosback 
r.  Sackett,  etc.  Co.,  134  App.  Div.  130, 
118  N.  Y.  Supp.  846;  Arnold  v.  Adams, 
27  App.  Div.  345,  49  N.  Y.  Supp.  1041; 
Fallon    V.   Farber,   30   Misc.   626,   62   N. 
Y.  Supp.  742;   Saunders  r.  Stern  Bros., 
158  N.  Y.  Supp.  878;   Durante   v.  Rai- 
mon,  115  N.  Y.  Supp.  115.  N.  C— Smith 
V.  Cashio  &  Chowan  R.  &  L.  Co.,  142  N. 
C.  26,  54  S.  E.  7S8,  5  L.  R.  A.   (N.  S.) 
4.19.     N.  D. — McLean  v.  News  Pub.  Co., 
21    N.    D.    89,    129    N.    W.    93.      Ohio, 
.r.qnies  r.  Allen  County,  44  Ohio  St.  226, 
6   N.   E.   246,   58   Am.   Rep.   821.     Okla. 
Dit'/lor   Drv    Goods   Co.    r.   Sanders,   44 
Okla.   (i7S,  146  Pac.  17.     S.  C— Sistar« 
V.  People '•  Supply  Co.,  87  S.  C.  171,  69 
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may  be  brought  immediately,  without  waiting  the  termination  of  the 
period  of  hire  stated  in  the  contract,  or  not  until  after  the  expira- 
tion of  such  period  ;^2  but  whether  brought  immediately  after  dis- 
missal or  at  the  end  of  the  period  of  hire  stated  in  the  contract  of 
employment,  the  action  is  one  for  breach  of  contract,^^  and  not  for 


S.  E.  152;  Latimer  v.  York  Cotton  Mills, 
66  S.  C.  135,  44  S.  E.  559.  Tenn.— Meni- 
han  Co.  v.  Hopkins,  129  Tenn.  24,  164 
S.  W.  775,  Ann.  Cas.  1916A,  470.  Tex. 
I;itchensteiu  v.  Brooks,  75  Tex.  196,  12 
S.  W.  975;  Mudgett  v.  Texas  Tobacco 
G.  &  M.  Co.  (Tex.  App.),  61  S.  W. 
149.  Vt.— Derosia  V.  Ferland,  83  Vt. 
372,  76  Atl.  153,  138  Am.  St.  Eep.  1092, 
28  L.  R.  A.  (N.  S.)  577;  Chamberlin  v. 
Scott,  33  Vt.  80.  W.  Va.— Jameson  v. 
Board  of  Education,  89  S.  E.  255.  Wis, 
Green  v.  Somers,  163  Wis.  96,  157  N.  W. 
529;  Kennedy  v.  South  Shore  Lumb. 
Co.,  102  Wis.  284,  78  N.  W.  567.  Eng. 
Emmens  v.  Elderton,  4  H.  L.  Cas.  624, 
13  C.  B.  495,  18  Jur.  21,  10  Eng.  Re- 
print 606. 

[a]  Contract  may  be  treated  as 
broken  and  at  an  end,  and  suit  may 
immediately  be  brought  to  recover  all 
damages  sustained  up  to  the  time  of 
the  trial.  Marx  v.  Miller,  134  Ala.  347, 
32  So.  765.  Compare  Smith  v.  Cashie 
&  Chowan  R.  &  L.  Co.,  142  N.  C.  26, 
54  S.  E.  788,  5  L.  R.  A.  (N.  S.)  439, 
holding  that  damages  to  the  time  of 
the  commencement  of  the  action  only 
are  recoverable. 

[b]  Nature  of  Action. — An  action 
for  breach  of  contract  of  employment 
is  an  "action  at  law,"  though  the 
answer  raises  an  issue  of  fraud  jus- 
tifying the  discharge  of  plaintiff. 
O'Connor  v.  St.  Louis  American  League 
Baseball  Co.,  193  Mo.  App.  167,  181 
S.  W.  1167. 

22.  See  the  following:  Ala. — Martin 
r.  Everett,  11  Ala.  375.  Ark. —  V^an 
Winkle  V.  Satterfield,  58  Ark.  617,  25 
S.  W.  1113,  23  L.  R.  A.  853.  Fla. 
Harris  v.  Cocoanut  Grove  Develop.  Co., 
63  Fla.  175,  59  So.  11.  Ga.— Citizens 
Bank  of  Adrian  V.  Southern  Securities 
&  F.  Co.,  143  Ga.  101.  84  S.  E.  465; 
Moore  v.  Kelly  &  J.  Co.,  Ill  Ga.  371, 
36  S.  E.  802;  Beck  v.  Thompson  & 
Taylor  Spice  Co.,  108  Ga.  242,  33  S.  E. 
894.  HI.— Doherty  v.  Schipper,  250  HI. 
128,  95  N.  E.  74,  Ann.  Cas.  1912B,  364, 
34  L.  R.  A.  (N.  S.)  557.  Ind.— Hamil- 
ton V.  Love,  152  Ind.  641,  53  N.  K 
181,  54   N.   E.   437,   71   Am.   St.   Eep. 


384.  Ky.— 'Bridgeford  &  Co.  v.  Meagher, 
144  Kv.  479,  139  S.  W.  750;  Forked 
Deer  Pants  Co.  t'.  Shiplev,  25  Ky.  L. 
Rep.  2299,  80  S.  W.  476.  Me.— Suther- 
land V.  Wyer,  67  Me.  64.  Md. — 01m- 
stead  V.  Bach,  78  Md.  132,  27  Atl.  501, 
44  Am.  St.  Rep.  273.  22  L.  R.  A.  74; 
Dugan  V.  Anderson,  36  Md.  567,  11 
Am.  Rep.  509.  Mass. — Menage  v.  Rosen- 
thal, 187  Mass.  470.  73  N.  E.  537;  PaigO 
V.  Barrett,  151  Mass.  67,  23  N,  E.  725; 
Mullaly  V.  Austin,  97  Mass.  30.  N.  C. 
Brinkley  V.  Swicegood,  65  N.  C.  626. 
Okla. — bitzler  Dry  Goods  Co.  r.  San- 
ders, 44  Okla.  678,  146  Pae.  17.  Pa. 
Allen  V.  Colliery  Engineers'  Co.,  196 
Pa.  512,  46  Atl.  899.  Tex.— Litehen- 
stein  r.  Brooks,  75  Tex.  196,  12  S.  W. 
975;  Hearne  v.  Garrett,  49  Tex.  619; 
Hassell  v.  Nutt,  14  Tex.  260;  Pacific 
Express  Co.  v.  Walters,  42  Tex.  Civ. 
App.  355,  93  S.  W.  496.  Wis.— Winkler 
I'.  Racine  Wagon  &  Carriage  Co.,  99 
Wis.  184,  74  N.   W.  793. 

[a]  "That  may  be  brought  at  any 
time  before  the  cause  of  action  is 
barred  by  the  statute  of  limitations, 
either  immediately  or  after  the  expira- 
tion of  the  time  that  the  contract  was 
made  for. ' '  Litchenstein  V.  Brooks,  75 
Tex.  196,  12  S.  W.  975. 

[b]  Action  Prematurely  Brought. 
An  action  for  breach  of  contract 
brought  during  the  continuance  of  the 
employment  and  in  the  absence  of  an 
actual  breach  of  the  contract,  is  pre- 
mature, however.  Pellet  v.  Manufac- 
turers' &  Merchants 's  Ins.  Co.,  104  Fed. 
502,  43  C.  C.  A.  669. 

23.  Conn. — Viall  v.  Lionel  Mfg.  Co., 
90  Conn.  694,  98  Atl.  329.  111.— Brown 
V.  Board  of  Education,  29  111.  App.  572. 
Ind. — Hamilton  v.  Love,  152  Ind.  641, 
53  N.  E.  181,  54  N.  E.  437,  71  Am. 
St.  Rep.  384.  N.  Y.— Howard  v.  Daly, 
61  N.  Y.  362,  19  Am.  Rep.  285;  Heim 
V.  Wolf,  1  E.  D.  Smith  70.  Ohio.— James 
V.  Allen  County,  44  Ohio  St.  226,  6 
N.  E.  246,  59  Am.  Rep.  821.  Ore. 
Quiet  V.  Swing,  53  Ore.  149,  99  Pac. 
418.  Tenn. — Menihan  Co.  v.  Hopkins, 
129  Tenn.  24,  164  S.  W.  775,  Ann.  Cas. 
1916A,     470.       Tex.  —  Litchenstein     v. 

Vol.  XIX 


424 


MASTER  AND  SERVANT 


wages,"  nor  in  assumpsit  for  constructive  sorvicc.^^  The  foregoing 
are°the  only  remedies  in  many  jurisdie-tions,  the  remedy  based  npon 
the  doctrine  of  constructive  service  either  not  being  recognized  or 
havin"-  been  repudiated  therein.-^    But  in  some  jurisdictions,  follow- 


Brooks,  75  Tex.  196,  12  S.  W.  975; 
Hearne  v.  Garrett,  49  Tex.  619;  Efron 
V.  Clayton  (Tex.  Civ.  App.),  35  S.  W. 
424. 

24.  Conn.— Viall  r.  Lionel  ]Mfg.  Co., 
90  Conn.  604,  98  Atl.  329.  111.— Soldiers' 
Orphans'  Home  r.  Shaffer,  63  111.  243. 
Ind.— Hamilton  r.  Love,  152  Ind.  641, 
53  N.  E.  181,  54  N.  E.  437,  71  Am.  St. 
Eep.  384.  N.  Y.— Allen  r.  Glen  Cream- 
ery Co.,  101  App.  Div.  306,  91  N.  Y. 
Supp.  935;  Arnold  v.  Adams,  27  App. 
Div.  345,  49  N.  Y.  Supp.  1041,  actions 
are  entirely  distinct.  Ore.— Quick  v. 
Swing,  53  Ore.  149,  99  Pac.  418.  Tenn. 
Menihan  Co.  v.  Hopkins,  129  Tenn.  24, 
164  S.  W.  775,  Ann.  Cas.  1916A,  470. 
Tex. — Litchenstein  r.  Brooks,  75  Tex. 
196,  12  S.  W.  975. 

[aj  Where  an  employe  has  been 
paid  in  full  up  to  the  time  of  his  dis- 
charge, his  remedy  is  by  action  for 
damages  for  breach  of  the  contract  of 
emplovment  and  not  for  wages  under 
the  contract.  Green  v.  Somers,  163  Wis. 
96,  157  N.  W.  529. 

As  to  action  for  wages,  see  infra, 
I,  D. 

25.  111.— Soldiers'  Orphans'  Home  v. 
Shaffer,  63  111.  243.  Ind.— Hamilton  r. 
Love,  1.52  Ind.  641,  53  N.  E.  181,  54 
N.  E.  437,  71  Am.  St.  Kep.  384.  Ore. 
Quick  V.  Swing,  53  Ore.  149,  99  Pac. 
418. 

26.  See  the  following:  Alaska. 
Peterson  v.  Brew,  2  Alaska  560;  Chase 
V.  Alaska  Fish  &  L.  Co.,  2  Alaska  82. 
Ariz. — Little  Butte  Consol.  Mines  Co. 
r.  Girand,  14  Ariz.  9,  123  Pac.  309; 
Old  Dominion  Copper  Min.  &  Smelt. 
Co.  V.  Andrews,  6  Ariz.  205,  56  Pac. 
969.  Cal.— Stone  v.  Bancroft,  112  Cal. 
652,  44  Pac.  1069.  But  see  Webster  v. 
Wade,  19  Cal.  291,  79  Am.  Dec.  218. 
Colo. — Sams  Automatic  Car-Coupler  Co. 
V.  League,  25  Colo.  129,  54  Pac.  642. 
Compare  Saxonia  M.  &  P.  Co.  r.  Cook, 
7  Colo.  .569,  4  Pac.  1111.  Conn.— Viall 
V.  Lionel  Mfg.  Co.,  90  Conn.  694,  98 
Atl.  329.  Compare  Champion  v.  Hart- 
Bhornc,  9  Conn.  564.  111. — ^Doherty  v. 
Bchipper,  2.50  HI.  128,  95  N.  E.  74, 
Ann.  Cas.  1912B,  364,  34  L.  E.  A.  (N. 
S)  557;  Soldiers'  Orphans'  Home  r. 
Shaffer,    63    HI.    243;    Rolfs  v.   Pooley 
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Furniture  Co.,  176  111.  App.  93;  Alex- 
ander r.  Potts,  151  111.  App.  587;  Mon- 
arch Cycle  Mfg.  Co.  v.  Mueller,  83  111. 
App.  359;  Jacksonville  r.  Allen,  25  111. 
App.  54;  Jones  r.  Dunton,  7  111.  App. 
580.  Ind. — Hamilton  v.  Love,  152  Ind. 
641,  53  N.  E.  181,  54  N.  E.  437,  71 
Am.  St.  Rep.  384;  Richardson  r.  Eagle 
Mach.  Works,  78  Ind.  422,  41  Am.  Rep. 
584;  Pcnnsvlvania  Co.  r.  Dolan,  6  Ind. 
App.  109,  32  N.  E.  802,  51  Am.  St. 
Rep.  289.  Ky.— Wood  r.  Morgan,  6 
Bush  507.  Md.— Olmstead  v.  Bach,  73 
Md.  132,  27  Atl.  501,  44  Am.  St.  Rep. 
273,  22  L.  R.  A.  74;  Keedy  v.  Long, 
71  Md.  385,  18  Atl.  704,  5  L.  R.  A. 
759;  Keedy  v.  Crane,  71  Md.  395,  18 
Atl.  707.  Minn. — McMullan  r.  Dickin- 
son Co.,  60  Minn.  156,  62  N.  W.  120, 
51  Am.  St.  Rep.  511,  27  L.  R.  A.  409. 
Mo. — Booge  r.  Pacific  R.  R.,  33  Mo. 
212,  82  Am.  Dec.  160;  Evans  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  24  Mo.  App. 
114;  Bennett  v.  St.  Louis  Car  Roofing 
Co.,  23  Mo.  App.  587.  N,  J.— Potts  v. 
Evans,  58  N.  J.  L.  384,  34  Atl.  4; 
Smith  r.  Gilbert  Lock  Co.,  4  N.  J. 
L.  J.  312.  N.  Y.— McCargo  v.  Jergens, 
206  N.  Y.  363,  99  N.  E.  838;  Durante 
r.  Raimon,  115  N.  Y.  Supp.  115.  Ohio, 
The  Tiffinglass  Co.  r.  Stoehr,  54  Ohio 
St.  157,  43  N.  E.  279;  James  v.  Allen 
County,  44  Ohio  St.  226,  6  N.  E.  246, 
58  Am.  Rep.  821.  Ore. — Quick  v. 
Swing,  53  Ore.  149,  99  Pac.  418.  Tenn. 
Menihan  Co.  r.  Hopkins,  129  Tenn,  24, 
]64  S.  W.  775,  Ann.  Cas.  1916A,  470; 
East  Tennessee  V.  &  G.  R.  R.  Co.  v. 
Staub,  7  Lea  397.  Compare  Jonea  V. 
Jones,  2  Swan  605.  Tex. — Mudgett  t'. 
Texas  Tobacco  Growing  &  Mfg.  Co. 
(Tex.  Civ.  App.),  61  S.  W.  149.  Vt. 
Derosia  r.  Fcrland,  83  Vt.  372,  76  Atl. 
153,  L38  Am.  St.  Rep.  1092,  28  L.  R. 
A.  (N.  S.)  577;  Sherman  r.  Chnmjilain 
Transp.  Co.,  31  Vt.  162.  Va.— Willough- 
by  r.  Thomas,  24  Gratt.  (65  Va.)  521. 
W.  Va. — Jameson  r.  Board  of  Educa- 
tion, 89  S.  E.  255.  Wis.— Green  v. 
Somers,  163  Wis.  96,  157  N.  W.  529. 
Compare  La  Coursicr  v.  Russell,  82  Wis. 
265,  52  N.  W.  176. 

Pee  also  Ditzler  Drv  Goods  Co.  v. 
Sanders,  44  Okla.  678,  146  Pac.  17; 
Carracan  v.  North  American  Transp.  & 
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ing  the  early  rule,  an  employee  wrongfully  discharged  may  wait  until 
his  wages  mature  under  the  contract  and  sue  as  upon  performance, 
relying  upon  the  doctrine  of  constructive  service  ;^^  if  the  compensa- 


T.  Co.,  45  Wash.  446,  88  Pae.  834,  122 
Am.  St.  Eep.  930,  13  Ann.  Cas.  110,  8 
L.  K.  A.  (N,  S.)  595,  reviewing  author- 
ities. 

[a]  Historical. — "It  was  for  a  long 
time  held  in  the  English  courts  that, 
if  a  servant  was  wrongfully  discharged, 
he  might  treat  the  contract  as  still 
existing,  and  sue  for  his  wages  as  they 
became  due.  This  gave  rise  to  the 
doctrine  of  'constructive  services,'  and 
in  such  cases  the  servant  sued  on  the 
contract  for  wages  for  the  time  he 
was  not  allowed  to  serve.  This  rule 
was  followed  in  the  earlier  cases  in 
this  country,  .  ,  .  and  is  still  fol- 
lowed in  some  of  the  states;  but  the 
doctrine  has  since  been  repudiated  by 
the  courts  of  England  and  the  major- 
ity of  the  courts  in  this  country.  These 
later  authorities  hold  that,  if  a  servant 
be  wrongfully  discharged,  he  has  no 
action  for  wages,  except  for  services 
past  rendered.  As  far  as  any  other 
claim  on  the  contract  is  concerned,  he 
must  sue  for  the  injury  he  has  sus- 
tained by  his  discharge,  in  not  being 
allowed  to  serve  and  earn  the  wages 
agreed  on."  Ditzler  Dry  Goods  Co.  V. 
Sanders,  44  Okla.  678,'  146  Pac.  17. 
To  same  effect,  Carmean  v.  North  Amer-  ; 
ican  Transp.  &  T.  Co.,  45  Wash.  446, 
88  Pac.  834,  122  Am.  St.  Rep.  930, 
13  Ann.  Cas.  110,  8  L.  R.  A.  (N.  S.) 
595. 

[b]  The  doctrine  of  constructive 
service,  first  announced  by  Lord  Ellen- 
borough  in  Gandell  v.  Pontigny,  4  Camp. 
375,  has  been  repudiated  even  in  Eng- 
land. Elderton  v.  Emmons,  6  C.  B. 
M.,  Gr.  &  S.  160,  60  E.  C.  L,  158,  136 
Eng.  Reprint  1213;  Goodman  v.  Pocock, 
15  Q.  B.  576,  69  E.  C.  L.  576,  19  L.  J. 
Q.  B.  410,  14  Jur.  1042,  117  Eng.  Re- 
print 577;  Fewings  v.  Tindal,  1  Exch. 
295,  5  D.  &  L.  196,  17  L.  J.  Ex.  18, 
11  Jur.  977;  Aspdin  v.  Austin,  5  Q.  B. 
671,  D.  &  M.  515,  13  L.  J.  Q.  B.  155, 
114  Eng.  Reprint  1402;  Smith  v.  Hay- 
ward,  7  Ad.  &  Ell.  544,  34  E.  C.  L.  I 
292,  2  N".  &  P.  432,  7  L.  J.  Q.  B.  3, 
112  Eng.  Reprint  575;  Archard  v.  Hor- i 
nor,  3  Car.  &  P.  349,  14  E.  C.  L.  605. 
27.  See  the  following:  Ala. — Marx 
V.  Miller,  134  Ala.  347,  34  So.  765;  : 
Hartsell  v.  Masterson,  132  Ala.  275,  31 ' 


So.  616;  Morris  Min.  &  Mfg.  Co.  v. 
Knox,  96  Ala.  320,  11  So.  207;  Liddell 
r.    Chidester,    84    Ala.    508,    4    So.    426, 

5  Am.  St.  Rep.  387;  Wilkinson  v.  Black, 
80  Ala.  329;  Strauss  v.  Meertief,  64  Ala. 
299,  38  Am.  Rep.  8.  Ark.— Blumenthal 
V.  Bridges,  91  Ark.  212,  120  S.  W.  974, 
24  L.  R.  A.  (N.  S.)  279;  Van  Winkle 
v.  Satterfield,  58  Ark.  617,  25  S  W. 
1113,  23  L.  R.  A.  853;  Gardenhire  v. 
Smith,  39  Ark.  280.  Del.— Hitchens  v. 
School  District  No.  ISO,  5  Penne.  325, 
62   Atl.    897.     Ga.— Beck  v.   Thompson 

6  Taylor    Spice    Co.,    108    Ga.    242,   33 
S.  E.  894;  Cox  v.  Bearden,  84  Ga.  304, 
10    S.    E.    627,    20    Am.    St.    Rep.    359; 
Britt    V.   Hays,  21    Ga.    157;    Rogers  v. 
Parham,    8    Ga.    190:     Continental    Aid 
Assn.  r.  Lee,  16  Ga.  App.  567,  85  S.  E. 
790.     la. — Weeksman  v.  Powell,  160  N. 
W.    377.      La. — Decamp    v.    Hewitt,    11 
Rob.  290,  43  Am.  Dec.  204.     Mass.— Al- 
len r.  Chicago  Pneumatic  Tool  Co.,  205 
Mass.  569,  91  N.  E.  887.    Mich.— Hinch- 
man  v.   Matheson   Motor   Car   Co.,   151 
Mich.  214,  115  N.   W.  48.     Miss.— Wil- 
liams V.  Luckett,  77  Miss.   394,  26  So. 
967;    Armfield   v.    Nash,   31    Miss.    361; 
Prichard  v.  Martin,  27  Miss.  305.  Mont. 
Isaacs  V.  McAndrew,  1  Mont.  437.  N.  C. 
Smith  V.  Cashie  &  Chowan  R.  &  Lumb. 
Co.,   142  N.   C.   26,   54   S.   E.   788,  5   L. 
R.  A.   (N.  S.)   439:  Markham  v.  Mark- 
ham,  110  N.  C.  356,  14  S.  E.  963;  Brink- 
ley  V.  Swicegood,   65   N.   C.   626;   Hen- 
drickson    v.    Anderson,    50    N.    C.     246. 
Pa. — Allen   v.    Colliery   Engineers'    Co., 
196  Pa.  512,  46  Atl.  899;  Kirk  v.  Hart- 
man,   63   Pa.   97;    Fereira   v.   Sayres,  5 
Watts  &  S.  210,  40  Am.  Dec.  496;  Hever 
V.  Cunningham  Piano  Co.,  6  Pa.  Super. 
504;  Stradley  v.  Bath  Portland  Cement 
Co.,  19  Pa.  Dist.  45.     S.  C.-^Sistare  v. 
People's   Supply   Co..   87   S.   C.   171,   69 
S.  E.  152;  Bradshaw  v.  Branan,  5  Rich. 
L.    465;    Byrd    v.    Boyd,    4    McCord    L. 
246,  17  Am.  Dec.  740:  Cox  v.  Adams,  1 
Nott    &   McC.    284:    Watts   v.   Todd,    1 
McMull.  L.   26.     Wyo.— Dunn  v.  Here- 
ford, 1  Wyo.  206. 

[a]  In  Louisiana  d")  when  a  servant 
is  wrongfully  discharged  before  the  ex- 
piration of  the  term  of  his  employ- 
ment, his  salary  for  the  unexpired  por- 
tion of  the  term  accrues  imiiiodiately 
(Sherburne  v.  Orleans  Cotton  Press,  15 
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tion  or  any  part  of  it  is  to  be  paid  during  the  term,  as  in  case  of 
monthly  salaries  or  wages,  he  may  sue  as  each  installment  becomes 
due  instead  of  waitin":  until  the  expiration  of  the  term  and  then 
suing  for  the  full  amount.'^ 

2.  Electing  One  Remedy  as  Bar  to  Other,  etc.-^  —  While  the 
servant  or  employee,  who  has  been  wrongfully  discharged,  may  elect 
to  treat  the  contract  as  rescinded  and  sue  on  the  quantum  meruit,^" 
or  as  continuing  and  bring  an  action  for  damages  for  the  breach 
thereof,"^  he  will  not  be  allowed  to  bring  more  than  one  of  these 
alternative  actions,  either  simultaneously  or  by  successive  actions; 
having  elected  to  pursue  either,  he  is  barred  from  pursuing  the 
other.^^     So  also  a  recovery  in  an  action  for  damages  for  breach  of 


La.  360;  Beckman  v.  New  Orleans  Cot- 
ton Press  Co.,  12  La.  67;  Alba  t\ 
Moriarty  &  Co.,  36  La.  Ann.  680;  Leche 
r.  CLiverie,  25  La.  Ann.  308;  Shoe- 
maker V.  Bryan,  12  La.  Ann.  697;  Angel- 
loz  V.  Rivollet,  2  La.  Ann.  652;  Shea 
f.  Schlatre,  1  RoK  319).  (2)  and  an 
action  for  the  entire  sum  may  be  in- 
stituted immediately.  Chevalier  v. 
Borie,  3   La.   299. 

28.  See  the  following:  Ala. — Liddell 
i\  Chidcster,  84  Ala.  508,  4  So.  426,  5 
Am.  St.  Bcp.  387;  Wilkinson  r.  Black, 
80  Ala.  329;  Strauss  v.  Meertief,  64 
Ala.  299,  38  Am.  Rep.  8;  Fowler  v. 
Armour,  24  Ala.  194.  Ga. — Moore  V. 
Kelly  &  Jones  Co.,  Ill  Ga.  371,  36 
S.  E.  802;  Kennedy  v.  McCarthy,  73 
Ga.  346;  Isaacs  r.  Davies,  68  Ga.  169; 
Blum  V.  Holitzer,  53  Ga.  82.  111.— This 
was  formerly  the  rule  in  Illinois  ac- 
cording to  Hamlin  r.  Race,  78  111.  422; 
Hostettler  r.  Mushrush,  194  111.  App. 
58;  American  Glucose  Co.  v.  Lubitz,  71 
111.  App.  638;  Trawick  r.  Peoria  &  Ft. 
C.  Street  R.  Co.,  68  111.  App.  156.  For 
jiresent  rule,  see  Dohortv  v.  Schipper, 
250  Til.  128,  95  N.  E.  74,  Ann.  Cas. 
191 2B,  364,  34  L.  R.  A.  (N.  S.)  557. 
la. — Weeksman  r.  Powell,  160  N.  W. 
377.  Miss.— Williams  r.  Luckett,  77 
Miss.  394,  26  So.  967;  Armfield  v.  Nash, 
31  Miss.  361.  N.  C— Smith  r.  Cashie 
&  Chowan  R.  &  L.  Co.,  142  N.  C.  26, 
58  S.  E.  788,  5  L.  R.  A.  (N.  S.)  439; 
Markham  r.  Markham,  110  N.  C.  356, 
14  S.  E.  963.  Pa.— Allen  r.  Colliery 
Engineers'  Co.,  196  Pa.  512,  46  Atl. 
899;  Stradlev  v.  Bath  Portland  Cement 
Co.,  19  Pa.  bist.  45. 

Compare  infra.  I,  B,  2. 

[a]  Recovery  No  Bar. — A  recovery 
for  one  instalment  is  no  bar  to  an  ac- 
tion for  the  next  instalment.  Igaacs  v. 
Davies,  68  Ga.   160. 

VoL  ZIX 


29.  As  to  choice  and  election  of 
remedies  generally,  see  5  Siandard 
pROC.  78,  ct  seq. 

Former  judgment  as  merger  or  bar, 
see  15  Standard  Proc.  485,  et  seq. 

30.  See  supra,  I,  B,  1. 

31.  See  .supra,  I,  B,  1. 

32.  See  the  following:  Ark. — Van 
Winkle  i'.  Satterfield,  58  Ark.  617,  25 
S.  W.  1113,  23  L.  R.  A.  853.  Colo. 
Saxonia  Min.  &  Reduction  Co.  v.  Cook, 
7  Colo.  569,  4  Pac.  1111.  Ga.— Golucke 
r.  Lowndes  Countv,  123  Ga.  412,  51 
S.  E.  406.  111.— bohertv  v.  Schipper, 
250  111.  128,  95  N.  E.  74,  Ann.  Cas. 
1912B,  364,  34  L.  R.  A.  (N.  S.)  557; 
Mt.  Hope  Cemeterv  Assn.  v.  Weiden- 
mann,  139  111.  67,  28  N.  E.  834.  Kan. 
James  r.  Parsons,  R.  &  Co.,  70  Kan. 
156,  78  Pac.  438.  Md.— Keedv  r.  Long, 
71  Md.  385,  18  Atl.  f04,  5  L.  R.  A. 
759;  Keedy  v.  Crane,  71  Md.  395,  18 
Atl.  707.  Mass. — Brown  v.  Woodbury, 
183  Mass.  279,  67  N.  E.  327.  N.  Y. 
Colburn  r.  Woodworth,  31  Barb.  381 ; 
Levin  r.  Standard  Fashion  Co.,  16  Daly 
404,  11  N.  Y.  Supp.  706,  34  N.  Y.  St. 
299;  Moody  r.  Leverich,  4  Dalv  401, 
14  Abb.  Pr.  (N.  S.)  145.  N.  D.— Mc- 
Lean r.  News  Pub.  Co.,  21  N.  D.  89,  129 
N.  W.  93.  S.  C— Watts  r.  Todd,  1 
McMull.  L.  26.  Eng. — Goodman  v. 
Pocock,  15  Q.  B.  576,  69  E.  C.  L.  576, 
19  L.  J.  Q.  B.  410.  14  Jur.  1042,  117 
Eng.  Reprint  577. 

[a  I  When  he  pursues  one  of  the 
two  remedies  (1)  he  of  necessity  aban- 
dons the  other;  and  a  recovery  in  one 
is  a  complete  bar  to  any  subsc'iuent 
action  on  the  other.  This  is  so,  be- 
cause the  two  remedies  are  alternative. 
Keedv  r.  Long,  71  Md.  385,  18  Atl. 
704,  5  L.  R.  A.  759.  (2^  It  is  quite 
evident  he  cannot  at  one  time  claim 
relief   on   the    theory    of    no   contract 
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such  a  contract  in  a  bar  to  subsequent  actions  for  the  breach  of  the 
same  contract,  even  though  the  compensation  under  the  contract  was 
payable  in  instalhiients.^^     Even  where  the  doctrine  of  constructive 


and  at  another  claim  under  the  con- 
tract.    James  r.  Parsons,  Eich   &   Co., 

70  Kan.  156,  78  Pac.  438. 

[b]  Where  the  declaration  contains 
two  counts,  one  based  on  the  quantum 
meruit  and  one  for  damages  for  breach 
of- the  contract  of  employment,  plain- 
tiff may,  at  close  of  evidence,  elect 
to  strike  out  one  count  and  proceed 
upon  the  other.  Brown  v.  Woodbury, 
183  Mass.  279,  67  N.  E.  327. 

[c]  But  in  New  York  (1)  the  rule 
obtains  that  a  judgment  in  an  action 
for  damages  for  breach  of  the  contract 
of  employment  does  not  bar  a  sub- 
sequent action  for  the  compensation 
due  under  the  contract  prior  to  the 
dismissal.  Perry  v.  Dickerson,  85  N. 
Y.  345,  39  Am.  Rep.  663.  (2)  Con- 
versely, a  recovery  for  the  wages  due 
prior  to  the  wrongful  discharge  will 
not  bar  a  subsequent  action  for  dam- 
ages for  breach  of  the  contract.  See 
Levin  v.  Standard  Fashion  Co.,  16  Daly 
404,  11  N.  Y.  Supp.  706,  34  N.  Y.  St. 
299. 

[d]  Separate  Count  for  Wages 
Earned  and  Due. — The  servant  may 
bring  his  action  for  damages  for  breach 
of  the  contract,  and  mav  in  a  sep- 
arate count  sue  for  wages  earned  and 
due  by  the  terms  of  the  contract,  at 
the  time  of  the  discharge.  Weed  v. 
Burt,  78  N.  Y.  191;  Howard  v.  Daly, 
61  N.  Y.  362,  19  Am.  Rep.  285;  Arnold 
V.  Adams,  27  App.  Div.  345,  49  N.  Y. 
Supp.  1041.  And  see  Berg  v.  Carroll, 
16  Daly  73,  9  N.  Y.  Supp.  509,  30  N.  Y. 
St.  675. 

33.  See  the  following:  Conn. — Viall 
V.  Lionel  Mfg.  Co.,  90  Conn.  694,  98 
Atl.  329.  111. — Doherty  v.  Schipper, 
250  111.  128,  95  N.  E.  74,  Ann.  Cas. 
1912B,  364,  34  L.  R.  A.  (N.  S.)  557; 
Monarch  Cycle  Mfg.  Co.  v.  Mueller,  83 
111.  App.  359;  Jones  v.  Dunton,  7  111. 
App.  580.  Ind. — Hamilton  v.  Love,  152 
Ind.  641,  53  N.  E.  181,  54  N.  E.  437, 

71  Am.  St.  Rep.  384  (reversing  43  N. 
E.  873);  Aetna  Life  Ins.  Co.  v.  Nexsen, 
84  Ind.  347,  43  Am.  Rep.  91.  Ky. 
Bridgeford  &  Co.  v.  Meagher,  144  Ky. 
479,  139  S.  W.  750.  Md.— Olmstead  v. 
Bach,  78  Md.  132,  27  Atl.  501,  44  Am. 
St.  Rep.  273,  22  L.  R.  A.  74.  Mass. 
Cuttsr   V.    Gillette,   163    Mass.    95,    39 


N.  E.  1010.  Mo.— Booge  v.  Pacific  R. 
R.  Co.,  33  Mo.  212.  82  Am.  Dec.  160; 
Soursin  v.  Salorgne,  14  Mo.  App.  486. 
N.  J. — Larkin  v.  Hecksher,  51  N.  J  L 
133,  16  Atl.  703,  3  L.  R.  A.  137.  N.  Y. 
McCargo  r.  Jergens,  206  N.  Y.  363,  99 
N.  E.  838;  Howard  v.  Daly  61  N.  Y. 
362,  19  Am.  Rep.  285;  Wieland  V.  Will- 
cox,  40  App.  Div.  213.  57  N.  Y.  Supp. 
1038.  Ohio. — James  v.  Allen  County,  44 
Ohio  St.  226,  6  N.  E.  246,  58  Am.  Rep. 
821.  Pa. — Allen  v.  Colliery  Engineers' 
Co.,  196  Pa.  512,  46  Atl.  899;  Moaer 
V.  Guaranty  Trust  &  S.  D.  Co.,  2  Sad. 
183,  3  Atl.  454;  Eisenhower  v.  School 
District,  13  Pa.  Super.  51;  Stradley  v. 
Bath  Portland  Cement  Co.,  19  Pa.  Dist. 
45.  Tenn.— Menihan  Co.  v.  Hopkins, 
129  Tenn.  24,  164  S.  W.  775,  Ann.  Cas. 
1916A,  470;  East  Tennessee,  V,  &  G. 
R.  R.  Co.  V.  Staub,  7  Lea  397.  Tex. 
Litehenstein  v.  Brooks,  75  Tex.  196,  12 
S.  W.  975.  Wash.— Carmean  v.  North 
American  Transp.  &  T.  Co.,  45  Wash. 
446,  88  Pac.  834,  122  Am.  St.  Rep.  930, 
8  L.  R.  A.  (N.  S.)  595.  W.  Va. 
Jameson  v.  Board  of  Education,  89  S. 
E.  255.  Eng. — Barnsley  v.  Taylor,  37 
L.  J.  Q.  B.   (N.  S.)   39. 

[a]  But  see  McMullan  v.  Dickinson, 
60  Minn.  156,  62  N.  W.  120,  51  Am. 
St.  Rep.  511,  27  L.  R.  A.  409,  wherein 
the  court  said:  "His  (the  employee's) 
remedy  is  for  damages  for  breach  of 
the  contract,  and  not  for  wages  for 
its  performance.  But  the  courts, 
which  deny  his  right  to  recover  wages 
as  for  constructive  service,  have  denied 
him  any  remedy  except  one  for  dam- 
ages, which,  if  seemingly  more  logical 
in  theory,  is  most  absurd  in  its  prac- 
tical results.  These  courts  give  him 
no  remedy  except  the  one  which  Is 
given  for  the  recovery  of  loss  of  profits 
for  the  breach  of  other  contracts,  and 
hold  that  the  contract  is  entire,  even 
though  the  wages  are  payable  in  in- 
stallments, and  that  he  exhausts  his 
remedy  by  an  action  for  a  part  of  such 
damages,  no  matter  how  long  the  con- 
tract would  have  run  if  it  had  not 
been  broken.  ...  No  one  action  to 
recover  all  the  damages  for  such  a 
breach  of  such  a  contract  can  furnish 
any  adequate  remedy,  or  do  anything 
lik«    substantial    justice    between    th« 
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sen'ice  obtains,^*  it  has  been  held  that  a  recovery  once  had,  whether 
it  be  upon  a  count  for  damages  for  breach  of  the  contract  or  upon 
an  indebitatus  assumpsit  count  for  services  wliieh  could  have  been 
rendered,  bars  subsequent  recovery  i^s  but  the  general  rule  in  these 
jurisdictions  is  that  if  any  part  of  the  compensation  is  to  l)e  paid 
in  installments,  the  employee  may  sue  as  each  installment  becomes 
due;  one  recovery  is  not  a  bar  to  a  recovery  on  future  install- 
ments.^^ An  action  based  upon  constructive  service  in  a  jurisdiction 
where  such  an  action  is  not  recognized  is  not  a  bar  to  a  subsequent 
action  for  damages  for  breach  of  the  contract  of  employment. ^^ 

3.     Pleadings. —  a.      Declaration    or    Complaint.^^  —  (I.)    Generally. 
The  general  rule  obtains  in  actions  for  wrongful  discharge  that  the 


parties.  ...  It  is  our  opinion  that 
the  servant  wrongfully  discharged  is 
entitled  to  indenuiity  for  loss  of  wages, 
and  for  the  full  measure  of  this  in- 
demnity the  master  is  clearly  liable. 
This  liability  accrues  by  instalments  on 
successive  contingencies.  Each  con- 
tingency consists  in  the  failure  of  the 
servant  without  his  fault  to  earn,  dur- 
ing the  instalment  period  named  in 
the  contract,  the  amount  of  wages  which 
he  would  have  earned  if  the  contract 
had  been  performed,  and  the  master 
is  liable  for  the  deficiency.  This  rule 
of  damages  is  not  consistent  with  the 
doctrine  of  constructive  service,  but  it 
is  the  rule  which  has  usually  been  ap- 
plied by  the  courts  which  adopted  that 
doctrine.  Under  that  doctrine  the  mas- 
ter should  be  held  liable  to  the  dis- 
charged servant  for  wages  as  if  earned, 
while  in  fact  he  is  held  only  for  in- 
demnity for  loss  of  wages.  The  fiction 
of  constructive  service  is  false  and 
illogical,  but  the  measure  of  damage- 
given  under  that  fiction  is  correct  and 
logical.  It  is  simply  a  case  of  a  wrong 
reason  given  for  a  correct  rule.  In- 
stead of  rejecting  the  false  reason  and 
retaining  the  correct  rule,  many  courts 
have  rejected  both  the  rule  and  the 
reason.  In  our  opinion,  this  rule  of 
damages  should  be  retained;  but  the 
true  ground  on  which  it  is  based  is 
not  that  of  constructive  service,  but 
the  liability  of  the  master  to  indemnify 
the  discharged  servant,  not  to  pay  him 
wages,  and  this  indemnity  accrues  by 
instalments.  The  original  breach  is  not 
total,  but  the  failure  to  pay  the  suc- 
cessive instalments  constitutes  suc- 
cessive breaches.  Since  the  days  of 
Lord  Ellenborough  this  class  of  cases 
has  been  in  some  courts  an  exception 
to  the  rule  that  there  can  be  but  one 
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action  for  damages  for  the  breach  of 
a  contract,  and  there  are  strong  rea- 
sons why  it  should  be  an  exception. 
Because  the  discharged  servant  may, 
if  he  so  elects,  bring  successive  actions 
for  the  instalments  of  indemnity  as 
they  accrue,  it  does  not  follow  that 
he  cannot  elect  to  consider  the  breach 
total,  and  bring  one  action  for  all  his 
damages,  and  recover  all  of  the  same 
accruing  up  to  the  time  of  trial.  .  .  . 
Rut  the  wrongdoer  can  have  no  such 
election.  lie  should  not  be  allowed 
to  take  advantage  of  his  own  wrong, 
and,  for  the  purpose  of  preventing  the 
use  of  any  adequate  remedy  and  de- 
feating any  adequate  recovery,  to  in- 
sist that  his  own  breach  is  total.'' 

[bj  "The  peculiar  doctrine  of  suc- 
cessive liability  for  loss  of  wages,  as 
if  upon  a  contract  of  continuing  in- 
demnity, announced  by  the  Minnesota 
court  in  IMcMullan  r.  Dickinson,  60 
Minn.  15G,  62  N.  W.  120,  27  L.  R.  A. 
400,  51  Am.  St.  Rep.  511,  to  be  the 
proper  rule,  where  a  servant  has  been 
wrongfully  discharged,  we  do  not  find 
to  be  followed  by  any  other  court. 
Such  a  rule  produces  a  multiplicity  of 
suits  for  one  and  the  same  wrong,  and 
tends  to  encourage  idleness  in  the  dis- 
charged servant.  Although  wrongfully 
discharged,  a  servant  still  owes  a  duty, 
l)oth  to  himself  and  to  society,  to  be 
<liligent  in  trying  to  secure  other  em- 
plovment."  Jameson  r.  Board  of  Edu- 
cation (W.  Va.),  SO  S.  E.  255. 

34.  See  snina,  I,  B,  1. 

35.  See  Kahn  v.  Kahn,  24  Neb.  709, 
40  N.  W.  135. 

36.  See  nvpra,  I,  B,  1,  note  28. 

37.  Derosia  v.  Ferland,  86  Vt.  15,  83 
Atl.  271. 

38.  S(>o  generally  the  title  "Declara- 
tion and  Complaint." 
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ultimate  facts,  and  not  mere  evidentiary  facts,  should  be  alleged  in 
the  declaration  or  complaint.^^  It  is  sometimes  difficult  to  determine 
from  the  declaration  or  complaint  whether  it  is  an  action  upon  the 
quantum,  meruit,  or  for  damages  for  breach  of  the  contract  of  em- 
ployment, or  an  action  for  wages.^° 

(II.)  In  Action  for  Damages  for  Breach  of  Contract.4i  —  The  necessary 
allegations  in  a  declaration  or  complaint  to  recover  damages  for  the 
breach  of  a  contract  of  employment  are :  an  allegation  of  the  execution*^ 


39.  See  Weeksman  v.  Powell  (Iowa), 
160  N.  W,  377,  and  generally  6  Stand- 
ard Proc.  695,  et  seq. 

40.  See  infra,  the  eases  cited  in  this 
note. 

[a]  Thug,  where  the  petition  sets  out 
the  contract  of  employment,  and  shows 
that  services  were  rendered  and  moneys 
expended  in  the  execution  of  it,  but 
proceeds  to  aver  that  defendant  wrong- 
fully discharged  the  plaintiff,  and  then 
states  the  value  of  the  services  ren- 
dered and  moneys  expended,  and  prays 
judgment  therefor,  less  the  amount  re- 
ceived, it  declares  on  quantum  meruit 
and  not  for  breach  of  contract.  Glover 
V.  Henderson,  120  Mo.  367,  25  S.  W. 
175,  41  Am.  St.  Rep.  695. 

[b]  A  complaint  states  an  action 
for  breach  of  contract  of  employment 

and  not  for  wages  which  alleges  a  con- 
tract of  employment  to  run  a  store 
at  a  certain  salary,  that  the  defendant 
wrongfully  discharged  plaintiff  and  has 
since  prevented  him  from  performing 
his  part  of  the  agreement,  notwith- 
standing the  plaintiff  tendered  his 
services,  and  which  sets  out  the 
amount  of  plaintiff's  salary  for  the 
period  of  the  contract  subsequent  to 
the  breach,  and  alleges  that  the  plain- 
tiff has  suffered  damage  in  that  sum. 
Murray  v.  O'Donohue,  109  App.  Div 
696,  06  X  Y.  Supp.  335. 

[e]  So  where  a  complaint  alleged 
plaintiff's  employment  for  a  specified 
term,  his  wrongful  discharge  prior  to 
the  expiration  of  the  term,  and  his 
ability  and  willingness  to  perform  the 
work  required,  and  demands  judgment 
for  a  specified  amount  of  money,  the 
complaint,  not  having  been  assailed  bv 
demurrer,  will  be  construed  to  state 
a  cause  of  action  for  damages  for 
breach  of  contract,  and  not  an  action 
for  wages.  Quick  v.  Swing,  53  Ore. 
149,  99  Pac.  418. 

[d]  So  a  count  of  a  declaration  set 
OT)  that  the  plaintiff  was  hired  by  the 


defendant  to  work  as  clerk  and  sales- 
man in  the  defendant's  store;  that  he 
was  wrongfully  discharged  by  the  de- 
fendant; and  that  by  reason  of  "the 
wrongful  act  of  the  defendant  in  so 
discharging  him"  he  lost  the  value  of 
his  services  and  sustained  various  other 
losses;  and  following  these  allegations 
the  plaintiff  alleged  that  the  total  of 
the  losses  enumerated  is  due  him  ''on 
account  of  the  said  contract."  It  was 
held  that  the  basis  of  recovery  under 
such  count  was,  not  upon  constructive 
service,  but  upon  damages  claimed  to 
have  resulted  from  the  wrongful  dis- 
charge of  the  plaintiff  by  the  defend- 
ant. Derosia  v.  Ferland,  86  Vt.  15,  83 
Atl.   271. 

[e]  Where  the  plaintiff  declared  on 
the  common  counts  and  a  special  count 
setting  up  the  contract  and  its  breach, 
and  accompanying  the  common  counts 
was  a  bill  of  particulars,  one  item  of 
which  claimed  damages  for  the  breach 
in  the  amount  plaintiff  would  have 
earned  if  allowed  to  complete  the  con- 
tract, it  was  held  that  defendant's 
claim  that  the  special  count  was  not 
for  breach  of  contract,  but  was  to  re- 
cover wages,  is  untenable,  defendant 
not  having  been  misled.  Webb  v.  De- 
pew,  152  Mich.  698,  116  N.  W.  560, 
125  Am.  St.  Eep.  431,  16  L.  R.  A.  (N. 
3.)  813. 
.,  41.     Compare  supra,  T,  A. 

42.  Ala.— Marx  v.  Miller,  134  Ala. 
347,  32  So.  765.  Ga.— Saunders  v.  At- 
lanta &  F.  R.  Co.,  83  Ga.  437,  10 
S.  E.  266.  Mass.— See  Mullaly  v.  Aus- 
tin, 97  Mass.  30.  Okla.— Sharpless  Sep- 
arator Co.  V.  Gray,  161  Pac.  1074. 

See  also  Carter  v.  Richart  (Ind.  App.), 
114  N.  E.  110. 

[a]  Sufftcient  Averment. — An  allega- 
tion that  in  March,  1911,  plaintiff  con- 
tracted with  defendant  to  work  for  him 
until  January  1,  1912,  at  and  for  a 
designated  contract  price  per  month, 
sufl&cieutly  avers  a  contract  of  employ- 
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of  the  contract,  an  averment  as  to  its  terms,*'  an  allegation  of  its 
breach  by  a  wrongful  discharge  prior  to  the  expiration  of  the  term 
of  service;**  an  allegation  of  the  performance  or  readiness  to  per- 


ment.     Bedell  v.  Berwick,  142  Ga.  146, 

82  S.  E.  564. 

43.  Ala.— Marx  v.  Miller,  134  Ala. 
347,  32  So.  765;  Hartsell  r.  Masterson, 
132  Ala.  275,  31  So.  616.  Ind.— Niagara 
Fire  Ins.  Co.  r.  Greene,  77  Ind.  590. 
Vt.— See  Chamberlin  v.  Scott,  33  Vt. 
80. 

[a]  The  complaint  usually  sets  forth 
the  contract  of  emplovmont.  Quick  v. 
Swing,  53  Ore.  149,  99'  Pac.  418. 

[b]  Time  of  Employment.  —  The 
complaint  must  specifically  set  out  the 
time  when  the  employment  was  to  be- 
gin and  the  time  for  which  it  was 
to  continue,  and  if  it  fails  so  to  do, 
objection  may  be  made  to  the  intro- 
duction of  evidence  on  the  ground  that 
the  complaint  fails  to  state  a  cause  of 
action.  Prcseott  v.  Puget  Sound  Bridge 
&  D.  Co.,  31   Wash.  177,  71  Pac.  772. 

[c]  Holding  Over  After  Term  of 
Contract. — When  plaintiff  suing  for 
breach  of  contract  of  employment  al- 
leges in  substance  that  in  April,  1897, 
he  entered  into  a  contract  by  which  it 
was  agreed  in  consideration  of  his  faith- 
fully serving  defendant  for  the  period 
from  January  1,  1897,  to  December  31, 

1897,  the  hiring  be  considered  a  yearly 
one  at  a  certain  compensation  per  year, 
etc.,  and  that  he  held  over  and  con- 
tinued in  the  employ  of  the  defendant 
on  the  election  of  defendant  to  con- 
tinue  the    employment    for     the    years 

1898,  1899  and  1900,  the  complaint  is 
not  subject  to  demurrer,  although  there 
was  no  allegation  that  plaintiff  served 
from  January  1  to  April,  1897.  And 
on  demurrer,  a  complaint  in  which  tho 
facts  alleged  inferentially  show  that 
defendant  assented  to  the  continuance 
of  the  employment  will  be  upheld,  al- 
though such  fact  is  not  alleged  in  terms. 
Treffinger  v.  Groh's  Sons,  112  App.  Div, 
250,  98  N.  Y.  Supp.  291. 

44.  See  the  following:  Ala. — Marx 
V.  Miller,  134  Ala.  347,  32  So.  765; 
Hartsell  v.  Masterson,  132  Ala.  275, 
31  So.  616.  Colo.— Saxonia  M.  &  R. 
Co.  t".  Cook,  7  Colo.  569,  4  Pac.  1111. 
Ga. — Saunders  v.  Atlanta  &  F.  R.  Co., 

83  Ga.  437,  10  S.  E.  266.  lU.— White 
V.  Gray,  4  111.  App.  228.  Ind.— Hamil- 
ton V.  Love,  152  Ind.  641,  53  N.  E. 
181,  54  N.  E.  437,  71  Am.  St.  Rep.  384. 
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I  Mass. — Mullaly  r.  Austin,  97  Mass.  30. 
I  Okla. — Sharploss  Separator  Co.  v.  Gray, 
!  161    Pac.   1074.     Ore.— Quick   v.  Swing, 
53  Ore.  149,  99  Pac.  418. 

[aj  Compare  Linton  r.  Unexcelled 
Fireworks  Co.,  124  N.  Y.  533,  27  N.  E. 
406  (holding  it  "necessary  for  him  to 
aver  and  prove  that  he  was  discharged 
before  his  term  of  service,  as  provided 
by  the  contract,  had  expired,  but  it 
was  not  necessary  that  he  should,  spe- 
cifically or  in  express  terms,  aver  or 
prove  that  he  was  discharged  without 
cause,  as  a  discharge  before  the  de- 
termination of  the  stipulated  period 
was  prima  facie  a  violation  of  the 
agreement");  also  Toube  v.  Rubin- 
Blankfort  Co.,  63  Misc.  298,  116  N.  Y. 
Supp.  673. 

[b]  "The  facts  constituting  the 
breach  should  have  been  alleged;  not 
the  evidence  of  those  facts,  but  simply 
a  clear  and  concise  statement  of  such 
facts;  ultimate,  not  evidential  facts, 
must  be  pleaded.  In  other  words,  if 
the  breach  consisted  in  a  wrongful  dis- 
charge of  the  plaintiff  by  the  defendant 
before  the  end  of  the  term  of  employ- 
ment, such  wrongful  discharge,  as  a 
breach  of  the  contract,  should  have 
been  averred  as  the  fact  constituting 
the  cause  of  action."  Saxonia,  M.  & 
R.  Co.  V.  Cook,  7  Colo.  569.  4  Pac. 
1111. 

[cj  Sufficient  Averment  of  Dis- 
charge.— Where  the  declaration  or  com- 
plaint alleged  that  at  a  designated 
time,  pending  the  term  of  employment 
and  while  the  servant  was  engaged  in 
performing  the  work  for  which  she  was 
employed,  the  master  ordered  her  to 
leave  the  place,  and  on  being  reminded 
by  her  of  the  existence  of  the  con- 
tract, threatened  to  put  her  out  of  tho 
building  in  which  she  worked,  and  made 
a  motion  toward  her  as  if  to  execute 
the  threat,  when  the  servant,  to  pre- 
vent the  execution  of  the  threat,  left 
the  building,  it  sufficiently  alleged  a 
discharge  from  the  employment,  aS 
against  a  general  demurrer.  Bedell  v. 
Berwick,  142  Qa.  146,  82  S.  E.  564. 

fd"!  An  averment  of  a  formal  dis- 
charge (1)  of  plaintiff  by  defendant  is 
not  necessary.  East  Tennessee,  V.  &  Q. 
R.  R.  Co.  i-.'Staub,  7  Lea  (Tenn.)  397. 
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form,  on  the  part  of  the  plaintiff,"  though  upon  this  proposition  there 
are  authorities  to  the  contrary;*®  and  an  allegation  of  the  damages 
sustained  by  the  plaintiff.*^  The  complaint  must  allege  what  wages, 
if  any,  plaintiff  was  receiving  from  defendant;*^  and  that  plaintiff 
was  unable  to  obtain  similar  employment  at  the  same  or  better  wages,*' 


(2)  Compare  Winsor  v.  Silica  Brick 
Co.,  31  Cal.  App.  85,  159  Pac.  877, 
wherein  the  only  averment  in  the  com- 
plaint which  it  may  be  claimed  charges 
that  the  plaintiff  was  discharged  was 
that  the  defendant  refused  ' '  to  per- 
form the  contract  any  longer  or  fur- 
ther or  in  whole  or  in  part  or  to  any 
extent,"  and  still  so  refuses,  and  that 
the  plaintiff  has  been  prevented  from 
performing  the  contract  in  any  respect 
or  at  all  by  reason  of  the  "aforesaid 
refusal  and  continued  refusal  of  said 
defendant."  The  court  said  that  "it 
is  clear  that  it  falls  far  short  of  being 
a  direct  allegation  that  the  plaintiff 
was  discharged  from  the  employment 
of  the  defendant." 

[e]  Time  of  Discharge. — It  is  not 
necessary  to  aver  the  precise  day  or 
month  of  the  year  when  the  plaintiff 
was  discharged.  Spencer  v.  Trafford, 
42  Me.  1. 

45.  See  the  following:  IMass. — ^Mul- 
laly  V.  Austin,  97  Mass.  30.  Okla. 
Sharpless  Separator  Co.  v.  Gray,  161 
Pac.  1074.  Ore. — Quick  v.  Swing,  53 
Ore.  149,  99  Pac.  418. 

[a]  Offer  To  Perform.  —  It  is  not 
necessary  to  allege  "that  the  plaintiff 
offered  to  perform  his  part  of  the 
agreement."  It  is  suflS.cient  to  aver 
that  he  was  willing  to  do  so,  and 
was  prevented  by  the  other  party. 
Hunt  V.  Crane,  33  Miss.  669,  69  Am. 
Dec.  381.  See  also  Wallis  v.  Warren, 
4  Exch.  (Eng.)  361,  7  Dowl.  &  L.  58, 
18  L.  J.  Ex.  449. 

46.  Marx  r.  Miller,  134  Ala.  347,  32 
So.  765;  Sisskin  v.  Workmen's  Circle, 
179  App.  Div.  645,  167  N.  Y.  Supp. 
62  (for  the  cause  of  action  is  predicated 
not  on  performance,  but  upon  defend- 
ant's prevention  of  performance);  Mur- 
ray V.  O'Donohue,  109  App.  Div.  696, 
96  N.  Y.  Supp.  335:  Allen  i'.  Glen 
Creamerv  Co.,  101  App.  Div.  306,  91 
N.  Y.  Supp.  935;  Hart  v.  Sherman,  160 
N.  Y.  Supp.  844.  Compare  Spindle  v. 
Cooper,  46  Misc.  569,  92  N.  Y.  Supp. 
822. 

47.  Mass. — Mullaly  v.  Austin,  97 
Mass.  30.      Okla. — Sharpless  Separator 


Co.  V.  Gray,  161  Pac.  1074.    Ore.— Quick 
f.  Swing,  "53  Ore.  149,  99  Pac.  418. 

[aj  An  allegation  setting  out  what 
plaintiff  would  have  earned  under  the 
contract  and  praying  for  judgment 
therefor,  suflSciently  alleges  damage. 
Hamilton  v.  Love,  152  Ind.  641,  53  N. 
E.  181,  54  N.  E.  437,  71  Am.  St.  Kep. 
384,  reversing  43  N.  E.  873. 

[b]  The  fact  that  the  damages 
claimed  are  denominated  salary  instead 
of  damages  does  not  render  a  declara- 
tion to  recover  damages  for  the  breach 
of  a  contract  for  employment  fatally 
defective,  where  the  declaration  con- 
tains the  necessary  allegations  to  con- 
stitute a  cause  of  action  for  damages 
for  breach  of  contract.  Sharpless  Sep- 
arator Co.  V.  Gray  (Okla.),  161  Pac. 
1074.  See  also  Allen  v.  Glen  Creamery 
Co.,  101  App.  Div.  306,  91  N.  Y.  Supp. 
935  (holding  that  the  fact  that  the 
complaint  demands  money  as  due  rather 
than  by  way  of  damages,  does  not 
necessarily  render  it  defective) ;  Wil- 
liams t'.  Connors,  53  App.  Div.  599,  66 
N.  Y.  Supp.  11;  Winkler  v.  Eacine 
Wagon  &  Carriage  Co.,  99  Wis.  184,  74 
N,  W.  793,  holding  that  an  averment 
or  conclusion  of  complaint  that  there 
is  now  "due  the  plaintiff  by  virtue 
of  such  contract"  a  certain  sum,  nam- 
ing the  balance  which  he  would  have 
earned  under  the  contract,  does  not 
make  it  an  action  for  wages. 

[c]  All  allegation  of  special  damages 
is  not  necessary,  where  special  damages, 
not  necessarily  incidental  to  the  breach 
alleged,  are  not  claimed.  Such  dam- 
ages as  necessarily  result  from  a  breach 
of  contract  need  not  be  averred.  Mul- 
laly V.  Austin,  97  Mass.  30.  See  gen- 
erally 11  Standard  Proc.  1009. 

[d]  Nominal  damages  may  be  re- 
covered on  the  mere  allegation  of 
breach  of  contract.  John  C.  Lewis  Co. 
V.  Scott,  95  Ky.  484,  26  S.  W.  192,  44 
Am.   St.   Rep.   251. 

48.  Hartsell  v.  Masterson,  132  Ala. 
275,  31  So.  616;  Westwater  v.  Grace 
Church,  140  Cal.  339,  73  Pac.  1055. 

49,  Westwater  v.  Grace  Church,  140 
Cal,  339,  73  Pac.  1055;  Dufficy  f.  Bren- 
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tlioiifrh.  in  somo  jurisdictions,  plaintiff  nood  not  allopre  that  ho  nsod 
reasonable  diligence  to  obtain  the  same  or  similar  employment,'"  it 
being  a  matter  of  dofense,'^^  which  it  is  well  settled  the  declaration  or 
complaint  need  not  nogative."  Failure  to  find  other  employment, 
or  finding  it,  the  failure  to  receive  as  much  as  plaintiff  would  have 
been  paic?  under  the  contract,  are  in  the  nature  of  special  damages, 
and  must  be  specially  pleaded.^^  It  need  not  be  averred  that  the 
plaintiff  was  not  paid." 

(III.)  In  Action  on  the  Quantum  Meruit.  — "Where  the  action  is  on  a 
quantum  meruit  for  the  value  of  the  services  actually  rendered  prior 
to  the  wrongful  discharge,^'  it  is  necessary  to  allege  the  time  of  the 
employment  :="  also  a  promise  to  pay  for  the  services,  or  facts  from 
which*  such  a  promise  would  be  implied.'^^ 


nan,  10  Ky.  L.  Ecp.  G37.  But  see  Beis- 
sel  v.  Vermillion  Fanners  Elev.  Co., 
102  Minn.  229,  113  N.  W.  57o,  12  L. 
E.  A.  (N.  S.)  403;  Jefferson  &  N.  W. 
Ky.  Co.  V.  Dresson,  43  Tex.  Civ.  App. 
282,  96  S.  W.  63. 

[a]  Proof  that  plaintiff  remained 
unemployed  during  the  term  and  was 
iniaVilo  to  secure  employment  is  inad- 
missible in  the  absence  of  such  al- 
legation. John  C.  Lewis  Co.  v.  Scott, 
9;i  Ky.  484,  26  S.  W.  192,  44  Am.  St. 
Eep.  '251. 

[b]  Aider  by  Verdict. — Failure  of 
plaintiff  to  allege  diligence  on  his  part 
to  find  other  employment  is  cured  by 
verdict,  where  evidence  bearing  on  that 
issue  was  presented  and  the  jury  were 
instructed  to  consider  the  question. 
Winn  V.  Poe,  19  Ky.  L.  Eep.  811,  42 
S.  W.  89.  See  generally  the  title 
"Pleading." 

[  (■  I  If  other  employment  was  ob- 
tained such  fact  must  be  alleged,  and 
also  what  wages  were  earned.  Dufiicy 
V.  Brennan,  ]0  Ky.  L.  Eep.  637. 

50.  Ala- — Marx  v.  Miller,  134  Ala. 
347,  32  So.  765.  Neb.— Wirth  r.  Cal- 
houn. 64  Neb.  316,  89  N.  W.  785.  N.  Y. 
Merrill  r.  Blanchard,  158  N.  Y.  682,  52 
N.  E.  1125  (affirminn  7  App.  Div.  167, 
40  N  Y.  Supp.  48);  Allen  r.  Glen 
Greamerv  Co.,  101  App.  Div.  306,  91 
N.   Y.   Siipp.   935. 

51.  Colo. —  School  Dist.  No.  3  in 
Clear  Creek  County  r.  Nash,  27  Colo. 
App.  551,  140  Pac.  473.  Ind.— Hamil- 
ton r.  Love,  152  Ind.  641,  53  N.  E.  181, 
54  N.  E.  437,  71  Am.  St.  Eep.  384  (that 
this  is  a  matter  of  defense);  Hinch- 
cliffe  r.  Knontz,  121  Tnd.  422.  23  N.  E. 
271,  16  Am.  St.  Eep.  403;  Cincinnati, 
I.,  St.  L.  &  C.  Ey.  Co.  V.  Lutes,  112 
Ind.  276,  11   N.  E.  784,  14  N.  E.  706; 
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Gazette,  etc.  Co.  v.  Morss,  60  Ind.  153; 
Dunn  V.  Johnson,  33  Ind.  54,  5  Am. 
Eep.  177.  Mo. — Tenzer  v.  Gilmore,  114 
Mo.  App.  210,  89  S.  W.  341.  Neb. 
Wirth  r.  Calhoun,  64  Neb.  316,  89  N. 
W^  785.  N.  Y. — Allen  r.  Glen  Creamery 
Co.,  101  App.  Div.  306,  91  N.  Y.  Supp. 
035,  unnecessary  when  the  action  is  for 
breach  of  contract.  Tenn. — East  Ten- 
nessee, V.  &  G.  E.  E.  Co.  V.  Staub,  7 
Lea  397.  Tex. — Southern  Wells  Sales 
Co.  V.  Eastham  (Tex.  Civ.  App.),  181 
S.  W.  698.  Wis.— Barker  r.  Knicker- 
bocker Life  Ins.  Co.,  24  Wis.  630. 

52.  Collins  v.  Glass,  46  :\ro.  App.  297; 
Wilkinson  r.  Gaston,  9  Q.  B.  137,  58 
E.  C.  L.  136,  15  li.  J.  Q.  B.  339,  10 
Jur.  804,  115  Eng.  Eeprint  1227.  See 
also  the  cases  cited  in  the  preceding 
note,  and  generally  6  Standard  Proc. 
682,  et   seq. 

53.  Niagara  Fire  Ins.  Co.  v.  Greene, 
77  Tnd.  590;  John  C.  Lewis  Co.  v. 
Scot*,  95  Kv.  484,  26  S.  W.  192,  44 
Am.    St.    Eep.    251. 

54.  Spencer   r.    Trafford,    42    Md.    1. 

55.  As  to  right  of  action  on  quan- 
tum meruit,  see  supra,  1,  B,  1. 

50.  Nye  r.  Bill  Nye  G.  Min.  &  Mill. 
Co.,  42  Ore.  560,  71  Pac.  1043,  failure 
to    do    so    cannot    bo    aided    by    verdict. 

[a  1  In  the  absence  of  a  provision 
in  the  contract  as  to  the  time  in  which 
it  is  to  be  performed,  plaintiff  may  al- 
lege a  general  custom  or  usage  in  such 
business  as  was  engaged  in  under  the 
contract,  as  to  the  time  such  contracts 
shoulil  be  in  force.  Beck  r.  Thompson 
&  Tavlor  Spice  Co.,  108  Ga.  242,  33 
S.  E.  894. 

57.  Nv?  r.  Bill  Nve  G.  Min.  &  Mill. 
Co.,  42  Ore.  560,  71  Pac.  104.3,  failure 
to  do   so  cannot   be  aided  by  verdict. 
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(IV.)  In  Action  Based  on  Constructive  SerTice.58  —  Where  the  employee 
elects  to  await  the  expiration  of  the  contract  and  sue  for  the  wages 
or  salary  due  thereunder  as  upon  a  performance  thereof ,^^  he  must 
declare  specially  on  the  contract  itself.^°  Performance  on  his  part 
up  to  the  time  of  the  wrongful  discharge,®^  or  an  excuse  for  non- 
performance,^- as  well  as  a  readiness  and  willingness  to  perform  on 
his  part  throughout  the  time  he  undertook  to  serve,*'^  must  be  alleged 
in  the  declaration  or  complaint;  but  plaintiff  need  not  allege  any 
excuse  for  failure  on  his  part  to  perform/  the  contract  after  the  time 
of  the  wrongful  discharge.*^*  It  should  appear  from  the  complaint 
that  the  amount  claimed  is  for  that  part  of  the  service  which  plain- 
tiff was  prevented  from  performing  by  his  wrongful  discharge.®"* 
In  jurisdictions  where  the  right  to  sue  for  each  installment  of  salary 
is  recognized,  it  is  not  necessary  to  allege  a  recovery  of  a  prior  in- 
stallment.^® 

Setting  Up  Discharge.  —  That  his  discharge  was  without  any  serious 
ground  for  complaint  on  the  part  of  his  employer  should  be  alleged 
in  a  declaration  or  complaint  under  a  statute  giving  an  employee 
discharged  without  serious  ground  for  complaint  a  right  of  action 
for  his  salary  for  the  full  term.*'^ 

(V.)  Joinder  of  Counts.es  —  A  count  for  breach  of  contract  of  em- 
ployment may  be  joined  with  one  for  money  paid,  laid  out  and  ex- 
pended by  plaintiff'  at  defendant's  request.®^ 

b.  Plea  or  A7isiver.  —  (I.)  Generally —  Pleas  and  answers  in  actions 
for  wrongful  discharge  follow  the  general  rules  elsewhere  discussed/" 


58.  Declaration  or  complaint  in  ac- 
tion for  services  generally,  see  irifra, 
I,  D,  3,  a. 

59.  As  to  right  to  so  elect,  see  supra, 
I,  B,  1. 

60.  Madden  v.  Porterfield,  53  N.  C. 
166,  as  in  an  action  on  the  common 
counts  in  assumpsit,  recovery  can  onlv 
be  had  for  the  time  plaintiff  actually 
worked.  But  see  Ala. — Hollowav  v. 
Talbot,  70  Ala.  389;  Beckwith  v.  Bald- 
win, 12  Ala.  720.  Pa. — Fereira  v.  Sayres, 
5  Watts  &  S.  210,  40  Am.  Dec.  496. 
Va. — Conrad  V.  Ellison-Harvey  Co.,  91 
S.  E.   763. 

61.  Craig  v.  Pride,  2  Speers  L.  (S. 
C.)   121. 

62.  Craig  v.  Pride,  2  Speers  L.  (S. 
C.)  121. 

63.  Ala.-— Morris  Min.  &  Mfg.  Co.  V. 
Knox,  96  Ala.  320,  11  So.  207;  Wilkin- 
son V.  Black,  80  Ala.  329.  111.— Leopold 
V.  Salkey,  89  111.  413,  31  Am.  Rep. 
93.  S.  0. — Saunders  v.  Anderson,  2 
Hill  L.  486. 

[a]  Double  Pleading. — An  allegation 
of  willingness  to  perform  his  contract 
and  also  of  tender  is  not  double  plead- 

28 


ing.  Plaintiff  need  not  allege  giving 
of  notice  to  terminate  his  services  when 
he  alleges  a  wrongful  discharge  by  de- 
fendant. Wilkinson  v.  Gaston,  9  Q.  B. 
137,  15  L.  J.  Q.  B.  339,  10  Jur.  804, 
58  E.  C.  L.  136,  115  Eng.  Reprint  1227. 

64.  See  Beckwith  v.  Baldwin,  12  Ala. 
720. 

65.  Hartsell  v.  Masterson,  132  Ala. 
275,  31  So.  616. 

66.  Moore  v.  Kelly  &  Jones  Co.,  Ill 
Ga.  371,  36  S.  E.  802. 

[a]  When  a  former  recovery  is  al- 
leged, it  is  unnecessary  to  set  out  the 
record  and  judgment  in  the  former 
suit,  as  the  allegation  of  former  recov- 
ery is  mere  surplusage.  Moore  v.  Kelly 
&  Jones  Co.,  Ill  Ga.  371,  36  S.  E.  802. 

67.  See  Lurie  v.  Titcomb,  139  La. 
9,  71  So.  200. 

68.  See  generally  the  title  "Joinder 
of  Actions." 

69.  Cason  v.  Tye,  9  Ga.  App.  325,  71 
S.  E.  593. 

70.  See  generally  the  titles  "An- 
swers;" "Confession  and  Avoidance;" 
"Denials;"  "Implied  and  Express 
Agreements ; "  "  pieas. ' ' 
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(II.)  Setting  up  Matter  in  Justification  of  Discharge.  —  Ordinarily,  if  the 
employer  relies  upon  matters  of  justifieation  for  tlie  discharge  of  the 
employee,  he  must  plead  the  particular  facts  necessary  to  set  up  a 
valid  cause  for  such  discharge  ;^^  in  the  absence  of  such  averments, 


[aj  Thus  the  general  code  provision 
that  a  defendant  may  set  up  as  many 
defenses  as  he  has,  although  the  de- 
fenses may  be  inconsistent  with  each 
other,  authorizes  inconsistent  defenses 
in  an  action  for  wrongful  discharge  ot 
an  employe.  Conklin  r.  Woodbury  Der- 
matological  Inst.,  37  App.  Div.  610,  56 
N.  Y.  Supp.  258,  29  Civ.  Proc.  42.  See 
genorallv  2  Standard  Proc.  26,  et  seq. 

71.  Ala.— Mitchell  Square  Bale  Gin- 
ning Co.  r.  Grant,  14.3  Ala.  194,  38  So. 
855.  Mo. — Sugg  r.  Blow,  17  Mo.  359. 
N  Y. — Linton  v.  Unexcelled  Fire- Works 
Co.,  124  N.'  Y.  533,  27  N.  E.  406;  Mar- 
shall V.  Sackett  &  Wilhelms  Co.,  166 
App.  Biv.  141,  151  N.  Y.  Supp.  1045; 
Browne  r.  Empire  Tvpe  Setting  Mach. 
Co.,  44  App.  Div.  59'8,  61  N.  Y.  Supp. 
126;  Hicks  V.  New  Jersey  Car  Spring, 
etc.  Co.,  22  Misc.  585,  49  N.  Y.  Supp. 
401;  Moore  r.  German  Artistic  Weav- 
ing Co.,  164  N.  Y.  Supp.  595.  See  also 
Geiger  r.  Rapaport,  79  Misc.  5,  139  M. 
Y.  Supp.  55;  Toube  r.  Rubin-Blankfort 
Co.,  63  Misc.  298,  116  N.  Y.  Supp.  673. 
Okla. — Ditzler  Drv  Goods  Co.  v.  San- 
ders, 44  Okla.  678,  146  Pac.  17.  Can. 
Patterson  v.  Scott,  38  U.  C.  Q.  B. 
642. 

[a]  "The  law  will  not  assume  that 
a  servant  has  been  derelict  in  duty 
from  the  fact  that  his  employer  dis- 
charged him,  but  upon  proof  under 
proper  allegations  that  he  was  dis 
charged  while  engaged  in  the  perform- 
ance of  the  contract  and  before  his 
term  of  service  had  expired,  the  bur 
den  is  cast  upon  the  employer  of  prov 
ing,  and  hence  of  alleging,  fac,ts  in 
justification  of  the  dismissal.  Such  a 
defense  confesses  the  contract  and  the 
discharge,  but  avoids  the  cause  of  ac- 
tion by  showing  new  matter  which,  by 
the  co^mmand  of  the  statute^  must  be 
pleaded.  .  .  .  Any  other  rule,  .  .  . 
would  'lead  to  surprises  upon  the  trial, 
or  to  an  unnecessary  extent  of  prepar- 
ation.' A  general  or  a  specific  denial 
controverts  only  'material'  allegations 
or  such  facts  as  the  plaintiff  woUld  be 
compelled  to  prove  to  establish  his 
cause  of  action.  ...  It  does  not  put 
at  issue  immaterial  averments,  because 
the    Code    does    not    require   that    they 
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should  be  denied.  .  .  .  The  language  ol 
the  statute  is  that  the  answer  'must 
contain  a  .  .  .  denial  of  each  material 
allegation  of  the  complaint  contro- 
verted by  the  defendant,'  etc.  Tliat 
the  plaintiff  was  discharged  before  the 
contract  had  expired  was  material. 
That  he  was  discharged  without  cause 
was  immaterial,  so  far  as  the  complaint 
was  concerned,  because  a  recovery  could 
be  had  without  proving  it.  It  was  suffi- 
cient for  the  plaintiff  to  allege  a  vio- 
lation of  the  contract  by  the  defend- 
ant. His  effort  to  anticipate  and  deny 
any  possible  defense  to  his  cause  of 
action  was  surplusage."  Linton  v. 
Unexcelled  Fire-Wks.  Co.,  124  N.  Y. 
533,  27   N.  E.  406. 

[bj  The  unexplained  conduct  of  the 
plaintiff  in  not  performing  his  duties 
under  the  contract  for  any  period 
prior  to  his  discharge  may  not  be  urged 
as  a  justification  for  such  discharge, 
where 'no  justification  is  pleaded.  Moore 
r.  German  Artistic  Weaving  Co.,  164 
N.   Y.   Supp.   595. 

fc]  To  render  a  defense  of  ultra 
vires  available  it  must  be  pleaded. 
Breakwater  Co.  v.  Donovan,  218  Fed. 
340,  134  C.  C.  A.  148.  See  generally 
the  title  "Ultra  Vires." 

[d]  Insufficient  Averment. — (1)  An 
allegation  that  defendant  discharged 
])laintiff  from  its  service  "for  good  and 
sufiiciont  cause  and  particularly  for  dis- 
loyiilty  tu  its  interests  and  for  conduct 
and  actions  harmful  and  injurious  to  it 
business"  does  not  state  facts  consti- 
tuting a  defense,  but  is  a  mere  conclu- 
sion of  law;  but  where  plaintiff  treats 
it  as  a  defense,  defendant  may  be  com- 
pelled by  amended  answer  or  bill  of 
particulars  to  give  the  specific  facts 
and  the  time  of  their  occurrence.  Hicks 
r.  New  .Tersev  Car  Springs,  etc.  Co.,  22 
Misc.  585,  49  N.  Y.  Supp.  401.  (2)  So 
also,  a  plea,  justifying  the  discharge 
on  the  ground  that  there  was  a  "failure 
of  plaintiff  to  perform  his  duties"  and 
because  of  "negligence  of  plaintiff,"  is 
bad  on  demurrer  when  it  fails  to  set 
forth  the  facts  constituting  the  alleged 
fnilurfi  of  duty,  or  the  facts  constitut- 
ing the  alleged  negligence  of  plaintiff. 
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evidence  thereof  should  be  excluded  where  proper  objection  is  taken;'' 
it  cannot  be  admitted  under  a  general  denial  of  an  averment  of  a 
wrongful  discharge  of  the  employee  by  the  employer."  The  grounds 
of  justification  which  a  defendant  is  required  to  plead  as  a  defense 
are  only  those  which  are  not  raised  by  a  mere  denial  of  the  allegations 
of  the  complaint.'^* 

(III.)  Setting  up  Matter  in  Mitigation  of  Damages.  — Where  the  em- 
ployer desires  to  take  advantage  of  the  fact  that  the  employee  en- 
gaged in  other  employment  after  his  discharge,  or  has  been  so 
engaged,  he  must  plead  it.^^    If  the  employee  is  bound  to  use  reason- 


Mitchell    Square    Bale    Ginning    Co,    V. 
Grant,  143  Ala.  194,  38  So.  855. 

[e]  Intoxication  may  be  pleaded  in 
defense  of  an  action  for  wrongful  dis- 
charge, without  being  alleged  in  con- 
nection with  a  counterclaim  or  set-off 
for  damages  resulting  from  such  in- 
toxication. Mowbray  v.  Gould,  83  App. 
Div.   255,  82   N.  Y.   Supp.  102. 

72.  Marshall  v.  Sackett  &  Wilhelms 
Co.,  166  App.  Div.  141,  151  N.  Y.  Supp. 
1045  See  also  Lesser  v.  Gilbert  Mfg. 
Co.,  72  App.  Div.  147,  75  N.  Y.  Supp. 
486. 

73.  Jacobus  v.  Wood,  84  Ga.  638,  10 
S.  E.  1099;  Schreiber  v.  Ash,  84  N.  Y. 
Supp.  946.  But  see:  HI. — McCurdy  v. 
The  Alaska  &  Chicago  Commercial  Co., 
102  111.  App.  120.  Kan.— Beyle  v.  Eeid, 
31  Kan.  113,  1  Pac.  264,  holding  that 
the  employer  may  show  that  the  dis- 
charge was  justifiable  under  a  general 
denial  of  an  averment  that  the  employe 
was  "wrongfully  discharged."  La, 
Lurie  v.  Titcomb,'^139  La.  9,  71  So.  200. 
N,  Y. — Haines  v.  Thompson,  2  Misc. 
385,  21  N.  Y.  Supp.  991,  51  N.  Y.  St. 
221;  Brown  v.  Baldwin  &  Gleason  Co., 
13  N.  Y.  Supp.  893,  37  N.  Y.  St.  362. 

As  to  necessity  for  averring  wrongful 
discharge,  see  supra,  I,  B,  3,  a,  (II). 

74.  Kahn  v.  Guggenheimer,  114  N.  Y. 
Supp.   767. 

[a]  Nonperformance  of  his  contract 
by  an  employee  undoubtedly  justifies  his 
discharge,  and  this  fact  may  be  proved 
under  a  general  denial,  the  plaintiff 
having  alleged  performance.  Kahn  v. 
Guggenheimer,  114  N.  Y.  Supp.  767. 

[b]  That  the  employe  resigned  may 
be  shown  under  a  general  denial  of  his 
averment  that  he  was  discharged  by 
defendant.  Teel  v.  Rio  Bravo  Oil  Co., 
47  Tex.  Civ.  App.  153,  104  S.  W.  420. 

75.  See  the  following:  Ga. — Ansley 
V.  Jordan,  61  Ga.  482;  Phillips  Lumb. 
Co.  V.  Smith,  7  Ga.  App.  222,  66  S.  E. 


623.  Ind.— Hamilton  v.  Love,  152  Ind. 
641,  53  N.  E.  181,  54  N.  E.  437,  71  Am. 
St.  Rep.  384.  S.  C— Latimer  v.  York 
Cotton  Mills,  66  S.  C.  135,  44  S.  E.  559. 
Wis,— Gauf  V.  Milwaukee  Athletic  Club, 
151  Wis.  333,  139  N.   W.  207. 

See  also  Menihan  Co.  v.  Hopkins,  129 
Tenn.  24,  164  S.  W.  775,  Ann.  Cas. 
1916A,  470;  Peacock  v.  Coltrane,  44 
Tex.  Civ.  App.  530,  99  S.  W.  107;  Jeffer- 
son &  N.  W.  R.  Co.  V.  Bresson,  43  Tex. 
Civ.  App.  282,  96  S.  W.  63.  But  see 
People's  Shoe  Co.  v.  Skally,  196  Ala. 
349,  71  So.  719,  wherein  the  defendant 
filed  several  pleas,  attempting  to  set 
up  the  defense  that  the  plaintiff  did 
receive,  or  could  have  received,  similar 
or  like  employment  in  the  same  com- 
munity, and  received  or  could  have  re- 
ceived, ample  or  full  compensation  ror 
his  services,  and  that  he  was  therefore 
not  damaged  if  discharged  as  alleged. 
Demurrers  were  properly  sustained  to 
these  pleas,  not  being  sufficient  as  pleas 
in  bar  as  they  did  not  profess  or  pur- 
port to  answer  the  entire  cause  of  ac- 
tion; nor  were  they  unobjectionable  as 
pleas  in  mitigation,  since  if  intended  as 
such,  pleader  should  have  said  so,  either 
expressly  or  by  implication,  which  he 
did  not  do;  but  \t  was  further  held 
that  such  matter  was  admissible  under 
the   general   issue. 

[a]  Evidence  of  earnings  on  the 
part  of  the  employe  is  not  admissible 
in  mitigation  of  his  demand,  unless  the 
employer  has  specially  pleaded  such 
earnings  as  a  deferuse  to  the  action. 
Phillips  Lumb.  Co.  v.  Smith,  7  Ga.  App. 
222,  66  S    E.  623. 

[b]  Where  the  complaint  alleged  in- 
ability to  obtain  steady  or  profitable 
employment,  to  which  a  general  denial 
was  interposed,  proof  was  admissible 
to  show  what  plaintiff  did  earn  during 
the  interim.  Latimer  v.  York  Cotton 
Mil-Is,  66  S.  C.  135,  44  S.  E.  559. 
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able  dilisrenoe  to  sponre  other  employment,  it  is  not  enough  to  plead 
merely  that  plaintiff  did  not  make  any  effort  to  obtain  work  after 
his  discharj?e/^  but  it  must  also  be  alleged  that  he  might  have  ob- 
tained work  by  the  exercise  of  reasonable  diligence/^  unless  the  cir- 
cumstances are  such  that  the  latter  fact  must  be  presumed.''^ 

(IV.)  Verification.79  _  The  rules  applicable  to  the  necessity  for 
verifying  an  answer  where  a  written  instrument  is  set  out  in  the  com- 
plaint, apply  when  the  action  is  based  on  a  written  contract  of  em- 
ployment.®° 

(V.)  Amendment.si  —  Tn  an  action  for  breach  of  contract  for  wrong- 
ful discharge,  an  amendment  to  the  answer  setting  up  justification 
for  the  discharge  should  be  allowed  at  the  trial,  though  on  terms." 

4.  Trial.»2-^a.  Issueis,  Proof  and  Variance.  —  When  the  com- 
plaint states  facts  as  to  the  term  of  employment  and  the  answer  only 
puts  in  issue  the  propriety  of  the  discharge,  the  employment  and  the 
term  thereof,  are  not  in  issue. ^*  But  under  a  general  denial  of  a 
complaint  alleging  a  contract  of  employment  for  a  specified  time, 
defendant  may  introduce  evidence  tending  to  show  a  contract  of 
employment  for  an  indefinite  time,  without  affinnatively  alleging 
same.^^  When  the  only  issue  under  the  pleadings  is  whether  or  not 
the  employee  was  discharged,  proof  of  justification  is  not  admissible.^^ 
When  the  answer  sets  up  reasons  for  the  discharge,  the  proof  will  be 
limited  to  the  justification  set  up  in  the  answer."  An  allegation 
of  readiness  to  perform  the  contract,  vnll  pennit  proof  of  efforts  to 
find  employment  to  be  off'ered.*^ 

Variance.89 — The  rule  obtains  in  actions  for  wrongful  discharge  of 


[c]  The  master  cannot  plead  by 
way  of  set-off,  salary  earned  by  plain- 
tiflf  (luring  the  term  provided  for  in  the 
contract,  subsequent  to  the  wrongful 
discharge.  Such  matter  can  be  pleaded 
onlv  in  mitigation  of  damages.  Ham- 
ilton V.  Love,  152  Ind.  641,  53  N.  E.  181, 
54  N.  E.  437,  71  Am.  St.  Rep.  384. 

76.  Gauf  V.  Milwaukee  Athletic 
Club,  151   Wis.  333,  139  N.  W.  207. 

77.  Gauf  V.  Milwaukee  Athletic 
Club,  151  Wis.  333,  139  N.  W.  207. 

78.  Gauf  V.  Milwaukee  Athletic 
Club,  151  Wis.  333,  139  N.  W.  207. 

79.  See  generally  the  title  "Verifi- 
cation. ' ' 

80.  Catholic  Press  Co.  v.  Ball,  69  111. 
App.   591. 

81.  See  generally  1  Standard  Proc. 
844  et  seq. 

82.  Lesser  v.  Gilbert  Mfg.  Co.,  72 
App.  Div.  147,  75  N.  Y.  Supp.  486. 

[a]  But  it  is  not  error  to  refuse  to 
allow  an  amendment  which  does  not 
allege  facts  sufTicient  to  constitute  a 
.justifiable  cause  for  discharge.  Mc- 
Nichol  r.  Phillips,  131  N.  Y.  Supp.  726. 
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Allowance  of  amendment  during  trial, 
see  generally  1  Standard  Proc.  S79,  et 
seq. 

83.  See  generally  the  title  "Trial." 

84.  Soloman  v.  Vallette,  io2  N.  Y. 
147,  46  N.  E.  324,  admitted  by  the 
pleadings. 

85.  Armstrong  v.  Wm.  Musser  Lumb. 
&  Mfg.  Co.,  43  Wash.  584,  86  Pac.  944. 

86.  Geiger  r.  Rappaport,  79  Misc.  5, 
139  N.  Y.  Supp.  55. 

87.  Sams  Automatic  Car  Coupler  Co. 
V.  League,  25  Colo.  129,  54  Pac.  642; 
Linton  v.  Unexcelled  Fire-Wks.  Co.,  124 
K.  Y.  533,  27  N.  E.  406,  afjirmmg  59 
Hun  619,  13  N.  Y.  Supp.  495,  37  N.  Y 
St.  173.  See  also  Reed  r.  Ilayt,  109  N 
Y.  659,  17  N.  E.  418;  Griffin  v.  Long  Is 
laud  R.  Co.,  101  N.  Y.  348,  4  N.  E.  740 
Fox  V.  Turner.  49  Hun  610,  2  N.  Y 
Supp.  164,  17  N.  Y.  St.  666. 

88.  Williams  v,  Scott,  70  111.  App 
51. 

89.  As  to  variance  generally,  see 
the  title  "Variance  and  Failure  of 
Proof,"  and  13  Ency.  of  Ev.  611  et  seq. 
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an  employee  that  a  material  variance  between  the  allegations  and  the 
proof  is  fatal,^°  while  an  immaterial  variance  is  not." 

b.  Questions  of  Law  and  Fact.^^  —  Generally  all  issues  raised  by 
the  pleadings  and  evidence  must  be  submitted  to  the  jury  in  an 
action  for  wrongful  discharge  of  an  employee.®^  So  when  the  evi- 
dence as  to  the  terms  of  the  contract  of  employment,®*  or  as  to  the  term 
of  the  hiring,®^  is  conflicting,  the  ciuestion  is  one  for  the  jury,®''  as 
is  the  question  whether  there  was  a  renewal  of  the  contract  of  hiring 


90.  See  the  following:  Ala.— McGe- 
hee  V.  Eoberts,  90  Ala.  534,  8  So.  46. 
Mo. — Hayden  v.  Independent  Gravel  Co. 
(Mo.  App.),  186  S.  W.  1193.  N.  Y. 
Treffinger  v.  Groh's  Sons,  100  App.  Div. 
433,  91  N.  Y.  Supp.  837.  Tex.— Texas, 
M.  E.  Co.  v.  Morris,  29  Tex.  Civ.  App. 
491,  69  S.  W.  102. 

fa]  Thus  where  the  complaint  con- 
tains a  single  count  claiming  damages 
for  wrongful  discharge,  and  the  evi- 
dence shows  a  mutual  rescission  of  the 
contract  during  the  term,  a  recovery 
for  what  was  earned  before  the 
rescission  cannot  be  had,  there  being 
a  fatal  variance  between  the  allegations 
and  the  proof.  McGehee  v.  Eoberts,  90 
Ala.  534,  8  So.  46. 

[b]  So  when  the  complaint  alleged 
(1)  a  hiring  at  a  specific  time  for  a 
specific  period,  evidence  of  employment 
before  that  time  and  a  holding  over,  is 
a  fatal  variance.  Treffinger  v.  Groh's 
Sons,  100  App.  Div.  433,  91  N.  Y.  Supp. 
837.  (2)  When  the  complaint  set  out 
that  the  hiring  of  plaintiff  was  "during 
his  lifetime  or  so  long  as  he  might 
desire,"  proof  that  the  contract  was 
to  employ  him  "during  his  lifetime" 
is  a  fatal  variance.  Texas  M.  E.  Co.  v. 
Morris,  29  Tex.  Civ.  App.  491,  69  S.  W. 
102. 

[e]  When  performance  of  the  con- 
tract is  alleged  in  the  declaration, 
proof  of  sufficient  excuse  for  nonper- 
formance is  not  admissible.  Franklin 
V.  Empire  Eubber  Mfg.  Co.,  72  N.  J.  L. 
58,   60    Atl.    186. 

[d]  Variance  as  to  Character  of  Em- 
ployment. —  Where  the  complain  c 
averred  that  the  plaintiff  was  a  licensed 
pnysieian  employed  by  defendant  as  its 
medical  examiner,  while  the  proof 
showed  that  he  was  not  a  licensed 
physician  and  was  not  employed  as  a 
nonproressional  executive  officer  of  the 
company,  the  variance  was  fatal.  Hay- 
den V.  Independent  Gravel  Co.  (Mo. 
App.),  186  S.  W.  1193. 

91.    See  Sax  v.  Detroit,  Grand  Haven 


&  Milwaukee  Ey.  Co.,  125  Mich.  252, 
84  N.  W.  314,  84  Am.  St.  Eep.  572.  See 
also:  Ala. — Morris  Mining  &  Mfg.  Co. 
r.  Knox,  96  Ala.  320,  11  So.  207.  111. 
Williams  v.  Scott,  70  111.  App.  51.  N.  Y. 
McGowau  V.  Giveen  Mfg.  Co.,  54  App. 
Div.  233,  66  N.  Y.  Supp.  708.  And  see 
generally  the  title  "Variance  and  Fail- 
ure of  Proof." 

S2.  See  generally  the  title  "Prov- 
ince of  Judge  and  JUTy." 

93.  See  the  following:  Pa. — Stover 
V.  Flanigan,  2  Wkly.  N.  Cas.  683,  where 
conflict  as  to  the  contract  and  itg 
breach.  S.  C. — Eussell  v.  Arthur,  17  S. 
C.  477.  Tex.— Harris  V.  Harwell  (Tex. 
Civ.),    71    S.   W.    791. 

94.  Tullis  V.  H.  S.  Chase  &  Co.,  163 
Iowa  264,  144  N.  W.  17;  Bartholdi  V. 
Hickson,  79  Misc.  245,  139  N.  Y.  Supp. 
847.  Compare  Williamson  v.  American 
Foil  Co.,  156  App.  Div.  329,  141  N,  Y. 
Supp.  405. 

[a]  What  duties  were  included  was 
a  question  for  the  jury  in  Nash  v. 
Kreling,   123   Cal.   xviii,  56  Pac.   260. 

95.  U.  S.— E.  I.  Du  Pont  Co.  v.  Wad- 
dell,  178  Fed.  407,  100  C.  C.  A.  335. 
Mass. — Davis  v.  Ames  Mfg.  Co.,  177 
Mass.  54,  58  N.  E.  280.  Miss.— Jackson 
V.  Illinois  Central  E.  Co.,  76  Miss.  607, 
24  So.  874.  Va.— Conrad  v.  Ellison- 
Harvey  Co.,  91  S.  E.  763. 

[a]  Whether  the  contract  of  employ- 
ment was  for  annual  employment  or 
from  month  to  mouth,  subject  to  be 
terminated  at  the  will  of  either  party, 
held  properly  submitted  to  the  jury  in 
E.  I.  Du  Pont  Co.  V.  V/addell,  178  Fed. 
407,  100  C.  C.  A.  335.  See  also  Conrad 
V.  Ellison-Harvey  Co.  (Va.),  91  S.  E. 
763. 

96.  See  the  cases  cited  in  the  preced- 
ing notes. 

[a]  When  the  contract  of  employ- 
ment is  in  writing,  it  is  for  the  court 
to  determine  what  the  agreement  was. 
Kurlan  v.  Gutman,  90  Misc.  14,  152  N. 
Y,  Supp.  897. 
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at  the  expiration  of  the  original  contract,  and  on  the  same  terms.*' 
When  the  question  whether  dei'endaut  was  discharged  is  disputed, 
it  is  for  the  jury  to  detormine,^^  as  is  the  question  whether  or  not 
the  employee  was  wrongfully  discharged,^^  or  whether  the  discharge 
was  justifiable.^    But  where  the  facts  concerning  the  justification  for 


97.  Enibrv  v.  Hargadine-McKittrick 
D.  G.  Co.,  115  Mo.  App.  130,  91  S.  W. 
170.  See  also  Dunton  r.  Derby  Desk 
Co.,  186  Mass.  35,  71  N.  E.  91. 

98.  Lewis  v.  Moorliead  Bros.  &  Co., 
201  Pa.  245,  50  Atl.  960;  Conrad  r.  Elli- 
son-Harvey Co.   (Va.\  91  S.  E.  763. 

[a]  Whether  or  not  the  plaintiff  was 
discharged  or  quit  the  service  of  his 
own  accord  held  a  question  for  the  jury 
in  Conrad  i\  p:ilison-Harvey  Co.  (Va.), 
91    S.    F..   763. 

[b|  Whether  the  language  and  con- 
duct of  the  employer  constitutod  a  dis- 
chargt?  of  tlie  employee  is  for  the  jury 
to  determine.  Sijiinon  v.  Goldstone,  116 
App.  Div.  490,  101  N.  Y.  Supp.  984; 
Guerra  v.  McNally,  159  N.  Y.  Supp. 
638. 

[c]  "To  take  the  case  to  the  jury 
on  the  question  of  discharge,  it  was  not 
necessary  for  the  pl;iintiff  to  prove  that 
the  corporation  defendant  had  expressly 
and  formally  terminated  his  employ- 
ment," it  being  suflicient  if  facts  are 
presented  from  which  an  intent  to  dis- 
cbarge can  be  reasonably  inferred 
Semet-Solway  Co.  v.  Wilcox,  143  Fed. 
839,  74  C.  C.  A.  635. 

99.  Cal. — Brown  v.  Crown  Gold  Mill, 
Co.,  150  Cal.  376,  391,  89  Pac.  86.  Ga. 
Haag  V.  Rogers,  9  Ga.  App.  650,  72  S. 
E.  46.  HI. — M.  Heminway  &  Sons  Silk 
Co.  V.  Porter,  94  111.  App.  609.  Mo. 
Lambert  r.  Ilartshorne,  65  Mo.  519. 
N.  Y. — Day  v.  American  Machinist 
Press,  86  App.  Div.  613,  8;<  N.  Y.  Supp. 
263;  C^nklin  V.  Woodburv  Dcrmatologi- 
cal  Inst.,  51  App.  Div.  "638,  64  N.  Y. 
Supp.  60S  (affirmed  170  N.  Y.  571,  62 
N.  E.  1095);  Marsh  v.  Bergman,  84  N. 
T.  Supp.  409.  Pa.— Kirley  v.  Thom,  32 
Pa.  Super.  130;  Hargcr  v.  Jenkins,  17 
Pa.   Super.  615. 

[a]  Whether  the  discharge  was  for 
cause  or  without  cause,  or  whether  the 
contract  wa.s  terminated  bv  mutual  con- 
sent is  for  the  jurv.  Webb  v.  White- 
sell,  87  N.  Y.  Supp.'  454. 

1.  Del. — Ofirroll  r.  Cohen,  5  Bovce 
233,  91  Atl.  lOm.  Ga.— Wnde  r.  ifcf- 
ner,  16  Oa.  App.  106,  S4  S.  E.  .598.  Md. 
Dorrance    r.    Hoopes,    122   Md.    344,   90 
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Atl.  92,  Ann.  Cas.  1916A,  1012.  Mass. 
Crabtree  v.  Bay  State  Felt  Co.,  116  IS. 
p;.  535.  Mich. — Mvers  v.  R.  J.  Sullivan 
Co.,  106  Mich.  193,  131  N.  W.  521,  34 
L.  R.  A.  (N.  S.)  1217;  Schaub  r.  Arc 
Welding  Co.,  12:?  Mich.  487,  82  N.  W. 
2.;5.  Minn. — Kcllv  v.  Southern  Amuse- 
n:ent  Co.,  131  Minn.  386,  155  N.  W. 
214.  Mo. — Wade  v.  William  Barr  Dry 
Goods  Co.,  191  Mo.  App.  629,  177  S.  W. 
668;  Maratta  v.  Chas.  H.  lleer  Dry 
Goods  Co.,  190  Mo.  App.  420,  177  S.  W. 
718;  Ross  V.  Grand  Pants  Co.,  170  Mo. 
App.  291,  150  S.  W.  92.  N.  Y.— Spindel 
V.  Cooper,  40  Misc.  569,  92  N.  Y.  Supp. 
822;  Martindale  r.  B.  F.  Cummins  Co., 
143  N.  Y.  Supp.  1100.  Pa.— Coat es  v. 
Allegheny  Steel  Co.,  234  Pa.  199,  83 
Atl.  77;  Peniston  v.  John  Y.  Iluber  Co., 
196  Pa.  580,  46  Atl.  934;  O'Neil  v. 
Schncller,  63  Pa.  Super.  196.  Wis. 
Thomas  V.  Beaver  Dam  Mfg.  Co.,  157 
Wis.  427,  147  N.  W.  364,  \nn.  Cas. 
1916A,  1020;  Loos  v.  Geo.  Walter  Brew- 
ing Co.,  145  Wis.  1,  129  N.  W.  645. 

[a]  When  evidence  of  justifiable 
discharge  is  received  on  the  trial,  that 
issue  should  be  submitted  to  the  jury, 
though  no  plea  of  justification  was  in- 
terposed. Lesser  r.  Gilbert  Mfg.  Co.,  72 
App.  Div.  147,  75  N.  Y.  Supp.  486. 

[bl  When  evidence  is  submitted 
challenging  plaintiff's  efficiency,  that 
question  is  ))roperl.v  submitted  to  the 
iurv.  Sun  Printing  &  Pub.  Assn.  v. 
Edwards,  136  Fed.  .591,  69  C.  C.  A.  365; 
TTerroshoff  r.  Amen'can  &  British  Mfg. 
Co.,  164  App.  Div.  238,  149  N.  Y. 
Supp.  703.  Cnmpore,  Crawford  r.  Mail 
Sc  Express  Pub.  Co.,  9  App.  Div. 
481,  41  N.  Y.  Supp.  32.5,  75  N.  Y.  St. 
Rep.   740. 

Ic]  Whon  the  discharge  of  plaintiff 
was  for  alleged  neglect  and  inattention 
to  defendant's  business,  the  question 
is  for  the  jury.  Nash  r.  Kreling,  123 
Cal.  xviii,'56  Pac.  260;  Brownell  V. 
Ehrich,  43  App.  Div.  369,  60  N.  Y. 
Supp.  112. 

fdl  Whether  a  mere  breach  of  duty, 
ri)  it  being  in  dispute  whether  wrong 
was  intended  or  injury  inflicted,  is  good 
ground  for  discharge  is  a  question  for 
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the  discharge  are  undisputed  or  admitted,  it  becomes  one  of  law 
for  the  court.^  Where  the  discharge  is  for  violation  of  a  rule  or 
order  of  the  employer,  it  is  for  the  court  to  determine  whether  the 
given  rule  is  a  reasonable  or  unreasonable  exercise  of  the  employer's 
authority.^'  When  the  contract  provides  that  the  services  rendered 
must  be  to  the  satisfaction  of  the  employer,  the  question  whether  or 
not  the  employer  ought  to  have  been  satisfied  is  not  for  the  jury, 
that  question  being  for  hun  alone  to  judge  ;*  but  the  question  whether 
the  employer  was  in  fact  dissatisfied  and  the  dismissal  accordingly  in 
good  faith  is  one  for  the  jury.^  Whether  there  was  a  waiver  by  the 
employer  of  a  breach  of  the  contract  of  employment  is  one  for  the 
jury,  when  evidence  tending  to  show  such  fact  was  presented.^ 

The  amount  recoverable  as  damages  for  breach  of  contract  of  em- 
ployment is  for  the  jury  to  determine.^  In  this  connection,  the  ques- 
tion whether  plaintiff  used  due  diligence  in  seeking  other  employment 
is  one  for  the  jury,  when  that  question  is  presented  by  conflicting  evi- 
dence.^ 


the  jury.  Green  v.  Somers,  163  Wis. 
96,  157  N.  W.  529.  (2)  But  where  the 
facts  are  undisputed  and  it  is  certain 
that  the  disobedience  is  wilful  and 
contumacious,  it  may  be  the  duty  of 
the  court  to  determine  as  a  matter  of 
law  that  the  commands  given  were 
lawful  and  reasonable  and  the  refusal 
to  obey  inexcusable,  and  if  such  be  the 
case  there  is  no  question  for  the  jury. 
Green  v.  Somers,  163  Wis.  96,  157  N. 
W.  529. 

fe]  The  question  whether  a  tempor- 
ary absence  due  to  illness  was  for  such 
an  unreasonable  length  of  time  as  to 
authorize  discharge  of  the  employee  is 
one  for  the  jury.  Silverman  v.  Tesler, 
162  N.  Y.  Supp.  737. 

2.  111.— Butterick  Pub.  Co.  v.  Whit- 
comb,  225  111.  605,  80  N.  E.  247,  8  L. 
R.  A.  (N.  S.)  1004.  Mass. — Crabtree 
V.  Bay  State  Felt  Co.,  116  N.  E.  535. 
Pa. — Peniston  v.  John  Y.  Huber  Co., 
196  Pa.  580,  46  Atl.  934;  O'Neil  v. 
Schneller,  63  Pa.  Super.  196.  Wis. 
Thomas  v.  Beaver  Dam  Mfg.  Co.,  157 
Wis.  427,  147  N.  W.  364,  Ann.  Cas. 
1916A,  1020.  See  Green  v.  Somers,  163 
Wis.  96,  157  N.  W.  529,  statement  of 
this  case  supra,  note  1,  [d]. 

3.  Thomas  v.  Houston,  Stanwood  & 
Gamble  Co.,  146  Ky.  156,  142  S.  W. 
214,  Ann.  Cas.  1913C,  185,  37  L.  R.  A. 
(N.  S.)  950;  Corrigan  v.  E.  M.  P.  Pro- 
ducing Corp.,  179  App.  Div.  810,  167  N. 
Y.  Supp.  20^;  Honigstein  v.  Hollings- 
worth,  39  ]\nsc.  314,  79  N.  Y.  Supp.  867; 
To  same  eSect,  Jerome  v.  Queen  City 


Cycle  Co.,  163  N.  Y.  351,  57  N.  E.  485; 
Costet  V.  Jeantet,  108  App.  Div.  201,  95 
N.  Y.  Supp.  638;  Tullis  V.  Hassell,  22 
Jones  &  S.  (N.  Y.)  391. 

4.  U.  S. — American  Music  Stores  v. 
Kussel,  232  Fed.  306,  146  C.  C.  A.  354. 
Mich. — Sehmand  v.  Jandorf,  175  Mich. 
88,  140  N.  W.  996,  Ann.  Cas.  1915A, 
746,  44  L.  R.  A.  (N.  S.)  680.  N.  J. 
Gwvnne  v.  Hitchner,  66  N.  J,  L.  97,  48 
Atl*.  571.  N.  Y,— Crawford  v.  Mail  & 
Express  Pub.  Co.,  163  N.  Y.  404,  57  N. 
E.  616;  Smith  v.  Robson,  148  N.  Y.  252, 
42  N.  E.  677;  Tyler  v.  Ames,  6  Lana. 
280;  Diamond  v.  Mendelsohn,  156  Appi 
Div.  6.36,  141  N.  Y.  Supp.  775;  Summers 
V.  Colver,  38  App.  Div.  553,  56  N.  Y. 
Supp.  624;  Snvder  v.  Greenhut  &  Co., 
71  Misc.  117,^127  N.  Y.  Supp.  1068; 
Zahler  v.  Mann,  160  N.  Y.  Supp.   1085. 

See  also  Starkweather  v.  Emerson 
Mfg.  Co.,  132  Iowa  266,  109  N.  W.  719. 
Compare  Noa  Spears  Co.  V.  Inbau  (Tex. 
Civ.  App.),  186  S.  W.  357. 

5.  Zahler  v.  Mann,  160  N.  Y.  Supp. 
1085.  And  see  Diamond  r.  Mendelsohn, 
156  App.  Div.  636,  141  N.  Y.  Supp.  775. 

6.  Drennen  v.  Satterfield,  119  Ala. 
84.  24  So.   723. 

7.  Breakwater  Co.  v.  Donovan,  218 
Fed.  340,  134  C.  C.  A.  148;  Marx  o. 
New  York  Ribbon  Co.,  95  Misc.  551,  159 
X.  Y.  Supp.  853;  Grossman  r.  Guttmam 
155  N.  Y.  Supp.  198;  Griffin  P.  Me 
Kenna,  150  N.  Y.  Supp.  65. 

8.  Hussev  V.  Holloway,  217  Mass. 
100,  104  N.' E.  471;  Connor  v.  Hurley, 
112  Mich.  622,  71  N.  W.  158;  Chisholm 
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c.  Iiistrucfions  in  actions  for  wrongful  discliarge  are  poverned  by 
the  rules  governing  instructions  generally."  Tluis  an  instruction  out- 
side the  issues  is  properly  refused  ;^°  nor  should  the  court  give  an  in- 
struction that  fails  to  meet  the  issues  in  the  case."  So  also,  the  gen- 
eral rule  obtains  that  an  instruction  should  not  be  ambiguous  or  mis- 
leading:'-  but  it  is  not  such  error  as  will  cause  a  reversal  of  the  judg- 
ment when  it  is  not  prejudicial." 

Where  in  an  action  for  breach  of  the  contract  for  employment  the 
discharge  of  the  defendant  is  in  issue,  the  court  may  properly  instruct 
the  jury  as  to  matter  in  the  evidence  that  miglit  l)e  considered  in  deter- 
mining that  question:^*  but  the  rule  obtains  that  when  the  court  in- 
structs on  what  state  of  facts  a  verdict  must  be  returned  against  a 
party,  the  instructions  must  include  all  the  facts  material  to  the  right 
of  such  party.^^    When  the  undisputed  facts  show  a  legal  justification 


V.  Preferred  Bankers'  Life  Assur.  Co., 
312  Mich.  50,  70  N.  W.  415. 

9.  See  generally  the  title  "Instruc- 
tions." 

10.  See  Gillespie  v.  Asliford,  125 
ToAva  729,  101  X.  W.  649,  and  generally 
13  Standard  Proc.  774. 

[a]  A  statement  of  an  employe, 
made  after  his  discharge,  to  a  fonnor 
co-employe,  must  be  wholly  inconsist- 
ent with  his  claim  for  damages  because 
of  his  wrongful  discharge,  in  order  to 
require  an  instruction  on  the  subject 
of  his  having  voluntarily  left  defend- 
ant's service.  Smvth  r.  Hall,  126  Iowa 
G27,  102  N.  W.  525. 

[b]  Limitation  on  Rule. — When  the 
evidence  is  of  a  character  as  might 
easily  lead  to  the  raising  of  a  false 
issue  the  court  ought  to  guard  against 
it  by  an  appropriate  instruction;  hence 
the  court  may  instruct  the  jwiT  that  no 
question  has  been  raised  as  to  plain- 
tiff's competency  and  his  competency 
stands  admitted,  although  that  ques- 
tion was  not  in  issue.  Estes  v.  Des- 
novers  Shoe  Co.,  155  Mo.  577,  56  S.  W. 
316. 

11.  Starkweather  v.  Emerson  Mfg. 
Co.,  132  Iowa  266,  109  N.  W.  719. 

12.  See  Odeneal  r.  Henrv,  70  Miss. 
172,  12  So.  154;  Toube  v.  Eiibin-Blank- 
fort  Co.,  63  Misc.  298,  116  N.  Y.  Supp. 
673;  and  generally  13  Standard  Proc. 
807. 

[aj  Thus  where  defendant  wrote  a 
letter  discharging  plaintiff,  assigning 
some  reasons,  ])nt  also  expressing  his 
general  dissatisfaction  ami  refusing  to 
go  into  particulars,  and  on  the  trial 
evidence  was  given  to  justify  the  dis- 
charge on  other  grounds  than  the  spe- 
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cific  reasons  set  out  in  the  letter,  an 
instruction  that  the  reasons  stated  in 
the  letter  do  not  justify  the  discharge 
i^  error,  it  being  improper  to  single  out 
and  pronounce  upon  the  evidence  dis- 
connected from  other  facts  as  cal- 
culated to  mislead  the  jury.  Odeneal  v, 
Henry,  70  IVtiss.  172,  12  So.  154. 

[b]  Wlien  the  period  of  employment 
is  a  material  issue,  (1)  it  is  error  to 
instruct  the  jury  that  there  is  no  de- 
nial of  the  contract  in  the  pleading. 
Margolies  i".  Ernst,  35  Misc.  268,  71 
N.  Y.  Supp.  718,  reversing  34  Misc.  832, 
71  N.  Y.  Supp.  1141.  (2)  Where  the 
term  of  the  contract  is  immaterial  and 
not  a  matter  to  be  determined  by  the 
jury,  it  is  not  error  to  instruct  them 
that  it  was  not  a  contract  for  a  year. 
McGowan  v.  Giveen  Mfg.  Co.,  54  App. 
Uiv.  233,  66  N.  Y.  Supp.  708. 

13.  Gillespie  r.  Ashford,  125  Iowa 
729,  101  N.  W.  649. 

14.  Lewis  V.  ^Moorhead  Bros.  &  Co., 
201  Pa.  245,  50  Atl.  960. 

15.  Reynolds  v.  Hart,  42  Colo.  150, 
94  Pac.  14,  wherein  it  was  contended 
that  there  was  a  question  for  the  jury 
as  to  whether  plaintiff  had  abandoned 
the  contract  bj^  his  absence  from  the 
work  for  an  unreasonable  time,  and 
whether  he  had  relieved  defendant  by 
notifying  him  that  he  was  at  liberty  to 
employ  some  one  else;  but  there  was 
evidence  that  defendant  had  waived 
his  right  to  insist  on  abandonment  and 
had  not  accepted  plaintiff's  offer  to 
rescind  the  contract,  and  it  was  held 
that  instructions  on  the  first  proposi- 
tion, omitting  the  question  of  waiver, 
and,  as  to  the  second,  the  question 
whether  defendant  had  accepted  plain- 


MASTER  AND  SERVANT 


441 


for  discharging'  plaintiff,  the  jury  should  be  so  instructed.^*'  But  when 
an  issue  of  fact  is  presented  as  to  the  justification  for  the  discharge, 
the  court  should  instruct  the  jury  as  to  what  acts  or  omissions  con- 
stitute ground  for  discliarge,^^ 

d.  Opening  and  Closing.  —  The  rule  obtains  in  actions  for  wrong- 
ful discharge  that  the  party  having  the  affirmative  upon  an  issue  of 
fact  has  the  right  to  open  and  close. ^^ 

5.  Review.  —  The  re^'iew  by  an  appellate  court  of  actions  for 
wrongful  discharge  is  in  accordance  with  general  rules  treated  else- 
where in  this  work.^^  Thus  there  will  be  no  reversal  for  merely  harm- 
less error.-'' 

6,  Attorney's  Fees.  —  A  statute  providing  for  attorney's  fees  in 
actions  for  wages  has  no  application  to  an  action  for  damages  for  a 
wrongful  discharge.^^ 

C.  For  Enforcement  of  Liens  or  Preferences.  —  1.  Generally. 
"While  at  common  law  no  lien  exists  in  favor  of  a  servant  or  employee 
for  his  wages  or  compensation,^-  statutes  now  sometimes  give  a  serv- 
ant or  employee  a  lien  or  preference  for  his  wages  or  compensation,^''' 
The  method  of  fixing  the  lien  being  statutory,  the  requirements  as  to 
the  contents  of  the  notice  of  claim  of  a  lien,  and  the  time  and  place 


tiff's  offer  to  release  from  the  contract, 
were  erroneous,  under  this  rule. 

16.  Von-Heyne  v.  Tompkins,  89 
Minn.  77,  93  N.  W.  901,  5  L.  R.  A. 
(N.  S.)    524. 

17.  Hussey  v.  Hollo-way,  217  Mass. 
100,  104  N.  E.  471.  And  .see  Eoss  v. 
Grand  Pants  Co.,  170  Mo.  App.  291, 
156  S.  W.  92. 

fa]  Where  defendants  allege  in- 
competency of  plaintiff  and  there  is 
evidence  in  support  thereof,  it  is  error 
to  refuse  an  instruction  that  the  latter 
might  be  discharged  if  he  was  negligent 
or  incompetent.  Hattaway  v.  Sander- 
liu,  145  Ga.  219,  88  S.  E.  941. 

18.  See  Herreshoff  v.  American  & 
British  Mfg.  Co.,  164  App.  Div.  238, 
149  N.  Y.  Supp.  703;  and  generally  the 
title  "Opening  and  Closing." 

[a]  Where  all  the  allegations  in 
the  employe's  complaint  were  admitted 
by  the  answer,  except  that  it  was  de- 
nied that  the  discha,rge  was  "without 
cause,"  and  that  the  employe  was 
damaged,  no  issue  was  raised  calling 
upon  the  plaintiff  for  proof  and  the  de- 
fendant's  application  to  be  allowed  to 
open  and  close  should  be  allowed. 
Herreshoff  v.  American  &  British  Mfg. 
Co.,  164  App.  Div.  238,  149  N.  Y.  Supp. 
703. 

19.  See  generally  the  titles  "Ap- 
peals;" "Ne-w  Trial;"  "Beview;" 
•♦Writ  of  Error." 


20.  See  Grant  D.  New  Departure 
Mfg.  Co.,  85  Conn.  421,  83  Atl.  212; 
Rottlosberger  v.  Hanley,  155  Iowa  638, 
136  N.  W.  776;  and  generally  2  Stand- 
ard Proc.  457  et  seq. 

21.  Great  "Northern  Hotel  Co.  v. 
Leopold,  72  111.  App.  108. 

As  to  allo-wance  of  attorney's  fees  In 
actions  for  'wages,  see  infra,  I,  D,  £. 

22.  See  the  following:  Cal.— Quist 
r.  Sandman,  154  Cal.  748,  99  Pac.  204; 
Michaelson  v.  Fish,  1  Cal.  App.  116,  81 
Pac.  661;  Ex  parte  Corran,  108  Cal. 
xvii,  41  Pac.  464.  Mich. — Wilcox  v. 
Matthews,  44  Mich.  192,  6  N.  W.  215. 
Pa. — Mclntyre  v.  Carver,  2  Watts  &  S. 
395,  37  Am.  Dec.  519. 

23.  See  the  statxites,  and  U.  S. — Lib- 
ertv  Perpetual  B.  &  L.  Co.  v.  Furbush 
&  Son  Mach.  Co.,  80  Fed.  631,  26  C.  C. 
A.  38.  Cal.— Code  Civ.  Proc,  §1206.  111. 
Eev.  St.,  ch.  38a.  Ind.— Bass  v.  Doer- 
man,  112  Ind.  390,  14  N.  E.  377;  Rexing 
V.  Princeton  Window  Glass  Co.  (Ind. 
App.),  94  N.  E.  1031.  Minn. — Kruse  v. 
Thompson,  26  Minn.  424,  4  N.  W.  814. 
Mo. — Fitzgerald  v.  Meyer,  65  Mo.  App. 
665.  Mont.— Code  Civ.  Proc,  §2152; 
Shea  V.  Regan,  29  Mont.  308,  74  Pac. 
737.  N.  D. — Wonser  v.  Walden  Farm- 
ers' Elev.  Co.,  31  N.  D.  382,  153  N.  W. 
1012.  Tex. — Farmers'  Elev.  Co.  v.  Ad- 
vance Thresher  Co.  (Tex.  Civ.  App.), 
189  S.  W.   1018;   Lindale  Brick  Co.  v. 
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of  filinw  the  samo  must  hr  striitly  followed.-*  Aiid  in  order  to  take 
advanta!i:e  of  this  \vm,  it  must  lie  forer-losod  as  required  by  law.-^  Un- 
der some  statutes  the  lieu  is  enforerd  under  the  rules  of  procedure 
applicable  to  mechanics'  liens.-*^  In  others  the  ])roeeedin<2:  is  a  sum- 
mary one  and  when  an  affidavit  setting  forth  tbe  requisite  facts  is 
filed  in  the  court  having  jurisdiction,  an  execution  issues  immediate- 
ly.-^ Under  some,  an  action  on  the  claim  is  necessary  only  when  the 
claim  is  disputed.^* 


Smith,  5i  Tex.  Civ.  App.  207,  118  S.  W. 
568. 

fa]  The  Illinois  statute  inorcly 
places  the  claims  of  employes  for  labor 
in  a  preferred  class,  and  provides  for 
the  order  of  payment.  Seymour  r. 
Berg,  227  111.  411,  81  N.  E.  339,  oiTr- 
rulxnq  Ileekman  v.  Tammen,  184  111. 
144,  56  N.  E.  361. 

24.  See  the  following:  U.  S. — Lib- 
erty Perpetual  B.  &  L.  Co.  r.  Furbush 
&  Son  Mach.  Co.,  80  Fed.  '63 1,  2G  C.  C. 
A.  38.  Ga. — Brvan  r.  Madison  Supply 
Co.,  135  Ga.  171,  68  S.  E.  1106.  Ind. 
Forrest  V.  Corey,  29  Ind.  App.  159,  61 
N.  E.  45.  Minn. — Kruse  r.  Thompson, 
26  Minn.  424,  4  N.  W.  814.  Mo.— Fitz- 
gerald V.  ]\teyer,  65  Mo.  App.  665.  Tex. 
Farmers'  Elev.  Co.  v.  Advance  Thresh- 
er Co.  (Tex.  Civ.  App.),  189  S.  W.  1018; 
Peacock  r.  Morgan,  61  Tex.  Civ.  App. 
193,  128  S.  W.  1191.  Va.— Overholt  v. 
Old  Dominion  Mfg.  Co.,  98  Va.  654,  37 
S.  E.  307. 

See  also  Stichler  v.  Malley,  94  Pa.  82. 
Compare  Wonser  v.  Walden  Farmers' 
Elev.  Co.,  31  N.  D.  382,  153  N.  W.  1012, 
must  be  a  substantial  comiilianre. 

fa]  The  purpose  of  the  notice  of 
claim  is  to  divert  from  the  execution 
or  attaching  creditor  money  which 
would  otherwise  go  to  him  as  the  re- 
sult of  his  levy.  Carter  r.  Green  Moun- 
tain Gold  Min.  Co.,  83  Cal.  222,  23  Pac. 
33  7. 

fb]  Verification. — The  statement  of 
claim  must  be  verified.  Cal.  Code  Civ. 
Proc,  §1206;  Mont.  Code  Civ.  Proc, 
r21."2;  Shea  r.  Regan,  29  Mont.  308, 
74  Pac.  737. 

fe]  The  record  must  show  that  the 
statutory  requirements  as  to  the  time 
of  filing  were  complied  with;  and  ex- 
traneous evidence  will  not  be  received. 
Libertv  Perpetual  B.  &  L.  Co.  v.  Fur- 
bush  &  Son  Mach.  Co.,  80  Fed.  631,  636, 
26  C.  C.  A.  38. 

fd]  Service  of  the  notice  of  lieu 
when  required  bv  statute  is  mandator.v. 
Heal  V.  Evans  Creek  Coal  &  C.  Co.,  71 
Wash.  225,   128  Pac.   211. 

Vol.  XIX 


fe]  The  notice  by  the  servant  (1) 
is  in  the  nature  of  an  intervention,  and 
scrxice  on  tiie  attorney  for  tne  credi- 
tor is  sufficient.  Carter  v.  Green  Moun- 
tain Gold  Min.  Co.,  83  Cal.  222,  23  Pac. 
317.  (2)  Service  on  the  attorney  for 
the  debtor  is  also  sufficient.  Taylor  r. 
Tlill,  115  Cal.  113,  44  Pac.  3o6,  46  Pac. 
P2'2. 

[f  ]  In  Montana  the  officer  on  whom 
the  notice  is  served  must  serve  a  copy 
on  the  parties  plaintiff  and  defendant 
in  tho  action  or  upon  their  attorneys, 
and  must  make  a  return  of  such  serv- 
i'^'O  immediately  thereafter.  Code  Civ. 
Proc,  §2152;  Shea  r.  Regan,  29  Mont. 
308,   74  Pac.   737. 

f  g]  A  separate  lien  for  each  month  's 
wages  due  need  not  be  filed.  Mudgett 
V.  Texas  Tobacco  Growing  &  Mfg.  Co. 
(Tex.  Civ.  App.),  61  S.  W.  149. 

25.  Love  V.  Cox,  68  Ga.  269. 

26.  Forrest  r.  Corey,  29  Ind.  App. 
];-,!),   Gl    N.   E.   45. 

As  to  enforcement  of  mechanics' 
liens,  see  the  title  "Mechanics'  Liens." 

27.  Sea  the  statutes,  and  the  follow- 
ing: Ga.  Code,  1910,  §336(?,  subd.  4; 
Georgia  Loan  S.  &  B.  Co.  v.  Dunlop, 
108  Ga.  218,  33  S.  E.  882;  Floyd  v. 
Chess-  Carley  Co.,  76  Ga.  752;  Ricks  v. 
Redwine,  73*  Ga.  273;  Hinton  V.  Goode, 
73  Ga.  233. 

[a]  Ooiinter-affidavit.— (1)  If  tho 
person  defendant  in  such  execution  or 
any  creditor  of  such  defendant,  contest 
the  amount  or  justice  of  the  claim,  or 
tlie  existence  of  tho  lien,  he  may  file 
his  affidavit  of  the  fact,  setting  forth 
the  ground  of  such  denial,  which  affi- 
(!avit  forms  an  issue  to  be  tried  as  other 
causes.  Ga.  Code,  1910,  §3366,  subd.  6. 
(2)  Until  there  is  such  a  counter-affi- 
davit there  is  no  case,  nothing  to  be 
returned  to  a  court,  no  pleading  to  be 
amended,  and  no  issue  to  be  tried* 
^loultrie  Lumb.  Co.  i".  Jenkins,  121  Ga. 
721,  49  S.  E.  678. 

28.    See  the  statutes,  and  Bauer  r. 
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If  the  statute  prescribes  the  time  for  bringing  the  action,  such  pro- 
vision P-iust  be  strictly  complied  with.-^ 

2.  Jurisdiction.^^  —  In  some  jurisdictions  the  action  to  establish  a 
lien  is  of  an  equitable  nature,  and  courts  that  do  not  possess  such  juris- 
diction cannot  take  cognizance  of  the  aetion."^^ 

3.  Parties,"^  —  Neither  the  sheriff  nor  the  attaching  creditor  is  a 
necessary  or  proper  party  to  an  action  to  enforce  a  laborer's  lien 
against  property  attached.^'^ 

In  an  action  upon  a  labor  claim,  made  necessary  by  the  filing  of 
an  exception  to  the  allowance  thereof,  the  objecting  creditor  may  not 
intervene.^* 

4.  Pleading.  —  In  accordance  with  the  general  rule,  the  complaint 
or  other  pleading  in  an  action  to  foreclose  or  enforce  a  laborer's  or 
employee's  lien  must  allege  facts,  and  not  mere  conclusions  of  law.** 
It  must  allege  facts  sufficient  to  show  that  plaintiff  has  a  claim  entit- 
ling him  to  a  lien  or  preference.^^  It  must  allege  the  giving  of  the 
statutory  notice  to  the  proper  parties,^^  and  show  that  claimant  is  a 
laborer  or  employee.^^    It  must  aver  a  demand  for  payment  of  the  sum 


Silva,  12S  Cal.  42,  60  Pac.  525;  Carter 
17.  Green  Mt.  Gold  Min.  Co.,  83  Cal. 
222,  23  Pac.  317;  Shea  v.  Began,  29 
Mont.  308,  74  Pac.  737. 

[a]  When  exceptions  to  the  claim 
a,re  filed,  the  claimant  must  reduce  his 
claim  to  judgment  before  payment  can 
be  made.  111.  Rev.  St.,  ch.  3Sa;  West- 
ern Stone  Co.  V.  Carver,  93  111.  App. 
150. 

29.  Rauer  v.  Silva,  128  Cal.  42,  60 
Pac.  525,  in  California  it  is  necessary 
to  bring  suit  in  ten  days  after  receiv- 
ing notice  that  the  claim  is  disputed. 

[a]  In  Montana  the  statute  is  simi- 
lar to  the  California  statute.  See  Shea 
V.  Regan,  29  Mont.  308,  74  Pac.  737. 

30.  See  generally  the  title  "  Juris- 
diction." 

31.  See  Shea  v.  Regan,  29  Mont.  308, 
316,   74  Pac.   737. 

[a]  In  Montana  justices  of  the 
peace  have  no  jurisdiction  to  entertain 
an  action  to  establish  a  lien  for  wages, 
and  hence  on  appeal  the  district  court 
is  without  such  jurisdiction.  Shea  v. 
Regan,  29  Mont.  308,  316,  74  Pac.  737. 
See  generally  the  title  "Justices  of 
the  Peace." 

[b]  In  California  the  code  pre- 
scribes an  exclusive  remedy  for  the  en- 
forcement of  a  laborer's  lien  for  wages; 
but  creates  no  lien  upon  the  debtor's 
property  which  can  be  enforced  or  fore- 
closed in  equitv.  Winrod  V.  Wolters,  141 
Cal.  399,  74  Pac.  1037. 

32.  See  generally  the  title  "Part- 
ies." 


33.  Shea  v.  Regan,  29  Mont.  308,  74 
Pac.   737. 

[a]  "If  the  attaching  creditor 
deems  it  advisable,  he  may,  perhaps,  in- 
tervene .  .  .  but  he  is  not  required 
to  do  so."  Shea  v.  Regan,  29  Mont. 
308,  74  Pac.  737. 

34.  Western  Stone  Co.  v.  Carver,  93 
111.  App.   150,  156. 

35.  VVeithoff  r.  Murray,  76  Cal.  508, 
18  Pac.  435.  See  generally  the  titles 
"Conclusions  of  Law;"  "Declaration 
and  Complaint." 

36.  See  Small  v.  Hammes,  156  Ind. 
556,  60  N.  E.  342;  Bass  v.  Doerman,  112 
Ind.  390,  14  N.  E.  377;  Hessig-Ellis 
Drug  Co.  V.  Stone,  129  Tenn.  60S,  167  S. 
\V.  864,  statements  of  nature  of  lien 
necessary. 

[a]  Where  the  lien  is  only  given  in 
cases  where  the  wages,  under  the  terms 
of  the  employment,  are  payable  weekly 
or  monthly,  it  must  be  alleged  that 
plaintiff  was  employed  by  the  week  or 
month,  or  that  his  wages  were  due 
weekly  or  monthly.  Ackley  v.  Black 
Hawk  Gravel  Min.  Co.,  112  Cal.  42,  44 
Pac.  330;  Keener  v.  Eagle  Lake  Land, 
etc.  Co.,  110  Cal.  627,  43  Pac.  14.  See 
also  Kuschel  v.  Hunter,  118  Cal.  xvi,  50 
Pac.  397. 

37.  See  Taylor  v.  Hill,  115  Cal.  143, 
44  Pac.  336,  46  Pac.  922. 

38.  Tuten  v.  Ciidahy  Packing  Co., 
133  Ga.  509,  66  S.  E.  249,  an  affidavit 
which  alleged  that  the  affiant  contract- 
ed with  his  employer  "to  clerk  in  his 
storehouse  as  a  general  clerk  in  selling 
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due  on  his  employcr,^^  and  a  refusal  ])y  the  employer  to  pay.*"  It 
should  desc'ril)e  the  property  upon  whieh  the  lien  is  c'laiined,*^  and  the 
nature  of  the  interest  of  the  defendant  therein.*-  Under  some  statutes, 
it  is  necessary  for  the  complaint  to  show  that  all  of  the  property  used 
in  the  debtor's  business  has  been  transferred," 

If  defendant  pleads  an  estoppel  because  of  plaintiff's  silence,  he 
must  set  out  sufficient  facts  entitling  him  to  the  benefit  of  such  action.** 

Amendment. — In  a  proceeding  for  the  summary  enforcement  of  a 
lien  for  wages,  the  plaintiff  cannot  amend  so  as  to  change  the  case  into 
an  ordinary  action  of  assumpsit.''^ 

5.  Issues,  Findings  and  Judgment.  —  When  service  of  the  notice 
of  claim  is  disputed,  that  issue  must  be  decided  by  the  trial  court.*® 

Judgraent.47  —  Plainti/f  may  recover  in  the  one  action  the  whole 
amount  of  his  claim,  and  be  declared  entitled  to  a  lien  for  so  much  of 
it  as  accrued  within  tlie  time  prescribed  by  the  statute.*^  The  judg- 
ment must,  among  other  things,  declare  that  the  claim  of  plaintiff  con- 
stitutes a  lien  on  the  property  of  defendant.'*"  When  necessary,  the 
judgment  must  provide  for  the  appointment  of  a  receiver  to  sell  the 
property  and  distribute  the  proceeds.^" 

6.  Review.'^  —  When  the  record  is  silent  as  to  whether  the  claim 


poods  and  doiiif;  other  things  in  and 
about  the  storehouse  and  place  of  busi- 
ness" of  such  employer,  at  a  named 
sum  per  month,  did  not  show  that  lie 
was  a  laborer,  so  as  to  authorize  the 
foreclosure   of  a  laborer's   lien. 

39.  Sheeley  r.  Funderburk,  47  Ga. 
287. 

40.  Sheeley  v.  Funderburk,  47  Ga. 
287. 

41.  Dano  r.  Mississippi,  O.  &  R.  R. 
Co.,  27  Ark.  564;  HcssiK-EHis  Druji  Co. 
r.  Stone,  129  Tenn.  608,  167  S.  W.  864, 
holding  that  it  is  necessary  either  for 
the  petitioner  to  specifically  describe 
the  property  upon  which  the  lien  is 
claimed,  or  it  is  necessary  that  a  writ 
of  attachment  issue  and  be  levied. 

42.  Dano  r.  Mississippi,  O.  &  R.  R- 
Co.,  27   Ark.  564. 

43.  See  Bell  r.  llincr,  16  Ind.  Apj.. 
184,  44  N.  E.  576. 

44.  Bell  V.  Hiner,  16  Ind.  App.  184, 
191,  44  N.  E.  576,  wherein  answer 
counted  upon  plaintiff's  failure  to  make 
known  his  claim,  but  defendant's  want 
of  knowledge  of  its  existence  was  no- 
where alleged.  Sec  also  8  Standard 
Pkoc.   698. 

45.  Cochran  r.  Swann,  53  Ga.  39. 

Amendments  changing  cause  of  ac- 
tion, see  generally  tlic  title  "New  Cause 
of  Action  or  Defense." 

46.  Rauer  r.  Silva,  128  Cal.  42,  60 
Pac.  525. 


47.  See  generally  the  title  "Judg- 
ments." 

48.  Shea  r.  Regan,  29  Mont.  308,  314, 
74   Pac.    737. 

[a]  "The  theory  of  the  statute  ia 
that  by  the  judgment  not  only  is  the 
fact  to  be  ascertained  that  an  amount 
is  due,  but  also  whether  this  amount, 
or  anv  part  of  it,  is  a  lien."  Shea  v. 
Regan,  29  Mont.  308,  315,  74  Pac.  737. 

[b]  Plaintiff  must  not  remit  the  un- 
secured portion  in  order  to  avail  him- 
self of  the  lien.  Shea  v.  Regan,  29 
Mont.  308,  74  Pac.  737. 

[cj  In  Georgia  when  a  laborer  fore- 
closes his  lien  and  has  it  levied  upon 
personal  property  belonging  to  his  em- 
ployer, and  the  latter  files  a  counter- 
alTidavit,  but  no  rei>levy  bond  is  given, 
the  only  judgment  to  which  the  laborer 
is  entitlf^d,  if  he  succeeds  in  the  suit, 
is  a  special  judgment  against  the  prop- 
erty. Rarnett  r.  Tant,  115  Ga.  059,  42 
S.  E.  65. 

49.  See  Small  r.  Ilammes,  156  Ind. 
556,  60  N.  E.  342.  Compare  McDanicl 
r.  Osborn,  166  Ind.  1,  75  N.  E.  647,  2 
L.  R.  A.   (X.  S.)   615. 

50.  See  Small  r.  Ilammes,  156  Ind. 
556,  60  N.  E.  342. 

51.  See  generally  the  titles  "Ap- 
peals:" "New  Trial;"  "Review;" 
'♦Writ  of  Error." 
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was  disputed,  the  court  of  appeal  will  not  presume  that  the  action  was 
unnecessary.^^ 

7.  Costs  and  Attorney's  Fees.^^  —  The  allowance  of  costs  is  usu- 
ally provided  for  by  the  statutes.^*  Some  statutes  also  provide  for  the 
allowance  of  attorney's  fees.^^ 

D.  Suits  or  Actions  for  Services.^''  —  1.  Generally.  —  The 
remedy  of  an  employee  for  services  rendered  under  a  contract  of  em- 
ployment is  usually  by  action  either  on  the  special  contract  or  on  a 
quantum  meruit  depending  upon  the  circumstances  of  each  case;^^  if 
the  action  for  services  be  based  on  a  special  contract,  there  cannot  be 
a  recovery  on  a  quantum  meruit,"*  though  in  some  jurisdictions  counts 
based  both  on  an  express  contract  and  on  the  quantum  meruit  may  be 
joined  and  evidence  as  to  both  properly  reeeived.^^     An  employee, 


52.  Eauer  v.  Silva,  128  Cal.  42,  60 
Pac.  525. 

53.  See  generally  the  title  «' Costs." 

54.  See  generally  the  statutes. 

[a]  In  Calif ornia  if  part  of  the 
claim  is  admitted  to  be  due,  aud  the 
claimant  nevertheless  brings  suit,  and 
more  than  the  admitted  sum  is  not  re- 
covered, costs  must  be  adjudged  against 
him  and  deducted  from  the  sum  found 
due  him.     Cal.  Code  Civ.  Proc,  §1207. 

[b]  In  Montana  (1)  the  statute  as 
to  costs  is  similar  to  the  California 
statute.  See  Code  Civ.  Proc,  §2154; 
Shea  V.  Eegan,  29  Mont.  308,  74  Pac. 
737.  (2)  The  costs  are  also  a  preferred 
claim.  Shea  v.  Regan,  29  Mont.  308, 
74  Pac.  737. 

55.  See  generally  the  statutes,  and 
Cal. — Ackley  v.  Black  Hawk  Gravel 
Min.  Co.,  112  Cal.  42,  44  Pac.  330.  Ind. 
Rexing  v.  Princeton  Window  Glass  Co. 
(Ind.  App.),  94  N.  E.  1031.  Mont. 
Shea  V.  Regan,  29  Mont.  308,  74  Pac. 
737. 

See  also  Gough  v.  Bensinger,  183  111. 
App.    234. 

[a]  If  the  lien  is  established  for 
any  amount,  the  judgment  must  fix  an 
attorney's  fee.  Shea  v.  Eegan,  29 
Mont.  308,  315,  74  Pac.  737.  And  see 
Rexing  v.  Princeton  Window  Glass  Co. 
(Ind.  App.),  94  N.  E.   1031. 

56.  After  wrongful  discharge  of  em- 
employee,  see  supra,  I,  B. 

57.  See  the  following:  Ga. — Hill  v. 
Balkcom,  79  Ga.  444,  5  S.  E.  200.  Mass. 
Stark  V.  Parker,  2  Pick.  267,  13  Am. 
Dec.  425.  N.  C. — Lewis  v.  Albemarle 
&  R.  R.  Co.,  95  N.  C.  179.  Eng.— Clut- 
terbuck  v.  Coffin,  3  Man.  &  G.  842,  42 
E.  C.  L.  438,  4  Scott,  N.  R.  509,  11  L. 
J.  C.  P.  65,  6  Jur.  131,  133  Eng.  Be- 
print  1379. 


And  see  generally  the  cases  cited 
infra,  this  section. 

[a]  Where  there  is  an  express  con- 
tract of  employment,  the  action  for 
services  may  be  brought  either  on  such 
contract  or  on  the  quantum  meruit. 
Bozzone  v.  Stafford,  85  Misc.  53,  85  N. 
Y.  Supp.   1076. 

[b]  If  the  remuneration  which 
plaintiff  was  to  receive  was  payable  in 
other  than  money,  plaintiff  must  declare 
on  the  special  agreement,  as  under  a 
count  of  indebitatus  assumpsit;  evi- 
dence to  that  effect  will  not  be  re- 
ceived. Brooks  V.  Scott's  Exr.  2  Munf. 
(16  Va.)  344. 

[c]  Where  an  employe  leaves  the 
employer  upon  a  strike,  he  cannot  re- 
cover upon  a  quantum  meruit  for  any 
services  rendered  thereafter.  King  v. 
Western  Union  Tel.  Co.,  84  S.  C.  73,  65 
S.  E.  944. 

fd]  Amendment  Changing  From  One 
to  Other. — Where  the  complaint  alleged 
that  the  defendant  was  indebted  to  the 
plaintiff  for  "work,  labor  and  services 
done,"  etc.,  but  did  not  state  that  the 
services  were  rendered  under  a  special 
contract,  it  was  not  error  to  permit  an 
amendment  so  as  to  make  the  complaint 
so  allege.  Tarrant  v.  Gittelson,  16  S.  C. 
231.  See  also  Pellage  v.  Pellage,  32 
Wis.  136.  Amendment  setting  up  new 
cause  of  action  or  defense,  see  the 
title  "New  Cause  of  Action  or  De- 
fense. ' ' 

58.  Ind.— Fulton  v.  Heffelfinger,  23 
Ind.  App.  104,  54  N.  E.  1079.  Ky. 
Price  17.  Price's  Exr.,  101  Kv.  28,  39 
S.  W.  429.  Mo.— Paul  v.  Minneapolis 
Threshing  Mach.  Co.,  87  Mo.  App.  647. 
654. 

59.  Cowan  v.  Abbott,  92  Cal.  100,  2? 
Pac.  213  (not  error  to  refuse  to  eomp'^i 
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who  by  his  contract  of  finploynciit,  ^vns  to  receive  as  compensation,  in. 
whole  or  in  part,  a  percentai^c  of  tiie  profits  of  the  Inifines.'',  may  main- 
tain a  suit  in  cr|uity  for  an  aee*nintintr.'^°  Such  a  suit  is  not  necessary,'^' 
hut  an  action  of  a<^sumpsit  rt  law  v.ill  lie  to  enforce  payment,  even 
though  an  accountins:  may  he  necessary  to  determine  the  amount  of 
the  profits/'- 

2.  Parties.  —  The  rules  froverning  parties  in  contract  actions  gen- 
erally ohtnin  in  actions  hy  employees  for  serviees.^^ 

3.  Pleading,  —  a.  Drxlaration  or  Cow  plaint.'^*  —  The  sufficiency 
or  insufficiency  of  the  declaration  or  complaint  in  an  action  for  serv- 
ices dei)ends  to  some  extent  upon  the  nature  and  form  of  the  action, 
whether  it  be  on  the  special  contract  or  on  a  quantum  meruit.*''  As 
against  a  general  denmrrer,  it  has  been  held  sufficient  to  allege  the 
cmployinent  of  the  plaintiff  by  the  defendant,  performance  of  the 
services  by  him,  Avith  a  general  statement  of  the  work  done  and  the 
amount  due.*"*     It  is  certain  that  there  should  be  an  averment  of  a 


plaintiff  to  elect) ;  Kruta  v.  Lough,  131 
Minn.  13,  154  N.  W.  514  (if  the  agreed 
price  is  not  proved  a  recovery  may  be 
had  for  the  reasonable  value) ;  Meyer 
r.  Saterbak,  128  Minn.  304,  150  N.  W. 
901;  Lufkin  V.  Harvey,  125  Minn.  458, 
147  N,  W.  444;  Kinzel  f.  Boston  & 
Duluth  F.  Land  Co.,  124  Minn.  416,  145 
N.  W.  124;  Wetmore  &  Co.  r.  Thurman, 
121  Minn.  352,  141  N.  W.  481.  See  also 
Lewis  r.  Albemarle  &  Raleigh  E.  Co., 
95   N.   C.    179. 

[aj  Amendment. — Where  the  action 
■was  brought  upon  a  contract  of  em- 
ployment void  by  the  statute  of  frauds, 
an  amendment  was  permitted  so  as  to 
permit  the  recovery  of  the  actual  value 
of  the  services  rendered.  Turnow  i'. 
Hochstadter,  7  Hun  (N.  Y.)   80. 

60.  See  the  following:  111.— Street  r. 
Thompson,  229  111.  613,  82  N.  E.  367 
{affirming  ISl  111.  App.  546);  Channon 
r.  Stewart,  103  HI.  541,  both  cases  of 
an  employe  of  a  partnership,  whose 
compensation  was  to  consist,  in  part,  of 
.1  share  of  the  profits  of  the  business  of 
the  firm,  and  holding  that  to  ascertain 
the  amount  of  these  profits  it  was  nec- 
essary that  the  partnership  accounts  be 
ad.iusted  and  that  a  court  of  equity 
therefore  hftd  jurisdiction.  Mich. 
Rtn^kman  r.  Michell.  109  Mich.  34H,  67 
X.  W.  336,  holding  that  remedy  in  ae- 
countin?  available  but  not  exclusive. 
N.  J.— Hargave  r.  Conroy.  19  N.  J.  Eq. 
2S1.  But  see  Olds  r.  Regan  CN.  .1. 
Eq.),  32  Atl.  827.  N.  Y.— Lee  r.  Wash- 
burn. 37  Misc.  311.  75  N.  Y.  Supp.  424. 
See  nl=;o  Mack  v.  Shortle.  76  App.  Div. 
586,  79  N.  Y.  Supp.  109  (wherein  equity 
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retained  jurisdiction  and  took  an  ac- 
count); Woolf  r.  Turkel,  115  N.  Y, 
Supp.  250.  But  see  Hathaway  x\  Clen- 
dening  Co.,  135  App.  Div.  407,  119  N. 
Y.  Supp.  984.  R.  I. — Bentley  r.  Harris, 
10  R.  T.  434,  14  Am.  Rep.  "695.  Eng. 
Harrington  v.  Churchward,  8  Wklv.  Rep. 
302,  6  Jur.  N.  S.  576,  29  L.  J.  Ch.  521. 

But  see  Haskins  v.  Burr,  106  Mass. 
48. 

As  to  accounting  in  equity  generally, 
see  1  Stand.^rd  Proc.  263  et  scq. 

61.  Goodin  v.  Pitt,  36  Nev.  156,  134 
Pae.  459. 

62.  HI.— Strauss  r.  Samuel,  149  Til. 
App.  20T.  Mich. — Stockman  r.  Michell, 
109  Mich.  348,  67  N.  W.  336.  Nev, 
Goodin  r.  Pitt,  36  Nev,  156,  134  Pac. 
459. 

See  also  Hathaway  v.  Clendening  Co., 
135  App.  Div.  407^  119  N.  Y.  Supp. 
9S4;  Lindner  V.  Starin,  128  App.  Div. 
6f.4.  113  N.   Y.   Supp.  201. 

63.  Soo  gcTicrrilly  the  titles  "Im- 
plied and  Express  Agreements;"  "Par- 
ties." 

64.  In  action  on  quantum  meruit 
after  wrongful  discharge,  see  supra,  I, 
B,  3,  a,   (Til). 

In  action  for  constructive  service 
after  wron^.^fiil  discharge,  see  -tupra,  I, 
B.  3,  a,   (TV). 

65.  See  infra,  this  section. 

As  to  nature  and.  form  of  action,  see 
S7iprn,  T.  D,  1. 

66.  I^ilkennv  Plantation  r.  Furber, 
130  Ga.  492,  61  S.  E.  13,  fnUovrinq  Tn- 
trrnational  Power  Co.  r.  Hardv,  118  Ga. 
512.  45  S.  E.  311.  See  also  Volk  v. 
Zepp  (Mo.  App.),  190  S,  W,  609,  hold- 
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hiring-  or  employment  of  the  plaintiff  by  the  defendant/'^  or  a  subse- 
quent  promise  to  pay  for  services  alleged  to  have  been  rendered.^^ 
In  pleading  the  legal  effect  of  a  contract  for  services,  the  complaint 
need  not  allege  the  nature  of  the  services  to  be  rendered  in  the  ab- 
sence of  such  a  specification  being  contained  in  the  contract.*'^  Per- 
formance of  the  services  sued  for  must  be  alleged,'"  either  by  averring 


ing  that  a  complaint  alleging  that  de- 
fendants are  indebted  to  plaintiff  in  a 
designated  sum  for  work  and  labor  per- 
formed for  them  by  plaintiff,  at  their 
special  instance  and  request,  and  alleg- 
ing that  defendants  agreed  to  pay 
plaintiff  therefor  at  a  designated  rate, 
states  a  cause  of  action. 

[a]  So  also  where  the  complaint  al- 
leged that  there  was  a  written  contract 
between  plaintiff  and  defendant,  that 
under  and  by  virtue  of  such  contract, 
they  performed  work  and  labor,  within 
certain  times,  the  value  of  the  labor 
performed,  the  amount  paid,  and  the 
balance  unpaid,  with  a  proper  demand 
for  judgment,  it  is  sufficient.  Nash  v. 
Murnan,  6  Minn.  577. 

fb]  Where  a  complaint  for  work  and 
labor  alleged  that  defendant  was  in- 
debted to  plaintiff  in  the  sum  of  $73!), 
for  that  defendant  employed  plaintiff 
to  work  on  a  certain  mine  on  Febru- 
ary 18,  1900,  and  that  he  continued  so 
to  work  until  October  21st  of  the  same 
year,  245  days,  at  $3  a  day;  that  no 
part  of  the  amount  had  been  paid,  ex- 
cept $100;  and  that  there  was  still  due 
plaintiff  the  amount  of  $635,  which  is 
unpaid,  it  was  hold,  that  the  complaint  i 
was  not  demurrable  for  failure  to  state  ' 
that  the  labor  was  performed  at  de- 
fendant's instance  and  request,  for  fail- 
ure to  allege  an  implied  promise  to  pay,  1 
that  defendant  was  the  owner  of  the  I 
mine,  that  plaintiff's  services  were  of 
the  value  of  $3  a  day,  or  that  defend- 
ant agreed  to  pay  such  amount.  Cor- 
coran V.  Halloran,  20  S.  D.  384,  107  N. 
W.   210. 

[c]  As  against  a  special  demurrer, 
such  a  declaration  or  complaint  should 
Bet  forth  with  particularity  the  various 
services  rendered  and  the  value  of  each 
kind.  Kilkennv  Plantation  v.  Furber, 
130  Ga.  402.  61  S.  E.  13. 

fd]  Construction  of  Complaint. — A 
complaint  allecring  that  defendant  is  in- 
debted to  plaintiff  in  the  sum  of  $45 
balance  on  salary  and  $259.44  for  com- 
mission on  goods  sold,  is  an  action  for 
salary  and  commissions  already  earned, 


and  not  for  breach  of  contract  for 
wrongful  discharge.  Dibble  v.  Roberts, 
35  Ind.  App.  159,  72  N.  E.  1136.  As  to 
complaints  in  actions  tor  wrongj-ul  dis- 
charge, see  supra,  1,  B,  3,  a,  (U). 

[e]  Where  the  petition  alleged  that 
the  services  "aforementioned  were 
worth  to  the  defendant  herein  the  sum 
of  three  hundred  dollars,  which  amount 
the  said  defendant,  for  the  reasons  here- 
inbefore mentioned,  agreed  to  pay 
plaintiff  herein,"  it  was  held  that  the 
plajntift'  did  not  claim  under  a  special 
contract;  and  that  if  the  services  were 
rendered,  he  was  entitled  to  recover 
their  reasonable  value.  Forey  v.  West- 
ern Stage  Co.,  19  Iowa  535. 

67.  Covington  v.  Elliott,  21  Ky.  L 
Rep.  895,  53  S.  W.  526. 

[a]  An  averment  that  plaintiff 
worked  for  the  defendant  at  an  agreed 
price  per  day  must  be  held  to  import 
that  the  work  was  done  after  and  in 
pursuance  of  the  agreement.  Joubert 
V.  Carli,   26   Wis.   594. 

[b]  Where  the  contract  provided 
that  the  employment  was  to  cease  in  the 
event  of  a  rescission  of  contract  be- 
tween plaintiff  and  a  third  party,  tho 
plaintiff  need  not  allege  that  the  con- 
tract  continued  in  force,  since  if  it  were 
rescinded  defendant  was  required  to  bo 
allege.  Kitchen  v.  Cape  Girardeau  & 
S.  L.  R.  Co.,  59  Mo.  514. 

68.  Covington  v.  Elliott,  21  Ky.  L. 
Rep.  89.5,  53  S.  W.  526.  See  also  infra, 
note  77. 

fa]  "Ordinarily,  in  a  suit  for  serv- 
ices,  or  for  work  and  labor  performed, 
a  previous  employment  to  do  the  work, 
or  subsequent  promise  to  pay  for  it, 
must  be  averred  and  proven.  The  only 
exception  to  this  is  where  work  is  per- 
formed under  such  circumstances  that 
a  fair  and  honest  man  ought  to  have 
made  the  request.  In  that  case  the 
law  sometimes  implies  a  promise  to  pay 
for  them."  Covington  v.  Elliott,  21 
Ky.  L.  Rep.  895,  53  S.  W.  526. 

69.  Lynd  v.  Apponaug,  etc.  Print- 
Co.,  20  R.  I.  344,  39  Atl.  188. 

70.  Conn.— Russell  v.  Slade,  12  Conn. 
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the  facts  constitutinir  pprfonnanee,"^  or  by  alle^'in<?  in  llio  torms  of  a 
statute  as  to  pleadiny:  pcrt'onnanco  of  a  contract  that  the  i)hiintilf  duly 
j)erformed  all  the  eonditious  thereof  on  his  part.'-  In  a  eoiuplaiut 
based  upon  a  quantum  meruit,  it  should  i)e  alleged  that  the  scrviees 
were  performed  at  defendant's  request."  The  time  when  the  services 
were  rendered  should  be  alleged  according  to  some  authorities.^*  There 
is  also  authority  to  the  effect  that  the  declaration  or  complaint  should 


455.  N.  Y. — Ainsworth  r.  Acheson 
Harden  Co.,  172  App.  Div.  723,  158  N. 
Y.  Supp.  630.  Ore.— Nve  v.  Bill  Nyo 
Gold  M.  &  M.  Co.,  42  Ore.  560,  71  Pac. 
1043.  Pa. — Pcuiivpacker  i'.  Koycrsford 
Glass  Co.,  12  Moiitg.  Co.  Rep.  119.  Tex. 
Sbuttuck  r.  Griffin,  44  Tex,  566. 

71.  Ainsworth  v.  Acheson  Harden 
Co.,  172  App.  Div,  723,  158  N.  Y.  Supp. 
630. 

[a]  Sufficient  Averments.  —  Where 
the  complaint  alleges  that  the  plaintiff 
"entered  upon  the  performance  of  tho 
contract,  and  went  out  on  the  road,  and 
took  and  sent  in  orders  to  the  defend- 
ant," it  is  sufficient;  such  an  averment 
renders  it  unnecessary  to  allege  gener- 
ally due  performance.  Hart  v.  Sher- 
man, 160  N.  Y.  Supp.  844. 

[b]  So  an  allegation  that  plaintiff 
entered  defendant's  employ  on  a  cer- 
tain day  and  continued  therein  until  a 
specified  time,  is  an  averment  of  per- 
formance. Joy  V.  Glidden  Varnish  Co., 
83  Fed.  90. 

[c]  An  averment  that  plaintiff  has 
performed  all  the  conditions  of  his  part 
of  an  employment  contract,  so  far  as 
he  was  permitted  to  do  so  by  the  de- 
fendants is  a  sufficient  averment  of  per- 
form ce  as  against  a  demurrer  or  ob- 
jection on  the  trial  to  the  introduction 
of  e%'idence.  Culbertson  Irr.  &  W. 
Power  Co.  v.  Wildman,  45  Neb.  663,  63 
N.  W.  947,  suggesting  that  this  aver- 
ment might  have  been  open  to  attack 
by  motion. 

[d]  Pleading  a  written  contract  in 
its  entirety  and  alleging  a  performance 
of  all  the  cdnditions  therein  prescribed 
on  his  part,  is  not  equivalent  to  a  plead- 
ing of  the  facts  of  due  performance. 
Ainsworth  V.  Acheson  Harden  Co.,  172 
App.  Div.  723,  158  N.  Y.  Supp.  630. 

72.  Ainsworth  r.  Acheson  Harden 
Co.,  172  App.  Div.  723,  158  N.  Y.  Supp. 
630;  Murray  r.  O'Donohue,  100  App. 
Div.  606,  06  N.  Y.  Supp.  335;  Hart  i'. 
Sherman,  160  N.  Y.  Supp.  844,  all  un- 
der a  statute  (N.  Y.  Code  Civ.  Proc, 
8533),  providing  that  "in  pleading  the 
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performance  of  a  condition  precedent 
in  a  contract,  it  is  not  necessary  to 
state  the  facts  constituting  perform- 
ance; but  the  party  may  state,  gener- 
ally, that  he,  or  the  person  whom  he 
represents,  duly  performed  all  the  con- 
ditions on  his  part." 

fa]  Where  the  complaint  alleged 
that  plaintiff  had  "duly  entered  upon 
the  employment  of  the  defendant  and 
fully  performed  his  duties  in  accord- 
ance with  the  aforesaid  agreement," 
this  was  not  equivalent  to  an  allegation 
that  plaintiff  had  "duly"  performed 
his  contract  of  employment.  Sisskin  v. 
Workmen's  Circle,  179  App.  Div.  645, 
167  N.  Y.  Supp.  62. 

73.  Conrad  Nat.  Bank  v.  Great 
Northern  Ry.  Co.,  24  Mont.  178,  61 
Pac.  1. 

[a]  But  an  aTerment  that  the 
plaintiff  was  employed  by  the  defend- 
ant is  equivalent  to  an  averment  that 
the  work  was  done  at  his  special  in- 
stance and  request.  Corcoran  v.  llal- 
loran,  20  S.  D.  384,  107  N.  W.  210. 

74.  Vanguilder  v.  Stull,  10  N.  J.  L. 
233,  judgment  reversed  if  no  time 
stated.  To  same  effect,  Gordon  v.  My- 
ers, 8  N.  J.  L.  69.  But  see  Fleck  v. 
Friedman,  49  Misc.  220,  97  N.  Y.  Supp. 
231,  holding  that  it  is  not  necessary 
to  allege  in  addition  to  performance 
tho  time  within  which  the  contract  was 
performed,  it  not  being  necessary  to 
anticipate  the  defense  that  it  was  made 
out   of  season. 

[a]  Where  the  complaint  in  an  ac- 
tion to  recover  salary  under  a  written 
contract  dated  May  15,  1893,  ])roviding 
that  defendant  "agrees  to  employ  and 
does  hereby  employ"  the  plaintiff  "for 

one  year  commencing  on , "  alleged 

that  plaintiff  entered  upon  the  employ- 
ment and  discharged  its  duties  until 
.Tuly  20,  1S93,  when  he  was  discharged, 
and  that  a  certain  sum  was  dne  him  for 
salary  under  the  contract,  it  was  held 
sufficient  on  demurrer.  Littlefield  V. 
William  Rcrgenthal  Co.,  87  Wis.  394, 
58  N.  W.  743. 
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show  by  whom  the  services  were  performed.^^  Though  plaintift'  did 
not  complete  his  contract,  in  an  action  on  a  quantum  meruit  for  snch 
services  as  he  did  render,  it  is  not  necessary  that  the  plaintiff  should 
set  up  the  excuse  for  not  fully  performing  the  contract.'*^  Where  the 
complaint  is  based  on  the  quantum  meruit,  a  promise  to  pay  for  the 
services  or  facts  from  which  such  a  promise  can  be  inferred  must  be 
averred.*^^  The  complaint  must  allege  the  amount  claimed  to  be  due 
on  account  of  services  rendered,"  and  must  allege  non-payment  of 
the  sums  stated  as  due;^^  but,  it  need  not  allege  a  demand"  previous 
to  the  suit.®''  If  plaintiff  seeks  to  recover  for  extra  payments  agreed 
to  be  made  plaintiff  on  a  certain  contingency,  the  complaint  must 
allege  the  happening  of  the  contingency  which  gave  plaintiff  the  right 
to  Ihe  extra  compensation.*^ 

"Where  plaintifi"  brings  his  action  under  a  local  statute  entitling  him 
to  an  execution  against  the  person,  and  the  complaint  fails,  to  set  out 
all  the  allegations  necessary  to  entitle  him  to  such  relief,  but  states 
a  good  cause  of  action  for  services,  he  is  entitled  to  judgment  for  such 
services,  but  it  is  not  enforcible  by  an  execution  against  the  person.*'^ 

Objections  to.  —  Where  the  complaint  in  an  action  to  recover  for 
services  completely  performed,  though  stating  the  facts  according  to 
their  legal  effect,  is  vague  and  indefinite,  the  defendant  should  either 
demand  a  bill  of  particulars,®^  or  move  to  make  the  complaint  more 


75.  Erving  v.  Ingrain,  24  N.  J.  L. 
520. 

[a]  This  is  necessary  to  show  how 
the  plaintiff  claims  to  be  entitled  to 
the  money.  It  does  not  follow  because 
work  and  labor  was  done  for  the  de- 
fendant, that  therefore  he  was  indebted 
to  plaintiff  for  its  value.  Erving  v. 
Ingram,  24  N.  J.  L.  520, 

76.  Wolfe  V.  Howes,  20  N.  Y.  197, 
75  Am.  Dec.  388,  such  is  matter  of  re- 
ply to  a  defense  interposing  the  con 
tract. 

77.  Warring  v.  Hill,  89  Ind.  497; 
Taggart  v.  Tevanny,  1  Ind.  App.  339, 
27  N.  E.  511;  S.  Turner's  Exr.  v.  Pea- 
cock, 9  Ky.  Op.  396.  See  also  Groshut 
V.  Kinetophote  Corp.  154  N.  Y.  Supp. 
126. 

[a]  Express  Agreement  Need  Not 
Be  Arerred. — The  complaint  in  an  ac- 
tion to  recover  the  reasonable  value  of 
services  rendered  at  defendant's  re- 
quest need  not  allege  that  the  defend- 
ant expressly  agreed  to  pay  for  the 
services  or  to  pay  a  specific  sum.  Bab- 
cock  V.  Anson,  122  App.  Div.  73,  106  N. 
Y.  Supp.  642. 

78.  See  Meyers  v.  E.  C.  Greer  & 
Sons  Eealty  Co.,  96  Mo.  App.  625,  70 
S.   W.  914. 

[a]  Value  of  Services. — An  aver- 
ment  that   plaintiff   worked   a   certain 


number  of  days  at  a  stipulated  sum  per 
day  is  in  effect  an  allegation  that  his 
services  were  worth  that  sum.  Cor- 
coran V.  Halloran,  20  S.  D.  384,  107  N. 
W.  210. 

79.  Babcock  v.  Anson,  122  App.  Div. 
73,  106  N.  Y.  Supp.  642.  See  also  Tur- 
ner's Exr.  v.  Peacock,  9  Ky.  Op.  396. 
Compare  Meating  v.  Tigerton  Lumb. 
Co.,  113  Wis.  379,  89  N.  W.  152. 

[a]  "A  complaint  on  account  for 
work  and  labor  performed  at  the  re- 
quest of  the  defendant,  which  charges 
that  the  defendant  is  indebted  to  the 
plaintiff,  but  omits  to  allege  that  the 
debt  is  due  and  unpaid,  is  good." 
Jaqua  v.  Cordesman  &  E.  Co.,  106  Ind. 
141,  5  N.  E.  907. 

80.  Hartford  Life  Ins.  Co.  v.  Bryan, 
25  Ind.  App.  406,  58  N.  E.  262. 

Demand  as  condition  precedent  to 
suit,  see  generally  the  title  "Suits  and 
Actions," 

81.  Ainsworth  v.  Acheson  Harden 
Co.,  172  App.  Div.  723,  158  N.  Y.  Supp. 
630. 

82.  Wah  Kee  i\  Young,  29  Misc.  658, 
61  N.  Y.  Supp.  894. 

Execution  against  the  person,  see  gen- 
erally the  title  "Judgments  and  De- 
crees, Enforcement  of." 

83.  Fleck  v.  Friedman,  49  Misc.  220, 
97  N.  Y,  Supp.  231. 
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definite  and  certain;^*  a  demnnvr  will  not  lie  in  such  a  ease.^'* 
b.  Plea  or  Answer.—  (I.)  Generally.  — The  general  rules  irovern- 
ing  the  form  and  sufficiency  of  pleas  or  answers  in  actions  on  contracts 
generally  obtain  in  an  action  for  services.^"  In  nccoinnnce  with  the 
gi'iu'ral' rule,  any  defense  sho\nng  matter  of  discharge,  release,  or 
avoidance  of  admitted  f:i(-ts  pleaded,  must  \)o  specially  pleaded.*^'  The 
general  issue  or  general  denial  is  sufficient  to  raise  certain  issues,  how- 
ever.^*   Though  matter  admissible  under  the  general  denial  is  set  up 


84.  Fleck  v.  Friedman,  49  Misc.  220, 
97  N.  Y.  Supp.  231. 

85.  Fleck  r.  Friedman,  49  Misc.  220, 
97  N.  Y.  Supp.  231. 

86.  See  <Tcnerally  the  titles  "An- 
swers;" "Implied  and  Express  Agree- 
ments;"   "Pleas." 

[a]  Admissions  by  Failure  To  Deny, 
Etc. — (1)  The  rule  obtains  that  mate- 
rial averments  in  complaint  not  denied 
by  answer  are  taken  as  admitted  and 
present  no  issue.  Smith  v.  Lee,  10 
Nev.  208  (holding  that  no  issue  is  pre- 
sented as  to  the  value  of  plaintiff's 
services  where  the  answer  did  not  deny 
the  plaintiff's  averment  that  defendant 
agreed  to  pay  plaintiff  a  certain  sum 
per  dav  for  his  services) ;  Langer  v. 
Kaufman,  94  Misc.  216,  157  N.  Y.  Supp. 
825,  holding  that  by  failing  to  deny  the 
allegation  as  to  the  rendition  of  serv- 
ices and  defendants'  promise  to  pay; 
therefor,  it  is  admitted  though  the  an-  | 
swer  denies  that  the  amount  sued  for  is 
due.  (2)  But  an  admission  in  the  an- 
swer that  services  were  rendered  is  not 
an  admission  of  their  value.  Stillman 
c.  Waterman,  7  La.  Ann.  656.  j 

87.  Curtis  V.  Dodd,  172  Iowa  521,  154 
N.  W.  S72.  I 

[a]  Principle  Applied.  —  Plaintiff, 
having  a  written  contract  of  employ- 
ment for  a  specified  duration  (under  ■ 
which  full  settlement  was  had),  con- 
tinued to  perform  services,  with  the 
knowledge  and  consent  of  the  defend-  1 
ant,  after  the  said  written  contract  had 
e.xjiired,  and  just  as  though  the  con- 
tract were  in  force.  Tie  sued  to  re- 
cover for  these  services  only,  alleging 
the  former  contract  V)y  way  of  induce- 
ment. Defendant  desired  to  .show  that 
plaintiff's  services  were  continuous  un- 
der said  written  contract  and  that,  be- 
cause of  certain  payments  and  set-offs 
arising  thereunder,  the  plaintiff  had 
been  overpaid.  Defendant  admitted  the 
making  of  the  written  contract,  but 
contented  itself  with  general  and  spe- 
cific   denials    of   all    other   matters   al- 
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leged.  Evidence  of  such  defense  was 
not  admissible.  Curtis  v.  Dodd,  172 
Iowa  521,  154  N.   W.  872. 

fb]  A  defense  that  the  services  for 
"which  the  reasonable  value  is  sought  to 
be  recovered,  were  rendered  and  paid 
for  under  an  express  and  fully  exe- 
cuted contract,  is  not  available  unless 
specially  pleaded  in  bar.  Shaw  r.  Pope, 
80  Conii.  206,  67  Atl.  495,  and  therefore 
cannot  be  made  ground  of  motion  to 
set  aside,  as  against  evidence,  verdict 
for  plaintiff  in  such  an  action. 

fc]  If  defendant  seeks  to  obtain  de- 
ductions for  payments  made  on  account 
of  the  services  rendered,  he  must  plead 
same.  Gardner  v.  Averv  Mfg.  Co.,  117 
Wis.  487,  94  N.  W.  292".  But  see  Tav- 
lor  c.  Beatty,  202  Pa.  120,  51  Atl.  771 
(holding  that  j)ayment  need  not  be 
pleaded  affirmatively  when  there  is  a 
presumption  of  pavmcnt);  also  O'Brien 
r.  O'Brien,  75  111.  App.  263  (holding 
that  payment  may  be  shown  under  a 
plea  of  non  assumpsit);  and  Huntoon 
r.  Russell,  41  Mich.  316,  2  N.  W.  38, 
holding  that  proof  of  payment  is  ad- 
missible under  the  general  issue.  See 
generally  the  title  "Payment." 

88.  See  generally  3  Standard  Proc. 
1S7,  and    infra,   this  note. 

[a]  Thus,  (1)  a  defendant  sued  for 
wages  due  jdaintiff  for  selling  articles 
of  mcrchan(lise  may  show  that  the  mer- 
chandise was  delivered  to  plaintiff,  and 
his  refusal  to  account  either  for  the 
merchandise  or  the  ]irocee<ls.  O'Brien 
r.  O'Brien,  75  111.  App.  263.  (2)  So 
defendant  may  under  a  general  denial 
prove  that  the  services  were  rendered 
to  a  person  other  than  defendant.  Kraus 
r.  Agnew,  SO  App.  Div.  1,  SO  N.  Y. 
Supp.  518. 

[b]  The  facts  necessarily  inrolved 
In  sustaining  the  complaint,  where  only 
the  general  issue  is  pleaded,  are  the 
existence  of  the  contract,  its  perform- 
ance or  a  readiness  to  perform  and  an 
offer  of  performance,  and  the  amount 
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as  a  separate  defense  in  the  answer,  such  defense  is  not  demurrable 
therefor.®^ 

(II.)  Set-Oflf,  Counterclaim  and  Recoupment.Qo  —  In  an  action  for  wages, 
the  employer  may  counterclaim  damages  arising  from  plaintiff's  breach 
of  the  contract  of  employment,^^  or  damages  to  defendant  arising  out 
of  the  improper  and  negligent  performance  of  plaintiff's  duties  dur- 
ing the  employment.^-  In  jurisdictions  where  the  statute  prohibits 
deductions  froiu  wages  except  for  certain  specific  purposes,  which  does 
not  include  goods  sold,  no  set-off  for  goods  sold  by  the  master  to  the 
employee  can  be  interposed. ^'^  In  an  action  of  assumpsit  for  wages, 
defendant  cannot  set  off  a  claim  for  which  assumpsit  would  not  lie 
by  him  against  the  plaintiff;^*  but  in  an  action  based  upon  a  special  con- 
tract, defendant  may  plead  in  recoupment  damages  resulting  to  him 
because  of  plaintiff's  negligence  and  disobedience  in  performing  his 
duties,®^  A  plea  of  set-off  must  be  filed  if  defendant  seeks  to  claim  an 
amount  due  from  plaintiff  to  defendant  on  a  distinct,  independent 
agreement.^*' 

c.  Aider  hy  Fleadinq.  —  Where  the  plaintiff  omits  to  plead  consid- 
eration for  the  contract  for  services,  it  is  cured  by  allegations  in  the 
answer  and  reply  raising  a  direct  issue  on  the  question  whether  the 
services  were  gratuitous.^' 

d.  Bill  of  PariicuJars.  —  A  bill  of  particulars  demanded  in  an  ac- 
tion for  services  stating  a  balance  due  for  services  between  certain 
specified  dates  is  sufficiently  specific.^^ 


to  be  recovered.     Gazette  Printing  Co. 
V.  Morss,  60  Ind.   153. 

Issue  of  Payment. — See  supra,  note 
87,  and  generally  the  title  "Pay- 
ment. ' ' 

89.  Kraus  v.  Agnew,  80  App.  Div. 
1,  80  N.  Y.  Supp.  -518,  plaintiff's  remedy 
is  by  motion  to  strike. 

90.  See  generally  the  title  "Set-Off, 
Counterclaim  and  Recoupment." 

91.  Seaburn  v.  Zachmann,  99  App. 
Div.  218,  90  N.  Y.  Supp.  1005. 

92.  Hagin  v.  Cayuga  Lake  Cement 
Co.,  105  App.  Div.  269,  93  N.  Y.  Supp. 
428;  Branch  v.  Chappell,  119  N.  C.  81, 
25  S.  E.  783. 

93.  Leischke  v.  Miller,  100  111.  App. 
137. 

94.  See  Jenkins  v.  Eush  Brook  Coal 
Co.,  20o  Pa.  166,  .54  Atl.  715,  and  gen- 
erally the  title  "Set-Off,  Counterclaim 
and  Recoupment." 

95.  Ark. — Brunson  V.  Martin,  17 
Ark.  270;  Robinson  v.  Mace,  16  Ark. 
97;  Field  r.  Ringo,  7  Ark.  435.  Cal. 
Stoddard  V.  Treadwell,  26  Cal.  294.  Ind. 
Houston  V.  Young,  7  Ind.  200.  N.  H. 
Johnson  V.  White  Int.  Co-Operative 
Creamery  Assn.,  68  N.  H.  437,  36  Atl. 


13,  73  Am.  St.  Rep.  610;  Blodgett  v. 
Berlin  Mills  Co.,  52  N.  H.  215.  N.  Y. 
Ives  V.  Van  Epps,  22  Wend.  155;  Still 
V.  Hall,  20  Wend.  51;  Grant  v.  Button, 
14  Johns.  377.  Vt. — Phelps  v.  Paris, 
39  Vt.  511;  Cilley's  Admr.  v.  Tenny,  31 
Vt.  401;  Swift  V.  Harriman,  30"  Vt. 
307. 

But  see  Pungs  v.  American  Brake- 
Beam  Co.,  128  Mich.  318,  87  N.  W.  364, 
holding  that  notwithstanding  the  ab- 
sence of  a  notice  of  recoupment,  de- 
fendant may  in  an  action  on  a  special 
contract  fully  performed,  show  that 
I)laintiff  neglected  the  business  and 
also  non-performance  of  his  several  un- 
dertakings. 

96.  Stafford  v.  Sibley,  113  Ala.  447, 
21  So.  459,  evidence  that  plaintiff  was 
indebted  to  defendant  under  a  distinct, 
independent  agreement,  is  not  admis- 
sible under  a  plea  setting  up  overpay- 
ment of  plaintiff's  demand. 

97.  Bearing  v.  Moran,  25  Ky.  L. 
Rep.  1545,  78  S.  W.  217. 

98.  Strutz  V.  Brown,  110  Mich.  687, 
68  N.  W.  981. 

Sufficiency  of  biU  of  particulars  gen- 
erally, see  4  Standard  Proc.  394. 
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4.     Trial.*" a.     Jssuca,    Proof    and    Variance.  —  On    a    coninioD 

count  lor  wages,  evidence  that  there  was  a  special  contract  and  that 
they  w^ere  due  under  a  special  consideration  therein  expressed  will  not 
be  received.^  Proof  of  a  contract  and  a  subsequent  adjustment  there- 
under fixin?  the  wases  that  were  to  be  paid  plaintiff  is  admissible  un- 
der an  allegation  that  the  defendant  agreed  to  pay  the  wages  fixed  in 
the  adjustment.^  Evidence  relating  to  the  reason  for  discharging 
plaintiff  is  not  admissil)le  under  picas  denying  the  contract  or  of  pay- 
ment 3  Where  there  is  a  total  failure  of  proof  of  the  existence  of  an 
alleged  contract  of  employment,  there  can  be  no  recovery.*  Where  in 
an  action  for  services,  the  answer  is  for  an  accounting,  evidence  that 
the  servant  was  guilty  of  fraud  in  his  account  and  was  discharged 
therefor,  is  not  admissible.'* 

Presumptions.  —  In  tlie  absence  of  contrary  proof,  it  will  be  presumed 
that  the  services  rendered  are  to  be  paid  for  in  money  f  and  that  the 
services  are  to  be  perfonued  in  the  state  where  the  contract  is  exe- 
cuted.'' Wliere  a  written  contract  provided  for  the  rendition  of  serv- 
ices for  one  year,  the  continuance  of  the  same  services  to  the  defend- 
ant, raises  a  presumption  that  they  were  continued  under  the  original 
contract.^  When  the  wages  are  payable  weekly,  the  presumption  is 
that  the  hiring  is  by  the  week.^  The  law  will  not  imply  a  promise  to 
pay  extra  conipenscition  because  of  increase  in  the  duties  and  respon- 
sibilities of  the  servant.^"  Wages  for  domestic  service  are  presumed  to 
have  been  paid  periodically." 

Variance The  rule  obtains  in  an  action  for  ser\nces  that  a  mate- 
rial variance  between  the  pleadings  and  proof  is  fatal." 


99.     See  generally  the  title  "Trial.'' 

1.  Louisville,  N.  A.  &  C  Ey.  Co.  v. 
Barnes,  16  Incl.  App.  312,  44  N.  E.  1113. 

[aj  lu  su(^h  a  case  as  this  it  is  nec- 
essary to  declare  on  the  special  con- 
tract and  allege  specifically  the_  consid- 
eration, unless  the  contract  be  in  writ- 
ing or  if  it  be  oral,  it  be  one  which 
imports  consideration.  Louisville,  N. 
A.  &  C.  Ey.  Co.  V.  Barnes,  16  Ind. 
App.  812,  44  N.  E.  1113. 

2.  Sandberg  v.  Victor  G.  &  S.  Min. 
Co.,  24  Utah  1,  66  Pac.  360. 

3.  Murphy  v.  De  Ilaan,  116  Iowa  61, 
89  N.  W.  100. 

4.  Gardner  v.  Atlas  Portland  Ce- 
ment Co.   (Mo.  App.),  193  S.  W,  31. 

5.  Paul  r.  Minneai)olis  Threshing 
Mach.  Co.,  87  Mo.  App.  647. 

fa]  This  is  on  the  theory  that  par- 
ties are  bound  by  their  pleadings,  and 
relief  inconsistent  with  the  statements 
of  fact  and  admissions  contained  there- 
in cannot  be  given.  Paul  v.  Minneapolis 
Threshing  Mach.  Co.,  87  Mo.  App.  647, 
655. 

a  Fell  V.  H.  Fell  Poultry  Co.,  60 
N.  J.   L.   420,   55   Atl.   236. 
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7.  Cook  V.  Todd,  24  Ky.  L.  Eep.  1909, 
72  S.  W.  779. 

8.  Travelers  Ins.  Co.  v.  Parker,  92 
Md.   22,  47   Atl.   1042. 

9.  Webb  V.  McCranie,  12  Ga.  App. 
269,  77  S.  E.  175. 

10.  Leahv  r.  Chenev,  90  Conn.  611, 
98  Atl.  132,  L.  E.  A.  19170,  809. 

[a J  Where  the  servant  is  employed 
under  a  contract  of  employment,  the 
prcsumj)tion  that  all  services  rendered 
of  a  character  similar  to  those  em- 
braced in  the  contract,  are  rendered 
tlicrounder,  and  no  implied  agreement 
for  extra  compensation  arises  from  a 
request  to  perform  service.  Boss  v. 
Hardin,  79  N.  Y.  84;  Cooper  v.  Brook- 
Ivn  Trust  Co.,  109  App.  Div.  211,  96 
N.  Y.  Supp.  56. 

11.  In  re  Hayes'  Estate,  17  Pa. 
Super.  412.  And  see  Taylor  v.  Beatty, 
202  Pa.  120,  51  Atl.  771. 

12.  See  the  following:  Colo. — Little 
Xell  Gold  Min.  Co.  r.  Hemby,  45  Colo. 
582,  101  Pac.  981.  N.  Y.— Altmayer 
r.  Lahm,  113  TST.  Y.  Supp.  964.  Ore. 
John  Gong  V.  Ton  Toy,  1G6  Pac.  50, 
variance  as  to  contract  of  employment 
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b.  Questions  of  Laic  and  Faci}^  —  The  general  rule  obtains  in  ac- 
tions for  services  that  all  disputed  questions  of  fact  are  properly  sub- 
mitted to  the  jury.^*  Thus  Avhether  or  not  plaintiff  was  employed  by 
defendant  is  for  the  jury  where  there  is  a  conflict  in  the  evidence," 


Pa. — Philip   V.   Kirkpatrick,    2    Yeates 
444. 

And  see  generally  the  title  "Variance 
and  Failure  of  Proof." 

[a]  Where  it  is  shown  that  a  party 
performing  services  that  should  have 
been  performed  by  another,  did  so  with- 
out any  intention  to  claim  compensa- 
tion therefor,  no  recovery  therefor  can 
be  had  in  an  action  upon  a  quantum 
meruit  against  the  party  for  whom  the 
work  was  done.  Columbus,  H.  V.  & 
T.  R.  Co.  V.  Gaffney,  65  Ohio  St.  104, 
61  N.  E.  152. 

[b]  Where  the  plaintiff  alleges  an 
option  to  take  an  extra  salary  or  an 
interest  in  the  business  "at  any  rea- 
sonable time  during  his  employment, 
or  thereafter,"  but  the  proof  shows  a 
different  agreement  as  to  the  time  when 
he  should  elect  between  the  two  prop- 
ositions offered,  there  is  a  variance. 
Graham  v.  Kesseler  (Tex.  Civ,  App.), 
192  S.  W.  299. 

[e]  Variance  Not  Fatal. — Where  a 
declaration  counted  on  a  contract  of 
employment  at  $120  per  month,  and  the 
bill  of  particulars  claimed  $90  per 
month,  testimony  showing  a  contract  at 
"going"  wages,  which  were  from  $100 
to  $120  per  month,  was  not  a  fatal 
variance.  De  Land  v.  Hall,  134  Mich. 
381,  96  N.   W.  449. 

[d]  Where  plaintiff  hired  by  a  cor- 
poration, which  subsequently  became 
insolvent,  for  a  period  of  five  years 
at  a  yearly  salary  payable  in  weekly 
instalments,  sues  for  salary  unpaid  for 
twenty-three  weeks  and  pleaded  the 
contract  in  legal  effect,  and  alleges  that 
he  has  "duly  performed  all  the  condi- 
tions thereof  on  his  part,"  the  com- 
plaint will  not  be  dismissed  upon  the 
theory  that  he  has  alleged  and  not 
proven  performance  for  five  years,  the 
complaint  being  deemed  to  allege  per- 
formance only  during  the  time  for 
which  he  sued.  Tichenor  v.  Bruck- 
heimer, 40  Misc.  194,  81  N.  Y.  Supp. 
653. 

[e]  Where  it  was  alleged  that  ths 
defendants  were  copartners  doing  busi- 
ness under  a  certain  name,  and  the 
proof  showed  that  business  was  con- 
ducted under  a  slightly  different  name, 


the  variance  was  not  fatal.  Volk  v. 
Zepp  (Mo.  App.),  190  S.  W.  609.  See 
generally  the  titles  "Partnership;" 
"Variance  and  Failure  of  Proof." 

13.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury. ' ' 

14.  PhiUiber  v.  Edelblute,  188  Pa. 
468,  41  Atl.  643;  Pagan  v.  Ft.  Pitt  Gas 
Co.,  27  Pa.  Super.  75.  See  generally 
the  cases  cited  throughout  this  section. 

[a]  Waiver  of  Notice  To  Quit. 
Where  the  contract  of  employment  pro- 
vided for  a  termination  of  the  contract 
upon  thirty  days'  notice  by  either 
party,  and  such  notice  is  given  by  the 
master  who  at  the  same  time  informed 
the  servant  that  his  services  might  be 
needed  at  any  time,  and  the  servant 
continues  his  employment  after  the  ex- 
piration of  the  thirty  days,  it  is  for 
the  jury  to  say  whether  it  was  intended 
to  waive  the  notice  and  continue  the 
contract,  or  whether  the  service  should 
be  at  the  will  of  the  master.  Loubach 
V.  Cedar  Rapids  Supply  Co.,  122  Iowa 
643,  98  N.  W.  511. 

[b]  Knowledge  of  Such  Notice. 
Where  plaintiff  who  worked  under  no 
express  contract  and  was  engaged  for 
no  definite  time  acquired  knowledge  of 
a  regulation  requiring  two  weeks' 
notice  to  quit  subsequent  to  the  com- 
mencement of  the  employment,  the 
question  whether  he  was  bound  by  such 
regulation,  where  he  continued  to  work 
as  before  after  knowledge  thereof,  is 
for  the  jury.  Preston  v.  American 
Linen  Co.,  119  Mass.  400. 

15.  Martin  v.  Milwaukee,  B.  H.  & 
C.  R.  Co.,  138  Mich.  155,  101  N.  W. 
219;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Affleck  (Tex.  Civ.  App.),  147  S.  W. 
288. 

[a]  Whether  a  man  and  team  were 
working  for  the  defendant,  or  whefher 
the  man  was  working  for  plaintiff',  the 
team  being  plaintiff's,  and  whether  de- 
fendant had  notice  of  these  facts  is 
for  the  jurv.  Charron  v.  Pine  Tree 
Lumb.  Co., '79  Minn.  425,  82  N.  W. 
679. 

[b]  Whether  plaintiff  continued  his 
employment  under  the  contract,  after 
its  expiration,  without  any  change  in 
its  terms,  with  the  knowledge   of  the 
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as  is  tho  qupstion  of  tho  nature  of  tho  oinployniciit,'"  tlio  oompo-nsation 
whieh  plaiiitifT  was  entitled  to  reeeive,''  or  when  the  eonipensation  be- 
comes payahh\'''  Tho  (luestion  whetlier  payments  made  to  an  employee 
were  payments  in  full  is  one  for  the  jury  in  an  aetion  for  the  balance 
of  compensation  due  under  a  contract  of  employment.'" 

When  the  pleadings  and  the  evidence  present  the  question  wliether 
the  servant  quit  voluntarily  or  was  discharged,  the  question  is  one  for 
the  jury.-"  l^o  whether  the  servant  was  justitied  in  abandoning  the 
master's  service,  tliough  under  a  contract  for  a  definite  time,  by  rea- 
son of  an  assault  on  him,  is  for  the  jury.^i  Where  there  is  evidence 
that  a  subsequent  oral  enforceable  agreement  altered  some  of  tlie  terms 
of  the  original  contract,  the  ciuestion  whether  such  oral  agreement  was 

made  is  for  the  jury."  ,  -,  ,       ,  , 

c.  Instructions  in  actions  for  services  are  governed  by  the  rules 
governing  instructions  generally." 


defendant,  is  one  for  the  jury.  Trav- 
elers Ins.  Co.  V.  Parker,  92  Md.  22,  47 
Atl.  1042.  See  Houston  Ice  &  Brew- 
ing Co.  V.  Nicolini  (Tex.  Civ.  App.),  96 
S.  W.  84. 

16.  Grisham  v.  Lee,  61  Kan.  533,  60 
Pac.  312. 

17.  McCowan  v.  Northeastern  Si- 
berian Co.,  41  Wash.  675,  84  Pac.  614. 
See  also  Genco  v.  Remington,  100  App. 
Div.  223,  91  N.  Y.  Supp.  898;  Bradbum 
V.  Solvay  Process  Co.,  18  App.  Div.  542, 
46  N.  Y.  Supp.  161. 

fa]  Whether  there  was  a  change  as 
to  the  amount  to  be  paid  plaintiff  and 
a  new  contract  of  employment  creaJtod 
is  one  for  the  jurv.  Graves  i;.  Lyon 
Bros.  &  Co.,  110  Mich.  670,  68  N.  W. 
985. 

fb]  Whether  plaintiff  was  entitled 
to  extra  compensation  for  extra  work, 
or  whether  such  work  was  in  the  line 
of  his  emplovment  is  for  the  jury.  Sny- 
der V.  Zearfoss,  41  Wkly.  N.  Cas.  (Pa.) 
525. 

[c]  Whether  plaintiff  waived  the 
right  to  increased  wages  agreed  to  be 
paid  under  the  contract  is  for  the  jury. 
Stevens  r.  Michigan  Soap  Works,  134 
Mich.  350,  96  N.  W.  435. 

18.  Grisham  v.  Lee,  61  Kan.  533,  60 
Pac.  312. 

fal  Where  the  plaintiff  claimed  the 
option  of  taking  an  extra  salary  or  an 
interest  in  tlie  business  "within  a  rea- 
sonable time,"  it  was  for  tho  jury  to 
determine  whether  the  plaintiff  exer- 
cised the  alleged  option  "within  a  rca- 
eonable  time."  Graham  r.  Kesseler 
(Tox.  Civ.  App.),  1^2  S.  W.  299. 
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19.  Haefele  v.  Brackett,  95  Wash. 
625,   164   Pac.   244. 

20.  McCartney  V.  Westmoreland 
Coal  Co.,  8  Pa.  Super.  74,  42  Wkly. 
N.  Cas.  438.  And  see  Goldsmith  v. 
Latz,  96  Va.  680,  32  S.  E.  483.  Compare 
supra,  I,  B,  4,  b,  note  98. 

[a]  Whether  the  servant  consented 
to  the  termination  of  the  contract  of 
emplovment  is  for  tho  jurv.  Bailov  V. 
Siblev  Quarry  Co.,  169' Mich.  227, 'l34 
N.  W.  1098. 

21.  Erickson  V.  Sorby,  90  Minn.  327, 
96  N.  W.  791. 

22.  Morrison  Mfg.  Co.  r.  Brvson,  129 
Iowa  645.  103  N.  W.  1016,  106  N.  W. 
15.!.  But  sec  Daly  v.  Dallmeyer,  20  Pa. 
Super.  366. 

23.  S'^e  generally  the  title  "Instruc- 
tions," 13  Stand.\rd  Proc.  60S,  ot  seq., 
and   tho   cases   cited    infra,   this  note. 

[a]  Must  Not  Be  Misleading. — (1) 
An  instruction  so  \vord(>d  that  it  is  im- 
possible to  decide  whether  it  was  de- 
signed to  be  confined  to  the  common 
counts  in  view  of  which  it  is  correct, 
or  to  extend  to  the  whole  declaration, 
which  contained  also  a  special  count, 
in  view  of  which  it  is  wrong,  is  cal- 
culated to  mislead  the  jury  and  is 
erroneous.  Given  r.  ("harron,  15  Md. 
502.  (2)  When  the  evidence  is  undis- 
]'Utcd  that  the  services  were  rendereil 
ujuin  an  oxjiress  contract  at  a  stip- 
ulated sum  ])er  week,  it  is  error  for 
the  court  to  instruct  the  jury  that  they 
might  award  whatever  the  evidence 
showed  tho  services  to  be  fairly  worth. 
Such  an  instruction  is  erroneous  and 
misleading.  Houghton  V.  Kittleman,  7 
Kan.  App.  207,  52  Pac.  898. 
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d.  Findings  and  Judgment.  —  The  rules  governing  findings,^*  and 
judgments^'  generally  obtain  in  actions  by  employees  for  services. 

5.  Review:.  —  The  review  of  actions  by  employees  for  services  is  in 
accordance  with  general  rules  which  are  treated  elsewhere  in  this 
work.^^ 


[b]  Must  Not  Be  Outside  Issues 
Made  by  Pleadings. — An  answer  which 
merely  disputes  the  length  of  time  , 
plaintiff  was  in  defendant's  employ  and 
pleads  payment  is  not  sufficient  to 
authorize  an  instruction  relative  to  a 
forfeiture  of  compensation  because  of 
dishonesty  and  other  flagrant  miscon- 
duct. Spaulding  v.  Pepper,  73  Kan.  644, 
85  Pac.  754. 

[c]  Instructions  relating  to  matters 
to  be  considered  in  determining 
whether  or  not  plaintiff  was  discharged 
and  equivalent  to  an  instruction  that 
such  matters  might  be  taken  into  con- 
sideration in  determining  whether  there 
had  been  a  discharge,  is  not  erroneous 
where  the  issue  was  an  implied  dis- 
charge. Mee  V.  Bowden  Gold  Min.  Co., 
47  Ore.  143,  81  Pac.  980. 

[d]  In  the  absence  of  evidence  that 
the  employer  reserved  an  absolute  right 
to  discharge  the  employe,  an  instruction 
that  if  the  jury  found  that  the  em- 
ployer reserved  such  right  under  the 
contract  of  employment  and  exercised 
such  right,  they  must  find  for  the  de- 
fendant is  error.  Mudgett  v.  Texas 
Tobacco  G.  &  M,  Co.  (Tex.  Civ.  App.), 
61  S.  W.  149. 

[e]  When  the  term  of  employment 
is  disputed  the  court  may  not  instruct 
the  jury  arbitrarily  as  to  how  long  the 
service  was  to  continue,  nor  when  the 
compensation  for  the  service  rendered 
■was  due.  Grisham  v.  Lee,  61  Kan.  533, 
60  Pac.   312. 

[f]  Charging  Converse  of  Another 
Instruction. — ■(!)  Where  the  court  in- 
structed the  jury  that  if  a  certain 
state  of  facts  existed  they  did  not 
constitute  an  overdraft  within  the 
meaning  of  the  contract  of  employment, 
defendant  was  entitled  to  an  instruction 
stating  the  converse  of  the  proposition. 
Wrought  Iron  Range  Co.  v.  Young,  76 
Ark.  18,  88  S.  W.  586.  (2)  See  also 
as  to  charging  converse  of  another  in- 
struction. Biest  V.  Versteeg  Shoe  Co., 
97  Mo.  App.  137,  70  S.  W.  1081. 

24.  See  generally  the  title  "Find- 
ings and  Conclusions." 

[a]     Necessity   for  Finding. — Where 


the  defendant  in  an  action  for  services 
by  way  of  cross-complaint  sets  up  an 
indebtedness  by  plaintiff  to  defendant 
for  money  loaned  and  goods  and  mer- 
chandise furnished,  and  the  plaintiff 
answers  such  cross-complaint  denying 
the  same,  whereupon  evidence  is  intro- 
duced upon  the  issue  raised  thereby, 
there  should  be  findings  thereon;  a  fail- 
ure to  find  13  ground  for  reversal  of 
the  judgment.  Math  v.  Crescent  Hill 
Gold  Mines  Co.,  31  Cal.  App.  636,  161 
Pac.  140.  As  to  necessity  for  findings 
generally,  see  8  Standard  Proc.  994, 
et  seq. 

25.  See  generally  the  title  "Judg- 
ments. ' ' 

[a]  In  an  action  against  several 
defendants  for  services  alleged  to  have 
been  performed  at  defendants'  request, 
a  judgment  against  all  is  erroneous 
where  the  evidence  fails  to  show  that 
one  of  the  defendants,  either  indi- 
vidually or  jointly  with  his  co-defend- 
ants, made  any  request  of  plaintiff  to 
perform  the  services  in  question.  .John- 
son V.  Lawson,  18  Colo.  App.  297,  71 
Pac.  652.  See  generally  15  Standard 
Proc.  82,  et  seq. 

26.  See  generally  the  titles  "Ap- 
peals;" "New  Trial;"  "Review;" 
"Writ  of  Error." 

[a]  Raising  Objection. — Whether  the 
contract  of  employment  sued  on  was 
superseded  by  a  subsequent  agreement 
is  not  sufficiently  raised  to  warrant  its 
consideration  by  the  appellate  court  by 
a  mere  request  to  direct  a  verdict  for 
defendant  for  reasons  stated,  which 
did  not  include  the  alleged  change  in 
the  contract.  Graves  t'.  Lyons  Bros. 
&  Co.,  110  Mich.  670,  68  N.' W.  985. 

[b]  Presumptions. — Where  the  evi- 
dence is  not  before  the  appellate  court, 
that  court  will  presume  a  fact  in  order 
to  render  available  a  statutory  pre- 
sumption as  to  the  time  for  payment 
of  wages.  Kuschel  v.  Hunter,  118  Cal. 
xvi,  50  Pac.  397. 

[c]  Disposition.  —  Where  defendant 
conceded  his  liability  for  a  specific 
amount,  plaintiff  is  entitled  to  a  judg- 
ment for  that  amount  though  the  judg- 
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6.  Costs  and  Attorneys'  Fees.-^  —  Under  some  statutes  a  plaintiff 
who  recovers  in  an  action  tor  wa^i^es  is  entitled  to  extra  costs.-*  Some 
statutes  also  provide  for  attorneys'  fees  in  such  actions.-'-* 

E.  For  ]\Ialicious  Procurement  of  Disciiarge.^^  —  1.  Generally. 
A  servant  has  an  action  for  damages  against  a  third  person  who  mali- 
eiousl}'  and  unjustifiably  procures  his  discharge  during  the  existence 
of  his  employment. ^^ 

2.  Declaration  or  Complaint.  —  ^Yhere  the  declaration  or  com- 
plaint in  an  action  for  maliciously  inducing  an  employee's  discharge 


ment  rcndcrcfl  below  is  erroneous  and 
the  appellate  court  may  order  the  judg- 
ment of  the  lower  court  modified  and 
affirmed,  or  reversed  if  the  modification 
be  not  made.  Baros  r.  Jarmulowskv, 
31  Misc.  Ttfi,  n4  N.  Y.  Supp.  5?..  See 
the  title  "Mandate  aaid  Proceedings 
Thereafter." 

27.  As  to  costs  generally,  see  the 
title  "Costs." 

28.  See  generally  the  statutes,  and 
Berger  v.  Mandel,  25  Misc.  766,  54  N. 
Y.  Supp.  987. 

29.  See  generally  the  statutes,  and 
Leischke  t\  Miller,"  100  111.  App.  137; 
Great  Northern  Hotel  Co.  v.  Leopold, 
72  111.  App.  lOS;  Seeleyvilie  Coal  & 
Min.  Co.  i\  McGlossom, 'l66  Tnd.  561, 
77   N.   E.   1044,   117   Am.   St.   Rep.   396. 

fa]  In  Illinois  the  .jury  must  find 
specially  that  the  amount  of  the  ver- 
dict was  for  wages  "due  and  earned," 
in  order  to  authorize  the  allowance  of 
attornev's  fees.  Great  TsTorthern  Hotel 
Co.  r.  Leopold,  72  Til.   App.  10^. 

30.  Action  for  wrongful  discharge, 
see  snprn.  T,  B. 

31.  U.  S.— Blnmenthal  r.  Shaw.  77 
Fed.  9.'54,  23  C.  C.  A.  590.  Ala.— Ten- 
nessee Coal,  Iron  &  R.  Co.  r.  Kellv,  163 
Ala.  348,  50  So.  1008.  Fla.— ciiipley 
V.  Atkinson,  23  Fla.  206,  1  So.  934, 
11  Am.  St.  Rep.  367.  111.— Gibson  v. 
Fidelity  &  Casualty  Co.,  232  111.  49,  83 
N.  E.  539;  London  Guarantee,  etc.  Co. 
r.  Horn,  206  111.  49.3,  69  N.  E.  526,  99 
Am.  St.  Rep.  18.5,  affirming  101  HI.  App. 
355.  la. — Hollenbeck  r.  Ristine,  114 
Iowa  358.  Sfi  N.  W.  377.  Ky.— Cham- 
bers r.  Probst,  145  Kv.  381,  140  S.  W. 
572,  36  L.  R.  A.  (N.  S.)  1207.  Me. 
Perkins  r.  Pendleton,  90  Me.  166,  38 
Atl.  96,  60  Am.  St.  Rep.  252.  Md. 
Lucke  r.  Clothing  Cutters',  etc.  Assem- 
bly, 77  Md.  396,  26  Atl.  505,  39  Am. 
St.  Rep.  421,  19  L.  R.  A.  408.  Mass. 
Doucette  r.  Sallinger,  117  N.  E.  897; 
Lopes  V.  Connolly,  210  Mass.  487,  97 
N.    E.    80,    3S    L.    R.    A.    (N.    S.)    986; 
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McGurk  V.  Cronenwett,  199  Mass.  457, 
85  N.  E.  576,  19  L.  R.  A.  (N.  S.)  561; 
Berry  r.  Donovan,  188  Mass.  353,  74 
N.  E.  603,  108  Am.  St.  Rep.  499,  5 
L.  R.  A.  (N.  S.)  899;  Moran  v.  Dun- 
phv,  177  Mass.  485,  59  N.  E.  125,  83 
Am.  St.  Rep.  289,  52  L.  R.  A.  115. 
Mo.— Carter  r.  Oster,  134  Mo.  App.  146, 
112  S.  W.  995;  Lally  r.  Cantwell,  40 
Mo.  App.  44.  N.  J. — Ruddy  v.  United 
Assn.  of  .Journeymen  Pluniliers,  79  N. 
J.  L.  467,  75  Atl.  742;  Blanchard  t\ 
Newark  Joint  Dist.  Council,  77  N.  J. 
L.  389,  71  Atl.  1131.  N.  Y.— Curran  V. 
Galen,  152  N.  Y.  33,  46  N.  E.  297,  57 
Am.  St.  Rep.  496,  37  L.  R.  A.  802; 
Warschauser  v.  Brooklyn  Furn.  Co.,  159 
App.  Div.  81,  114  N.  Y.  Supp.  257; 
Scott  r.  Prudential  Outfitting  Co.,  92 
Misc.  195,  155  N.  Y.  Supp.  497.  See 
Connell  v.  Stalker,  20  Misc.  423,  45  N. 
Y.  Supp.  1048.  N.  C— Holder  r.  Can- 
non Mfg.  Co.,  135  N.  C.  392,  47  S.  E. 
481,  138  N.  C.  308,  .50  S.  E.  681.  Ohio. 
Dannerberg  v.  Ashley,  10  Ohio  Cir.  Ct. 
558,  5  Ohio  Cir.  Dec."  40.  See  also  Lan- 
caster r.  Hamburger,  70  Ohio  St.  156, 
71  N.  E.  289,  05  L.  R.  A.  856.  Tex. 
Suarez  v.  McFall  Bros.  (Tex.  Civ.  App.), 
87  S.  W.  744.  Wis. — Johnson  r.  Aetna 
Life  Ins.  Co.,  158  Wis.  56,  147  N.  W. 
32,  Ann.  Cas.  1916E,  603.  Eng.— Allen 
r.  Flood  (1898)  App.  Cas.  1,  67  L.  J. 
Q.  B.  119,  77  L.  T.  N.  S.  717,  46  Wkly. 
Rep.  258. 

See  also  Temple  Iron  Co.  r.  Carman- 
oskie,  10  Kulp  (Pa.)  37;  Ravcroft  r. 
Tayntor,  68  Vt.  219,  35  Atl.  53,  54  Am. 
St.  Rep.  882,  33  L.  R.  A.  225. 

[a]  The  action  may  be  maintained 
(1)  although  there  was  no  binding  con- 
tract of  employment  (Brennan  v. 
United  Hatters,  73  N.  .L  L.  729,  65  Atl. 
165,  118  Am.  St.  Rep.  727,  9  L.  R.  A. 
[N.  S.]  254),  (2)  and  in  the  absence 
of  any  allegation  of  fraudulent  means 
i^sed  to  accomplish  the  discharge. 
Warschauser  v.  Brooklyn  Furn.  Co.,  159 
App.  Div.  81,  114  N.  Y.  Supp.  257. 
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sets  forth  circumstanees  showing  an  intentional  and  willful  act,  cal- 
culated to  cause  damage  to  the  plaintiff,  by  depriving  him  of  his  lawful 
employment,  done  with  the  unlawful  and  unjustifiable  purpose  of 
causing  such  damage  and  loss,  and  resulting  therein,  it  states  a  cause 
of  action.^^  The  declaration  or  complaint  need  not  set  out  in  fulP^ 
or  by  copy^*  the  contract  of  employment ;  it  is  sufficient  to  state  its 
effect,  so  far  as  material  to  the  case.^'  But  there  must  be  an  averment 
that  the  defendant  knew  of  the  existence  of  an  agreement  between  the 
plaintiff  and  his  employer.^^  It  is  not  necessary  for  the  complaint  to 
allege  that  the  master  was  coerced  to  act  or  put  in  fear.^'^  Though  the 
contract  of  employment  be  with  a  corporation,  the  declaration  or  com- 
plaint need  not  aver  that  the  defendant  was  a  stranger  to  the  contract 
and  not  an  officer  or  representative  of  such  corporation.^^  Where  the 
action  is  one  purely  for  a  malicious  procurement  of  plaintiff 'g  dis- 
charge and  is  not  intended  to  be  for  slander  or  libel,  or  for  any  words 
or  statements  uttered  or  published,  the  declaration  or  complaint  need 
not  set  out  the  substance  of  the  false  and  malicious  statements  claimed 
to  have  been  uttered  in  procuring  such  discharge.^^ 
3.     Questions  for  Jury.*°  —  Whether  the  employee's  discharge  was 


32.  Warschauser  v.  Brooklyn  Furni- 
ture Co.,  159  App.  Div.  81,  114  N.  Y. 
Supp.  257. 

33.  McGurk  v.  Cronenwett,  199  Mass. 
457,  85  N.  E.  576,  19  L.  E.  A,  (N.  S.) 
561. 

34.  McGurk  v.  Cronenwett,  199  Mass. 
457,  85  N.  E.  576,  19  L.  E.  A.  (N.  S.; 
561. 

35.  McGurk  v.  Cronenwett,  119  Mass. 
457,  85  N.  E.  576,  19  L.  E.  A.  (N.  S.) 
561. 

36.  McGurk  v.  Cronenwett,  199  Mass. 
457,  85  N.  E.  576,  19  L.  E.  A.  (N.  S.) 
561,  holding  that  where  the  only  mate- 
rial averment  is  that  defendant  has 
"wrongfully,  without  cause  and  mali- 
ciously prevented  the  plaintiff  from  fur- 
ther performing  his  obligations  under" 
a  certain  agreement  of  employment,  and 
thus  "brought  about  the  discharge  of 
the  plaintiff"  and  "caused  the  plain- 
tiff great  damage,"  the  declaration  or 
complaint  is  insufficient. 

*■* '  [a]  "This  was  the  doctrine  of  both 
Walker  v.  Cronin  and  Beekman  v.  Mars- 
tens,  ubi  supra,  and  of  Lumley  v.  Gye, 
2  El.  &  Bl.  216.  And  justice  requires 
this  doctrine  to  be  upheld.  A  defend- 
ant who  has  not  been  guilty  of  conduct 
otherwise  actionable  ought  not  to  be 
held  liable  for  having  brought  about, 
though  wrongfully  and  without  cause, 
the  breach  of  a  contract  of  which  he 
had  no  knowledge."  McGurk  ■;;.  Cronen- 
wett, 199  Mass.  457,  85  N.  E.  576,  19 
L.  E.  A.   (N.  S.)   561. 


[b]  An  averment  that  the  act  com- 
plained of  was  done  maliciously  does 
not  include  an  averment  of  knowledge 
of  the  agreement  between  the  plaintiff 
and  his  employer.  McGurk  v.  Cronen- 
wett, 199  Mass.  457,  85  N.  E.  576,  19 
L.  E.  A.   (N.  S.)   561. 

37.  Cotton  V.  Cooper  (Tex.  Civ. 
App.),  160  S.  W.  597. 

38.  McGurk  v.  Cronenwett,  199  Mass. 
457,  85  N.  E.  576,  19  L.  E.  A.  (N.  S.) 
561,  it  would  make  no  difference  in 
the  defendant 's  liability,  if  the  charges 
in  the  declaration  were  proved,  whether 
he  was  a  mere  stranger  to  the  plain- 
tiff's contract  or  an  officer  or  represen- 
tative of  the  company.  The  corpora- 
tion is  in  either  event  a  third  person. 

39.  McGurk  v.  Cronenwett,  199  Mass. 
457,  85  N.  E.  576,  19  L.  E.  A.  (N.  S.) 
561,  holding  that  "the  doctrine  of  May 
V.  Wood,  172  Mass.  11,  an(3  Eice  v.  Al- 
bee,  164  Mass.  88,  does  not  apply  here. 
The  rule  of  those  cases  ought  not  to 
be  extended  to  actions  not  .brought  for 
slander  or  libel."  See  also  Chambers 
V.  Probst,  145  Kv.  381,  140'  S.  W.  572, 
36  L.  E.  A.  (N.  S.)  1207;  Warschauser 
r.  Brooklyn  Furniture  Co.,  159  App. 
Div.  81,  114  N.  Y.  Supp.  257.  Compare 
Moran  V.  Dunphy,  177  Mass.  485,  59 
N.  E.  125,  83  Am.  St.  Eep.  289,  52 
L.  E.  A.  11 5-. 

As  to  action  for  libel  and  slander, 
see  the  title  "libel  and  Slander." 

40.  Sec  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 
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because  he  executed  an  assigrnmcnt  of  his  sahiry,  or  wat  the  proximate 
result  of  defendant's  wrongful  act  in  givins^'  his  employer  notice  of 
such  assignment,  is  a  question  for  the  jury,  where  the  evidence  is  con- 

flictinGf."^"  ,  ,      .1  1 

4,  Instructions  in  such  actions  are  governed  by  the  rules  govern- 
ing instructions  generally." 

F.  Actions  for  Injuries.  —  1.  Generally.  —  The  employee's  rem- 
edies for  injuries  received  in  the  course  of  his  employment  have  under- 
gone some  changes  by  the  enactment  of  the  Workmen's  Compensation 
Acts,  the  extent  of  which  will  be  discussed  elsewhere  in  this  work." 
The  'acts  commonly  known  as  Employer's  Liability  Acts,  however, 
while  modifving  in  some  respects  the  common  law  liability  do  not 
ordinarily  take  away  entirely  the  common  law  remedy  of  an  employee 
for  injuries  caused  by  the  negligence  of  the  employer."'    The  remedies 


41.  Cotton  V.  Cooper  (Tex.  Civ. 
App.),  160  S.  W,  597.  See  also  Dou- 
cette  V.  Sallinger  (Mass.),  117  N.  E. 
897. 

42.  See  generally  the  title  "In- 
Btructions. ' ' 

[a]  Instructing  Notwithstajiding  No 
Bequest.— When  damages  are  sought  to 
be  recovered  as  a  result  of  an  alleged 
conspiracy  to  obtain  a  servant's  dis- 
charge, the  issue  of  conspiracy  must 
be  submitted  to  the  jury,  when  pre- 
sented by  the  pleadings,  although  no 
request  to  do  so  is  made.  Hines  V. 
Whitehead,  124  Iowa  262,  99  N.  W. 
1064.  Necessity  for  request  for  in- 
structions, see  generally  13  Standard 
Proc.  717,  et  seq. 

43.  See  the  title  '* Workmen's  Com- 
pensation Act." 

f  a  ]  When  it  is  not  clear  whether  the 
only  remedy  1o  an  in.iurod  employe  is 
under  a  Workmen's  Compensation  Act, 
the  complaint  in  an  action  at  law  for 
the  injury  will  not  be  stricken  out. 
Young  ■!?.' Sterling  Leather  Works  (N. 
J.  L.),  96  Atl.  imr>.  See  generally  the 
title  ''Workmen's  Compensation  Act." 

44.  Sec  the  following:  Ariz. — Con- 
solidated Arizona  Smelting  Co.  v.  Ujack, 
15  Ariz.  382,  1;?9  Pac.  465.  Colo.— Colo- 
rado Mill.  &  ?:iev.  Co.  r.  Mitchell,  26 
Colo.  284,  58  Pac.  28,  affirminfi  12  Colo. 
App.  277,  55  Pac.  7:56.  Ind.— Chicago 
&  E.  R.  Co.  r.  Mitchell  (Ind.  App.), 
no  N.  E.  78.  Mass. — MeCafferty  r. 
Lewando's  French  Dveing  &  Cleansing 
Co.,  194  Mass.  412,  SO  N.  E.  460,  120 
Am.  St.  Rep.  56*2;  Clark  r.  Merchants' 
&  Miners'  Transp.  Co.,  151  Mass.  :^52, 
24  N.  R.  49;  Coughlin  i'.  Boston  Tow- 
Boat  Co.,  151   Mass.  92,  23  N.  E.  721; 
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Rvalls  V.  Mechanics'  Mills,  150  Mass. 
190,  22  N.  E.  766,  5  L.  R.  A.  667. 
Mo. — Atwell  V.  Marceline  Coal,  etc.  Co. 
(Mo.  App.),  180  S.  W.  400.  N.  Y. 
Kleps  V.  Bristol  Mfg.  Co.,  189  N.  Y. 
516,  81  N.  E.  765,  12  L.  R.  A.  (N.  S.) 
1038  (affirming  107  App.  Div.  4F8,  95 
N.  Y.  Supp.  337);  Marra  f.  Hamburg- 
Amerikanische  Packetfahrt  Actien  Ge- 
sellschaft,  ISO  App.  Div.  75,  167  N.  Y. 
Supp.  74;  Uss  V.  Crane  Co.,  13S:  App. 
Div.  256,  12:5  N.  Y.  Supp.  94;  Mahoney 
r.  Cavuga  Lake  Cement  Co.,  126  App. 
Div.  164,  110  N.  Y.  Supp.  549;  Mon- 
igan  V.  Erie  R.  Co.,  99   App.  Div.   603, 

01  N.  Y.  Supp.  657;  Ward  v.  Manhattan 
R.  Co.,  95  App.  Div.  437,  88  N.  Y. 
Supp.  758.  Utah. — Grow  v.  Oregon  S. 
L.  Co.,  44  Utah  160,  138  Pac.  398,  Ann. 
Cas.  1915B,  481.    Eng. — Rouse  t\  Dixon, 

2  K  B.  (1904)  628;  Thomas  r.  Quarter- 
maine,  L.  R.  18  Q.  B.  Div.  685,  702, 
56  L.  J.  Q.  B.  340,  57  L.  T.  N.  S.  537, 
35  W.  R.  555,  51  J.  P.  516.  But  see 
Mundav  v.  Thames  Ironwks.  &  Ship 
Bldg.  Co.,  L.  R.  10  Q.  B.  Div.  (Eng.) 
59,  52  L.  J.  Q.  B.  119,  47  L.  T.  N.  S. 
351.  i 

[a  1  '  'Under  the  laws  of  Arizona,  an 
employe  who  is  injured  in  the  course 
of  his  emjiloyment  has  open  to  him 
three  avenues  of  redress,  any  one  of 
which  he  may  pursue  according  to  the 
facts  of  his  case.  They  are:  (1)  the 
common-law  liability  relieved  of  the 
fellow-servant  defense  and  in  which 
the  defenses  of  contributory  negligence 
and  assuni[)tion  of  risk  are  questions  to 
be  left  to  the  jury.  Const.,  sees.  4,  5, 
art.  18.  (2)  Employers'  liability  law, 
which  applies  to  hazardous  occupations 
where  the  injury  or  death  is  not  caused 
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are  cumulative,  in  the  absence  of  a  contrary  provision  in  the  statutes.*' 
Nor  is  the  remedy  given  under  a  statute  taken  away  by  reason  of  pro- 
visions for  penalizing  the  employer  for  a  violation  of  the  rights  con- 
ferred thereunder.*® 

The  remedy  of  a  servant  injured  while  in  the  employ  of  his  master 
is  by  an  action  ex  delicto,*^  notwithstanding  an  express  promise  on  the 
part  of  the  master  to  compensate  him  for  injuries  sustained  by  him 
growing  out  of  his  employment.*^ 

2.  Choice  and  Election  of  Remedies.  —  Under  the  practice  in  some 
jurisdictions,  the  plaintiff  will  not  be  required  to  elect  before  trial 
between  counts  setting  up  causes  of  action  both  under  the  common- 


by  his  own  negligence.  Const.,  sec.  7, 
art.  18.  (3)  The  compulsory  compen- 
sation law,  applicable  to  especially  dan- 
gerous occupations,  by  which  he  may 
recover  compensation  without  fault  up- 
on the  part  of  the  employer.  Const., 
sec.  8,  art.  18."  Consolidated  Ari- 
zona S.  Co.  V.  Ujack,  15  Ariz.  382,  139 
Pac.  465. 

[b]  Consolidation  of  Actions. — When, 
after  an  action  is  brought  for  injuries 
under  the  common-law  liability  an  ac- 
tion is  brought  by  the  same  plaintiff 
against  the  same  defendant  under  the 
Federal  Employers'  Liability  Act,  the 
actions  may  be  consolidated.  Tinkham 
V.  Boston  &  M.  E.  R.  Co.,  77  N.  H. 
Ill,  88  Atl.  709.  See  also  5  Standard 
Pkoc.  265. 

As  to  election  of  remedies,  see  infra, 
I,  F,  2. 

45.  Consolidated  Arizona  S.  Co.  v. 
Ujack,  15  Ariz.  382,  139  Pac.  465; 
Proctor  V.  Rockville  Centre  Milling  & 
Const.  Co.,  205  N.  Y.  508,  99  N.  E. 
81;  Kleps  v.  Bristol  Mfg.  Co.,  189  N. 
Y.  516,  81  N.  E.  765,  12  L.  R.  A.  (N.  S.) 
1038  {aflirming  107  App.  Div.  488,  95 
N.  Y.  Supp.  337);  Monigan  v.  Erie  R. 
Co.,  99  App.  Div.  603,  91  N.  Y.  Supp. 
657.  See  Hayes  v.  Wabash  R.  Co.,  180 
111.  App.  511,  appeal  dismissed,  234  U.  S. 
86,  34  Sup.  Ct.  729,  58  L.  ed.  1226. 

[a]  "The  Employers'  Liability  Act 
.  .  .  did  not  provide  a  remedy  for  an 
employe  injured  in  the  course  of  his 
employment  which  was  exclusive  or  in 
abrogation  of  a  right  of  action  at  com- 
mon law.  It  gave  him  a  right  of 
action  for  such  injury  which  was  in  ad- 
dition to  remedies  theretofore  exist- 
ing." Kleps  V.  Bristol  Mfg.  Co.,  189 
N.  Y.  516,  81  N.  E.  765,  12  L.  R.  A. 
(N.  S.)  1038,  affirming  107  App.  Div. 
488,  95  N.  Y.  Supp.  337. 

46.    D.  H.  Davis  Coal  Co.  v.  Polland, 


158  Ind.  607,  62  N.  E.  492,  92  Am.  St. 
Rep.  319. 

47.  Cal.— Denning  v.  State,  123  Cal. 
316,  55  Pac.  1000;  Krebenios  v.  Lin- 
dauer,  53  Cal.  Dec.  861.  Ga. — Brown 
r.  Rome  'Maeh.  &  Fdry.  Co.,  5  Ga.  App. 
142,  62  S.  E.  720.  N.  Y.— Obanhein  v. 
Arbuckle,  80  App.  Div.  465,  81  N.  Y. 
Supp.  133.  Vt. — See  also  Blanchard  v. 
Vermont  Shade  Roller  Co.,  84  Vt.  442, 
79  Atl.  911. 

Compare  Williams  v.  Southern  Ry. 
Co.,  128  N.  C.  286,  38  S.  E.  893;  Neil 
V.  Flynn  Lumb.  Co.,  71  W.  Va.  708,  77 
S.  E.   324. 

[a]  "The  action  of  the  servant 
against  the  master  for  injuries  received 
through  defects  in  the  latter 's  work, 
ways,  means,  instrumentalities,  etc., 
.  .  .  almost  invariably  sounds  in  tort. 
It  is  elementary  that  a  broken  duty 
arising  from  a  relation  created  by  con- 
tract may  furnish  the  basis  for  an 
action  ex  delicto.  ...  In  such  cases 
the  contract  tends  to  assist  in  defining 
the  duty,  and  frequently  limits  it  or 
the  right  to  sme  for  a  breach  of  it, 
where  otherwise  there  would  be  no  such 
limit.  This  principle,  that  a  right  of 
action  ex  delicto  because  of  the  breach 
of  a  duty  springing  from  a  contractual 
relationship  is  subjected  to  the  terms 
of  the  contract,  is  familiar."  Brown 
r.  Rome  Mach.  &  Fdry.  Co.,  5  Ga.  App. 
142,  62  S.  E.  720. 

48.  Louisville  Hotel  Co.  v.  Kalten- 
brun,  26  Ky.  L.  Rep.  208,  80  S.  W. 
1163;  Obanhein  v.  Arbuckle,  80  App. 
Div.  465,  81  N.  Y.  Supp.  133. 

[a]  Another  Statement. — Where  the 
duty  owing  the  servant  is  imposed  by 
law,  and  also  under  the  contract  of 
service,  the  servant  may  in  case  of 
a  breach  bring  his  action  in  tort.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  v.  Becker, 
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law  and  iindor  tlie  Employer's  Lial)ility  Aets/^  But  undor  the  prac- 
tice in  some  jurisdictions,  the  plaiutilT  should  be  compelled  to  elect  be- 
tween a  cause  of  action  under  the  common-law  of  the  state  and  one 
under  the  Federal  Employer's  Lialnlity  Act/"'"  Inasnuich  as  the  Fed- 
eral Employer's  Liability  Act  superseded  all  state  leg:islation  in  so  far 
as  the  Inttei  covered  the  same  field,*^^  an  employee  who  has  a  rifrht  of 
action  under  the  statute  has  but  one  remedy,  namely,  that  under  the 


67   Ark.   1,   53   S.   W.   406,   77   Am.   St. 
Eep.  78,  46  L.  R.  A.  814. 

49.  See  the  following:  Ind. — Nor- 
dyke  &  Marman  Co.  r.  Hilborg  (ind. 
App.),  110  N.  E.  684,  both  actions 
sound  in  tort.  Minn.— Tudcr  v.  Oregon 
S.  L.  Co.,  131  Minn.  3-17,  155  N.  W. 
200.  N.  y.— Kleps  r.  Bristol  'SUg.  Co., 
107  App.  Div.  488.  95  N.  Y.  Supp.  337 
(offinmd,  189  N.  Y.  516.  81  N.  E.  765, 
12  L.  R.  A.  [N.  S.l  1038);  Mulligan  r. 
Erie  R.  Co.,  99  App.  Div.  499,  91  N.  Y. 
Supp.  1104.  See  also  Welch  v.  Water- 
burv  &  Co.,  136  App.  Div.  315,  120 
N.   Y.   Supp.   1059. 

[aj  If  an  election  is  necessary  it 
may  be  ordered  by  the  trial  judge. 
Monigan  r.  Erie  R.  Co..  99  App.  Div. 
603,  91  N.  Y.  Supp.  657.  See  also  May 
r.  Whittier  Machine  Co.,  154  Mass.  29, 
27  N.  E.  768;  Bradv  v.  Ludlow  Mfg. 
Co.,  154  Mass.  468,  28  N.  E.  901. 

50.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  V.  Clarke,  169  Ky.  662,  185  S.  W. 
94;  Louisville  &  N.  R.  Co.  r.  Moore,  15(; 
Ky.  708,  161  S.  W.  1129.  Compare 
Graber  i\  Duluth.  South  Shore  &  At- 
lantic R.  Co.,  159  Wis.  414,  150  Is.  W. 
489. 

[a]  But  the  failure  of  the  court  to 
require  him  to  elect  will  not  amount 
to  reversible  error  unless  it  appears 
that  the  substantial  rights  of  the  de- 
fendant were  prejudiced  thereby.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  r.  Clarke, 
169  Kv.  662,  185  S.  W.  94;  Louisville 
&  N.  R.  Co.  V.  Moore,  156  Ky.  708,  161 
S.  W.  1129. 

[b]  Harmless  Error.  —  Where  the 
plaintiff  brnught  suit  to  recover  dam- 
ages for  personal  injuries  and  stated 
his  cause  of  action  in  the  alternative 
under  the  Federal  Employers'  Liability 
Act  and  the  common  law,  and  the 
court,  at  the  conclusion  of  the  evidence, 
ruled  that  the  action  must  be  prose- 
cuted under  the  common  law,  the  de- 
fendant was  not  in  this  cnse  prejudiced 
by  the  failure  to  sustain  his  motion 
to  elect  before  the  trial  was  com- 
menced.    Louisville   &   N.    R.    Co.    v. 


Moore,  156  Ky.  70^,  161   S.  W.  1129. 

[c]  Where  plaintiff  resists  removal 
of  action  to  federal  courts,  he  thereby 
elects  as  bL'twccn  a  cause  of  action 
under  common  law  of  state  and  the 
one  under  federal  act.  Killes  v.  Great 
Northern  Rv.  Co.,  93  Wash.  416,  161 
Pac.  69. 

[d|  Amendment  as  Election. — Where 
plaintiff,  at  close  of  his  evidence, 
amended  his  complaint  to  state  a  cause 
of  action  under  federal  act  instead  of 
the  state  law,  he  thereby  elects  to 
abandon  his  cause  of  action  under  the 
state  law  and  to  rely  on  his  cause  of 
action  under  the  federal  act,  which  he 
is  estopped  from  revoking  or  repudiat- 
ing after  a  directed  verdict  against 
him,  Bravis  r.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  217  Fed.  234,  133  C.  C.  A. 
228.  As  to  amendment  setting  up  new 
or  changing  cause  of  action,  see  the 
title  "New  Cause  of  Action  or  De- 
fense." 

[ej  Election  as  Waiver. — (1)  An 
election  to  pursue  the  cause  of  action 
accruing  under  Employers'  Liability 
Act  is  a  waiver  of  a  right  of  action 
under  the  common  law,  and  plaintiff 
cannot  recover  under  latter  after  de- 
feat under  former.  Hill  r.  Carter  Halls 
Addinger  Co.,  25  Manitoba  (Can.)  145. 
(2)  Conversely,  where  the  case  is  tried 
upon  the  common  law  theory,  plaintiff 
cannot  avail  himself  of  the  benefits  of 
the  act.  Welch  r.  Waterburv  &  Co., 
136  App.  Div.  315,  120  N.  Y.  Supp. 
1059. 

51.  See  the  following:  U.  S. — New 
York  Cent.  R.  Co.  r.  Winfield,  244  U.  S. 
147,  37  Sup.  Ct.  546,  61  L.  ed.  1045, 
Ann.  Cas.  1917D,  1139;  Erie  R.  Co.  v. 
Winfield,  244  U.  S.  170,  37  Sup.  Ct. 
556,  61  L.  ed.  1057;  El  Paso  &  N.  E. 
K.  Co.  r.  Gutierrez,  215  U.  S.  87,  30 
Sup.  Ct.  21,  54  L.  ed.  106;  Hogan  v. 
Xew  York  Cent.  &  H.  R.  R.  Co.,  223 
Fed.  890,  139  C.  C.  A.  328  (ritinj  In  re 
Second  Emplovers'  Liabilitv  Cases, 
223  U.  S.  1,  53,  32  Sup.  Ct.  169,  56 
L.   ed.   327,  38  L.  R.  A.   [N.  S.J   44); 
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federal  aot  ;^^  and  he  is  not,  by  brinj^in^  and  discontinuing  an  action 
at  common  law  or  under  a  state  statute,  barred  by  the  doctrine  of  elec- 
tion of  remedies  from  subsequently  bringing  his  action  under  the  fed- 
eral statute.'^-'' 

3.  Prerequisites  to  Action.^*  —  a.  Necessity  for  Notice  of  Injury. 
Where  the  action  by  an  employee  for  injuries  is  based  upon  the  com- 
mon law  right  of  action,  or  on  a  statute  not  requiring  any  notice  of  the 
injuries  as  a  prerequisite  to  the  action,  no  notice  of  injury  is  neces- 
sary.ss  Nor  will  the  absence  of  such  notice  defeat  plaintiff's  claim, 
if  a  cause  of  action  can  be  made  out  under  another  statute  under  which 
notice  is  not  required,^^  or  under  the  common  law.^^     Such  a  notice  is 


Copper  Eiver  &  N.  W.  Ey.  Co.  v.  Henev, 
211  Fed.  459,  128  C.  C.  A.  131.  Fla. 
Flanders  v.  Georgia  S.  &  F.  E.  Co.,  68 
Fla.  479,  67  So.  68.  Kan.— Giersch  v. 
Atchison,  etc.  Ey.  Co.,  98  Kan.  452, 
158  Pac.  54.  Ky.— Cincinnati,  N.  O. 
&  T.  P.  E.  Co.  V.  Clarke,  169  Kv.  662, 
185  S.  W.  94;  South  Covington  &  C. 
St.  E.  Co.  V.  Finan's  Admx.,  153  Ky. 
340,  155  S.  W.  742.  Wash.— Lauer  v. 
Northern  Pac.  Ev.  Co.,  83  Wash.  465, 
145   Pac.   606. 

52.  See  the  following:  U.  S. — Waters 
V.  Guile,  234  Fed.  532,  148  C.  C.  A. 
298;  Grand  Trunk  Ev.  Co.  v.  Knapp, 
233  Fed.  950,  147  C.  C.  A.  624;  Hogan 
V.  New  York  Cent.  &  H.  E.  E.  Co.,  223 
Fed.  890,  139  C.  C.  A.  328.  Kan. 
Giersch  v.  Atchison,  T.  &  S.  F.  Ev. 
Co.,  98  Kan.  452,  158  Pac.  54.  Ky. 
Cincinnati,  N.  O.  &  T.  P.  E.  Co.  v. 
Clarke,  169  Ky.  662,  185  S.  W.  94. 
Wash. — Lauer  v.  Northern  Pac.  Ey. 
Co.,  83  Wash.  465,  145  Pac.  606,  can- 
not pursue   common-law   action. 

Compare  Graber  r.  Duluth  S.  S.,  etc. 
Co.,  159  Wis.  414,  150  N.  W.  489,  hold- 
ing that  federal  law  governs  if  either 
party  elects  to  stand  upon  it,  but  that 
parties  may  waive  it  expressly  or  im- 
pliedly. 

53. "  Hogan  v.  New  York  Cent.  &  H. 
E.  E.  Co.,  223  Fed.  890,  139  C.  C.  A. 
328. 

[a]  Giving  notice  of  injury  under  a 
state  act  does  not  preclude  subsequent 
proceeding  under  federal  act.  Waters 
r.  Guile,  234  Fed.  532,  148  C.  C.  A. 
298.  As  to  notice  of  injury,  see  infra, 
II,  F,  3. 

54.  As  to  generally,  see  the  title 
' '  Suits  and  Actions. ' ' 

55.  See  the  following:  U.  S. — Den- 
ver &  E.  G.  Ev.  Co.  V.  Norgate,  141 
Fed.  247,  72  C.'c.  A.  365,  6  L.  E.  A. 
fN.  S.)  981.  Colo.— Colorado  Mill.  & 
Elev.  Co.  V.  Mitchell,  26  Colo.  284,  58 


Pac.  28,  affirming  12  Colo.  App.  277, 
55  Pac.  736.  Kan.— St.  Louis  &  S.  F. 
Ey.  Co.  V.  Little,  75  Kan.  716,  90  Pac. 
447,  action  upon  common-law  liability. 
Mass. — Eyalls  v.  Mechanics'  Mills,  150 
.^rass.  190,  22  N.  E.  766,  5  L.  E.  A. 
667,  N.  Y. — Gmaehle  V.  Eosenberg, 
178  N.  Y.  147,  70  N.  E.  411;  Inglese 
r.  New  York,  N.  H.  &  H.  E.  Co.,  133 
App.  Div.  198,  117  N.  Y.  Supp.  392; 
Sehermerhorn  v.  Glens  Falls  Portland 
Cement  Co.,  94  App.  Div.  600,  88  N.  Y. 
Supp,  407;  Eosin  v.  Lidgerwood  Mfg. 
Co.,  89  App.  Div.  245,  86  N.  Y.  Supp. 
49.  P.  E. — Perez  v.  Guanica  Centrale, 
17  Porto  Eico  927;  Maria  Eeyes  De 
Lopez  r.  Sue.  De  Sainte  Jeanne,  7 
Porto  Eico  Fed.  647,  if  action  is 
brought  within  six  months,  no  notice 
required. 

[a]  Suit  Against  Municipality. — A 
statute  requiring  as  a  condition 
precedent  to  an  action  against  a  city, 
a  notice  specifying  cause  of  injury, 
etc.,  does  not  require  such  a  notice 
where  employe  of  city  sues;  in  other 
words,  where  relation  of  master  and 
servant  exists.  Pesek  v.  New  Prague, 
97  Minn.  171,  106  N.  W.  305,  following 
Kelly  V.  Faribault,  95  Minn.  293,  104 
N.  W.  231,  As  to  notice  of  injury  as 
condition  precedent  to  action  against 
municipality,  see  generally  the  title 
' '  Municipal  Corporations. ' ' 

[b]  Agreement  for  such  notice  void 
in  Oklahoma  as  contrary  to  constitu- 
tion. See  Brakebill  v.  Chicago,  E.  I. 
&  P.  Ey.  Co.,  37  Okla.  140,  131  Pac. 
540. 

56,  Flanagan  v.  F.  W.  Carlin  Const. 
Co.,  134  App.  Div.  236,  118  N.  Y.  Supp. 
953;  Eosasco  v.  Ideal  Opening  Die  Co., 
79  Misc.  507,  141  N.  Y.  Supp.  23; 
Gmaehle  v.  Eosenberg,  40  Misc.  267,  81 
N.  Y.  Supp.  930. 

57.  Eosasco    v.    Ideal    Opening    Die 
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required,  however,  under  some  Employer's  Liability  Statutes,  as  a 
coiulitiun  precedent  to  tlie  institution  of  a  suit  or  action  for  such  in- 
jury ;^"^  l)ut  ^\iu•re  tiie  failure  to  give  written  notice  of  the  injury  does 
not'  prejudice  defendant,  tlie  del'endant  liavin<?  had  actual  notice  or 
kno\Yledge  of  the  injury,  such  failure  is  no  bar  to  the  recovery." 


Co.,.79'Misc.l507,    141    N.    Y.    Supp. 
23.  ■*""""_ 

.  58.  See  the  statutes  and  the  fol- 
lowintr:  U.  S.— Chicago,  B.  &  Q.  R.  Co. 
V.  Richanlsun,  20-2  Fed.  S36,  121  C.  C. 
A  144;  Otis  Elevator  Co.  v.  Cliff,  200 
Fed.  922,  119  C.  C.  A.  218;  Lange  r. 
Union  Pac.  R.  Co.,  126  Fed.  388,  62 
C.  C.  A.  48,  decided  under  Colorado 
statute.  Colo. — Carlock  r.  Denver  & 
K.  G.  R.  Co.,  55  Colo.  146,  133  Pac. 
1103.  Mass.— Cahill  r.  New  England 
T.  &  T.  Co.,  193  Mass.  415,  79  N.  E. 
821-  Healey  r.  Geo.  F.  Blake  Mfg. 
Co.,  180  Mass.  270,  62  N.  E.  270.  Mo. 
Mathieson  r.  St.  Louis  &  S.  F.  R.  Co., 
219  Mo.  542,  118  S.  W.  9.  Neb.— Johan- 
sen  r.  P'nion  Stock  Yards  Co.,  99  Neb. 
328,  156  N.  W.  511.  N.  Y. — Cloonan 
V.  Arthur  McMuUen  Co.,  170  App.  Div. 
254,  156  N.  Y.  Supp.  328;  Nielsen  r. 
George  A.  Just  Co.,  169  App.  Div.  577, 
155  N.  Y.  Supp.  442;  Collelli  v.  Tur- 
ner, 154  App.  Div.  218,  138  N.  Y.  Supp. 
900;  Grasso  r.  Holbrook,  C.  &  D.  Cent. 
Co.,  102  App.  Div.  49,  92  N.  Y.  Supp. 
101;  Stahl  v.  Schoonmaker,  84  N.  Y. 
Supp.  239.  P.  R. — Dinkins  v.  Prcscott 
&  Mehrhoff  Co.,  7  Porto  Rioo  Fed.  271. 
Wash.— Miller  r.  Union  Mill  Co.,  45 
Wash.  199,  88  Pac.  130  (but  statute 
does  not  apply  to  actions  for  injuries 
occurring  j)rior  to  .June,  1905);  Nelson 
V.  Ynung-C(de  Lumb.  Co.,  58  Wash.  56, 
107  Pac  873.  Wis. — Staszczuk  v.  Gil- 
man  Mfg.  Co.,  159  Wis.  615,  150  N.  W. 
982.  Eng. — Moyle  r.  Jenkins,  30  Wkly. 
Rep.   324,   51   L.   J.  Q.   B.   112,   8   Q.   B. 

D.  116,  46  L.  T.  N.  S.  472. 

[a]  In  Miaeouri,  when  the  action  is 
brought  within  eight  months  after  the 
injury  notice  is  unnecessary.  Madden 
f.  Missouri  Pac.  R.  Co.,  167  Mo.  143, 
151   S.  W.  489. 

[b]  A  statutory  provision  controls 
(1)  stipulations  contained  in  contracts 
between   master  and  servant.     Chicago, 

E.  I.  &  P.  Rv.  Co.  r.  Thompson,  100 
Tex.  185,  97  "S.  W.  459,  7  L.  R.  A. 
(N.  S.)  194,  reversing  41  Tex.  Civ.  App. 
459,  93  S.  W.  702.  (2)  Taking  a  writ- 
ten statement  waives  a  contractual  re- 
quirement   for    the    giving    of    written 
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notice  of  the  injury.  Pecos  &  N.  T.  Ry. 
Co.  r.  Winkler  (Tex.  Civ.  App.),  179 
S  W.  691.  See  also  Smith  r.  Chicago, 
R.  I.  &  P.  Rv.  Co.,  82  Kan.  136,  107 
Pac.  635,  28  L.  R.  A.   (N.  S.)   1255. 

fc]  When  the  statutes  of  the  state 
where  the  injury  occurred  require  no- 
tice of  the  injury,  failure  to  give 
notice  will  bar  an  action  in  a  state 
where  no  notice  of  injury  is  required. 
Pullman  Co.  v.  Woodfolk,  121  111.  App. 
321  ;  Husted  v.  Missouri  Pac.  R.  Co., 
143  Mo.  App.  623,  128  S.  W.  282. 

[d]  Service  of  the  complaint  (1)  is 
not  the  giving  of  the  statutory  notice 
of  claim.  Chisholm  v.  Manhattan  Ry. 
Co.,  116  App.  Div.  320,  101  N.  Y. 
Supp.  622.  But  see  Welsh  f.  Barber 
Asphalt  Pav.  Co.,  167  Fed.  465,  93 
C.  C.  A.  101.  (2)  But  service  of  the 
complaint  in  a  previous  action  which 
has  been  dismissed,  having  been  served 
within  time  required  by  statute,  is 
sufficient  notice.  Lessenden  v.  Mis- 
souri Pac.  R.  Co.,  238  Mo.  247,  142 
S.  W.  332.  Form  and  sufficiency  of 
notice,  see   infra,  I,  F,  3,  b. 

[e]  Waiver. — (1)  Promise  of  settle- 
ment by  an  agent  of  an  indemnity 
company  is  not  a  waiver  of  notice  by 
the  employe.  Dailey  t;.  Stoll,  211  N.  Y. 
74,  105  N.  E.  87,  reversing  152  App. 
Div.  954,  137  N.  Y.  Supp.  1116.  (2) 
But  a  promise  by  the  employer  to  aid 
the  injured  servant  in  obtaining  dam- 
ages from  insurance  company  consti- 
tutes a  waiver  of  notice.  Guile  i".  La 
Crosse  Gas  &  Elec.  Co.,  145  Wis.  157, 
130  N.  W.  234. 

[fj  Payment  of  wages  subsequent 
to  accident  docs  not  constitute  waiver 
of  notice.  Si'hultis  r.  Waterbury  Co., 
152  App.  Div.  416,  137  N.  Y.  Supp. 
352. 

[g]  Defendant's  letter  to  plaintiff 
advising  him  to  await  result  of  injury 
l.efore  making  claim  liold  waiver  of 
notice  in  Wolvcn  v.  Gabler,  132  App. 
Div.  45,  116  N.  Y.  Supp.  359. 

69.  See  the  following:  Kan. — Knoll 
V.  City  of  Salina,  98  Kan.  428,  157 
Pac  1167-  Ackerson  v.  National  Zinc 
Co.,  96  Kan.  781,  153  Pac.  530.     Mlcll. 
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When  the  time  for  giving  the  notice  is  prescribed  by  statute,  it  is  nec- 
essary to  give  such  notice  within  the  time  specified.®** 

b.     Form  and  Sufficiency  of  Notice. ^'^  —  The  cause  of  the  injury®- 


Purdv  V.  City  of  Sault  Ste.  Marie,  188 
MichI  573,  155  N.  W.  597,  Minn.— State 
ex  rel.  Duluth  Diamond  Drilling  Co. 
V.  Dist.  Ct.  of  St.  Louis  Co.,  129  Minn. 
423,  152  N.  W.  838.  Wis.— City  of 
Milwaukee  v.  Industrial  Commission, 
160   Wis.  238,  151  N.  W.  247. 

See  also  Deon  v.  McClintic-Marshall 
Const.  Co.,  114  N.  Y.  Supp.  28,  holding 
failure  to  sufficiently  designate  place 
of  injury,  defendant  having  actual 
notice  thereof,  was  no  bar  to  recov- 
ery. 

Form  and  sufficiency  of  notice,  see 
infra,  II,  F,  3,  b. 

60.  Mass. — Ledwidge  v.  Hathaway, 
170  Mass.  348,  49  N.  E.  656.  N.  Y. 
See  Severson  v.  Hill-Warner-Fitch  Co., 
116  App.  Div.  108,  101  N.  Y.  Supp. 
808;  Randall  v.  Holbrook,  C.  &  D. 
Cont.  Co.,  95  App.  Div.  336,  88  N.  Y. 
Supp.  681;  Hoehn  v.  Lautz,  94  App. 
Div.  14,  87  N.  Y.  Supp.  921;  Stahl 
V.  Schoonmaker,  84  N.  Y.  Supp.  239. 
Can. — Potter  v.  McCann,  16  Ont.  L.  R. 
535,  11  Ont.  W.  R.  417. 

61.  See  generally  the  title  "Suits 
and  Actions." 

62.  See  the  following:  U.  S.— Cast- 
ner  Electrolytic  Alkali  Co.  v.  Davies. 
154  Fed.  938,  83  C.  C.  A.  510.  Mass. 
Coughlan  v.  Cambridge,  166  Mass.  268, 
44  N.  E.  218;  Donahoe  v.  Old  Colony  R. 
Co.,  153  Mass.  356,  26  N.  E.  868.  N.  Y. 
Rodzborski  v.  American  Sugar  Ref.  Co., 
210  N.  Y.  262,  104  N.  E.  616,  151 
App.  Div.  395,  135  N.  Y.  Supp.  1063; 
Greif  v.  Buffalo,  L.  &  R.  R.  Co.,  205 
N.  Y.  239,  98  N.  E.  462;  Simpson  V. 
Foundation  Co.,  201  N.  Y.  479,  95  N. 
E.  10,  Ann.  Cas.  1912B,  321  (notice 
alleging  "failure  to  provide  proper  pro- 
tection" held  insufficient);  Bertolami 
V.  United  Eng.  &  Cont.  Co.,  198  N.  Y. 
71,  91  N.  E.  267;  Logerto  v.  Central 
Building  Co.,  198  N.  Y.  390,  91  N.  E. 
782  (notice  held  insufficient) ;  Beadle 
V.  Holbrook,  C.  &  R.  Corp.,  164  App. 
Div.  464,  150  N.  Y.  Supp.  203;  Nappa 
V.  Erie  R.  R.  Co.,  155  App.  Div.  9,  139 
N.  Y.  Supp.  547;  Pratt  v.  McKee,  147 
App.  Div.  72,  131  N.  Y.  Supp.  763; 
Thompson  v.  Post,  143  App.  Div.  394, 
128  N.  Y.  Supp.  220  (must  state 
physical  cause  of  injury) ;  Bovi  v.  Hess, 
123   App.   Div.   389,   107   N,   Y.   Supp. 


1001  (letter  asking  for  life  position, 
plaintiff  having  lost  his  finger  as  re- 
sult of  injury,  held  insufficient);  Miller 
V.  Solvay  Process  Co.,  109  App.  Div. 
135,  95  N.  Y.  Supp.  1020;  Chiappise  v. 
Frederick  L.  Cranford,  Inc.,  95  Misc. 
264,   158   N.   Y.   Supp.   761. 

[a]  "The  falling  of  a  bank  of 
earth"  is  a  sufficient  statement  of  the 
cause.  It  is  not  necessary  to  state  the 
cause  of  that  cause.  Lj'nch  v.  Allyn, 
160  Mass.  248,  35  N.  E.  550. 

[b]  Notice  stating  injury  caused  by 
landslide  caused  by  defendant's  neglect 
to  furnish  safe  place  to  work  held 
sufficient  notice  of  cause  of  injury. 
Palin  V.  Gary  Brick  Co.,  133  App.  Div. 
483,  117  N.  Y.  Supp.  1072. 

[e]  Negligence  of  master  and  what 
such  negligence  consisted  of  is  a  suffi- 
cient statement  of  the  cause  of  the  in- 
jury. Tontiorio  v.  New  York  Contract- 
ing Co.,  147  App.  Div.  138,  131  N.  Y. 
Supp.  724. 

fd]  Defect  in  condition  of  a  ma- 
chine  by  reason  of  it  not  being  pro- 
vided with  a  guard  is  a  sufficient  state- 
ment of  the  cause  of  the  accident. 
Gelder  v.  International  Ore  Treating 
Co.,  150  App.  Div.  184,  134  N.  Y. 
Supp.  782;  Glynn  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  125  App.  Div.  186,  109 
N.  Y.  Supp.  103. 

[e]  FaUure  to  supply  a  safe  place 
to  work  and  incompetency   of   superin- 
tendent and  fellow-servants  is  not  suf- 
ficient   statement    of    cause    of    injury. 
See    Galino    v.    Fleisehmann    Realtv    & 
Const.    Co.,     130    App.    Div.    605,  '  115 
N.  Y.  Supp.  334;   Young  v.  Wm.  Brad 
ley,    129    App.    Div.    678,    114    N.    Y 
Supp.    264;    Palmieri    v.    Pearson.    128 
App.    Div.    231,    112   N.   Y.    Supp.    684 
Kennedy  V.   New   York   Telephone   Co. 
125    App.    Div.    846,    110    N.    Y.    Supp 
887;  Ortolano  v.  The  Degnon  Contract 
Co.,  120  App.  Div.  59,  104  N.  Y.  Supp 
1064,  as  to   safe  place   to  work.     Com 
pare  O'Donnell  v.  John  H.  Parker  Co. 
125    App.    Div.    475,    109    N.    Y.    Supp, 
875. 

[f]  Notice  setting  forth  as  the 
cause  of  the  injury  a  common  law 
cause  of  action  for  negligence  is  in- 
sufficient to  base  an  action  upon  under 
statute.     Muench  v.  Terry  &  Tench  Co., 

Vol.  XIX 


464 


MASTER  AND  SERVANT 


154  App.  Div.  856,  139  N.  Y.  Supp. 
781;  Lewis  r.  Gohlen,  136  App.  Div. 
855,  122  N.  y.  Supp.  89;  Barry  v. 
Derby  Desk  Co.,  121  App.  Div.  810, 
106  N.  Y.  Supp.  575. 

[gj  Under  English  statute  failure 
to  state  cause  of  injury  renders  no- 
tice defective  but  not  invalid,  defend- 
ant not  beinfj  prejudiced  thereby,  no- 
tice held  sufficient.  Stone  r.  Hyde-,  51 
L.  J.  Q.  B.  452,  9  Q.  B.  D.  76,  46 
L.  T.  X.  S.  421,  30  W.  R.  816,  46  J.  P. 
788. 

63.  U.  S. — Castner  Electrolytic  Al- 
kali Co.  r.  Davies,  154  Fed.  938,  83 
C.  C.  A.  510.  Mass.— Coughlan  v.  Cam- 
bridge, 166  Mass.  268,  44  N.  E.  218; 
Donahoe  v.  Old  Colony  R.  Co.,  153 
Mass.  356,  26  N.  E.  868.  N.  Y.— Greif 
r.  Buffalo,  L.  &  R.  R.  Co.,  205  N.  Y. 
239,  98  N.  E.  462;  Matrusciello  v.  Mil- 
liken  B:-.)S.,  129  App.  Div.  661,  114 
N.  Y.  Supp.  223.  Eng.— Clarkson  v. 
Musgrave,  51  L.  J.  Q.  B.  525,  9  Q.  B. 
386,   31   W.   R.  47. 

[a]  Under  the  English  statute  fail- 
ure to  state  the  date  of  the  injury  in 
the  notice,  does  not  render  it  invalid, 
where  defendant  is  not  thereby  preju- 
diced. Carter  v.  Drysdale,  53  L.  J. 
Q.  B.  557,  12  Q.  B.  D.  91,  32  W.  R. 
171;  Beckett  V.  Manchester  Corp.,  52 
J.  P.  346. 

64.  U.  S. — Castner  Electrolytic  Al- 
kali Co.  r.  Davies,  154  Fed.  938,  83 
C.  C.  A.  510.  Mass. — Coughlan  v.  Cam- 
bridge, 166  :V[ass.  268,  44  N.  E.  218; 
Donahoe  v.  Old  Colony  R.  Co.,  153 
Mass.  356,  26  N.  E.  868.  N.  Y.— Greif 
V.  Buffalo,  L.  &  R.  Co.,  205  N.  Y.  239, 
98   N.   E.   462. 

[a]  Failure  to  describe  place  of  In- 
jury in  detail  if  defendant  is  not  mis- 
led thereby  will  not  render  notice  in- 
sufficient. English  V.  Millikcn  Bros., 
132  App.  Div.  501,  118  N.  Y.  Supp. 
31;  Hcffron  r.  Lackawanna  Steel  Co., 
121  App.  Div.  35,  105  N.  Y.  Supp. 
429. 

fb]  Misdescription  as  to  the  place 
where  the  injury  occurred  renders  the 
notice  insufficient.  Welch  v.  Waterbury 
Co.,  206  N.  Y.  522,  100  N.  E.  426, 
rcversinq  144  App.  Div.  213,  128  N.  Y. 
Supp.  974. 
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65.  Coughlau  v.  Cambridge,  160 
Mass.  26S,  44  N.  E.  218;  Fitzgerald 
V.  Brooklyn  Inst,  of  Arts  &  Sciences, 
175  App."^  Div.  554,  162  N.  Y.  Supp. 
625. 

66.  See  the  cases  cited  infra,  this 
and  next  note. 

[  a  I  A  letter  written  by  the  attor- 
neys of  the  person  injured  stating  time, 
place  and  •  cause  of  injury  is  a  suffi- 
cient notice.  Meniz  v.  Quissett  Mill, 
216  Mass.  552,  104  N.  E.  286.  Compare 
Grebenstein  r.  Stone  &  Webster  Eng. 
Corp.,  209  Mass.  196,  95  N.  E.  503, 
holding  letter  which  did  not  state  time, 
place  or  cause  of  injury,  insufficient. 

67.  See  the  following:  N.  J. — Pap- 
pagello  v.  Hvde,  82  N.  J.  L.  690,  83 
Atl.  95,  Ann.  Cas.  191 3D,  832.  N.  Y. 
Smith  V.  Milliken  Bros.,  200  N.  Y 
21,  93  N.  E.  184;  Cloonan  v.  Arthur 
McMullen  Co.,  170  App.  Div.  254,  15G 
N.  Y.  Supp.  328;  VVenzel  v.  Patrick 
Ryan  Const.  Corp.,  169  App.  Div.  357. 
154  N.  Y.  Supp.  809;  McGlynn  v. 
Pennsvlvania  Steel  Co.,  144  App.  Div. 
343,  129  N.  Y.  Supp.  45;  Palin  v.  Cary 
Brick  Co.,  133  App.  Div.  483,  117  M. 
Y.  Supp.  1072;  Rosasco  v.  Ideal  Open- 
ing Die  Co.,  79  Misc.  507,  141  N.  Y. 
Supp.  23.  Wash.— Berger  r.  Metro- 
politan Press  Printing  Co.,  55  Wash. 
422,  104  Pae.   617. 

[a]  Another  Statement. — If  the  no- 
tice designates  tlie  cause  of  the  injury 
so  that  the  employer  is  not  in  fact 
misled  therebv,  it  is  sufficient.  Brick 
V.  Bosworth,  ■l()2  Mass.  334,  39  N.  E. 
36;  Drommie  r.  Hogan,  153  Mass.  29, 
26  N.  E.  237.  To  same  effect  Cola 
Miller  v.  Camp  Bird,  46  Colo.  569,  105 
Pac  1105.  Mass.— Whalen  v.  New  Eng- 
land Tol.  &  Tel.  Co.,  117  N.  E.  620. 
N  Y. — Finnigan  v.  New  York  Contract. 
Co.,  194  N.  Y.  244,  87  N.  E.  424,  21 
L.  R.  A.  (N.  S.)  233  (leading  case); 
Kelly  r.  Elmira  Realty  Co.,  165  App. 
Div.  543,  151  N.  Y.  Supp.  123.  See 
also  Hughes  r.  Russell,  104  App.  Div. 
144,  93  N.  Y.  Supp.  307.  Wis.— Hadt 
r  Chicago,  M.  &  St.  P.  Ry.  Co.,  130 
Wis.  512,  no  N.  W.  427. 

[bl  A  notice  to  a  railroad  com- 
pany that  a  brakeman  on  a  day  and  at 


MASTER  AND  SERVANT 


465 


causes  for  the  same  accident,  each  of  which  is  adequately  stated.®* 
Nor  is  a  notice  defective  for  failure  to  specify  the  particular  violation 
of  the  master's  duty  out  of  which  the  nei,di^ent  cause  arose,  when  there 
is  set  out  an  accurate  statement  of  the  physical  cause  of  the  injury.«° 
The  notice  need  not  claim  damages  in  terms.^° 

The  notice  may  be  signed  by  the  injured  person  or  his  attorney.''^ 
Amendment  of  Notice — When   authorized   by  statute,   the   notice  of 
injury  may  be  amended.'^" 

c.     Service  of  notice''^  of  the  injury  upon  some  person  designated  in 
the  statute  is  usually  required/'*    Service  of  the  notice  on  unnecessary 


a  place  therein  mentioned,  was  injured 
by  being  caught  between  a  car  and 
a  locomotive  engine  "by  reason  of  a 
broken  drawbar"  upon  the  car,  which 
allowed  the  engine  to  run  up  against 
tne  end  of  the  car,  and  so  caused  the 
injury,  is  sufficient.  Donahoe  v.  Old 
Colony  R.  Co.,  153  Mass.  356,  26  N.  E. 
868. 

[c]  Notice  need  not  designate  per- 
Bon  responsible  for  the  cause  of  the 
injury.  Berube  v.  Ilorton,  199  Mass. 
421,  85  N.  E.  474;  Kalisher  v.  Brown- 
ing, King  &  Co.,  63  Misc.  67,  116  N.  Y. 
Supp.  856. 

[d]  Negligence  of  foreman  acting 
as  superintendent  at  time  of  injury, 
although  notice  called  him  superintend- 
ent, setting  forth  facts,  was  a  suffi- 
cient statement  of  cause  of  injury. 
Cain  V.  Thompson-Starrett  Co.,  153 
App.  Div.  414,  138  N.  Y.   Supp.  472. 

[e]  Under  statute  requiring  that 
deceased  employe  leave  next  of  kin 
before  recovery  may  be  had,  existence 
of  such  next  of  kin  need  not  be  set 
forth  in  the  notice.  Bartley  r.  Bos- 
ton &  N.  St.  E.  Co.,  198  Mass.  163,  83 
N.  E.  1093. 

[f]  Construction  of  Notice. — Notices 
of  injury  will  not  be  construed  with 
technical  strictness.  Mass. — Herlihy 
V.  Little,  200  Mass.  284,  290,  86  N.  E. 
294;  Driscoll  V.  Fall  River,  163  Mass. 
105,  39  N.  E.  1003.  Wash. — Berger  v. 
Metropolitan  Press  Printing  Co.,  55 
Wash.  422,  104  Pac.  617.  Can.— Cox 
r.  Hamilton  Sewer  Pipe  Co.,  14  Ont. 
300. 

68.  United  States  Gypsum  Co.  v. 
Sliwienska,  183  Fed.  688,  106  C.  C. 
A.  38;  Coughlan  v.  Cambridge,  166 
Maf5s.  268,  44  N.  E.  218. 

69,  Foster  t\  B.  I.  Orooker  Co.,  142 
App.  Div.  268,  126  N.  Y.  Supp.  1020; 
Tmpellizzieri  r.  Crawford,  141  App.  Dir. 
7o5,  126  N.  Y.  Supp.  644. 


70.  Carroll  v.  New  York,  N.  H.  & 
H.  R.  Co.,  182  Mass.  237,  65  N.  E.  69, 
although  the  statute  that  requires  the 
notice  shall  claim  damages  or  payment 
therefor,  it  being  sufficient  if  it  appears 
therefrom  that  it  is  intended  as  a  basis 
of  claim  against  the  person  to  whom 
it  is  given. 

fa]  Notice  may  be  used  to  show 
amount  of  damages  where  plaintiff  in 
a  subsequent  action  claims  a  greater 
sum  than  stated  in  notice.  Berger  v. 
Abel  &  Bach  Co.,  141  Wis.  321,  124 
N.  W.  410. 

71.  See  Mass. — Mitchell  v.  Morrison 
Co.,  216  Mass.  512,  104  N.  E.  287; 
Meniz  v.  Quissett  Mill,  216  Mass.  552, 
104  N.  E.  286;  Lukkonen  v.  Fore  River 
Ship  Bldg.  Co.,  197  Mass.  586,  83  N. 
E.  1102;  Greenstein  v.  Chick,  187  Mass. 
157,  72  N.  E.  955;  Carroll  v.  New  York, 
N.  H.  &  H.  R.  Co.,  182  Mass.  237, 
65  N.  E.  69;  Dolan  v.  Alley,  153  Mass. 
380,  26  N.  E.  989.  N.  Y.— Rodzborski 
r.  American  Sugar  Ref.  Co.,  210  N.  Y. 
262,  104  N.  E.  616  (reversing  151  App. 
Div.  39.5,  135  N.  Y.  Supp.  1063);  Sever- 
son  V.  Hill- Warner-Fitch  Co.,  116  App, 
Div.  108,  101  N.  Y.  SupJD.  808.  Eng. 
Stone  V.  Hyde,  51  L.  J.  Q.  B.  452, 
9  Q.  B.  D.  76,  46  L.  T.  Rep.  (N.  S.) 
421,  30  W.  R.  816,  46  J.  P.  788. 

[a]  A  notice  signed  by  the  attor- 
ney's stenographer  with  the  name  of 
the  attorney,  he  having  dictated  same, 
is  sufficient.  Greenstein  v.  Chick,  187 
Mass.   157,  72   N.  E.  955. 

72.  Oswald  v.  Underpinning  &  Foun- 
dation Co.,  159  App.  Div.  684,  144 
N.  Y.  Supp.  843,  such  amended  notice 
may  be  given  after  the  action  is  in- 
stituted. 

73.  Service  of  process  and  papers, 
generally,  see  the  title  "Service  of 
Process  and  Papers." 

74.  See  the   statutes. 

[a]     Notice  to  the  wrong  person  is 

Vol.  XIX 


466 


MASTER  AND  SKRVAXT 


parties  does  not  invalidate  tlir  serviee  on  a  person  properly  served." 
Unless  otherwise  providc^d  by  statute,  thero  nu'd  be  no  special  inter- 
val of  time  betwet-n  the  service  of  the  notice  ami  the  suinnions.''^  AVh«n 
the  statute  prescribes  how  the  notice  shall  l)e  served,  coinplianee  with 
its  provisions  is  essential.'^  In  the  absence  of  a  contrary  statute,  no- 
tice served  in  the  same  manner  as  is  necessary  for  service  of  a  sum- 
mons is  sufiicient."  ^  .  .  ,.  .  ,<,  , 
4.     Jurisdiction    and    Venue.  —  Questions    of    jurisdiction^*    and 


no    notice.      Hardiiijx   '"•   Lynn    &   B.   R. 
Co.,  172  Mass.  415,  52   N.   E.  535. 

[b]  Notice  to  Employer.  —  Where 
the  statute  provides  that  notice  is  to 
be  "given  to  the  employer,"  it  is  suf- 
ficient if  the  notice  be  given  to  a 
freight  agent  or  to  the  attwney  for 
the  '^eniplover,  when  such  custom  has 
been  followed  for  years.  De  Forge  r. 
New  York,  N.  H.  &  H.  R-  Co.,  178 
Mass.  59,  59  N.  E.  669,  86  Am.  St.  Kep. 
464. 

[c]  Service  on  agent  in  charge  of 
■tatlon  is  sufficient  service  on  railroad 
company.  Dowell  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  83  Kan.  562,  573,  112  Pac. 
136. 

[  d  I  Service  on  assistant  claim  agent 
of  railroad  company  whose  duty  it  was 
to  examine  and  act  upon  such  claims 
was  sufficient  service  on  the  company. 
Smith  r.  Missouri  Pac.  Ry.  Co.,  82  Kan. 
248,  108  Pac.  76,  47  L.  R.  A.  (N.  S.) 
113. 

[e]  Service  of  notice  on  ticket  agent 
of  defendant  railroad  company  hcM 
sufficient  service.  St.  Louis  &  S.  F. 
Ry.  Co.  V.  Burgess,  72  Kan.  454,  83 
Pac.   991. 

ff]  Service  of  notice  on  the  commis- 
sioner of  corporations  and  a  mailing 
thereof  by  him  to  the  defendant,  a 
nonresident,  does  not  comply  with  a 
statute  requiring  notice  to  the  defend- 
ant. Healv  r.  Geo.  F.  Blake  Mfg.  Co., 
180  Mass.  270,  62  N.  E.  270. 

fg]  Service  on  a  foreign  corporation 
at  its  principal  place  of  business  with- 
in state  (1)  is  sufficient  under  a  statute 
requiring  service  on  defendant  corpora- 
tion at  its  principal  place  of  business. 
Sherman  r.  Mason  &  Hanger  Co.,  162 
App.  Div.  327,  147  N.  Y.  Supp.  609. 
(2)  Rut  a  service  on  a  foreign  cor- 
poration at  its  brani'h  office  within 
state  is  not  sufficient  under  a  statute 
requiring  service  on  defendant  corpora- 
tion at  its  principal  place  of  business. 
Mason    &    Hanger   Co.   V.   Sharon,   219 
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Fed.   526,   135    C.    C.   A.    276,   231   Fed. 
SOI,  14n  C.  C.  A.  57. 

[  h  I  Service  of  the  notice  on  a  trus- 
tee of  a  defunct  corporation  is  suffi- 
cient. The  notice  should  be  addressed 
to  the  corporation.  ^Maurer  r.  North- 
western Iron  Co.,  151  Wis.  172,  138 
N.  W.  636.  See  Jones  v.  Francis,  70 
Wash.  676,  127  Pac.  307. 

75.  Otway  v.  Snare  &  Triest  Co.,  167 
App.   Div.   128,  152  N.   Y.  Supp.   845. 

76.  Beadle  v.  Holbrook,  Cabot  Ss 
Rollins  Corp.,  164  App.  Div.  464,  150 
N.  Y.  Supp.  203;  Spaguis  i?.  American 
Locomotive   Co.,    148   N.   Y.   Supp.   377. 

77.  U.  S. — Mason  &  Hanger  Co.  v. 
Sharon,  219  Fed.  526,  135  C.  C.  A.  276. 
N.  Y.— Hurlev  c.  Olcott,  134  App.  Div. 
631,  119  N.  Y.  Sui)p.  430.  Wis.— Mau- 
rer  v.  Northwestern  Iron  Co.,  151  Wis. 
172,  138  N.  W.  636,  substantial  com- 
pliance only  required. 

78.  St.  Louis  &  S.  F.  Rv.  Co.  v. 
Burgess,  72  Kan.  454,  83  Pac.  991. 
But  see  Shea  r.  New  York,  N.  H.  & 
H.  R.  Co.,  173  Mass.  177,  53  N.  E.  396, 
holding  tiiat  such  method  of  service  is 
not  essential. 

As  to  service  of  summons,  see  gen- 
erally the  title  "Service  of  Process  and 
Papers." 

79.  See  generally  the  title  "Juris- 
diction." 

[a J  The  federal  and  state  courts 
possess  concurrent  jurisdiction  of  an 
action  under  the  Federal  Employers' 
Liability  Act,  by  e-xprcss  provision  of 
statute.  U.  S.  Comp.  St.,  1913,  §8662; 
Texas  &  P.  R.  Co.  v.  Sherer  (Tex. 
Civ.  App.),  183  S.  W.  404;  Easter  v. 
Virginian  R.  Co.,  76  W.  Va.  383,  86 
S.  E.  37.  See  also  Hayes  v.  Wabash 
R.  Co.,  ISO  111.  App.  511,  appeal  dis- 
missed, 234  U.  S.  86,  34  Sup.  Ct.  729, 
58  L.  ed.  1226;  17  STANDARD  Proc. 
827. 

fb]  A  federal  court  cannot  acquire 
jurisdiction  by  stipulation  thn4^  the  par- 
ties were  engaged  in  interstate  com- 
merce,  when   such  fact    was    untrue. 
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venue"°  arising  in  actions  by  a  servant  or  employee  for  injuries  are  in 
the  main  governed  by  general  rules  elsewhere  discussed.  Statutes 
also  govern  such  questions,  especially  those  of  venue. ^^  jSince  such  an 
action  is  transitory  and  not  local,^^  unless  otherwise  provided  by  stat- 
ute,®^ it  may  be  brought  wherever  the  defendant  may  be  summoned,®* 
if  there  is  no  reason  why  the  court  whose  jurisdiction  is  invoked  should 
not  entertain  the  action.^'    Where  an  individual  is  defendant,  the  suit 


Delaware,  L.  &  W.  R.  Co.  v.  Yurkonis, 
220  Fed.  429,  137  C.  C.  A.  23,  afflrtning 
213  Fed.  537,  appeal  dismissed,  238  U. 
S.  439,  35  Sup.  Ct.  902,  59  L.  ed.  1397. 
As  to  conferring  jurisdiction  by  con- 
sent generally,  see  17  Standard  Pkoc. 
691,  et   seq. 

80.  See  generally  the  title  "Venue." 

81.  See  generally  the  statutes,  and 
Ga. — Georgia  R.  &  Bkg.  Co.  v.  Oaks, 
52  Ga.  410.  N.  Y. — Lehmann  v.  Ramo 
Films,  Inc.,  92  Misc.  418,  155  N.  Y. 
Supp.  1032.  Tex.— Gulf,  C.  &  S.  F. 
R.  Co.  t\  Rogers,  37  Tex.  Civ.  App. 
99,  82  S.  W.  822.  See  also  the  cases 
cited  infra,  this  section. 

82.  See  the  following:  Ala. — Helton 
V.  Alabama  Midland  R.  Co.,  97  Ala. 
275,  12  So.  276.  Ark.— St.  Louis,  Iron 
M.  &  S.  R.  Co.  V.  Brown,  67  Ark. 
295,  54  S.  W.  865.  Kan.— Henry  v. 
Missouri,  Kansas  &  Texas  Ry.  Co.,  92 
Kan.  1017,  142  Pae.  972.  Tex.— Mexican 
Nat.  R.  Co.  V.  Jackson,  89  Tex.  107, 
33  S.  W,  857,  59  Am.  St.  Rep.  28,  31 
L.  R.  A.  276;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Mills,  53  Tex.  Civ.  App.  359, 
116  S.  W.  852;  Southern  Pac.  Co.  v. 
Godfrev,  48  Tex.  Civ,  App.  616,  107 
S.  W.   1135. 

83.  See  the  statutes. 

[a]  County  in  Which  Cause  of  Ac- 
tion Accrues. — Under  some  statutes, 
suits  foi  injuries  should  be  brought 
in  the  county  in  which  the  cause  of 
action  originates;  and  this  regardless 
of  whether  railroad  company  is  a  do- 
mestic or  foreign  corporation.  Mitchell 
V.  Southern  R.  Co.,  118  Ga.  845,  45 
S.  E.  703.  See  also  Thomas  v.  Georgia 
R.  &  Bkg.  Co.,  38  Ga.  222. 

[b]  Either  County  in  Which  Cause 
Accrues  or  Plaintiff  Resides. — (1)  Un- 
der some  statutes  such  suit  may  be 
brought  in  county  where  injury  re- 
ceived or  that  in  which  plaintiff  re- 
sides; it  need  not  be  brought  in  coun- 
ty of  company 's  principal  office.  Re- 
ceivers of  Kirby  Lumb.  Co.  v.  Lloyd, 
103  Tex.  153,  124  S.  W.  903.  (2)  Under 
such  a  statute,  a  suit  by  one  injured  in 


the  county  where  he  temporarily  re- 
sided must  be  brought  in  that  county, 
though  his  actual  domicile  was  in  an- 
other state.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Rogers,  3  Tex.  Civ.  App.  99,  82 
S.  W.  822.  Compare  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Cloyd  (Tex.  Civ.  App.), 
78  S.   W.  43. 

84.  See  the  following:  Ga. — Ala- 
bama Great  S.  R.  Co.  v.  Fulgham,  87 
Ga.  263,  13  S.  E.  649,  suit  may  be 
brought  in  Georgia  though  injury  oc- 
curred in  Alabama.  Kan. — Henry  v. 
Missouri,  Kansas,  etc.  R.  Co.,  92  Kan. 
1017,  142  Pac.  972.  Tox.— Mexican 
Nat.  R.  Co.  V.  Jackson,  89  Tex.  107, 
33  S.  W.  857,  59  Am.  St.  Rep.  28,  31 
L.  R.  A.  276;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Mills,  53  Tex.  Civ.  App.  359,  116 
S.  W.  852;  Southern  Pac.  Co.  v.  Giod- 
frey,  48  Tex.  Civ.  App.  616,  107  S.  W. 
1135,  suit  in  Texas,  injury  in  Arizona. 

[a]  Where  Defendant  Railroad  Com- 
pany.— (1)  Though  injury  occurred  in 
another  state,  suit  may  be  brought  in 
state  where  corporation  has  its  domicil 
(Helton  V.  Alabama  Midland  R.  Co.,  97 
Ala.  275,  12  So.  276),  (2)  in  any  coun- 
ty through  or  into  which  the  railroad 
passes.  St.  Louis,  Iron  M.  &  S.  R.  Co. 
V.  Brown,  67  Ark.  295,  54  S.  W.  865. 
See  also  Mole  v.  New  York,  O.  &  W. 
R.  Co.,  53  Misc.  22,  102  N.  Y.  Supp. 
308. 

[b]  Under  a  statute  providing  that 
a  railroad  corporation  may  be  sum- 
moned in  any  county  where  it  has  a 
station  agent,  an  action  against  a  rail- 
road company  for  injuries  sustained  by 
an  employe  may  be  brought  in  any 
county  where  it  has  a  station  agent. 
Henry  v.  Missouri,  Kansas,  etc.  R.  Co., 
92  Kan.  1017,  142  Pac.  972. 

[c]  Venu'e  in  action  against  lessee 
of  railroad  same  as  if  action  were 
brought  against  lessor.  Watson  V.  Rich- 
mond &  Danville  R.  Co.,  91  Ga.  222,  18 
S    E.   306. 

Actions  sigainst  railroads  generally, 
see  the  title  "Railroads." 
85.     Mexican  Nat.  Ry.   Co.  v.  Jack- 
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should  ordinarily  be  brought  in  tlie  county  where  the  defendant  re- 
sides.*® 

5.  Parties.  —  The  general  rules  governing  parties  obtain  in  actions 
by  an  (.■inployce  or  servant  against  liis  employer  or  master  lor  per- 
sonal injuries."^ 

Joinder. •^•^  —  Both  the  master  and  a  servant  may  be  joined  as  defend- 
ants in  an  action  by  anotlier  employee  for  injuries  sustained  by  him, 
when  the  injury  was  caused  by  the  act  of  the  servant;^'-'  the  right  to 


sou,  89  Tex.  107,  33  S.  W.  857,  59  Am. 
St.  Rep.  28,  31  L.  R.  A.  276,  refusing 
to  entertain  jurisdiction  of  action  for 
injuries  arising  under  Mexican  law. 
Compare  Mexican  Cent.  By.  Co.  v. 
Jones,  107  Fed.  64,  48  C.  C.  A.  227. 

86.  See  Connor  v.  Saunders,  81  Tex, 
633,  17  S.  W.  236,  reversing  9  Tex.  Civ. 
App.  S6,  29  S.  W.  1140,  and  generally 
the  title   "Venue." 

[a J  A  statute  providing  that  an  ac- 
tion for  a  "trespass"  may  be  brought 
in  the  county  where  the  "trespass" 
•was  committed  does  not  authorize  a 
suit  for  injuries  to  employe  to  be 
})rought  in  a  county  other  than  where 
defendant  resides.  Connor  v.  Saunders, 
81  Tex.  633,  17  S.  W.  236,  reversing  9 
Tex.  Civ.  App.  56,  29  S.  W.  1140. 

87.  See  generally  the  title  "Pax- 
ties." 

[a]  A  merely  nominal  lessee  need 
not  be  made  a  jiarty  defendant  in  an 
action  by  a  servant  for  injuries  re- 
ceived while  engaged  in  his  apparent 
emplov.  Consolidated  Coal  Co.  r.  Seni- 
ger,  179  111.  370,  .53  N.  E.  733. 

[b]  A  lessor  should  not  be  made  a 
party  defendant  to  an  action  for  in- 
juries to  a  servant  of  the  lessee,  unless 
it  exercised  bad  faith  with  reference 
to  withholding  knowledge  from  the  les- 
see of  a  latent  defect  that  caused  the 
injurv.  Imperial  Jellico  Coal  Co.  V. 
Bryaiit,  If-s  Ky.  .H^.'-,,  1S2  S.  W.  205. 

[c]  An  Indemnity  company  is  not  a 
proper  party  defendant  in  an  action 
by  a  servant  for  injuries,  unless  the 
contract  expressly  provides  that  it  is 
for  the  benefit  of  the  injured  em- 
ployes and  the  payment  of  recoveries 
by  them.  Cummings  r.  Reins  Copper 
Co.,  40  Mont.  599,  107  Pac.  904  (joint 
demurrer  by  the  defendants  properly 
overruled  under  a  section  of  the  code 
providing  that  a  misjoinder  of  parties 
defendant  can  be  raised  only  by  spe- 
cial demurrer  by  the  party  improperly 
joined);  Henslev  r.  McT>owell  Furniture 
Co.,  164  X.  C.  148,  SO  S.  E.  154. 
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fd]  The  presence  of  a  superfluous 
defendant  will  not  prevent  the  renai- 
tion  of  a  judgment  against  those  prop- 
erly made  defendants.  Acme  Bedford 
Stone  Co.  v.  McPhetridge,  35  Ind.  App. 
79,   73   N.   E.   838. 

88.  As  to  joinder  of  parties  gener- 
ally,  see  the   title    "Parties." 

89.  U.  S.— Chicago,  R.  I.  &  P.  R.  Co. 
V.  Dowell,  229  U.  S.  102,  33  Sup.  Ct. 
684,  57  L.  ed.  1090;  Alabama  G.  S.  R. 
Co.  v.  Thompson,  200  U.  S.  206,  26 
Sup.  Ct.  161,  50  L.  ed.  441;  Thomas  v. 
Great  Northern  R.  Co.,  147  Fed.  83,  77 
C.  C.  A.  255  (whether  negligence  of 
servant  consists  of  misfeasance  or  non- 
feasance; construing  Washington  stat- 
ute) ;  Charman  f.  Lake  Erie  &  W.  B. 
Co.,  105  Fed.  449.  See  Floyt  v.  Shen- 
ango  Furnace  Co.,  186  Fed.  539,  where- 
in the  court  held  that  the  co-employe 
was  not  a  proper  party  defendant  where 
the  only  negligence  chargeil  against 
him  was  nonfeasance  for  which,  under 
principles  of  the  common  law,  he  was 
liable  only  to  his  employer  and  not  to 
his  co-worker.  And  see  Warax  r.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.,  72  Fed. 
637,  negligence  of  the  co-employe  com- 
mitted in  the  absence  of  and  without 
direction  by  the  master  does  not  make 
the  master  liable  in  a  joint  action  with 
the  co-emplove.  Cal. — Rogers  r.  Ponet, 
21  Cal.  App.  577,  132  Pac.  851,  that 
the  employer's  liability  is  statutory 
and  the  liability  of  the  employe  whose 
negligence  caused  the  injury  was  at 
common  law  is  immaterial.  Ga. — South- 
ern R.  Co.  r.  Miller,  1  Ga.  App.  616, 
57  S.  E.  1090.  ni.— Republic  Iron  & 
S.  Co.  V.  Lee,  227  111.  246,  81  N.  E.  411; 
Klawiter  r.  .Tones,  219  111.  626,  76  N. 
E.  673,  {affirming  110  111.  App.  31); 
Devine  r.  Grand  Trunk  Western  Ry. 
Co.,  188  111.  App.  612;  Johnson  r.  Mag- 
nuaon,  68  111.  App.  448.  Ind.— Lake 
Erie  &  W.  R.  Co.  v.  Charman,  161  Ind. 
95,  67  N.  E.  923;  Louisville  &  N.  R. 
Co.  V.  Gollihnr,  40  Ind.  App.  480,  82 
N.   E.  492.     Kan.— Dowell  v.  Chicago, 
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bring  a  joint  action  against  wrongdoers  is  not  affected  by  the  existence 
of  the  relation  of  master  and  servant  between  plaintiff  and  one  of 
them.^°  Nor  is  it  ground  for  objection  to  joining  all  joint  tort-feasors 
as  defendants  that  some  are  chargeable  directly  and  others  on  the  prin- 
ciple of  respondeat  superior.^^  Nor  does  the  fact  that  the  liability  of 
one  of  the  joint  tort-feasors  is  statutory  and  that  of  the  other  arises 
under  the  common  law  preclude  the  plaintiff's  right  to  join  as  defend- 
ants his  employer  and  a  co-employee.^^ 

Wliere  plaintiff  is  the  joint  servant  of  different  companies,  he  may 
at  his  election  sue  one,^^  or  any  or  all,^*  in  accordance  with  the  prin- 
ciples governing  parties  defendant  in  tort  actions  generally.'"' 

Where  a  party  assumes  the  debts  and  liabilities  of  the  plaintiff's 
employer,  he  may  be  joined  as  co-defendant  with  the  plaintiff's  em- 
ployer in  an  action  for  injuries  received  by  the  employee.^** 

6.  Pleadings.  —  a.  Declaration  or  Complaint.  —  (I.)  Generally. 
The  declaration  or  complaint  in  an  action  by  a  servant  or  employee 
against  the  master  or  employer  for  personal  injuries  is  governed  in 
the  main  by  the  general  rules  governing  such  pleadings.^^     Thus  the 


R.  I.  &  P.  Ey.  Co.,  83  Kan.  562,  112 
Pac.  136.  Ky.— Evans  Chemical  Wks. 
r.  Ball,  159  Ky.  399,  167  S.  W.  390: 
Murray  v.  Cowherd,  148  Ky.  591,  147 
S.  W.  6,  40  L.  E.  A.  (N.  S.)  617; 
Havnes'  Admrs.  v.  Cincinnati,  N.  O.  & 
T.  P.  E.  Co.,  145  Kv.  209,  140  S.  W. 
176,  Ann.  Cas.  1913B,  719  (railroad 
company  and  engineer  in  charge) ; 
Ward  V.  Pullman  Car  Corp.,  131  Kv. 
142,  114  S.  W.  754,  25  L.  E.  A.  (N.  8.) 
343.  Minn.^ — Mavberry  v.  Northern 
Pac.  E.  Co.,  100  Minn.  79,  110  N.  W. 
356,  12  L.  E.  A.  (N.  S.)  675,  10  Ann. 
Cas.  754.  Mont. — Verlinda  v.  Stone  & 
Webster  Eng.  Corp.,  44  Mont.  223,  119 
Pac.  573.  Okla. — Coalgate  Co.  v.  Bross, 
25  Okla.  244,  107  Pac.  425,  138  Am.  St. 
Eep.  915.  Ore. — Galvin  v.  Brown,  53 
Ore.  598,  101  Pac.  671.  S.  C— Able  v. 
Southern  Ey.,  73  S.  C.  173,  52  S.  E. 
962.  Tenn.— Louisville  &  N.  E.  Co.  v. 
Vincent,  116  Tenn.  317,  95  S.  W.  179, 
8  Ann.  Cas.  66.  Wash. — Gennaux  v. 
Northwestern  Imp.  Co.,  72  Wash.  268, 
130  Pac.  495  (joining  mining  company 
and  mine  foreman);  Morrison  v.  North- 
ern Pacific  Ey.  Co.,  34  Wash.  70,  74 
Pac.  1064  (joining  railway  company 
and  conductor) ;  McHugh  v.  Northern 
Pac.  E.  Co.,  32  Wash.  30,  72  Pac.  450; 
Howe  r.  Northern  Pacific  E.  Co.,  30 
Wash.  569,  70  Pac.  1100,  60  L.  E.  A. 
949.  Wis. — Greenberg  v.  Whitcomb 
Lumb.  Co.,  90  Wis.  225,  63  N.  W.  93, 
48  Am.  St.  Eep.  911,  28  L.  E.  A.  439. 
[a]     But  where  plaintiff  proceeds  un- 


der the  Federal    Employers'    Liability 

Act  he  cannot  join  his  co-employes  as 
parties  defendant  with  the  railroad  as 
the  act  provides  for  recovery  only 
against  "a  common  carrier  by  railroad 
while  engaged  in  commerce  between 
any  of  the  several  states."  Thompson 
V.  Cincinnati,  N.  O.  &  T.  P.  E.  Co.,  165 
Ky.  256,  176  S.  W.  1006,  Ann.  Cas. 
1917A,  1266,  upon  plaintiff's  election 
to  proceed  under  the  Federal  Employ- 
ers' Liability  Act,  the  action  must  be 
dismissed  as  to  the  co-employes.  As 
to  election  between  federal  and  state 
law,  etc.,  see  supra,  I,  F,  2. 

90.  Illinois  Cent.  E.  Co.  v.  Harris, 
85  Miss.  15,  38  So.  225;  Lvnch  v.  Elek- 
tron  Mfg.  Co.,  94  App.  Div.  408,  88  N. 
Y.  Supp.   70. 

91.  Verlinda  V.  Stone  &  Webster 
Engineering  Corp.,  44  Mont.  223,  119 
Pac.  573. 

92.  Dowell  V.  Chicago,  E.  I.  &  P. 
Ey.  Co.,  83  Kan.  562,  112  Pac.  136. 

93.  Vary  r.  Burlington,  C.  E,  &  M. 
E.  Co.,  42  Iowa  246. 

94.  Vary  r.  Burlington,  C.  E.  &  M. 
E.  Co.,  42  Iowa  246;  Symon  v.  Guelph 
&  Goderich  E.  W.  Co.,  8  Ont.  W.  E. 
(Can.)   320. 

95.  See  generally  the  title  "Par- 
ties." 

96.  Knott  V.  Dubuque  &  S.  C.  Ey. 
Co.,  84  Iowa  462,  51  N.  W.  57. 

97.  See  generally  the  title  "Declar- 
ation and  Complaint." 
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general  mle  obtains  that  the  ultimate  faets  and  not  lesral  eonelusions 
mnst  be  alleged.***  Bo  also,  the  (h^chii-ation  or  eoniplaini  sliould  in  the 
matter  of  certainty  conform  to  the  general  rules  of  pleading.^^    And 


98.  See  the  following:  U.  G. — Green 
V.  Indian  Gold  Min.  Co.,  120  Fed.  715. 
Ala.— Alabama  G.  S.  R.  Co.  v.  Smith, 
191  Ala.  04:?,  G8  So.  56;  Henderson  r. 
Tennessee  Coal,  etc.  Co.,  190  Ala.  120, 
67  So.  414.  Fla. — Ingram-Dekle  Lumb. 
Co.  r.  Geiger,  71  Fla.  390,  71  So.  552. 
Ga.— Ballew  v.  Broach,  121  Ga.  421,  49 
S.  E.  297.  Ind. — Indianapolis  &  G 
Rapid  Transit  Co.  v.  Foreman,  162  Ind 
85,  69  X.  E.  669,  102  Am.  St.  Rep.  1S5; 
Standard  Cement  Co.  v.  Minor,  27  Ind. 
App.  479,  61  N.  E.  684. 

See  also  C  Standard  Proc.  691. 

[al  "The  sum  of  the  whole  matter 
is  that  the  petition  should  set  out 
plainly  and  distinctly,  by  allegations 
of  facts,  an  unequivocal  cause  of  ac- 
tion." Cedartown  Cotton  &  Exp.  Co. 
V.  Miles,  2  Ga.  App.  70,  58  S.  E.  289. 

[b]  What  Are  Conclusions. — An  al- 
legation that  the  exercise  of  ordinary 
care  required  defendant  to  guard  a 
machine  is  a  legal  conclusion.  Iluey 
Co.  V.  Johnston,  164  Ind.  489,  73  N.  E. 
996.  Averments  as  to  duty  or  care  re- 
quired of  master,  see  infra,  I,  F,  6,  a, 
(IT),   (E),   (1). 

[c]  Allegations  stating  the  nature 
and  character  ^of  the  servant's  injuries, 
and  their  effect  on  his  present  and 
future  mental  and  physical  condition 
are  not  conclusions.  Galveston,  H.  & 
8.  A.  R.  Co.  r.  Hitzf elder,  24  Tex.  Civ. 
App.  318,  66  S.  W.  707.  As  to  aver- 
ments of  injury,  see  infm,  I,  F,  6,  a, 
(11),  (C). 

[d|  Pleading  conclusions  sometimes 
permissible  under  statute.  Louisville 
&  N.  R.  Co.  r.  Jones,  130  Ala.  456,  470, 
30  So.  586;  Lewis  r.  Denver  &  R.  G. 
R.   Co.,  131   Minn.  122,   154  N.   W.  945. 

99.  See  the  following:  U.  S.— Cough- 
lin  V.  Blumenthal,  96  Fed.  920;  John- 
ston V.  Canadian  Pac.  R.  Co.,  50  Fed. 
886.  Ala.— Woodward  Iron  Co.  r.  Mar- 
but,  183  Ala.  310,  62  So.  804.  Ga. 
"Woodson  r.  Johnston  «fc  Co.,  109  Ga. 
454,  34  S.  E.  587;  Eagle  &  P.  Mfg. 
Co.  V.  Welch,  61  Ga.  444.  El.- Sui>- 
ple  r.  Agnev,  191  111.  439,  61  N.  E.  392, 
reversing  80  111.  App.  437.  Ind.— Hel- 
ton ville  MfK.  Co.  r.  Fields,  138  Ind.  58, 
36  N.  E.  529;  Wabash  &  W.  R.  Co.  r. 
Morgan,  132  Ind.  430,  31  N.  E.  661, 
32  N.  E.  85;  Chicago  &  E.  L  R.  Co.  v. 
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Richards,  28  Ind.  App.  46,  61  N.  E. 
18.  R.  i. — Lee  v.  Reliance  Mills  Co., 
21  R.  I.  322,  43  Atl.  536;  Martcllo  V. 
Fusco,  21  R.  I.  572,  45  Atl.  577.  Va. 
Virginia  Cedar  Works  r.  Dalca,  109 
Va.  333,  64  S.  E.  41;  Newport  News 
Pub.  Co.  V.  Beaumeister,  104  Va.  744, 
52  S.  E.  627;  Dingee  v.  Unruc's  Admx., 
98  Va.  247,  251,  35  S.  E.  794.  Wis. 
Carey  r.  Chicago  &  N.  W.  Rv.  Co.,  67 
Wis.  608,  31  N.  W.  163.  Eng.— Wat- 
ling  r.  Oastler,  L.  R.  6  Exch.  73,  40  L. 
J.  Ex.  43,  23  L.  T.  N.  S.  815,  19  W. 
R.   388. 

And  see  generally  6  Standard  Proc. 
(;S9,  and  the  title  "Certainty  iai  Plead- 
ing." 

[a]  "All  that  is  required  is  that 
the  declaration  state  the  facts  consti- 
tuting the  alleged  cause  of  action  with 
sufficient  certainty  to  be  understood 
by  the  defendant,  who  has  to  answer 
them;  by  the  .jury,  who  are  to  inquire 
into  their  truth  ;  and  by  the  court,  which 
is  to  render  judfrment.  In  other  words, 
if  the  declaration  is  sufficient  to  in- 
form the  defendant  of  the  nature  of 
the  demand  made  against  him,  and 
states  such  facts  as  will  enable  the 
court  to  say  that  if  the  facts  are 
proved  as  alleged  they  establish  a  good 
cause  of  action,  it  is  sufficient."  New- 
port News  Pub.  Co.  v.  Beaumeister,  lO-t 
Va.   744,  52  S.  E.   627. 

[b]  Remedy  For  Want  of  Certainty. 
(1)  In  some  juriydictions  the  proper 
remedy  for  failure  of  the  complaint  to 
state  the  particular  acts  of  aj^ents  of 
the  master  constituting  negligence,  is 
by  an  application  to  make  the  com- 
plaint more  specific  (see  the  follow- 
ing: Ark. — Choctaw  0.  &  G.  R.  Co.  v. 
Doughty,  77  Ark.  1,  91  S.  W.  768.  Ind. 
Diamond  Block  Coal  Co.  r.  Cuthbert- 
aon,  106  Ind.  290,  76  N.  E.  1060,  (af- 
finning  73  N.  E.  818);  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  t.  Snow,  37  Ind.  App. 
046,  74  N.  E.  908;  Fletcher  Bros.  Co.  V. 
Hyde,  36  Ind.  App.  96,  75  N.  E.  9. 
Kan.— Atcheson,  T.  &  S.  F.  Ry.  Co.  V. 
Davis,  70  Kan.  578,  79  Pac.  130;  Thomp- 
.3on  r.  Harris,  64  Kan.  124,  67  Pac.  456, 
91  Am.  St.  Rep.  187;  Price  v.  Atchi- 
son Water  Co.,  58  Kan.  551,  50  Pac. 
450,  62  Am.  St.  Rep.  625.  Ky.— Louis- 
ville &  N.  R.  Co.   t;.  Fletcher,  11  Ky. 
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the  rules  ■  applicable  generally  to  duplicitons  allegations  apply  to  ac- 
tions for  personal  injuries  to  a  servant.^  The  same  is  true  of  the  rules 
governing  alternative  pleading.^ 

A  complaint  that  states  a  cause  of  action  either  under  a  statute  or 
under  the  common  law  is  sufficient  as  against  a  general  demurrer.^ 


L.  Rep.  260.  Neb.— Tolles  v.  Meyers,  65 
Neb.  704,  91  N.  W.  505.  N.  Y.— Singer 
t>.  Weber,  44  App.  Div.  134,  60  N.  Y. 
Supp.  641 ;  Cantuer  v.  Auerbach,  20 
Misc.  6,  44  N.  Y.  Supp.  601;  affirmed, 
20  Misc.  281,  45  N.  Y.  Supp.  846;  Dono- 
van V.  Cunard  S.  S.  Co.,  85  N.  Y.  Supp. 
1114),  (2)  but  in  others  the  remedy  is 
by  special  demurrer.  See  4  Standard 
Pkoc.  859;  6  Standard  Proc.  905,  906. 

[c]  A  motion  to  make  a  pleading 
more  definite  and  certain  is  a  proper 
remedy  when  the  allegations  are  so  in- 
definite and  uncertain,  that  the  precise 
meaning;  or  application  theraof  is  not 
apparent,  but  where  it  is  sought  to  ob- 
tain a  more  particular  statement  of  his 
opponent's  claim  as  to  how  and  where 
the  injury  occurred  the  application 
should  be  for  a  bill  of  particulars. 
Dumar  v.  Witherbee,  Sherman  &  Co., 
88  App.  Div.  181,  84  N.  Y.  Supp.  669. 
As  to  bill  of  particulars,  see  infra,  I, 
F,  6,  b. 

fd]  Where  defendant  had  knowl- 
edge whether  or  not  the  employe  whose 
negligence  is  alleged  to  have  caused 
the  accident,  the  court  will  not  re- 
quire the  complaint  to  be  made  more 
definite  or  certain  in  that  respect.  Un- 
ion Gold  Min.  Co.  v.  Crawford,  29  Colo. 
511,  69  Pae.  600. 

1.  See  generally  7  Standard  Peoc. 
942. 

[a]  A  count  alleging  that  defend- 
ant's superintendent  was  negligent  in 
failing  to  keep  the  handle  of  the  hand 
car  in  proper  order  and  negligently 
permitting  plaintiff  to  use  it  while  in 
a  defective  condition,  is  not  subject  to 
demurrer  as  setting  up  two  causes  of 
action.  Southern  R.  Co.  v.  McGowan. 
149  Ala.   440,  4.3   So.   378. 

[b]  A  count  charging  negligence  of 
a  superintendent  of  a  railroad  in  permit- 
ting trains  to  be  run  over  a  track  ob- 
scured by  smoke  "without  giving  prop- 
er signals  or  taking  other  means  of 
precaution,"  is  not  bad  for  duplicity. 
Woodward  Iron  Co.  v.  Herndon,  114 
Ala.  191,  21  So.  430. 

[c]  A  complaint  setting  up  in  one 
count,  neglect  to  furnish  the  servant 


proper  safeguards  for  his  protection, 
neglect  to  give  him  proper  instructions, 
and  failure  to  provide  proper  persons 
to  take  charge  of  the  work,  render 
such  count  bad  for  duplicity.  Laporte 
V.  Cook,  20  R.  I.  261,  38  Atl.  700. 

2.  See  -enerally  G  Standard  Proc. 
694,  and  Southern  R.  Co.  v.  Goins,  1 
Ala.    App.   370,   56   So.   253. 

fa]  Causes  of  injury  (1)  may  be  al- 
leged in  alternative  (Louisville  &  N. 
R.  Co.  V.  Strange 's  Admx.,  156  Ky.  439, 
161  S.  W.  239;  Covington  Sawmill  & 
Mfg.  Co.  (;.  Clark,  116  Kv.  461,  76  S. 
W.  848"),  (2)  though  plaintiff  will  be 
required  tn  elect  on  which  he  will  pro- 
ceed, liouisville  &  N.  R.  Co.  v.  Strange 's 
Admx.,  1.56  Ky.  439,  161  S.  W.  239. 
Averments  as  to  cause  of  injury,  see 
infra,  I,  F,  6,  a,  (H),  (C). 

fb]  A  count  alleging  (1)  in  the 
alternative  various  defects  in  the  ways, 
works  and  machinery  is  not  for  that 
reason  demurrable.  Sloss-Sheflfield  Steel 
&  I.  Co.,  14  Ala.  App.  346,  70  So.  301. 
(2)  Nor  is  a  complaint  demurrable  be- 
cause it  alleges  in  the  alternative  va- 
rious acts  of  negligence  on  the  part 
of  a  vice  principal  or  superior  fellow 
servant.  Sloss-Sheffield  Steel  &  I.  Co. 
r.  Pilgrim,  14  Ala.  App.  346,  70  So. 
301.  Compare  infra,  I,  F,  6,  a,  (II), 
(E),  (2),  (a). 

3.  Toledo,  St.  L.  &  W.  R.  Co.  V. 
Cowan,  61  Ind.  App.  375,  112  N.  E. 
23;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Rogers,  45  Ind.  App.  230,  87  N.  E. 
28. 

[a]  A  complaint  may  be  prepared 
so  as  to  enable  plaintiff  to  recover  un- 
der the  federal  or  a  state  Employer's 
Liability  Act  or  under  the  law  of  mas- 
ter and  servant  at  common  law  supple- 
mented bv  a  state  law.  Delaware  L. 
&  W.  R.  Co.  r.  Yurkonis,  220  Fed.  429, 
137  C.  C.  A.  23.  See  also  U.  S.— Wa- 
bash R.  Co.  V.  Haves,  234  U.  S.  86,  34 
Sup.  Ct.  729,  58  L.  ed.  1126.  N.  Y. 
Pavne  v.  New  York  S.  &  T7.  R.  Co.,  201 
N.  Y.  436,  95  N.  E.  19.  P.  E,.— Dinkins 
v.  Prescott  &  Mehrhoff  Co.,  7  Porto 
Rico  Fed.  271.  Compare,  Ex  parte  At- 
lantic Coast  Line  B.  Co.,  190  Ala.  132, 
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(II.)  Particular  Averments. —  (A.)  Eki.ation'  of  Master  and  Servant,  etc. 
Though  if  upon  the  I'aets  alleged  a  stranger  could  recover  of  the  mas- 
ter the  existence  or  non-existence  of  the  relation  of  master  and  i-ervaut 
is  sometimes  regarded  as  immaterial,*  the  declaration  or  complaint  in 
an  action  for  personal  injuries  to  a  servant  or  employee  must  allege 
facts  showing  that  the  relation  of  master  and  servant  existed  at  the 
time  of  the  injury  ;^  in  other  words,  the  servant  should  allege  the  facts 


67  So.  256,  reversing  9  Ala.  App.  499, 
63  So.  693,  and  holding  that  the  facts 
must  be  so  alleged  as  to  enable  the 
court  to  determine  whether  plaintiff 
relies  on  the  Federal  Employers'  Lia- 
bility Act  or  a  state  act.  Choice  and 
election  of  remedies,  see  supra,  T,  F,  2. 

[b]  When  a  cause  of  action  is 
stated  that  is  sufficient  under  some 
statutes,  tlie  complaint  is  sufficient  as 
against  a  demurrer  for  want  of  facts. 
Vandalia  R.  Co.  v.  Stringer,  182  Ind. 
676,  lOfi  N.  E.  865,  107  N.  E.  673. 

fc]  When  an  action  brought  in 
Texas  alleges  a  cause  of  action  under 
the  laws  of  that  state,  it  is  unneces- 
sary to  allege  whether  a  recovery  be 
sought  under  the  laws  of  Oklahoma, 
where  the  injury  occurred,  or  under  the 
Federal  Emplovers'  Liability  Act.  St. 
Louis  &  S.  F.  R.  Co.  1-.  Cox  (Tex.  Civ. 
App.),  159  S.  W.  1042. 

4.  Wabash  R.  Co.  v.  Erb,  36  Ind. 
App.  650,  73  N.  E.  9.39,  114  Am.  St. 
Rep  392.  See  also  Jones  v.  Old  Domin- 
ion Cotton  Mills,  82  Va.  140,  3  Am.  St. 
Rep.  92. 

5.  Sec  the  statutes,  and  the  follow- 
ing: Ala.— Republic  I.  &  S.  Co.  r.  Will- 
iams, 168  Ala.  612,  53  So.  76;  Whit- 
more  V.  Consol.  C.  &  I.  Co.,  164  Ala. 
125,  51  So.  397,  137  Am.  St.  Rep.  31; 
Woodward  Iron  Co.  v.  Curl,  153  Ala. 
215,  44  So.  969;  Walton  v.  Lindsey 
Lumb.  Co.,  145  Ala.  661,  39  So.  670; 
Virginia  B.  &  I.  Co.  v.  Jordan,  143  Ala. 
603,  42  So.  73,  5  Ann.  Cr.s.  709;  Logan 
V.  Central  I.  &  C  Co.,  139  Ala.  548, 
36  So.  729.  HI.— Sargent  Co.  v.  Bau- 
blis,  215  111.  428,  74  N.  E.  455.  Ind. 
Wabash  R.  Co.  v.  Beedle,  173  Ind.  437, 
90  N.  E.  760;  I.  F.  Force  Handle  Co. 
V.  Hisev,  52  Ind.  App.  235,  96  N.  E. 
643;  Hay  r.  Bash,  37  Ind.  App.  167, 
76  N.  E.  644;  Wabash  R.  Co.  r.  Erb, 
36  Ind.  App.  6.50,  73  N.  E.  9.39,  114 
Am.  St.  Rep.  302.  Mass. — Coughlin  r. 
Boston  Tnw-Bo,it  Co.,  151  Mass.  92,  23 
N.  E.  721.  Mont. — Fearon  r.  MuUins, 
35  Mont.  232,  88  Pac,  794.  N.  J.— Wen- 
dell V.  Pennsylvania  R.   Co.,  57  N.  J. 
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L.  467,  31  Atl.  720.  P.  R.— Rosa  v. 
New  York  &  P.  R.  S.  Co.,  20  Porto  Rico 
439.  R.  I.— Whalan  v.  Whipple,  13  Atl. 
107.  Tex.— Walker  v.  El  Paso  Eiec. 
R.  Co.  (Tex.  Civ.  App.),  118  S.  W.  554; 
Dallas  Electric  Co.  v.  Mitchell,  33  Tex. 
Civ.  App.  424,  76  S.  W.  935.  Wis.— Bar- 
owski  i\  Schultz,  112  Wis,  415,  88  N. 
W.  236. 

See  also:  Fla. — Ingram-Dekle  Lumb. 
Co.  v.  Geiger,  71  Fla.  390,  71  So.  552, 
Ann.  Cas.  1918A,  971.  Me. — Boardman 
r.  Creighton,  93  Me.  17,  44  Atl.  121. 
Tex.— El  Paso  &  S.  W.  Rv.  Co.  r.  Kelly 
(Tex.  Civ.  App.),  83  S.  W.  855,  re- 
versed, 99  Tex.  87,  87  S.  W.  660, 

fa]  When  the  complaint  is  based  on 
the  failure  of  the  master  to  provide  a 
safe  place  to  work,  it  must  aver  facts 
showing  that  at  the  time  of  the  in- 
jury the  relation  of  master  and  servant 
existed  between  them.  I.  F.  Force 
Handle  Co.  r.  Hisev,  52  Ind.  App.  235, 
96  N".   E.  643. 

fb]  Aider  by  Answer. — An  allega- 
tion in  the  asnwer  that  the  injuries 
were  caused  by  plaintiff's  negligence 
or  the  negligence  of  a  fellow  servaint 
in  effect  admits  plaintiff's  employment. 
Dobler  v.  Conron  Bros.  Co.,  166  App. 
Div.  785,  152  N.  Y.  Supp.  266. 

fc]  Showing  Relationship  of  Inde- 
pendent Contractor. — Wliere  the  cdm- 
I)laint  alleged  an  agreement  between 
the  parties  wliereby  the  plaintiff  un- 
dertook to  sink  a  well  upon  the  de- 
fendant's premises  for  a  stated  price 
per  foot,  the  defendant  to  supply  the 
necessary  tools,  materials  and  appli- 
ances, and  also  that  the  plaintiff  sus- 
tained personal  injury  through  the 
fault  of  the  defendant  in  furnishing  a 
defective  hoisting  apparatus,  it  was 
held  that  these  allegations  pointed  to 
a  purely  contractual  obligation  and  a 
breach  of  one  of  the  contract  provis- 
ions, rather  than  to  the  existence  of 
the  ordinary  relation  of  master  and 
servant  with  the  breach  of  legal  ibity 
incident    to    that    relation.      Ennis    v. 
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of  his  employment.^  This  ^^sually  may  be  done  in  general  terms/ 
provided  the  language  used  is  sufficient  to  clearly  distinguish  his  re- 
lation to  the  master  from  that  of  a  volunteer.^  But  no  express  aver- 
ment that  the  plaintiff  was  in  the  employ  of  the  defendant  or  was  its 
servant  is  necessary  where  the  averment  of  facts  sufficiently  shows  such 
relationship.^ 

Character  of  Employment.  —  He  should  allege,  also,  the  character  of 
the  services  he  was  hired  to  perform.^o  The^se  allegations  mav  also  be 
general,^'  except  that  they  should  increase  in  definiteness  asthev  re- 
late to  the  particular  instrumentality  in  question.^^ 

(B.)  Showing  Servant  Acting  in  Line  or  Scope  of  Employment,  etc. 
The  declaration  or  complaint  must  state  facts  from  which  it  will  af- 
firrauitively  appear  that  plaintiff  had  a  right  to  be  at  the  place  where 
he  was  injured,"  and  was  at  the  time  in  the  performance  of  some  duty 
for  which  he  was  employed,"  or  in  the  performance  of  his  ordinary 


Baumann  Eubber  Co.,  91  Conn,  425,  99 
Atl.  1031. 

6.  Oedartown  Cotton  &  Exp.  Co.  9. 
Miles,  2  Ga.  App.  79,  58  S.  E.  289. 

[a]  Mere  averment  that  plaintiff 
was  working  not  sufficient.  Whitmore 
V.  Alabama  Consolidated  C.  &  I.  Co., 
164  Ala.  125,  51  So.  397,  137  Am.  St. 
Rep.  31. 

7.  Cedartown  Cotton  &  Exp.  Co.  v. 
Miles,  2  Ga.  App.  79,  58  iS.  E.  289. 

8.  Cedartown  Cotton  &  Exp.  Co.  v. 
Miles,  2  Ga.  App.  79,  58  S.  E.  289. 

[a]  Relation  was  sufficiently  alleged 
in  following:  Ala. — Kansas  City,  M.  & 
B.  R.  Co.  V.  Burton,  97  Ala.  240,  12  So. 
88.  Ind. — Indiana  Union  Traction  Co. 
V.  Abrams,  180  Ind.  54,  101  N.  E.  1. 
Mont. — Poor  v.  Madison  River  Power 
Co.,  38  Mont.  341,  99  Pac.  947.  R.  I. 
Di  Marcho  v.  Builders'  Iron  Foundry, 
18  R.  I.  514,  27  Atl.  328,  28  Atl.  661. 
Tex.— Dallas  Electric  Co.  v.  Mitchell, 
33   Tex.   Civ.   App.   424,   76   S.  W.   935. 

[b]  Insufficient  Averment. — A  com- 
plaint alleging  that  the  plaintiff  was 
employed  by  the  defendant's  agents 
and  servants,  instead  of  alleging  that 
he  was  employed  by  the  defendant,  or 
even  that  he  was  employed  by  the  ue- 
fendant's  agents  or  servants  in  the 
defendant's  behalf  is  insufficient.  Whal- 
an  V.   Whipple  (R.  I.),  13  Atl,  107, 

9.  Sargent  Co,  v.  Baublis,  215  111. 
428,  74  N.  E.  455, 

10.  Cedartown  Cotton  &  Exp.  Co.  v. 
Miles,  2  Ga.  App.  79,  58  S.  E.  289. 

11.  Cedartown  Cotton  &  Exp.  Co.  v. 
Miles,  2  Ga.  App.  79,  58  S.  E.  289. 

[a]  An  allegation  (1)  that  plaintiflE 
was   employed   as  a  foreman   or  boss 


sufficiently  states  the  character  of  the 
employm^ent.  Pierson  Lumb.  iCo.  {y. 
Hart,  144  Ala,  239,  39  So.  566.  See 
also  Bessemer  Land  &  Imp.  Co.  v. 
Campbell,  121  Ala.  50,  25  So,  793,  77 
Am.  St.  Rep.  17.  (2)  An  allegation 
that  plaintiff  was  in  the  employ  of  the 
defendant  as  a  domestic  at  the  time  of 
the  injury,  shows  the  relation  to  be 
master  and  servant.  Fearon  v.  Mul- 
lins,  35  Mont.  232,  88  Pac.  794. 

12.  Cedartown  Cotton  &  Exp.  Co  v. 
Miles,  2  Ga.  App.  79,  58  S.  E.  289. 

[a]  As  to  this,  they  should  be  suffi- 
ciently specific  to  show  the  relationship 
of  the  service  to  the  instrumentalitv. 
Cedartown  Cotton  &  Exp.  Co.  i;.  Mile's, 
2  Ga.  App.  79,  58  S.  E.  289. 

13.  Ala. — Walton  v.  Lindsay  Lumb.' 
Co.,  145  Ala.  661,  39  So.  670.  See  also 
Guiler  v.  United  States  Cast  Iron  Pipe 
&  Foundry  Co.  (Ala.),  72  So.  498.  Ga. 
Savannah,  F.  &  W.  Ry.  Co.  v.  Chaney, 
101  Ga.  420,  28  S.  E.  1001.  Ill,— Mack- 
ey  V.  Northern  Mill.  Co.,  210  111.  115, 
71  N,  E.  448. 

See  also  Jarvis  v.  Hitch  (Ind.),  65 
N.  E.  60S ;  Ruppreoht  v.  Brighton  Mills, 
27  App.  Div.  77,  50  N.  Y.  Supp.  157. 

[  a  ]  In  the  absence .  of  such  an  allega- 
tion it  is  proper  to  deal  with  plaintiff  as 
a  trespasser,  and  this  being  so  the  spe- 
cific acts  which  caused  the  injuries  and 
which  are  averred  constitute  the  neg- 
ligence entitling  him  to  a  recovery,  were 
not,  relatively  to  him  negligent  "at  all, 
for  the  reason  that  they  involved  the 
breach  of  no  duty  to  him  by  the  de- 
fendant. Savannah,  F.  &  W.  Ry.  Co.  v. 
Chaney,  101  Ga.  420,  28  S.  E.  ioOl.' 

14.     See   the  following:   Ala.— West- 
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duties.'"'     Essential  facts  of  this  eharactor  should  not  be  left  to  in- 
ference and  conjecture  in  the  complaint.^'' 


cm  Union  Tel.  Co.  v.  Howinston  (Ala.), 
73  So.  550;  Goine  v.  Southern  R.  >o., 
19''   Ala     66;"),   60   So.    73;    St.   Louis   A: 

5  F  R  Co.  r.  Sutton,  169  Ala.  389,  55 
So  989,  Ann.  Cas.  1912B,  366;  Adama 
V.  Southern  R.  Co.,  166  Ala.  449,  51  So. 
987-  Green  r  Bessemer  Coal,  I.  &  Land 
Co,'  162  Ala.  609,  50  So.  289;  New 
Connellsville  Coal  &  C  Co.  v.  Kilgore, 
4  Ala.  App.  334,  58  So.  966.  Compare 
Moss  V.  Mosely,  148  Ala.  168,  41  So. 
1012  Ga.— Seaboard  Air  Line  R.  Co. 
■V.  Pierce,  120  Ga.  230,  47  S.  E  581; 
Palmer  Brick  Co.  v.  Chenall,  119  Ga. 
837,  47  S    E.  329;  Miller  i;.  Merchants 

6  Miners'  Transp.  Co.,  115  Ga.  1009 
42  S  E  385.  ni.— American  Car  & 
Foundry  Co.  r.  Hill,  226  IIL  227,  80  N 
E  784  Ind. — Cleveland,  C  L>.  &  ot. 
L  R  Co.  V.  Perkins,  171  lud.  307,  86 
N*  E  405-  I.  F.  Force  Handle  Co.  v. 
Hisev*,  52  ind.  App.  235,  96  N.  K.643; 
South  Bend  Chilled  Plow  Co.  v.  Cissne, 
35  Ind.  App.  373,  74  N.  E.  282.  Mass. 
Felch  V.  Allen,  98  Mass.  57:^.  Mo. 
Stasg  V  Edward  Western  T.  &  S.  Co., 
169  Mo.  489,  69  S.  W.  391;  Schaub  v. 
Hannibal  &  St.  J.  R.  Co.,  106  Mo  74, 
16  S  W  924-  Barrv  r.  Hannibal  &  bt. 
J.  r!  Co.,  98  Mo.  62,  70,  H  S.  W.  308, 
14  Am.  St.  Rep.  610.  Ohio.— Raff erty 
V.  Toledo  Traction  Co.,  19  Ohio  Cir. 
Ct.  288,  10  Ohio  Cir.  Dec.  347.  P.  B. 
Rosa  V  New  York  &  Porto  Rico  S.  S. 
Co.,  20  Porto  Rico  439.  Va.— Newport 
News  Pub.  Co.  r.  Beaumeistcr,  104  Va. 
744  52  S.  E.  627,  averment  of  facts 
sufficient  in  this  case. 

[a]  Sufficient  Aver m  eats.— (1) 
"Where  the  complaint  allejjos  that  the 
employer  ordered  plaintiff  to  perform 
certain  labor,  and  that  while  enKaf,'ed 
in  such  labor,  under  the  direction  of 
the  foreman,  he  was  injured  through 
defendant's  negligence,  it  is  sufficient 
in  this  respect.  American  Car  &  F. 
Co.  V.  Hill,  226  111.  227,  SO  N.  E.  784. 
(2)  So  also,  a  complaint  alleging  that 
the  defendant  was  operating  a  coal 
mine  and  that  on  a  certain  day,  while 
plaintiff  was  in  pursuance  of  said  em- 
jjlovment  in  the  service  and  employ- 
n,ent  of  dcfen<lant  and  engaged  in  an.l 
about  said  business  of  defendant,  while 
riding  on  a  tram  car  of  said  defend- 
ant, which  was  being  lowered  in  said 
mines  by  means  of  a  wire  rope  or  cable, 
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said  wire  rope  or  cable  broke,  and  as 
a  proximate  consequence  plaintiff  waa 
injured,  is  good  against  demurrer  that 
it  fails  to  show  that  the  injuries  were 
received  while  plaintiff  was  performing 
duties  in  accordance  with  his  service 
or  employment,  or  that  he  was  injured 
while  in  performance  of  duties  which 
he  was  employed  to  do.  Sloss-Sheffiold 
Steel  &  Iron  Co.  r.  Chamblee,  159  Ala. 
185,  48  So.  664.  To  same  effect,  see 
Wadsworth  Rod  Ash  Coal  Co.  r.  Scott 
(Ala.),  72  So.  542.  (3)  Where  the 
complaint  in  an  action  for  injuries  re- 
sulting because  of  plaintiff's  falling 
in  an  unguarded  ditch  of  hot  water 
averred  that  it  was  necessary  "that 
he  go  about  the  grounds  in  search  of 
wood,"  it  contained  a  sufficient  state- 
ment of  an  issuable  fact,  imposing  such 
a  dutv.  United  States  Cement  Co.  v. 
Whitted,  46  Ind.  App.  105,  90  N.  E. 
481. 

[b]  An  averment  "that  plaintiff 
was  injured  while  in  the  employment 
of  the  defendant  falls  short  of  show- 
ing that  he  was  in  the  discharge  of  any 
duty  imposed  upon  him  by  his  employ- 
ment at  the  time  of  his  injury."  Wood- 
ward Iron  Co.  I'.  Curl,  153  Ala.  215,  223, 
44  So.  969,  holding  that  an  averment 
tliat  th3  master  was  negligent  in  fail- 
ing to  ])rovido  servants  with  reasonable 
skill  and  that  as  a  jiroximate  conse- 
quence thereof,  plaintiff's  employe  was 
injured,  is  not  an  allegation  that  the 
services  in  which  the  employe  was  en- 
gaged at  the  time  of  his  injury  were 
within  the  line  or  scope  of  his  employ- 
ment. To  same  effect,  see  Green  v. 
Bessemer  Coal,  I.  &  Land  Co.,  162  Ala. 
f.09,  50  So.  280. 

fc]  An  allegation  that  the  servant 
had  a  right  to  be  on  the  tram  car  is 
not  tantamount  to  the  further  allega- 
tion necessary  to  the  maintenance  of 
the  action  that  he  was  there  in  the  dis- 
charge of  some  duty  imposed  by  his 
cmplovment.  Green  r.  Bessemer  Coal, 
I.  &  Land  Co.,  162  Ala.  609,  50  So.  289. 

15.  Consolidated  Stone  Co.  r.  Will- 
iams, 26  Ind.  App.  131,  57  N.  E.  558, 
81  Am.  St.  Rep.  278;  Kirby  Lumb.  Co. 
r.  Chambers,  41  Tex.  Civ.  App.  (;:;2,  95 
S.  W.  607.  See  Fearon  v.  Mullius,  35 
Mont.  232,  88  Pac.  794. 

16.  Woodward  Iron  Co.  v.  Curl,  153 
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(C.)    Nature,  Extent  and  Circumstances  of  Injury The     declaration 

or  complaint  in  such  an  action  must  allege  the  nature  and  extent  of 
the  injury  to  the  plaintiff/^  as  well  as  the  circumstances  under  which 
it  occurred/^  and  the  cause  thereof.^^ 

Place  of  Injury.  —  When  the  place  where  the  accident  happened  is 
not  a  material  feature  of  the  negligence  complained  of  it  is  not  incum- 
bent on  plaintiff  to  specify  the  exact  location.^" 

(D.)  Notice  of  Injury.  —  Where  the  declaration  or  complaint  is 
based  on  the  common  law  right  of  action  for  personal  injuries  sustained 
by  a  servant,  it  need  not  allege  that  notice  of  the  injury  was  given 
to  the  defendant.^^    So  also,  no  averment  of  notice  of  injury  is  neces- 


Ala.  215,  224,  44  So.  969.  Compare 
Moellman  v.  Gieze-Henselmeier  Lumb. 
Co.,  134  Mo.  App.  485,  114  S.  W.  1023. 

[a  J  General  Averment  Sufficient. 
(1)  An  allegation  that  the  servant  was 
going  down  the  slope  u^jon  a  tram  car 
while  in  the  performance  of  his  duties, 
though  general,  was  held  sufficient  in 
Green  r.  Bessemer  Coal,  I.  &  Land  Co., 
162  Ala.  609,  50  So.  289.  (2)  But  a 
complaint  alleging  that  plaintiff, 
"while  in  the  discharge  of  his  duties,'' 
sustained  injury  through  defendant's 
neglect,  was  held  bad,  the  facts  consti- 
tuting the  duty  being  required,  in  Chi- 
cago &  E.  I.  R.  Co.  V.  Hamilton,  42 
Ind.  App.  512,  85  N.  E.  1044. 

17.  See  the  following:  HI. — Vogrin 
V.  American  Steel  &  Wire  Co.,  179  111. 
App.  245.  N.  Y. — Kinsella  v.  Riesen- 
berg,  124  App.  Div.  322,  108  N.  Y.  Supp. 
876.  Pa. — Anderson  v.  Haig,  12  Pa. 
Co.  Ct.  450,  extent  of  injuries  must  be 
averred.  Tex. — Suderman  v.  Woodruff, 
47  Tex.  Civ.  App.  229,  105  S.  W.  217; 
El  Paso  &  S.  VV.  R.  Co.  v.  Vizard,  39 
Tex.  Civ.  App.  534,  88  S.  W.  457;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Hitzfelder, 
24  Tex.  Civ.  App.  318,  66  S.  W.  707, 
holding  petition  sufficient  in  this  re- 
spect. Utah. — Pugmire  v.  Oregon  Short 
Line  R.  Co.,  33  Utah  27,  92  Pac.  762, 
126  Am.  St.  Rep.  805,  13  L.  R.  A.  (N. 
S.)    565. 

And  see  generally  13  Standard  Proc. 
356. 

[a]  Sufficient  particularity  to  in- 
form the  defendant  of  the  facts  upon 
which  he  intends  to  rely  for  recovery 
is  required.  El  Paso  &  S.  W.  R.  Co.  v. 
Vizard,  39  Tex.  Civ.  App.  534,  88  S. 
W'.  457.  See  generally  13  Standard 
Peoc.    358,   et    seq. 

fb]  Where  the  allegations  are  that 
plaintiff  "was  struck  by  said  chute 
on.  the  head  and  rendered  unconscious, 


and  that  he  received  severe  cuts, 
wounds,  and  bruises,  and  was  hurt  in 
the  neck,  shoulders,  and  spine.  .  .  . 
That  his  neck  and  si^ine  are  injured  for 
life,"  the  declaration  nowhere  alleging 
the  nature,  character,  and  extent  of 
the  injuries  to  the  neck,  shoulders,  and 
spine,  nor  alleging  that  a  more  specific 
description  of  said  injuries  could  not 
be  given,  it  was  held  that  an  excep- 
tion to  the  declaration  because  the 
nature  of  the  alleged  injuries  was  not 
set  out  therein  should  have  been  sus- 
tained. Suderman  v.  Woodruff,  47  Tex. 
Civ.  App.  229,  105   S.  W.  217. 

18.  Savannah,  F.  &  W.  Ry.  Co.  v. 
Chaney, 'lOl  Ga.  420,  28  S.  E.  1001; 
Cedartown  Cotton  &  Exp.  Co.  v.  Miles, 
2  Ga.  App.  79,  58  S.  E.  289;  Anderson 
r.  Haig,  12  Pa.  Co.  Ct.  450,  how  and 
where  the  plaintiff  was  injured.  Seo 
generally  infra,  I,  F,  6,  a,  (II),  (E), 
(2). 

[a]  "The  details  of  how  the  injury 
occurred  should,  of  course,  be  specifical- 
ly set  forth.  So  far  as  they  illustrate 
the  character  of  the  defect  in  the  in- 
strumentality, the  master's  negligence, 
or  the  servant's  freedom  from  fault, 
they  should  be  more  specific  than 
wherein  they  are  merely  collateral  to 
the  salient  legal  elements  of  the  case." 
Cedartown  Cotton  &  Exp.  Co.  v.  Miles, 
2  Ga.  App.  79,  58  S.  E.  289. 

19.  See  the  following:  Fla. — Ingram- 
Dekle  Lumb.  Co.  v.  Geiger,  71  Fla.  390, 
71  So.  552.  Ga.— Louisville  &  N.  R. 
Co.  V.  Reeee,  136  Ga.  394,  71  S.  E.  675. 
Va.— Washington,  A.  &  Mt.  V.  R.  Co. 
v.  Taylor,  109  Va.  737,  64  S.  E.  975. 

Alleging  proximate  cause  of  injury, 
see  generally  infra,  I,  F,  6,  a.  (II), 
(E),   (3). 

20.  Birmingham  Coal  &  I.  Co.  V. 
Briee,  6  Ala.  App.  638,  60  So.  952. 

21.  Kleps  V.   Bristol   Mfg.    Co.,   189 
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sary  where  the  eoini>hiint  is  bnscd  upon  a  statute  under  which  no  no- 
tice is  required."  Rut  where  notice  of  injury  is  a  prereciuisite  to  the 
action,  it  is  generally  necessary  to  allege  that  such  notice  was  given." 
(E.)  Averments  as  to  Duty  of  Master  and  Neglect  of  Duty  or  Negligence. 
(1.)  SJiowinfj  Existence  of  Duty.— (a.)  Generally.  —  The  declaration  or 
complaint  in  an  action  for  personal  injuries  to  a  servant  or  employee, 
based  on  the  relation  of  master  and  servant,  must  state  facts  fiom 
which  the  law  raises  a  duty  from  the  master  to  the  servant,  the  omis- 
sion to  perform  which  caused  the  injuries  complained  ofr*  a  mere 
averment  that  it  was  the  duty  of  the  defendant  to  do  or  not  to  do  a 


N.  Y.  516,  81  N.  E.  765,  12  L.  R.  A. 
(N.  S.)  1038  (afirminp  107  App.  Div. 
488,  95  N.  Y.  Supp.  337);  Gniaehle  v. 
Rosenberg,  178  N.  Y.  147,  70  N.  E.  411 
(reversiiifi  87  App.  Div.  631,  84  N.  Y. 
Supp.  1127);  Holm  v.  Empire  Hard- 
ware Co.,  102  App.  Div.  505,  92  N.  Y. 
Supp.  914;  St'htM-merhoru  v.  Glens  Falls 
P.  Cement  Co.,  94  App.  Div.  600,  88 
N.  Y.  Supp.  407. 

[a]  Surplusage. — Where  a  cause  of 
action  at  common  law  for  personal  in- 
juries is  alleged  in  the  complaint,  an 
averment  as  to  notice  under  an  em- 
ployers' liability  act  may  be  treated 
as  surplusage.  Kleps  v.  Bristol  Mfg. 
Co.,  189  N.  Y.  516,  81  N.  E.  765,  12  L. 
R.  A.  (N.  S.)  1038;  Holm  r.  Empire 
Hardware  Co.,  102  App.  Div.  505,  92 
N.  Y.  Supp.  914.  To  same  effect.  Young 
V.  Missouri,  K.  &  T.  R.  Co.,  82  Kan. 
332,  108  Pac.  99. 

22.  Williams  v.  Roblin,  94  App.  Div. 
177,  87  N.  Y.  Supp.  1006;  Gmaehle  v. 
Rosenberg,  40  Misc.  267,  81  N.  Y.  Supp. 
930. 

23.  See  the  following:  U.  S.— Cros- 
by V.  Lehigh  Valley  R.  Co.,  128  F,?d.  193, 
under  New  York  statute.  Mass. — Veg- 
inan  v.  Morse,  160  Mass.  143,  35  N.  E. 
451;  Dickie  v.  Boston  &  A.  R.  Co.,  131 
Mass.  516.  Mo. — Mathicson  r.  St. 
Louis  &■  S.  F.  R.  Co.,  219  Mo.  542,  118 
S.  W.  9.  N,  Y.— Johnson  v.  Roach,  83 
App.  Div.  351,  82  N.  Y.  Supp.  203,  13 
N.  Y.  Ann.  Cas.  86;  Gmaehle  r.  Rosen- 
berg, 80  App.  Div.  54],  80  N.  Y.  Supp. 
705,  aflirmrrj,  83  App.  Div.  339,  82  N. 
Y.  Supp.  366.  Ore.— Rogers  r.  Port- 
land Lbr.  Co.,  54  Ore.  387,  102  Pac.  601, 
103  Pac.  514.  Wash. — Giuricevic  r.  Ta- 
coma,  57  Wash.  329,  106  Pac.  908,  28 
L.  R.   A.   (N.  S.)    533. 

Necessity  for  notice,  see  supra,  T,  F, 
3,  a. 

[a]     Date  of  service  of  notice  should 
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be  averred.    Uss  v.  Crane  Co.,  138  App. 
Div.  256,  123  N.  Y.  Supp.  94. 

|b]  Where  the  notice  must  be  given 
In  writing,  an  allegation  merely  that 
notice  was  given,  not  alleging  that  the 
iiotico  was  in  writing,  nor  setting  out 
the  elements  of  the  notice,  is  insufii- 
cient.  Dinkins  v.  Prescott  &  Mehrhoff 
Co.,  7  Porto  Rico  Fed.  271. 

[c]  An  allegation  that  notice  waa 
"duly"  given  has  been  held  sufficient. 
Stoffe  r.  Old  Colony  R.  Co.,  156  Mass. 
262,  30  N.  E.  1137. 

[dl     Waiver. — Failure   to  allege   no- 
tice is  waived  unless  objection  is  taken 
bv  demurrer  or  otherwise  on  the  trial. 
Johnson  r.  Roach,  83  App.  Div.  351,  82 
N.  Y.  Supp.  203,  13  N.  Y.  Ann.  Cas.  86. 
24.     See  the  following:  Ala. — Walton 
r.    Lindsay    Lumb.    Co.,    145    Ala.    661, 
39   So.   670;    Logan    v.   Central    Iron   * 
Coal    Co.,    139    Ala.    548.    36    So.    729; 
Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala. 
708,  6  So.   277,  13   Am.   St.   Rep.   84,  4 
L   R.  A.  710.    ni. — Mackev  r.  Northern 
Mill.   Co.,   210   111.    115,    71    N.   E.   448; 
Vogrin   V.  American  Steel   &  Wire   Co., 
179    111.    App.    245.     Ind.— Indianapolis 
Traction,  etc.  Co.  r.  T^Iathews,  177  Ind. 
88    97  N.  E.  320;  Cleveland,  etc.  Co.  i'. 
Morrey,    172    Ind.    513,    88    N.    E.    932; 
Chicago,  etc.  Co.  v.  Lain,  170  Ind.  84, 
S.}    N.   E.   632;    Cliicago,   I.,   etc.   Co.   v. 
Barker,  169  Ind.  670,  83  N.  E.  369,  17 
L.  R.  A.   (N.  S.)   542:  Pittsburgh,  C.  C. 
&■  St.  L.  Rv.  Co.  r.  Lightheiscr,  163  Ind. 
247,   71    N.    E.    218,   660;    Muncie   Pulp 
Co.  V.   Davis,   162   Ind.    5.58,   70    N.   E. 
875;    Southern    Ind.    R.    Co.   v.   HarrcU, 
161   Ind;  689,  68  N.  E.  262.  63  L.  R.  A. 
460.     N.  J.— Millei   r.  Pathe  Freres,  81 
N.  J.  L.  .341,  79  Atl.  1062;  Cetofonte  1'. 
rnmden   Coke   Co.,  78  N.  J.  L.  662,  75 
.\tl.    913,    27    L.    R.    A.    (N.    S.)    1058. 
Ohio.— Raffortv  r.  Toledo  Traction  Co., 
10  Ohio  fir.  Ct.  288,  10  Ohio  Cir.  Dec. 
347.     Or©.— Knauff  v.  Highland  Devel- 
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certain  act  is  a  mere  conclusion  of  law  and  is  insufficient  ;2^  and  when 
the  complaint  sets  up  sufficient  facts  from  which  the  law  raises  a 
duty  on  the  part  of  the  master,  an  express  allegation  of  duty  is  not 
required.^*'  But,  if  the  duty  is  expressly  averred,  and  it  is  averred  as 
being  broader  or  higher  than  the  law  imposes,  no  harm  can  possibly 
result,^^^  though  there  are  authorities  to  the  effect  that  an  averment 


opmeiit  Co.,  68  Ore.  93,  136  Pac.  846. 
S.  C. — Branham  ly.  Camden  Cotton  Mill, 
61  S.  C.  491,  39  S.  E.  708.  S.  D.— Phil- 
lips V.  International  Harvester  Co.,  22 
S.  D.  272,  117  N.  W.  146. 

[a]  A  complaint  alleging  that 
plaintiff  was  in  defendant's  employ  and 
that  his  injuries  were  received  while 
in  defendant's  service  and  acting  with- 
in the  line  of  his  employment,  suflfi- 
cientl}'  alleges  defendant's  duty  to  pro- 
tect plaintiff  from  injury.  Tennessee 
Coal,  I.  &  R.  Co.  V.  Barker,  6  Ala.  App. 
413,  60  So.  486. 

[b]  Where  such  duties  are  statutory, 
and  the  facts  are  alleged  from  which 
those  duties  arise,  the  court  will  take 
judicial  notice  of  the  statute.  Squilache 
t;.  Tidewater  Coal  &  Coke  Co.,  64  W. 
Va.  337,  62  S.  E.  446.  See  also  Jarvis 
V.  Hitch   (Ind.),  65  N.  E.  608. 

[c]  When  ttie  injury  was  the  result 
of  a  neglect  to  perform  a  statutory 
duty,  it  is  sufficient  if  the  complaint 
show  a  relation  between  the  parties 
making  it  the  duty  of  defendant  to  ex- 
orcise ordinary  and  reasonable  care  in 
making  the  appliance  safe.  Fall^enau 
V.  Abrahamson,  66  111.  App.  352. 

[d]  A  general  charge  of  negligence 
in  the  doing  or  omitting  to  do  the  par- 
ticular act  which  is  responsible  for 
plaintiff 's  injury  is  not  sufficient,  un- 
less a  duty  to  the  plaintiff  imposed 
upon  the  defendant  to  do  or  omit  a 
particular  act  is  also  charged.  Thomas 
Madden  Son  &  Co.  v.  Wilcox  (Ind. 
App.),  89  N.  E.  955.  Necessity  for 
averment  of  negligence,  see  infra,  I, 
F,  6,  a,  (IT),  (E),  (2),  (a). 

25.  See  the  following:  Conn. — Hay- 
den  V.  Smithville  Mfg.  Co.,  29  Conn. 
548.  HI.— Sargent  Co.  v.  Baublis,  215 
111.  428,  74  N.  E.  455;  Welfelt  V. 
Illinois  Cent.  R.  Co.,  149  111.  App.  317; 
Northern  Milling  Co.  v.  Mackey,  99  111. 
App.  57,-  nf!irwed,  210  111.  115,  71  N.  E. 
448.  Ind,— Chicago,  I.  &  L.  R.  Co.  v. 
Barker,  169  Ind.  670,  83  N.  E.  369,  17 
L.  R.  A.  (N.  S.)  542;  Pittsburgh,  C.  C. 
&  St.  L.  Ry.  Co.  V.  Lightheiser,  163 
Ind.  247,  71  N.  E.  218,  660;  City  of 
Ft.  Wayne  v.  Christie,  156  Ind.  172,  59 


N.  E.  385;  City  of  Ft.  Wavne  v.  Pat- 
terson, 25  Ind.  App.  547,  58  N.  E.  747. 
Ky. — Burton  v.  Magann-Fawk  Lumb. 
Co.,  25  Ky.  L.  Rep.  40,  74  S.  W.  662. 
N.  J. — Esslinger  v.  Boehm,  81  N  J  L 
82,  79  Atl.  267.  R.  I.— Russell  v.  Riv- 
erside Worsted  Mills,  24  R,  I.  591,  54 
Atl.  375.  Va.— Virginia  &  N.  C.  Wheel 
Co.  V.  Harris,  103  Va.  708,  49  S  E 
991. 

See  also  Seymour  v.  Maddox  (1851), 
16  Q.  B.  326,  20  L.  J.  Q.  B.  327,  15 
Jur.   72.3,   117   Eng.   Reprint   904. 

26.  See  the  following:  111. — Jacob- 
son  V.  Duffy,  154  111.  App.  505.  Mich. 
Cristanelli  v.  Saginaw  Min.  Co  154 
Mich.  423,  439,  117  N.  W.  910.  N.  J. 
Cetofonte  v.  Camden  Coke  Co.,  78  N  J 
L.  662,  75  Atl.  913,  27  L.  R.  A.  (N.  S.) 
1058.  W.  Va, — Lawrence's  Admr  v. 
Hyde,  88  S.  E.  45;  Squilache  v.  Tide- 
water Coal  &  Coke  Co.,  64  W.  Va.  337, 
62  S.  E.  446,  wherein  the  court  held' 
that  it  is  generally  necessary  to  dis- 
tinctly allege  the  duties  of  the  defend- 
ant to  the  plaintiff  charged  to  have 
been  violated;  but  if  what  is  averred 
in  the  declaration,  in  connection  with 
the  manner  of  averring  a  breach  of 
those  duties,  sufficiently  shows  what 
such  duties  are,  the  declaration  will  be 
regarded  good  on  demurrer,  the  allega- 
tions of  duty  in  such  cases  being  super- 
fluous. 

[a]  An  express  allegation  of  the 
master's  duty  "is  unnecessary  and 
will  not  sustain  or  aid  a  pleading.  The 
facts  and  circumstances  from  which 
the  duty  arises  must  be  set  out  in  the 
declaration,  and  the  pleading  is  suffi- 
cient if  the  law  implies  a  duty  from 
the  facts  and  circumstances.""  Ceto- 
fonte V.  Camden  Coke  Co.,  78  N  J  L 
662,  75  Atl.  913,  27  L.  R.  A.  (N. 's.) 
1058.  ^ 

[b]  Unnecessary  allegations  as  to 
the  duty  of  the  master  will  be  treated 
as  surplusage.  Green  v.  Indian  Gold 
Min.  Co.,  120  Fed.  715;  Kinnare  v.  City 
of  Chicago,  70  111.  App.  106,  afftrmed, 
171  111.  332,  49  N.  E.  536. 

27.  Henne  v.  J.  T.  Steeb  Shipping 
Co.,   37    Wash.   331,    79    Pac.    938    (an 
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of  a  higher  duty  than  the  defendant  is  bound  to  perform  renders  the 
complaint  defective.^® 

(b.)  Duty  To  Waryi.  —  When  the  eause  is  one  where  the  duty  to  warn 
exists,  plaintiff  must  allege  facts  from  which  it  appears  that  such  a 
duty  existed;  the  mere  allegation  of  the  existence  of  a  duty  to  give 
warning  is  not  sufticicnt.^^ 

(c.)  Duty  To  Furnl.^h  Ecasonahly  Safe  Instrumentalities,  etc.so  — While  it 
is  not  improper  to  allege  the  master's  duty  to  furnish  the  employee 
reasonably  safe  instrumentalities  with  which  to  work,  the  same  is 
not  indispensably  necessary  ;2^  and,  if  this  duty  be  alleged  at  all,  it 
may  be  stated,  without  objection,  in  the  form  of  a  legal  conclusion.^^ 

(2.)    Showinri  Negligence  of  Master,  etc.— (si.)    Generally.    — The     negli- 


erroneous    statement    of    the    law    will  I 
not  vitiate  a  pleading  whieh   is  other- 
wise   sufficient);    Lawrence's   Admr.   v.. 
Hyde   (W.   Va.),  88   S.   E.  45.  j 

[a]  Reason. — The  declaration  is  not  ; 
evidence,  and  the  court  can  expunge 
the  excess  of  allegation  from  .iury  con- 
sideration and  direct  the  inquiries  of 
the  jury  to  proper  purposes  and  along 
proper  lines,  by  means  of  instructions. 
Lawrence's  Admr.  v.  Hyde  (W.  Va.),  ! 
88  S.  E.  45.  I 

[b]  "The  statement  of  the  duty 
stronger  than  the  law  requires  is  sur- 
plusage, when  the  facts  are  stated 
from  which  the  law  will  imply  the 
legal  dutv  of  the  emplover."  Favro 
V.  Superior  Coal  Co.,  188  111.  App.  203. 

28.  See  the  following:  U.  S. — Can- 
ter V.  Colorado  United  Min.  Co.,  35 
Fed.  41,  demurrer  sustained  with  leave 
to  amend.  Ala. — ]\rerriweather  v. 
Savre  Mining  &  ^Ifff.  Co.,  161  Ala.  441, 
49" So.  916.  Va.— Norfolk  &  W.  E.  Co. 
V.  Jackson's  Admr.,  85  Va.  489,  8  S. 
E.  370.  Compare  Richmond  &  Danville 
R.  Co.  t'.  Burnett,  88  Va.  5.38,  14  S.  E. 
372. 

29.  See  the  following:  U.  S.— For- 
tin  r.  Manville  Co.,  128  Fed.  642.  Ala, 
Robinson  Min.  Co.  r.  Tolbort,  132  Ala. 
462,  31  So.  519;  Postal  Tel.  Cable  Co. 
r.  Hulsey,  132  Ala.  444,  31  So.  527; 
Alabama  Mineral  R.  Co.  ;•.  Marcus,  128 
Aln.  35.".  .30  So.  679.  Conn. — Anderson 
V.  TTnited  States  Rubber  Co..  78  Conn. 
48,  60  Atl.  1057.  Ga.— Blnunt  Carriage 
&  Bucgv  Co.  7-.  Ware,  125  Ca.  571,  54 
S.  E.  6.37.  HI.— Chicago  &  E.  T.  R. 
Co.  r.  Kimmol,  221  Til.  547,  77  N.  E. 
936,  afirmivfi  123  HI.  App.  382.  Ind. 
La  Porte  Carriage  Co.  r.  Sullender,  165 
Ind.  290,  75  N.  E.  277;  Fletcher  Bros. 
Co.  r.  Hvde,  36  Ind.  App.  96.  75  N.  E. 
9;   Ft.   Wayne   Gas   Co.   v.   Nicman,  33 
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Ind.  App.  178,  71  N.  E.  59;  Indiana 
Mfg.  Co.  V.  Wells,  31  Ind.  App.  460, 
68  N.  E.  319;  Standard  Cement  Co.  V. 
Minor,  27  Ind.  App.  479,  61  N.  E.  684. 
La. — Davis  v.  Queen  City  Furn.  Mtfg. 
Co.,  116  La.  1070,  41  So.  318.  "Mo. 
Fulwider  r.  Trenton  Gas,  L.  &  P.  Co., 
216  Mo.  582,  116  S.  W.  508.  Tex. 
Greenville  Oil  &  Cotton  Co.  v.  Harkey, 
20  Tex.  Civ.  App.  225,  48  S.  W.  1005. 
See  Hillsboro  Oil  Co.  c.  White  (Tex. 
Civ.  App.),  54  S.  W.  432.  Vt.— Brain- 
ard  V.  Van  Dyke,  71  Vt.  359,  45  Atl. 
758.  W.  Va.— Trump  r.  Tidewater  C. 
&  C.  Co.,  4  6  W.  Va.  238,  32  S.  E.  1035. 

[a]  The  duty  to  warn,  and  the 
knowledge  of  the  master,  under  the 
Federal  Employers'  Liability  Act  is 
embraced  in  the  words  "negligently 
caused,"  "negligently  allowed."  "neg- 
ligently permitted"  and  "negligently 
failed  to  warn."  Tennessee  Coal,  I. 
&  R.  Co.  V.  Moore,  194  Ala.  134,  69 
So.  540;  Sloss-Sheffiebl  S.  &  I.  Co.  v. 
Terrv,  191  Ala.  476,  67  So.  678;  Little 
Cahaba  Coal  Co.  r.  Gilbert,  178  Ala. 
515,  59  So.  445;  Rei)ublic  Iron  &  S. 
i  Co.  V.  Williams,  168  Ala.  612,  53  So. 
76. 

fb]  Particularity.  —  An  allegation 
that  dofeiidaiit  failed  to  give  notice 
or  warning  that  the  inachine  was  to 
be  put  in  motion,  should  state  the  par- 
ticular machine.  Kennedv  r.  Delaware 
Cotton  Co.,  4  Penne.  (Del.)  353,  55 
1  Atl.  7. 

I  30.  Alleging  neglect  in  this  respect, 
j  sec   infra,   T,   F,   6,    a,    (11),    (E),    (2), 

(f). 
I       31.     Cedartown  Cotton  &  Exp.  Co.  v. 
Miles,  2  Ga.  App.  79.  58  S.  E.  289,  for 
this  is  a  matter  of  which  the  court  will 
take   iudicial   notice. 

32.     Cedartown  Cotton  &  Exp.  Co.  V. 
Miles,  2  Ga.  App.  79,  58  S.  E.  289. 
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gence  of  the  master  or  some  one  for  whom  he  is  responsible  being  the 
gist  of  the  employee's  action  for  injuries,  it  must  be  alleged  or  ap- 
pear by  legal  intendment  from  what  is  alleged. ^^ 

While  in  some  jurisdictions  the  negligence  of  defendant,  or  of  a. 
superior  fellow  servant,  may  be  stated  in  general  terms,^*  in  other 
jurisdictions,  a  specific  omission  or  act  must  be  alleged  in  the  declara- 
tion or  complaint  as  constituting  the  breach  of  duty  on  the  part  of 
the  master,  general  allegations  of  negligence  rendering  the  complaint 
subject  to  demurrerr^     Nor  is  a   general    averment    of    negligence 


33.  See  the  following:  Ala.— Ten- 
nessee Coal,  Iron  &  R.  Co.  v.  Bridges, 
144  Ala.  229,  39  So.  902,  113  Am.  St. 
Rep.  35.  111. — Vogrin  v.  American 
Steel  &  Wire  Co.,  179  111.  App.  245. 
Ind. — National  Biscuit  Co.  v.  Wilson, 
52  Ind.  App.  630,  99  N.  E.  819.  la. 
Slycord  v.  Horn,  162  N.  W.  249.  Ky. 
Lucas  Land  &  Lumb.  Co.  v.  Cook's 
Admr.,  166  Ky.  584,  179  S.  W.  582. 
Me. — Lawler  v.  Androscoggin  R.  Co., 
62  Me.  463,  16  Am.  Rep.  492.  R.  I. 
Cox  V.  Providence  Gas  Co.,  17  R.  I. 
199,  21  Atl.  344. 

And  see  generally  the  cases  infra, 
this  section;  and  the  title;  "Negli- 
gence. ' ' 

[a]  Alleging  in  the  alternative  (1) 
that  the  negligence  was  that  of  the 
defendant,  his  servants  or  agents,  is 
permissible.  Eagle  &  Phenix  Mills  v. 
Herron,  119  Ga.  389,  46  S.  E.  405; 
Hoosier  Stone  Co.  v.  McCain,  133  Ind. 
231,  31  N.  E.  956.  (2)  When  negli- 
gence is  charged  in  the  alternative 
either  to  the  master  or  the  superior 
employe,  facts  importing  the  liability 
ol  the  master  both  for  his  own  neg- 
ligence and  that  of  the  superior  em- 
ploye, must  be  alleged.  Louisville  & 
N.  R.  Co.  V.  Bouldin,  110  Ala.  185,  20 
So.  325.  As  to  alternative  averments 
generally,  see  supra,  I,  F,  6,  a,  (I) ; 
and  6  Standard  Proc.  694. 

34.  See  the  following:  Ala. — South- 
ern Car  &  Foundry  Co.  v.  Bartlett,  137 
Ala.  234,  34  So.  20;  Louisville  &  N. 
R.  Co.  V.  Jones,  130  Ala.  456,  30  So. 
586;  Alabama  Mineral  R.  Co.  V.  Mar- 
cus, 128  Ala.  355,  30  So.  135;  Bessemer 
Land  &  Imp.  Co.  v.  Campbell,  121  Ala. 
50,  25  So.  793,  77  Am.  St.  Rep.  17 
(averments  of  specific  acts  of  negli- 
gence are  not  required) ;  Georgia  Pac. 
R.  Co.  V.  Davis,  92  Ala.  300,  307,  9 
So.  252,  25  Am.  St.  Rep.  47.  Compare 
Maddox  v.  Chilton  Warehouse  &  Mfg. 
Co.,  171  Ala.  216,  55  So.  93;  Highland 
Ave.  &  B.  R.  Co.  V.  Miller,  120  Ala. 


535,  24  So.  955.  Cal.— Pigeon  v.  Fuller 
&  Co.,  156  Cal.  691,  105  Pac.  976;  Bird 
V.  Utica  Gold  Min.  Co.,  2  Cal  App. 
672,  86  Pac.  509.  Ky.— Pittsburg,  C.  C. 
&  St.  L.  R.  Co.  V.  Schaub,  136  Ky. 
652,  124  S.  W.  885,  136  Am.  St.  Rep. 
273;  Illinois  Cent.  R.  Co.  v.  Leisure's 
Admr.,  28  Ky.  L.  Rep.  768,  90  S.  W. 
269.  Compare  Chesapeake  &  O.  Ry.  Co. 
V.  Thierman,  15  Ky.  L.  Rep.  655.  Mich. 
Cristanelli  v.  Saginaw  Min.  Co.,  154 
Mich.  423,  117  N.   W.  910. 

See  generally  the  title  "Negli- 
gence'. ' ' 

Charging  negligence  of  superior  fel- 
low servant,  see  infra,  I,  F,  6,  a,  (II), 
(E),    (2),    (b),    (II). 

[a]  ' '  Where  the  declaration  sets 
forth  the  facts  which  show  the  injury 
to  be  direct,  it  is  sufficient  to  allege 
simply  that  the  defendant  was  negli- 
gent. ' '  Miller  v.  Pathe  Fteres,  81  N.  J. 
L.  341,  79  Atl.  1062;  Breese  v.  Tren- 
ton H.  R.  Co.,  52  N.  J.  L.  250,  19 
Atl.   204. 

[b]  Negligence  may  be  pleaded  in 
general  terms  unless  timely  objection 
is  made  thereto  before  trial  is  made. 
Collingsworth  v.  United  Zinc  &  Chem- 
ical Co.,  260  Mo.  692,  169  S.  W.  50; 
Morgan  v.  Mulhall,  214  Mo.  451,  114 
S,  W.  4;  Conrad  v.  De  Monteourt,  138 
Mo.  311,  39  S.  W.  805. 

[e]  When  the  complaint  shows  the 
duty  of  the  employer  to  exercise  care 
and  his  failure  to  do  so,  the  negli- 
gence causing  the  injury  may  be 
averred  in  general  terms.  Creola  Lumb. 
Co.  V.  Mills,  149  Ala.  474,  42  So.  1019. 

[d]  When  the  doctrine  of  res  ipsa 
loquitur  is  applicable,  such  an  allega- 
tion is  permissible.  Trinity  &  B.  V. 
Ry.  Co.  V.  Geary  (Tex.  Civ.  App.), 
169  S.  W.  201,  reversed  on  other 
grounds,   107   Tex.    11,    172   S.    W.    545. 

[e]  The  degree  of  negligence  need 
not  be  alleged.  Illinois  Cent.  Rv.  Co. 
V.  Kelly,  167  Ky.  745,  181  S.  W.  375. 

35.    See  the  following:  U.  S.— Carr 
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suflficient  when  recovery  is  sought  because  of  a  defect  in  the  con- 
dition of  the  ways,  works,  machinery,  or  phint.^*'  When  the  facts 
alleged  show  the  master's  negligence,  the  complaint  need  not  expressly 
allege  that  the  master  was  negligent.^'' 

(b.)  Ncghf/citce  of  Fellow  Servant. —  (AA.)  Generally "When  the  com- 
plaint is  drawn  upon  the  theory  of  a  common  law  liability,  it  must 
appear  affirmatively  that  the  servant  whose  negligent  act  caused  the 
injury  was  not  a  fellow  servant  and  that  the  duty  broken  was  o^\•ing 
by  the  master.^^    Statutes  have  largely  abrogated  the  fellow  servant 


V.  Shields,  125  Fed.  827.     Ga.— Palmer 
Brick   Co.    r.   Chenall,  119   Ga.   8:?7,  47 
S.  E.  32P,  holding  that  a  petition  which 
contains    only    general     allegations     of 
negligence    will    be    dismissed    on    spe-  I 
cial  demurrer,  unless  so  amended  as  to 
set    forth    one    or    more    specific    acts  I 
of  negligence.     111. — Klawiter  r.  Jones, 
219    111.    626,    76    N.    E.    673,    affirming  ■ 
110  111.  App.  31.    Ore.— Knauff  v.  High-  ' 
land  Development   Co.,  68  Ore.  93,   136 
Pac.  846.     R.  I.— Martello  r.  Fusco,  21 
K.  I.  572,  45  Atl.  577.     And  see  Flynn 
V.    International    Power    Co.,    24    R.    I. 
291,  52  Atl.  10S9.     Tex.— Galveston,  H. 
&  S.  A.  R.  Co.  r.  Abbey,  29  Tex.  Civ. 
App.  211,  68  S.  W.  293. 

See  also  Gould  Steel  Co.  i\  Richards, 
30  Ind.  App.  348,  66  N.  E.  68;  Wagner 
V.  New  York,  C.  &  St.  L.  R.  Co.,  76 
App.  Div.  552,  78  N.  Y.  Supp.  696; 
and  generally  the  title  "NegUgence." 

[a]  The  specific  act  or  omission  re- 
lied upon  as  constituting  the  breach 
of  duty  must  be  stated,  such  as  that 
the  master  failed  to  use  reasonable 
care  to  furnish  a  reasonably  safe  place 
in  which  to  work  or  to  furnish  reason- 
ably safe  machinery,  tools  or  appli- 
ances, or  a  sufficient  number  of 
men,  or  to  warn  an  inexperienced 
servant  of  certain  dangers  con- 
nected with  the  work  which  he  is 
required  to  perform.  Klawiter  v.  Jones, 
219  111.  626,  76  N.  E.  673,  aiJirmmg 
110  111.  App.  31. 

[b]  After  verdict  the  failure  to 
specify  the  negligence  is  cured,  when 
the  complaint  was  not  demurred  to, 
especially  if  it  counted  on  other  neg-  | 
ligence  which  was  set  forth.  Broderick  j 
V.  Detroit  Union  R.  S.  &  D.  Co.,  56 
Mich.  261,  22  N.  W.  802,  56  Am.  Kep. 
382. 

36.  Southern  R.  Co.  v.  Cooper,  172  ' 
Ala.  505,  55  So.  211.  See  also  infra,  ' 
I,  F,  6,  a,   (IT),   (E),    (2),   (f^.  i 

37.  See  the  following:  Ala. — Rag-  : 
land    Brick    Co.    r.    Bell,    72    So.     380.  ■ 
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Cal, — Perrv  v.  Angclus  Hospital  Assn., 
172  Cal.  311,  156  Pac.  449.  Ind.— Ra- 
mona  Ooolitic  Stone  Co.  v.  Johnson,  6 
Ind.  App.  550,  33  N.  E.  1000.  Wis. 
Longhenrv  v.  Mineral  Point  &  N.  R. 
Co.,  135  Wis.  139,  115  N.  W.  335. 

38.  See  the  following:  U.  S.— For- 
tin  v.  Manville  Co.,  128  Fed.  642; 
Browne  v.  King,  100  Fed.  561,  40  C. 
C.  A.  545.  Ark.— Choctaw,  O.  &  G.  R. 
Co.  r.  Doughtv,  77  Ark.  1,  91  S.  W. 
76S.  ni.— Sehiliinger  Bros.  Co.  f.  Smith, 
225  111.  74,  80  N.  E.  65;  Louisville,  E. 
&  St.  L.  C.  R.  Co.  V.  Hawthorn,  147 
111.  226,  35  N.  E.  534;  Sutherland  V. 
Rockford  &  I.  Rv.  Co.,  165  111.  App. 
80;  Farber  r.  St.  Louis  Nat.  Stock- 
yards, 152  111.  App.  589;  Mott  v.  Chi- 
cago &  M.  El.  Ry.  Co.,  102  111.  App. 
412.  See  also  Braun  v.  Conrad  Seipp 
Brow.  Co.,  72  HI.  App.  232,  holding 
that  an  allegation  that  the  injury  was 
caused  by  the  negligence  of  defendant 
is  a  sufficient  allegation  that  it  was 
not  caused  by  a  fellow  servant.  But 
see  Cribben  r.  Callaghan,  156  111.  549, 
41  N.  E.  178;  Libbv,  McNeil  &  Libby 
■v.  Scherman,  146  111.  540,  34  N.  E.  801, 
37  Am.  St.  Rop.  191;  Duflfv  r.  Kivilin, 
98  111.  App.  483,  affirmed,  195  111.  630, 
63  N.  E.  503.  Ind.— Pittsburgh,  C.  C. 
&  St.  L.  Ry.  Co.  V.  Lightheiser,  163 
Ind.  247,  71  N.  E.  218,  660;  Indian- 
apolis Union  Rv.  Co.  v.  Houlihan,  157 
Ind.  494,  60  N.  E.  943,  54  L.  R.  A. 
787;  Indianapolis  &  G.  Rapid  Transit 
Co.  V.  Andis,  33  Ind.  App.  625,  72  N. 
E.  145.  See  also  Standard  Cement  Co. 
V.  Minor,  27  Ind.  App.  479,  61  N.  E. 
684.  La.— Weaver  r.  W.  L.  Goulden 
L.  Co.,  116  La.  468,  40  So.  798.  Neb. 
Kitchen  Bros.  Hotel  Co.  v.  Dixon,  71 
Neb.  293,  98  N.  W.  816.  R.  I.— Di 
Marcho  v.  Builders'  Iron  Foundry,  18 
R.  L  514,  27  Atl.  328,  28  Atl.'  661. 
Tex.— St.  Louis  &  S.  F.  Ry.  Co.  v. 
George,    85    Tex.    1.50,    19    S.  "w.    1036. 

[a]  An  allegation  that  the  negli- 
gence was  that  of  defendant's  super- 
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rule,  and  a  master  is  now  liable  for  the  negligence  of  a  fellow  servant 
of  the  injured  eraployee.^^  Facts  necessary  to  bring  the  pleading 
within  the  statute  abrogating  the  fellow  servant  rule  must  be  alleged, 
therefore.*" 

Sufa.ciency  of  Averments.  — Allegations  merely  charging  the  cause  of 
the  injury  to  the  co-servant  have  been  sustained,*^  though  because 
of  statute  it  is  sometimes  necessary  to  allege  negligence  on  the  part 
of  the  particular  employee  whose  negligence  it  is  alleged  caused  the 
injury.*^  In  the  Jast  mentioned  class  of  cases  it  must  also  be  alleged 
that  such  fellow  servant  knew,  or  had  reason  to  believe  that  the 
act  in  question  would  be  likely  to  injure  plaintiff,  or  that  plaintiff 
was  then  within  the  line  of  danger  from  such  act.^^     The  averments 


intendent  "having  full  charge  and  con- 
trol of  the  defendant 's  work  about  the 
quarry,"  sufficiently  negatives  the 
negligense  of  a  fellow  servant.  South- 
ern Indiana  Ey.  Co.  v.  Moore  (Ind. 
App.),  71  N.  E.'  516. 

[b]  When  the  facts  showing  the 
relationship  of  the  parties  is  alleged, 
an  allegation  denying  the  relationship 
of  fellow  servants  is  not  necessary. 
Chicago  City  Ry.  Co.  v.  Leach,  182  111. 
359,  55  N.  E.  334  (reversing  80  111. 
App.  354);  Chicago  &  A.  R.  Co.  v. 
Swan,  176  111.  424,  52  N.  E.  916  (af- 
firming 70  m.  App.  331);  Irwin  v. 
Gould,  99  Neb.  283,  156  N.  W.  503. 
Averments  as  to  relation  of  master  and 
servant,  see  supra,  I,  F,  6,  a,  (II),  (A). 

[c]  When  the  action  is  based  on  the 
failure  of  the  master  to  perform  a  non- 
delegable duty,  it  is  not  essential  to 
allege  that  the  injury  was  not  the  re- 
sult of  the  negligence  of  a  fellow  ser- 
rant.  Purtell  v.  Philadelphia  &  E., 
etc.  Co.,  167  111.  App.  125,  affirmed, 
256  111.  110,  99  N.  E.  899,  Ann.  Cas. 
1913E,  335,  43  L.  R.  A.   (N.  S.)  193. 

[d]  When  negligence  in  construct- 
ing and  maintaining  an  appliance  is  al- 
leged, it  is  unnecessary  to  negative 
negligence  of  a  fellow  servant.  Lag- 
ler  V.  Roch,  57  Ind.  App.  79,  104  N. 
E.  111. 

89.     See  generally  the  statutes. 

40.  As  to  showing  liability  under 
statute,  see  infra,  1,  F,  6,  a,  (II),  (F). 

[a]  If  the  plaintiff  claim  the  viola- 
tion of  a  custom  or  usage  by  a  fellow 
servant  as  the  cause  of  the  injury,  the 
facts  showing  the  custom  or  usage  must 
be  alleged.  Chicago,  I.  &  L.  R.  Co.  v. 
Cobler,  39  Ind.  App.  506,  80  N.  E. 
162. 

41.  See  the  following:  Ala. — Louis- 
ville  &   N.   B.   Co.   V.  York,   128   Ala. 


305,  30  So.  676;  Highland  Ave.  &  B. 
R.  Co.  V.  Miller,  120  Ala.  535,  24  So. 
955.  Ind.— Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Montgomery,  152  Ind.  1,  49 
N.  E.  582,  71  Am.  St.  Rep.  300,  69 
L.  R.  A.  875;  Cole  Bros.  v.  Wood,  11 
Ind.  App.  37,  36  N.  E.  1074.  Minn. 
Lindgren  v.  Minneapolis  &  St.  L.  R. 
Co.,  86  Minn.  152,  90  N.  W.  381.  Ohio. 
Van  Duzen  Gas  &  G.  Engine  Co.  v. 
Schelies,  18  Ohio  Cir.  Ct.  602,  10  Ohio 
Cir.  Dec.  256. 

See  also  Kath  v.  Wisconsin  Cent,  E. 
Co.,  121  Wis.  503,  99  N.  W.  217. 

[a]  An  allegation  that  the  accident 
occurred  by  reason  of  the  negligence  of 
the  superintendent  of  defendant  who 
had  the  management  and  control  of 
trains  is  sufficiently  specific.  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Arispe,  5  Tex. 
Civ.  App.  611,  23  S.  W.  928,  24  S.  W. 
33. 

[b]  But  an  allegation  that  merely 
suggests  that  a  co-servant  may  have 
owed  a  duty  which  he  neglected  is 
not  sufficient.  Pittsburgh,  C.  C.  &  St. 
L.  Ry.  Co.  V.  Lightheiser,  163  Ind.  247, 
71  N.  E.  218,  660. 

42.  See  the  statutes,  and  Brown  v. 
Pennsylvania  R.  Co.,  142  Fed.  909;  Cen- 
tral of  Georgia  Ry.  Co.  v.  Lamb,  124 
Ala.  172,  26  So.  969.  See  also  FirsL 
Nat.  Bank  v.  Chandler,  144  Ala.  286, 
39  So.  822,  113  Am.  St.  Rep.  39,  hold- 
ing that  it  is  unnecessary  when  charg- 
ing common  law  negligence.  Compare 
infra,  I,  F,  6,  a,  (II),  (E),  (2),  (b), 
(II),  note  49. 

[a]  In  Missouri  a  complaint  will, 
not  be  required  to  specify  the  agents 
and  servants  of  the  defendant  whose 
negligence  caused  the  injurv.  Rinard 
V.  Omaha,  K.  C.  &  E.  R.  Co.,  164  Mo. 
270,  64  S.  W.  124. 

43.  Louisville  &  N.  E.  Co.  v.  Boul- 
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of  the  complaint  should  also  show  that  tlio  act  of  the  servant  re- 
sulting: in  tlie  injury  complained  of  was  done  while  in  the  discharge 
of  liis  duties  and  while  performing  service  for  the  master.'**  Because 
of  a  statute  it  is  sometimes  necessary  to  allep:e  that  the  fellow  servant 
whose  negligence  caused  the  injury  was  in  charge  of  an  engine, 
etc.,  on  a  railway  or  railroad  track.*^  If  the  violation  of  a  rule  by  a 
fellow  servant  be  alleged,  the  substance  of  the  rule  claimed  to  be  vio- 
lated must  be  set  forth.*" 

AUeging  Wilful,  Wanton  or  Reckless  Negligence.  — In  statutory  ac- 
tions predicated  upon  the  negligence  of  a  fi'Uow  servant,  it  is  some- 
times necessary  to  allege  that  the  act  of  such  fellow    servant    was 


din,  110  Ala.  ISo,  20  So.  325;  Southern 
R.  Co.  V.  Goins,  1  Ala.  App.  370,  56 
So.   253. 

44.  See  the  following:  Ala. — Good- 
loe  V.  Memphis  &  C.  R.  Co.,  107  Ala. 
233,  18  So.  166,  54  Am.  St.  Rep.  67, 
29  L.  R.  A.  729.  Cal.— Stephenson  v. 
Southern  Pacific  Co.,  93  Cal.  558,  29 
Pac.  234,  27  Am.  St.  Rep.  223,  15 
L.  R.  A.  475.  Ind.— Louisville  &  N.  R. 
Co.  r.  Gillen,  166  Ind.  321,  76  N.  E. 
1058;  Smith  v.  Louisville,  E.  &  St.  L. 
R.  Co.,  124  Tnd.  394,  24  N.  E.  753; 
Helfrich  v.  Williams,  84  Ind.  553;  Har- 
rell  V.  Cleveland,  C,  C.  &  St.  L.  R. 
Co.,  27  Ind.  App.  29,  60  N.  E.  717; 
Cincinnati,  H.  &  D.  R.  Co.  v.  Voght, 
26  Ind.  App.  665,  60  N.  E.  797;  Pitts- 
burgh, etc.  R.  Co.  v.  Adams,  25  Ind. 
App.  164,  56  N.  E.  101;  Louisville, 
N.  A.  &  C.  Rv.  Co.  V.  Palmer,  13  Ind. 
App.  161,  39  N.  E.  881,  41  N.  E.  400. 
Mass. — McCarthv  r.  Timmins,  178  Mass. 
37S,  59  X.  E.  1038,  86  Am.  St.  Rep. 
490.  Minn. — Johanson  v.  Pioneer  Fuel 
Co.,  72  Minn.  405,  75  N.  W.  719.  Miss. 
Canton  Cotton  Warehouse  Co.  v.  Pool, 
78  Miss.  147,  28  So.  823,  84  Am.  St. 
Rep.  620.  Mo. — Walker  v.  Hannibal 
&  St.  J.  R.  Co.,  121  Mo.  575,  26  S.  W. 
360,  42  Am.  ;St.  Rep.  547,  24  L.  R.  A. 
363;  Schneider  i\  Missouri  Pac.  R.  Co., 
117  Mo.  App.  129,  94  S.  W.  730.  Ohio. 
Lima  R.  Co.  v.  Little,  67  Ohio  St.  91, 
65  N.  E.  861.  Pa.— Guille  r.  Campbell, 
200  Pa.  119,  49  Atl.  938,  86  Am.  St. 
Rep.  705,  55  L.  R.  A.  111.  R.  I.— La- 
porte  r.  Cook,  20  R.  1.  261,  38  Atl.  700. 
Tex. — Branch  v.  International,  etc.  R. 
Co.,  02  Tex.  288,  47  S.  W.  974,  71  Am. 
St.  Rep.  844. 

[a]  "It  is  a  weU  settled  principle 
of  law  that  a  master  is  not  answorable 
for  the  arts  of  his  servant  committed 
outside  the  line  of  his  dut.v  and  not 
connected  with  his    master's    business, 
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but  done  in  pursuit  of  some  independ- 
ent purpose  of  his  own,  although  the 
particular  in.iury  could  not  have  oc- 
curred without  the  facilities  afforded  by 
the  relation  of  the  servant  to  his  mas- 
ter." Louisville  &  N.  R.  Co.  r.  Gillen, 
166  Ind.  321,  76  N.  E.  1058. 

45.  See  the  statutes,  and  Woodward 
Iron  Co.  V.  Lewis,  171  Ala.  233,  54  So. 
566;  Tennessee  C.  I.  &  R.  Co.  v.  Bridges, 
144  Ala.  229,  39  So.  902,  113  Am.  St. 
Rep.  35;  Sloss-Sheffield  S.  &  I.  Co.  v. 
Mobley,  139  Ala.  425,  36  So.  181;  Cen- 
tral of  Georgia  Rwa'.  r.  Lamb,  124  Ala. 
172,  26  So.  969;  Alabama  G.  S.  R.  Co. 
V.    Davis,    119    Ala.    572,    24    So.    862. 

[a]  It  is  not  sufficient  to  leave  this 
fact  to  be  inferred  from  what  is  stated. 
Alabama  G.  S.  R.  Co.  r.  Williams,  140 
Ala.   230,   37   So.   255. 

[b]  When  a  complaint  is  based  on 
such  a  statute,  it  is  unnecessary  to  al- 
lege that  plaintiff  was  at  the  time  in 
the  discharge  of  the  duties  of  his  em- 
plovment.  Woodward  Iron  Co.  v.  Hern- 
don,  n  1  Ala.  101,  21  So.  430. 

[  c  J  Under  such  a  statute  it  need  not 
be  alleged  that  the  cmi)loye  in  charge 
of  the  locomotive,  etc.,  was  at  the  time 
of  the  injury,  acting  in  the  place  and 
performing  the  dutv  of  the  railroad  in 
that  behalf.  Pittsburgh,  C.  C.  &  S. 
L.  R.  Co.  r.  Lightheiser,  163  Ind.  247, 
71  N.  E.  218,  660;  Southern  Ind.  R. 
Co.  r.  Martin,  160  Ind.  280,  66  N.  E. 
886;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
r.  Montgomerv,  152  Ind.  1,  49  N.  E. 
582,  71  Am.  St.  Rep.  301,  69  L.  R.  A. 
875;  Toledo,  St.  L.  &  W.  R.  Co.  v. 
Cowan.  61  Ind.  App.  375,  112  N.  E. 
23;  Wallace  r.  Thompson,  49  Ind.  App. 
211.  97   X.  E.  26. 

46.  Chicago,  L  &  L.  R.  Co.  v.  Coblcr, 
39  Tnd.  App.  506,  80  N.  E.  162.  Com- 
pnrr  Houston  &  T.  C.  Rv.  Co.  v.  Bart- 
lett  (Tex.  Civ.  App.),  162  S.  W.  1039. 
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wilful,  wanton  or  reckless.*^  A  complaint  for  wilful  injury  should 
show  by  some  consistent  form  of  averaient  that  the  injurious  act  was 
purposely  done  with  the  intent  on  the  part  of  the  doer  to  inflict 
wilfully  and  purposely  the  particular  injury  of  which  complaint  is 
made.*^ 

(BB.)  Negligence  of  Superior  Fellow  Servant — Where  the  negligence  of  a 
superior  fellow  servant  is  relied  upon  as  the  basis  of  the  cause  of 
action,  it  is  sometimes  necessary  to  allege  that  the  person  whose  neg- 
ligence caused  the  injuries  was  at  the  time  in  the  employ  of  defend- 
ant,** and  that  he  occupied  a  position  of  superior  employee  exercising 
control  over  other  employees.^"  It  is  also  necessary  to  allege  that 
the  superior  employee  was  at  the  time  of  the  injury  in  the  discharge 


47.  See  the  following:  Alabama  G. 
S.  E.  Co.  V.  Williams,  140  Ala.  230, 
37  So.  255;  Southern  R.  Co.  v.  Bunt, 
131  Ala.  591,  32  So.  507;  Louisville  & 
N,  R.  Co.  V.  Brown,  121  Ala.  221,  25 
So.  609;  Southern  R.  Co.  v.  Goins,  1 
Ala.  App.  370,  56  So.  253;  Wabash  R. 
Co.  V.  Erb,  36  Ind.  App.  650,  73  N.  E. 
939,  114  Am.  St.  Rep.   392. 

48.  Walker  v.  Wehking,  29  Ind.  App. 
62,  63  N.  E.  128;  Kalen  v.  Terre  Haute 
&  I.  R.  Co.,  18  Ind.  App.  202,  47  N.  E. 
694,  63  Am.  St.  Rep.  343. 

[a]  When  wilfulness  and  wanton- 
ness is  charged  and  the  facts  set  out 
amount  to  but  simple  negligence,  the 
complaint  is  demurrable.  Herren  v. 
Tuscaloosa  Water-Wks.  Co.  (Ala.),  40 
So.  55. 

[b]  Specification  of  Acts. — Plaintiff 
is  not  required  to  specify  what  par- 
ticular acts  were  negligent,  which 
were  wanton,  which  were  wilful  and 
which  were  in  utter  disregard  of  plain- 
tiff's rights.  Lfjnch  v.  Spartan  Mills, 
66  S.  C.  12,  44  S.  E.  93. 

[c]  A  complaint  charging  simple 
negligence  and  also  wanton  and  wilful 
injury  in  one  count  is  demurrable.  Ala- 
bama G.  S.  R.  Co.  V.  Williams,  140  Ala. 
230,  37  So.  255. 

49.  Ala.— Alabama  G.  S.  R.  Co.  v. 
Williams,  140  Ala.  230,  37  So.  255.  Ky. 
Burton  v.  Magann-Fawk  Lumb.  Co.,  25 
Ky.  L.  Rep.  40,  74  S.  W.  662.  La. 
Weaver  v.  W.  L.  Goulden  L.  Co.,  116 
La.  468,  40  So.  798.  Mo.— Schneider  v. 
Missouri  Pac.  Ry.  Co.,  117  Mo.  App. 
129,   94   S.   W.   730. 

Necessity  for  showing  relationship 
of  master  and  servant,  see  generallv 
supra,  I,  F,  6,  a,   (H),   (A). 

[a]  The  name  of  the  superior  em- 
ploye (1)  is  necessary  to  be  alleged  in 
Bome  jurisdictions,  or  an  allegation  that 


the  same  is  unknown.  Central  Foundry 
Co.  V.  Bailey,  162  Ala.  623,  50  So.  346; 
Alabama  Steel  &  W.  Co.  v.  Clements, 
146  Ala.  259,  40  So.  971;  Woodward 
Iron  Co.  V.  Herndon,  114  Ala.  191,  21 
So.  430;  Louisville  &  N.  R.  Co.  v. 
Bouldin,  110  Ala.  185,  20  So.  325; 
Frederick  v.  Coosa  Pipe  &  F.  Co.,  6 
Ala.  App.  310,  59  So.  702.  See  also 
Central  of  Georgia  Ry.  Co.  v.  Lamb, 
124  Ala.  172,  26  So.  969;  Southern  Ry. 
Co.  V.  Cunningham,  112  Ala.  496,  20 
So.  639.  (2)  But  there  is  authority 
that  the  complaint  is  not  demurrable 
for  failure  to  so  allege.  Louisville  & 
N.  R.  Co.  V.  Lile,  154  Ala.  556,  45 
So.  699;  Northern  Alabama  R.  Co.  v. 
Shea,  142  Ala.  119,  37  So.  796;  Hous- 
ton Biscuit  Co.  V.  Dial,  135  Ala.  168, 
33  So.  268;  Louisville  &  N.  R.  Co.  v. 
Bouldin,  110  Ala.  185,  20  So.  325;  Mc- 
Namara  r.  Logan,  100  Ala.  187.  14  So. 
175. 

[b]  In  some  jurisdictions  the  name 
of  the  superior  employe  need  not  be 
alleged.  Woodbury  v.  Post,  158  Mass. 
140,  33  N.  E.  86;  Texas  Central  R. 
Co.  V.  Powell,  38  Tex.  Civ.  App.  157, 
86  S.  D.  21.  See  also  Woodson  v. 
Johnston  &  Co.,  109  Ga.  454,  34  S.  E. 
587. 

[c]  Giving  the  last  name  of  the  em- 
ploye and  alleging  that  his  Christian 
name  is  unknown,  is  sufficient  with- 
out an  allegation  that  diligent  effort 
has  been  made  to  obtain  the  full  name, 
without  success.  Northern  Alabama  R. 
Co.  V.  Shea,  142  Ala.  119,  37  So.   796. 

50.  Ala. — Langhorne  v.  Simington, 
188  Ala.  337,  66  So.  85;  Woodward  Iron 
Co.  V.  Marbut,  183  Ala.  310,  62  So. 
804;  Southern  R.  Co.  v.  Shields,  121 
Ala.  460,  25  So.  811,  77  Am.  St.  Rep. 
66;  Bessemer  L.  &  I.  Co.  v.  Campbell, 
121   Ala.   50,  25  So.   793,   77   Am.   St. 
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of  the  diitios  impospci  on  him  by  his  employment.'^  It  is  also  neces- 
sary to  allege  that  at  the  tiiue  of  the  injury  the  plaint  ill"  was  eon- 
forming  to  the  order  or  direction  of  some  person  in  the  employ  of 
the  defendant  and  by  whose  negligence  the  injury  resulted."*^  The 
negligent  act  of  the  superior  employee  resulting  in  the  injury  sliould 

be  set  out."^ 

(c.)  Negligence  in  ITiring  Incompetent  Fellow  Servant.  — When  the  plain- 
tiff's action  is  based  on  the  incoinpi'tcncy  of  a  fellow  servant,  the 
complaint  must  allege  that  the  defendant  knew  of  such  incompetency 


Rep.  17;  Kansas  Citv,  M.  &  B.  R.  Co. 
V.  Burton,  97  Ala.  240,  12  So.  88.  See 
also  Creola  Lumber  Co.  i'.  Mills, 
149  Ala.  474,  42  So.  1019.  Ind.— Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Wagner,  153 
Ind.  420,  53  N.  E.  927;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Bossert,  44  Ind. 
App.  245,  87  N.  E.  158.  Bng.— M'Coll 
V.  Black,  IS  Scotch  Sess.  Cas.  (4th 
Series)    507. 

51.  Alabama  G.  S.  R.  Co.  v.  Cord- 
well,  171  Ala.  274,  55  So.  185;  Wood- 
ward Iron  Co.  r.  Ilerndon,  114  Ala. 
191,  21  So.  430;  Pittsburgh,  C,  C.  & 
St.  L.  R.  Co.  V.  Montgomery,  152  Ind.  1, 
49  N  E.  582,  71  Am.  St.  Rep.  301,  69 
L.    R.    A.    875. 

Necessity  for  averring  that  servant 
acting  in  scope  of  employment,  see 
supra,  I,  F,  fi,  a,   (II),   (B). 

[a]  The  nature  of  the  duties  of  the 
superior  eniijlove  need  not  be  alleged. 
Louisville  &  N.  R.  Co.  v.  Orr,  94  Ala. 
602,  10  So.  167. 

62.  See  the  following:  Ala. — United 
States  Cast  Iron  Pipe  &  Fdry.  Co.  v. 
Driver,  162  Ala.  580,  50  So.  118;  Creola 
Lumb.  Co.  V.  MiUs,  149  Ala.  474,  42  So. 
1019;  Alabama  G.  S.  R.  Co.  v.  Williams, 
140  Ala.  230,  37  So.  255;  Southern  Car 
&  Fdry.  Co.  v.  Bartlett,  137  Ala.  234, 
34  So.  20;  Bear  Creek  Mill  Co.  v. 
Parker,  134  Ala.  293,  32  So.  700; 
Bessemer  Land,  etc.  Co.  v.  Campbell, 
121  Ala.  50,  25  So.  793,  77  Am.  St. 
Rep.  17.  Ind.— Ft.  Wavne  Iron  &  Steel 
Co.  V.  Parsell,  168  Ind.  223,  79  N.  E. 
439;  Indianapolis  &  G.  Rapid  Transit 
Co.  V.  Foreman,  162  Ind.  85,  69  N.  E. 
669.  102  Am.  St.  Rep.  185;  American 
Rolling  Mill  Co.  r.  Hullingcr,  161  Ind. 
673,  67  X.  E.  986,  69  N.  E.  460;  South- 
ern Ind.  R.  Co.  r.  Martin,  160  Ind.  280, 
66  N.  E.  886;  Thacker  v.  Chicago,  etc. 
Ry.  Co.,  159  Ind.  82,  64  N.  E.  605,  59 
L.  R.  A.  792;  Louisville,  K  A.  &  C 
Rv.  Co.  V.  Wagner,  153  Ind.  420,  53 
N.  E.  927;  Ft.  Wavne  Gas  Co.  r.  Nie- 
man,   33   Ind.    App.    178,   71   N.   E.   59; 
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Indiana  Mfg.  Co.  v.  Buskirk,  32  Ind. 
App.  414,  68  N.  E.  925;  Norton-Reed 
Stone  Co.  r.  Steele,  32  Ind.  App.  48,  69 
N.  E.  198.  Mass.— Ashlev  r.  Hart,  147 
Mass.  573,  18  N.  E.  416,  1  L.  R.  A. 
355. 

See  also  Ala. — Tennessee  Coal,  I.  & 
R.  Co.  r.  Cottrell,  172  Ala.  538,  55 
So.  791.  Ind.— Baltimore  &  O.  S.  W. 
R.  Co.  V.  Hunsuckcr,  33  Ind.  App.  27, 
70  N.  E.  556.  N.  Y.— Harris  r.  Balti- 
more Mach.  &  E.  Co.,  112  App.  Div. 
389,  98  N.  Y.  Supp.  440,  afflrmrd,  188 
N.  Y.  141,  80  N.  E.  1028.  Eng.— M'Leod 
r.  Pirie,  20  Scotch  Sess.  Cas.  (4th 
Series)  381;  Moore  v.  Ross,  17  Scotch 
Sess.  Cas.   (4th  Scries)    706. 

[a]  Character  of  Order.— (1)  The 
respects  in  which  the  order  given  by 
the  superior  employe  was  negligent 
need  not  be  stated.  Mobile  &  O.  R. 
Co.  r.  George,  94  Ala.  199,  10  So.  145. 
(2)  It  is  sufficient  to  allege  that  tho 
order  was  negligently  given.  Chicago, 
I,  &  L.  R.  Co.  r.  Tackett,  33  Ind.  App. 
379,  71  N.  E.  524.  (3)  The  latter 
allegation  is  essential,  however.  Creola 
Lumb.  Co.  V.  Mills,  149  Ala.  474,  42  So. 
1019. 

53.  Langhorne  t*.  Simington,  188 
Ala.  337,  66  So.  85;  Woodward  Iron 
Co.  V.  Marbut,  183  Ala.  310,  62  So. 
804;  Maddox  v.  Chilton  Warehouse  & 
Mfg.  Co.,  171  Ala.  216,  55  So.  93; 
Louisville,  N.  A.  &  C.  R.  Co.  r.  Wag- 
ner, 153  Ind.  420,  53  N.  E.  927;  Cleve- 
land, C,  C.  &  St.  L.  R.  Co.  r.  Bossert, 
44  Ind.  App.  245,  87  N.  E.  158. 

fa"|  Sufficient  Allegation. — A  count 
which  shows  that  defendant's  superin- 
tendent put  plaintiff  to  work  at  felling 
a  tree  upon  which  another  tree  was 
lodged,  and  told  him  that  he  would 
watch  and  notifv  him  when  it  was 
necessary  to  leave,  which  he  negli- 
gently failed  to  do,  avers  fact  from 
which  a  duty  arises,  and  is  not  de- 
murrable. Postal  Tel.  enable  Co.  v.  Hul- 
8cy,  132  Ala.  444,  31  So.  527. 
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when  he  was  hired,  or  that  he  was  retained  after  defendant  acquired 
such  knoydedge;"  and  must  also  allege  wherein  such  fellow  servant 
was  negligent,  or  how  his  negligence  contributed  to  the  happening 
of  the  accident."  Plaintiff  need  not  allege  that  he  had  no  knowledge 
of  such  incompetency.^^  Nor  need  the  complaint  allege  that  it  was 
part  of  the  duties  of  the  fellow  servant  to  be  skilful  at  the  work  for 
which  he  was  employed.'^ 

(d.)  Failure  To  Fromulgate  Rules.  — When  the  plaintiff  relies  on  the 
failure  of  defendant  to  promulgate  suitable  rules  for  the  conduct  of 
its  business,  such  fact  must  be  pleaded  by  him.^^  But  plaintiff  need 
not  indicate  exactly  what  rules  should  have  been  made.^^ 

(e.)  iHsufficieiiry  of  WarMng  Force.  —When  the  action  is  based  upon 
the  failure  of  defendant  to  furnish  a  sufficient  force  necessary  to  per- 
form the  work,  such  fact  must  be  alleged.^** 


54.  See  the  following:  Ind. — Hall  v. 
Bedford  Quarries  Co.,  156  Ind.  460,  60 
N.  E.  149;  Indianapolis  &  G.  Eapid 
Transit  Co.  v.  Andis,  33  Ind.  App.  625, 
72  N.  E.  145;  Bowles  v.  Indiana  Ry. 
Co.,  27  Ind.  App.  672,  62  N.  E.  94,  87 
Am.  St.  Eep.  279;  Chicago  &  E.  I. 
R.  Co.  V.  Beatty,  13  Ind.  App.  604,  40 
N,  E.  753,  42  IST.  E.  284.  Kan.— Dow 
V.  Kansas  Pac.  Ry.  Co.,  8  Kan.  642. 
Me. — Lawler  v.  Androscoggin  R.  Co., 
62  Me.  463,  16  Am.  Rep.  492.  Md. 
State  V.  Chesapeake  Beach  R.  Co.,  98 
Md.  35.  56  Atl.  385.  Mo.— Moss  v. 
Pacific  R.  R.,  49  Mo.  167,  8  Am.  Rep. 
126;  Harper  v.  Indianapolis  &  St.  L. 
R.  Co.,  47  Mo.  567,  4  Am.  Rep.  353. 
N.  O. — Harris  v.  Balfour  Quarry  Co., 
131  N.  C.  553,  42  S.  E.  973;  Hobbs 
V.  Atlantic  &  N.  C.  R.  Co.,  107  N.  C. 
1,  12  S.  E.  124,  9  L.  R.  A.  838;  Hagins 
V.  Cape  Fear  &  Y.  V.  Rv.  Co.,  106 
N.  C.  537,  11  S.  E.  590.  Tex.— B.  Lan- 
try  Sons  v.  Lowrie  (Tex.  Civ.  App.), 
58  S.  W.  837.  Wash.— Dossett  v.  St. 
Paul  &  T.  Lumb.  Co.,  40  Wash.  276, 
82  Pac.  273. 

[a]  If  the  necessary  facts  are  stated 
an  averment  is  not  insufficient  for  fail- 
ing to  expressly  aver  that  the  fellow 
servant  was  incompetent.  Cleveland, 
C,  C.  &  >St.  L.  R.  Co.  V.  Tehan,  26 
Ohio  Cir.  Ct.  457.  See  also  Conover 
r.  Neher-Ross  Co.,  38  Wash.  172,  80 
Pac.  281,  107  Am.  St.  Rep.  841. 

[b]  An  allegation  that  a  servant 
was  negligently  employed  to  do  the 
work,  that  he  did  it,  and  that  he  was 
unfit,  states  a  case.  Flynn  v.  Inter- 
national Power  Co.,  24  *R.  I.  291,  52 
Atl.  1089. 

[c]  A  general  allegation  of  injury, 


or  of  damage  caused  by  the  incompe- 
tency or  negligence  of  a  fellow  servant 
imputes  no  fault  to  the  master  and  dis- 
closes no  cause  of  action  against  him. 
Bell  V.  Globe  Lumb.  Co.,  107  La.  725, 
31  So.  994.  ' 

55.  Martello  v.  Fusco,  21  R  I  572, 
45  Atl.  577;  Norfolk  &  W.  R  Co  v. 
Phillips'  Admx.,  100  Va.  362,  41  S.  E. 
726. 

AUeging  negligence  of  fellow  servant 
generaUy,  see  supra,  I,  F,  6,  a,  (U). 
(E),    (2),    (b).  '     '     >    ^     ;> 

56.  Leach  v.  Martin,  69  W.  Va  219 
71  S.  E.  170.  ' 

57.  Indianapolis  F.  &  S.  Co.  v.  Boyle 
18  Ind.  App.  169,  47  N.  E.  690.  ' 

58.  Delaware,  L.  &  W.  R.  Co.  v. 
Voss,  62  N.  J.  L.  59,  41  Atl.  224;  Edgar 
V.  Brooklyn  Heights  R.  R.  Co.,  146 
App.  Div.  541,  131  N.  Y.  Supp.  286; 
Murphy  V.  Milliken,  84  App.  Div.  582, 
82  N.  Y.  Supp.  951;  Wagner  v.  New 
York,  C.  &  St.  L.  R,  Co.,  76  App. 
Div.   552,  78  N.  Y.  Supp.   696. 

[a]  A  general  ayerment  of  the  fail- 
ure of  the  master  to  make  and  enforce 
reasonable  and  proper  rules  and  regula- 
tions for  the  guidance  of  its  employes, 
is  not  a  sufficient  averment  of  an  ele- 
ment of  negligence  upon  which  to  base 
an  action  for  injuries  to  the  servant. 
Voss  V.  Delaware,  L.  &  W.  R.  Co.,  62 
N.  J.  L.  59,  41  Atl.  224.  But  see  Texas 
&  P.  R.  Co.  V.  Cumpston,  15  Tex,  Civ 
App.  493,  40  S.  W.  546. 

59.  Texas  &  P.  R.  Co.  v.  Cumpston, 
15  Tex.  Civ.  App.  493,  40  S.   W.  546. 

60.  See  the  following:  Ala. — Ala- 
bama G.  S.  R.  Co.  V.  Vail,  142  Ala 
134,  38  So.  124,  110  Am.  St.  Rep.  23.' 
111.— Supple  V.  Agnew,  191   III.  439,  61 
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(f.)  Defects  in  Machinery  or  Appliances,  etcM — (A A.)  Gencralh/. —  "Wlien 
tlie  cause  of  action  is  based  on  defects  in  the  ways,  works  ur  inai-hin- 
ery  of  the  employer,  the  declaration  or  complaint  should  set  out  a 
definite  description  of  the  instrumentality  causing  the  injury,''^  ^nd 
should  describe  the  defects  with  such  particularity  as  to  inform  the 
defendant  cf  what  he  is  called  upon  to  defend;"-'  and  it  should  appear 
whether  the  defect  was  latent  or  patent/'*  This  should  be  shown  by 
facts  stated,  and  not  by  mere  conclusions  of  the  pleader."^  A  com- 
plaint stating:  the  facts  generally,  and  alleging  that  they  constitute 
a  defect  in  the  ways,  works,  or  machinery  is  sufficient  as  against  a 
demurrer,  ho^\"ever.*'^  The  complaint  must  also  allege  in  what  par- 
ticidars  defendant  failed  to  exercise    reasonable    care    in    directing 


N.  E.  392  (reversing  80  Til.  App.  437); 
Strojny  V.  Griflin  Wheel  Co.,  116  111. 
App.  550.  R.  I.— Walsh  v.  Smith,  26 
R.  I.  554,  59  Atl.  922.  S.  0.— Mew 
t'.  Charleston  &  S.  R.  Co.,  55  S.  C. 
90,   32   S.  E.   828. 

61.  Showing  liability  under  statute 
generally,  see  infra,  I,  F,  6,  a,   (II), 

<F). 

62s  Cedartown  Cotton  &  Export  Co. 
V.  Miles,  2   Ga.   App.   79,  58   S.   E.   289. 

fa]  More  details  are  required  when 
the  instrumentality  is  not  a  simple  and 
■well-known  cDiitrivance  than  when  it 
consists  of  something  that  people  gen- 
erally, from  their  common  knowledge, 
understand  in  detail  without  elabora- 
tion or  description.  Cedartown  Cotton 
ft  Export  Co.  v.  Miles,  2  Ga.  App.  79, 
68  S.  E.  289. 

[b]  However,  it  is  not  necessary  to 
go  into  details  of  description,  except 
BO  far  as  may  be  necessary  to  show  the 
relation  of  the  instrumentality  to  the 
duties  of  the  servant,  to  the  specific 
mode  of  the  injury,  to  the  exact  nature 
of  the  defect,  to  the  negligence  of 
the  master,  to  the  lack  of  contributory 
negligence  of  the  servant,  or  to  some 
other  essential  element  of  the  case. 
Cedartown  Cotton  «S;  Export  Co.  V. 
Miles,  2  Ga.  App.  79,  58  S.  E.  289. 

63.  See  the  folloTring:  U.  S.— De 
Luca  r.  Hughes,  96  Fed.  923.  Ala. 
Republic  Iron  &  Steel  Co.  V.  Williams, 
168  Ala.  612,  53  So.  76;  Walton  v.  Lind- 
say Lumb.  Co.,  145  Ala.  661,  39  So. 
670;  Louisville  &  N.  R.  Co.  c.  Jones, 
130  Ala.  456,  470,  .-^0  So.  586;  South- 
ern R.  Co.  r.  Guvton,  122  Ala.  231, 
25  So.  34;  Whatlev  v.  Zenida  Coal  Co., 
122  Ala.  118,  26  So.  124.  See  also 
United  States  Rolling  Stock  Co.  t;. 
Weir,  96  Ala.  396,  11  So.  436.  Conn. 
Anderson  v.  United  States  Rubber  Co., 
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78  Conn.  48,  60  Atl.  1057.  Ga.— Cedar- 
town Cotton  &  Export  Co.  r.  Miles,  2 
Ga.  App.  79,  58  S.  E.  289.  Ind.— Hav 
V.  Bash,  37  Tnd.  App.  167,  76  N.  E. 
644.  Mass. — Marnin  v.  Kitson  Mach. 
Co.,  159  Mass.  156,  34  N.  E.  89.  N.  H. 
Merritt  r.  American  Woolen  Co.,  71 
N.  H.  493,  53  Atl.  303. 

[a]  The  appliance  (1)  on  the  de- 
fective quality  of  which  plaintiff  relies 
must  be  indicated  by  name  or  iii  some 
other  manner  sufficient  to  identify  it. 
Louisvil'e  &  N.  R.  Co.  v.  Jones,'  130 
Ala.  456,  30  So.  586.  (2)  An  allegation 
that  a  stationary  engine  is  defective  is 
sufficient  without  stating  what  parts 
thereof  were  defective.  Sloss-Sheffield 
S.  &  L  Co.  V.  Hutchinson,  144  Ala.  221, 
40  So.  114.  Sec  also  Lvnch  r.  Spartan 
Mills,  66  S.  C.  12,  44  "S.  E.  93;  Mis- 
souri, K.  &  T,  Rv.  Co.  i\  Barnes,  42 
Tex.  Civ.  App.  626,  95  S.    W.  714. 

[b]  A  complaint  based  on  a  de- 
fective railway  track  containing  an 
allegation  that  "the  said  railway  from 
which  the  said  engine  was  derailed  as 
aforesaid  at  or  near  the  point  of  de- 
railment was  defective,"  sufficiently 
gives  notice  of  the  .species  of  negligence 
relied  on  for  recovery  and  of  the 
structure  undertaken  to  be  shown  de- 
fective. Jackson  Lumb.  Co.  r.  Cun- 
ningham,   141    Ala.    206,    37  'So.    445. 

64.  Cedartown  Cotton  &  Export  Co. 
V.  Miles,   2   Ga.   App.   79,   58   S.   E.   289. 

65.  Cedartown  Cotton  &  Export  Co. 
V.  Miles,  2  Ga.  App.  79,  58  S.  E.  289. 

66.  St.  Louis  &  S.  F.  R.  Co.  v.  Phil- 
lips, 165  Ala.  504,  51  So.  638;  Sloss- 
Sheffield  S.  &  I.  Co.  r.  Bibb,  164  Ala. 
62,  51  So.  345;  Tennessee  Coal,  Iron 
&  R.  Co.  r.  Williamson,  164  Ala.  54, 
51  So.  144;  Tutweiler  Coal,  Coke  &  I. 
Co.  V.  Farrington,  144  Ala.  157,  39  So. 
898;   Louisville  &  N.   R.   Co.   v.  Pear- 
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plaintiff  to  work  upon  the  unsafe  machine.^^  It  is  also  sometimes 
necessary  to  allege  that  the  defect  arose  from  or  had  not  been  remedied 
owing  to  the  negligence  of  the  master.®^ 

Failure  To  Safeguard  Machinery.  — A  complaint  under  a  statute  for 
failure  to  safeguard  machinery  is  not  required  to  aver  the  prac- 
ticability of  such  a  safeguard.^^ 

Ownership  or  Control  of  Place  or  Appliance.  —  Ownership,  or  at  least 
control,  of  the  place  or  appliances  whose  defective  or  dangerous  con- 
dition caused  the  injury  must  as  a  rule  be  alleged.^'' 

(BB.)  Knowledge  of,  or  Notice  to  Master  of  Defects  and  Want  of  Notice  to 
Servant.  — Where  the  cause  of  action  is  based  upon  defects  in  the 
appliances  furnished  or  upon  the  fact  that  the  place  was  dangerous, 
plaintiff  must  allege  not  only  that  the  appliances  were  defective  or 


son,  97  Ala.  211,  12  So.  176;  Willey 
V.  Boston  Electric  Light  Co.,  168  Mass. 
40,  46  N.  E.  395,  37  L.  R.  A.  723. 
Coiwpare  Louisville  &  N.  R.  Co.  v. 
Jones,  130  Ala.  456,  30  So.  586. 

[a]  A  count  alleging  the  cause  of 
the  injury  to  he  a  defect  in  the  con- 
dition of  the  ways,  works,  etc.,  of  the 
defendant,  is  not  subject  to  demurrer 
on  the  grounds  that  it  fails  to  show 
a  defect  in  the  ways,  works,  etc.  Jones 
V.  Tennessee  Coal,  Iron  &  E.  Co.,  163 
Ala.  266,  50  So.  1017. 

67.  Anderson  v.  United  States  Rub- 
ber Co.,  78  Conn.  48,  60  Atl.  1057. 

68.  Birmingham  R.  &  E.  Co.  V.  Bay- 
lor, 101  Ala.  488,  13  So.  793;  Mobile 
&  O.  R.  Co.  V.  George,  94  Ala.  199, 
10  So.  145;  Seaboard  Mfg.  Co.  v.  Wood- 
son, 94  Ala.  143,  10  So.  87;  Southern 
R.  Co.  V.  Grace,  95  Miss.  611,  49  So. 
835,  based  on  Alabama  statute. 

[a]  If  the  complaint  alleges  that 
the  injuries  were  caused  by  a  defect 
in  the  machinery  used  it  must  also 
allege  that  such  defect  arose  from  the 
negligence  of  the  employer,  or  of  some 
person  in  the  service  who  was  intrusted 
by  him  with  the  duty  of  seeing  that 
the  machinery  was  in  safe  and  proper 
condition,  or  had  not  been  discovered 
or  remedied  on  account  of  negligence 
on  the  part  of  one  or  the  other  of 
them;  an  averment  that  they  knew  of 
the  defect  or  might  have  known  by  the 
exercise  of  reasonable  diligence,  with- 
out more,  is  not  sufficient.  Seaboard 
Mfg.  Co.  V.  Woodson,  94  Ala.  143,  10 
So.  87.  To  same  effect,  see  Walton  v. 
Lindsay  Lumb.  Co.,  145  Ala.  661,  39 
So.  670. 

[b]  A  complaint  alleging  the  fail- 
ure to  provide  for  the  repair  and  keep- 
ing in  repair  of  a  machine  should  also 


allege  in  what  respect  defendant 
omitted  to  provide  for  the  repair  and 
keeping  in  repair  thereof.  Kennedy  i?. 
Delaware  Cotton  Co.,  4  Penne.  (Del.) 
353,  55  Atl.  7;  Clark  v.  Diamond  State 
Steel  Co.,  2  Penne.  (Del.)  522,  47  Atl. 
1014. 

[c]  The  name  of  the  person  in- 
trusted by  the  master  with  seeing  that 
the  ways,  works  or  machinery  were  in 
proper  condition,  and  who  is  charged 
with  negligence  in  connection  there- 
with, need  not  be  alleged.  Houston 
Biscuit  Co.  V.  Dial,  135  Ala.  168,  33 
So.  268;  Woodward  Iron  Co.  v.  Hern- 
don,  114  Ala.  191,  21  So.  430,  over- 
ruling Louisville  &  N.  R.  Co.  v.  Boul- 
din,  110  Ala.  185,  20  So.  325. 

[d]  Lapse  of  Time  To  Make  Repair. 
It  need  not  be  alleged  that  a  reason- 
able time  within  which  to  remedy  the 
defect  had  elapsed.  Conrad  v.  Gray, 
109  Ala.  130,  19  So.  398.  Compare 
Seaboard  Mfg.  Co.  v.  Woodson,  94  Ala. 
143,  10  So.  87. 

69.  Bubb  V.  Missouri,  K.  &  T,  R. 
Co.,  89  Kan.  303,  131  Pac.  575. 

70.  Ala.— Louisville  &  N.  R.  Co.  v. 
Hall,  87  Ala.  708,  6  So.  277,  13  Am. 
St.  Rep.  84,  4  L.  R.  A.  710.  111.— See 
Hlinois  Terminal  R.  Co.  V.  Thompson, 
210  111.  226,  71  N.  E.  328,  affirming 
112  111.  App.  463.  Mo.— Troth  v.  Nar- 
cross.  111  Mo.  630,  20  S.  W.  297.  R.  I. 
Miller  v.  Coffin,  19  R.  I.  164,  36  Atl.  6. 

See  also  Conde  Wifredo,  77  Fed.  324, 
23  C.  C.  A.  187. 

[a]  Sufficient  Averment. — ^An  al- 
legation that  certain  designated  ap- 
pliances were  a  part  of  the  ways, 
works,  machinery  or  plant,  etc.,  of  de- 
fendant, is  sufficient  when  it  substan- 
tially follows  the  words  of  the  statute, 
though  it  fails  to  allege  in  terms  tte 
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that  the  place  was  dauj^erous/^  but  that  the  master  knew"  or  should 


ownership  thereof  by  defendant.  Cit- 
izens' Light,  H.  &  P.  Co.  V.  Lee,  182 
Ala.  561,  62  So.   199. 

71.  See  geuerallv  supra,  I,  F,  6,  a, 
(II),  (E),  (2),  (f),  (I),  and  the  cases 
cited   infra,  this  section. 

72.  See  the  following:  U.  S. — Dixon 
V.  Western  Union  Tel.  Co.,  68  Fed.  630; 
Parrott  v.  New  Orleans  &  N.  E.  R. 
Co.,  62  Fed.  562;  Kidwell  v.  Houston 
&  G.  N.  R.  Co.,  3  Woods  313,  14  Fed. 
Cas.  No.  7,757.  But  see  Knaresborough 
V.  Belcher  Silver  Min.  Co.,  3  Sawy.  446, 
14  Fed.  Cas.  No.  7,S74.  Ala,— Walton 
V.  Lindsay  Lumb.  Co.,  145  Ala.  661, 
39  So.  670;  Mobile  &  0,  R.  Co.  V. 
George,  94  Ala.  199,  10  So.  145.  See 
also  Jones  v.  Tennessee  Coal,  Iron  & 
R.  Co.,  163  Ala.  266,  5  So.  1017;  South- 
ern R.  Co.  r.  McGowan,  149  Ala.  440. 
43  So.  378;  Decatur  Car  Wheel  &  Mfg. 
Co.  V.  Mehaffey,  128  Ala.  242,  29  So. 
646.  But  compare  First  Nat.  Bank  v. 
Chandler,  144  Ala.  286,  39  So.  822,  113 
Am.  St.  Rep.  39;  Broslin  v.  Kansas 
Citv,  M.  &  B.  R.  Co.,  114  Ala.  398,  21 
So."  475;  Columbus  &  W.  R.  Co.  r. 
Bradford,  86  Ala.  574,  6  So.  90.  Conn. 
Anderson  V.  United  States  Rubber  Co., 
78  Conn.  48,  60  Atl.  1057;  O'Keefe  f. 
National  Folding  Box  &  Paper  Co.,  66 
Conn.  38,  33  Atl.  587;  Hayden  V.  Smith- 
ville  Mfg.  Co.,  29  Conn,  548.  Ga. 
Southern  Bell  Tel.  &  Tel.  Co.  v.  Starncs, 
122  Ga.  602,  50  S.  E.  343;  Babcock 
Bros.  Lumb.  Co.  v.  Johnson,  120  Ga. 
1030,  48  S.  E.  438;  Charles  &  W.  C. 
R.  Co.  V.  Miller,  115  Ga.  92,  41  S.  E. 
252:  Charleston  &  Western  Carolina 
Ry.  Co.  r.  Miller,  113  Ga.  15,  38  S.  E. 
338  (action  brought  under  common 
law);  Upchurch  V.  Culpepper,  17  Ga. 
App.  577,  87  S.  E.  834;  Cedartown 
Cotton  &  E.  Co.  V.  Miles,  2  Ga.  App. 
70,  58  S  E.  289.  lU.— Western  Tube 
Co.  V.  Polobinski,  192  HI.  113,  61  N.  E. 
451  {affirming  94  111.  App.  640);  Chi- 
cago &  A.  R.  Co.  r.  Bell,  111  111.  App. 
280;  Kinnare  v.  Chicago,  70  111.  App. 
106,  afftrmed,  171  HI.  332,  49  N.  E.  536. 
But  see  Chicago  &  N.  W.  R.  Co.  r. 
Swctt,  45  111.  197,  92  Am.  Dec.  206; 
Kennedy  r.  Chicago,  etc.  Coal  Co.,  180 
111  App.  42;  Owens  i'.  Lehigh  Valley 
Coal  Co.,  115  HI.  App.  142.  Ind. 
Malott  r.  Sampi-,  164  Ind.  645,  74  N. 
E  245;  Baltimore  &  O.  S.  W.  R.  Co. 
l\  Roberta,  161  Ind.  1,  67  N.  E.  530; 
Peterson    r.    New    Pittsburgh    Coal     & 
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Coke  Co.,  149  Ind.  260,  49  N.  E.  8, 
63  Am.  St.  Rep.  289:  Pennsylvania  Co. 
r.  Congdon,  134  lud.  226,'  33  N.  E. 
795,  30  Am.  St.  Rep.  251;  Chicago,  St. 
L.  &  P.  R.  Co.  t-.  Fry,  131  Ind.  319, 
28  N.  E.  989;  Spencer  v.  Ohio  &  M. 
R.  Co.,  130  Ind.  181,  29  N.  E.  915; 
Toledo,  St.  L.  &  W.  R.  Co.  v.  Cowan, 
61  Ind.  App.  375,  112  N.  E.  23;  Cleve- 
land, C.  C.  &  St.  L.  Rv.  Co.  V.  Lindsay, 
33  Ind.  App.  404,  70  N.  E.  283;  Cham- 
berlain V.  Wavmire,  32  Ind.  App.  442, 
68  N.  E.  306,  70  N.  E.  81.  Kan.— Car- 
ruthcrs  V.  Chicago,  R.  I.  &  P.  Ry.  Co., 
55  Kan.  600,  40  Pac.  915.  Ky.— Bogen- 
sfhutz  v.  Smith,  84  Ky.  330,  1  S.  W. 
578;  Willie  v.  East  Tennessee  Coal  Co., 
27  Ky.  L.  Rep.  335,  84  S.  W.  116G; 
Baird  Bros.  v.  Deering,  13  Ky.  L.  Rep. 
271.  Compare  Ross-Paris  Co.  v.  Brown, 
121  Ky.  821,  90  S.  W.  568;  Louisville 
&  N.  R.  Co.  r.  Richardson,  23  Kv.  L. 
Rep.  2090,  66  S.  W.  631.  Mass.— Walsh 
V.  Turner  Center  Dairying  Assn.,  223 
Mass.  386,  111  N.  E.  889;  Kilberg  v. 
Berry,  166  Mass.  488,  44  N.  E.  603. 
Mo. — Shimmin  v.  C.  &  -S.  Mining  Co., 
187  S.  W.  76;  Epperson  v.  Postal  Tel. 
C.  Co.,  155  Mo.  346,  50  S.  W.  795,  55 
S.  W.  1050;  Crane  v.  Missouri  Pac. 
R.  Co.,  87  Mo.  588;  Current  v.  Mis- 
souri Pac.  R.  Co.,  86  Mo.  62;  Mueller 
V.  La  Prelle  Shoe  Co.,  109  ISIo.  App. 
506,  84  S.  W.  1010.  Compare  Cummings 
V.  Collins,  61  Mo.  520;  Cardwell  r.  Chi- 
cago G.  W.  Ry.  Co.,  90  Mo.  App.  31; 
Herbert  v.  Mound  City  Boot  &  Shoe 
Co.,  90  Mo.  App.  305;  Devore  r.  St. 
Louis  &  S.  F.  R.v.  Co.,  86  Mo.  App. 
429,  holding  that  plaintiff  is  not  re- 
quired to  allege  cither  that  plaintiff 
did  not  know  or  could  not  have  known 
by  the  exercise  of  ordinary  care,  the 
defect  or  danger.  Mont. — Fearon  v. 
Mullins,  35  Mont.  232,  88  Pac.  794. 
N.  Y.— McMillan  r.  Saratoga  &  W.  R. 
Co.,  20  Barb.  449;  Anderson  r.  New 
Jersey  Steamboat  Co.,  7  Robt.  611. 
Compare  Rupprccht  v.  Brighton  Mills, 
27  App.  Div.  77,  50  N.  Y.  8ui)p.  157. 
Ohio. — Coal  &  Car  Co.  r.  Norman,  49 
Ohio  St.  598,  32  N.  E.  857;  Rafferty  v. 
Toledo  Traction  Co.,  19  Ohio  Cir.  Ct. 
288,  10  Ohio  Cir.  Dec.  347;  Hcnkel  v. 
Stahl,  IS  Ohio  Cir.  Ct.  831,  9  Ohio  Cir. 
Dec.  397;  Cincinnati,  H.  &  D.  R.  Co. 
V.  Hedges,  15  Ohio  Cir.  Ct.  254,  8  Ohio 
Cir.  Dec.  265.  P.  R. — Rosa  v.  New 
York  &  P.  R.  Steamship  Co.,  20  Porto 
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have  known  that  fact,  or  had  notice  thereof  ;'^^  and  that  the  servant 
did  not  know  and  had  not  the  equal  means  of  knowing  that  fact  with 
the  master;^*  but  there  is  authority  to  the  effect  that  when  the  coni- 


Eico  439.  R.  I. — Flynn  v.  Internationa] 
Power  Co.,  24  R.  I.  291,  52  Atl.  1089; 
Cox  V.  Providence  Gas  Co.,  17  R.  I. 
199,  21  Atl.  344.  Compare  Daltou  v. 
Rhode  Island  Co.,  25  R.  I.  574,  57  Atl. 
383.  Tex.— San  Antonio  &  A.  P.  R. 
Co.  V.  Parr  (Tex.  Civ.  App.),  26  S.  W. 
861.  Va. — Penn  Foundry  Co.  v.  Probst, 
114  Va.  264,  76  S.  E.'323;  Virginia 
Portland  Cement  Co,  v.  Luck's  Admr., 
103  Va.  427,  49  S.  E.  577;  Norfolk  & 
W.  R.  Co.  V.  Jackson's  Admr.,  85  Va. 
489,  8  S.  E.  370.  Wis.— Hencke  v.  El- 
lis, 110   Wis.   532,   86   N.   W.   171. 

[a]  Where  a  recovery  is  sought  by 
a  servant  against  his  master  for  an  in- 
jury inflicted  by  an  appliance  which  is 
alleged  to  have  been  in  a  defective 
condition,  it  must  be  alleged  not  only 
that  the  appliance  was  out  of  repair 
and  that  the  defect  was  the  proximate 
cause  of  the  injury,  but  that  the  mas- 
ter knew,  or  ought,  in  the  exercise 
of  ordinary  care,  to  have  known,  of 
its  defective  condition.  A  declaration 
in  such  a  case  which  fails  tc  make  this 
allegation  is  bad  on  demurrer.  Wash- 
ington, A.  &  Mt.  V.  R.  Co.  V.  Taylor, 
109  Va.  737,  64  S.  E.  975. 

[b]  But  knowledge  of  the  defend- 
ant need  not  be  alleged  when  the  de- 
fects alleged  are  defects  in  construc- 
tion. Chicago  &  E.  I.  R.  Co.  v.  Hines, 
33  111.  App.  271,  affirmed,  132  111.  161, 
23  N.  E.  1021,  22  Am.  St.  Rep.  515. 
To  same  effect,  Linquist  v.  Hodges,  248 
m.  491.  94  N.  E.  94,  affirming  152 
HI.  App.  491;  Cleveland,  C,  C.  &  St. 
L.  R.  Co.  V.  Sloan,  11  Ind.  App.  401, 
39  N.  E.  174. 

[c]  When  the  principle  of  obvious 
risks  is  not  directly  involved,  it  is  not 
necessary  to  allege  in  the  complaint 
that  the  employer  knew  of  the  danger- 
ous condition  resulting  in  the  accident. 
Rupprecht  v.  Brighton  Mills,  27  App. 
Div.  77,  50  N.  Y.  Supp.  157. 

73.  See  the  following:  Ga. — South- 
ern Bell  Tel.  &  Tel.  Co.  v.  Starnes, 
122  Ga.  602,  50  S.  E.  343.  Ind.— Evans- 
ville  &  T.  H.  R.  Co.  v.  Duel,  134  Ind. 
156,  33  N".  E.  355;  Cleveland,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Lindsay,  33  Ind. 
App.  404,  70  N.  E.  283,  998;  Chamber- 
lain V.  Waymire,  32  Ind.  App.  442,  68 
N.  E.  306,  70  N.  E.  81;  Louisville,  E. 
&  St.  L.   C.  R.  Oo.  V.  Hicks,  11  Ind. 


App.  588,  37  N.  E.  43,  39  N.  E.  767. 
Kan.— Atchison,  T.  &  S.  F.  R.  Co.  v. 
Tindall,  57  Kan.   719,  48  Pae.  12. 

And  see  generally  the  cases  cited 
in  the  preceding  note. 

[a]  In  such  cases  a  general  allega- 
tion of  negligence  is  not  sufficient. 
Evausville  &  T.  H.  R.  Co.  v.  Duel,  134 
Ind.  156,  33  N".  E.  355;  Louisville,  E. 
&  St.  L.  C.  R.  Co.  v.  Hicks,  11  Ind. 
App.  588,  596,  37  N.  E.  43,  39  N.  E. 
767.  But  see  Louisville,  E.  &  St.  L. 
C.  R.  Co.  V.  Utz,  133  Ind.  265,  32 
N.  E.  881;  Pittsburgh,  C.  &  St.  L. 
R.  Co.  V.  Adams,  105  Ind.  151,  5 
N.  E.  187;  New  Kentucky  Coal  Co. 
r.  Albani,  12  Ind.  App.  497,  40  N.  E. 
702.  Compare  'Chicago,  B.  &  Q.  R.  Co. 
V.  Kellogg,  55  Neb.  748,  76  N.  W.  462, 
holding  that  an  averment  that  defend- 
ant negligently  permitted  a  brake-rod 
to  become  defective  and  negligently 
suffered  it  to  remain  in  a  defective 
condition  carries  a  necessary  implica- 
tion that  the  company  knew  or  should 
have  known  of  the  defect. 

74.  See  the  following:  U.  S.— For- 
tin  V.  Manville  Co.,  128  Fed.  642;  Par- 
rott  V.  New  Orleans  &  N.  E.  R.  Co., 
62  Fed.  562.  Fla.— Walsh  v.  Western 
Ry.  Co.,  34  Fla.  1,  15  So.  686.  Ga. 
Charleston  &  Western  Carolina  Ry.  Co. 
V.  Miller,  113  Ga.  15,  38  S.  E."  338; 
Allen  V.  Augusta  Factory,  82  Ga.  76, 
8  S.  E.  68;  Cedartown  Cotton  &  Ex- 
port Co.  V.  Miles,  2  Ga.  App.  79,  58 
S.  E.  289.  111.— Quann  v.  Blair,  187  111. 
App.  465.  Ind. — Louisville  &  Nash- 
ville R.  Co.  V.  Kemper,  147  Ind.  561, 
47  N.  E.  214;  Salem  Stone  &  Lime 
Co.  V.  Griffin,  1?9  Ind.  141,  38  N.  E. 
411.  Ky. — Judd's  Admx.  v.  Southern 
Ry.  Co.,  171  Ky.  83^,  188  S.  W.  880 
(must  also  negative  the  fact  that  the 
defect  was  obvious) ;  Bogenschutz  v. 
Smith,  84  Ky.  330,  1  S.  W.  578.  Mass. 
Walsh  V.  Turner  Center  Dairy  Assn., 
223  Mass.  386,  111  N.  E.  889.  Ohio. 
Hesse  v.  Columbus,  S.  &  H.  R.  Co., 
58  Ohio  St.  167,  50  N.  E.  354.  R.  I. 
Devaney  v.  American  Electrical  Wks., 
90  Atl.  417;  Flynn  v.  International 
Power  Co.,  24  R.  L  291,  52  Atl.  1089. 
Tex. — International  &  Great  Northern 
R.  Co.  V.  Doyle,  49  Tex.  190.  Vt. 
Brairard  v.  Van  Dyke,  71  Vt.  359,  45 
Atl.    /58, 
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plaint  alleges  knowledge  on  the  part  of  the  master  and  want  of 
knowledge  on  the  part  of  the  servant,  allegations  that  the  servant 
had  not  the  equal  means  of  knowledge  are  unnecessary."  Indeed  in 
some  jurisdictions  the  necessity  for  alleging  ignorance  or  want  of 
knowledge  of  the  defect  by  plaintiff  has  been  to  some  extent  obviated 
by  statute."^    However,  it  is  unnecessary  to  allege  either  the  length  of 


But  see  Forrest  Citv  Stone  Co.  v. 
Richardson,  22  Ohio  Cir.  Ct.  139,  12 
Ohio  Cir.  Dec.  177;  Toomey  v.  Avery 
Stamping  Co.,  20  Ohio  Cir.  Ct.  183,  11 
Ohio  Cir.  Dec.  216,  holding  that  there 
is  some  uncertainty  in  Ohio  as  to 
whether  it  is  necessary  for  plaintiff  to 
allege  that  he  did  not  have  the  means 
of   knowledge. 

[al  But  in  pleading  a  statutory 
liability  (1)  it  would  not  he  necessary 
to  aver  that  plaintiff  had  no  knowl- 
edge of  the  existence  of  such  condi- 
tion. Indiana  Mfg.  Co.  v.  Wells,  31 
Ind.  App.  460,  68  N.  E.  319.  (2) 
"An  averment  of  failure  to  perform 
the  statutory  duty  is  sufficient."  In- 
diana Mfg.  Co.  V.  Wells,  31  Ind.  App. 
460,  68  X.  E.  319.  Showing  liability 
under  statute,  see  infra,  I,  F,  6,  a,  (II), 
(F). 

[bl  When  the  principle  of  obvious 
risks  is  not  directly  involved,  it  is  not 
necessary  to  allege  that  the  plaintiff 
did  not"  know  of  the  dangerous  con- 
dition resulting  in  the  accident.  Rup- 
precht  r.  Brighton  Mills,  27  App.  Div. 
77,  50  N.  Y.  Supp.  157. 

[c]  Inspection  of  Appliance.— (1) 
It  is  not  necessary  for  the  complaint 
to  allege  that  the  plaintiff  had  in- 
spected the  appliance,  or  that  he  had 
not  had  opportunity  to  inspect  it,  or 
that  he  could  not  have  learned  of  its 
defectiveness  by  the  exercise  of  ordi- 
nary care  and  diligence.  Consolidated 
Stone  Co.  v.  Williams,  26  Ind.  App.  HI, 
57  N.  E.  558,  84  Am.  St.  Rep.  278. 
(2)  When  the  cause  of  the  accident 
was  by  reason  of  a  defect  which  plain- 
tiff was  under  no  duty  or  had  no  op- 
portunity to  examine,  it  is  not  neces- 
sary for  him  to  allege  his  want  of 
knowledge  of  the  existence  of  the  de- 
fect. Chesapeake  &  N.  R.  Co.  r.  Ven- 
able,  111  Kv.  41,  6.T  S.  W.  35. 

[d]  Iniury  While  at  Work  Outside 
Regular  Employment. — When  it  appears 
from  the  coiii]ilaiiit  that  at  the  time 
of  the  injury  he  had  been  ordered  to 
do  work  out  of  the  line  of,  or  away 
from  the  place  of  the  work  which  he 
was  to  do,  the  servant's  ignorance  of 

Vol.  XIX 


the  danger  need  not  be  alleged.  Cin- 
cinnati, H.  &  I.  R.  Co.  V.  Madden,  134 
Ind.  462,  34  N.  E.  227;  Louisville,  E. 
&  St.  L.  C.  R.  Co.  1-.  Banning,  131  Ind. 
528,  31  N.  E.  187,  31  Am.  St.  Rep. 
443;  Clark  Countv  Cement  Co.  v. 
Wright,  16  Ind.  App.  630,  45  N.  E. 
817;  Stuart  r.  New  Albanv  Mfg.  Co., 
15  Ind.  App.  184,  43  N.  E.  961 ;  Evans- 
ville  &  T.  H.  R.  Co.  r.  Holcomb,  9 
Ind.  App.  198,  36  N.  E.  39. 

[e]  Aider  by  Answer. — An  allega- 
tion in  the  answer  that  plaintiff  had 
notice  of  the  dangerous  condition  of 
the  place,  cures  an  omission  to  allege 
plaintiff's  want  of  knowledge  in  the 
complaint.  Wilson  v.  Alpine  Coal  Co., 
118  Ky.   463,   81   S.   W.   278. 

75.  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson,  166  Ind.  290,  76  N.  E.  1060; 
Gaar  v.  Wilson,  21  Ind.  App.  91,  51 
N.  E.  502. 

76.  See  the  statutes,  and  the  fol- 
lowing: Ala. — Broslin  r.  Kansas  Citv, 
M.  &  B.  R.  Co.,  114  Ala.  398,  21  So. 
475.  Ind. — Monteith  r.  Kokomo  Wood 
Enameling  Co.,  159  Ind.  149,  64  N.  E. 
610,  58  L.  R.  A.  944;  D.  H.  Davis 
€oal  Co.  V.  Pollard,  158  Ind.  607,  62 
N.  E.  492,  92  Am.  St.  Rep.  319;  Nickey 
r.  Dougan,  34  Ind.  App.  601,  73  N.  E. 
288.  Mo.— Sterling  r.  Parker-Wash- 
ington Co.,  185  Mo.  App.  192,  170 
S.  W.  1156.  Ohio. — Hesse  r.  Columbus 
S.  &  H.  R.  Co.,  58  Ohio  St.  167,  50 
N.  E.  354.  Ore.— Hough  v.  Grants 
Pass  Power  Co.,  41  Ore.  531,  69  Pac. 
655.  W.  Va. — Berns  v.  Gaston  Gas 
Coal  Co.,  27  W.  Va.  285.  55  Am.  Rep. 
304. 

[a]  Knowledge  of  the  defect  on  the 
part  of  the  servant  would  bi^  a  matter 
to  be  reckoned  with  in  i  )nsidering  the 
question  of  plaintilT's  c  intributory 
negligence.  Miss. — Bucknor  r.  Rich- 
mond &  D.  R.  Co.,  72  Miss.  S73,  18 
So.  449.  Mo. — Sterling  v.  Parker- 
Washington    Co.,    185    Mo.    Ai>p.    192, 

1  170  S.  W.  1156.  V/.  Va.— Berns  r.  Gas- 
ton Gas  Coal  Co.,  27  W.  Va.  285,  55 
Am.  Rep.   304. 

I      A3  to  negativing   contributory  neg- 
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time/^  or  the  exact  time  when  defendant  acquired  such  knowledge.'^^ 
Nor  is  it  necessary  to  allege  the  lapse  of  a  reasonable  time  to  remove 
the  defect."® 

Sufficiency  of  Averments  »s  to.  — "While  the  master's  actual  or  con- 
structive knowledge  or  notice  of  the  defect  in  the  instrumentality 
causing  the  injury,  or  of  the  fact  that  the  place  was  dangerous,  must 
appear  in  the  declaration  or  eomplaint,^*^  if  the  allegation  is  that  the 
master  knew  of  the  defect,  this  may  be  simply  and  directly  stated;'^ 
and  it  is  not  necessary  to  state  how  or  why  he  knew  it.*^  If  con- 
structive knowledge  be  charged  to  the  master,  and  the  facts  stated  in 
the  petition  make  a  case  where  by  law  the  duty  of  knowing  is  im- 
posed upon  the  master,  the  legal  conclusion  "that  he  ought  to  have 
known"  is  not  subject  to  objection. ^^  If  the  duty  of  knowing  does 
not  arise  as  a  matter  of  law  from  the  facts  already  stated,  then  the 
specific  circumstances  creating  the  duty  of  knowing  must  be  detailed.'* 
If  the  facts  be  necessarily  implied  from  what  is  alleged,  a  direct 
averment  of  either  actual  or  constructive  notice  to  the  employer  is 
unnecessary.^' 


ligence,    see   infra,   I,  P,   6,  a,    (HI), 

(G),   (2). 

77.  Chicago,  I.  &  L.  R.  Co.  v.  Tack- 
ett,  33  Ind.  App.  379,  71   N.  E.  524. 

78.  Wabash  &  W.  R.  Co.  v.  Morgan, 
132  Ind.  430,  31  N.  E.  661,  32  N.  E. 
85. 

79.  Woodward  Iron  Co.  t\  Jones,  80 
Ala.  123.  But  see  Burns  v.  Windfall 
Mfg.   Co.,   146   Ind.   261,  45   N.   E.   188. 

80.  See  supra,  this  section. 

81.  Cedartown  Cotton  &  Export  Co. 
V.  Miles,  2   Ga.   App.   79,  58  S.  E.  289. 

[a]  The  proper  allegation  (1)  would 
be  that  defendant  knew,  or  but  for 
the  want  of  reasonable  care  and  dili- 
gence would  have  known,  of  the  de- 
fect. Cox  V.  Providence  Gas  Co.,  17 
R.  I.  199,  21  Atl.  344.  (2)  But  it  is 
unnecessary  to  allege  in  terms  that  de- 
fendant knew  or  in  the  exercise  of 
ordinary  care  should  have  known  of 
the  defects.  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Udalle  (Tex.  Civ.  App.),  91 
S.  W.  330. 

[b]  Evidentiary  Facts. — When  it  is 
alleged  that  defendant  knew  the  place 
was  "unsafe  and  dangerous,"  it  is 
not  necessary  to  allege  the  facts  show- 
ing how  defendant  knew.  Consolidated 
Coal  Co.  V.   Scheiber,  65  111.  App.  304. 

82.  Cedartown  Cotton  &  Export  Co. 
V.  Miles,  2  Ga.  App.  79,  58  S.  E.  289. 

83.  Cedartown  Cotton  &  Export  Co. 
V.  Miles,  2  Ga.  App.  79,  58  S.  E.  289. 

84.  Cedartown  Cotton  &  Export  Co. 
V.  Miles,  2  Ga.  App.  79,  58  S.  E.  289. 


See  Babcock  Bros.  Lumb.  Co.  v.  John- 
son, 120  Ga.  1034,  48  S.  E.  438. 

[a]  Effect  of  Allegations. — An  alle- 
gation that  the  master  knew  or  ought 
to  have  known  of  the  defects  and  dan- 
gers is  equivalent  to  a  charge  of  im- 
plied notice,  rather  than  of  actual 
knowledge.  Babcock  Bros.  Lumb.  Co. 
V.  Johnson,  120  Ga.  1030,  48  S.  E. 
438. 

85.  See  the  following:  U.  S.— Kid- 
well  V.  Houston  &  G.  K  Ry.  Co.,  3 
Woods  313,  14  Fed.  Cas.  No.  7,757. 
Ala. — Louisville  &  N.  R.  Co.  v.  Haw- 
kins, 92  Ala.  241,  9  So.  271.  111. 
Illinois  Steel  Co.  v.  Ostrowski,  194  111. 
376,  62  N.  E.  822,  afftrming  93  HI. 
App.  57;  Owens  v.  Lehigh  Valley  Coal 
Co.,  115  111.  App.  142.  Ind.— Pennsyl- 
vania Co.  V.  Sears,  136  Ind.  460,  34 
N.  E.  15,  36  N.  E.  353;  Louisville,  E. 
&  St.  L.  Consol.  R.  Co.  v.  Utz,  133 
Ind.  265,  32  N".  E.  881;  Ohio  &  M.  R. 
Co.  V.  Pearcy,  128  Ind.  197,  27  N.  E. 
479;  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Adams,  105  Ind.  151,  5  N.  E.  187; 
Cleveland,  C,  C.  &  St.  L.  R.  Co.  v. 
Lindsay,  33  Ind.  App.  404,  70  N.  E. 
283,  998;  Louisville,  E.  &  St.  L.  C.  R. 
Co.  V.  Hicks,  11  Ind.  App.  588,  37  N. 
E.  43,  39  N.  E.  767.  la.— O'Connor 
V.  Illinois  Cent.  R.  Co.,  83  Iowa  105, 
48  N.  W.  1002.  Ky.— Wilson  v.  Alpine 
Coal  Co.,  118  Ky.  463,  81  S.  W.  278. 
Mo. — Crane  v.  Missouri  Pacific  R.  Co., 
87  Mo.  588.  See  also  Hall  v.  Missouri 
Pacific  R.  Co.,  74  Mo.  298.  Neb.— Chi- 
cago,  B.    &   Q.    R.    Co.   17.    Kellogg,   55 
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Servant's  Lack  of  Knowledge  of  Defect.  —  The  averment  of  the  want  of 
kno\vh-d<;e  on  the  ])art  of  the  injured  employee  must  he  as  broad  as  the 
allegation  of  knowledge  on  the  part  of  the  employer/'^ 

(CC.)    rromise  To  Bepairand  Failure  To  Do  So When    it    appears    that 

plaintiff  had  knowledge  of  the  danger  and  while  continuing  in  the 
service  was  injured,  there  should  be  some  averment  showing  an  ex- 
cuse for  so  continuing  in  the  work  at  which  he  was  injured."  If 
it  is  intended  to  rely  upon  the  master's  promise  to  repair,  facts  should 
be  pleaded  setting  up  such  fact;^^  or  it  should  be  alleged  that  having 


Neb.  748,  76  N.  W.  462.  But  see  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Kellogg,  54 
Neb.  127,  74  N.  W.  454.  N.  C— War- 
ner V.  Western  North  Carolina  R.  Co., 
94  N.  C.  250.  Ore. — Hough  r.  Grants 
Pass  Power  Co.,  41  Ore.  531,  69  Pac. 
655. 

86.  Indianapolis  &  G.  R.  Transit  Co. 
V.  Foreman,  162  Ind.  85,  69  N.  E.  669, 
102  Am.  St.  Rep.  185;  Peerless  Stone 
Co.  i\  Wray,  143  Ind.  574,  42  N.  E. 
927. 

[a]  Insufficient  Allegation.— An  al- 
legation that  "while  the  plaintiff  was 
in  the  exercise  of  due  care  and  dili- 
gence, and  utterly  without  knowledge 
or  warning  of  danger  and  without  rea- 
son to  anticipate  the  same,"  is  not 
the  equivalent  of  an  allegation  that 
he  was  not  familiar  with  the  way  in 
which  the  work  was  done,  and  that 
he  did  not  have  a  full  knowledge  of 
this  risk  of  the  business.  Fortin  V. 
Manville  Co.,  12S  Fed.   642. 

fb]  An  averment  that  plaintiff  was 
In  the  exercise  of  due  care  has  been 
held  sufficient  without  alleging  plain- 
tiff's want  of  knowledge  of  the  dan- 
ger. Consolidated  Coal  Co.  r.  Scheiber, 
65  111.  Ai-p.  :'.n4. 

fc]  An  allegation  (1)  that  plaintiff 
did  not  know  of  such  defect  or  danger 
not  only  rei)els  actual  knowledge,  but 
anv  implied  knowledge  thereof.  Balti- 
more &  O.  S.  W.  R.  Co.  V.  Rol)Prts,  161 
Ind.  1,  67  N.  E.  S^O;  Consolidated 
Stone  Co.  i;.  Summit,  152  Ind.  297,  53 
N.  E.  235;  Evansville  &  T.  11.  R.  Co. 
V.  Duel,  134  Ind.  156,  33  N.  E.  355; 
Columbian  Enameling  &  S.  Co.  r.  Burke, 
37  Ind.  App.  518,  77  N.  E.  409,  117 
Am.  St.  Rep.  337;  Doyle  &  Co.  v.  Haw- 
kins, 34  Ind.  App.  514,  73  N.  E.  200; 
Robinson  &  Co.  v.  Etter,  30  Ind.  App 
253,  63  N.  E.  767;  Buchner  Chair  Co. 
V.  Feulner,  28  Ind.  App.  479,  63  N.  E. 
239;  Chicago  &  E.  R.  Co.  r.  Wagner, 
17  Ind.  App.  22,  45  N.  E.  76;  (Clarke 
County   Cement   Co.  V.  Wright,   16  Ind. 
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App.  630,  45  N.  E.  817;  Pennsylvania 
Co.  V.  Witte,  15  Ind.  App.  583,  43  N. 
E.  319,  44  N.  E.  377.  See  also  Cedar- 
town  Cotton  &  Export  Co.  v.  Miles,  2 
Ga.  App.  79,  58  S.  E.  289;  Whitley  v. 
Wright  Carriage  Body  Co.,  186  HI.  App. 
300.  (2)  Nor  is  it  in  such  case  neces- 
sary to  allege  that  plaintiff  had  no 
means  of  obtaining  the  knowledge.  Fa- 
mous Mfg.  Co.  V.  Harmon,  28  Ind.  App. 
117,  62  N.  E.  306;  Peter  &  Melcher 
Steam  Stone  Wks.  r.  Green,  25  Ky.  L. 
Rep.  9-16,   76  S.  AY.   844. 

[d]  Freedom  from  implied  knowl- 
edge can  be  alleged  in  the  form  of  a 
legal  conclusion  only  when  the  facts 
set  forth  show  such  a  state  of  circum- 
stances as  to  relieve  the  plaintiff  from 
such  an  imputation;  otherwise  the 
court  will  disregard  the  legal  conclu- 
sion and  give  judgment  on  the  facts 
actually  stated.  Cedartown  Cotton  & 
Export"  Co.  V.  Miles,  2  Ga.  Apn.  79,  58 

I  S.   E.    289. 

[e]  A  general  allegation  of  plain- 
tiff's want  of  knowledge  of  defects 
is   overcome   by   facts   specially   alleged 

1  disclosing  that   the   defects  complained 

j  of  were  open  and  obvious  alike  to  the 
master   and  the   servant.     Louisville   & 

I  N.  R.  Co.  r.  Kemper,  147  Ind.  561.  47 
N.  E.  214.  See  also  Indiana  &  C.  Coal 
Co.  V.  Batev,  34  Ind.  App.  16.  71  N.  E. 
191;  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Iluusueker,  33  Ind.  App.  27,  70  N.  E. 

,  556. 

I  87.  Lake  Shore  &  M.  S.  R.  Co.  v. 
Stupak,  108  Ind.  1,  8  N.  E.  630; 
Daughertv  v.  Midland  Steel  Co.,  23  Ind. 
App.   78,  53  N.   E.   844. 

88.  See  the  following:  Ind. — Daugh- 
erty  v.  Midland  Steel  Co.,  23  Ind.  App. 
78,'  53  N.  E.  844;  Becker  v.  Baum- 
gartner,  5  Ind.  App.  576,  32  N.  E. 
786.  Neb. — Hampton  r.  Lincoln  Trac- 
tion Co.,  98  Neb.  839,  154  N.  W.  716; 
IMalm  r.  Thelin,  47  Neb.  686,  66  N.  W. 
6.10.     Ohio.— Coal  &  Car  Co.  v.  Norman, 

1  49  Ohio  St.  598,  32  N.  E.  857;  Binder 
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such  knowledge  of  the  defect  he  informed  the  master  and  continued 
in  his  employment  upon  a  promise,  express  or  implied,  to  remedy  the 
Bame.^^  The  complaint  need  not  allege  what  officer  or  servant  made 
the  promise.^'' 

An  allegation  that  the  master  promised  to  repair  defects  in  machin- 
ery and  failed  and  refused  to  do  so,  sufficiently  alleges  a  failure  to 
comply  with  the  promise  to  repair.^^ 

(g.)  Youthful  and  1)1  experienced  Servant.  —When  it  is  alleged  in  the 
complaint  that  the  person  injured  was  youthful  and  inexperienced, 
the  complaint  need  not  allege  that  the  dangers  were  not  obvious,  or 
that  the  person  injured  was  not  fully  warued  or  cautioned  as  to  their 
existence.^-  When  it  appears  from  the  complaint  that  a  youthful 
employee  was  at  the  time  of  the  injury  doing  new  and  unfamiliar 
work,  an  express  allegation  that  the  work  was  dangerous  is  not  es- 
sential.®" An  allegation  that  plaintiff  at  the  time  of  the  commence- 
ment of  the  action  was  of  a  specified  age  sufficiently  shows  his  age 
at  the  time  of  the  injury,  especially  when  the  complaint  also  avers 
that  the  injury  was  inflicted  prior  to  bringing  the  action.^*  A  count 
charging  negligence  in  failing  to  warn  a  youthful  or  inexperienced 
employee  as  to  the  danger  must  contain  an  averment^^  of  the  master's 
knowledge  of  the  inexperience,  youth,  or  ignorance  of  the  employee, 


V.  C.  P.  &  V.  R.  Ry.  Co.,  16  Ohio  Cir. 
Ct.  262,  9  Ohio  Cir.  Dec.  98. 

See  also  Taylor  v.  Felsing,  164  111. 
331,  45  N.  E.  161. 

[a]  Where  a  promise  to  repair  with- 
in a  reasonable  time  is  alleged,  it  is 
not  necessary  to  also  allege  that  an 
unreasonable  time  had  not  elapsed  since 
the  promise  was  made,  that  being  a 
matter  of  defense.  Daugherty  r.  Mid- 
land Steel  Co.,  23  Ind.  App.  78,  53 
N.  E.  844.  See  also  McFarlan  Car- 
riage Co.  V.  Potter,  153  Ind.  107,  53 
N.  E.  465.  But  see  Parker  v.  Drakes- 
boro  Coal,  etc.  Co.,  29  Ky.  L.  Rep.  825, 
96  S.  W.  575. 

[b]  Waiver  of  Failure  To  Plead. 
While  the  failure  to  plead  that  plain- 
tiff relied  on  the  master's  promise  to 
repair  and  that  a  reasonable  time  had 
elapsed  after  the  promise  to  repair  the 
supposed  defect  might  have  been 
ground  for  objection  by  special  demur- 
rer, the  failure  to  do  so  cannot  be 
taken  advantage  of  after  verdict,  as 
such  objection  is  then  cured.  Consol- 
idated Coal  Co.  V.  Bokamp,  181  111.  9, 
54  N.  E.  567,  affirming  75  HI.  App.  605. 
See  also  Chicago  &  A.  R.  Co.  v.  Clau- 
sen, 173  111.  100,  50  N.  E.  680;  Chicago, 
B.  &  Q.  R.  Co.  V.  Warner,  108  111. 
538;  Chicago,  B.  &  Q.  R.  Co.  v.  Har- 
wood,  90  m.  425. 

89.    See   the   following:    Ind. — Davis 


Coal  Co.  V.  Polland,  158  Ind.  607,  62 
N.  E.  492,  92  Am.  St.  Rep.  319.  Neb. 
Hampton  v.  Lincoln  Traction  Co.,  98 
Neb.  839,  154  N.  W.  716.  Ohio.— Hesse 
V.  Columbus,  S.  &  H.  R.  Co.,  58  Ohio 
St.  167,  50  N.  E.  354;  Coal  &  Car  Co. 
V.  Norman,  49  Ohio  St.  598,  32  N.  E. 
857;  Raffertv  v.  Toledo  Traction  Co., 
19  Ohio  Cir.'Ct.  288,  10  Ohio  Cir.  Dec. 
347.  'Compare  Kane  v.  Northern  Cent. 
Ry.  Co.,  128  U.  S.  91,  9  Sup.  Ct.  16, 
32  L.  ed.  339;  Barbour  v.  Miles,  7  Ohio 
Cir.   Dec.   688. 

[a]  An  averment  that  the  injury- 
occurred  without  fault  on  the  part  of 
plaintiff  is  not  sufficient.  Coal  &  Car 
Co.  V.  Norman,  49  Ohio  St.  598,  32 
N.  E.  857. 

90.  Burch  V.  Southern  Pae.  Co.,  140 
Fed.  270. 

91.  Virginia  &  N.  C.  W.  Co.  v. 
Harris,  103  Va.  708,  49  S.  E.  991.  See 
also  Terre  Haute  Electric  Co.  v.  Kiely, 
35   Ind.   App.   180,   72   N.   E.   658. 

92.  Moss  V.  Mosley,  148  Ala.  168,  41 
So.  1012. 

93.  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Tehan,  26  Ohio  Cir.  Ct.  457. 

94.  De  Soto  Coal  Min.  &  Dev.  Co. 
r.  Hill,  179  Ala.  186,  60  So.  583. 

95.  See  the  following:  U.  S.— O'Con- 
nor V.  Atchison,  T.  &  S.  F.  R.  Co.,  137 
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or  of  the  existence  of  other  facts  from  which  knowledge  could  be 
inferred. 

(3.)  Showing  Such  2iegUgcn.ce  Proxim<ite  Cause  of  In  jury The  declara- 
tion or  complaint  for  injuries  to  a  servant  must  alk^ge  facts  from 
which  it  appears  that  there  was  some  connection,  in  tlie  way  of  cause 
and  effect,  between  the  acts  of  negligence  charged  and  the  injury,  or 
that  such  negligent  acts  of  omission  or  commission  on  the  part  of 
the  party  charged  resulted  in  the  injury  complained  of  and  which 
result  was  the  consequence  of  such  negligent  acts.^^     Wlien  several 


Fed.  503,  70  C.  C.  A.  87;  Southern  R. 
Co.  V.  Blevins,  130  Fed.  688,  66  C.  C.  ] 
A  40.  Ala.— Louisville  &  N.  E.  Co. 
V.'  Wilson,  162  Ala.  588,  50  So.  188. 
Ind. — La  Fayette  Carpet  Co.  v.  Staf- 
ford, 25  Ind.  App.  187,  57  N.  E.  944. 
See  also  Laporte  Carriage  Co.  v.  Sul- 
lender,  165  Ind.  290,  75  N.  E.  277. 

[a]  This  allegation  is  essential 
though  the  complaint  alleges  that  the 
service  being  rendered  by  the  employee 
at  the  time  of  the  injury  was  outside 
the  service  he  was  hired  to  render. 
O'Connor  r.  Atchison,  T.  &  S.  F.  R. 
Co.,  137  Fed.  503,  70  C.  C  A.  487. 

96.  See  the  following:  U.  S.— Kasa- 
darian  r.  James  Hill  Mfg.  Co.,  130 
Fed.  62.  Ala.— ^Ritch  r.  Kilby  Frog  & 
Switch  Co.,  164  Ala.  131,  51  So.  377; 
Sloss-Sheffield  S.  &  I.  Co.  v.  Mobley, 
139  Ala.  425,  36  So.  181.  Cal.— Tucker 
r.  Cooper,  172  Cal.  663,  158  Pac.  181. 
Conn. — Anderson  v.  United  States  Rub- 
ber Co.,  78  Conn.  48,  60  Atl.  1057. 
Fla.  —  Ingram -Dekle  Lumb.  Co.  v. 
Geiger,  71  Fla.  390,  71  So.  552.  Ga. 
Moseley  v.  J.  S.  Schofield's  Sons  Co., 
123  Ga.  197,  51  S.  E.  309;  Cedartown 
Cotton  &  Export  Co.  v.  Miles,  2  Ga. 
App.  79,  58  S.  E.  289.  HI.— Illinois 
Terra  Cotta  Lumb.  Co.  v.  Hanley,  214 
111.  243,  73  N.  E.  373  (reversing  116 
111.  App.  359);  Ilinchlifif  r.  Rudnick, 
70  111.  App.  148.  Ind.— Domestic  Block 
Coal  Co.  V.  De  Armey,  97  N.  E.  706, 
98  N.  E.  875;  New  York,  C.  &  St.  L. 
E.  Co.  r.  Hamlin,  170  Ind.  20,  83  N.  E. 
343;  Southern  R.  Co.  v.  Sittasen,  166 
Ind.  257,  76  N.  E.  973  (revcrmng  74 
N.  E.  898);  Consolidated  Stone  Co.  v. 
Staggs,  164  Ind.  331,  73  N.  E.  695 
{affirming  71  N.  E.  161);  Southern  In- 
diana Ewy.  Co.  V.  Martin,  160  Ind.  280, 
66  N.  E.  886;  Toledo,  St.  L.  &  W.  E. 
Co.  V.  Cowan,  61  Ind.  App.  375,  112 
N.  E.  23;  South  Bend  Chilled  Plow 
Co.  V.  Ciflgne,  35  Ind.  App.  373,  74 
N.  E.  282;  Bnltimore  &  O.  S.  W.  R. 
Co.  V.  Cavanaugh,  35  Ind.  App.  32,  71 
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N.  E.  239;  Norton-Reed  Stone  Co.  v. 
Steele,  32  Ind.  App.  48,  69  N.  E.  198. 
la. — Gordon  v.  Chicago,  E.  I.  &  P.  Ey. 
Co.,  129  Iowa  747,  106  N.  W.  177. 
Mo. — Schneider  v.  Missouri  Pac.  E.  Co., 
117  Mo.  App.  129,  94  S.  W.  730.  N.  J. 
De  Eemer  r.  Delaware,  L.  &  W.  R. 
Co.,  54  N.  J.  L.  407,  24  Atl.  481.  P.  R. 
Eosa  f;.  New  York  &  P.  E.  S.  S.  Co., 
20  Porto  Rico  439.  R.  I.— Desrosiers 
r.  Bourn,  24  E.  I.  288,  52  Atl.  1080. 
S.  D. — Phillips  V.  International  Har- 
vester Co.,  22  S.  D.  272,  117  N.  W. 
146.  Tex. — Snipes  v.  Bomar  Cotton  Oil 
Co.  (Tex.  Civ.  App.),  137  S.  W.  428; 
Missouri,  K.  &  T.  Ev.  Co.  '\  Hanson 
(Tex.  Civ.  App.),  90  S.  W.  1122;  Gulf, 
C.  &  S.  F.  Ey.  Co.  V.  Eenfro  (Tex. 
Civ.  App.),  69  S.  W.  648;  Texas  & 
N.  O.  E.  Co.  V.  Lee,  32  Tex.  Civ.  App. 
23,  74  S.  W.  315;  Texas  &  P.  E.  Co. 
V.  McCoy,  3  Tex.  Civ.  App.  276,  22 
S.  W.  926.  Va. — Dingee  v.  Unrue's 
Admx.,  98  Va.  247,  35  S.  E.  794.  Wis. 
Ean  V.  Chicago,  M.  &  St.  P.  Ev.  Co., 
95  Wis.  69,  69  N.   W.  997. 

See  also  Cleveland,  C,  C.  &  St.  L. 
E.   Co.  V.  Tehan,  26  Ohio   Cir.   Ct.  457. 

[aj  A  court  which  sets  forth  with 
a  reasonable  certainty  the  facts  that 
show  that  the  casualty  complained  of 
was  proximately  due  to  the  defend- 
ant's negligence  in  ordering  an  inex- 
perienced servant,  of  whose  lack  of 
skill  it  had  knowledge,  without  in- 
struction and  assistance  to  operate  a 
dangerous  machine,  which  duty  was  or- 
dinarily performed  by  a  sawyer  and 
helper,  is  sufficient.  It  connects  the 
defendant's  negligence  with  the  in.jury 
complained  of,  and  sufficiently  warns 
the  defendant  of  the  case  he  is  to  meet. 
Virginia  Cedar  Works  r.  Dalea,  109 
Va.   333,   64    S.   E.   41. 

[b]  Proximate  Cause  and  Ordinary 
Use  of  Appliance. —  It  must  ajipear 
frou)  tlie  comiilnint  tha*^  the  facts 
stated  were  the  prnximate  cause  of 
the  injury,  and  that  the  appliance  was 
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proximate  causes  contribute   to   an  injury,   each  of  them  being'  an 
efficient  cause,  they  may  all  be  set  out  in  the  complaint.^'^ 

(F.)  Showing  Liability  Under  Statute. —  (1.)  Generally.  — When  the 
declaration  or  complaint  states  a  cause  of  action  at  common  law, 
obviously  it  is  not  necessary  to  allege  any  of  the  essentials  to  a  re- 
covery under  the  employer's  liability  acts.^*  Nor  is  it  necessary  to 
aver  a  statute  or  its  provisions  in  order  to  base  a  right  of  recovery 
under  the  provisions  of  such  acts;®®  but  every  fact  necessary  to  bring 
the  case  "within  the  statute  must  be  averred;^  and  when  the  action  is 


being  used  for  an  ordinary  purpose  and 
in  the  usual  manner.  Clear  Creek 
Stone  Co.  v.  Dearmin,  160  Ind.  162, 
66  N.  E.  609.  See  also  South  Bend 
Chilled  Plow  Co.  v.  Cissne,  35  Ind. 
App.  373,  74  N.  E.  2S2. 

[c]  When  the  proximate  cause  of 
the  injury  is  the  improper  construction 
of  the  appliance  or  a  defect  therein, 
a  complaint  alleging  the  location  as 
the  cause  of  the  damage  is  demurrable. 
Briggs  V.  Callender,  McAuslan  &  Troup 
Co.,  23  E.  I.  359,  50  Atl.  653. 

[d]  Failure  To  Repair  as  Cause  of 
Injury. — In  addition  to  describing  the 
defects,  the  complaint  must  contain  an 
allegation  that  the  alleged  defects  and 
the  failure  to  repair  them  were  the 
proximate  cause  of  the  injury.  La 
Favette  Carpet  Co.  v.  Stafford,  25  Ind. 
App.   187,   57   N.   E.   944. 

97.  Schnare  v.  Eyan-Unmaek  Co.,  88 
Conn.   225,  90  Atl.  933. 

58.  First  Nat.  Bank  v.  Chandler, 
144  Ala.  286,  39  So.  822,  113  Am.  St. 
Rep.  39. 

99.  See  the  following:  U.  S.— Kan- 
sas City  W.  R,  Co.  V.  McAdow,  240 
U.  S.  51,  36  Sup.  Ct.  252,  60  L.  ed. 
520  (affirming  [Mo.  App.],  164  S.  W. 
188);  Missouri,  K.  &  T.  R.  Co.  v.  Wulf, 
226  U.  S.  570,  33  Sup.  Ct.  135,  57  L. 
ed.  355,  Ann.  Cas.  1914B,  134  (af- 
■firming  192  Fed.  919,  113  C.  C.  A.  665); 
McChesney  v.  Illinois  Cent.  Ry.  Co., 
197  Fed.  85;  Voelker  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  116  Fed.  867,  reversed, 
129  Fed.  522,  65  C.  C.  A.  226,  70  L. 
R.  A.  264.  Ga.— Southern  R.  Co.  v. 
Ansley,  8  Ga.  App.  325,  68  S.  E.  1086. 
Ind. — Kokomo  Brass  Wks.  v.  Doran,  59 
Ind.  App.  583,  105  N.  E.  167;  Nickey 
V.  Dougan,  34  Ind.  App.  601,  73  N.  E. 
288.  Ky.— Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Tucker,  168  Ky.  144,  181  S. 
W.  940.  Minn. — McDonald  v.  Railway 
Transfer  Co.,  121  Minn.  273,  141  N.  W. 
177.  Mo. — Lore  v.  American  Mfg.  Co., 
160  Mo.   608,  61   S.  W.  678;   Hartman  . 


V.  Chicago,  B.  &  Q.  R.  Co.,  192  Mo. 
App.  271,  182  S.  W.  148.  N.  Y.— Sev- 
erson  v.  Hill-Warner-Fitch  Co.,  116 
App.  Div.  108,  101  N.  Y.  Supp.  808. 
Okla.— St.  Louis  &  S.  F.  R.  Co.  v. 
Snowden,  48  Okla.  115,  149  Pac.  1083. 
Pa. — Irwin  v.  Leuten  Brick  Co.,  59  Pa. 
Super.  150. 

See  also  Jorgensen  v.  Grand  Rapids 
&  L  Ry.  Co.,  189  Mich.  537,  155  N.  W. 
535,  and  generally  the  title  "Stat- 
utes. ' ' 

[a]  When  the  effect  of  a  statute  is 
to  merely  enlarge  the  proof,  it  is  not 
necessary  to  plead  the  statute  and  al- 
lege a  violation  of  it.  Riley  v.  Mc- 
Nulty,  115  App.  Div.  650,  100  N.  Y. 
Supp.  985. 

1.  See  the  following:  U.  S. — Cole  v. 
Mayne,  122  Fed.  836.  Ala.— Sloss- 
Sheffield  S.  &  1.  Co.  v.  Mobley,  139 
Ala.  425,  36  So.  181.  Ind.— Cincinnati, 
H.  &  D.  Ry.  Co.  V.  Gross,  111  N.  E. 
653;  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson,  166  Ind.  290,  76  N.  E.  1060 
(affirming  67  N.  E.  558) ;  Robertson  v. 
Ford,  164  Ind.  538,  74  N.  E.  1;  Pitts- 
burgh, C,  C.  &  St.  L.  Ry.  Co.  v.  Light- 
heiser,  163  Ind.  247,  71  N.  E.  218,  660; 
Chicago  &  E.  R.  Co.  v.  Mitchell  (Ind. 
App.),  107  N.  E.  743;  National  Fire- 
proofing  Co.  V.  Roper,  38  Ind.  App. 
600,  77  N.  E.  370;  Muncie  Pulp  Co.  v. 
Hacker,  37  Ind.  App.  194,  76  N.  E. 
770.  See  also  Toledo,  St.  L.  &  W. 
R.  Co.  V.  Bond,  35  Ind.  App.  142,  72 
N.  E.  647;  Buehner  Chair  Co.  v.  Feul- 
ner,  28  Ind.  App.  479,  63  N.  E.  239. 
Mo. — Lore  v.  American  Mfg.  Co.,  160 
Mo.  608,  61  S.  W.  678.  N.  Y.— Flower 
V.  Buck,  173  App.  Div.  506,  159  N.  Y. 
Supp.  1042. 

See  also  Denoyer  v.  Railway  Trans- 
fer Co.,  121  Minn.  269,  141  N.'W.  175; 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Cosio 
(Tex.  Civ.  App.),  182  'S.  W.  83,  and 
6  Standard  Proc.  679. 

[a]  An  omission  cannot  be  supplied 
by  intendment.     Laporte  Carriage  Co. 
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bas'-d  on  a  special  provision  of  a  statute,  the  complaint  must  by 
positive  and  direct  averiucut  of  facts,  show  that  the  action  falls  witlnn 
the  particular  provision  upon  which  phiinlilf  rclics.- 

In  averring  negUgeuce  |)ascd  on  a  violation  of  statutory  provisions, 
a  complaint  is  sufficient  which  follows  sul)stantially  the  lani,nmge  of 
the  slalute.''  Tf  a  Icfjal  duty  and  a  violation  thereof  by  the  master 
are  disclosi'd  hy  the  complaint,  a  general  averment  of  negligence  will 
be  sufficient  as  against  a  demurrer.'' 

(2.)     Under  Fedcml  Employers'  Liability  Act When     it     appears     that 

the  injury  occurred  Avhile  plaintiff  was  engaged  in  interstate  com- 
merce, the  complaint  must  state  a  cause  of  action  under  the  federal 
Employers'  Liability  Aet;°  and  should  so  allege  the  facts  as  to  enal)le 
the    court    to    dt^tcrinine    whether    plaintiff    relies    on    the    federal 


V.    Sullender,    165    Ind.    'J'.>0,    75    N.   E. 

277. 

[b]  It  is  unnecessary  to  allege  (1) 
In  what  manner  the  failun-  to  comply 
■with  the  statute  caused  the  injury. 
Mobile,  J.  &  K.  C  R.  Co.  v.  Bromberg, 
141  Ala.  258,  37  So.  395.  (2)  But 
■when  the  statute  requires  machinery  to 
be  guarded  when  it  can  be  done  with- 
out rendering  the  machinery  useless,  a 
complaint  alleging  a  violation  of  the 
statute  must  state  facts  showing  that 
the  machinery  could  have  been  proper- 
ly guarded.  Kintz  v.  Johnson,  39  Ind. 
App.    280,    79    N.    E.    533. 

[c]  Facts  which  are  peculiarly  with- 
in the  master's  knowledge  need  not  be 
pleaded  in  detail.  Domestic  Block  Coal 
Co.  V.  Holden,  56  Ind.  App.  634,  103 
N.  E.  73. 

2.  Jackson  Lumb.  Co.  v.  Cunning- 
ham, 141  Ala.  206,  37  So.  445;  Cen- 
tral of  Georgia  Rv.  Co.  r.  Lamb,  124 
Ala.  172,  26  So.  969;  Mobile  &  O.  E. 
Co.  r.  George,  94  Ala.  199,  10  So.  145, 
Chicago,  I.  &  L.  R.  Co.  i'.  Barnes,  164 
Ind.  143,  73  N.  E.  91.  Compare  United 
States  Cast  Iron  Pipe  &  Fdry.  Co.  v. 
McCoy,  196  Ala.  45,  71    So.  406. 

[a]  The  precise  words  of  the  stat- 
ute need  not  be  used;  but  no  form  of 
allegation  that  amounts  to  less  than 
the  equivalent  of  the  words  of  the 
statute  will  be  sufficient.  Southern  Ind. 
R.  Co.  V.  Martin,  160  Ind.  280,  66 
N.  E.  886. 

3.  Laughran  r.  Brewer,  113  Ala. 
509,  21  So.  415;  Mary  Lee  Coal  &  Ry. 
Co.  f.  Chambliss,  97  Ala.  171,  11  So. 
897;  Georgia  Pac.  R.  Co.  v.  Davis,  92 
Ala.  300,  9  So.  252,  25  Am.  St.  Rep. 
47;  Harbison-Walker  Refractories  Co. 
V.  Robs,  8  Ala.  App.  631,  62  So.  1009; 
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Norton-Reed  Stone  Co.  r.  Steele,  32  Ind. 
Ap]..  48,  (i'l  \.  K.  19S. 

Charging  negligence  generally,  see 
svpra,  I.  F,  (i,  a,  (II),  (E),  (2),  and 
the  title  "Negligence." 

4.  Chicago,  I.  &  L.  R.  Co.  v.  Barnes, 
164  Ind.  143,  73  N.  E.  91  (revcrsiiifj 
68  N.  E.  166);  Louisville,  E.  &  St. 
L.  C.  Rv.  Co.  r.  Hicks,  11  Ind.  App. 
588,  37  X.  E.  43,  39  N.  E.  767.  Com- 
pare supra,  I,  F,  6,  a,  (II),  (E),  (2). 
[a]  In  Indiana  (1)  an  averment 
that  defeiidant  failed  to  properly  guard 
his  machinery  is  a  sufficient  charge  of 
negligence.  Indiana  Mfg.  Co.  v.  Wells, 
31  Ind.  App.  460,  68  N.  E.  319.  (2) 
It  is  unnecessary  to  allege  that  the 
machine  is  dangerous  (La  Porte  Car- 
riage Co.  V.  Sullender  [Ind.],  71  X.  K. 
922),  (3)  nor  to  allege  that  violation 
of  statutory  duty  alleged  was  wilful. 
Coal  Bluff  Min.  Co.  r.  McMahon,  54 
Ind.  App.  131,  102  N.  E.  862. 

5.  See  the  following:  U.  S.— Sea- 
board A.  L.  Rv.  r.  Renn,  241  U.  S.  290, 
36  Sup.  Ct.  567,  60  L.  ed.  1006,  n/Jirm- 
ing  170  X.  C.  128,  86  S.  E.  964.  lU. 
Wagner  r.  Cliicago,  R.  I.  &  P.  R.  Co., 
277  111.  114,  115  X.  E.  201.  Ind.— Koko- 
1110  Brass  Wks.  r.  Doran,  59  Ind.  App. 
5S3,  105  X.  E.  167. 

[  a  ]  The  failure  of  the  complaint  to 
allege  facts  sufficient  to  make  the  Fed- 
eral Employers'  Liability  Act  applic- 
able may  be  cured,  if  such  facts  ap- 
jiear  from  the  evidence.  St.  Louis,  I. 
M.  Sc  S.  Rv.  Co.  r.  Coke,  118  Ark.  49, 
175  S.  W. 'll79.  See  also  Toledo,  St. 
L.  &  W.  R.  Co.  r.  Slavin,  236  U.  S. 
454,  457,  35  Sup.  Ct.  306,  59  L.  ed. 
671;  St.  Louis,  L  M.  &  S.  R.  Co.  v. 
Sharp.    115    .\rk.    30.8,    171    S.    W.    95. 

That  federal  act  supersedes  state 
acts,  see  supra,  I,  F,  2. 
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or  state  aet.^  It  must  allege  that  the  defendant  is  a  common  car- 
rier/ engaged  in  interstate  commerce;*  and  that  plaintiff  at  the 
time  of  the  injury  was  engaged  in  interstate  commerce,  or  state  facts 
from  which  such  miight  be  inferred.^  It  must  also  allege  that  his 
action  was  brought  within  the  period  provided  for  by  the  statute. ^° 

(G.)    Negativing  Defenses. —  (1.)    Generally If   the   facts   as   alleged 

in  the  declaration  or  complaint  also  reasonably  tend  to  establish  some 
defense  which  would  defeat  the  action,  enough  additional  facts  must 
be  set  out  to  negative  this  defense."  But  the  declaration  or  com- 
plaint need  not  anticipate  a  defense  which  the  facts  alleged  do  not 
disclose.^^ 

(2.)  Contributory  NegligenceAs  —  Jq  goj^g  jurisdictions,  the  declara- 
tion  or  complaint  in  such  an  action  need  not  negative  plaintiff's  con- 
tributory negligence,!*  such  matter  being  a  defense  for  the  defend- 


6.  Ex  parte  Atlantic  Coast  Line  Ey. 
Co.,  190  Ala.  132,  67  So.  256. 

[a]  When  the  complaint  states  facts 
showing  that  it  is  brought  under  the 
Federal  Employers'  Liability  Act,  it 
need  not  allege  that  the  action  is 
brought  under  the  act.  Dickerson  v. 
Eastern  &  W.  Lumb.  Co.,  79  Ore.  281, 
155  Pac.  175;  San  Antonio  &  A.  P. 
Ry.   Co.  V.  Littleton    (Tex.   Civ.   App.), 

180  S.  W.  1194. 

[b]  If  the  complaint  does  not  show 
a  cause  of  action  under  the  federal 
act,  it  will  be  construed  as  having 
been  brought  under  the  state  act.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Neaves,  60 
Tex.   Civ.  App.   305,  127  S.  W.   1090. 

7.  Shade  v.  Northern  Pac.  Ry.  Co., 
206  Fed.  353. 

8.  See  the  following:  Ala. — South- 
ern R.  Co.  t\  Peters,  194  Ala.  94,  69 
So.  611.  Ark.— St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Coke,  118  Ark.  49,  175  S.  W. 
1179.  111. — Wagner  v.  Chicago,  E.  L 
&  P.  R.  Co.,  200  111.  App.  305.  Ky. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Tucker,    168    Ky.    144,   181    S.    W.    940. 

[a]  Facts  showing  that  defendant's 
railroad  extended  from  one  state  to 
another  is  not  sufficient.  Southern  R. 
Co.  i\  Howerton,  182  Ind.  208,  105  N. 
E.  1025,  106  N.  E.  369. 

9.  See  the  following:  U.  S.— Sea- 
board A.  L.  Rv.  Co.  V.  Eenn,  241  U.  S. 
290,  36  Sup.  Ct.  567,  60  L.  ed.  1006, 
aifirming  170  N.  C.  128,  86  S.  E.  964. 
111. — Wagner  v.  Chicago,  R.  I.  &  P.  E. 
Co.,  277  ni.  114,  115  N.  E.  201.  Ind. 
Cincinnati,  H.  &  D.  R.  Co.  v.  Gross, 
111  N.  E.  653.  Ky.— Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Tucker,  168  Kv.  144, 

181  S.  W.  940;  Illinois  Central  Ry.  Co. 


■v.  Kelly,  167  Ky.  745,  181  S.  W.  375. 
[a]  An  allegation  that  the  defend- 
ant was  engaged  in  interstate  com- 
merce, is  not  sufficient  to  show  that  the 
engine  which  struck  the  employe  was 
so  engaged.  Illinois  Cent.  R.  Co.  v. 
Rogers,  221  Fed.  52,  136  C.  C.  A.  530. 
But  see  Illinois  Cent.  R.  Co.  i'.  Rogers, 
221  Fed.  52,  136  C.  C.  A.  530,  holding 
that  it  must  appear  that  both  the  in- 
jured party  and  the  carrier  were  en- 
gaged in  interstate  commerce  at  the 
time   the   injury  was  inflicted. 

10.  American  R.  Co.  v.  Coronas,  230 
Fed.  54.5,  144  C.  C.  A.  599.  See  gen- 
erally the  title  "Limitation  of  Ac- 
tions. ' ' 

11.  See  the  following:  U.  S.— Balti- 
more &  O.  R.  Co.  V.  Dotv,  133  Fed. 
866,  67  C.  C.  A.  38.  Ala.— Western 
Union  Tel.  Co.  V.  Howington,  73  So. 
550.  Ga. — Cedartown  Cotton  &  Ex- 
port Co.  V.  Miles,  2  Ga.  App.  79,  58 
S.  E.   289. 

And  see  generally  6  Standard  Prog. 
681. 

12.  Cedartown  Cotton  &  Export  Co. 
-v.  Miles,  2  Ga.  App.  79,  58  S.  E.  289. 
See  generally  6  Standard  Proc.  682. 

13.  See  generally  the  title  "Negli- 
gence." 

14.  See  the  following:  Ala. — Kan- 
sas City,  M.  &  B.  R.  Co.  r.  Crocker, 
95  Ala.  412,  11  So.  262;  Mobile  &  O. 
R.  Co.  V.  George,  94  Ala.  199,  10  So. 
145;  Louisville  &  N.  R.  Co.  v.  Haw- 
kins, 92  Ala.  241,  9  So.  271;  Columbus 
&  W.  Ry.  Co.  V.  Bradford,  86  Ala.  574, 
6  So.  90;  Stephens  v.  Pierson,  8  Ala. 
App.  626,  62  So.  969;  Southern  R.  Co. 
V.  Bentley,  1  Ala.  App.  359,  56  So. 
249.       Cal.— Magee     v.     North     Pacific 
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ant  to  plead  if  he  wishes  to  rely  on  it/^  although  if  it  appears  from 
other  allegations  in  the  complaint  that  the  proximate  cause  of  the 
injury  was  the  act  of  the  servant,  he  must  negative  the  existence  of 
ne<^ligence  on  his  part.^*^  In  other  jurisdictions,  such  an  allegation 
is  necessary;^'  but  the  mere  fact  that  a  plaintiff  alleges  in  his  declara- 
tion that  he  was  in  the  exercise  of  due  care  will  not  render  it  proof 


Coast  K.  Co.,  78  Cal.  430,  21  Pac.  114, 
12    Am.    St.    Kep.     69;      Robinson     V. 
Western  Pac.  R.  Co.,  48  Cal.  409.     But 
see    Sehreiner    v.    Grant    Bros.,    3    Cal. 
App.   661,  86  Pac.  912.     Dl.— Crowe  v. 
Northwestern    Malt    &    Gram    Co.,    171 
111.  App.  285.    Ind. — Indiana  Bridge  Co. 
V.  Shepp,  182  Ind.  610,  108  N.   E.  107, 
Pittsburgh,   C.    C.   &   St.    L.   R.    Co.   v. 
Lightheiser,  163  Ind.  247,  71  N.  E.  218, 
660;    Little   Coal   Co.   v    O'Brien    (Ind. 
App.),    113    N.    E.    46.5;     Espcnlaub    r. 
Hcdderick,  52  Ind.  App.  139,  100  N.  E. 
382.     Kan. — Missouri    Pac.    Ry.   Co.   v. 
McCallv,    41    Kan.    639,    21    Pac.    574. 
Minn.— Rolseth  v.  Smith,  38  Minn.  li, 
35    N.    W.    565,    8   Am.   St.    Rep.     637. 
Mo. — Fisher    v.   Central   Lead   Co.,   156 
Mo.    479,    485,    56    S.    W.     1107      {dis- 
approving Epperson  v.  Postal  Tel.  Cable 
Co.,    155    Mo.    346,    50    S.    W.    795,    55 
S.   W.   1050);   Young   V.   Sehickle,   Har- 
rison &  Howard  Iron  Co.,  103  Mo.  324, 
15  S    W.  771;  Sterling  r.  Parker-Wash- 
ington   Co.,    185   Mo.   App.   192,    170    S. 
W.  1156.     Mont. — Michalsky  v.  Centen- 
nial Brew.    Co.,   48   Mont.    1,   134   Pac. 
307;    Hollenback   v.    Stone    &    Webster 
Eng.    Corp.,    46    Mont.    559,    129    I'ae. 
1058;   Vasby  v.  United   States   Gypsum 
Co.,  46  Mont.  411,  128  Pac.  606.     N.  T. 
Hall  V.  New  York  Tel.  Co.,  220  N.  Y. 
299,   115   N.   E.   704.     Va.— Chesapeake 
&  O.  Rv.   Co.  V.   Swartz,  115   Va.   723, 
80    S.    E.    568;    Penn    Foundry    Co.    v. 
Probst,  114  Va.  264,  76  S.  E.  323;  New- 
port   News    Pub.    Co,    v.    Beaumeister, 
104    Va.    744,    52    S.    E.    627.      W.    Va. 
Yates  V.  Crozer  Coal  &  C.   Co.,  76  W. 
Va.  50,  84  S.  E.  626;  Britton  v.  South 
Penn  Oil  Co.,  73  W.  Va.  792,  81  S.  E. 
525;  Berns  v.  Gaston  Gas  Coal  Co.,  27 
W.  Va.  285,  55  Am.  Rep.  30T. 

And  see  generally  6  Staxdard  Proc. 
683,  and  the  title  ''Negligence." 

[a]  In  Indiana  H)  under  the  Em- 
ployers' Liability  Act,  plaintiff  need 
not  allege  the  want  of  contributory 
negligence.  Chicago  &  E.  R.  Co.  v. 
Lain,  72  N.  E.  539  (iudgment  revcrftrd, 
79  N.  E.  547);  Pittsliurgh,  C.  C.  &  St. 
L.  Rv.  Co.  r.  Lightheiser,  163  Ind.  247, 
71  N.  E.  21 S,  660;  Boyd  v.  Brazil  Block 
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Coal  Co.  (Ind.  App.),  50  N.  E.  368. 
(2)  But  prior  to  this  statute  such  an 
allegation  was  necessary.  Bier  v.  Jef- 
fersonville,  M.  &  I.  R.  Co.,  132  Ind. 
78,  31  N.  E.  471;  Romona  Oolitic 
Stone  Co.  V.  Johnson,  6  Ind.  App.  550, 
33    N      E.    1000. 

1 5.  Pleading  contributory  negligence 
as  defense,   see  infra,  I,  F,  6,  e,   (III). 

16.  Michalsky  r.  Centennial  IBrew. 
Co.,  48  Mont.  1,  134  Pac.  307;  Hol- 
lenback (;.  Stone  &  Webster  Eng.  Corp., 
46  Mont.  559,  129  Pac.  1058. 

[a]  But  if  the  declaration  taken  as 
a  whole  clearly  shows  the  servant  to 
have  been  negligent,  an  allegation  that 
he  used  due  care  will  not  save  it  from 
being  demurrable.  Davis  Coal  Co.  i;. 
Polland,  158  Ind.  607,  62  N.  E.  492, 
92  Am.  St.  Rep.  319;  Donohoe  v.  Lons- 
dale Co.,  25  R.  L  187,  55  Atl.  326; 
Baumler  r.  Narragansett  Brew.  Co.,  23 
R.  I.  430,  50  Atl.   841. 

17.  See  the  following:  Ga. — Central 
of  Georgia  Ry.  Co.  v.  Ruff,  127  Ga. 
200,  56  S.  E.  290;  Charleston  &  West- 
ern Carolina  Ry.  Co.  v.  Miller,  113 
Ga.  15,  38  S.  E.  338  (where  action 
brought  under  the  common  law); 
Blackstono  v.  Central  Georgia  Rv.  Co., 
105  Ga.  380,  31  S.  E.  90.  Ky.— .ludd's 
Admx.  r.  Southern  Rv.  Co.,  171  Kv. 
832,  ISS  S.  W.  8S0.  Md.— State  to  use 
of  Dodson  r.  Baltimore  &  L.  R.  Co., 
77  Md.  489,  26  Atl.  865.  Mass.— Kil- 
berg  r.  Berrv,  16(5  Mass.  488,  44  N.  E, 
603.  N.  Y.— Redhead  r.  Dunbar  &  Sul- 
livan Dredging  Co.,  IK?  A]ip.  Div.  34, 
101  N.  Y.  Supp.  301.  P.  R.— Rosa  V. 
New  York  &  P.  R.  Steamship  Co.,  20 
Porto  Rico  439.  R.  I.— Russell  v.  Riv- 
erside Worsted  Mills,  24  R.  I.  591,  54 
Atl.  375.  Vt— Bouchard  v.  Central 
Vermont  R.  Co.,  S7  Vt.  399,  89  Atl. 
475,  L.   l^   A.    1915C,  33. 

fa]  Sufficient  Averment.  —  An  al- 
legation tliat  the  injury  was  caused 
".solely  on  account  of  the  negligence 
of  the  defendant  in  the  premises," 
sufficiently  negatives  contributory  neg- 
ligence. Bouchard  r.  Central  Vermont 
R.  Co.,  87  Vt.  399,  89  Atl.  475,  L.  E. 
A.   1915C,  33. 
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against  a  demurrer,  if  such  allegation  is  inconsistent  with  the  other 
allegations  contained  in  the  declaration." 

(3.)  Assumption  of  BisTc. —  (a.)  Necessity  .for.  ■ — In  some  jurisdictions, 
and  in  the  absence  of  statute,  the  plaintiff  must  negative  the  fact  of 
an  assumption  by  him  of  the  risks  of  his  employment. ^^  But  there 
is  authority  to  the  effect  that  assumption  of  risk  is  matter  of  de- 
fense, and  need  not  be  affirmatively  pleaded  in  the  declaration  or 
complaint. ^°  Where  the  assumption  of  the  risk  of  the  employment 
is  not  a  defense  under  the  statute,  it  need  not  be  negatived  by  the 
plaintiff.^^ 

(b.)    Sufficiency  of  Allegations The   negation   of   the   assumption   of 

the  risk  may  be  set  out  in  general  terms.^^  But  should  the  pleader, 
after  making  the  general  allegation,  also  attempt  to  state  the  facts 
Bpecifically,  the  specific  allegations  will  control.^^    An  allegation  stat- 


18.  Russell  V.  Eiverside  Worsted 
Mills,   24  R.  I.  591,  54  Atl.   375. 

19.  See  the  following:  U.  S.— Wheel- 
er V.  Oak  Harbor  H.  L.  &  H.  Co.,  126 
Fed.  348,  61  C.  C.  A.  250;  Fortin  v. 
Manville  Co.,  128  Fed.  642.  Ind. 
American  Car  &  Fdry.  Co.  v.  Williams, 
113  N.  E.  252;  American  Rolling  Mill 
Co.  V.  Hullinger,  161  Ind.  673,  67  N.  E. 
986,  69  N.  E.  460;  Consolidated  Stone 
Co.  V.  Summit,  152  Ind.  297,  53  N.  E. 
235;  Peterson  V.  New  Pittsburgh  Coal 
&  Coke  Co.,  149  Ind.  260,  49  N.  E. 
8,  63  Am.  St.  Rep.  289;  Louisville  & 
N.  R.  Co.  V.  Kemper,  147  Ind.  561,  47 
N.  E.  214;  Evansville  &  T.  H.  R.  Co. 
V.  Duel.  134  Ind.  156,  33  N.  E.  355; 
Louisville,  N.  A.  &  C.  R.  Co.  r.  Corps, 
124  Ind.  427,  24  N.  E.  1046,  8  L.  R.  A. 
636;  Toledo,  St.  L.  &  W.  R.  Co.  V. 
Cowan,  61  Ind.  App.  375,  112  N.  E. 
23;  Chicago  &  B.  Stone  Co.  v.  Nelson, 
32  Ind.  App.  355,  69  N.  E.  705;  Nor- 
ton-Reed Stone  Co.  v.  Steele,  32  Ind. 
App.  48,  69  N.  E.  198.  S.  C— Hix  V. 
Belton  Mills,  69  S.  C.  273,  48  S.  E. 
96.  Vt.— Pette's  Admr.  v.  Old  English 
Slate   Quarry,   90   Vt.    87,   96   Atl.   59G. 

See  also  Carney  v.  Marquette  Third 
Vein  Coal  Min.  Co.,  175  111.  App.  139, 
affirmed,    260    111.    220,    103    N.    E.    204. 

20.  See  the  following:  Ala. — South- 
ern Car  &  Foundry  Co.  v.  Jennings,  137 
Ala.  247,  34  So.  i002.  Cal.— Jacobson 
V.  Oakland  Meat  &  Packing  Co.,  161 
Cal.  425,  119  Pac.  653;  Bird  v.  Utica 
Gold  Min.  Co.,  2  Cal.  App.  672,  86  Pac. 
509.  Conn. — Vickery  x\  New  London 
Northern  R.  Co..  87"  Conn.  634,  89  Atl. 
277  (extraordinary  risks);  Worden  v. 
Gore-Meenan  Co.,  83  Conn,  642,  78  Atl. 
422,  extraordinary  risk.  III. — Moore  v. 
Industrial  Const.  Co.,  181  111.  App.  630. 


la. — Kenyon  v,  Illinois  Cent.  R.  Co., 
173  Iowa  484,  155  N.  W.  810.  Me. 
Janilus  v.  International  Paper  Co.,  112 
Me.  519,  92  Atl.  653,  assumption  of 
extraordinary  risks  need  not  be  nega- 
tived. R.  I. — Lee  v.  Reliance  Mills 
Co.,  21  R.  I.  322,  43  Atl.  536.  Va. 
Chesapeake  &  O.  Ry.  Co.  v.  Swartz,  115 
Va.  723,  80  S.  E.  568;  Penn  Foundry 
Co.  V.  Probst;  114  Va.  264,  76  S.  E. 
323.  Wash.— McLeod  v.  Chicago,  M.  & 
P.  S.  Ry.  Co.,  65  Wash.  62,  117  Pac. 
749.  W.  Va.— Yates  v.  Crozer  Coal  & 
C.  Co.,  76  W.  Va.  50,  84  S.  E.  626. 

And  see  generally  6  Standard  Proc. 
684,  and  the  title   "Negligence." 

Pleading  as  defense,  see  infra,  I,  F, 
6,   c,    (IV). 

21.  Kokomo  Brass  Wks.  v.  Doran, 
59  Ind.  App.  583,  105  N.  E.  167;  Path 
Const.  Co.  V.  Bausmerth,  33  Ohio  Cir. 
Ct.  Rep.  382  (judgment  affirmed,  87 
Ohio  St.  509,  102  N.  E.  1123);  Mil- 
burn  Wagon  Co.  v.  Gawronski,  33  Ohio 
Cir.  Ct.  Rep.  1,  judgment  affirmed,  81 
Ohio  St.  565,  91  N.  E.  1134. 

22.  Louisville,  E.  &  St.  L.  C.  Ry. 
Co.  V.  Hicks,  11  Ind.  App.  588,  595,  37 
N.  E.  43,  39  N.  E.  767. 

[a]  But  it  is  not  sufficient  to  leave 
an  allegation  of  a  material  fact  of  this 
character  to  depend  upon  or  to  be 
shown  by  mere  recitals  or  inferences- 
McElwaine-Richards  Co.  v.  Wall,  159 
Ind.  557,  65  N.  E.  753. 

23.  Bresette  v.  E.  B.  &  A.  L.  Stone 
Co.,  162  Cal.  74,  121  Pac.  312;  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.  v.  Powers, 
173  Ind.  105,  88  N.  E.  1073,  89  N.  E. 
485;  Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
r.  Morrey,  172  Ind.  513,  88  N.  E.  932; 
Louisville,   E.    &    St.    L.    C.    R.   Co.   v. 
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ing  that  the  plaintiff  did  not  know  of  the  defect  sufficiently  negatives 
the  plaintiff's  assumption  of  the  risks.^* 

(H.)  Averments  OF  Damages. — The  general  rules  governing  the 
pleading  of  damages  in  actions  for  injuries  to  persons  arising  out  of 
negligence  are  applical)le  in  such  actions.-* 

(in.)  Joinder  of  Coiints.^^  —  A  common  law  count  for  injuries  to  a 
serwant  may  he  joined  with  one  under  an  employer's  liability  act,^^ 
though  the  authorities  are  in  conflict  as  to  the  propriety  of  such  pro- 
cedure in  the  absence  of  statute."  But  a  count  in  tort  for  personal 
injuries  to  the  servant  cannot  be  joined  with  one  on  a  contract  of 
insuranoe  against  aeeidents  '^^  It  has  been  held  that  a  count  on  an 
instrument  given  on  a  compromise  may  be  joined  with  one  on  the 
original  cause  of  action  for  the  injury. ^'^ 

The  usual  practice  obtains  in  such  suits  of  presenting  plaintiff's 
cause  of  action  in  different  counts  to  meet  the  different  phases  of 
the  evidence  likely  to  be  introduced." 

(IV.)  Joinder  of  Grounds    in  Same  Covmt.  —The  rule  obtains  in  actions 


Hieks,  11  Ind.  App.  588,  595,  37  N.  E. 
43,  39  N.  E.  767. 

24.  Elie  V.  C.  Cowles  &  Co.,  82  Conn. 
236,  73  Atl.  258;  Vandalia  Coal  Co.  v. 
Price,  178  Ind.  546,  97  N.  E.  429; 
Indianapolis  Abattoir  Co.  v.  Neidlin{];er, 
174  Ind.  400,  92  N.  E.  169;  Bruilctts 
Creek  Coal  Co.  v.  Pomatto,  172  Ind. 
288,  88  N.  E.  606;  National  Fire  Roof- 
ing Co.  V.  Smith,  55  Ind.  App.  124,  99 
N.  E.  829.  But  see  Gould  v.  Aurora,  E. 
&  C.  Ry.  Co.,  141  111.  App.  344,  allega- 
tion held  not  equivalent  to  an  allega- 
tion of  non  assumption. 

25.  See  generally  13  Standard  Pboc. 
300,  et  seq. 

[a]  An  allegation  of  incapacity  to 
perform  work  carries  with  it  and  is 
equivalent  to  an  allegation  of  loss  of 
time  from  work  and  labor.  Inter- 
national &  G.  N.  R.  Co.  r.  Shaughnessy 
(Tex.  Civ.  App.),  81  S.  W.   1026. 

[b]  An  allegation  that  prior  to 
]ilaintifT's  disability  he  was  earning  a 
sum  specified  in  the  allegation,  amounts 
to  an  allegation  as  to  the  reasonable 
value  of  the  servant's  time.  Galveston, 
H.  &  S.  A.  R.  Co.  r.  Roth,  37  Tex. 
Civ.  App.  610,  84  S.   W.  1112. 

26.  See  generally  the  title  "Join- 
der of  Actions." 

27.  See  the  following:  Ala. — Ex 
parte  Atlantic  Coast  Line  R.  Co.,  190 
Ala.  132,  67  So.  256  {reversing  9  Ala. 
App.  499,  63  So.  693.  recovery  can 
onlv  be  had  under  one) ;  Sloss  Iron  & 
Steel  Co.  r.  Tilsnn,  141  Ala.  152,  37  So. 
427.  See  also  Alabama  G.  S.  R.  Co. 
V.   Neal,   S   Ala.    App.   591,  62  So.   554. 
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Ark.— Midland  Valley  R.  Co.  v.  En- 
nis,  109  Ark.  206,  159  S.  W.  214,  HI. 
Marquette  Third  Vein  Coal  Co.  r.  Die- 
lie,  208  111.  116,  70  N.  E.  17  (when 
both  are  based  on  the  same  facts); 
Price  V.  Clover  Leaf  Coal  Min.  Co.,  188 
111.  App.  27.  Minn. — Mayberry  v. 
Northern  Pac.  R.  Co.,  100  Minn.  79,  110 
N.  W.  356,  12  L.  R.  A.  (N.  S.)  675. 
Mo. — Austin  V.  Bluff  City  Shoe  Co., 
176  Mo.  App.  546,  158  S.  W.  709.  N.  Y. 
Payne  v.  New  York,  S.  &  W.  R.  Co., 
201  N.  Y.  436,  95  N.  E.  19;  Monigan 
V.  Erie  R.  Co.,  99  App.  Div.  603,  91  N. 
Y.   Supp.   657. 

See  also  Fergason  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  63  Fed.  177;  Beuttel  r. 
Chicago,  M.  &  St.  P.  R.  Co.,  26  Fed. 
50,  as  to  the  propriety  of  charging 
common  law  and  statutory  action  in 
the  same  count.  Compare  Helms  V. 
Northern   Pac.   R.   Co.,   120  Fed.   389. 

See  generally  14  Standard  Proc.  697 
et    seq. 

Election  between,  sec  snpra,  1,  F,  2. 

28.  Mavberrv  r.  Northern  Pac.  R. 
Co..  100  MiTin.'79,  110  N.  W.  356,  12 
L.   R.  A.   (N.   S.)    675. 

29.  G.  A.  Duerlcr  Mfg.  Co.  v.  Dull- 
nig  (Tex.  Civ.  App.),  83  S.  W.  8S9, 
ajTirmcd,  87  S.    W.  332. 

Joinder  of  contract  and  tort  actions, 
see   geiu'rally    14   Standard   Pkoc.   714. 

30.  Kirbv  Lumb.  Co.  r.  Chambers, 
41  Tex.  Civ."  App.  632,  95  S.  W.  607. 

31.  Crane  r.  T.  J.  Congleton  &  Bros. 
(Kv.),  116  S.  W.  341;  Seal  r.  Virginia 
Portland   Cement  Co.,  108  Va.  806,  63 
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for  injuries  to  employees  that  two  or  more  causes  of  action  cannot 
be  joined  in  the  same  count.^^  Plaintiff  may  allege  in  one  count  all 
the  facts  which  he  claims  contributed  to  or  caused  the  accident,  how- 
gygj..33  j^jj(j  ii^Q  complaint  ^\ill  be  considered  as  being  in  one  count, 
although  in  form  it  sets  up  two  causes  of  action.^* 

b.  Bill  of  Particulars.  —  It  is  sometimes  necessary  by  reason  of  the 
failure  of  the  complaint  to  sufficiently  state  the  facts  to  require  plain- 
tiff to  furnish  a  bill  of  particulars.^* 


S.     E.     705.      See     generally    the     title 
"Joinder  of  Actions." 

32.  See  the  following:  U.  S. — Bank- 
son  V.  Illinois  Cent.  R.  Co.,  196  Fed. 
171,  construing  Iowa  statute.  Miss. 
Yazoo  &  M.  V.  R.  Co.  v.  Wallace,  90 
Mis3.  609,  43  So.  469,  122  Am.  St. 
Rop.  321,  cannot  join  common  law  ac- 
tion and  one  arising  under  constitution 
in  same  count.  R.  I. — Laporte  v.  Cook, 
20  R.  I.  261,  38  Atl.  700.  Va.— Seal  v. 
Virginia  Portland  Cement  Co.,  108  Va. 
806,   62   S.  E.   795. 

[a]  A  count  charging  several  separ- 
ate and  distinct  breaches  of  duty  on 
the  part  of  the  employer  is  demurrable. 
Flvnn  V.  International  Power  Co.,  24 
R.^  I.  291,  52  Atl.  1089;  Laporte  v. 
Cook,  20  R.  I.  261,  38  Atl.  700.  Com- 
pare Mew  V.  Charleston  &  S.  Rv.  Co., 
55  S.  C.  90,  32  S.  E.  828. 

33.  Ind. — Knickerbocker  Ice  Co.  V. 
Grav,  171  Ind.  395,  84  N.  E.  341.  Mo. 
Richardson  v.  St.  Louis  &  H.  R.  Co., 
223  Mo.  325,  123  S.  W.  22.  N.  Y. 
Payne  v.  New  York,  S.  &  W.  R.  Co.,  201 
N.  Y.  436,  95  N.  E.  819,  reversing  141 
App.  Div.  833,  125  N.  Y.  Supp.  1011. 

[a]  Combination  of  Causes  May  Be 
Alleged. — Plaintiff  may  ascribe  the  in- 
jury suffered  to  concurrent,  coalescing 
breaches  of  duty  under  two  or  more 
subdivisions  of  the  employer's  liability 
act,  thereby  constituting  a  single  cause 
of  action.  Louisville  &  N.  R.  Co.  v. 
Fitzgerald,  161  Ala.  397,  49  So.  860. 
To  same  effect,  see  Kansas  City,  M.  & 
B.  R.  Co.  V.  Burton,  97  Ala.  240,  12 
So.  88;  Flynn  V.  Staples,  34  App.  Cas. 
(D.  C.)  92.  Compare  Louisville  &  N. 
R.  Co.  V.  Orr,  94  Ala.  602,  10  So.  167. 

34.  Lake  Shore  &  M.  S.  R.  Co.  V. 
Mvors,  52  Ind.  App.  59,  98  N.  E.  654, 
100  N.  E.  313;  Payne  v.  New  York,  S. 
&  W.  R.  Co.,  201  N.  Y.  436,  95  N.  E. 
19  {reversing  141  App.  Div.  833,  125 
N.  Y.  Supp.  1011);  Chrosciel  v.  New 
York  Cent.,  etc.  R,  Co.,  174  App.  Div. 
175,  159  N.  Y.  Supp.  924. 


fa]  When  the  complaint  sets  forth 
facts  which  would  render  a  defendant 
liable  to  an  injured  employe  under  the 
common  law,  and  also  under  a  state 
employer's  liability  statute,  as  well  as 
a  federal  statute  to  the  like  effect, 
there  is  but  a  single  cause  of  action 
stated,  although  based  on.  several 
grounds  of  liability,  and  plaintiff  can- 
not be  compelled  to  separately  state 
and  number  the  facts  relied  on  to  sup- 
port an  action  on  each  ground  of  lia- 
bility as  a  separate  and  distinct  cause 
of  action.  Pavne  v.  New  York,  S.  & 
W.  R.  Co.,  201"n.  Y.  436,  95  N.  E.  19, 
reversing  141  App.  Div.  833,  125  N.  Y. 
Supp.  1011.  See  also  National  Fuel  Co. 
r.  Green,  50  Colo.  307,  115  Pac.  709; 
Chicago  &  E.  R.  Co.  v.  Lain  (Ind. 
App.),  72  N.  E.  539. 

35.  King  V.  Brookfield,  72  App.  Div. 
483,  76  N.  Y.  Supp.  604  (to  show  in 
what  respect  defendant  was  negligent) ; 
Chesapeake  &  O.  R.  Co.  v.  Swartz, 
115  Va.  723,  80  S.  E.  568.  See  gener- 
ally the  title  "BiUs  of  Particulars." 

For  bill  of  particulars  on  account  of 
uncertainty  in  pleading,  see  4  Standaed 
Proc.  861. 

[a]  Where  the  injury  was  caused 
by  defective  machinery  (1),  defend- 
ant is  sometimes  entitled  to  a  bill  of 
particulars  as  to  the  respects  in  which 
the  machine  is  defective  and  unsafe 
(Daly  r.  Bloomincrdale,  71  App.  Div. 
563,  76  N.  Y.  Supp.  131;  Wilson  v. 
American  Steel,  etc.  Co.,  56  App.  Div. 
527,  67  N.  Y.  Supp.  508;  Nellis  V. 
Brown-Leipe  Gear  Co.,  128  N.  Y.  Supp. 
756.     See  also  4  Standard  Proc.  384), 

(2)  the  place  where  plaintiff  worked 
when  he  was  injured  (Nellis  v.  Brown- 
Leipe  Gear  Co.,  128  N.  Y.  Supp.  756), 

(3)  the  name  of  the  superintendent  or 
vice  principal  (Nellis  V.  Brown-Leipe 
Gear   Co.,   128    N.   Y.   Supp.    756),   and 

(4)  the  rules  which  should  have  been 
promulgated  (Nellis  v.  Brown-Leipe 
Gear    Co.,    128    N.    Y.    Supp.    756),    or 

(5)  which,   if   promulgated,   were   vio- 
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c.  Plen  or  Ansivcr.  —  (I.)  Generally.  — The  plea  or  answer  of  a 
master  in  an  aetion  by  a  servant  to  recover  for  personal  injuries  must 
conform  generally  to  the  rules  governing  the  form  and  sufficiency 
of  such  pleadings  in  similar  actions.^" 

(II.)  Setting  Up  Failure  To  Give  Notice  of  Injury  as  Defense."  . —  That 
the  employee  failed  to  give  notice  of  injury,  wiiere  re(iuircd  by  statute 
as  a  prerequisite  to  an  action  for  injuries,  must  be  pleaded  in  order 
to  be  availed  of  as  a  defense.^' 

(III.)  Setting  Up  Defense  of  Contributory  Negligence.39  —  In  accordance 
■with  general  rules  elsewhere  discussed/*^  if  it  is  sought  to  rely  upon 
the  negligence  of  the  plaintiif  as  a  defense,  the  same  must  be  specially 
pleaded,*^  unless  the  plaintiff's  evidence  discloses  that  he  was  guilty 


lated.  Nellis  v.  Brown-Leipe  Gear  Co., 
128   N.  Y.   Supp.   756. 

[b]  As  to  Place  of  Injury,  etc. 
(1)  Defendant  is  entitled  to  the  par- 
ticulars in  what  respects  it  is  claimed 
the  place  of  the  injury  was  not  a  safe 
place  to  work  (Dalv  r.  Bloomingdale, 
71  App.  Div.  56;},  76  N.  Y.  Supp.  131; 
O'Leary  v.  Candee,  60  N.  Y.  Supp. 
1103),  and  (2)  also  the  nature  of  the 
accident  causing  the  injury.  Daly  v. 
Bloomingdale,  71  App.  Div.  563,  76  N. 
Y.  Supp.   131. 

fc]  When  it  is  charged  that  defend- 
ant failed  to  provide  temperate  co- 
employes  for  the  person  injured,  the 
names  and  position  of  the  employes 
whose  competency  is  attacked  must  be 
furnished.  Field  v.  New  York  Central 
&  H.  R.  R.  Co.,  35  Misc.  Ill,  71  N.  Y. 
Supp.  220. 

36.  See  generally  the  titles,  "An- 
swers:" "Injuries  to  Persons  and 
Property ; "    "  Pleas. ' ' 

[aj  If  it  assumes  to  meet  the  whole 
of  a  comijlaint,  it  must  do  so.  Postal 
Tel.  Cable  Co.  v.  Hulsey,  132  Ala.  444, 
31  So.  527.  See  also  2  Standard  Pkoc. 
67. 

[b]  Inconsistent  Defenses.  —  A  de- 
fendant may  in  addition  to  pleading 
the  general  issue  and  assumption  of 
risk,  also  plead  that  the  P"'ederal  Em- 
ployer's Liability  Act  applied,  the  de- 
fenses not  being  inconsistent.  Flan- 
ders V.  Georgia  Southern  &  F.  R.  Co., 
68  Fla.  479,  67  So.  68.  See  generally 
2  Standard  Vnor.  26,  et  s^rj. 

37.  Necessity  for  averring  notice  of 
Injury  in  declaration  or  complaint,  see 
tupra,  I,  F,  6,  a,  (TI),  (D). 

38.  See  Amberg  r.  Kinlev,  160  App. 
Div.  232,  145  N.  Y.  Supp.  .394;  Maurer 
V.  Northwestern  Iron  Co.,  151  Wis  172, 
138  N.  W.  636.     See  also  Lange  v.  Un- 
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ion  Pac.  R.  Co.,  126  Fed.  338,  62  C. 
C.  A.  48,  holding  that  the  answer 
properly  raised  the  failure  to  give  no- 
tice and  the  court  deemed  it  unneces- 
sary to  pass  on  the  question  whether 
or  not  it  should  have  been  pleaded  in 
the    petition. 

Notice  of  injury  as  prerequisite  to 
suit,   see  siijyra.  1,  F,   3. 

39.  Negativing  contributory  negli- 
gence as  a  defense,  see  supra,  I,  F,  6, 
a,   (II),    (G),   (2). 

40.  See  generally  the  title  "Negli- 
gence." 

4I0  See  the  following:  Ala. — Clinton 
Min.  Co.  V.  Bradford,  192  Ala.  576,  69 
So.  4;  Mobile  Electric  Co.  v.  Sanges, 
169  Ala.  341,  53  So.  176,  Ann.  Cas. 
1912B,  461;  Alabama  G.  S.  R.  Co.  v. 
Roach,  110  Ala.  266,  20  So.  132;  Louis- 
ville &  N.  R.  Co.  V.  Mothershed,  110 
Ala.  143.  20  So.  67;  Tennessee  C.  &  I. 
R.  Co.  r.'  Ilerndon,  100  Ala.  451,  14  So. 
L'87;  Birmingham  F.  &  M.  Co.  v.  Gross, 
97  Ala.  220,  12  So.  36;  Tennessee  C.  & 
I.  R.  Co.  r.  Haves,  97  Ala.  201,  12  So. 
98;  Kansas  Citv  M.  &  B.  R.  Co.  v. 
Crocker,  95  Ala.  412,  11  So.  262;  Ten- 
nessee Coal,  I.  &  R.  Co.  V.  Barker,  6 
Ala.  App.  413,  60  So.  486.  Cal.— Crabbe 
('.  Mammoth  Channel  Gold  Min.  Co., 
168  Cal.  500,  143  Pac.  714.  Fla. 
Brand  v.  Atlantic  Coast  Line  R.  Co., 
64  Fla.  184,  59  So.  ;m6;  Taylor  v. 
Prairie  Pol)blo  Phosphate  Co.,  61  Fla. 
455,  54  So.  904.  la. — Ford  v.  Chicago, 
R.  L  &  P.  Ry.  Co.,  106  Iowa  85,  75  N. 
W.  650.  La". — Jones  v.  Kansas  City 
Southern  R.  Co.,  137  La.  178,  68  So. 
401,  under  Federal  Employers'  Liabil- 
ity Act.  Mo. — Adams  v.  MeCormick 
Harvesting  Mach.  Co.,  110  Mo.  App. 
367,  86  S.  \V.  484.  Mont. — Stewart  V. 
Pittsburg  &  M.  Copper  Co.,  12  Mont. 
200,  111  Pac.  723.     N.  Y.— Robinson  v. 
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of  contributory  negligence,  when  defendant  has  a  right  to  take  ad- 
vantage of  such  defense  without  specially  pleading  it.*^ 

Under  the  federal  Employers'  liability  Act  contributory  negligence 
cannot  be  pleaded  in  bar;  but  may  be  considered  in  mitigation  of 
damages.*^ 

Sufficiency .4*  —  While  a  general  averment  of  contributory  negligence 
on  the  part  of  the  servant  is  sufficient  under  some  circumstances,** 
a  plea  of  contributory  negligence  ordinarily  should  aver  the  facts 
constituting  the  contributory  negligence  interposed  as  a  defense;*' 
and  must  predicate  the  matters  therein  set  up  as  a  proximate  cause 
of  the  injury,*^  Defendant  is  not  required  to  plead  facts  which  show 
that  an  injury  came  from  a  cause  different  from  that  claimed  by  the 
plaintiff.*^ 


Ocean  S.  S.  Co.,  162  App.  Div.  169,  147 
N.  Y.  Supp.  310.  N,  C— Fleming  v. 
Norfolk  Southern  E.  Co.,  160  N.  C.  196. 
76  S.  E.  212;  Womble  v.  Merchants' 
Grocery  Co.,  135  N.  C.  474,  47  S.  E. 
493. 

But  see  Andrews  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  96  Wis.  348,  71  N.  W. 
372. 

[a]  A  plea  of  contributory  negli- 
gence is  not  an  apt  plea,  when  the  com- 
plaint is  not  based  on  negligence. 
Huntsville  Knitting  Mills  Co.  V.  But- 
ner,   194  Ala.   317,  69   So.  960. 

42.  Owl  Creek  Coal  Co.  v.  Goleb, 
210  Fed.  209,  127  C.  C.  A.  27. 

[a]  Denial  Sufficient  When. — A  de- 
nial of  plaintiff's  allegation  that  he 
was  without  fault  raises  the  issue  of 
contributory  negligence.  Hutchings  v. 
Mills  Mfg.  Co.,  68  S.  C.  512,  47  S.  E. 
710. 

43.  Southern  E.  Co.  v.  Fisher  (Ala.), 
74  So.  580;  Southern  E.  Co.  v.  Peters, 
194  Ala.  94,  69  So.  611;  Jones  r.  Kan- 
sas City  Southern  E.  Co.,  137  La.  178, 
68    So.   401. 

44.  See  generally  the  title  "Negli- 
gence. ' ' 

45.  Allen  v.  S.  H.  Bolinger  &  Co., 
129  La.  375,  56  So.  321;  Chicago,  B.  & 
Q.  E.  Co.  V.  Oyster,  58  Neb.  1,  78  N. 
W.  359,  holding  that  a  general  aver- 
ment of  contributory  negligence  is 
good  against   a  demurrer   ore  tenus. 

46.  Illinois  Cent.  E.  Co.  v.  Lowery, 
184  Ala.  443,  63  So.  952,  49  L.  E.  A. 
(N.  S.)  1149;  Brown  v.  St.  Louis  &  S. 
F.  E.  Co.,  171  Ala.  310,  55  So.  107; 
Southern  E.  Co.  v.  Jackson,  133  Ala. 
384,  31  So.  988;  Louisville  &  N.  E.  Co. 
V.  Markee,  103  Ala.  160,  15  So.  511,  49 
Am.  St.  E-ei).  21;  Tennessee  C.  L  &  E.  E. 
Co.  V.  Herndon,  100  Ala.  451,  14  So.  287. 
See  also:  Ala. — Bear  Creek  Mill  Co.  v- 


Parker,  134  Ala.  293,  32  So.  700.  CaL 
Crabbe  v.  Mammoth  Channel  Gold 
Min.  Co.,  168  Cal.  500,  143  Pac.  714. 
S.  C. — Charping  v.  Toxaway  Mills,  70 
S.    C.   470,   50    S.    E.    186. 

[aj  A  plea  which  is  merely  equiva- 
lent to  a  general  averment  of  negli- 
gence, is  not  sufficient  as  alleging  con- 
tributory negligence.  Southern  E.  Co. 
V.  Guyton,  122  Ala.  231,  25  So.  34. 

47.  Bear  Creek  Mill  Co.  v.  Parker, 
134  Ala.   293,  32  So.   700. 

fa]  Connection  With  Injury. 
"While  the  pleader  may  charge  the 
contributory  negligence  in  general 
terms,  yet  he  must  plead  the  facts  of 
such  negligence,  and  the  facts  pleaded 
must  show  a  casual  connection  with 
the  injury."  Crabbe  v.  Mammoth 
Channel  Gold  Min.  Co.,  168  Cal.  500, 
143  Pae.   714. 

[b]  Capacity  of  Infant  Employe. 
In  an  action  for  injuries  sustained  by  a 
youthful  servant,  a  plea  of  contributory 
negligence  is  insufficient  that  fails  to 
allege  plaintiff's  capacity  to  appre- 
ciate the  danger.  Cole  v.  Sloss-Shef- 
field  S.  &  I.  Co.,  186  Ala.  192,  65  So. 
177,  Ann.   Cas.   1916E,  99. 

fc]  Safe  Place  for  Working. — A 
plea  of  contributory  negligence  for 
failing  to  choose  a  safe  place  in  which 
to  work  is  bad,  if  it  fails  to  allege 
that  a  safe  place  was  known  or  ap- 
parent to  plaintiff.  Southern  Ey.  Co. 
V.  McGowan,  149  Ala.  440,  43  So.  378. 

[dj  Sufficient  Plea. — A  plea  alleg- 
ing that  plaintiff  went  in  between  cars 
to  make  a  coupling  when  it  was  un- 
necessary and  that  his  going  between 
the  cars  was  the  proximate  cause  of 
his  injury  is  good.  Huggins  v.  South- 
ern e'.  Co.,  148  Ala.  153,  41  So.  85Q. 

48.  Peterson  v.  Chicatro,  B.  &  Q.  R. 
Co.,  131  Minn.  266,  154  N.  W.  1093. 
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(IV.)  Setting  Up  Defense  of  Assumption  of  Risk.  —  Where  the  plaintiff 
is  required  to  negative  his  assumption  of  any  risks  in  setting  up  his 
cause  of  action,*"  the  defendant  need  not  aver  such  fact,  but  may- 
take  advantage  of  it  under  the  plea  of  a  general  denial.'*'  So  also, 
in  some  jurisdictions  it  is  unneeessaiy  for  the  defendant  to  affirmative- 
ly plead  tliat  the  plaintiff  assumed  the  risk  of  his  employment," 
evidence  of  such  fact  being  admissilile  under  the  general  issue  or 
general  denial."  Generally,  however,  the  defense  of  assumption  of 
risk  by  the  servant,  to  be  available,  must  be  specially  pleaded  by  the 
employer,"  unless  it  affirmatively  appears  from  the  plaintiff's  plead- 


49.  Negativing  assumption  of  risk 
as  defense,  see  supra,  I,  F,  6,  a,  (II), 
(G),    (3). 

50.  American  Car  &  Foundry  Co.  v. 
Clark,  32  Ind.  App.  644,  70  N.  E.  828. 

51.  u  s.— Owl  Creek  Coal  Co.  v. 
Goleb,  210  Fed.  209,  127  C.  C  A.  27 
(under  Wyoming  law);  Chicacro,  B.  & 
Q  R  Co.'f.  Shalstrom,  195  Fed.  725, 
lis  C.  C.  A.  515,  45  L.  R.  A.  (N.  S.) 
387.  la. — Woodworth  t".  Iowa  Cent. 
R.  Co.,  170  Iowa  697,  149  N.  W.  522; 
Cashman  t".  E.  I.  Du  Pont  De  Nemours 
Powder  Co.,  169  Iowa  306,  151  N.  W. 
394-  Duffey  v.  Consolidated  Block  Coal 
Co.,'  147  Iowa  225,  124  N.  W.  609,  30 
L.  R.  A.  (N.  S.)  1067;  Martin  v.  Des 
Moines  Edison  Light  Co.,  131  Iowa  724, 
106  N.  W.  359;  Sankey  r.  Chicago,  R. 
I.  &  P.  R.  Co.,  118  Iowa  39,  91  N.  W. 
S'^O  Neb. — Evans  Ldry.  Co.  t'.  Craw- 
ford, 67  Neb.  153,  93  N.  W.  177,  94  N. 
W.  814. 

[a]  But  the  assumption  of  risk  in- 
cident to  the  negligence  of  the  defend- 
ant must  be  affirmatively  pleaded  to 
enable  the  defendant  to  avail  himself 
thereof.  Woodworth  v.  Iowa  Cent.  R. 
Co.,  170  Iowa  697,  149  N.  W.  522;  Cash- 
man  V.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.,  169  Iowa  306,  151  N.  W. 
394-  Duffey  r.  Consolidated  Block  Coal 
Co.,'  147  Iowa  225,  124  N.  W.  609,  30 
L.  R.  A.  (N.  S.)  1067;  Martin  v.  Des 
Moines  Edison  Light  Co.,  131  Iowa  724, 
106  N.  W.  359;  Sankev  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  118  Iowa  39,  91  N.  W. 
820. 

52.  Woodworth  i^  Iowa  Cent.  R.  Co., 
]70  Towa  697,  149  N.  W.  522;  Cash- 
man  r.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.,  169  Iowa  306,  151  N.  W. 
394;  Duffey  v.  Consolidated  Block  Coal 
Co.,  147  Iowa  225,  124  N.  W.  609,  30 
L.  R.  A.  (N.  S.)  1067;  Martin  v.  Des 
Moines  Edison  Light  Co.,  131  Iowa 
724,  106  N.  W.  359;  Sankey  v.  Chicago, 
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R.  L  &  P.  R.  Co.,  118  Iowa  39,  91  N. 
W.  820. 

53.  See  the  following:  U.  S. — Lu- 
cid V.  E.  I.  Du  Pont  de  Nemours  Pow- 
der Co.,  199  Fed.  377,  118  C  C.  A.  61, 
L.  R.  A.  1917E,  182  (construing  Cali- 
fornia statute) ;  Oregon  Short  Line  & 
U.  N.  R.  Co.  V.  Tracy,  66  Fed.  931,  14 
C.  C.  A.  199.  Ala.— Mobile  Electric 
Co.  V.  Sanges,  169  Ala.  341,  53  So.  176, 
Ann.  Cas.  1912B,  461;  Brvaut  r.  Ala- 
bama G.  S.  R.  Co.,  155  Ala.  368,  46 
So.  484;  First  Nat.  Bank  r.  Cliandler, 
144  Ala.  2S6,  39  So.  822,  113  Am.  St. 
Rep.  39;  Western  R.  Co.  V.  Russell,  144 
Ala.  142,  39  So.  311,  113  Am.  St.  Rep. 
24;  Southern  R.  Co.  r.  Coins,  1  Ala. 
App.  370,  56  So.  253.  Ark.— Clark 
Lumb.  Co.  V.  Johns,  98  Ark.  211,  135 
S.  W.  892.  Fla. — Tavlor  v.  Prairie 
Pebblo  Phosphate  Co.,  61  Fla.  455,  54 
So.  904;  Southern  Turp.  Co.  v.  Doug- 
lass, 61  Fla.  424,  54  So.  385;  German 
Amer.  Lumb.  Co.  v.  Brock,  55  Fla.  577, 
46  So.  740;  Atlantic  Coast  Line  R.  Co. 
V.  Bcazlev,  54  Fla.  311,  45  So.  761. 
Ind.  Ter.-^Missouri,  K.  &  T.  R.  Co.  v. 
Wilhoit,  6  Ind.  Ter.  534,  98  S.  W.  341. 
la. — Nicholaus  v.  Chicago,  R.  I.  &  P. 
Rv.  Co.,  90  Iowa  85,  57  N.  W.  694; 
Maves  v.  Chicago,  R.  L  &  P.  R.  Co., 
63  Iowa  562,  14  N.  W.  340,  19  N.  W. 
680;  Wells  v.  Burlington,  C.  R.  &  N.  R. 
Co.,  56  Iowa  520,  9  N.  W.  364.  Ky. 
Ward  r.  Louisville  &  N.  R.  Co.,  23  Ky. 
L.  Rep.  1326,  65  S.  W.  2.  Mass.— Sou- 
den  r.  Fore  River  Ship  Bldg.  Co.,  223 
Mass.  509,  112  N.  E.  82;  Lomieux  v. 
Boston  &  M.  R.  R.,  219  Mass.  399,  106 
N.  E.  902;  Oswald  r.  Donohue,  215 
Mass.  574,  102  N.  E.  925;  Keating  v. 
Hcwatt,  212  Mass.  577,  99  N.  E.  479. 
Compare  Cuozzo  V.  Clvde  S.  S.  Co.,  223 
Mass.  521,  112  N.  E.  215.  Mc— Dakan 
■v.  G.  W.  Chase  &  Son  Merc.  Co.,  197 
Mo.  238,  94  S.  W.  944;  Curtis  r.  Mc- 
Nair,  173  Mo.  270,  73  S.  W.  167;  Mc- 
Donald V.  Central  Illinois  Constr.  Co., 
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ings,^*  or  from  his  evidence,^^  that  he  assumed  the  risk.  But  this 
general  rule  requiring  the  affirmative  pleading  of  the  defense  of  the 
servant's  assumption  of  risks  is  quite  generally  limited  to  pleading 
the  assumption  of  unusual  and  extraordinary  risks  and  not  those 
ordinarily  incident  to  the  business  in  which  he  engages.'^ 


183  Mo.  App.  415,  166  S.  W".  1087; 
Campbell  v.  Hoosier  Stave  &  Lumb.  Co., 
146  Mo.  App.  681,  125  S.  W.  845.  Mont. 
Stevens  v.  Henningsen  Produce  Co.,  53 
Mont.  306,  163  Pac.  470;  Longpre  v. 
Big  Blackfoot  Mill.  Co.,  38  Mont.  99, 
99  Pac.  131.  Neb.— Maxson  v.  J.  I. 
Case  Thresh.  Mach.  Co.,  81  Neb.  546, 
116  N.  W.  281,  16  L.  R.  A.  (N.  S.) 
963;  Union  Stock  Yards  Co.  v.  Good- 
win, 57  Neb.  138,  77  N.  W.  357.  Com- 
pare Phillips  V.  Union  Pac.  R.  Co.,  100 
Neb.  157,  158  N.  W.  966.  Nev.— Konig 
V.  Nevada-California-Oregon  Ry.,  36 
Not.  18],  135  Pac.  141.  N.  C— Llovd 
V.  Southern  R.  Co.,  166  N.  C.  24,  81 'S. 
E.  1003;  Eplee  v.  Southern  R.  Co.,  155 
N.  C.  293,  71  S.  E.  325;  West  v.  Brev- 
ard Tan.  Co.,  154  N.  C.  44,  69  S.  E. 
087;  Dorsett  v.  Clement-Ross  Mfg.  Co., 
131  N.  C.  254,  42  S.  E.  612.  Ore.— 01- 
sen  V.  Silverton  Lumb.  Co.,  67  Ore.  167, 
135  Pac.  752;  Tucker  v.  Northern  Pac. 
Terminal  Co.,  41  Ore.  82,  68  Pac.  426, 
11  Am.  Neg.  Rep.  629.  E.  I.— Lee  v. 
Reliance  Mills  Co.,  21  R.  I.  322,  43  Atl. 
536.  S.  C— Strait  v.  City  of  Rock  Hill, 
104  S.  C.  116,  88  S.  E.  469;  Betchman 
V.  Seaboard  Air  Line  Ry.,  75  S.  C.  68, 
55  S.  E.  140;  Montgomery  v.  Seaboard 
Air  Line  Ry.,  73  S.  C.  503,  53  S.  E. 
987.  Tex.— International  &  G.  N.  R. 
Co.  V.  Harris,  95  Tex.  346,  67  S.  W.  315; 
Kansas  City,  M.  &  O.  Ry.  Co.  v.  Hall 
(Tex.  Civ.  App.),  152  S.  W.  445;  Price 
V.  Consumers'  Cotton  Oil  Co.,  41  Tex. 
Civ.  App.  47,  90  S.  W.  717;  Missouri 
K.  &  T.  R.  Co.  V.  Jones,  35  Tex.  Civ. 
App.  584,  80  S.  W.  852.  Utah.— Faulk- 
ner V.  Mammoth  Min.  Co.,  23  Utah  437, 
66  Pac.  799.  Va.— Penn  Fdry.  &  Mfg. 
Co.  V.  Probst,  114  Va.  264,  76'S.  E.  323. 
Wash. — McLeod  v.  Chicago,  M.  &  P.  S. 
R.  Co.,  65  Wash.  62,  117  Pac.  749; 
Walker  v.  McNeill,  17  Wash.  582,  50 
Pac.  518. 

[a]  It  is  a  mere  conclusion  of  law 

for  the  defendant  to  allege  that  the 
plaintiff  knew  the  risks  of  his  employ- 
ment, which  risks  were  unspecified,  and 
that  he  assumed  such  unspecified  risks. 
Olsen  V.  Silverton  Lumb.  Co.,  07  Ore. 
167,  135  Pac.   752. 

[b]  Setting   up   a    disobedience    of 


rules  in  the  answer,  is  not  pleading 
assumption  of  risk.  Oberlin  v.  Oregon- 
Washington  R.  &  N.  Co.,  71  Ore.  177, 
142  Pac.  554. 

54.  Mosher  v.  Sutton 's  New  The- 
ater  Co.,   48   Mont.   137,   137   Pac,   534. 

55.  U.  S.— New  York,  N.  H.  &  H. 
R.  Co.  V.  Vizvari,  210  Fed.  118,  126  C. 
C.  A.  632,  L.  R.  A.  1915C,  9.  Mont. 
Stevens  v.  Henningsen  Produce  Co.,  53 
Mont.  306,  163  Pac.  470;  Mosher  v. 
Sutton's  New  Theater,  48  Mont.  137, 
137  Pac.  534;  Longpre  v.  Big  Black- 
foot  Mill.  Co.,  38  Mont.  99,  99  Pac. 
131.  N.  Y.— White  v.  Lewiston  k  Y. 
F.  Ry.  Co.,  94  App.  Div.  4,  87  N.  Y. 
Supp.    901. 

[a]  "The  exception  is  founded 
upon  the  principle  that  in  order  to  re- 
cover for  an  alleged  wrong  of  his  mas- 
ter, the  servant  must  make  out  a  case 
which  does  not  afford  a  substantial 
basis  for  the  inference  that  he  has  ex- 
culpated the  master  by  taking  respon- 
sibility upon  himself."  Stevens  v.  Hen- 
ningsen Produce  Co.,  53  Mont.  306,  163 
Pac.  470. 

56.  U.  S.— New  York,  N.  H.  &  H. 
R.  Co.  V.  Yizvari,  210  Fed.  118,  126  C. 
C.  A.  632,  L.  R.  A.  1915C,  9;  Baker  v. 
Barber  Asphalt  Pav.  Co.,  92  Fed.  117, 
assumption  of  risk  which  was  obvious 
and  well-known  to  the  servant,  may  be 
shown  under  the  general  issue.  Mass. 
Cuozzo  V.  Clyde  S.  S.  Co.,  223  Mass. 
521,  112  N.  E.  215.  Mo.— Curtis  v. 
McNair,  173  Mo.  270,  73  S.  W.  167. 
Web. — Evans  Laundrv  Co.  v.  Crawford, 

67  Neb.  153,  93  N.  W.  177,  94  N.  W. 
814;  Union  Stock  Yards  v.  Goodwin,  57 
Neb.  138,  77  N.  W.  357.  Ore.— Tucker 
r.   Northern   Terminal   Co.,   41    Ore.   82, 

68  Pac.   426. 

fa]  Rule  Stated.— "Where  it  ap- 
pears, that,  in  an  action  brought  by 
an  employe  against  his  employer,  the 
former  voluntarily  assumed  the  risk 
which  did  not  arise  from  his  contract 
of  employment,  this  is  an  aifirmative 
defense  and  must  be  specially  pleaded. 
But  where  .  .  .  there  was  a  con- 
tractual assumption  of  risk,  it  is  not 
a  matter  of  defense  and  need  not  be  so 


Vol.  XIX 


506 


MASTER  AND  SERVANT 


Assumption  of  risk  may  be  pleaded  as  a  defense  under  the  federal 
Employers'  Liability  Aet,"  except  in  cases  in  which  the  act  causing 
the  injury  was  in  violation  of  a  statute  enacted  for  the  safety  of  the 
employee.''^ 

The  plea  must  show  an  intentional  assumption  by  plaintiff  of  an 
obvious  risk.'"-'  A  plea  of  assumption  of  risk  that  fails  to  state  that 
plaintiff  knew  or  appreciated  the  risk  arising  from  the  use  of  a  de- 
fective appliance  is  bad  on  demurrer.*"* 

(V.)  Setting  Up  Negligence  of  Fellow  Servant  as  Defense.ci  — "While  in 
many  jurisdictions,  the  master  may,  under  an  answer  denyinp:  liability 
in  general  tenns,  show  that  the  injury  received  by  the  employee  was 
the  result  of  the  negligence  of  a  fellow  ser\'ant,^-  in  other  juris- 
dictions it  is  necessary  to  specifically  aver  that  the  injury  was  caused 
by  the  act  or  negligence  of  a  fellow  servant  in  order  to  make  it 
available  as  a  defense  to  the  employer,*'^  although  if  the  facts  alleged 
in  the  complaint  show  that  the  servants  are  fellow  servants  and  en- 
gaged in  the  same  general  business,  then  that  fact  may  be   taken 


pleaded."     Cuozzo  v.  Clvde   S.  S.  Co., 
223  Mass.  521,  112   N.  E.   215. 

[b]  The  assumption  of  the  ordinary 
risks  inoidont  to  the  employment  may 
also  be  shown  under  a  plea  of  general 
denial.  Curtis  t\  McNair,  173  Mo.  270, 
73   S.    W.   167. 

57.  Seaboard  A.  L.  R.  Co.  v.  Horton, 
233  U.  S.  492,  34  Sup.  Ct.  635,  58  L. 
ed.  1062,  Ann.  Cas.  191 5B,  475,  L.  R. 
A.  1915C,  1;  Southern  R.  Co.  v.  Peters, 
194  Ala.  94,  69  So.  611. 

58.  Seaboard  A.  L.  R.  Co.  v.  Horton. 
233  U.  S.  492,  34  Sup.  Ct.  635,  58  L. 
ed.  1062,  Ann.  Cas.  1915B,  475,  L.  R. 
A.  1915C,  1;  Southern  R.  Co.  v.  Peters, 
194    Ala.   94,   69   So.    611. 

59.  Pierson  Lumb.  Co.  V.  Hart,  144 
Ala.  239,  39  So.  566;  Western  Ry.  Co. 
f.  Russell,  144  Ala.  142,  39  So.  311,  113 
Am.  St.  Rep.  24;  Southern  Rwy.  Co. 
t'.  Guyton,  122  Ala.  231,  25  So.  34. 

[a]  A  plea  is  not  bad  because  it 
does  not  state  in  terms  that  a  danger 
incurred  by  plaintiff  was  obvious,  if 
the  facts  stated  show  that  it  was  ob- 
rious.  Alabama  G.  S.  R.  Co.  v.  Brooks, 
135   Ala.   401,   33   So.   181. 

[b]  But  a  plea  that  plaintiff  know- 
ing the  kind  and  manner  of  work  he 
was  expecteil  to  do  "undertook  and 
continued  in  such  work  and  assumed 
all  the  risks  and  dangers  incident 
thereto,"  raises  no  other  issue  than  is 
raised  by  a  mere  denial  and  has  no 
reference  whatever  to  an  assumption 
of  the  risks  created  by  the  employer's 
negligence.  Flick  v.  Globe  Mfg.  Co., 
172  Iowa  561,  154  N.  W.  928. 
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60.  Southern  R.  Co.  V.  McGowan, 
149   Ala.   440,  43   So.   378. 

61.  Negativing  negligence  of  fellow 
servant,  see  s>ipra.  I,  F,  6,  a,  (II),  (E), 
(2),   (b),   (AA). 

62.  See  the  following:  U.  S.— Penn- 
sylvania Co.  V.  I'ishback,  123  Fed.  465, 
59  C.  C.  A.  269.  Ala.— Louisville  &  N. 
R.  Co.  V.  Chamblee,  171  Ala.  188,  54  So. 
681,  Ann.  Cas.  1913A,  977.  Ga.— Vin- 
son V.  Morning  News,  118  Ga.  655,  45 
S.  E.  481.  111.— Wiggins  Ferrv  Co.  v. 
Blakeman,  54  111.  201.  Ind.— Adams 
Exp.  Co.  t'.  Darnell,  IM  Ind.  20,  99  Am. 
Dec.  582.  Mo. — Kaminski  v.  Tudor 
Iron  Wks.,  167  Mo.  462,  07  S.  W.  221; 
Sheehan  c.  Prosser,  55  Mo.  App.  569. 
S.  C. — Roberts  t'.  Virginia-Carolina 
Chem.  Co.,  84  S.  C.  283,  66  S.  E.  298; 
Hutchings  v.  Mills  Mfg.  Co.,  68  S.  C. 
512,  47  S.  E.  710;  Wilson  v.  Charleston 
&  Savannah  Ry.  Co.,  51  S.  C.  79,  28 
S.  E.  91.  Wash. — Savward  v.  Carlson, 
1   Wash.  29,  23   Pac.  "SSO. 

63.  See  the  following:  Cal. — Reeve 
V.  Colusa  Gas  &  Electric  Co.,  152  Cal. 
99,  92  Pac.  89;  Layng  v.  Mt.  Shasta 
Mineral  Spring  Co.,  135  Cal.  141,  67 
I\'xc.  4S;  Gibson  r.  Sterling  Furn.  Co., 
113  Cal.  1.  45  Pac.  5;  Bjorman  v.  Fort 
Bragg  Redwood  Co.,  104  Cal.  626,  38 
Pac.  451;  Conlin  V.  San  Francisco  & 
San  Jose  R.  Co.,  36  Cal.  404.  Mont. 
Mosher  r.  Sutton's  New  Theater  Co., 
•18  Mont.  137,  137  Pac.  534;  O'Brien  v. 
Corra-Rock  Tsl.  Min.  Co.,  40  Mont.  212, 
105  Pac.  724.  Neb. — Johnson  v.  Heath, 
5  Neb.  (Unof.)  369,  98  N.  W.  832, 
wherein  the  defendant,  denying  plain- 
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advantage  of  by  demurrer;^*  and  where  it  appears  from  the  plain- 
tiff's evidence  that  the  injury  was  caused  by  the  conduct  or  neg- 
ligenee  of  a  fellow  servant,  the  employee  may  avail  himself  thereof 
without  having  pleaded  it.^'' 

d.  Replication  or  Reply  and  Subsequent  Pleadings.  —  The  general 
rules  governing  the  necessity  for  and  sufficiency  of  such  pleadings 
obtain  in  actions  by  servants  for  personal  injuries.^®  In  an  action 
against  the  master  for  injuries  because  of  defects  in  the  machinery, 
the  defense  being  failure  of  the  servant  to  give  information  of  the 
defect  causing  the  accident,  a  replication  is  sufficient  on  demurrer 
that  alleges  that  the  master  already  had  the  information,  and  that 
the  servant  knew  the  master  had  it.^^  Habitual  violation  of  a  rule 
set  up  by  the  master  in  his  plea  is  a  proper  matter  for  replication.^' 
A  replication  to  a  plea  charging  contributory  negligence  in  violating 
a  rule  of  the  master,  must  not  only  show  that  the  rule  was  violated 
in  obedience  to  the  order  of  a  superior  employee,^®  but  must  also 
allege  that  the  order  was  given  by  one  with  authority  to  abrogate  the 
rule/"  When  simple  negligence  is  alleged  in  the  complaint,  and  con- 
tributory negligence  is  pleaded  in  the  answer,  a  replication  setting 
up  wanton  or  intentional  negligence  is  a  departure  and  demurrable/^ 
When  compromise  and  settlement  for  a  valuable  consideration  is 
set  up  in  the  plea,  a  replication  that  the  receipt  and  acquittance  was 
obtained  by  fraud  and  misrepresentation  of  defendant  is  sufficient  to 
present  an  issue  on  that  question."  jjj  jurisdictions  where  the  rule 
of  comparative  negligence  prevails,  a  special  replication  is  not  neces- 
sary in  order  to  invoke  the  rule." 

Where  a  replication  sets  up  that  a  release  of  claims  by  plaintiff 
was  obtained  by  fraud  and  misrepresentation,  a  rejoinder  that  plain- 
tiff should  have  known  the  contents  of  the  release  and.  had  failed  to 
return  the  consideration  is  bad  on  demurrer.'* 


tiff's  allegation  that  the  person  through 
whose  negligence  he  was  injured  was 
a  foreman,  was  permitted  to  show  that 
he  was  a  fellow  servant.  Ore. — Millen 
f.  Pacific  Bridge  Co.,  51  Ore.  538,  95 
Pac.  196;  Duff  V.  Willamette  Iron  & 
Steel  Wks.,  45  Ore.  479,  78  Pac.  363, 
668,  such  a  plea  is,  in  effect,  a  plea  of 
confession  and  avoidance. 

64.  Mann  v.  O 'Sullivan,  126  Cal.  61, 
58  Pac.   375,   77  Am.  St.  Rep.   149. 

65.  Mosher  v.  Sutton's  New  Theater 
Co.,  48  Mont.   137,  137  Pac.  534. 

66.  See  generally  the  titles,  "Be- 
jolnder  and  Subsequent  Pleadings;" 
"Replication  and  Reply." 

67.  Alabama  Steel  &  Wire  Co.  v. 
Thompson,  166  Ala.  460,  52  So.  75. 

[a]  Knowledge  of  the  defect  by 
the  master  as  an  excuse  for  the  serv- 
ant's failure  to  report  it,  when  such 
failure  is  pleaded  in  the  answer,  must 
be    brought    forward    by    replication. 


Sloss-Sheffield  Steel  &  T.  Co.  v.  Web- 
iitcr,  183  Ala.  322,  62  So.  764;  Louis- 
ville &  N.  E.  Co.  V.  Wilson,  162  Ala. 
588,  602,  50  So.  188. 

68.  Woodward  Iron  Co.  v.  Lewia, 
171   Ala.  233,  54  So.  566. 

69.  Huggins  v.  Southern  R.  Co.,  148 
Ala.   153,  41   So.   856. 

70.  Huggins  V.  Southern  R.  Co.,  148 
Ala.   153,  41   So.   856. 

71.  Davis  V.  Miller,  109  Ala.  589,  19 
So.  699. 

[a]  In  the  absence  of  a  demurrer 
such  a  replication  is  good.  Highland 
Ave.  &  B.  R.  Co.  v.  South,  112  Ala. 
642,   20   So.   1003. 

72.  Western  Ry.  Co.  v.  Arnett,  137 
Ala.  414,  34  So.  997. 

73.  Erie  R.  Co.  v.  White,  187  Fed. 
556,  944,  109  C.  C.  A.  322,  326. 

74.  Western  Ry.  Co.  v.  Arnett,  137 
Ala.  414,  34  So.  997. 
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e.  Amendments. —  (I.)  Declaration  or  Complaint.  —  As  a  general 
rule  there  must  be  something  to  amend  by,  and  a  deelaration  or  com- 
plaint which  wholly  fails  to  state  any  cause  of  action  whatever  can- 
not be  anionded;'^  otherwise  the  deelaration  or  complaint_  in  an 
action  by  an  employee  for  injuries  may  be  amended  both  in  form 
and  substance,"  subject  to  the  usual  limitation  that  the  cause  of 
action  must  not  be  changed,  and  that  there  must  not  be  a  sub- 
stitution of  a  new  cause  of  action;"  an  amendment  which  violates 
this  latter  rule  will  not  be  allowed.''^     Granting  permission  to  file 


75.  See   1   Standard  Pkoc.   853. 

76.  Colley  v.  Southern  Cotton  Oil 
Co.,  120  Ga.  258,  47  S.  E.  932;  Colum- 
bia Min.  Co.  V.  Wellmakcr,  118  Ga. 
606,  45  S.  E.  455;  Moore  v.  Catawba 
Power  Co.,  68  S.  C.  201,  46  S.  E.  1004.  ' 
See  generally  the  cases  cited  infra,  this  j 
section. 

[a]  Duplicitous  matter  being  mere-  j 
ly  an  error  in  form  may  be  cured  by 
amendment  stril<in<i  out  the  objection- 
able matter.  Bripgs  r.  Callcnder,  Mc- 
Auslan  &  Troup  Co.,  23  E.  I.  359,  50 
Atl.   653. 

f  b  ]  Leave  Discretionary.  —  The 
granting  of  leave  to  amend  a  complaint 
which  does  not  change  the  cause  of  ac- 
tion is  within  the  discretion  of  the 
trial  court,  and  unless  it  affirmatively 
appears  that  such  discretion  has  been 
abused  to  the  prejudice  of  the  defend- 
ant its  action  will  not  be  interfered 
with  on  review.  Tanner  v.  Harper,  32 
Colo.  156,  75  Pac.  404. 

\c]  Where  amendments  which  are 
erroneously  disallowed  are  but  repeti- 
tions of  matters  set  forth  in  the  orig- 
inal pleading,  such  error  is  without  in- 
jury. Huggins  r.  Southern  R.  Co.,  148 
Ala.   153,  41   So.   856. 

77.  See  the  following:  Ala.— Hug- 
gins  V.  Southern  R.  Co.,  148  Ala.  153, 
41  So.  856;  Citv  Council  of  Sheffield  V. 
Harris,  112  Ala.  614,  20  So.  955.  Colo. 
Tanner  r.  Harper,  32  Colo.  156,  75  Pac. 
404.  111.— Chicago  City  Ry.  Co.  v. 
Leach,  1*^2  Til.  359,  55  N.  E.  334,  re- 
ver.iiiifj  80  Til.  App,  354.  Ind.  Ter. 
Purceil  Mill  &  Elev.  Co.  r.  Kirkland,  2 
Ind.  Ter.  169,  47  S.  W.  311.  la.— Gor- 
don r.  Chicago,  R.  T.  &  P.  Ry.  Co.,  129 
Iowa  747,  106  N.  W.  177;  Thayer  v. 
Smokv  Hollow  Coal  Co.,  129  Iowa  550, 
105  N.  W.  1024.  Me.— Babb  v.  Oxford 
Paper  Co.,  99  Me.  298,  59  Atl.  290. 
N.  Y.— Flvnn  v.  McT^ouijhlin,  173  App. 
Div.  368, 'l59  N.  Y.  Supp.  442.  Tex. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Ecklcs, 
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25  Tex.  Civ.  App.  179.  60  S.  W.  830; 
Southern  Pacifu-  Co.  v.  Wellington  (Tex. 
Civ.   A].]).),   36   S.   W.   1114. 

See  also  Florida  Central  &  P.  R.  Co. 
V.  Hays,  99  Ga.  290,  25  S.  E.  689,  and 
generally  the  title  "New  Cause  of  Ac- 
tion or  Defense." 

[a]  An  amendment  charging  negli- 
gence of  a  fellow  servant  made  by 
amendment  to  a  complaint  alleging 
that  the  place  was  unsafe,  where  by 
statute  negligence  of  a  fellow  servant 
is  no  defense,  was  properly  allowed;  it 
did  not  change  cause  of  action.  Scott 
r.  McPherson,  168  Cal.  783,  145  Pac. 
529. 

[b]  Amending  a  statement  of  claim 
by  alleging  a  date  other  than  was  orig- 
inally set  up  docs  not  state  a  new 
cause  of  action.  Levin  v.  V.  Clad  & 
Sons,  244  Pa.   194,  90  Atl.  570. 

[c]  Changing  the  theory  of  the  ac- 
tion is  not  necessarily  the  statement 
of  a  new  cause  of  action.  Ft.  Wayne 
Iron  &  Steel  Co.  r.  Parsell,  49  Ind. 
App.  565.  94  N.  E.  770. 

fd]  When  the  complaint  alleges  the 
failure  to  maintain  a  safe  place,  (1) 
an  aniendinont  siu'cifyiiig  the  act  by 
which  defendant  failed  in  his  duty  does 
not  change  the  cause  of  action.  Mul- 
lerv  V.  Missouri  &  Kansas  Tel.  Co.,  180 
Mo.  App.  128,  168  S.  \V.  213.  (2)  So 
also  when  a  cause  of  action  for  in- 
juries from  a  "defective  and  danger- 
ous" machine  is  alleged,  an  amend- 
ment setting  up  the  absence  of  a  proper 
guard  does  not  change  the  cause  of 
action.  Flvnn  r.  McLouchlin,  173  App. 
Div.  368,  I'nO  N.  Y.  Sujip.  442. 

[el  An  atlditional  specification  of 
negligence  does  not  change  the  cause 
of  action.  Holtzelaw  r.  Chicago,  B.  & 
Q.  R.  r...   (Mo.  App.),  190  S.  W.  91. 

78.  See  the  following:  U.  S.— Walk- 
er V.  Towa  Cent.  R.  Co.,  241  Fed.  395. 
Ga. — Moyer  v.  Ramsay-Brisbane  Stone 
Co.,  119  Ga.  7.34,  46  S".  E.  844;  Central 
of    Georgia   Ry.    Co.   f.    Williams,   105 


MASTER  AND  SERVANT 


509 


an  amended  declaration  in  a  personal  injury  ease,  is  not  conclusive 
that  the  causes  of  action  set  forth  in  the  original  and  amended 
declarations,  are  the  same.'^^ 

A  complaint  setting  up  a  common-law  cause  of  action  for  injuries  may 
be  amended  by  setting  up  a  cause  of  action  under  the  Employer's 
Liability  Aet.^°  So  an  amendment  to  the  complaint  alleging  that  the 
employee  was  engaged  in  interstate  commerce  should  be  granted  when 
it  appears  that  the  complaint  intended  to  state  a  cause  of  action  under 
the  federal  Employer's  Liability  Act.^^ 

Time  for.  —  An  amendment  to  the  complaint  to  conform  to  the  proof 
will  not  be  allowed  at  the  trial  where  timely  objection  to  the  sufficiency 
of  the  pleading  was  made,  and  the  evidence  was  objected  to  as  being 
inadmissible  under  the  pleadings.^^  Amendments  to  a  declaration 
or  complaint  may  in  the  discretion  of  the  court  be  made  after  ver- 
dict.83 

(II.)  Plea  or  Answer.  —  Defective  allegations  of  pleas  of  con- 
tributory negligence,^*  or  assumed  risk,^^  may  be  amended. 


Ga.  70,  31  S.  E.  134.  111.— Chicago  & 
A.  E.  Co.  17.  Seanlan,  170  111.  106,  48 
N.  E.  826,  afflrmiyig  67  111.  App.  621. 
la. — Box  r.  Chicago,  E.  I.  &  P.  Ey. 
(]o.,  107  Iowa  660,  78  N.  W.  694.  Ky. 
Edmonson  v.  Kentucky  Cent.  E.  Co., 
105  Ky.  479,  49  S.  W.  200,  448.  Pa. 
Peterson  v.  Pennsylvania  E.  Co.,  195 
Pa.  494,  46   Atl.   112. 

[a]  Amendment  charging  negligence 
to  defendant  and  alleging  that  "such 
negligence  contributed  to  the  injury" 
should  not  have  been  allowed.  Atlan- 
tic Coast  Line  E.  Co,  v.  Kennedy  (Ga. 
App.),  92  S.   E.   973. 

79.  Maekey  v.  Northern  Mill.  Co., 
210  111.  115,  71  N.  E.  448. 

80.  Victor  American  F^el  Co.  v. 
Tomljanovich,  232  Fed.  662,  146  C.  C. 
A.  588,  afjlrmiiig  227  Fed.  951,  230  Fed. 
467  (by  using  the  exact  language  of 
the  statute) ;  Mulligan  v.  Erie  E.  Co., 
99  App.  Div.  499,  91  N.  Y.  Supp.  60, 
such  an  amendment  does  not  necessar- 
ily set  out  a  new  cause  of  action.  But 
see  Charleston  &  W.  C.  E.  Co.  v.  Mil- 
ler, 113  Ga.  15,  38  S.  E.  338;  Bolton  v. 
Georgia  Pac.  Ey.  Co.,  83  Ga.  659,  10 
S.  E.  3.52;  Exposition  Cotton  Mills  v. 
Western  &  A.  E.  Co.,  83  Ga.  441,  10 
S.  E.  113;  Parmelee  v.  Savannah,  F. 
&  W.  Ey.,  78  Ga.  239,  2  S.  E.  686. 

[a]  Where  the  complaint  sets  out 
two  causes  of  action,  one  based  upon 
the  statutory  and  the  other  the  com- 
mon law  liability,  an  amendment  set- 
ting forth  both  grounds  in  one  count, 
is  not  objectionable  and  does  not  state 
a  new  cause  of  action.  Victor  Ameri- 
can Fuel  Co.  V.  Tomljanovich,  232  Fed. 


662,  146  C.  C.  A-  588,  affirming  227  Fed. 
951,  230  Fed.  467.  But  see  Lucchetti 
V.  Philadelphia  &  E.  Ey.  Co.,  233  Fed. 
137.     Compare  supra,  I,  F,  6,  a,   (IV). 

81.  Seaboard  Air  Line  Ey.  v.  Eenn, 
241  U.  S.  290,  36  Sup.  Ct.  567,  60  L. 
ed.  1006  (affirming  170  N.  C.  128,  86 
S.  E.  964);  Lucchetti  v.  Philadelphia 
&  E.  Ey.  Co.,  233  Fed.  137;  Vickery  v. 
New  London  Northern  E.  Co.,  87  Conn. 
634,    89  Atl.   277. 

[a]  Such  amendment  may  be  made 
though  more  than  two  years  had 
elapsed  since  injury  occurred.  Seaboard 
A.  L.  Ey.  Co.  V.  Eenn,  241  U.  S.  290, 
36  Sup.  Ct.  567,  60  L.  ed.  1006  (af- 
firming 170  N.  C.  128,  86  S.  E.  964); 
Cincinnati,  N.  O.,  etc.  Ey.  Co.  v.  Goode, 
163  Ky.  60,  173  S.  W.  329.  Contra, 
Walker  v.  Iowa  Cent.  E.  Co.,  241  Fed. 
39.5. 

82.  Mullen  v.  Louis  C.  Frees  Const. 
Co.,  172  App.  Div.  499,  158  N.  Y.  Supp. 
862. 

fa]  Plaintiff's  remedy  is  to  with- 
draw a  juror  and  apply  for  leave  to 
amend  at  special  term.  Mullen  v.  Louis 
C.  Frees  Const.  Co.,  172  App.  Div.  499, 
158   N.  Y.  Supp.   862. 

As  to  amendments  at  the  trial  gen- 
erally, see  1   Standard  Proc.   874. 

83.  See  Atchison,  T.  &  S.  F.  E.  Co. 
V.  Beaver,  60  Kan.  856,  55  Pac.  850; 
also  1  Standard  Proc.  884. 

84.  Owl  Creek  Coal  Co.  v.  Goleb,  210 
Fed.   209,   127   C.   C.  A.  27. 

Pleading  contributory  negligence,  seo 
supra,  I,  F,   6,  c,    (III). 

85.  Owl  Creek  Coal  Co.  v.  Goleb, 
210  Fed.  209,  127  C  C.  A.  27. 
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When  the  plaintiff's  employment  is  admitted  in  the  answer  of  one 
co-defendant,  an  amendment  denying  the  employment  will  not  be  per- 
mitted after  the  period  of  limitation  has  run  against  the  other  co- 
defendant.^'  ,1     X       -J 

f.  Aider  hy  Verdict,  etc.  — The  rules  applicable  generally  to  aider 
by  the  pleadings  of  the  adverse  party  and  by  the  verdict  apply  m 
actions  for  injuries  to  a  servant.*^'  When  the  answer  pleads  facts  from 
which  it  appears  that  the  federal  Employer's  Liability  Act  applies, 
the  rights  of  the  parties  will  be  determined  under  the  act,  although 
the  complaint  fails  to  declare  on  the  act.^^  So  when  the  answer  al- 
leges that  the  proximate  cause  of  the  injury  w^as  the  negligence  of  a 
fellow  servant,  the  failure  of  the  complaint  to  show  the  connection 
between  the  master's  negligence  and  the  injury  is  cured.«'  The  ver- 
dict will  cure  a  failure  to  allege  that  at  the  time  of  the  injury  pLain- 
tiff  was  discharsring  his  duty  as  an  employee  of  defendant.'*"  Failure 
to  allege  notice  to  the  defendant  of  the  defective  condition  which 
caused  the  injury,  is  cured  by  verdict."  So  too,  failure  to  allege 
lack  of  experience  and  youth  of  plaintiff  is  cured  after  verdict,  when 
the  proof  showed  plaintiff's  youth."^ 

7.     Trial.  —  a.    Generally.  —  The  trial  in  an  action  by  an  employee 


Pleading     assumption     of    risk,     see 
supra,  I,  F,  6,  c,    (IV). 

86.  Chapman  &  Dcwev  Land  Co.  V. 
Woodruflf,  116  Ark.  189,  173  S.  W.  188. 

87.  S>?e  the  followincij:  Cal.— McFaul 
V.  Madera  Flume  &  Tradingf  Co.,  134 
Cal.  313.  66  Pac.  308;  Silveira  v.  Iver- 
sen,  128  Cal.  187,  60  Pac.  6S7.  111. 
Sargent  Co.  v.  Baublis,  215  111.  42S,  74 
N.  E.  45.");  Illinois  Steel  Co.  v.  Ostrow- 
8ki,  194  111.  376,  62  N.  E.  822,  affirming 
93  111.  App.  57;  Chicaco  &  A.  R.  Co. 
f.  Swan,  176  111.  424,  52  N.  E.  916  (af- 
firming  70  111.  App.  331);  Wippins 
Ferrv  Co.  i\  Hill,  112  111.  App.  475.  Ky. 
Wilson  V.  Alpine  Coal  Co.,  118  Ky.  463, 
81  S.  W.  278;  Chesapeake  R.  Co.  f. 
Thierman,  15  Kv.  L.  Rep.  655;  Quaid 
t;.  Cornwall,  13  Bush  601.  Miss.— Ya- 
zoo &  M.  V.  R.  Co.  V.  Schraag,  81 
Miss.  125,  36  So.  193.  Mo.— Shimmin 
V.  C.  &  S.  Min.  Co.,  187  S.  W.  76; 
Fisher  t*.  Central  Lead  Co.,  156  Mo. 
479,  56  S.  W.  1107;  Barnes  v.  Columbia 
Lead  Co.,  107  Mo.  App.  608,  82  S.  W. 
203.  Ore. — Busch  r.  Robinson,  46  Ore. 
539,  81  Pac.  237.  Tenn. — Morris  v. 
Bowers,  105  Tenn.  59,  58  S.  W.  328. 

And  see  generally  the  title  "Plead- 
ing." 

fal  Where  both  parties  treated  the 
pleadinc  as  if  an  omission  was  set 
forth  in  the  pleadintr,  such  defect  is 
enrol  by  the  verdict.  McClellan  r. 
Rawling.  16  Ga.  App.  146,  84  S.  E.  616. 
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[b]  When  an  allegation  of  non-as- 
sumption of  risk  is  required,  the  failure 
to  include  such  allegation  in  the  com- 
plaint" is  not  cured  by  verdict.  Pette's 
Admr.  r.  Old  English  Slate  O.  Co.,  90 
Vt.  S7,  96  Atl.  596.  Necessity  for 
averment,  see  supra,  I,  F,  6,  a,  (II), 
(G),    (3). 

[c]  Contributory  negligence  is 
merely  a  matter  of  defense,  and  the 
making  of  such  a  plea  by  defendant 
will  not  cure  a  defect  in  the  complaint 
resulting  from  the  failure  to  allege 
an  essential  fact.  Baird  Bros.  r.  Deer- 
ing,  13  Ky.  L.  Rep.  271.  Necessity  for 
pleading,  see  supra,  I,  F,  6,  c,   (III). 

88.  Ark.— St.  Louis  1.  M.  &  S.  R. 
Co.  r.  Sharp,  115  Ark.  308,  171  S.  W. 
95.  Conn. — Vickery  v.  New  London 
Northern  R.  Co.,  87  Conn.  634,  89  Atl. 
277.  Vt.— White's  Admx.  v.  Central 
Vermont  R.  Co.,  87  Vt.  330,  89  Atl. 
618. 

89.  Hotel  Dieu  v.  Armendariz  (Tex. 
Civ.  App.),  167  S.  W.   ISl. 

90.  Vogrin  v.  American,  S.  &  W. 
Co.,  263  111.  474,  105  N.  E.  332,  re- 
vcrsinn    179   111.    App,    245. 

Necessity  for  such  averment,  see 
supra,   I,   F,    6,    a,    (II),    (B). 

91.  Linquist  r.  Hodges,  248  111.  491, 
94  N.  E.  94,  aiTirminf]  152  111.  App.  491. 

92.  Prescott  &  N.  W.  Rv.  Co.  v. 
Henley,  124  Ark.  118,  186  S.  W.  616. 
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for  injuries  does  not  differ  as  to  procedure  from  any  other  negligence 
case.®^ 

b.  Issues,  Proof  and  Variance.  —  (I-)  Scope  of  issues.  — The  gen- 
eral rule  that  matters  not  put  in  issue  by  the  pleadings  cannot  be 
litigated^*  obtains  in  actions  by  an  employee  for  injuries.^^  When 
several  distinot  grounds  of  negligence  are  set  out  in  the  complaint, 
plaintiff  cannot  under  his  general  allegation  prove  a  ground  of  neg- 
ligence not  alleged.^^  And  when  one  specific  act  of  negligence  is 
alleged,  evidence  of  other  negligent  acts  is  inadmissible.^^    But  when 


93.  See  Chesapeake  &  O.  E.  Co.  v. 
Meadows,  119  Va.  83,  89  S.  E.  244,  and 
generally  the  titles  "Injuries  to  Per- 
sons and  Property;"  "Negligence;" 
"Trial." 

[a]  The  trial  of  a  case  under  the 
Federal  Employer's  Liability  Act  does 
not  differ  at  all  as  to  procedure  from 
any  other  negligence  case.  When  Con- 
gress gave  the  state  courts  co-ordinate 
,iurisdiction  in  this  class  of  cases  with 
the  federal  courts,  by  necessary  im- 
plication it  adopted  the  procedure  and 
practice  of  the  state  courts  for  the 
trial  of  such  cases.  Chesapeake  &  O. 
R.  Co.  V.  Meadows,  119  Va.  83,  89  S.  E. 
244. 

94.  See  14  Standard  Proc.  524. 

95.  See  the  following:  Ala. — ^Louis- 
ville &  N.  E.  Co.  V.  Woods,  115  Ala. 
527,  22  So.  33.  Colo.— Greeley  v.  Fos- 
ter, 32  Colo.  292,  75  Pac.  351,  evidence 
of  incompetency  of  vice  principal  in- 
admissible unless  pleaded.  Ga. — Moyer 
V.  Eamsay-Brisbane  Stone  Co.,  119  Ga. 
734,  46  S.  E.  844.  HI.— Cardiff  Coal 
Co.  V.  Waybright,  108  111.  App.  561; 
Atchison,  T.  &  S.  F.  E.  Co.  v.  Alsdurf, 
68  111.  App.  149.  Mo.— Eoot  v.  Kansas 
City  S.  E.  Co.,  195  Mo.  348,  92  S.  W. 
621,  6  L.  E.  A.  (N.  S.)  212;  Cunning- 
ham V.  Journal  Co.,  95  Mo.  App.  47,  68 
S.  W.  592.  N.  Y.— Mullen  v.  Louis  C. 
Frees  Const.  Co.,  172  App.  Div.  499, 
158  N.  Y.  Supp.  862.  S.  C— Land  v. 
Southern  Ey.,  67  S.  C.  290,  45  S.  E. 
203.  Utah.— Edd  v.  Union  Pac.  Coal 
Co.,  25  Utah  293,  71  Pac.  215.  Va. 
Norfolk  &  W.  E.  Co.  v.  Phillip's  Admx., 
100  Va.  362,  41  S.  E.  726;  Eckles' 
Admx.  V.  Norfolk  &  W.  E.  Co.,  96  Va. 
69,  25  S.   E.   545. 

[a]  Thus,  (1)  when  incompetency 
of  a  vice  principal  is  alleged,  proof 
that  though  not  incompetent  he  was 
negligent  is  not  admissible.  Harris  v. 
Balfour  Quarry  Co.,  131  N.  C.  553,  42 
S.  E.  973.  (2)  So  when  the  complaint 
alleges  the  injury  to  have  occurred  be- 


cause of  a  failure  to  give  "necessary 
and  suitable  orders,"  proof  of  negli- 
gent or  improper  order  is  not  admis- 
sible. Sanks  v.  Chicago  &  A.  Ey.  Co., 
112_  111.  App.  385.  (3)  Where  in  an 
action  based  on  injuries  caused  by  the 
falling  of  a  scaffolding,  the  defense  that 
there  was  a  custom  of  bricklayers  to 
build  their  own  scaffold  is  not  avail- 
able under  a  general  denial.  This 
must  be  specially  pleaded  when  the 
statute  limits  evidence  under  such  a 
denial  to  a  negation  of  what  the  other 
party  is  bound  to  prove.  Eller  v. 
Loomis,  106  Iowa  276,  76  N.  W.  686. 

[b]  Under  an  allegation  that  the 
injuries  resulted  from  the  negligence 
of  defendant  in  running  its  cars,  proof 
that  the  injuries  resulted  from  failure 
to  provide  a  safe  place  to  work,  and 
safe  machinery,  or  that  the  injuries 
were  wilful,  is  not  admissible.  Thomp- 
son V.  Citizens'  Street  E.  Co.,  152  Ind. 
461,  53  N.  E.  462. 

[c]  When  the  statute  requires  new 
matter  constituting  a  defense  to  be 
pleaded,  evidence  tending  to  show  that 
plaintiff  had  received  payment  under  a 
contract  of  indemnity,  which  by  his 
election  barred  the  action  is  not  ad- 
missible in  the  absence  of  its  being 
pleaded.  Baltimore  &  O.  E.  Co.  v. 
Camp,  105  Fed.  212,  44  C.  C.  A.  451. 

96.  Mo. — Garven  v.  Chicago,  E,  I. 
&  P.  E.  Co.,  100  Mo.  App.  617,  75  S. 
W.  193.  But  see  Adolff  v.  Columbia 
Pretzel  &  Baking  Co.,  100  Mo.  App. 
199,  73  S.  W.  321.  N.  Y.— Wagner  v. 
New  York,  C.  &  St.  L.  E.  Co.,  76  App. 
Div.  552,  78  N.  Y.  Supp.  696.  Tex. 
Chicago,  E.  I.  &  G.  E.  Co.  v.  Breeding, 
41  Tex.  Civ.  App.  123,  91  S.  W.  877. 
Va.— Eckles'  Admx.  v.  Norfolk  &  W. 
E.  Co.,  96  Va.  69,  25  S.  E,  545. 

But  see  Eush  v.  Spokane  Falls  &  N. 
Ey.  Co.,  23  Wash.  501,  63  Pac.  500. 

97.  Conn. — Whittlesey  v.  New  York, 
etc.  E.  Co.,  77  Conn.  100,  53  Atl.  459, 
107  Am.  St.  Kep.  21.    Minn.— Pierce  v. 
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the  complaint  contains  a  general  allegation  of  negligence,  any  fact 
tending  to  contribute  approximately  to  the  injury  is  admissible  in 
evidence  thereunder.^^  So  where  the  testimony  discloses  that  plaintiff 
assumed  the  risk  resulting  in  his  injury,  a  verdict  will  be  directed  for 
defendant,  though  the  defense  of  assumed  risk  was  not  pleaded  in 
Bome  jurisdictions.*^  When  issue  is  joined  on  a  general  plea  of  con- 
tributory negligence,  not  specifying  what  negligence  is  relied  on,  the 
defendant  may  make  any  defense  of  contributory  negligence  the  evi- 
dence may  esta])lisli,  and  evidence  of  any  negligence,  legally  con- 
tributory, is  admissible  under  it,^  but  when  the  plea  specifically  sets 
forth  in  what  the  contributory  negligence  consisted,  defendant  is 
bound  thereby,^  "Where  plaintiff  alleges  that  the  order  resulting  in 
the  injury  was  given  by  a  vice-principal  or  superior  fellow^  servant, 
which  allegation  was  denied,  defendant  may  prove  that  the  order  was 
given  by  a  fellow  servant  without  pleading  that  fact.^  When  the 
declaration  does  not  allege  a  defective  or  dangerous  condition  of  an 
appliance,  no  cause  of  action  can  be  based  on  such  condition.*  So 
also  when  the  action  is  based  upon  injuries  caused  by  defective  ap- 
pliances, evidence  of  defects  other  than  those  pleaded  in  the  declara- 
tion are  inadmissible.'  Under  a  general  averment  of  the  owner's 
knowledge  of  a  defect,  proof  of  notice  to  an  employee  intrusted  with 


Brennan,  SS  Minn.  50,  92  N.  W.  507. 
Mo. — Strode  v.  Columbia  Box  Co.,  250 
Mo.  695,  15S  S.  W.  22;  Hayes  v.  Berry 
(Mo.  App.),  184  S.  W.  913.  Tenn. 
East  Tennessee  &  W.  N.  C.  R.  Co.  v. 
Lindamood,  111  Tenn.  457,  78  S.  W. 
99;  East  Tennessee  Coal  Co.  v.  Daniel, 
100  Tenn.  65,  72,  42  S.  W.  1062.  Tex. 
Missouri,  K.  &  T.  R.  Co.  v.  Baker  (Tex. 
Civ.  App.),  58  S.  W.  964. 

98.  Green  v.  Western  American  Co., 
30  Wash.  87,  70  Pac.  310;  Uren  V. 
Golden  Tunnel  Min.  Co.,  24  Wash.  261, 
64  Pac.  174.  And  see  Rush  v.  Spo- 
kane Falls  &  X.  Ry.  Co.,  23  Wash.  501, 
63  Pac.  500.  See  also  Sanks  v.  Chi- 
cago &  A.  Ry.   Co.,   112   111.   App.  385. 

fa]  Under  a  general  allegation  of 
negligence  in  failing  to  guard  machin- 
ery, ])root'  is  admissible  of  a  general 
custom  to  place  guards  around  ripsaws 
is  admissible,  after  a  promise  so  to  do. 
Crocker  r.  Pacific  Lounge,  etc.  Co.,  34 
Wash.  191,  75  Pac.  632.  See  also  Coates 
V.  Burlington,  etc.  R.  Co.,  62  Iowa  486, 
17  N.  W.  760;  Thomson  v.  Issaquah 
Shingle  Co.,  43  Wash.  253,  86  Pac. 
588. 

99.  Iowa  Gold  Min.  Co.  v.  Dicfen- 
thaler,  32  Colo.  391,  76  Pac.  981. 

Necessity  for  pleading  assumption 
of  risk,  see  supra,  1,  F,  6,  c,  (IV). 

1.  Alabama,  G.  S.  II.  Co.  v.  Davis, 
119  Ala.  572,  24  So.  862;  Bell  v.  Gulf, 
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C.   &  S.  F.   Ry.   Co.    (Tex.   Civ.  App.) 
81    S.    W.    1.34.      But    see    Texas    &    P. 
Rv.   Co.  V.  Magrill,  15  Tex.  Civ.  App. 
353,  40  S.  W.  188. 

[a]  Under  a  plea  of  contributory 
negligence,  evidence  of  a  rule  which 
was  not  a  printed  or  formal  rule  but 
a  custom  of  the  employes  is  admissible 
though  not  pleaded.  Gibson  v.  Bur- 
lington, C.  R.  &  N.  Ry.  Co.,  107  Iowa 
596,  78  N.  W.  190. 

2.  American  Car  &  Fdry.  Co.  v.  Uss, 
211  Fed.  862,  128  C.  C.  A.  240. 

3.  Pennsylvania  Co.  v.  Fishback,  123 
Fed.  465,  59  C.  C.  A.  269;  Johnson  V. 
Heath,  5  Neb.  (Unof.)  369,  98  N.  W. 
832. 

[a]  Negligence  of  a  fellow  servant 
need  not  be  specially  pleaded  to  allow 
evidence  of  such  fact  to  be  admitted. 
Vinson  v.  Morning  News,  118  Ga.  655, 
45  S.  E.  481.  But  see  Bowling  Green 
Stone  Co.  r.  Capshaw,  23  Kv.  L.  Rep. 
945,  64   S.   W.  507. 

Setting  up  negligence  of  fellow  serr- 
ant  as  defense,  see  supra,  I,  F,  6,  c, 
(V). 

4.  Illinois  Cent.  R.  Co.  V.  Satkowski, 
107  111.  App.  524. 

5.  Wright  t*.  Wilmington  City  Ry. 
Co.,  2  Marv.  (Del.)  141,  42  Atl.  440; 
San  Antonio  &  A.  P.  Rv.  Co.  v.  De 
Ham,  93  Tex.  74,  53  S.  W.  375,  54  S. 
W.    395.     But    see    Wabash    &    W.    Ry. 
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the  duty  of  examininfi:  and  repairinjif  is  admissible.®  Under  an  al- 
legation that  defendant  knew  or  by  the  exercise  of  reasonable  dil- 
igence might  have  known  of  the  defects  causing  the  injury,  testi- 
mony concerning  inspection  or  non-inspection  of  appliance  is  ad- 
missible.'^  Evidence  of  a  usage  or  custom  as  to  whether  it  was  the 
duty  of  the  master  to  make  an  inspection  of  the  place  where  plaintiff 
was  working  is  admissible,  though  not  pleaded,  when  it  is  not  sought 
to  modify  or  change  the  conditions  of  a.  contract.^ 

When  the  complaint  is  predicated  on  an  employer's  liability  statute, 
recovery  cannot  be  had  on  the  employer's  common  law  liability,' 
or,  in  the  case  of  reliance  upon  a  state  statute,  upon  the  federal 
employer's  liability  aet;^°  but  where  the  complaint  declares  under  the 
federal  employer's  liability  act,  and  plaintiff  fails  to  sustain  his  action 
thereunder,  he  may  recover  under  a  state  statute  if  the  pleadings 
and  proof  be  sufficient  under  the  state  statute.^^ 

Under  the  plea  of  general  issue  defendant  may  show  that  plaintiff's 
injuries  were  caused  by  over-exertion  on  his  part,  and  were  not  trace- 
able to  the  emploj'er's  negligence.^^  The  plea  of  general  issue  does 
not  admit  that  the  relation  of  master  and  servant  existed  between 
the  parties.^^  By  filing  only  the  general  issue  a  railroad  company 
in  an  action  by  an  employee  for  personal  injuries  impliedly  concedes 
that  at  the  time  of  the  alleged  injury  it  was  operating  the  particular 
line  of  road  mentioned  in  the  declaration,  and  that  the  operators  in 
charge  of  the  trains  AVere  its  servants  and  employees.^* 

(II.)  Varlance.15  —  The  rule  obtains  in  actions  for  injuries  to  an 
employee  that  the  allegations  of  the  pleadings  and  the  proof  must 
correspond;^®  that  there  can  be  no  recovery  upon  a  cause  of  action 
that  is  substantially  variant  from  that  which  is  pleaded.^^     So  also, 


Co.  V.  Morgan,  132  Ind.  430,  31  N.  E. 
661,  32  N.  E.  85. 

[a]  An  allegation  that  a  machine 
was  defective  and  without  proper 
guards,  is  broad  enough  to  warrant  the 
admission  of  evidence  tending  to  estab- 
lish any  defect  in  the  machine  which 
rendered  it  dangerous  to  the  operator. 
Valentine  v.  The  A.  Colburn  Co.,  10 
Pa.    Super.    453. 

6.  Consolidated  Coal  Co.  v.  Seheiber, 
65  111.  App.  304. 

7.  Petrarca  v.  Quidnick  Mfg.  Co.,  27 
R.  I.  265,  61  Atl.  648. 

8.  Thaver  v.  Smoky  Hollow  Coal  Co., 
121   Iowa*  121,  96  N.  W.  718. 

9.  Latapie-Vignaux  v.  Askew  Sad- 
dlery Co.,  193  Mo.  1,  91  S.  W.  496. 

10.  Moliter  v.  Wabash  R.  Co.,  180 
Mo.  App.  84,  168  S.  W.  250,  although 
it  appeared  from  the  evidence  that 
the  latter  statute  governed  the  case. 

11.  See  the  following:  U.  S.— Wa- 
bash R.  Co.  V.  Hayes,  234  U.  S.  86,  34 
Sup.    Ct.    729,    58    L.    ed.    1226.      Ky. 

88 


Jones  V.  Chesapeake  &  O.  Ry.  Co.,  149 
Ky.  566,  149  S.  W.  951.     Mont.— Alex- 
ander   V.    Great    Northern    R.    Co.,    51 
Mont.   565,   154  Pac.   9l4. 
Compare  supra,  I,  F,  2. 

12.  Price  V,  Consumers'  Cotton  Oil 
Co.,  41  Tex.  Civ.  App.  47,  90  S.  W. 
717. 

13.  Carr  v.  United  States  Silica  Co., 
153  111.  App.  511. 

14.  Pennsylvania  Co.  v.  Chapman, 
220  111.  428,  77  N.  E.  248  (affirming  118 
111.  App.  201);  Carr  v.  United  States 
Silica   Co.,  153   111.   App.   511. 

15.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof." 

16.  Ingram-Dekle  Lumb.  Co.  v. 
Geiger,  71  Fla.  390,  71  So.  552,  Ann. 
Cas.   1918A,  971. 

17.  See  the  following:  U.  S. — Ar- 
mour &  Co.  V.  Arbuckle,  205  Fed.  273, 
123  C.  C.  A.  435;  De  La  Mar  v.  Herd- 
eley,  157  Fed.  547,  85  C.  C.  A.  209. 
Ala.— Maxie  v.  Sloss-Sheffield  Steel  & 
I.  Co.,  181  Ala.  548,  61  So.  269;  Wood- 
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an  immaterial  variance  between  the  allegations  and  the  proof  will  not 
be  fatal,  but  will  be  disregarded." 


ward  Iron  Co.  v.  Cure,  153  Ala.  215,  44 
So.  969;  Conrad  r.  Gray,  109  Ala.  130 
19  So.  -SdS.  Ark.— St.  Louis,  I.  M.  & 
S.  R.  Co.  r.  Tnylor,  113  Ark.  445,  168 
S.  VV  564;  Brvant  Lumber  Co.  v.  Clif- 
ton, So  Ark.  322,  108  S.  W.  216.  Cal. 
Scott  V.  McPherson,  168  Cal.  783,  145 
Pac.  529.  Colo. — Tunnel  MLn.  &  L.  Co. 
•y.  Cooper,  50  Colo.  390,  115  Pac.  901, 
Ann.  Cas.  1912C,  504,  39  L.  R.  A.  (N. 
S.)  1064.  Del.— Higgins  v.  Wilmington, 
3  Penne.  356,  51  Atl.  1.  D.  C— Stand- 
ard Oil  Co.  f.  Brown,  31  App.  Cas. 
371.  Fla. — Tngram-Dekle  Lumb.  Co.  v. 
Geiger,  71  Fla.  390,  71  So.  552,  Ann. 
Cas.  1918A,  971;  Coons  v.  Pritchard,  69 
Fla.  362,  68  So.  225,  L.  R.  A.  1915F, 
558.  111.— Dunlavy  v.  Chicago,  B.  & 
Q.  R.  Co.,  200  111.  App.  75.  Ind.— Mes- 
ker  V.  Leonard,  48  Ind.  App.  642,  96  N. 
E.  485;  Rumely  Co.  v.  Myer,  40  Ind. 
App.  460,  82  N.  E.  97;  Arcade  File 
Works  V.  Juteau,  15  Ind.  App.  460,  40 
N.  E.  818,  44  N.  E.  326.  Ky.— Harris 
t:  Lam  Coal  Co.,  172  Ky.  767,  190  S. 
W.  121.  Md.— Smith  Co.  r.  Smick,  119 
Md.  279,  86  Atl.  500.  Mass.— Bonin  v. 
Ballard,  196  Mass.  524,  82  N.  E.  702. 
Mich. — Scherer  v.  Otis  Elevator  Co., 
167  Mich.  1,  132  N.  W.  465.  Miss. 
Richards  V.  City  Lumb.  Co.,  101  Miss. 
678,  57  So.  977.  Mont. — Thurman  v. 
Pittsburg  &  Montana  Copper  Co.,  41 
Mont.  141,  108  Pac.  588;  Bracey  v. 
Northwestern  Imp.  Co.,  41  Mont.  338, 
109  Pac.  706,  137  Am.  St.  Rep  738. 
N.  Y.— Cannon  r.  Fargo.  138  App.  Div. 
20,  122  N.  Y.  Supp.  576;  Date  v.  New 
York  Glucose  Co.,  104  App.  Div.  207, 
93  N.  Y.  Supp.  249.  S.  C— Mims  v. 
Atlantic  Coast  Line  R.  Co.,  100  S.  C. 
375,  85  S.  E.  372.  Teiin.- East  Ten- 
iiessec  &  W.  N.  C.  R.  Co.  v.  Lindamood, 
111  Tenn.  457,  78  S.  W.  99.  Tex.— Med- 
lin  Milling  Co.  v.  Mims  (Tex.  Civ. 
App.),  173  S.  W.  968;  International  & 
G.  N.  R.  Co.  V.  Schubert  (Tex.  Civ. 
App.),  130  S.  VV.  708.  Vt.— Dailey  v. 
Swift  &  Co.,  90  Vt.  69,  96  Atl.  603. 
Va. — Atlantic  Coast  Line  R.  Co.  v. 
Caple's  A<lmx.,  110  Va.  514,  66  S.  E. 
855.  Wash. — Cavaness  v.  Morgan 
Lumb.  Co.,  50  Wash.  232,  96  Pac.  1084. 
18.  Sec  the  following:  U.  S.— Ilcck- 
ert  r.  Central  Dist.  &  P.  Tel.  Co.,  218 
Fed.  29,  134  C.  C.  A.  43;  Beardslcy  v. 
Howard  &  B.  A.  Mach.  Co.,  176  Fed. 
019.     Ala. — Woodward  Iron  Co.  v.  Low- 
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ther,  194  Ala.  232,  69  So.  877;  Stith 
Coal  Co.  f.  Harris,  193  Ala.  682,  69  So. 
1020.  Cal.— Lee  v.  Southern  Pac.  R. 
Co.,  116  Cal.  97,  47  Pac.  932,  58  Am. 
St.  Rep.  140,  38  L.  R.  A.  71.  Colo. 
National  Fuel  Co.  v.  Green,  50  Colo. 
307,  115  Pac.  709;  Northern  Coal  & 
Coke  Co.  V.  Allerd,  46  Colo.  224,  104 
Pac.  197.  Conn. — Gerardi  v.  Driscoll, 
88  Conn.  16,  89  Atl.  892;  Zeigler  v. 
Danbury,  etc.  R.  Co.,  52  Conn.  543,  2 
Atl.  462.  D.  C. — Hines  v.  Georgetown 
Gas  Co.,  3  App.  Cas.  369.  Ga. — Georgia 
R.  &  Banking  Co.  v.  Miller,  90  Ga. 
571,  16  S.  E.  939;  Eagle  &  Phenix 
Mills  r.  Moncrief,  17  Ga.  App.  10,  86 
S.  E.  260.  111.— Gathman  v.  Chicago, 
236  111.  9,  86  N.  E.  152,  19  L.  R.  A. 
(N.  S.)  1178;  Chicago  &  G.  T.  Ry.  Co. 
V.  Spurney,  197  111.  471,  64  N.  E.  302 
{affirming  97  111.  App.  570);  Devine  V. 
L.  Fish  Furniture  Co.,  199  111.  App. 
539.  Ind.— Ft.  Wayne  &  W.  Val.  Tract. 
Co.  V.  Crosbie,  169  Ind.  281,  81  N.  E. 
474,  13  L.  R.  A.  (N.  S.)  1214;  South- 
ern Ind.  R.  Co.  V.  Hoggatt,  35  Ind. 
App.  348,  73  N.  E.  1096.  Kan.— Mar- 
tin V.  Atchison,  T.  &  S.  F.  R.  Co.,  93 
Kan.  681,  145  Pac.  849.  Ky.— Louis- 
ville, etc.  R.  Co.  V.  Long,  172  Kv.  436, 
189  S.  W.  435;  East  Tennessee  Tel.  Co. 
1-.  .Jeffries,  153  Ky.  133,  154  S.  W.  1112. 
Mich. — Schuetz  v.  Van  Orman,  184 
Mich.  478,  151  N.  W.  613;  Potter  v. 
Detroit,  G.  H.  &  M.  Ry.  Co.,  122  Mich. 
179..  81  N.  W.  SO,  82  N.  W.  245.  Minn. 
Higum  V.  St.  Paul  Sash,  D.  &  L.  Co., 
107  Minn.  567,  119  N.  W.  481;  Nutz- 
mann  v.  Germania  Life  Ins.  Co.,  82  Minn. 
116,  84  N.  W.  730.  Miss.— Yazoo  & 
M.  V.  R.  Co.  r.  Farr,  94  Miss.  557,  43 
So.  520.  Mo.— Smith  v.  Fordyce,  190 
Mo.  1,  88  S.  W.  679;  Miller  v.  St. 
Louis  &  S.  F.  R.  Co.,  188  Mo.  App. 
402,  174  S.  W.  166;  Chamlee  v.  Plant- 
ers' Hotel  Co.,  155  Mo.  App.  144,  134 
S.  W.  123.  Mont.— Mosher  v.  Sutton's 
New  Theater  Co.,  48  Mont.  137,  137 
Pac.  534;  Nord  v.  Boston  &  M.  Consol. 
C.  &  S.  Min.  Co.,  30  Mont.  48,  75  Pac. 
681.  Neb. — Green  v.  Cudahv  Packing 
Co.,  100  Neb.  680,  161  N.  W.  "248.  N.  T. 
Lomik  r.  American  Sugar  Ref.  Co.,  176 
App.  Div.  378,  162  N.  Y.  Supp.  1018! 
N.  C— Dellinger  t;.  Charlotte  Elec.  R. 
Co.,  IRn  N.  C.  532,  76  S.  E.  494.  Ohio. 
Lake  Shore  &  M.  S.  Rv.  Co.  v.  Laval- 
ley.   36  Ohio   St.   221.    'Ore.— Heiser  r. 
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c.  Questions  of  Law  and  Fact}^  —  (I.)  GeneraUy.  — It  is  the  prov- 
ince of  the  jury  to  settle  all  controverted  issues  of  fact  or  mixed 
questions  of  law  and  fact  in  actions  for  personal  injuries  sustained 
by  the  servant,  and  to  draw  such  inferences  from  the  facts  found  as 
they  deem  reasonable.^" 

Whether  plaintiff  at  the  time  of  the  injury  was  eng'aged  in  inter- 
state commerce  is  for  the  jury  when  that  issue  is  presented  by  the 
evidence  ;^^  as  is  also  the  question  whether  the  injury  was  within  an 
Employer's  Liability  statute.^^ 

(II.)  Relation  of  Master  and  Servant.  —  Wliether  the  relation  of  mas- 
ter and  servant  existed  between  the  injured  person  and  the  defend- 
ant is  sometimes  a  question  for  the  jury.^^ 


Shasta  Water  Co.,  71  Ore.  566,  143  Pac. 
917;  Galvin  V.  Brown,  53  Ore.  598,  101 
Pac.  671.  Pa. — Hogarty  v.  Philadelphia 
&  R.  R.  Co.,  245  Pa.  443,  91  Atl.  854; 
Wagner  v.  Standard  Sanitary  Mfg.  Co., 
244'"Pa.  310,  91  Atl.  353.  S.  C— Koen- 
necke  v.  Seaboard  Air  Line  Ry.,  101  S. 
C.  86,  85  S.  E.  374.  Tex.— Rice  v.  Gar- 
rett (Tex.  Civ.  App.),  194  S.  W.  667; 
Waterman  Lumb.  Co.  v.  Shaw  (Tex. 
Civ.  App.),  165  S.  W.  127;  St.  Louis  S. 
W,  R.  Co.  15.  Brown  (Tex.  Civ.  App.), 
163  S.  W.  383;  International  &  G.  N. 
K.  Co.  V.  Collins,  33  Tex.  Civ.  App.  58, 
75  S.  W\  814.  Utah.— Speight  v.  Rocky 
Mountain  B.  T.  Co.,  36  Utah  483,  107 
Pac.  742.  Wash. — Anustasakas  v.  In- 
ternational Contract  Co.,  57  Wash.  453, 
107  Pac,  342;  Alkire  v.  Myers  Lumb. 
Co.,  57  Wash.  300,  106  Pac.  915;  Nel- 
son V.  S.  Willey  S.  S.  &  Nav.  Co.,  26 
Wash.  548,  67  Pac.  237;  Walker  v.  Mc- 
Neill, 17  Wash.  582,  50  Pac.  518.  W.  Va. 
Wilkinson  v.  Kanawha  &  Hocking  C. 
&  C.  Co.,  64  W.  Va.  93,  61  S.  E.  875, 
20  L.  R.  A.  (N.  S.)  331.  Wis.— Stet- 
ler  V.  Chicago,  etc.  R.  Co.,  49  Wis.  609, 
C  N.  W.  303. 

19.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

20.  See  the  following:  U.  S.— West- 
land  V.  Gold  Coin  Mines  Co.,  101  Fed. 
59,  41  C.  C.  A.  193;  Totten  v.  Pennsyl- 
vania R.  Co.,  11  Fed.  564.  Ala.— Ala- 
bama G.  S.  R.  Co.  V.  Brooks,  135  Ala. 
401,  33  So.  181.  111.— Madison  Coal  Co. 
V.  Hayes,  215  111.  625,  74  N.  E.  755 
{affirming  116  111.  App.  94);  Himrod 
Coal  Co.  V.  Stevens,  104  111.  App  639, 
affirmed  203  111.  215,  67  N.  E.  389.  Ind. 
Abbitt  V.  Lake  Erie  &  W.  R.  Co.,  150 
Ind.  498,  50  N.  E.  729.  la.— Liaht  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  93  Iowa 
83,  61  N.  W.  380.  Neb.— Union  Stock 
Yards  Co.  v.  Conoyer,  41  Neb.  617,  59 


N.  W.  950.  Pa.— Honifus  v.  Chambers- 
burg  Engineering  Co.,  196  Pa.  47,  46 
Atl.  259;  Werst  v.  Lehigh  Valley  R. 
Co.,  190  Pa.  482,  ^  Atl.  881;  Fritz  v. 
.Tenner,  166  Pa.  292,  31  Atl.  80.  Vt. 
Sherman  v.  Delaware  &  H.  Canal  Co., 
71    Vt.   32,5,   45   Atl.    227. 

21.  U.  S.— Pecos  &  N.  T.  R.  Co.  v. 
Rosenbloom,  240  U.  S.  439,  36  Sup.  Ct. 
390,  60  L.  ed.  730  (reversing  107  Tex. 
291,  173  S.  W.  215,  177  S.  W.  952);  Erie 
R.  Co.  V.  Krysienski,  238  Fed.  142,  151 
C.  C.  A.  218.  Minn,— Davis  v.  Chicago, 
R.  L  &  P.  R.  Co.,  134  Minn.  49,  158  N. 
W.  911.  Mo.— Young  v.  Lusk,  268  Mo. 
625,  187  S.  W.  849.  N.  J.— Armbreeht  V. 
Delaware,  L.  &  W.  R.  Co.  (N.  J.  L.), 
101  Atl.  203.  Wis.— Graber  v.  Duluth 
S.  S.  &  A.  R.  Co.,  159  Wis.  414,  150 
N.   W.   489. 

[a]  Question  of  Law.— When  the 
facts  are  undisputed  the  question 
whether  a  particular  service  or  en- 
gagement therein  is  of  interstate  char- 
acter is  one  of  law.  Graber  v.  Duluth, 
S.  S.  &  A.  R.  Co.,  159  Wis.' 414.  150 
N.  W.  489. 

22.  Wheeler  v.  Nehalem  Timber  & 
L.  Co.,  79  Ore,  506,  155  Pac.  1188. 

23.  See  the  following:  XJ.  S.— North- 
western Union  Packet  Co.  v.  McCue, 
17  Wall.  508,  21  L.  ed.  705.  Ala.— Re- 
public Iron  &  Steel  Co.  v.  Howard,  196 
Ala.  663,  72  So.  263.  Conn.— Burke  v. 
Norwich,  etc.  R.  Co.,  34  Conn.  474.  Ga. 
Barnett  V.  Northeastern  R.  Co.,  87  Ga. 
199,  13  S.  E.  646.  111.— Grace  &  Hyde 
Co.  V.  Probst,  208  111.  147,  70  N.  E.  12; 
St.  Louis  Consol.  Coal  Co.  v.  Bruce  150 
111.  449,  37  N.  E.  912,  affirming  47  111. 
App.  444.  Compare  Condon  v.  Schoen- 
field,  214  111.  226,  73  N.  E.  338,  re- 
versing 114  111.  App.  468.  Ind.— Evans- 
ville,  etc.  R.  Co.  v.  Claspell,  8  Ind. 
App.  685,  36  N.  E.  297.     la.— Winn  v. 
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(HI.)  Scop©  of  Employment,  — Whether  at  the  time  of  the  injury 
plaintiff  was  acting  within  the  scope  of  his  employment,-*  or  was  a 
volunteer,-'*  or  a  mere  trespasser,^^  is  for  the  jury. 

(IV.)  Cause  of  Injury.  —  When  the  evidence  is  contradictory,  or 
circumstantial,  the  question  of  the  cause  of  the  injury  is  properly 
one  for  the  jury."     But  when  the  only  evidence  is  the  existence  of 


Town  of  Anthon,  161  N.  W.  642;  Aga 
V.  Harbach,  127  Iowa  144,  102  N.  W. 
833,     109     Am.     St.     Bep.     377.      Kan. 
Brower    v.    Timreck,    66    Kan.    770,    71 
Pac   581.    Ky. — Robinson  i'.  Tester,  176 
Ky.'460,   195  S.  W.   792.     Mass.— Mor- 
gan V.  Smith,  159  Mass.  570,  35  N.  E. 
101      Minn. — Caron   v.   Powers-Simpson 
Co.,  96  Minn.  192,  104  N.  W.  889.  N.  J. 
Norman  v.  Middlesex  &  S.  Traction  Co., 
68  N.  J.  L.  728,  54  Atl.  835;  Hardy  v. 
Delaware,  etc.  R.  Co.,  57  N.  J.  L.  505, 
31   Atl.    281.     N.  Y.— Brophy    v.   Bart- 
lett,  108  N.  Y.  632,  15  N.  E.  368;  Man- 
ning V.  Hogan,  78  N.  Y.  615;  Werner  v. 
Hearst,    76    App.    Div.    375,    78    N.    Y. 
Supp.  788  (reversed  177  N.  Y.  63,  69  N. 
E     221) ;    Chaffee    v.    Erie    R.    Co.,    68 
App.    Div.   651,   74   N.   Y.   Supp.   1122; 
Sullivan  v.  Dunham,  35  App.  Div.  342, 
54   N.    Y.   Supp.   962.     Ore.— Ringue  v. 
Oregon  Coal  Co.,  44  Ore.  407,  75  Pac. 
703.     S.  0. — Davis  v.  Atlanta  &  C  A. 
L.  R.  Co.,  63  S.  C.  370,  577,  41   S.  E. 
468,    492.      Tex. — Jernigan    v.    Houston 
Ice   &  Brewg.   Co.,   33   Tex.    Civ.   App. 
501,  77   S.  W.   260;   Missouri,  K.   &  T. 
R.  Co.  V.  Ferch  (Tex.  Civ.  App.),  36  S. 
W.  487.     Wis. — Shultz  v.  Chicago,  etc. 
R.   Co.,   40   Wis.   589. 

24.  See  the  following:  U.  S.— John- 
eon  V.  Armour,  5  McCrary  629,  18  Fed. 
490.  Ala. — Robinson  v.  Maryland  Coal 
&  C.  Co.,  196  Ala.  604,  72  So.  161. 
Colo. — Rapson  Coal  Min.  Co.  v.  Micheli, 
164  Pac.  311;  Independence  Coffee  & 
S.  Co.  t\  Kalkman,  61  Colo.  98,  156 
Pac,  135.  ni. — Dallemand  f.  Saalfeldt, 
175  111.  310,  51  N.  E.  645,  67  Am.  St. 
Rep.  214,  48  L.  B.  A.  753  (affirming 
73  111.  App.  151);  Kingma  v.  Chicago, 
etc.  R.  Co.,  85  111.  App.  138.  Mass. 
Byrne  v.  Learnard,  191  Mass.  269,  77 
N.  E  316.  Minn. — Small  r.  Brainerd 
Lumb.  Co.,  95  Minn.  95,  103  N.  W.  726. 
Mo,— Marshall  v.  United  Rvs.  Co.  (Mo. 
App.),  184  S.  W.  159.  Neb.— Norfolk 
Beet  Sugar  Co.  v.  Ilight,  59  Neb.  100, 
80  N.  W.  276.  N.  H.— Bennett  f.  War- 
ren, 70  N.  H.  564,  49  Atl.  105.  N.  Y. 
Manning  v.  Hogan,  78  N.  Y.  615.  Ore. 
Wheeler  v.  Nehalem  Timber  &  L.  Co., 
79  Ore.  506,  155  Pac.  1188.    Pa.— Elmer 
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V.  Pittsburgh  Rys.  Co.,  251  Pa.  505,  96 
Atl.  1054;  Conlcy  r.  Lincoln  Foundry 
Co.,  14  Pa.  Super.  626.  Tex.— Chicago, 
R.  I  &  T.  R.  Co.  V.  Oldridge,  33  Tex. 
Civ.  App.  436,  76  S.  W.  581. 

25.  Dallemand  r.  Saalfeldt,  175  HI. 
310,  51  N.  E.  645,  67  Am.  St.  Rep.  214, 
48  L.  R.  A.  753,  affirming  73  HI.  App. 
151. 

26.  Chicago,  R.  I.  &  T.  R.  Co.  v. 
Oldridge,  33  Tex.  Civ.  App.  436,  76  S. 
W.  581. 

[a]  Whether  there  was  an  implied 
invitation  er  permission  for  employes 
to  pass  through  a  certain  shed  to  and 
from  work,  is  for  the  jury,  when  there 
was  some  evidence  to  that  effect.  Han- 
Ion  V.  Thompson,  167  Mass.  190,  45 
N.  E.  88. 

27.  See  the  following:  U.  S.— Key- 
stone Coal  &  C.  Co.  V.  Fekete,  232  Fed. 
72,  146  C.  C.  A.  264;  Choctaw  O.  &  G. 
R.  Co.  r.  McDade,  191  U.  S.  64,  24  Sup. 
Ct.  24,  48  L.  ed.  96   (affirming  112  Fed. 
888,    50    C.    C.    A.    591);    Deserant    v. 
Cerillos  Coal  R.  Co.,  178  U.  S.  409,  20 
Sup.  Ct.  967,  44  L.  ed.  1127  (reversing 
9   N.  M.  495,  55  Pac.  290);   Shugart   r. 
Atlantic,    etc.   R.    Co.,     133    Fed.     505, 
66     C.     C.     A.     379;     Cecil     v.     Amer- 
ican   Sheet    Steel    Co.,     129    Fed.     542, 
64  C.  C.  A.  72;  Robinson  v.  Pittsburgh 
Coal  Co.,  129  Fed.  324,  63  C.  C.  A.  258; 
Wabash  Screen  Door  Co.  r.  Black,  126 
Fed.    721,    61    C.    C    A.    639;    Portland 
Gold    Min.    Co.    v.    Flaherty,    HI    Fed. 
312,  49  C.  C.  A.  361.     Ala.— Sloss-Shef- 
field  Steel  &  1.  Co.  i\  Mobley,  139  Ala. 
425,   36  So.   181;   Birmingham   Traction 
f^o.  V.  Reville,  136  Ala.  335,  34  So.  081 ; 
Houston   Biscuit   Co.   v.   Dial,  135   Ala. 
1G8.  33  So.  268;  Louisville  &  N.  R.  Co. 
r.    Bouldin,    121    Ala.    197,    25    So.    903. 
Cal. — Anderson    v.    Seropian,    147    Cal. 
201,  81   Pac.  521;   Peters  v.  McKay  & 
Co.,    136    Cal.    73,    68    Pac.    478.      Colo. 
Roche  t;.  Denver  &  R.  G.  R.  Co.,  19  Colo. 
App.    204,   73   Pac.    8S0.     D.   C— Balti- 
more &  P.  R.  Co.  t".  Landrigan,  20  App. 
Cas.    135.      Ga~ — Ingram    v.    Hilton    & 
Dodge   Lumb.   Co.,  125   Ga.   658.  54   S. 
E.    648;    Chcnall   r.   Palmer   Brick    Co., 
117  Ga.  106,  43  S.  E.  443.    HI.— Kelly- 
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ville  Co?l  Co.  V.  Strine,  217  111.  516, 
75  N.  E.  375;  Commonwealth  Electric 
Co.  V.  Rose,  214  111.  545,  73  N.  E.  780 
{afjirminq  114  111.  App.  181);  Spring 
Valley  Coal  Co.  v.  Robizas,  207  111.  226, 
69  N.  E.  925;  Chicago  Hair  &  Bristle 
Co.  V.  Mueller,  203  111.  558,  68  N.  E. 
51  {affirming  106  111.  App.  21);  Chicago 
Screw  Co.  v.  Weiss,  107  111.  App.  39 
{affirmed  203  111.  536,  68  N.  E.  54) ;  Ide 
t\  Fratcher,  96  111.  App.  549,  affirmed 
194  111.  552,  62  N.  E.  814.  Ind.— In- 
diana, etc.  Coal  Co.  v.  Neal,  75  N.  E. 
595,  76  N.  E.  527;  Davis  v.  Mercer 
Lumb.  Co.,  164  Ind.  413,  73  N.  E.  899; 
La  Porte  Carriage  Co.  v.  Sullender,  71 
N.  E.  922;  Muncie  Pulp  Co.  v.  Hacker, 
37  Ind.  App.  194,  76  N.  E.  770.  la. 
Schroeder  v.  Chicago,  etc.  R.  Co.,  128 
Iowa  365,  103  N.  W.  985;  Wiijle  v. 
Burlington,  etc.  R.  Co.,  109  Iowa  557, 
80  N.  W.  679.  Ky.— Illinois  Cent.  R. 
Co.  V.  Mcintosh,  118  Ky.  145,  80  S.  W. 
496,  81  S.  W.  270;  Hurt  V.  Louisville 
&  N.  R.  Co.,  116  Ky.  545,  76  S.  W.  502; 
Angel  V.  Jellico  Coal  Min.  Co.,  115  Ky. 
728,  74  S.  W.  714;  Louisville  &  N.  R. 
Co.  V.  Mulfinger's  Admx.,  26  Ky.  L. 
Rep.  3,  80  S.  W.  499.  Md.— Crawford 
V.  United  R.  etc.  Co.,  101  Md.  402,  61 
Atl.  287,  70  L.  R.  A.  489;  Hearn  v. 
Quillan,  94  Md.  39,  50  Atl.  402.  Mass. 
Fountaine  v.  Wampanoag  Mills,  189 
Mass.  498,  75  N.  E.  738;  Palmer  v. 
Coyle,  187  Mass.  136,  72  N.  E.  844; 
Thompson  v.  American  Writing  Paper 
Co.,  187  Mass.  93,  72  N.  E.  343;  Martin 
T.  Merchants'  &  Miners'  Transp.  Co.,  185 
Mass.  487,  70  N.  E.  934;  Ellis  v.  Thayer, 
183  Mass.  309,  67  N.  E.  325;  McLean  v. 
Paine,  181  Mass.  287,  63  N.  E.  883- 
Mich. — Bernard  v.  Pittsburgh  Coal  Co., 
137  Mich.  279,  100  K  W.  396;  Jones  v. 
Flint  &  P.  M.  R.  Co.,  127  Mich.  198, 
S6  N.  W.  838;  Schoepper  v.  Hancock 
Chemical  Co.,  113  Mich.  582,  71  N.  W. 
1081.  Minn. — Turrittin  v.  Chicago,  etc. 
R.  Co.,  95  Minn.  408,  104  N.  W.  225; 
Small  V.  Brainerd  Lumb.  Co.,  95  Minn. 
95,  103  N.  W.  726;  Schus  v.  Powers- 
Simp<?on  Co.,  85  Minn.  447,  89  N.  W. 
68,  69  L.  R.  A.  887.  Mo.— Duerst  v. 
St.  Louis  Stamping  Co.,  163  Mo.  607, 
63  B.  W.  827;  Stanley  v.  Chicago,  etc. 
R.  Co.,  112  Mo.  App.  601,  87  S.  W.  112; 
Depuy  V.  Chicago,  etc.  R.  Co.,  110  Mo. 
App.  110,  84  S.  W.  103;  Haworth  v. 
Mineral  Belt  Tel.  Co.,  105  Mo.  App. 
161,  79  S.  W.  727;  Franklin  v.  Missouri, 
etc.  R.  Co.,  97  Mo.  App.  473,  71  S.  W. 
540;  Parsons  v.  Hammond  Packing  Co., 
96  Mo.  App.  372,  70  S.  W.  519.    Mont 


Nord  V.  Boston  &  M.  Consol.  &  S.  Min. 
Co.,  30  Mont.  48,  75  Pac.  681.  N.  H. 
Wallace  r.  Boston,  etc.  R.  R.,  72  N.  H. 
504,  57  Atl.  913;  Olney  v.  Boston  &  M. 
R.  R.,  71  N.  H.  427,  52  Atl.  1097; 
Prescott  V.  Laconia  Car  Co.  Wks.,  71 
N.  H.  59,  51  Atl.  265;  Whitcher  i;.  Bos- 
ton, etc.  R.  Co.,  70  N.  H.  242,  46  Atl. 
740.  N.  J.— Kalker  v.  Hedden,  72  N. 
J.  L.  239,  61  Atl.  395.  N.  Y.— McHugh 
■y.  Manhattan  R.  Co.,  179  N.  Y.  378,  72 
N.  E.  312  {reversing  88  App.  Div.  554, 
85  N.  Y.  Supp.  184);  Bateman  v.  New 
York  Cent.,  etc.  R.  Co.,  178  N.  Y.  84, 
70  N.  E.  109  {reversing  67  App.  Div. 
241,  73  N.  Y.  Supp.  390);  Hosford  v. 
New  York  Cent.  etc.  R.  Co.,  161  N.  Y. 
660,  57  N.  E.  1112  {affirming  39 
App.  Div.  327,  56  N.  Y.  Supp. 
933);  O'Keefe  v.  Great  Northern 
Elev.  Co.,  105  App.  Div.  8,  93  N.  Y. 
Supp.  407;  Allison  V.  Long  Clove  Trap 
Rock  Co.,  92  App.  Div.  611,  86  N.  Y. 
Supp.  833;  Swenson  v.  Metropolitan  St. 
Rwy.  Co.,  78  App.  Div.  379,  80  N.  Y. 
Supp.  281.  N.  C— Rolin  v.  R.  J.  Rey- 
nolds Tobacco  Co.,  141  N.  C.  300,  53  S. 
E.  891,  7  L.  R.  A.  (N  S)  335;  Lassiter 
i;  Raleigh,  etc.  R.  Co.,  133  N.  C.  244,  45 
S,  E.  570  Okla.— Harris  Irby  Cotton 
Co.  V.  Duncan,  157  Pac.  746.  Pa. 
Thomas  v.  New  Jersey  Cent.  R.  Co., 
194  Pa.  511,  45  Atl.  344.  Tex.— South- 
ern Const.  Co.  V.  Hinkle  (Tex.  Civ. 
App.),  89  S.  W.  309;  Missouri,  K.  & 
T.  R.  Co.  V.  Kellerman,  39  Tex.  Civ. 
App.  274,  87  S.  W.  401;  Gulf,  etc.  R. 
Co.  V.  Boyce,  39  Tex.  Civ.  App.  195, 
87  S.  W.  395;  San  Antonio  &  A.  P. 
R.  Co.  V.  Lester  (Tex.  Civ.  App.),  84 
S.  W.  401;  International,  etc.  R.  Co.  v. 
Reeves,  35  Tex.  Civ.  App.  162;  79 
S.  W.  1099;  Texas  &  N.  O.  R.  Co.  v. 
Gardner,  29  Tex.  Civ.  App.  90,  69  S. 
W.  217.  Va.— Norfolk  &  W.  R.  Co.  V. 
Cheatwood's  Admx.,  103  Va.  356,  49 
S.  E.  489.  Wash.— Hoveland  v.  Hall 
Bros.  Mar.  R.  &  S.  Co.,  41  Wash.  164, 
82  Pac.  1090;  Bailey  v.  Cascade  Timber 
Co.,  32  Wash.  319,  73  Pac.  385;  Rob- 
erts V.  Port  Blakely  Mill  Co.,  30  Wash. 
25,  70  Pac.  111.  Wis.— Johnson  v.  St. 
Paul  &  W.  Coal  Co.,  126  Wis.  492,  105 
N.  W.  1048;  Grant  v.  Keystone  Lumb. 
Co.,  119  Wis.  229,  96  N,  W.  335,  100 
Am.  St.  Rep.  883. 

See  also  Eberly  v.  Chicago,  B.  &  Q. 
R.  Co.,  96  Mo.  App.  361,  70  S.  W. 
381. 

[a]  This  is  not  so  when  the  contra- 
dictory evidence  as  to  the  cause  of  the 
injury  is  given  by  the   same  witness. 
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the  defect  or  the  happening  of  the  accident  or  injnryr^  or  the  evi- 
dence knaves  the  cause  of  the  injury  to  mere  conjecture,-"  the  question 
of  cause  of  the  injurv  will  not  Ix'  sui)initte(l  to  tlic  jury. 

(V.)  Negligence  of  Master  or  Superior  Employe.  —  (AO  Generally. 
In  accordance  with  the  general  rule,  where  the  evidence  is  conflicting, 
the  question  of  negligence  on  the  part  of  the  master  is  one  of  fact 
for  the  jury.^°    So  whether  the  defendant  was  negligent  in  failing  to 


Oglesby   v.   Missouri   Pac.   R.    Co.,   177 
Mo.  272,  296,  76  S.  W.  623. 

Negligence  of  master  as  proximate 
cause  of  injury,  see  infra,  I,  F,  7,  c, 
(V). 

28.  U.  S.— Reilly  v.  Campbell,  59 
Fed.  990,  8  C.  C.  A.  438.  Kan.— Wil- 
liams r.  Atchison,  etc.  E.  Co.,  22  Kan. 
117  Mass.— Allen  v.  G.  W.  &  F.  Smith 
Iron  Co.,  160  Mass.  557,  36  N.  E.  581. 
But  see  Movnihan  v.  Hills  Co.,  146 
Mass.  586,  16  N.  E.  574,  4  Am.  St. 
Bep  348.  N.  Y.— Stuber  v.  McEntee, 
29  Jones  &  S.  338,  19  N.  Y.  Supp.  900, 
reversed  on  other  grounds,  142  N.  Y. 
200,  36  N.  E.  878.  Compare  Madden 
V.  Hughes,  104  App.  Div.  101,  93  N.  Y. 
Supp.  324.  S,  C— Edgens  V.  Gaffney 
Mfg.   Co.,   69   S.   C.   529,   48   S.   E.   538. 

•W  Va. — Humphreys  v.  Newport  News 
&  M.  V.  Co.,  33  W.  Va.  135,  10  S.  E. 
39.  Wis. — Sorenson  r.  Menasha  Paper, 
etc.  Co.,  56   Wis.  338,  14  N.  W.  446. 

29.  Ky. — Kaufman  v.  Peter-Burg- 
hard  Stone  Co.,  170  Ky.  482,  186  S.  W. 
125.  N.  Y. — Hope  v.  Fall  Brook  Coal 
Co.,  3  App.  Div.  70,  38  N.  Y.  Supp. 
1040;  Van  Sickle  v.  Atlantic  Ave.  R. 
Co.,  12  Misc.  217,  33  N.  Y.  Supp.  265, 
66  N  Y.  St.  857.  Tex. — Johnson  v.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  (Tex.  Civ. 
App.),  30  S.  W.  95.  Wis.— Sorenson 
V.  Menasha  Paper,  etc.  Co.,  56  Wis. 
338,  14  N.   W.  446. 

30.  See  the  following:  U.  S.— Cboc- 
taw  O.  &  G.  R.  Co.  f.  Tennessee,  116 
Fed.  23,  53  C.  C.  A.  497  (affirmed,  191 
U.  S.  326,  24  Sup.  Ct.  99,  48  L.  ed. 
201);  Tennessee  C,  I.  &  R.  Co.  i;.  Cur- 
rier, 108  Fed.  19,  47  C.  C.  A.  161; 
Mason  &  O.  R.  Co.  r.  Yockey,  103  Fed. 
265,  43  C.  C.  A.  228;  New  Orleans  Ice 
Co.  r.  O'Malley,  92  Fed.  108,  34  C.  C. 
A.  233.  Ala. — Tennessee  Coal,  I.  &  R. 
Co.  V.  Bridges,  144  Ala.  229,  39  So. 
902,  113  Am.  St.  Rep.  35;  Tutwiler 
Coal,  C.  &  I.  Co.  r.  Enslen,  129  Ala. 
336,  30  So.  600.  Ark.— Scullin  r.  Still, 
127  Ark.  617,  192  S.  W.  198;  St.  Louis 
S.  W.  R.  Co.  V.  Plumlec,  78  Ark.  147, 
95  S.  W.  442.  Colo. — Williams  v. 
Sleepy   Hollow    Min.    Co.,   37   Colo.    62, 
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86  Pac.  337,  7  L.  R.  A.   (N.  S.)   1170. 
Del. — Murphv  V.  Hughes,  1  Penne.  250, 
40    Atl.    187."     Ga.— Atlanta    &    B.    Air 
Line  Ry.  r.  Weaver,  121   Ga.  466,  49  S. 
J].    29l";    Palmer    Brick   Co.   V.    Chenall, 
119    Ga.    837,   47    S.    E.    329;    Carey   V. 
East    Tennessee,    etc,    Ry.    Co.,    95    Ga. 
547,    22    S.    E.    299;    Cook   v.    Western, 
etc.    R.    Co.,    69    Ga.     619.      lU.— Cobb 
Chocolate  Co.  r.  Knudson,  207  HI.  452, 
69    N.    E.    816    {affirming   107   111.    App.  ■ 
668;)      Slack      r.      Harris,       200       111. 
96,  65  N.  E.  669;  Belt  Ry.  Co.  v.  Con- 
frov,    111    111.    App.   473;     Gundlach    v. 
Sehott,   95   111.   App.   110    (affirmed,   192 
111.  509,  61  N.  E.  332,  85  Am.  St.  Rep. 
348);   Banks  v.  Effingham,  63  111.  App. 
221.    Ind. — M.  S.  Huey  Co.  v.  Johnston, 
164    Ind.    489,    73    N.  'E.    996;    Deizi   v. 
G.   H.   Hammond   Co.,   156  Ind.   583,  60 
N.   E.    353;    Columbia   Enameling   &   S. 
Co.    V.    Burke,    37    Ind.    App.    518,    77 
N.  E.  409,   117  Am.  St.  Rep.   337;   Dill 
r.   Marmon   (Ind.   App.),  71    N.   E.   669. 
Kan. — Consolidated  Kansas  City  Smelt- 
ing   Co.    V.    Sharber,    71    Kan. '700,    81 
Pac.    476;    Walker    r.    Scott,    10    Kan. 
App.    413,    61    Pac.    1091.      Ky.— Louis- 
ville   &    N.    R.    Co.    V.    Berrv's   Admx., 
96  Kv.  604,  29  S.  W.  449;  Il'linois  Cent. 
R.   Co.  V.  Elliott,  26  Kv.  L.  Rep.  669, 
82   S.   W.   374.     Md.— Pikesville,   R.   & 
E.   G.  R.  Co.   r.  State,  88  Md.  563,  42 
Atl.    214.      Mass. — Chiappini     v.     Fitz- 
gerald,  191    Mass.   598,   77   N.   E.   1030; 
Gurnev  V.  Le  Baron,  182  Mass.  368,  65 
N.    E.'  789;    Welch   r.    New   York,   etc. 
R.   Co.,   176   Mass.   393,   57   N.    E.   668; 
Ellis   V.    Pierce,    172    Mass.    220,   51    N. 
E.  974;   Dolphin   r.  Plinnlov,   167  Mass. 
167,    45    N.    E.    87.       Mich.— Baver     v. 
Grocholski,    162    N.    W.    1030;    Kopf    V. 
Monroe   Stone   Co.,   140   Mich.   649,   104 
N.   W.   313;    Steiler   r.    Hart,   65   Mich. 
644,    32   N.    W.    875.     Minn.— Gomulak 
V.    C.    A.    Smith    Lumb.    Co.,    98    Minn. 
149,   107    N.   W.    542;    Kohout    v.   New- 
man, 96  Minn.  61,  104  N.  W.  764.    Mo. 
Moore    r.    St.    Louis    Transit    Co.,    193 
Mo.  411,  91    S.   W.   1060;   Seeger  r.   St. 
Louis   Silver    Co.,    193    Mo.    400,   91    S. 
W.    1030;    Markey  v.   Louisiana   &   M. 
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comply  wdth  a  statutory  requirement,  and  that  the  injury  was  the 
result  thereof,  is  for  the  jury.^^ 


E.  R.  Co.,  185  Mo.  348,  84  S.  W.  61; 
Bailey  v.  Citizens'  Ry.  Co.,  152  Mo. 
449,  5*2  S.  W.  406;  Thompson  V.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  86  Mo.  App.  141; 
Linn  v.  Massillon  Bridge  Co.,  78  Mo. 
App.  111.  Mont.— Berg  v.  Boston  &  M. 
Cons.,  etc.  Min.  Co.,  12  Moat.  212,  29 
Pac.  545.  N.  J. — Armbrecht  v.  Dela- 
ware, L.  &  W.  R.  Co.  (N.  J.  L.),  101 
Atl.  203.  N.  Y.— Hatton  v.  Hilton 
Bridge  Const.  Co.,  167  N.  Y.  590,  60 
N.  E.  1112  (afflrming  42  App.  Div.  398, 
69  N.  Y.  Supp.  272);  Wilcox  v.  City 
of  Rochester,  114  App.  Div.  734,  99 
N.  Y.  Supp.  1020  (reversed,  190  N.  Y. 
137,  82  N.  E.  1119,  17  L.  R.  A.  [N.  S.] 
741);  Harris  t\  Baltimore  Mach.  & 
Elev.  Co.,  112  App.  Div.  389,  98  N.  Y. 
Supp.  440  (affirmed,  188  N.  Y.  141,  80 
N.  E.  1028);  De  Maio  v.  Standard  Oil 
Co.,  68  App.  Div.  167,  74  N.  Y.  Supp. 
165;  Eavnor  v.  Trolan,  22  App.  Div. 
107,  47  N.  Y.  Supp.  897;  Shambow  v. 
New  York,  etc.  R.  Co.,  15  N.  Y.  Supp. 
146.  N.  C— Hickman  v.  O.  M.  Rut- 
ledge  &  Co.,  173  N.  C.  178,  91  S.  E. 
843;  Fitzgerald  v.  Southern  R.  Co.,  141 
N.  C.  530,  54  S.  E.  391,  6  L.  R.  A. 
(N.  S.)  337;  Stewart  r.  Raleigh  &  A. 
Air  Line,  141  N.  C.  253,  53  S.  E.  877; 
Marks  r.  Harriet  Cotton  Mills,  138  N. 
C.  401,  50  S.  E.  769.  Ohio.— Hill  v. 
Lake  Shore  &  M.  S.  Ry.  Co.,  22  Ohio 
Cir.  Ct.  291,  12  Ohio  Cir.  Dee.  241. 
R.  I.- — Vartanian  v.  New  York,  etc.  R. 
Co.,  25  R.  L  398,  56  Atl.  184.  S.  C. 
Hicks  V.  Southern  Rv.  Co.,  38  S.  E. 
725;  Roach  v.  Haile  Gold  Min.  Co.,  71 
S.  C.  79,  50  S.  E.  543;  Scott  V.  Sea- 
board Air  Line  R.  Co.,  67  S.  C.  136, 
45  S.  E.  129;  Wood  v.  Victor  Mfg.  Co., 
66  S.  C.  482,  45  S.  E.  81;  Rinake  v. 
Victor  Mfg.  Co.,  55  S.  C.  179,  32  S.  E. 
983.  Tex.— International  &  G.  N.  R. 
Co.  r.  Brice  (Tex.  Civ.  App.),  95  S.  W. 
660  (reversed,  100  Tex.  203,  97  S.  W. 
461);  Smith  v.  Buffalo  Oil  Co.,  41  Tex. 
Civ.  App.  267,  91  S.  W.  383;  Inter- 
national &  G.  N.  R.  Co.  V.  Vanlanding- 
ham,  38  Tex.  Civ.  App.  206,  85  S.  W. 
847;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Harris 
(Tex.  Civ.  App.),  51  S.  W.  864;  Mis- j 
souri,  K.  &  T.  R.  Co.  r.  St.  Clair,  21  ' 
Tex.  Civ.  App.  345,  51  S.  W.  666.  Utah.  I 
Frank  v.  Bullion  Beck,  etc.  M.  Co.,  19 
Utah  35,  56  Pac.  419.  Va.— Fisher's 
Admr.  v.  Chesapeake  &  O.  R.  Co.,  104 


Va.  635,  52  S.  E.  373,  2  L.  R.  A.  (N. 
S.)  954.  Wash.— Cully  v.  Northern 
Pacific  R.  Co.,  35  Wash.  241,  77  Pac. 
202;  Costa  V.  Pacific  Coast  Co.,  26 
Wash.  138,  66  Pac.  398.  Wis.— Howard 
V.  Beldenville  Lumb.  Co.,  129  Wis.  98, 
108  N.  W.  48;  Kutchera  v.  Goodwillie, 
93  Wis.  448,  67  N.  W.  729. 

And  see  generally  the  title  "Negli- 
gence. ' ' 

[aj  Thus,  whether  the  defendant 
was  guilty  of  negligence  because  in 
the  exercise  of  due  care  it  ought  to 
have  repaired  a  defective  machine  of 
whose  condition  it  had  notice  is  for 
the  jury.  Fountaine  v.  Wampanoag 
Mills,   189   Mass.   498,   75   N.   E.   738. 

[b]  Whether  the  master  was  negli- 
gent in  failing  to  properly  supervise 
and  direct  the  work  is  a  question  for 
the  jury.  Babcock  v.  Old  Colony  R. 
Co.,  150  Mass.  467,  23  N.  E.  325. 

[c]  But  where  the  undisputed  evi- 
dence is  such  that  only  one  inference 
can  be  drawn  therefrom,  or  it  is  of 
a  character  so  conclusive  that  the  court 
should  in  the  exercise  of  its  discretion 
set  aside  a  verdict  not  in  accord  there- 
with, the  question  is  one  of  law  which 
warrants  the  court  in  directing  a  proper 
verdict.  Delaware,  L.  &  W.  R.  Co.  V. 
Converse,  139  U.  S.  469,  11  Sup.  Ct. 
569,  35  L.  ed.  213;  Davis  r.  California 
St.  Ry.  Co.,  105  Cal.  131,  38  Pac.  647; 
Jacobson  v.  Northwestern  Pac.  R.  Co., 
53  Cal.  Dec.  878.  See  also  the  title 
"Negligence." 

[d]  Peremptory  Instruction.- When 
the  uncontradicted  evidence  shows  the 
negligence  of  the  master,  the  employe 
is  entitled  to  a  peremptory  instruction. 
Mexican  Cent.  Ry.  Co.  -v.  Glover,  107 
Fed.  356,  46  C.  C.  A.  334. 

[e]  When  there  is  material  evi- 
dence showing  defendant's  negligence, 
a  nonsuit  will  be  refused.  Scott  ?•.  Sea- 
board A.  L.  R.  Co.,  67  S.  C.  136,  45 
S.  E.  129. 

[f]  Whether  the  evidence  of  plain- 
tiff tends  to  establish  defendant's  neg- 
ligence is  a  question  of  law.  Keown 
V.  St.  Louis  R.  Co.,  141  Mo.  86,  41 
S.   W.  926. 

31.  See  the  following:  U.  S. — Mich- 
igan Headlining  &  Hoop  Co.  v.  Wheel- 
er, 141  Fed.  61,  72  C.  C.  A.  71.  Ark. 
St.  Louis,  L  M.   &  S.  R.   Co.   v.  Neal, 
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Whether  certain  omissions  on  the  part  of  a  superior  employe  constituted 
negligence  is  one  for  the  jury.^- 

(B.)  In  Care  of  Youthful  or  Inexperienced  Employe. — It  is  ordinarily 
a  (luestion  of  fact  for  the  jury  whether  or  not  the  master  was  negligent 
in  his  care  of  an  inexperienced  or  youthful  servant,^^  or  whether  he 
exercised  due  care  for  the  protection  of  such  a  servant,^*  and  whether 


71  Ark,  445,  78  S.  W.  220.  Mass. 
Lynch  v.  M.  T.  Stevens  &  Sons  Co., 
187  Mass.  397,  73  N.  E.  478;  Boucher 
r.  Kobeson  Mills,  182  Mass.  500,  65  ^. 
E  819.  N.  Y, — Reilly  v.  Troy  Brick 
Co.,  184  N.  Y.  399,  77  N.  E.  385,  109 
App.  Div.  920,  95  N.  Y.  Supp.  1156. 
Tex. — De  la  Vergne  Eefrig.  Mach.  Co. 
V.  Stahl,  24  Tex.  Civ.  App.  471,  60 
S.  W.  319. 

See  also  infra,  I,  F,  7,  c,  (V). 

32.  Huggins  v.  Southern  R.  Co.,  148 
Ala.  153,  41  So.  856;  Reynolds  v. 
Barnard,   168  Mass.  226,  46  N.  E.   703. 

33.  U.  S. — Bainum  v.  American 
Bridge  Co.,  141  Fed.  179;  Sink  v.  The 
Sikes  Co.,  134  Fed.  144.  Ga.— Ingram 
V.  Hilton  &  Dodge  Lumb.  Co.,  125  Ga. 
658,  54  S.  E.  648;  Black  i'.  Middle 
Georgia  &  A.  Ry.  Co.,  104  Ga.  561,  31 
S.  E.  404.  111. — Groszewski  v.  Chicago 
Sugar  Ref.  Co.,  84  111.  App.  583. 

34.  See  the  following:  U.  S.— Sink 
r,  The  Sikes  Co.,  134  Fed.  144.  Cal. 
Mansfield  v.  Eagle  Box  &  Mfg.  Co.,  136 
Cal.  622,  69  Pac.  425.  Ga.— Canton  Cot- 
ton Mills  r.  Edwards,  120  Ga.  447,  47 
S.  E.  937;  May  v.  Smith,  92  Ga.  95, 
18  S.  E.  360,  44  Am.  St.  Rep.  84; 
Wynne  v.  Conklin,  86  Ga.  40,  12  S.  E. 
183.  la.— Mace  v.  H.  A.  Boedker  & 
Co.,  127  Iowa  721,  104  N.  W.  475; 
Vohs  -r.  A.  E.  Shorthill  Co.,  124  Iowa 
471,  100  N".  W.  495;  Sachau  v.  J.  K. 
Milner  &  Co.,  123  Iowa  387,  98  N.  W. 
900.  Ky. — Donovan  v.  Overman,  etc. 
Cordage  Co.,  22  Ky.  L.  Rep.  777,  58 
S.  W.  798.  Md.— Brager  v.  Austin,  99 
Md.  473,  58  Atl.  432;  Mercantile  Laun- 
drv  Co.  r.  Kearney,  97  Md.  15,  54  Atl. 
966;  Yentsch  r.  Chloride  of  Silver,  etc. 
Battery  Co.,  96  Md.  679,  .54  Atl.  877. 
Mass.-^O 'Neill  v.  Lowell  Mach.  Shop, 
189  Mass.  446,  75  N.  E.  744;  Jarvis 
V.  Coes  Wrench  Co.,  177  Mass.  170, 
58  N.  E.  587;  Wheeler  r.  Wason  Mfg. 
Co.,  135  Mass.  294.  Mich.— Sterling  r. 
Union  Carbide  Co.,  142  Mich.  284,  105 
N.  W.  755;  Ertz  v.  Pierson,  130  Mich. 
160,  S9  N.  W.  680.  Minn.— .Tohn son  r. 
Crookston  Lumb.  Co.,  95  Minn.  142, 
103    N.    W.    89 i.      Miss. — Anderson    v. 
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Cumberland  Tel.  &  Tel.  Co.,  86  Miss. 
341,  38  So.  786.  Mo.— Vanesler  v. 
Moser  Cigar,  etc.  Co.,  108  Mo.  App. 
621,  84  S.  W.  201;  Rogers  v.  Meyerson 
Prtg.  Co.,  103  Mo.  App.  683,  78  S.  W. 
79.  N.  H. — Lapelle  r.  International 
Paper  Co.,  71  N.  H.  346,  51  Atl.  1068. 
N.  Y. — Tullv  V.  New  York,  etc.  S.  S. 
Co.,  162  N.  Y.  614,  57  N.  E.  1127  (af- 
firming 10  App.  Div.  463,  42  N.  Y. 
Supp.  29) ;  Carena  v.  Zanmatti,  82  App. 
Div.  11,  81  N.  Y.  Supp.  463;  Corbett 
r.  St.  Vincent's  Industrial  School,  79 
App.  Div.  334,  79  N.  Y.  Supp.  369; 
Skaarup  v.  Stover,  56  Hun  86,  9  N.  Y. 
Supp.  92;  Hickey  v.  Taafe,  32  Hun 
7  {reversed  on  other  grounds,  99  N.  Y. 
204,  1  N.  E.  685,  52  Am.  Rep.  19); 
Flynn  r.  Erie  Preserving  Co.,  12  N.  Y. 
St'  88.  N.  C. — Hendrix  v.  Cooleemee 
Cotton  Mills,  138  N.  C.  169,  50  S.  E. 
561;  Fitzgerald  v.  Alma  Furniture  Co., 
131  N.  C.  636,  42  S.  E.  946.  Ohio. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Tehan,  26  Ohio  Cir.  Ct.  457;  Brecken- 
ridge  v.  Reagan,  22  Ohio  Cir.  Ct.  Vl, 
12  Ohio  Cir.  Dec.  50.  Ore. — Mundhenkb 
r.  Oregon  Citv  Mfg.  Co.,  47  Ore.  127, 
81  Pac.  977,  1  L.  R.  A.  (N.  S.)  278. 
Pa. — Creachen  r.  Bromley  Bros.  Carpet 
Co.,  209  Pa.  6,  57  Atl.  1101;  Pennsyl- 
vania Coal  Co.  V.  Nee,  9  Sad.  579,  13 
Atl.  841;  Wessel  v.  Jones,  etc.  Steel 
Co.,  28  Pa.  Super.  332;  Levy  v.  Rosen- 
blatt, 21  Pa.  Super.  543;  Royer  V. 
Tinkler,  16  Pa.  Super.  457.  Tex.— Smith 
r.  Gulf,  etc.  R.  Co.  (Tex.  Civ.  App.), 
65  S.  W.  83;  Hamilton  r.  Galveston, 
H.  &  S.  A.  Ry.  Co.,  54  Tex.  556;  Bering 
Mfg.  Co.  r.  Femelat,  35  Tex.  Civ.  App. 
36,  79  S.  W.  869.  Utah.— Moyes  r.  Og- 
den  Sewer  Pipe  &  Clay  Co.,  28  Utah 
148,  77  Pac.  610.  Vt. — La  Flain  V. 
Missisquoi  Pulp  Co.,  74  Vt.  125,  52 
Atl.  526;  Haves  r.  Colchester  Mills,  69 
Vt.  1,  37  Atl.  269,  60  Am.  St.  Rep. 
915.  Wash. — .lancko  v.  West  Coast 
Mfg.  &  Inv.  Co.,  34  Wash.  556,  76  Pac. 
78;  Bover  v.  Northern  Pac.  Coal  Co., 
27  Wash.  707,  68  Pac.  348.  Wis.— Kas- 
pari  V.  Marsh,  74  Wis.  562,  43  N.  W. 
368. 
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the  master  was  negligent  in  failing  to  inform  or  warn  such  an  em- 
employe  of  the  dangers  of  the  employment  or  work.^^ 

(C.)  In  Failure  To  Furnish  Sufficient  Working  Force.  —  "Whether 
there  was  a  failure  to  furnish  a  sufficient  and  proper  working  force, 
and  whether  such  failure  was  the  proximate  cause  of  the  injury  is 
for  the  jury  to  determine  from  the  evidence  presented.^^ 

35.  See  the  following:  U.  S. — Ee- i  Breckenridge  Co.  v.  Eeagan,  22  Ohio 
public  Iron  &  Steel  Co.  v.  Hines,  240  ,  Cir.  Ct.  71,  12  Ohio  Cir.  Dec.  50.  Pa. 
Fed.  77,  15.3  C.  C.  A.  113;  Britton  v.  I  Sweigert  r.  Klingensmith,  210  Fa.  565, 
Central  Union  Tel.  Co.,  131  Fed.  844,  60  Atl.  253;  Creachen  v.  Bromley  Bros. 
65  C.  C.  A.  598;  Cumberland  Tel.  &  Carpet  Co.,  209  Pa.  6,  57  Atl.  1101; 
Tel.  Co.  V.  Bills,  128  Fed.  272,  62  C.  ;  Greenan  v.  Eggeling,  30  Pa.  Super.  253; 
C.  A.  620;  Felton  v.  Girardy,  104  Fed.  j  Levy  v.  Rosenblatt,  21  Pa.  Sujier.  543. 
127,  43  C.  C.  A.  439;  Eichardson  v.  ,  E.  L— Le  Febvre  v.  Lawton  Spinning 
Swift  &  Co.,  96  Fed.  669,  37  C.  C.  A.  i  Co.,  24  R.  I.  215,  52  Atl.  1025.  S.  O. 
557.  Ala.— Decatur  Car  Wheel  &  Mfg.  Strickland  v.  Capital  Citv  Mills,  74  S. 
Co.  V.  Terry,  148  Ala.  674,  41  So.  839.  C.  16,  54  S.  E.  220,  7  L.  R.  A.  fN.  S.) 
Cal.  —  Merrif eld  v.  Maryland  Gold  ,  426.  Tex.— Proflfitt  v.  Missouri,  K.  & 
Quartz  Min.  Co.,  143  Cal.  54,  76  Pac,  j  T.  R.  Co.,  95  Tex.  593,  68  S.  W.  979; 
710;  Mansfield  v.  Eagle  Box  &  Mfg.  Bering  Mfg.  Co.  v.  Femelat,  35  Tex. 
Co.,  136  Cal.  622,  69  Pac.  425;  Shee- j  Civ.  App.  36,  79  S.  W.  869;  Hillsboro 
han  V.  Hammond,  2  Cal.  App.  371,  84  Oil  Co.  t'.  White  (Tex.  Civ.  App.),  54 
Pac.  340.  la. — Mace  v.  H.  A.  Boedker  S.  W.  432.  Utah.^Moyes  v.  Ogden 
Sc  Co.,  127  Iowa  721,  104  N.  W.  475;  Sewer  Pipe  &  Clav  Co..  28  Utah  148, 
Vohs  V.  A.  E.  Shorthill  Co.,  124  Iowa  77  Pac.  610.  Vt.— La  Flam  v.  Missis- 
471,  100  N".  W.  495;  Saehau  V.  J.  K.  ciuoi  Pulp  Co.,  74  Vt.  125,  52  Atl.  526. 
Milner  &  Co.,  123  Iowa  387,  98  N.  W.  Wash.— Jancko  v.  West  Coast  Mfg.  & 
900.  Ky. — Donovan  v.  Overman  &  S.  In  v.  Co.,  34  Wash.  556,  76  Pac.  78; 
Cordage  Co.,  22  Ky.  L.  Rep.  777,  58  ^  Bover  v.  Northern  Pac.  Coal  Co.,  2V 
S.  W.  798.  Md.— Mercantile  Laundry  j  Wash.  707,  68  Pac.  348.  Wis.— Egan 
Co.  V.  Kearney,  97  Md.  15,  54  Atl.  966;  i  v.  Sawyer  &  Austin  Lumb.  Co.,  94  Wis. 
Yentsch  v.  Cnloride  of  Silver,  etc.  Bat-     137,  68  N.  W.  756. 

tery  Co.,  96  Md.  679,  54  Atl.  877;  1  36.  See  the  following:  U.  S.— Ros- 
Levy  V.  Clark,  90  Md.  146,  44  Atl.  990.  ;  ney  v.  Erie  R.  Co.,  135  Fed.  311  68 
Mass.— O 'Neill  r.  Lowell  Mach.  Shop,  C.  C.  A.  155.  Ala.— Georgia  Pac. 'Ry. 
189  Mass.  446,  75  N.  E.  744;  Jarvis  Co.  v.  Propst,  90  Ala.  1,  7  So.  635. 
<v.  Goes  Wrench  Co.,  177  Mass.  170,  Colo.— Denver,  S.  P.  &  P.  R.  Co.  v.  Wil- 
58  N.  E.  587;  Laplante  v.  Warren  Cot-  son,  12  Colo.  20,  20  Pac.  340.  111. 
ton  Mills,  165  Mass.  487,  43  N.  E.  Supple  v.  Agnew,  191  111.  439,  61  N.  E. 
294;  Bjb.iian  v.  Woonsocket  Rubber  392,  reversing  80  111.  App.  437.  Ind. 
Co.,  164  Mass.  214,  41  N.  E.  265.  Mich.  Diezi  v.  G.  H.  Hammond  Co.,  156  Ind. 
Kolodzie.iski  v.  Seestadt,  143  Mich.  38,  583,  60  N.  E.  353;  Indiana  &  C.  Coal 
106  N.  W.  557;  Ertz  v.  Pierson,  130  Co.  V.  Neal  (Ind.  App.),  75  N.  E  295, 
Mich.  160,  89  N.  W.  680;  Chilson  v.  i  76  N.  E.  527.  Ky.— Louisville  &  N, 
Lansing  Wagon  Wks.,  128  Mich.  43,  87  ,  R.  Co.  v.  Gilliam's  Admx.,  24  Ky.  L. 
N.  W.  79.  Minn.— Torske  v.  Common-  Rep.  1536,  71  S.  W.  863.  N.  Y.— Young 
wealth  Lumb.  Co.,  86  Minn.  276,  90  v.  Syracuse  B.  &  N.  R.  Co.,  166  N  Y. 
N.  W.  532.  N.  H.— Lapelle  v.  Inter-  227,"  59  N.  E.  828  (affirming  45  App. 
rational  Paper  Co.,  71  N.  H.  346,  51  j  Div.  296,  61  N.  Y.  Supp.  202) ;  Harvey 
Atl.  1068.  N.  J.— Addicks  v.  Christoph,  '  v.  New  York  Cent.  &  H.  R.'  R.  Co  , 
62  N.  J.  L.  786,  43  Atl.  196,  72  Am.  '.  19  Hun  556.  N.  C— Lassiter  v  Ra- 
St.  Rep.  687.  N.  Y.— Corbett  v.  St.  leigh  &  G.  R.  Co.,  133  N.  C.  244,  45 
Vincent's  Industrial  School,  79  App.  S.  E.  570.  Ohio.— Pennsylvania  Co.  v. 
Div.  334,  79  N.  Y.  Supp.  369  (affirmed,  Hicklev,  20  Ohio  Cir.  Ct!  668,  11  Ohio 
177  N.  Y.  16,  68  N.  E.  997);  Hall  v.  Cir.  Dec.  379.  Pa.— Weaver  r.  Iselin, 
United  States  Radiator  Co.,  52  App.  161  Pa.  386,  29  Atl  49  Tex— Bonn 
Div.  90,  64  N.  Y.  Supp.  1002.  N.  C.  r.  Galveston,  H.  &  S.  A.  Rv.  Co.  (Tex. 
Fitzgerald  v.  Alma  Furniture  Co.,  131  Civ.  App.),  82  S.  W.  808.  Wash.— Gus- 
N.  C.  636,  42  S.  E.  946.    Ohio.— E.  P.  I  tafson  v.  Seattle  Traction  Co.,  28  Wash. 
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(D.)    In  Character  of  Appuances  Furnished It    is    a    question    for 

the  jurv  to  determine  whether  or  not  the  appliances  furnished  were 
reasonably  safe  and  proper;'-'  and  whetlier  plaintiff  knew  or  should 
have  known  that  tJie  appliances  were  unsafe.^* 

(E.)  In  Failure  To  Warn  Servant.  — Wliether  the  master  was  negli- 
gent in  failing  to  warn  or  properly  explain  the  dangers  accompany- 
ing the  work  on  which  the  servant  was  engaged,  is  for  the  jury.^^    But 


227,  68  Pae.  721.  Wis. — Egan  v.  Saw- 
yer &  Austin  Lumb.  Co.,  94  Wis.  137, 
68  N.  W.  756;  Kelley  i'.  Chicago,  etc. 
R.  Co.,  53  Wis.  74,  9  N.  W\  816. 

37.     Ark.— Choctaw,  O.   &   G.  E.  Co. 
V.   Stroble,   80   Ark.   68,   96   S.   W.   116. 
Cal, — Kerrigan  v.   Market  St.   Ry.  Co., 
138    Cal.    506,    71    Pae.    621.      HI.— Mc- 
Gret'or  v.  Reid,  Murdock  &  Co.,  178  111. 
464,    53    N.    E.    323,    69    Am.    St.    Rep. 
332,   reversing   76   111.    App.    610.      la. 
Ford   ;;.   Chicago,  R.   I.   &   P.   Ry.   Co., 
71   N.  W.  332;  Bryce  v.  Burlington,  C. 
R.    &    N.    Ry.    Co.,    119    Iowa    274,    93 
N.  W.  275;  Taylor  v.  Star  Coal  Co.,  110 
Iowa   40,    81    N.    W.    249;    Anderson   v.! 
Illinois   Cent.    Ry.    Co.,   109    Iowa    524, 
80    N.    W^    561;    Eller    V.    Looniis,    106 
Iowa  276,  76  N.  W.  686.     Ky.— Coving- 
ton &   C.   Bridge   Co.  v.   Goodnight,   22 
Kv.  L.  Rep.  1242,  60  S.  W.  415.     Mass. 
Flaherty    v.   Norwood   Engineering   Co., 
172    Mass.    134,   51    N.    E.    463.     Mich. 
Shadford  V.  Ann  Arbor  St.  Ry.  Co.,  121 
Mich    224,  80  N.   W.  30.     Minn.— Mon- 
sen  V.  Crane,  99  Minn.  186,  108  N.  W. 
933.     Mo. — Palmer  r.  Kinlooh  Tel.  Co., 
91   Mo.   App.   106.     Neb.— Swift   &   Co. 
f.    Holoubek,    60    Neb.    784,    84    N.    W. 
249,  62  Neb.  31,  86  N.  W.  900.     N.  Y. 
Walters   v.    George    A.    Fuller    Co.,    74 
App.    Div.    388.    77    N.    Y.    Supp.    681; 
Apati   V.   Delaware,  etc.  R.   R.   Co.,   64 
App.    Div.    515,    72    N.    Y.    Supp.    322; 
Vincent    V.    Alden,    62    App.    Div.    558, 
71  N.  Y.  Supp.  149,     N.  C— Wallace  v. 
Seaboard  A.  L.  R.  Co.,  141   N.  C.  646, 
54    S.    E.    399.       Pa.— Bonner   v.    Pitts- 
burg Bridge   Co.,   183   Pa.    195,   278,   38 
Atl.  896.     S.  C— Rinake  v.  Victor  Mfg. 
Co.,  55  S.  C.  179,  32  S.  E.  983.     Wash. 
Crooker   v.  Pacific  Lounge,  etc.  Co.,  29 
Wash.   30,  69   Pae.  359. 

38.  Gilbert  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  123  Fed.  832  (affirmed,  128 
Fed.  529,  63  C.  C.  A.  27);  New  Or- 
leans Ice  Co.  V.  O'Mallev,  92  Fed.  108, 
34  C.  C.  A.  2:'.;{. 

That  question  of  knowledge  by  mas- 
ter of  defect  is  one  for  jury,  see 
■infra,    T,    F,    6,    c,    (IV). 
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39.     See   the    following:   U.   S.— Por- 
ter  V.   Titusville  Fruit   &  Farm  Lands 
Co.,   238   Fed.    759,    151    C.   C.   A.   609; 
Britton  v.  Central  Union  Tel.  Co.,  131 
Fed.    844,   65   C.    C   A.   598;    Orman   V. 
Salvo,  117  Fed.  233,  54  C.  C.   A.  265; 
Mason    &    O.    R.    Co.    v.    Yockey,    103 
Fed.   265,  43   C.  C.  A.  228;   Richardson 
V.  Swift,  96  Fed.  699,  37  C.  C  A.  557; 
New  York  Biscuit  Co.  r.  Rouss,  74  Fed. 
608,   20   C.   C.   A.   555;    Grant    v.  Union 
Pae.   Ry.   Co.,  45  Fed.   673.     Ark.— St. 
Louis,  I.  M.  &  S.  R.   Co.   v.  Davis,  55 
Ark.  462,  18  S.  W.  628.     D.  C— Staub- 
ley  V.  Potomac   Electric  Power  Co.,  21 
App.  Cas.  160;  McDade  r.  WasIuil?;ton 
&  G.  R.  Co.,  5  Mackey  144.     Ga.— Mc- 
Donnell V.   Central   of   Georgia    R.    Co., 
118  Ga.  86,  44  S.  E.  840.     lU.— Shicklo- 
Ifarrison    &   H.    Iron    Co.   V.   Beck,   212 
111.  268,  72  N.  E.  423;  Rogers  v.  Cleve- 
land, etc.  R.  Co.,  211  111.  126,  71  N.  E. 
850,    103    Am.    St.   Rep.    185    (reversing 
109    111.    App.   494);    Griffin    Wheel    Co. 
r.   Markus,   180  111.   391,   54   N.    E.   206 
(affirminq   79   111.   App.   82);    Pullman's 
Palace-Car  Co.   v.  Laack,   143   111.   242, 
32  N.  E.  285,  18  L.  R.  A.  215  (affirming 
1  41    111.    App.     34) ;     Chicago     AndcM-son 
Pressed  Brick  Co.  r.  Reinneiger,  140  111. 
334,   29   N.   E.    1106,   33   Am.   St.   Rep. 
249,    affirming    41    111.    App.    324.      la. 
Beardsley    i\    Murray    Iron    Wks.    Co., 
129  Iowa  675,  106  N.   W.  180;  Morbey 
V.  Chicago  &  N.   W.  R.  Co.,  116  Iowa 
84.   89   N.   W.   105.     Kan. — Com  stock   V. 
Union  Pae.  R.  Co.,  56  Kan.  228,  42  Pae. 
724.     Ky.— Illinois  Cent.  R.  Co.  V.  Jor- 
dan,  117   Kv.   512,   78   S.   W.  426.     Me. 
Campbell  r.  Eveleth,  83  Me.  50,  21  Atl. 
784.     Mass. — Byrne    v.    Learnard,    191 
Mass.    269,    77    N.   E.    316;    Raflferty    V. 
Nawn,    182    Mass.    503,    65    N.    E.    830; 
Flint  V.  Kelly,  ISO  Mass.  181,  62  N.  E. 
5;    Hogarth  V.    Pocasset   Mfg.   Co.,   167 
Mass.  225,  45  N.  E.  629;   Armstrong  V. 
Forg,  162  Mass.  544,  39  N.  E.  190;  Han- 
son V.  Ludlow  Mfg.  Co.,  162  Mass.  187, 
38  N.  E.  363;  Lvnch  v.  Allyn,  160  Mass. 
248,    35    N.    E.'    550;    Ciriack    v.    Mer- 
chants' Woolen  Co.,  151  Mass.  152,  23 
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the  question  should  not  be  submitted  if  there  is  no  evidence  from  which 
negligence  may  be  inferred.^"  Whether  there  was  a  sufficient  warning 
has  been  held  to  be  a  question  of  law  for  the  court.*^ 

Whether  the  danger  was  obvious    is  a  question  for  the  jury.*^ 


N.  E.  829,  21  Am.  St.  Rep.  438,  6  L. 
R.  A.  733;  Ryan  v.  Tarbox,  135  Mass. 
207;  O'Connor  v.  Adams,  120  Mass.  427. 
Mich. — Labarre  v.  Grand  Trunk  West- 
ern R.  Co.,  133  Mich.  192,  94  N.  W. 
735;  Chilson  v.  Lansing  Wagon  "Wks., 
128  Mich.  43,  87  N.  W.  79;  Hoffman 
r.  Adams,  106  Mich.  Ill,  64  N.  W._7. 
Minn. — Nutzmann  v.  Germania  Life 
Ins.  Co.,  82  Minn.  116,  84  N.  W.  730; 
Lund  V.  Woodworth,  75  Minn.  501,  78 
N.  "W.  81;  Barg  v.  Bousfield,  65  Minn. 
355,  68  N.  W.  45;  Kaillen  v.  North- 
western Bedding  Co.,  46  Minn.  187,  48 
N.  W.  779.  Miss.— Illinois  Cent.  R.  Co. 
V.  Gill,  88  Miss.  417,  40  So.  865.  Mo. 
Chambers  v.  Chester,  172  Mo.  461,  72 
S.  W.  904;  Haworth  v.  Mineral  Belt 
Tel.  Co.,  105  Mo.  App.  161,  79  S.  W. 
727;  Reisert  v.  Williams,  51  Mo.  App. 
13.  N.  J.— 'Ricker  v.  Central  R.  Co. 
(N.  J.  L.),  61  Atl.  89;  Snyer  v.  New 
York  &  N.  J.  Tel.  Co.,  73  N.  J.  L. 
535,  64  Atl.  122;  Western  Union  Tel. 
Co.  V.  McMullen,  58  N.  J.  L.  155,  33 
Atl.  384,  32  L.  R.  A.  351.  N.  Y. 
Makin  v.  Pettibone  Cataract  Paper  Co., 
Ill  App.  Div.  726,  97  N.  Y.  Supp. 
8-94  (affirmed,  188  N.  Y.  559,  80  N.  E. 
1113);  Borgeson  v.  United  States 
Projectile  Co.,  2  App.  Div.  57,  37  N. 
Y.  Supp.  458,  72  N.  Y.  St.  548;  Crowell 
V.  Thomas,  90  Hun  193,  35  N.  Y.  Supp. 
936;  McGonigle  v.  Cantv,  80  Hun  301, 
30  N.  Y.  Supp.  320,  62"  N.  Y.  St.  48; 
Heavev  v.  Hudson  River  Water  Power 
&  Paper  Co.,  57  Hun  339,  10  N.  Y. 
Supp.  585,  32  N.  Y.  St.  565;  Brennan 
V.  Gordon,  13  Daly  208;  Ferguson  v. 
Smith,  15  Misc.  251,  36  N.  Y.  Supp. 
415,  affirmed,  154  N.  Y.  752,  49  N.  E. 
1096.  Pa. — Sweigert  v.  Klingensmith, 
210  Pa.  565,  60  Atl.  253;  Kilgallon  v. 
Delaware  &  H.  Canal  Co.,  174  Pa.  392, 
34  Atl.  597;  Fisher  v.  Delaware,  etc. 
Canal  Co.,  153  Pa.  379,  26  Atl.  18; 
Rummell  v.  Dilworth,  Porter  &  Co.,  131 
Pa.  509,  19  Atl.  345,  346,  17  Am.  St. 
Rep.  827.  Tex. — Lipscomb  v.  Houston 
&  T.  C.  R.  Co.,  95  Tex.  5,  64  S.  W. 
923,  93  Am.  St.  Rep.  804,  55  L.  R.  A. 
869  (modifying  62  S.  W.  954);  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Smith,  39  Tex. 
Civ.  App.  92,  87  S.  W.  371;  De  Walt 
V.  Houston,  etc.   B.   Co.,  22.  Tex.   Civ. 


App.  403,  55  S.  W.  534;  Hillsboro  Oil 
Co.  V.  White  (Tex.  Civ.  App.),  54  S. 
W.  432;  Bowman  v.  Texas  Brew.  Co., 
17  Tex.  Civ.  App.  446,  43  S.  W.  808. 
But  see  St.  Louis  S.  W.  Ry.  Co.  v.  Aus- 
tin (Tex.  Civ.  App.),  72  S.  W.  212. 
Utah. — Trihay  v.  Brooklyn  Lead  Min. 
Co.,  4  Utah  468,  11  Pac.  612.  Vt. 
Reynolds  v.  Boston  &  M.  R.  Co.,  64  Vt. 
66,  24  Atl.  134,  33  Am.  St.  Rep.  908. 
Wis. — Anderson  v.  Chicago  Brass  Co., 
127  Wis.  273,  106  N.  W.  1077;  Segall 
V.  Padlasky,  123  Wis.  207,  101  N.  W. 
381;  Wolski  v.  Knapp-Stout  &  Co.,  90 
Wis.  178,  63  N.  W.  87;  Chopin  v. 
Badger  Paper  Co.,  83  Wis.  192,  53  N. 
W.  452;  Hughes  v.  Chicago,  etc.  R.  Co., 
79   Wis.  264,  48   N.   W.   259. 

[a]  When  danger  is  obvious,  warn- 
ing is  not  required.  Mass. — Chmiel  v. 
Thorndike  Co.,  182  Mass.  112,  65  N. 
E.  47.  Pa.— Melchert  v.  Smith  Brew. 
Co.,  140  Pa.  448,  21  Atl.  755.  Wis. 
Groth  V.  Thomann,  110  Wis.  488,  86  N. 
W.   178. 

40.  la. — Geesen  v.  Saguin,  115  Iowa 
7,  87  N.  W.  745.  N.  Y.— Webb  r.  D.  O. 
Haynes  &  Co.,  75  App.  Div.  620,  78 
N.  Y.  Supp.  95.  Tex.— Hernischel  v. 
Texas  Drug  Co.,  26  Tex.  Civ.  App.  1, 
61  S.  W.  419.  Va.— Richmond  Loco- 
motive Wks.  V.  Ford,  94  Va.  627,  27 
S.  E.  509.  Wis.— Groth  v.  Thomann, 
110  Wis.  488,  86  N.  W.  178. 

41.  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Smith,  39  Tex.  Civ.  App.  92,  87  S.  W. 
371.  Compare:  D.  C. — McDade  v.  Wash- 
ington &  G.  R.  Co.,  5  Mackey  144.  Me. 
Campbell  v.  Eveleth,  83  Me.  50,  21  Atl. 
784.  N.  Y.— Kochman  v.  Chase,  32  App. 
Div.   630,  52  N.  Y.  Supp.   740. 

42.  U.  S.— Bethlehem  Iron  Co.  v. 
Weiss,  100  Fed.  45,  40  C.  C.  A.  270; 
George  v.  Clark,  85  Fed.  608,  29  C.  C. 
A.  374.  Kan.— Walker  r.  Shelton,  59 
Kan.  774,  52  Pac.  441.  Mass.— Hopkins 
V.  O'Leary,  176  Mass.  258,  57  N.  E. 
342.  N.  J. — ^Flanigan  v.  Guggenheim 
Smelting  Co.,  63  N.  J.  L.  647,  44  Atl. 
762.  Ohio.— Pennsylvania  R.  Co.  v. 
Snyder,  55  Ohio  St!  342,  45  N.  E.  559, 
60  Am.  St.  Rep.  700.  Pa.— Folk  v. 
Schaeffer,  186  Pa.  253,  40  Atl.  401. 
S.  C— Wood  V.  Victor  Mfg.  Co.,  66  S. 
C.  482,  45  S.  E.  81.     Tex.— Houston  & 
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(F)  As  TO  iNSPFXTioN  OF  Appliancks.  ETC.  —  Wliethor  an  inspection 
was  made  by  defendant;  and  whether  the  inspection  was  reasonable 
and  sufficient  is  for  the  jury  to  determine,"  as  is  the  question  whether 
or  not  upon  all  the  facts,  defendant  was  negligent  in  failing  to  make 
an  inspection.** 


T  C  R  Co.  r.  Milam  (Tex.  Civ.  App.), 
58  S.  VV.  735,  60  S.  W.  591.  Utah. 
Dryburg  v.  Mercur,  etc.  Gold  Min.  Co., 
18  Utah  410,  55  Pac.  367;  K'^ese  v. 
Morgan  Silver  Min.  Co.,  17  Utah  489, 
54  Pac.  759.  Va.— Southern  Bell  Tel. 
&   Tel.   Co.  V.    Clements,  98   Va.   1,   34 

a      -g      951 

'43.'    See  the  following:  U.  S.— Alaska 
United  Gold  Min.  Co    v.   Keating,  116 
Fed.    561,    53    C.    C.    A.    655;    Western 
Union  Tel.  Co.  v.  Tracy,  114  Fed.  282, 
52    C.    C.   A.   168    (affirming    110     Fed. 
103)-  Dunn  v.  New  York,  etc.  R.  Co., 
107  Fed.   666,  46  C.  C.  A.  546;   Felton 
V.   Bullard,   94   Fed.    781,   37    C.    C   A. 
1      Ala.— E.   E.  Jackson   Lumb.   Co.  v. 
Cunningham,   141   Ala.  206,   37  So.  445. 
Oal. — Pacheco   v.  Judson  Mfg.  Co.,  113 
Cal.   541,   45   Pac.   833.     Colo.— Denver 
&   R.    G.    R.    Co.   V.   Warring,    37    Colo. 
122,   S6  Pac.   305;    Roche  v.   Denver   & 
R.    G.    R.    Co.,    19    Colo.    App.    204,    73 
Pac.  880;   Mavdole   v.  Denver  &  R.  G. 
R.  Co.,  15  Colo.  App.  449,  62  Pac  964. 
m.— Belt  Ry.   Co.    v.   Confrey,  209   111- 
344,   70  N.   E.   773;   McGregor  v.  Reid, 
Murdock   &   Co..  178  111.  464,  53   N.   E. 
323,  69   Am.  St.  Rep.   332,  reversing  76 
111.  App.  010     Mass. — Finnegan  v.  Sam- 
uel Winslow  Skate  Mfg.  Co.,  189  Mass 
580     t6   N     E.    192;    Harris   r.    Putnam 
Mach.  Co..  188  Mass.  85,  74  N.  E.  287; 
Bourbonnais  v.  West  Boylston  Mfg.  Co., 
184   Mass.   250,   68    N.    E.    232.     Mich. 
Burnside  r.  Novelty  Mfg.  Co.,  121  Mich. 
115,  79  N.  W.  1108;  Greenfield  r.  Lake 
Shore  &  M.   S.  Ry.  Co.,  117  Mich.  ;{07, 
75    N.    W.   616.       Minn. — Thompson     r. 
Great  Northern  Ry.  Co.,  79  Minn.  291, 
82   N     W.    6.37.      Mo. — Paden     r.     Van 
Blarcom,   181    Mo.    117,   79   S.    W.    1195 
(afTirvung  100  Mo.   App.  185,  74   S.   W. 
124);    Haoh   v.   St.    Louis,    I.    M.    &    S. 
Ry.    Co.,    117    Mo.    App.    11.   93    S.    W. 
825;    Nickel   r.    Columbia   Paper   Stock 
Co.,   95    Mo.    App.    226,    68    S.    W.    9.55. 
N.  Y.— Starer  r.   Stern,  100   App.  Div. 
393,  91  N.  Y.  Supp.  821;  True  r.  Lehigh 
Val.  R.  Co.,  22  App.  Div.  588,  48  N.  Y. 
Supp.  86.  N.  C. — Wonible  r.  Merchants' 
Grorerv    Co..    135    N.    C.   474,   47    S.    K. 
493.     Tex.— Galveston,   H.   &   S.    A.   R. 
Co.  V.  Robert.s  (Tex.  Civ.  App),  91  S. 
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W.  375;  El  Paso  &  S.  W.  Ry.  Co.  v. 
Vizard,  39  Tex.  Civ.  App.  534,  88  S. 
W.  457;  Texas,  Mexican  Ry.  Co.  V. 
Mendez  (Tex.  Civ.  App.),  78  S.  W.  25; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Collins, 
31   Tex.   Civ.  App.   70,  71   S.  W.  560. 

[a]  Matter  of  Law.— When  the 
complaint  charges  negligence  of  the 
master  in  furnishing  defective  tools, 
the  fact  of  inspection  or  non-inspection, 
except  when  inspection  is  required  by 
statute,  is  immaterial;  and  when  all 
the  evidence  regarding  inspection  is 
that  a  reasonable  inspection  was  made, 
the  matter  of  whether  the  inspection 
was  proper  will  not  be  submitted  to 
the  iurv.  Furber  r.  Kansas  City  Bolt 
&  l<ut'  Co.,  185  Mo.  301,  84  S.  W. 
890. 

44.  See  the  following:  U.  S.— South- 
ern Rv.  Co.  V.  Derr,  240  Fed.  73,  153 
C.  C.  A.  109;  Lafavette  Bridge  Co.  v. 
Olsen,  108  Fed.  335,  47  C.  C.  A.  367, 
54  L.  R.  A.  33;  Dunn  r.  New  York, 
etc.  R.  Co.,  107  Fed.  666,  46  C.  C.  A. 
546.  Ala. — Robinson  Min.  Co.  r.  Tol- 
bort,  132  Ala.  462,  31  So.  519.  111. 
Belt  Ry.  Co.  v.  Confrey,  209  111.  344, 
70  N.  E.  773.  Kan.— "Missouri,  K.  & 
T.  R.  Co.  V.  Young,  4  Kan.  App.  219, 
45  Pac.  963.  Mass. — Finnegan  r.  Sam- 
uel Winslow  Skate  Mfg.  Co.,  189  Mass. 
580,  76  N.  E.  192;  Fceney  r.  York  Mfg. 
Co.,  189  Mass.  336,  75  N.  E.  733;  Harris 
V.  Putnam  Mach.  Co.,  188  Mass.  85, 
74  N.  E.  287;  Bourbonnais  v.  West 
Boylston  Mfg.  Co.,  184  Mass.  250,  68 
N.  E.  232.  Mo. — Nickel  v.  Columbia 
Paper  Stock  Co.,  95  Mo.  App.  226,  68 
S.  W.  955.  N.  J.— Hopwood  f.  Ben- 
iamin  Atha  &  Tllingsworth  Co.,  68  N. 
J.  L.  707,  54  Atl.  435;  Essex  County 
Electric  Co.  v.  Kellv,  61  N.  J.  L.  289, 
41  Atl,  111.5.  N.  Y.— Koehler  r.  New 
York  Steam  Co.,  183  N.  Y.  1,  75  N.  E. 
538  (reversing  93  App.  Div.  612,  87  N. 
Y.  Supp.  1139);  Byrne  7-.  Eastmans  Co., 
163  N.  Y.  461,  57' N.  E.  738   (rercming 

27  App.  Div.  270,  50  N.  Y.  Supp.  457, 

28  App.  Div.  630,  52  N.  Y.  Supp.  1139); 
Krueger  r  Bartholomav  Brew.  Co.,  94 
App.  Div.  58,  87  N.  Y.  Supp.  10.54 
(fi/rirmed.  182  N.  Y.  544,  75  N.  E. 
1130);  Jarvis  v.  Northern  N.  Y.  Marble 
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(G.)  As  TO  Mode  AND  Methods  of  Work.  —  Whether  the  evidence  is  suf- 
ficient to  show  negligence  on  the  part  of  the  master  respecting  the 
methods  of  work  or  in  the  methods  adopted  by  those  for  whose  neg- 
ligence the  master  is  responsible  is  for  the  jury  to  determine  ;*^  but 


Oo.,  55  App.  Div.  272,  67  N.  Y.  Supp. 
78.  Compare  Capasso  v.  Woolfolk,  163 
N.  Y.  472,  57  N.  E.  760,  reversing  25 
App.  Div.  234,  49  N.  Y.  Supp.  409. 
N.  0. — Wallace  v.  Seaboard  A.  L.  E. 
Co.,  141  N.  C.  646,  54  S.  E.  399.  Tex. 
Drake  v.  San  Antonio  &  A.  P.  Ry.  Co., 
99  Tex.  240,  89  S.  W.  407  (reversing 
85  S.  W.  447);  Dupree  v.  Alexander,  29 
Tex.  Civ.  App.  31,  68  S.  W.  739.  Wash 
Creamer  f.  Moran  Bros.  Co.,  41  Wash 
636,  84  Pae.  592. 

45.  See  the  following:  U.  S.— Chi 
cago  &  N.  W.  E.  Co.  v.  McLaughlin 
119  U.  S.  566,  7  Sup.  Ct.  1366,  30 
L.  ed.  477;  Texas,  etc.  R.  Co.  v 
Dashiell,  128  Fed.  23,  62  C.  C.  A.  531 
Northern  Pac.  E.  Co.  v.  Mix,  121  Fed 
476,  57  C.  C.  A.  .592;  Texas,  etc.  R.  Co 
V.  Putnam,  120  Fed.  754,  57  C.  C  A 
58;  Alaska  United  Gold  Min.  Co.  v 
Keating,  116  Fed.  561,  53  C.  C.  A.  655 
Elliott  r.  Canadian  Pacific  E.  Co.,  129 
Fed.  163.  Ala.— Alabama  Great  South 
ern  E.  Co.  r.  Ellis,  137  Ala.  560,  34  So 
829;  McGhee  v.  Willis,  134  Ala.  281^ 
32  So.  301;  Louisville,  etc.  E.  Co.  v 
Banks,  132  Ala.  471,  31  So.  573;  Louis 
ville,  etc.  E.  Co.  v.  Smith,  129  Ala.  553 
30  So.  571;  Southern  E.  Co.  v.  Guyton 
122  Ala.  231,  25  So.  34;  Alaijama 
Mineral  E.  Co.  v.  Jones,  121  Ala.  113 
25  So.  814;  Birmingham  E.  &  E.  Co.  v 
Bavlor,  101  Ala.  488,  13  So.  793.  Ariz 
Gila  Valley,  G.  &  N.  E.  Co.  v.  Lvon 
8  Ariz.  118,  71  Pac.  957.  Ark.— Green 
ville  Stone  &  Gravel  Co.  v.  Chanev,  195 
S.  W.  13.  Colo.— Colorado  Electric  Co 
V.  Lubbers,  11  Colo.  505,  19  Pac.  479 
7  Am.  St.  Eep.  255.  D.  C— Baltimore 
&  P.  E.  Co.  r.  Landrigan,  20  App.  Cas 
135.  Ga. — Tuten  v.  Central  E.,  etc 
Co.,  88  Ga.  228,  14  S.  E.  185.  Ill 
Joseph  Tavlor  Coal  Co.  v.  Dawes,  220 
111.  145,  77  N.  E.  131  (affirming  122 
111.  App.  389);  Spring  Valley  Coal  Co. 
V.  Buzis,  213  111.  341,  72  N.  E.  1060; 
Indiana,  I.  &  I.  E.  Co.  v.  Otstot,  212 
111.  429,  72  N.  E.  387  (affirming  113 
111.  App.  37);  Chicago  &  A.  E.  Co.  v. 
Eaton,  194  111.  441,  62  N.  E.  784,  88 
Am.  St.  Rep.  161  (affirming  96  111.  App. 
570);  Wells  v.  Bourdages,  193  111.  328, 
61  N.  E.  1010  (affirming  88  111.  App. 
473);  Dufify  v.  Kivilin,  98  111.  App.  483 


(affirmed,  195  111.  630,  63  N.  E.  503); 
Illinois  Cent.  E.  Co.  v.  McNicholas,  98 
111.  App.  54.  Ind. — Island  Coal  Co.  v. 
Swaggerty,  159  Ind.  664,  62  N.  E. 
1103,  65  N.  E.  1026;  Jarvis  v.  Hitch 
(Ind.  App.),  65  N.  E.  608.  la.— Brown 
r.  Burlington,  etc.  E.  Co.,  92  Iowa  408, 
60  N.  W.  779;  Nicholaus  v.  Chicago, 
etc.  Ey.  Co.,  90  Iowa  85,  57  N.  W. 
694;  Whalen  v.  Chicago,  etc.  E.  Co., 
75  Iowa  563,  39  N.  W.  894;  Meloy  v. 
Chicago,  etc.  R.  Co.,  37  N.  W.  335;  Dun- 
lavy  V.  Chicago,  etc.  R.  Co.,  66  Iowa  435, 
23  N.  W.  911;  Bryant  v.  Burlington,  etc, 
R.  Co.,  66  Iowa  305,  23  N.  W.  678,  55 
Am.  Eep.  275.  Ky. — Illinois  Cent.  E. 
Co.  V.  Mcintosh,  118  Ky.  145,  80  S.  W. 

I  496,  81   S.  W.  270;   Louisville  &  N.  E. 

!  Co.  V.  Swing's  Admx.,  117  Ky.  624, 
78   S.   W.   460;    Cincinnati,  N.   O.   &   T. 

'  P.  R.  Co.  V.  Cook's  Admr.,  113  Kv.  161, 
67  S.  W.  383;  Hlinois  Cent.  E.  Co.  V. 
Cane's    Admx.,    28    Kv.    L.    Eep.    1018, 

j  90  S.  W.  1061;   Louisville  &  N.  E.   Co. 

'  V.  Gordon,  24  Kv.  L.  Rep.  1819,  I'l 
S.    W.   311;    Louisville   &   N.   R.   Co.  v. 

■  Gilliam's  Admx.,  24  Ky.  L.  Rep.  1536, 

I  71  S.  W.  863.  Md.— State  v.  South 
Baltimore    Car    Wks.,    99    Md.    461,    58 

I  Atl.  447;  New  York,  etc.  R.  Co.  v.  Coul- 
bourn,  69  Md.  360,  16  Atl.  208,  9  Am. 

!  St.   Rep.   430,   1   L.   R.   A.   541.     Mass. 

!  Nagle  V.  Boston  &  N.  St.  R.  Co.,  188 

j  Mass.  38,  73  N.  E.  1019;  Brady  V.  New 

!  York,  etc.  R.  Co.,  184  Mass.  225,  68  N. 

:  E.  227;  Cote  v.  Lawrence  Mfg.  Co.,  178 

i  Mass.  295,  59  N.  E.  656;  Gagnon  v. 
Seaconnet   Mills,  165  Mass.   221,  43   N. 

'  E.  82;  Mahoney  v.  New  York  &  N.  E. 
R.  Co.,  160  Mass.  573,  36  N.  E.  588; 
Neveu  v.  Sears,  155  Mass.  303,  29  N. 
E.  472;  Pierce  v.  Cunard  S.  S.  Co.,  153 
Mass.  87,  26  N.  E.  415.  Mich.— Labarre 
r.  Grand  Trunk  Western  R.  Co.,  133 
Mich.  192,  94  N.  W.  735.     Minn.— Dol- 

I  son  V.  Dunham,  96  Minn.  227,  104  M. 
W.  964;  Campljell  r.  Railway  Trans. 
Co.,  95  Minn.  375,  104  N.  W.  547; 
Meyer  v.  Kenyon-Eosing  Mach.  Co.,  95 
Minn.  329,  104  N.  W.  132;  Setterstrom 
V.  Brainerd,  etc.  E.  Co.,  89  Minn.  262, 
94  N.  W.  882;  Leonard  v.  Minneapolis, 
etc.  E.  Co.,  63  Minn.  489,  65  N.  W. 
1084;  Schumaker  v.  St.  Paul,  etc.  R. 
Co.,   46    Minn.    39,    48    N.    W.    559,   12 
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whether  there  is  any  such  evidence  whatsoever  in  the  ease  is  for  the 
court  to  determine.'*'' 

(H.)  As  TO  Rules  and  Orders.  — The  negligence  of  the  master  as  to 
the  making  and  promulgating  rules  for  the  servant's  protection,  and 
the  failure  to  use  due  care  and  diligence  to  have  a  rule  enforced  after 


L.  R.  A.  257.  Mo. — Helm  v.  Missouri 
Pac.  R.  Co.,  ISo  Mo.  212,  84  S.  W.  5; 
Schlereth  v.  Missouri  Pac.  R.  Co.,  115 
Mo.  87,  21  S.  W.  1110;  Dixon  v.  Chi- 
cago, etc.  R.  Co.,  109  Mo.  413,  19  S 
W.  412,  18  L.  R.  A.  792;  Depuy  r. 
Chicago,  etc.  R.  Co.,  110  Mo.  App.  110, 
84  S.  W.  103;  Dover  v.  Mississippi 
River,  etc.  R.  Co.,  100  Mo.  App.  330, 
73  S.  W.  298;  Haworth  r.  Kansas  City 
Southern  R.  Co.,  94  Mo.  App.  215,  68 
S.  W.  111.  Neb.— Union  Pac.  R.  Co. 
V.  Broderick,  30  Neb.  735,  46  N.  W. 
1121.  N.  Y. — Abel  v.  Delaware,  etc. 
Canal  Co.,  128  N.  Y.  662,  28  N.  E. 
663  (a^rming  56  Hun  648,  10  N.  Y. 
Supp.  154,  31  N.  Y.  St.  356);  Burns 
V.  Palmer,  107  App.  Div.  321,  95  N.  Y. 
Supp.  161;  Lane  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  107  App.  Div.  166,  94 
N.  Y.  Supp.  988;  Hosford  V.  New  York 
Cent.  &  H.  R.  Co.,  39  App.  Div.  327, 
56  N.  Y.  Supp.  933  {affirmed,  161  N.  Y. 
660,  57  N.  E.  1112);  Wall  v.  Delaware, 
etc,  R.  Co.,  54  Hun  454,  7  N.  Y.  Supp. 
709,  28  N.  Y.  St.  132  (affirmed,  125 
N.  Y.  727,  26  N.  E.  757);  Matteson  v. 
New  York  Cent.  R.  Co.,  62  Barb.  364; 
Flynn  v.  Harlow,  29  Jones  &  S.  293, 
19  N.  Y.  Supp.  705.  N.  C— Peoples 
t\  North  Carolina  R.  Co.,  137  N.  C.  96, 
49  S.  E.  87;  Smith  r.  Atlanta,  etc.  R. 
Co.,  132  N.  C.  819,  44  S.  E.  663.  Ohio. 
Kracht  v.  Lake  Shore,  etc.  R.  Co.,  25 
Ohio  Cir.  Ct.  521.  Ore.— Wild  r.  Oregon 
Short  Line,  etc.  R.  Co.,  21  Ore.  159, 
27  Pac.  954.  Pa.— McCoy  r.  Ohio  Val- 
ley Gas  Co.,  213  Pa.  367,  62  Atl.  85S; 
Hickey  r.  Solid  Steel  Casting  Co.,  212 
Pa.  255,  61  Atl.  798;  Brommer  v.  Phil- 
adelphia, etc.  R.  Co.,  205  Pa.  432,  54 
Atl.  1092;  Williams  v.  Clark,  204  Pa. 
416,  54  Atl.  315.  Tex.— Bonnet  r.  Gal- 
veston, etc.  R.  Co.,  89  Tex.  72,  33 
S.  W.  334;  Gulf,  etc.  R.  Co.  v.  Havs, 
40  Tex.  Civ.  App.  29,  89  S.  W.  29; 
International,  etc.  R.  Co.  v.  Still,  40 
Tex.  Civ.  App.  22,  88  S.  W.  257; 
Texas  Cent.  R.  Co.  r.  Phillips,  39  Tex. 
Civ.  App.  148,  87  S.  W.  187;  Galveston, 
etc.  R.  Co.  r.  Perrv,  38  Tex.  fUv.  App. 
81,  85  S.  W.  62;  Quinn  r.  Galveston, 
etc,  R.  Co.  (Tex.  Civ.  App.),  84  S.  W. 
395.     Utah.— Roth   v.   Eccles,   28   Utah 
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456,  79  Pac.  918;  Johnson  v.  Union 
Pac.  Coal  Co.,  28  Utah  46,  76  Pac. 
1089,  67  L.  R.  A.  506.  Va.— Chesapeake 
&  O.  R.  Co.  r.  Pierce,  103  Va.  99,  48 
S.  E.  534.  Wash.— Gustafson  v.  Seattle 
Traction  Co.,  28  Wash.  "'27,  68  Pac, 
721.  Wis,— Johnson  v.  St.  Paul  &  W. 
Coal  Co.,  126  Wis.  492,  105  N.  W. 
1048;  Hamann  v.  Milwaukee  Bridge 
Co.,  127  Wis.  550,  106  N.  W.  1081; 
Bain  r.  Northern  Pac.  R.  Co.,  120  Wis. 
412,  98  N.  W.  241;  Promer  v.  Mil- 
waukee, L.  S.  &  W.  Ry.  Co.,  90  Wis. 
215,  63  N.  W.  90,  48  Am.  St.  Rep. 
905;  Baltzer  v.  Chicago,  etc.  R.  Co., 
83  Wis,  459,  53  N.  W.  885;  Kruse  r. 
Chicago,  etc,  R,  Co.,  82  Wis.  568,  52 
N.    W.   755. 

46.  Colo. — Murray  v.  Denver  &  E. 
G.  R.  Co.,  11  Colo.  124,  17  Pac.  4M. 
la. — Aurandt  i\  Chicago,  etc.  R.  Co., 
90  Iowa  617,  57  N.  W.  442;  Skellenger 
V.  Chicago,  etc,  R.  Co.,  61  Iowa  714, 
17  N.  W.  151.  Md.— Baltimore  &  O 
R.  (-0.  v.  State,  101  Md.  359,  61  Atl 
189.  Minn.— Puffer  r.  Chicago  Great 
Western  B.  Co.,  65  Minn.  350,  68  N.  W. 
39;  Stefifenson  v.  Chicago,  etc.  R.  Co., 
48  Minn.  285,  51  N.  W.  610.  Mo, 
Harrington  r.  Wabash  R.  Co.,  104  Mo. 
Apj).  663,  78  S.  W.  662.  N,  Y.— Hurl 
r.  New  York  Cent.  &  H.  R.  R.  Co., 
68  App.  Div.  400,  73  N.  Y.  Supp.  1042; 
Kemmerer  v.  Manhattan  Rv.  Co.,  81 
Ifun  444,  31  N.  Y.  Supp.  82",  Ofi  N.  Y. 
St.  323;  McDonough  r.  Walsh,  66  Hun 
633,  21  N.  Y.  Sui)p.  303,  49  N.  Y.  St. 
361.  Pa.— Barton  r.  Jones,  6  Sad.  64, 
8  Atl.  850.  Tex.— St.  Louis  S.  W.  R, 
Co.  r.  Arnold,  39  Tex.  Civ.  App.  161, 
87  S.  W.  173. 

[a]  The  test  being  that  if  the  evi- 
dence given  at  the  trial,  together  with 
all  inferences  properly  deducible  there- 
from favorable  to  the  plaintiff,  is  so 
in.suflicient  to  sui)port  a  verdict  for 
plaintiff,  that  if  one  should  be  re- 
turned it  must  for  that  reason  be  set 
aside,  the  sanctioned  practice  is  to  di- 
rect a  verdict  for  defendant.  Cum- 
niings  V.  Chicago  &  N.  W.  Rv.  Co.,  89 
Til.  App.  199,  affirmed,  189  111.  608,  60 
N.  E,  51. 
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its  proranlgation  is  for  the  jury,  provided  the  evidence  is  of  such 
character  that  reasonable  men  might  differ  as  to  whether  the  duty 
had  been  performed.*^  But  the  question  whether  defendant  was 
negligent  in  omitting  to  adopt  suitable  niles  is  for  the  court,  in  the 
absence  of  evidence  showing  the  necessity,  practicability,  or  utility  of 
such  rules.*^  The  intelligibility  and  reasonableness  of  a  rule  is  a 
question  of  law  for  the  court  ;*^  but  its  adequacy  and  sufSciency  is 
for  the  jury,'°  this,  however,  being  dependent  upon  the  fact  that  there 


47.  See  the  following:  Del. — Mur- 
phy v.  Hughes,  1  Penue.  250,  40  Atl. 
]S7.  Mass. — Brady  v.  New  York,  etc. 
R.  Co.,  184  Mass.  225,  68  N.  E.  227. 
Mo. — Reagan  v.  St.  Louis,  K.  &  N.  W. 
Ry.  Co.,  93  Mo.  348,  6  S.  W.  371,  3 
Am.  St.  Rep.  542.  N.  Y.— Devoe  v. 
New  York  Cent.,  etc.  Co.,  174  N.  Y. 
1,  66  N.  E.  568  {reversing  70  App.  Div. 
495,  75  N.  Y.  Supp.  136);  Daley  v. 
Brown,  45  App.  Div.  428,  60  N.  Y.  Supp. 
840;  Warn  V.  New  York  Cent.,  etc. 
R.  Co.,  92  Hun  91,  36  N.  Y.  Supp.  336, 
71  N.  Y.  St.  120;  Eastwood  v.  Rets, 
of  Min.  Co.,  86  Hun  91,  34  N.  Y.  Supp. 
196  {affirmed,  152  N.  Y.  651,  47  N.  E. 
1106);  Morgan  i'.  Hudson  River  Ore 
&  Iron  Co.,  61  Hun  619,  15  N.  Y. 
Supp.  609,  39  N.  Y.  St.  694;  Berrigan 
r.  New  York,  etc.  R.  Co.,  59  Hun  627, 
14  N.  Y.  Supp.  26;  Ford  V.  Lake  Shore, 
etc.  R.  Co.,  2  N.  Y.  Supp.  1.  Ohio. 
Lake  Shore  &  M.  S.  Rv.  Co.  v.  Mur- 
phy. .50  Ohio  St.  135,  33  "n.  E.  403.  Ore. 
Hartvig  v.  N.  P.  Lumber  Co.,  19  Ore. 
522,  25  Pae.  358.  Tex.— San  Antonio 
&  A.  P.  Ry.  Co.  V.  Lester  (Tex.  Civ. 
App.),  84  S.  W.  401  {reversed  on  other 
grounds,  99  Tex.  214,  89  S.  W.  752); 
Cumpston  v.  Texas,  etc.  R.  Co.  (Tex. 
Civ.  App.),  33  S.  W.  737.  Utah.— John- 
son V.  Union  Pac.  Coal  Co.,  28  Utah 
46,  76  Pac.  1089,  67  L.  R.  A.  506.  Vt. 
Summerskill  v.  Vermont  Power  &  Mfg. 
Co.,  99  Atl.  1017. 

48.  N.  Y.— Ward  v.  Manhattan  R. 
Co.,  95  App.  Div.  437,  88  N.  Y.  Supp. 
758;  Murphy  v.  Milliken,  84  App  Div. 
582,  82  N.  Y.  Supp.  951;  Kapella  v. 
Nichols  Chemical  Co.,  83  App.  Div.  45, 
82  N.  Y.  Supp.  477;  Corcoran  v.  New 
York,  N.  H.  &  H.  R.  R.  Co.,  58  App. 
Div.  606,  69  N.  Y.  Supp.  73,  77  App. 
Div.  505,  78  N.  Y.  Supp.  953;  Burke 
V.  Syracuse,  etc.  R.  Co.,  69  Hun  21, 
23  N.  Y.  Supp.  458,  52  N.  Y.  St.  813. 
Compare  McCoy  v.  New  York  Cent  & 
H.  R.  R.  Co.,  185  N.  Y.  276,  77  N.  E. 
1174,  reversing  Ryan  v.  Delaware  &  H. 
Co.,  114  App.  Div.  268,  99  N.  Y.  Supp. 


794,  affirmed,  188  N.  Y.  559,  80  N.  E. 
1119.  Ore. — Wagner  v.  Portland,  40 
Ore.  389,  405,  60  Pac.  985,  67  Pac.  300. 
Tex.— Texas  &  N.  O.  R.  Co.  v.  Echols, 
87  Tex.  339,  27  S.  W.  60,  28  S.  W. 
517;  Southern  Pac.  Co.  r.  Wellington 
(Tex.  Civ.  App.),  36  S.  W.  1114.  Com- 
pare  St.  Louis  &  S.  F.  R.  Co.  v.  Ames 
(Tex.  Civ.  App.),  94  S.   W.  1112. 

See  also  O'Rourke  v.  Alphons  Cus- 
todis,  etc.  Constr.  Co.,  21  Pa.  Super. 
52. 

49.  U.  S.— Little  Rock  &  M.  R.  Co. 
V.  Barry,  84  Fed.  944,  28  C.  C.  A.  644, 
43  L.  R.  A.  349.  Ark.— Kenefick -Ham- 
mond Co.  V.  Rohr,  77  Ark.  290,  91  S. 
W.  179;  Kansas  City,  Ft.  S.  &  M.  Rv. 
Co.  f.  Hammond,  58  Ark.  324,  24  S. 
W.  723.  Colo.— Denver  &  R.  G.  R.  Co. 
r.  Maydole,  33  Colo.  150,  79  Pae.  1023. 
111.— <;hieago,  B.  &  Q.  R.  Co.  v.  Mc- 
Lallen,  84  111.  109;  Chicago  &  A.  R. 
Co.  V.  Stevens,  80  HI.  App.  671;  Illinois 
Cent.  R.  Co.  v.  Murphy,  52  111.  App. 
65.  Minn. — Le  Due  y.' Northern  Pac. 
Ry.  Co.,  92  Minn.  287,  100  N.  W.  108; 
Scott  V.  Eastern  Ry.  Co.,  90  Minn.  135, 
95  N.  W.  892. 

[a]  Whether  the  Rules  Are  Intel- 
ligible and  Reasonable  Is  a  Question  of 
Law  for  the  Court. — But  if  a  rule  is 
open  to  doubt  as  to  its  construction 
and  meaning  or  its  application  to  the 
duties  to  be  performed  by  the  employe, 
such  doubt  presents  an  issue  of  fact 
upon  the  evidence  to  be  determined  by 
the  jury.  Le  Due  v.  Northern  Pac.  Ry. 
Co.,  92  Minn.  287,  100  N.   W.  108. 

50.  Del.  —  Murphy  v.  Hughes,  1 
Penne.  250,  40  Atl.  187.  HI.— Chicago, 
B.  &  Q.  R.  Co.  V.  McLallen,  84  HI. 
109;  Illinois  Cent.  R.  Co.  v.  Neer,  31 
111.  App.  126,  reversed  on  other  grounds, 
138  111.  29,  27  N.  E.  705.  N.  Y.— De- 
voe V.  New  York  Cent.,  etc.  Co.,  174 
N.  Y.  1,  66  N.  E.  568  {reversing  70 
App.  Div.  495,  75  N.  Y.  Supp.  136); 
Ford  V.  Lake  Shore,  etc.  R.  Co.,  124 
N.  Y.  493,  26  N.  E.  1101,  12  L.  R.  A. 
454;  Abel  v.  Delaware,  etc.  Canal  Oo., 
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is  some  evidence  in  the  case  upon  which  the  question  may  be  sub- 
]iiitted/^  It  is  for  the  jury  to  determine  whether  the  master  waived 
any  rule  respecting  his  business  adopted  by  him." 

Orders.  — Provided  there  be  evidence  to  warrant  it,"  the  question 
whether  or  not  an  order  or  instruction  was  given  by  the  master  or 
some  one  for  whom  he  is  responsible,"  whether  the  giving  of  the  order 
constituted  negligence,"  and  whether  such  negligence  was  the  cause 


103  N.  Y.  581,  9  N.  E.  325,  57  Am. 
Kep.  773;  Sheehan  r.  New  York  Cent., 
etc.  Co.,  91  N.  Y.  332;  Warn  v.  New 
York  Cent.,  etc.  K.  Co.,  80  Hun  71, 
29  N.  Y.  Siipp.  897,  61  N.  Y.  St.  585; 
Bynes  r.  New  York,  L.  E.  &  W.  R. 
Co.,  71  Hun  200,  24  N.  Y.  Supp.  517, 
54  N.  Y.  St.  288;  Van  Tassel  i'.  New 
York,  etc.  E.  Co.,  1  Misc.  312,  20  N.  Y. 
Supp.  715,  affirmed,  142  N.  Y.  634,  37 
N.  E.  566.  But  see  Ward  v.  Manhat- 
tan R.  Co.,  95  App.  Div.  437,  88  N.  Y. 
Supp.  758.  Ohio.— Pittsburgh,  C.  &  St. 
L.  R.  Co.  v.  Eis,  2  Ohio  Cir.  Ct.  3,  1 
Ohio  Cir.  Dec.  329.  Tex.— Southern 
Pac.  Co.  V.  Wellington  (Tex.  Civ. 
App.),  36  S.  W.  1114;  Gulf,  C.  &  S.  F. 
Rv.  Co.  v.  Finley,  11  Tex.  Civ.  App. 
64,  .'^2  S.  W.  51. 

But  see  Little  Rock  &  M.  R.  Co.  v. 
Barry,  84  Fed.  944,  28  C.  C.  A.  644, 
43  L  R.  A.  349;  Kenefick-Hammond 
Co.  V.  Eohr,  77  Ark.  290,  91  S.  W. 
179. 

51.  Smith  r.  Missouri  Pac.  R.  Co., 
113  Mo.  70,  20  S.  W.  896;  Ward  v. 
Manhattan  R.  Co.,  95  App.  Div.  437, 
88  N.  Y.  Supp.  758;  ITebert  r.  Delaware 
&  H.  Canal  Co.,  62  Hun  618,  16  N.  Y. 
Supp.  561,  41  N.  Y.  St.  860. 

52.  U.  S. — Tullis  r.  Lake  Erie,  etc. 
R.  Co.,  105  Fed.  554,  44  C.  C.  A.  597. 
Ga. — Binion  x\  Georgia,  etc.  R.  Co.,  Ill 
Ga.  878,  36  S.  E.  938.  Mass.— Braciy 
V.  New  York,  etc.  R,  Co.,  184  Mass. 
225,  68  N.  E.   227. 

53.  Smith  v.  Martin,  14  N.  Y.  Supp. 
935,  39  N.  Y.  St.  126;  Harris'  Admr. 
V.  Norfolk  &  W.  R.  Co.,  88  Va.  560, 
14  S.   E.   535. 

54.  Kean  r.  Detroit  Copper  &  Brass 
Rolling  Mills,  66  Mich.  277,  33  N.  W. 
395,  11  Am.  St.  Rep.  492;  Small  t". 
Brainord  Lumb.  Co.,  95  Minn,  95,  103 
N.   W.    726. 

55.  Ala.— Southern  R.  Co.  r.  Shields, 
121  Ala.  460,  25  So.  Sll,  77  Am.  St. 
Rep.  66.  Ark. — Southern  Cotton-Oil 
Co.  r.  Spotts,  77  Ark.  458,  92  S.  W. 
249;  Kansas  Citv,  Ft.  S.  &  M.  Rv.  Co. 
V.    Hammond,    58    Ark.    324,    24  S.    W. 
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723,  youthful  servant.  Ga. — Feun  v. 
Seaboard  A.  L.  R.  Co.,  120  Ga.  664, 
48  S.  E.  141.  ni.— Illinois  Steel  Co. 
■V.  Delac,  201  111.  150,  66  N.  E.  245 
(affirming  103  111.  App.  98);  Illinois 
Steel  Co.  V.  Sitar,  199  111.  116,  64 
N.  E.  984  {affirming  98  111.  App.  300); 
Illinois  Steel  Co.  r.  McFadden,  196  111. 
344,  63  N.  E.  671,  89  Am.  St.  Rep. 
319,  affirming  98  111.  App.  296.  Ind. 
Republic  Iron  &  Steel  Co.  v.  Borkes, 
162  Ind.  517,  70  N.  E.  815.  Mass. 
Murphv  V.  New  York  &  H.  R.  Co.,  187 
Mass.  18,  72  N.  E.  330;  Murray  v.  Riv- 
ers, 174  Mass.  46,  54  N.  E.  358; 
Prendible  r.  Connecticut  River  Mfg. 
Co.,  100  Mass.  131,  ,35  N.  E.  675.  Mich. 
Palmer  |-.  Michigan  Cent.  R.  ('o..  87 
Mich.  281,  291,  49  N.  W.  613,  youthful 
servant.  Minn. — Johnson  r.  Minneapo- 
lis Gen.  Elec.  Co.,  67  Minn.  141,  69 
N.  AV.  713;  ^Mvhre  v.  Tromanhauscr, 
64  Minn.  541,  "67  N.  W.  660.  Mo. 
Mitchell  V.  Chicago  &  A.  R.  Co.,  lOS 
Mo.  App.  142,  83  S.  W.  289;  Buckalew 
r.  Quincv,  etc.  R.  Co.,  107  Mo.  App. 
575,  81  S.  W.  1176;  Harris  r.  H.  D. 
Williams  Cooperage  Co.,  107  Mo.  App. 
249,  SO  S.  W.  924.  N.  H.— Wallace  r. 
Boston  &  M.  R.  R.,  72  N.  H.  504,  57 
Atl.  913.  N.  Y.— McHugh  v.  Manhat- 
tan R.  Co.,  179  N.  Y.  378,  72  N.  E. 
312  {reverting  88  App.  Div.  554,  85 
N.  Y.  Supp.  184);  Sutherland  v.  Trov, 
etc.  R.  Co.,  125  N.  Y.  737,  26  N.  E. 
609  {affirming  54  Hun  639,  8  N.  Y. 
Supp.  8."?,  28  N.  Y.  St.  201 ) ;  McGovern 
f.  Central  Vt.  R.  Co.,  123  N.  Y.  280, 
25  N.  E.  373  {reversing  6  N.  Y.  Supp. 
838);  Kain  r.  Smith,  89  N.  Y.  375 
(affirming  25  Hun  146,  youthful  ser- 
vant); Cullen  7-.  Norton,  52  Hun  9,  4 
N.  Y.  Supp.  774;  Rcttig  r.  Fifth  Ave. 
Transp.  Co.,  6  Misc.  328,  26  N.  Y. 
Supp.  896,  56  N.  Y.  St.  23.5,  affirmed, 
144  N.  Y.  715,  39  N.  E.  859.  N.  0. 
Johnson  r.  Southern  Rv.  Co.,  122  N.  C. 
955,  29  S.  E.  784.  Ohio.— Pittsburgh, 
C.  &  St.  L.  R.  Co.  r.  Hondorson,  37  Ohio 
St.  549;  McManus  r.  Pittsburg,  C.  & 
St.  L.  R.  R.  Co.,  8  Ohio  Dec.  (Reprint) 
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of  the  injury ,^^  are  questioris  of  fact  to  be  submitted  to  the  jury. 
(I.)  Knowledge  op  Defect  and  Failure  To  Repair Whether  the  mas- 
ter had  knowledge  or  notice,  actual  or  constructive,  of  a  defect  or 
danger  is  for  the  jury  to  determine  from  the  evidence  presented  in 
the  case.'^  So  also  the  question  of  defendant's  negligence  in  failing 
to  repair  the  defect  after  notice  thereof  is  one  for  the  jury.^^  It  is 
for  the  court  to  determine,  however,  whether  the  negligence  of  de- 
fendant is  conclusively  shown,  or  whether  there  is  a  total  lack  of  such 
evidence,  as  well  as  whether  there  is  in  the  case  evidence  tending 
to  show  negligence.**® 


796,  9  Wkly.  L.  Bui.  364;  Pennsylvania 
Co.  V.  Hickley,  20  Ohio  Cir.  Ct.  668,  11 
Ohio  Cir.  Dec.  379,  inexperienced 
servant.  Tex. — 'Galveston,  H.  &  S.  A. 
R.  Co.  V.  Puente,  30  Tex.  Civ.  App. 
246,  70  S.  W.  362;  Texas  Cent.  R.  Co. 
V.  Hicks,  24  Tex.  Civ.  App.  400,  59  S. 
W.  1125;  Houston  &  T.  C.  R.  Co.  v. 
White,  23  Tex.  Civ.  App.  280,  56  S. 
W.  204;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Finley,  11  Tex.  Civ.  App.  64,  32  S.  W. 
51;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Arispe,  5  Tex.  Civ.  App.  611,  23  S.  W. 
928,  24  S.  W.  33.  Utah.— Tuckett  v. 
American  Steam  &  H.  Laundry,  30 
Utah  273,  84  Pac.  500,  116  Am.  St.  Rep. 
832,  4  L.  R.  A.  (N.  S.)  990.  Wis. 
Pier  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 
94  Wis.  357,   68   N.   W.  464. 

56.  U.  S.— Northern  Pac.  R.  Co.  V. 
Behling,  57  Fed.  1037,  6  C.  C.  A.  681. 
Minn. — Schus  v.  Powers-Simpson  Co., 
85  Minn.  447,  89  N.  W.  68,  69  L.  R.  A. 
887;  Abel  v.  Butler  -  Rvan  Co.,  66 
Minn.  16,  68  N.  W.  205.  Utah.— Tuck- 
ett V.  American  Steam  &  H.  Laundrv, 
30  Utah  273,  84  Pac.  500,  116  Am. 
St.   Rep.   832,   4  L.   R.   A.    (N.   S.)  -990. 

57.  See  the  following:  U.  S.— Great 
Northern  R.  Co.  v.  Kasischke,  104  Fed. 
440,  43  C.  C.  A.  626;  Herrick  v.  Quig- 
ley,  101  Fed.  187,  41  C.  C.  A.  294. 
Ala.— Sloss-Sheffield  Steel  &  Iron  Co. 
t'.  Harris,  74  So.  347.  111.— MeCormick 
Harvesting  Mach.  Co.  v.  Zakzewski,  220 
HI.  522,  77  N.  E.  147,  4  L.  R.  A. 
(N.  S.)  848  (reversing  121  HI.  App. 
26) ;  Montgomery  Coal  Co.  v.  Barringer, 
218  HI.  327,  75  N.  E.  900  (reversing 
109  HI.  App.  185) ;  Momence  Stone  Co. 
V.  Groves,  197  111.  88,  64  N.  E.  335 
(affirming  100  111.  App.  98);  Chicago 
&  N.  W.  Ry.  Co.  V.  Delaney,  169  111. 
581,  48  N.  E.  476  (affirmimg  68  111.  App. 
307);  Driscoll  v.  Chicago  &  E.  I.  R. 
Co.,  97  111.  App.  668.  Md.— American 
Tobacco  Co.  v.  Strickling,  88  Md.  500, 
41  Atl.  1083,  69  L.  R.  A.  909.     Mass. 


Carroll  v.  Metropolitan  Coal  Co.,  189 
Mass.  159,  75  N.  E.  84.  Minn.— Namyst 
V.  Batz,  85  Minn.  366,  88  N.  W.  991; 
Munch  V.  Great  Northern  Ry.  Co.,  75 
Minn.  61,  77  N.  W.  541.  Mo.— Neely 
V.  Snyder  (Mo.  App.),  193  S.  W.  610; 
Dunphv  V.  St.  Joseph  Stockyards  Co., 
118  Mo.  App.  506,  95  S.  W.  301.  N.  Y. 
Crowell  V.  Thomas,  18  App.  Div.  520, 
46  N.  Y.  Supp.  137. 

Compare  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Parish  (Tex.  Civ.  App.),  93  S. 
W.    682. 

58.  Mass. — Keevan  v.  Walker,  172 
Mass.  56,  51  N.  E.  449.  N.  H.— Olney 
V.  Boston  &  M.  R.  R.,  71  N.  H.  427, 
52  Atl.  1097.  N.  Y.— Larkin  v.  Wash- 
ington Mills  Co.,  45  App.  Div.  6,  61 
N.  Y.  Supp.  93. 

59.  See  the  following:  U.  S.— Pat- 
ton  V.  Texas.  &  P.  R.  Co.,  179  U.  S.  658, 
21  Sup.  Ct.  275,  45  L.  ed.  361  (affirm- 
ing, 95  Fed.  244,  37  C.  C.  A.  56);  Dia- 
mond Coal  &  C.  Co.  V.  Allen,  137  Fed. 
705,  71  C.  C.  A.  107;  Toledo  Brew.  & 
Malt.  Co.  V.  Bosch,  101  Fed.  530,  41  C. 
C.  A.  482;  Hunt  v.  Kile,  98  Fed.  49,  38 
C.  C.  A.  641;  Cotter  v.  Alabama  G.  S. 
R.  Co.,  61  Fed.  747,  10  C.  C.  A.  35; 
Hathaway  v.  East  Tennessee,  etc.  R. 
Co.,  29  Fed.  489.  Colo.— Denver  &  R. 
G.  R.  Co.  V.  Scott,  34  Colo.  99,  SI  Pac. 
763;  Deane  v.  Roaring  Fork  Elect.  L. 
Co.,  5  Colo.  App.  521,  39  Pac.  346.  D.  C. 
Sardo  v.  Moreland,  17  Abb.  Cas.  219. 
Ga. — Georgia  Cent.  R.  Co.  v.  Edwards, 
111  Ga.  528,  36  S.  E.  810.  HI.— Mobile 
&  O.  R.  Co.  V.  Healy,  100  111.  App.  586; 
Chicago  &  G.  W.  R.  Co.  v.  Armstrong, 
62  111.  App.  228.  Ind.  Ter.— Kilpatrick 
r.  Choctaw,  O.  &  G.  R.  Co.,  3  Ind.  Ter. 
635,  64  S.  W.  560.  la.— Phinney  v. 
Illinois  Cent.  R.  Co.,  122  Iowa  488,  98 
N.  W.  358;  Hall  v.  Iowa  Cent.  R.  Co., 
in  Iowa  523,  82  N.  W.  999;  Griffith  v. 
Burlington,  etc.  R.  Co.,  72  Iowa  645, 
34  N.  W.  609.  Ky.— Justice  v.  W.  M. 
Ritter  Lumb.  Co.,  28  Ky.  L.  Rep.  242, 
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(VI.)  Negligence  of  Master  as  Proximate  Cause  of  InjuTy.  — The  prox- 
imate cause  of  an  injun-  is  ordinarily  a  qurstion  for  llu>  jury;"^"  hcnee 
the  question  of  whether  the  master's  neg-iigence  with  respect  to  the 


89    S.    W.    171;    Wintuska's    Admr.    i\ 
Louisville,  etc.  R.  Co.,  U  Ky.  L.  Rep. 
579,  20  S.  W.  819.     Mass.— Bodwell  v. 
Moore,    ISO    Mass.    590,   &2    N.    E.    971. 
Mich. — Fuller  i;.  Ann  Arbor  R.  Co.,  141 
Mich.  66,  104  N.   \V.  414;   Nowakowski 
V.  Detroit   Stove   Wks.,   130   Mieh.   308, 
39  N.  W.  956;  Sargee  v.  Clark  Can  Co., 
126   Mich.   508,    85    N.   W.    1105;    Man- 
ring  V.  Chicago  &  W.  M.  Ry.  Co.,  105 
Mich.    260,   63    N.    W.    312;    Maekin    v. 
Alaska  Refrigerator  Co.,  100  Mich.  276, 
58  N.  W.  999;  Redmond  r.  Delta  Luinb. 
Co.,    96    Mich.    545,     55     N.     W.     1004. 
Miiin. — Ellison  v.   Truesdale,   49   Minn. 
2-1(1,  51  N.  W.  918;   Larson  i\  St.  Paul, 
etc.  R.  Co.,  43  Minn.  488,  45  N.  W.  1096. 
Mo. — Goransson    i\    Rittcr-Conley    Mfg. 
Co.,  186  Mo.  300,  85  S.  W.  338;  Furber 
V.  Kansas  City  Bolt,  ete.  Co.,  185  Mo. 
301,  84  S.  W.  890;  Gardner  v.  St.  Louis 
&  S.  F.  Ry.  Co.,  135  Mo.  90,  36  S.  W. 
214;   Hollingsworth  V.  National  Biscuit 
Co.,  114  Mo.   App.   20,  88  S.  W.   1118; 
Stafford   r.  Adams,   113   Mo.   App.   717, 
88    S.    W.    1130;    Smith    r.    Hammond 
Packing   Co.,    Ill    Mo.   App.    13,    85    S. 
W.    625.      Mont. — Shaw    v.    New    Year 
Gold  Mines  Co.,  31   Mont.  138,  77  Pac. 
515.     Neb.— Swift   &   Co.    r.   Holoubek, 
60  Neb.  784,  62  N.  W.  31,  84  N.  W.  249, 
86   N.  W.  900.     N,  J.— Snvder   v.  J.   S. 
Rogers   Co.,   69    N.   J.   L.    347,   55    Atl. 
303;    Atz    V.    Newark   Lime,   etc.    Mfg. 
Co.,  59  N.  J.  L.  41,  34  Atl.  080;  Bahr 
?\   Lombard,   53   N.   J.   L.   233,   21    Atl. 
190,  23  Atl.  167.  N.  Y.— Quinn  v.  Baird, 
172  N.  Y.  631,  65  N.  E.  1121   (affirming 
49  App.  Div.  270,  63  N.  Y.  Supp.  235); 
Sisfo  r.  Lehigh,  etc.  R.  Co.,  1-15  N.  Y. 
296,  39  N.  E.  958  (reversing  75  Ilun  582, 
27  X.  Y.  Supp.  671,  59  N.  Y.  St.  162); 
Dinirlov    r.    Star    Knitting   Co.,    134    N. 
Y.  552,  32  N.  E.   35   (affirmivg  58  Hun 
60.5,   12    N.    Y.    Supp.   31);    Barsalou   V. 
Peirce,    109    App.    Div.    .506,    96    N.    Y. 
Sujip.  5.TS;  Owen  r.  Retsof  Min.  Co.,  102 
Apr..    Div.    130,    92    N.    Y.    Supp.    270; 
O'Connoll    r.   Clark,   75   App.   Div.   619, 
78  N.   Y.  Supp.  93.     N.  C— Mcckins  V. 
Norfolk   &   S.   R.   Co.,   127   N.   C.  29,  37 
S.  E.  77;  Young  r.  Virtrinia,  etc.  Const. 
Co.,  109  N.  C.  618,  14  S.  E.  .58.     Ore. 
Kincaid  r.  Oregon  S.  L.  &  U.  N.  R.  Co., 
22  Orp.   35,  29   Pac.  3.     Pa.— Gallagher 
r.    Snollpnbnrc,    210    Pa.    642,    60    Atl. 
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307;  Laudeman  r.  Ryan,  209  Pa,  3,  57 
Atl.  lllS;  Hartman  v.  Pennsylvania  R. 
Co.,  144  Pa.  345,  22  Atl.  701;  Crawford 
V.  Stewart,  4  Sad.  382,  8  Atl.  5;  Haw- 
thorne v.  Pennsylvania  Salt  Co.,  10  Pa, 
Co.  Ct.  77;  Linkitus  r.  Butler  Colliery, 
7  Kulp  73.  S.  C. — Gentry  r.  Southern 
Ry.  Co.,  66  S.  C.  256,  44  S.  E.  728; 
Hicks  t\  Sumter  Cotton  Mills,  39  S.  C. 
39,  17  S.  E.  509.  Tex.— Proffitt  v.  Mis- 
souri^ K.  &  T.  R.  Co.,  95  Tex.  593,  68 
S.  W.  979;  Johnson  v.  Houston,  etc.  R. 
Co.,  31  Tex.  ,Civ.  App.  532,  72  S.  W. 
1021;  El  Paso  &  N.  W.  Ry.  Co.  v.  Mc- 
Comas  rTex.  Civ.  App.),  72  S.  W.  629; 
Broadway  v.  San  Antonio  Gas  Co.,  24 
Tex.  Civ.  App.  603,  60  S.  W.  270;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Thompson,  U 
Tex.  Civ.  App.  6.58,  33  S.  W.  718.  Utah. 
Roth  V.  Ecclos,  28  Utah  456,  79  Pac. 
91  S.  Wash. — Kirbv  c.  Rainier-Grand 
Hotel  Co.,  28  Wash.  705,  69  Pac.  378. 
W.  Va. — Ketterman  r.  Dry  Fork  R.  Co., 
48  W.  Va.  606,  37  S.  E.  683.  Wis. 
Groth  r.  Thomann,  110  Wis.  488,  86 
N.  W.  178;  Sherman  V.  Menomin'Pe 
River  Lumb.  Co.,  77  Wis.  14,  45  N.  W. 
1079;  Ballou  r.  Chicago,  etc.  R.  Co.,  54 
Wis.  257,  11  N.  W.  559,  41  Am.  Rep. 
3L 

60.  Sec  the  followin:  U.  S.— Mil- 
waukee &  St.  Paul  R.  Co.  r.  Kellogg, 
94  U.  S.  469,  24  L.  ed.  256;  Herrick 
V.  Quiglev,  101  Fed.  187,  41  C.  C.  A. 
294.  111.— Arklcv  r.  Niblack,  272  111.  356, 
112  N.  E.  67  '(reicrsinq  193  HI.  App. 
636);  Athens  Min.  Co.  v.  CarndufF,  221 
111.  354,  77  N.  E.  571  (affirming  123  111. 
App.  178);  Donk  Bros.  C.  &  C.  Co.  v. 
Pcton,  95  111.  App.  193.  affirmrd.  192 
HI.  41.  61  N.  E.  330.  Mich.- Wcllihan 
r.  National  Wheel  Co.,  128  Mich.  1,  87 
N.  W.  75.  N.  Y.— Rinando  r.  D.  C 
Weeks,  172  App.  Div.  319,  158  N.  Y. 
Supp.  365.  Okla. — Harris  Irbv  Cotton 
Co.  r.  Duncan,  157  Pac.  746.  Tex. 
Mi<<souri.  K.  &  T.  R.  Co.  r.  Kellcrman, 
39  Tex.   ("w.   Ajip.  274,  87  S.  W.    101. 

Whether  failure  to  supply  sufficient 
working  force  was  proximate  cause  of 
injury,  as  question  for  iurv,  see  supra, 
I,'f,  7,  c,   (IV),   (C). 

Whether  negligence  of  fellow  serv- 
ant is  proximate  cause  as  question  for 
jury,  see  infra,  1,  F,  7,  c,  (VIII),  (B). 
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tools,  appliances,  machinery  and  place  for  work  was  the  proximate 
cause  of  the  injury  is  for  the  jury  to  determine,  provided  there  is 
some  evidence  of  the  master's  negligence  in  this  respect.®^ 


61.  See  the  following:  U.  S.— Texas 
&  P.  R.  Co.  V.  Sweariugen,  196  U.  S. 
51,  25  Sup.  Ct.  164,  49  L.  ed.  382  (af- 
firming 122  Fed.  193,  59  0.  C.  A.  31); 
Choctaw  O.  &  G.  R.  Co.  v.  Tennessee, 
191  U.  S.  326,  24  Sup.  Ct.  99,  48  L.  ed. 
201  ((ifflrming  116  Fed.  23,  53  C.  C.  A. 
497);  Texas  &  P.  S.  Co.  v.  Carlin,  189 
U.  S.  354,  23  Sup.  Ct.  585,  47  L.  ed. 
849  (affirming  111  Fed.  777,  49  C.  C. 
A.  605,  60  L.  R.  A.  462);  Moore  v. 
Illinois  Cent.  R.  Co.,  135  Fed.  67,  67 
C.  C.  A.  541 ;  Shugart  v.  Atlanta,  etc. 
R.  Co.,  133  Fed.  505,  66  C.  C.  A.  379; 
O'Connell  v.  Pennsylvania  Co.,  118  Fed. 
989,  55  C.  C.  A.  483;  Knickerbocker 
Ice  Co.  I'.  Finn,  80  Fed.  483,  25  C.  C. 
A.  579.  Ala. — Pierson  Lumb.  Co.  v. 
Hart,  144  Ala.  239,  39  So.  566;  Sloss- 
Sheffield  Steel  etc.  Co.  v.  Hutchinson, 
144  Ala.  221,  40  So.  114;  E.  E.  Jack- 
son Lumb.  Co.  V.  Cunningham^  141  Ala. 
206,  37  So.  445;  Tennessee  Coal  I.  &  R. 
Co.  V.  Garrett,  140  Ala.  563,  37  So.  355; 
Kansas  City,  etc.  R.  Co.  v.  Flippo,  138 
Ala.  487,  35  So.  457;  Southern  Car,  etc. 
R.  Co.  V.  Jennings,  137  Ala.  247,  34  So. 
1002.  Ark.— St.  Louis,  L  M.  &  S.  Ry. 
Co.  V.  Jackson,  78  Ark.  100,  93  S.  W. 
746,  6  L.  R.  A.  (N.  S.)  646;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Neal,  71  Ark.  445, 
78  S.  W.  220.  Cal.— Anderson  v.  Sero- 
pian,  147  Cal.  201,  81  Pae.  521;  Davis 
f.  Diamond  Carriage,  etc.  Co.,  3  46  Cal. 
59,  79  Pac.  596;  Merrifeld  V.  Maryland 
Gold  Quartz  Min.  Co.,  143  Cal.  54,  76 
Pac.  710;  Kerrigan  v.  Market  St.  Ry. 
Co.,  138  Cal.  506,  71  Pac.  621;  Dolan 
V.  Sierra  R.  Co.,  135  Cal.  435,  67  Pac. 
686;  Bowman  v.  White,  110  Cal.  23,  42 
Pac.  470;  Bird  v.  Utica  Gold  Min.  Co., 
2  Cal.  App.  674,  84  Pac.  256.  Colo. 
Denver  &  R.  G.  R.  Co.  v.  Scott,  34 
Colo.  99,  81  Pac.  763;  Tanner  v.  Har- 
per, 32  Colo.  156,  75  Pac.  404;  Mulli- 
gan V.  Colorado  Fuel  &  Iron  Co.,  20 
Colo.  App.  198,  77  Pac,  977;  Roche  v. 
Denver  &  R.  G.  R.  Co.,  19  Colo.  App. 
204,  73  Pac.  880;  Maydole  v.  Denver 
&  R.  G.  R.  Co.,  15  Colo.  App.  449,  62 
Pac.  964.  Dak.— Boss  v.  Northern  Pac. 
R.  Co.,  5  Dak.  308,  40  N.  W.  590.  Del. 
Szymanski  i;.  Blumenthal,  4  Penne.  511, 
56  Atl.  674,  103  Am.  St.  Rep.  132.  D.  0. 
McDade  v.  Washington  &  G.  R.  Co.,  5 
Mackey  144.     Ga.— Duke  v.  Bibb  Mfg. 


Co.,  120  Ga.  1074,  48  S.  E.  408;  McDon- 
nell V.  Georgia  Cent.  R.  Co.,  118  Ga.  86, 
44  S.  E.  840;  Barnett  v.  Northeastern 
R.  Co.,  87  Ga.  199,  13  S.  E.  646;  Cen- 
tral R.  &  B.  Co.  V.  Kent,  84  Ga.  351, 
10  S.  E.  965;  Stirk  v.  Central,  etc.  Co., 
79  Ga.  495,  5  S.  E.  105.  lU.— Kelly ville 
Coal  Co.  V.  Strine,  217  111.  516,  75  N. 
E.  375;  Franke  v.  Hanly,  215  111.  216, 
74  N.  E.  130;  Hansell-Elcoek  Fdry.  Co, 
f.  Clark,  214  111.  399,  73  N.  E.  787  (af- 
firming 115  111.  App.  20'9);  Chicago 
Terminal  T.  Co.  v.  0 'Donnell,  213  111. 
545,  72  N.  E.  1133  (affirming  114  111. 
App.  345);  Libby,  McNeill  &  Libby  v. 
Banks,  209  111.  109,  70  N.  E.  599  (af- 
firming 110  111.  App.  330);  Aurora  Boil- 
er Wks.  V.  Colligan,  115  111.  App.  527; 
Chicago,  P.  &  St.  L.  R.  Co.  v.  Mikesell, 
113  111.  App.  146;  Omaha  Packing  Co. 
V.  Murray,  112  111.  App.  233;  Chicago 
Screw  Co.  v.  Weiss,  107  111.  App.  39  (af- 
firmed, 203  111.  536,  68  N.  E.  54) ;  Regan 
r.  Sargent  Co.,  98  111.  App.  617.  Ind. 
M.  S.  Huey  Co.  v.  Johnston,  164  Ind. 
489,  73  N.  E.  996;  Dill  v.  Marmon,  164 
Ind.  507,  73  N.  E.  67,  69  L.  R.  A.  163; 
Davis  V.  Mercer  Lumb.  Co.,  164  Ind. 
413,  73  N.  E.  899;  La  Porte  Carriage 
Co.  V.  Sullcnder,  71  N.  E.  922;  Muncie 
Pulp  Co.  v.  Hacker,  37  Ind.  App.  194, 
76  N.  E.  770;  Baltimore  &  O.  S.  W.  Ry. 
Co.  V.  Henderson,  31  Ind.  App.  441,  68 
N.  E.  308.  la. — Calloway  v.  Agar  Pack- 
ing Co.,  129  Iowa  1,  104  N.  W.  721; 
Pierson  v.  Chicago,  etc.  R.  Co.,  127 
Iowa  13,  102  N.  W.  149;  Fries  v.  Bet- 
tendorf  Axle  Co.,  126  Iowa  138,  101 
N.  W.  859;  Barto  v.  Iowa  Tel.  Co.,  126 
Iowa  241,  101  N.  W.  876,  106  Am.  St. 
Rep.  347;  Lanza  V.  Le  Grand  Quarry 
Co.,  124  Iowa  659,  100  N.  W.  488; 
Wible  V.  Burlington,  C.  R.  &  N.  Ry. 
Co.,  109  Iowa  557,  80  N,  W.  679; 
Brownfield  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  107  Iowa  254,  77  N.  W.  1038.  Kan. 
Atchison,   T.    &   S.   F.   R.   Co.   v.   Love, 

57  Kan.  36,  45  Pae.  59;  Solomon  R.  Co, 
V.  Jones,  30  Kan.  601,  2  Pac.  657;  St. 
Louis  &  S.  F.  R.  Co.  v.  Keller,  10  Kan. 
App.  480,  62  Pac.  905.  And  see  Brad- 
shaw   V.    Chicago,   R.   I.   &   P.    Ry.   Co., 

58  Kan.  618,  50  Pac.  876.  Ky.— Hurt 
V.  Louisville  &  N.  R.  Co.,  116  Ky.  545, 
76  S.  W.  502;  Louisville  &  N.  R.  Co.  v. 
Hall,  115  Ky.  567,  74  S.  W.  280;  Louis- 
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(Vrr.)    C?ontributory  Negligence.  — In    accordance    with    the    general 


ville  &  N.  R.  Co.  r.  Foley,  94  Ky.  220, 
21  S.  W.  866;  Claxton 's  Admr.  V.  Lex- 
ington, etc.  R.  Co.,  13  Bush  636;  Mar- 
tin V.  South  Covington  &  C.  St.  R.  Co., 
29  Ky.  L.  Rep.  148,  92  S.  W.  571;  Illi- 
nois Cent.  R.  Co.  v.  Leisure's  Adinr., 
28  Ky.  L.  Rep.  768,  90  S.  W.  269;  Mc- 
Farland  r.  Harbison,  etc.  Co.,  26  Ky. 
L.  Rep.  746,  82  S.  W.  430.  Me.— Guth- 
rie V.  Maine  Cent.  R.  Co.,  81  Me.  572, 
18  Atl.  295.  Md. — National  Enameling 
&  S.  Co.  V.  Cornell,  95  Md.  524,  52  Atl. 
588;  Baker  v.  Maryland  Coal  Co.,  84 
Md.  19,  35  Atl.  10.  Mass.— Butler  v. 
New  England  Structural  Co.,  191  Mass. 
397,  77  N.  E.  764;  White  v.  Wm.  H. 
Perry  Co.,  190  Mass.  99,  76  N.  E.  512; 
Fountaine  r.  Wampanoag  Mills,  189 
Mass.  4v)8,  75  N.  E.  738;  Palmer  i;. 
Coyle,  187  Mass.  136,  72  N.  E.  844; 
Martin  v.  Merchants  &  Miners'  Transp. 
Co.,  185  Mass.  487,  70  N.  E.  934;  Gar- 
ant  V.  Cashman,  183  Mass.  13,  66  N.  E. 
599;  McLean  r.  Paine,  181  Mass.  287, 
63  N.  E.  883;  Dolphin  v.  Plumley,  167 
Mass.  167,  45  N.  E.  87.  Mich.— Clark 
V.  Wolverine  Portland  Cement  Co.,  138 
Mich.  673,  101  N.  W.  845;  Hamilton  v. 
Michigan  Cent.  R.  Co.,  135  Mich.  95, 
97  N.~  W.  392;  Rick  v.  Saginaw  Bay 
Towing  Co.,  132  Mich.  237,  93  N.  W. 
632,  102  Am.  St.  Rep.  422;  Nowakowski 
V.  Detroit  Stove  Wks.,  130  Mich.  308, 
89  N.  W.  956;  Ouellette  v.  Michigan 
Alkali  Co.,  129  Mich.  484,  89  N.  W. 
436;  Jones  v.  Flint,  etc.  R.  Co.,  127 
Mich.  198,  86  N.  W.  838;  Shadford  v. 
Ann  Arbor  St.  R.  Co.,  121  Mich.  224, 
80  N.  W.  30;  Woods  v.  Chicago,  etc. 
R.  Co.,  108  Mich.  396,  66  N.  W.  328. 
Minn. — Shalgren  v.  Red  Cliff  Lumb.  Co., 
95  Minn.  450,  104  N.  W.  531;  Turrittin 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.,  95 
Minn.  408,  104  N.  W.  225;  Carlson  v. 
Haglin,  95  Minn.  347,  104  N.  W.  297; 
Hebert  v.  Interstate  Iron  Co.,  94  Minn. 
257.  102  N.  W.  451;  Swanson  r.  Oakes, 
93  Minn.  404,  101  N.  W.  949;  Anderson 
V.  Fielding,  92  Minn.  42,  99  N.  W.  357, 
104  Am.  St.  Rep.  665;  Dieters  r.  St. 
Paul  Gaslight  Co.,  86  Minn.  474,  91 
N.  W.  15.  Miss. — Farmer  r.  Cumber- 
land T.  &  T.  Co.,  86  Miss.  55,  38  So. 
775;  White  r.  Louisville,  etc.  R.  Co., 
72  Miss.  12,  16  So.  248.  Mo.— Root  v. 
Kansas  Citv  S.  R.  Co.,  195  Mo.  348,  92 
S.  W.  621,  6  L.  R.  A.  (N.  S.)  212; 
Furber  r.  Kansas  Citv  Bolt,  etc.  Co., 
185    Mo.    301,    84    S.    W.   890;    Oglesby 
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V.   Missouri  Pac.  R.   Co.,  150  Mo.   137, 
37   S.   W.  829,  51   S.  W.  758:   Doyle  v. 
Missouri,  K.   &   T.   Trust   Co.,   140   Mo. 
1,  41  S.  W.  255;  Hurlbut  v.  Wabash  R. 
Co.,  130  Mo.  657,  31   S.  W.  1051;   Duu- 
l.hy  r.   St.   Joseph   Stockvards  Co.,   118 
Mo.  App.  506,  95  S.   W.  301;   Depuy  v. 
Chicago,  R.   I.   &  P.  Rv.   Co.,   110   Mo. 
App.    110,    84    S.    W.    103;    Wendall    v. 
Chicago   &   A.   Rv.   Co.,   100    Mo.   App. 
556,    75    S.    W.    689;    Franklin    v.    Mis- 
souri,  K.   &   T.   Ry.   Co.,  97   Mo.    App. 
473,  71  S.  W.  540;  Parsons  r.  Hammond 
Packing   Co.,   96   Mo.    App.    372,    70    S. 
W.  519;  Reed  t\  Missouri,  K.  &  T.  R. 
Co.,    94   Mo.   App.    371,   68    S.   W.    364; 
Van   Edwards   v.   Barber   Asphalt   Pav. 
Co.,  92  Mo.  App.  221 ;  Stalzer  r.  Jacob 
Dold    Packing    Co.,    84    Mo.    App.    565. 
Mont. — Ball   v.   Gussenhoven,  29  Mont. 
321,  74  Pac.  871;  Coleman  r.  Perry,  28 
Mont.   1,   72   Pac.   42;   Prosser  r.   Mon- 
tana  Cent.   Ry.   Co.,  17  Mont.   372,  43 
Pac.    81,    30    L.    R.    A.    814;    Wall    v. 
Helena  St,  R.  Co.,  12  Mont.  44,  29  Pac. 
721.      Neb. — Central    Granaries    Co.    v. 
Ault,  75  Neb.  249,  106  N.  W.  418,  107 
N.  W.  1015;  Fronk  r.  J.  H.  Evans  City 
Steam    Ldry.,    70    Neb.    75,    96    N.    W. 
1053;  Thompson  r.  Missouri  Pac.  Rwy. 
Co..   51   Neb.  527,  71   N.   W.  61;   Union 
Pacific   R.   Co.    V.   FJrickson,  41   Neb.   1, 
59  N.  W.  347,  29  L.  R.  A.  137;  Leigh  i-'. 
Omaha  St.  R.  Co.,  36  Neb.  131,  54  N. 
W.  134;  Stevens  r.  Howe,  28  Neb.  547, 
44  N.   W.   865.     N.  H.— Olney   r.   Bos- 
ton &  M.  R.  R.,  71  N.  H.  427,  52  Atl. 
1097;  Prescott  r.  Laconia  Car  Co.  Wks., 
71   N.  H.  59,  51   Atl.  265;   Whitcher   r. 
Boston,   etc.   R.   Co.,   70   N.   H.   242,   46 
Atl.   740.     N.   J.— Maurer   v.   Gould,   72 
i  N.  J.  L.  314,  60  Atl.  1134  {afirminq  59 
I  Atl.   28);    Kalker   v.   Hedden,   72   N.   J. 
j  L.   239,   61    Atl.   395;   Ferguson   r.   Cen- 
!  tral    R.    Co.,   71    N.   .L   L.   647,   60   Atl. 
j  382;   Dowd   r.  Eric  R.  Co.,  70  N.  J.  L. 
'  451,  57  Atl.  248;  Hopwood  V.  Ben.iamin 
Athax,   etc.    Co.,    68    N.    J.   L.    707,   54 
Atl.     435;     Flanigan     r.     Guggenheim 
Smelting  Co.,  63   N.  .L  L.   647,  44   Atl. 
762.      N.    Y. — Koehler    v.     New     York 
i  Steam  Co.,  183  N.  Y.  1,  75  N.  E.  538; 
Krueger  r.  Bartholomav  Brew.  Co.,  182 
I  N.  Y.  544,  75  N.   E.  1130   (affirmino  94 
I  App.    Div.    58,    87   N.    Y.    Supp.    1054); 
I  Dalv   r.   Lee,   167   N.   Y.   537,   60   N.   E. 
1109  (afTtrming  39  App.  Div.  188,  57  N. 
I  Y,  Supp.  293) ;  Auld  r.  Manhattan  Life 
I  Ins.  Co.,  165  N.  Y.  610,  58  N.  E.  10S5 
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rule,  where  the  evidence  is  conflicting,  whether  or  not  plaintiff  was 
guilty  of  negligence  contributing  to  the  injury  is  a  question  for  the 


(a/firming  34  App.  Div.  491,  54  N.  T. 
Supp.  222);  Cadigan  v.  Glens  Falls  Gas 
etc.  Co.,  112  App.  Div.  751,  98  N.  Y. 
Supp.  954;  Conroy  v.  Acken,  110  App. 
Div.  48,  96  N.  Y.  Supp.  530;  Kiernan 
V.  Eidlitz,  109  App.  Div.  726,  96  N.  Y, 
Supp.  3S7;  Di  Stefeno  v.  Peekskill 
Lighting,  etc.  E.  Co.,  107  App.  Div. 
293,  95  N.  Y.  Supp.  179.  N.  C— Biles 
V.  Seaboard  Air  Line  R.  Co.,  139  N.  C. 
528,  52  S.  E.  129;  Harris  v.  Balfour 
Quarry  Co.,  137  N.  C.  204,  49  S.  E.  95; 
Womble  t\  Merchant's  Grocery  Co.,  135 
N.  C.  474,  47  S.  E.  493;  Walker  v. 
Carolina  Cent.  R.  Co.,  135  N.  C.  738, 
47  S.  E.  675;  Dorsett  v.  Clement-Ross 
Mfg.  Co.,  131  N.  C.  254,  42  S.  E.  612; 
McCord  V.  Southern  Ry.  Co.,  130  N.  C. 
491,  41  S.  E.  886.  N.  D.— Cameron  v. 
Great  Northern  Ry.  Co.,  8  N.  D.  124, 
77  N.  W.  1016;  Bennett  v.  Northern 
Pac.  R.  Co.,  3  N.  D.  91,  54  N.  W.  314. 
Ohio. — Lake  Shore,  etc.  Ry.  Co.  v.  Fitz- 
patrick,  31  Ohio  St.  479;  Hill  v.  Lake 
Shore,  etc.  R.  Co.,  22  Ohio  Cir.  Ct.  291, 
12  Ohio  Cir.  Dec.  241;  E.  P.  Brecken- 
ridge  Co.  v.  Reagan,  22  Ohio  Cir.  Ct. 
71,"  12  Ohio  Cir.  Dec.  50;  Lake  Shore 
&  M.  S.  R.  Co.  V.  Raitz,  10  Ohio  Cir. 
Ct.  70,  4  Ohio  Cir.  Dec.  18;  McManus 
V.  Pittsburgh,  etc.  R.  Co.,  8  Ohio  Dec. 
(Reprint)  796.  Ore. — Geldard  v.  Mar- 
shall, 43  Ore.  438,  73  Pac.  330;  Conlon 
V.  Oregon  Short  Line,  etc.  R.  Co.,  23 
Ore.  499,  32  Pac.  397;  Johnston  v.  Ore- 
gon Short  Line,  etc.  R.  Co.,  23  Ore.  94, 
31  Pac.  283;  Knahtla  v.  Oregon  Short 
Line,  etc.  R.  Co.,  21  Ore.  136,  27  Pac. 
91.  Pa. — Bartholomew  -o.  Kemmerer, 
211  Pa.  277,  60  Atl.  908;  Wallace  V. 
Henderson,  211  Pa.  142,  60  Atl,  574; 
Kepler  v.  Lackawanna  Lumb.  Co.,  209 
Pa.  244,  58  Atl.  284;  Calhoun  v.  Hol- 
land Laundry,  208  Pa.  139,  57  Atl.  350; 
Marsh  v.  Lehigh  Valley  R.  Co.,  206  Pa. 
558,  56  Atl.  52;  O'Rourke  v.  Alphons 
Custodis  Chimney  Constr.  Co.,  21  Pa. 
Super.  52.  R.  L — Cox  v.  American  Agr. 
Chemical  Co.,  24  R.  L  503,  53  Atl.  871, 
60  L.  R.  A.  629;  Le  Febvre  V.  Lawton 
Spinning  Co.,  24  R.  L  215,  52  Atl. 
1025.  S.  C— Roach  v.  Haile  Gold  Min. 
Co.,  71  S.  C.  79,  50  S.  E.  543;  Boyd  v. 
Seaboard  Air  Line  Ry.  Co.,  67  S.  C. 
218,  45  S.  E.  186;  Sim's  v.  Southern  R. 
Co..  68  S.  C.  520,  45  S.  E.  90;  Wood  v. 
"Victor  Mfg.  Co.,  66  S.  C.  482,  45  S.  E. 


81;  Evans  v.  Chamberlain,  40  S.  C. 
104,  18  S.  E.  213;  Carter  v.  Oliver  Oil 
Co.,  34  S.  C.  211,  13  S.  E  419,  27  Am. 
St.  Rep.  815.  Tenn. — Virginia  Iron,  C. 
&  C.  Co.  V.  Hamilton,  107  Tenn.  705, 
65  S.  W.  401;  Louisville  &  N.  R.  Co.  v. 
Gower,  85  Tenn.  465,  3  S.  W.  824.  Tex. 
Drake  v.  San  Antonio,  etc.  R.  Co.,  99 
Tex.  240,  89  S.  W.  407  (reversing  85  S. 
W.  447) ;  Ft.  Worth  &  R.  G.  Ry".  Co.  V. 
Kime,  94  Tex.  649,  54  S.  W.  240  (af- 
firming 21  Tex.  Civ.  App.  271,  51  S.  W. 
558) ;  Texas,  etc.  R.  Co.  v.  Robertson, 
82  Tex.  657,  17  S.  W.  1041,  27  Am.  St. 
Rep.  929;  Houston,  etc.  R.  Co.  v.  Ran- 
dall, 50  Tex.  254;  Pipkin  v.  Hay  ward 
Lumb.  Co.,  43  Tex.  Civ.  App.  304,  94 
S.  W.  1068;  Pacific  Express  Co.  v. 
Shivers,  41  Tex.  Civ.  App.  291,  92  S. 
W.  46;  Chicago,  etc.  R.  Co.  v.  Jack- 
son, 40  Tex.  Civ.  App.  273,  89  S.  W. 
1117;  El  Paso,  etc.  R.  Co.  v.  Vizard, 
39  Tex.  Civ.  App.  534,  88  S.  W.  457; 
International,  etc.  R.  Co.  v.  Reeves,  35 
Tex.  Civ.  App.  162,  79  S.  W.  1099.  Utah. 
Tuekett  v.  American  &  H.  Laundry,  30 
Utah  273,  84  Pac.  500,  116  Am.  St.  Rep. 
832,  4  L.  R.  A.  (N.  S.)  990;  Cunning- 
ham V.  Union  Pacific  R.  Co.,  4  Utah 
206,  7  Pac.  795.  Vt. — Severance  V. 
New  England  Talc  Co.,  72  Vt.  181,  47 
Atl.  833.  Va.— Southern  R.  Co,  v. 
Blanford's  Admx.,  105  Va.  373,  54  S. 
E.  1;  Wood's  Admx.  v.  Southern  R. 
Co.,  104  Va.  650,  52  S.  E.  371;  John- 
ston's Admr.  v.  Moore  Lime  Co.,  104 
Va.  547,  52  S.  E.  360;  Virginia,  I.  C. 
&  C.  Co.  V.  Tomlinson's  Admr.,  104  Va. 
249,  51  S.  E.  362;  Norfolk  &  W.  R. 
Co,  V.  Cheatwood's  Admx.,  103  Va.  356, 
49  S.  E.  489.  Wash.— Hoveland  v.  Hall 
Bros.  M.  R.  &  S.  Co.,  41  Wash.  164,  82 
Pac.  1090;  Westby  v.  Washington 
Brick,  etc.  Co.,  40  Wash.  289,  82  Pac. 
271;  Hart  v.  Cascade  Timber  Co.,  39 
Wash.  279,  81  Pac.  738;  Jancko  V. 
West  Coast  Mfg.  &  Tnv.  Co.,  34  Wash. 
556,  76  Pac.  78;  Towle  v.  Stimson  Mill 
Co.,  33  Wn?h.  305,  74  Pac.  471;  Bailey 
r.  Cascade  Timber  Co.,  32  Wash.  319, 
73  Pac.  385.  Wis. — Montanye  v.  North- 
ern Electrical  Mfg.  Co.,  127  Wis.  22, 
105  N.  W.  1043;  Stork  -;;.  Charles  Stol- 
per  Cooperage  Co.,  127  Wis.  318,  106 
N.  W.  841;  Zentner  v.  Oshkosh  G.  L. 
Co.,  126  Wis.  196,  105  N.  W.  911;  Berg 
V.  United  States  Leather  Co.,  125  Wis. 
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jury.*'-    In   some   .iurisdio.tions    this    is    prt'scriltcd     hy    the    statute 


262,  104  X.  W.  GO;  Giant  v.  Keystone 
Lbr.  Co.,  119  Wis.  229,  96  N.  W.  5;{5, 
100  Am.  St.  Kcp.  883;  Kroider  v.  Wis- 
consin River  Paper  &  P.  Co.,  110  Wis. 
645,  86  N.  W.  662.  | 

[aj  If  the  negligent  act  and  the  : 
injury  are  known  by  common  experi- 
ence to  be  usual  in  consequence  and 
the  injury  is  most  likely  to  follow  the 
act  of  negligence  in  the^  ordinary 
course  of  events,  it  is  always  a  ques- 
tion for  the  jury  whether  the  negli- 
gence was  the  proximate  cause  of  the 
injury.  Armour  r.  Golkowska,  202  111. 
144,  "66  N.  E.  1037  {a firming  95  111. 
App.  492);  Baltimore  &  O.  S.  W.  E. 
Co.  i;.  Amos,  20  Ind.  App.  378,  49  N. 
E.    854. 

[b]  Whether  there  is  sufficient  evi- 
dence on  which  a  finding  may  be  made 
as  to  whether  the  defendant's  negli- 
gence was  the  legal  cause  of  the  in- 
jury, is  one  of  law.  Olney  i'.  Boston 
&  M.  R.  "R.,  71  N.  H.  427,  52  Atl.  1097; 
McGill  i;.  Maine  &  N.  H.  Granite  Co., 
70  N.  H.  125,  46  Atl.  684,  85  Am.  St. 
Rep.   618. 

C2.     See  the  following:  U.  S.— North- 
ern Pac.  R,  Co.  V.  Egeland,  163  U.  S. 
93,  16  Sup.   Ct.  975,  41   L.   ed.   82    (af- 
firming 56  Fed.   200,  5  C  C.  A.   471); 
Washington,  etc.  R.  Co.  v.  McDade,  135 
U.  S.  554,  10  Sup.  Ct.  1044,  34  L.  ed. 
235   (afjinnina  5  Mackey   [D.  C]   144); 
Hawley  r.  Chicago,  etc.  R.  Co.,  133  Fed. 
150,  66   C.   C.  A.  216;   Chicago,  etc.   R. 
Co.  V.  Benton,   132   Fed.   460,   65   C.   C 
A.    660;    Choctaw    O.    &    G.    R.    Co.    V. 
Tennessee,    116    Fed.    23,    53    C.    C.    A. 
497   (affirmed  191  U.  S.  326,  24  Sup.  Ct. 
99,   48   L.    ed.    201;    Tennessee    C,  I.   & 
R.   Co.    r.    Currier,   108   Fed.    19,   47    C. 
C.    A.    161.      Ala.— Sloss-Sheflield    Steel 
&   T.   Co.   r.   Smith,  40   So.   91;    Pierson 
Lumb.  Co.  r.  Hart,  144  Ala.  2.39,  39  So. 
566;  Shea  r.  Manning,  141   Ala.  628,  37 
So.   632;   Kansas  City,  M.  &  B.   R.   Co. 
V.   Thornhill,   141    Ala.   215,   37   So.  412. 
Cal. — Davis   v.   Diamond    Carriage,   etc. 
Co.,    146    Cal.    59,    79    Pac.    596;    Hille- 
brand  r.  Standard  Biscuit  Co.,  139  Cal. 
233,   73   Pac.   163;   O'Connor  v.   Golden 
Gate   Woolen    Mfg.    Co.,    135    Cal.    537, 
67    Pae.    966,    87    Am.    St.    Rep.    127; 
Habishaw  !■.  Standard  Quicksilver  Co., 
131   Cal.  430,  63  Pac.  728.     Colo.— Tan- 
ner   r.    Harper,    32    Colo.    156,    75    Pac. 
404;   Moffatt    r.   Tenney,   17    Colo.    189, 
30  Pac.  34S;  Sampson  Min.  &  M.  Co.  t". 
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Schaad,  15  Colo.  197,  25  Pac.  89;  Colo- 
rado  Electric   Co.   v.   Lubbers,   11   Colo. 
505,   19   Pac.   479,  7   Am.   St.   Rep.   255. 
Dak. — Mares   v.  Northern   Pac.   R.  Co., 
3    Dak.    336,    21    N.    W.   5;    Herbert   v. 
Northern  Pac.  R.  Co.,  3  Dak.  38,  13  N. 
W.    349.      Del. — Szvmanski   r.    Blumen- 
thal,  4  Pcnne.  511, "56  Atl.  674,  103  Am. 
St.   Rep.    l;;2.      D.   C— Baltimore    &   P. 
R.  Co.  V.  Landrigan,  20  App.  Cas.  135. 
Fla. — Florida  Cent.   R.   Co.  v.  Mooney, 
45  Fla.   286,   33   So.    1010,   110   Am.   St. 
Rep.  73.  Ga. — Steinhauser  v.  Savannah, 
etc.  R.  Co.,  118  Ga.  195,  44  S.   E.  800; 
Richmond    &    D.    R.    Co.    v.    Garner,   91 
Ga.  27,  16  S.  E.  110;   Georgia  Pac.  R. 
Co.  V.  Hudson,  89  Ga.  558,  16  S.  E.  70; 
Reedy  r.  East  Tennessee,  etc.  Ry.  Co., 
87  Ga.  323,  13  S.  E.  555.    111.— National 
Enameling   &   S.    Co.   V.   McCorkle,   219 
111.   557,   76   N.   E.   843;    Siegel,   Cooper 
&   Co.   r.  Trcka,  218  111.  559,  75  N.  E. 
1053.  109  Am.  St.  Rep.  302,  2  L.  R.  A. 
(N.    S.)     647    (affirming    115    111.    App. 
56);   Leighton  &  H.  Steel  Co.  v.  Snell, 
217    111.    152,    75    N.    E.    462    (affirming 
119    111.    App.    199);    Ehlen    v.    O'Don- 
nell,    102    111.    App.    141.     Ind.— Anna- 
dall    r.    Union    Cement,    etc.    Co.,    165 
Ind.    110,   74   N.   E.    893;    M.    S.   Huey 
Co.  V.  Johnston,  164  Ind.  489,  73  N.  E. 
996;  Flickner  r.  Lambert,  36  Ind.  App. 
524,   74   N.   E.   2fi:i;    Baltimore,   etc.   R. 
Co.  V.  Cavanaugh,  .35   Ind.   App.  32,  71 
N.  E.  239.     la.— Wilder  r.  Great  West- 
ern  Cereal   Co.,   130   Iowa  263,   104   N. 
W.  434;  Callowav  r.  Agar  Packing  Co., 
129  Iowa  1,  104' N.   W.  721;  Schroeder 
V.  Chicago,  etc.  R.  Co.,  128  Iowa  365, 
103  N.  W.  985;  Mace  V.  H.  A.  Boedker 
&   Co.,   127   Iowa   721,   104   N.   W.   475. 
Kan.— St.  Louis  &  S.  F.  R.  Co.  v.  Bur- 
gess, 72  Kan.  454,  S3  Pac.  991;   Atchi- 
son, T.  &  S.  F.  Ry.  Co.  r.  Stanley,  71 
Kan.    520,   81   Pac.   176;    Brinkmeier  v. 
Missouri   Pac.  R.   Co.,   69   Kan.   738,  77 
Pac.   586;    St.  Louis  &   S.   F.   R.   Co.  V. 
Keller,  10  Kan.  App.   480,  62  Pac.  905. 
Ky. — Stewart  Drv  Goods  Co.  v.  Boone, 
175    Kv.    271,    194    S.    W.    103;    IllinolB 
Cent.  Ti.  Co.   v.  Mcintosh,  118  Kv.  145, 
SO  S.  W.  496,  81   S.  W.  270;  Louisville 
&  N.  R.  Co.  r.  Ewing's  Admx.,  117  Ky. 
624,  78  S.  W.  460;  Murphv  r.  Baltimore 
&  O.  S.  W.  R.  Co.,  114   kv.  696,  71   S. 
W.    886;    Koltinsky   r.    Wood,    112    Ky. 
372,  65  S.  W.  848.     Me.— Frvc  r.  Bath 
Gas,  etc.   Co.,  94  Me.    17,  46   Atl.   804. 
Md. — Maryland  Steel  Co.  v.  Engleman, 
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101  Md.  661,  61   Atl.   314;   New  York, 
etc.   E.   Co.   V.   Coulbourn,   69   Md.   360, 
16  Atl.  208,  9  Am.   St.  Kep.  430,  1   L. 
li.  A.  541.     Mass. — Finncgan  v.  Samuel 
VVinslow   Skate   Co.,   189   Mass.  580,   76 
N.    E.    192;    Chambers   v.    Wampauoag 
Mills,   189   Mass.    529,    75   N.    E.    1093; 
Moylon    v.    D.    S.    McDonald    Co.,    188 
Mass.   409,    74   N.   E.   929;    Elaherty   v. 
Norwood    Engineering    Co.,    172    Mass. 
134,  51  N.  E.  463;  Dolphin  V.  Plumley, 
167    Mass.    167,    45    N.    E.    87.      Mich. 
Sterling    V.    Union     Carbide     Co.,     142 
Mich.   284,   105   N.   W.    755;   Milbourne 
V.    Arnold    Electric    Power    S.    Co.,    140 
Mich.  316,  103  N.  W.  821,  70  L.  R.  A. 
600;  McLean  i".  Fere  Marquette  R.  Co., 
137  Mich.  482,  100  N.  W.  748;  De  Cair 
r.  Manistee,  etc.  R.  Co.,  133  Mich.  578, 
95  N.  W.  726.     Minn. — Dolson  v.  Dun- 
ham,   96    Minn.    227,    104    N     W.    964; 
Mever  v.  Kenyon-Rosing  Mach.  Co.,  95 
Minn.  329,  104  N.  W.  132;   Johnson  V. 
Crookston  Lbr.   Co.,  95  Minn.  142,  103 
N.   W.   891;   Ellington  v.   Great   North- 
ern  R.    Co.,   92   Minn.   470,   100    N.   W. 
218.      Miss. — Anderson    v.    Cumberland 
Tel.    &    Tel.    Co.,    86   Miss.    341,   38    So. 
786;  Yazoo  &  M.  V.  R.  Co.  V.  Schraag, 
84  Miss.  125,  36  So.  193;  Welsh  v.  Ala- 
bama, etc.   R.   Co.,  70  Miss.   20,  11   So. 
723.      Mo. — Kennedy    v.    Kansas    City, 
St.  J.  &  C.  B.  R.  Co.,  190  Mo.  424,  89 
S.    W.    370;    Day    v.   Emery,    etc.    Dry 
Goods  Co.,  114  Mo.  App.  479,  89  S.  W. 
903;    Van   Edwards  v.   Barber   Asphalt 
Pav.   Co.,  92   Mo.   App.   221;   Palmer  v. 
Kinloch    Tel.    Co.,    91    Mo.    App.    106. 
Mont. — McCabe    v.    Montana    Cent.    R. 
Co.,   30   Mont.   323,   76   Pac.   701  ;   Nord 
V.  Boston  &  M.  Consol.  Copper  &  S.  M. 
Co.,   30    Mont.   48,    75   Pac.   681.     Neb. 
Western  Mattress  Co.  v.  Ostergaard,  71 
Neb.  572,  99  N.  W.  229,  101  N.  W.  334; 
New    Omaha    Thompson-Houston    Elec. 
Light.  Co.  V.  Dent,  68  Neb.  668,  94  N. 
W.  819,  103   N.   W.   1091;   Ittner  Brick 
Co.  V.   Killian,   67   Neb.   589,  93   N.  W. 
951;  O'Neill  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  62  Neb.  35S,  86  N.  W.  1098.    N.  H. 
Murray   v.   Boston   &   M.   R.   R.,   72   N. 
H.   32,   54   Atl.   289,   101   Am.   St.   Rep 
660,  61  L.  R.  A.  495;   Olney  v.  Boston 
&  M.  E.  R.,  71   N.  H.  427,  52  Atl.  1097; 
Lapelle  v.  International   Paper   Co.,  71 
N.  H.  346,  51  Atl.  1068;   Carr  v.  Man- 
chester  Electric   Co.,   70  N.  H.   308,  48 
Atl.    286.     N.    Y. — Wazenski    t'.    New 
York  Cent.,  etc.  R.  Co.,  180  N.  Y.  466, 
73   N.   E.   229    (reversina   86   App.   Div. 
629,  83  N.  Y.  Supp.  1118);  Gallenkamp 
V.  Garvin  Mach.  Co.,  179  N.  Y.  588,  72 


N.  E.  1142  (afirming  91  App.  Div.  141, 
86  N.  Y.  Supp.  378) :  Kieruan  v.  Eidlitz,  _ 
109  App.  Div.  726,  96  N.  Y.  Supp.  387; 
"Vaughn  v.  Glens  Falls  Portland  Ce- 
ment Co.,  105  App.  Div.  136,  93  N.  Y. 
Supp.  979.  N.  C. — Sherrill  v.  Southern 
R.  Co.,  140  N.  C.  252,  52  S.  E.  940; 
Marks  v.  Harriet  Cotton  Mills,   138  N. 

C.  401,  50  S.  E.  769;  Whisenhant  V. 
Southern  R.  Co.,  137  N.  C.  349,  49  S. 
E.  559;  Peoples  v.  North  Carolina  R. 
Co.,  137  N.  C.  96,  49'  S.  E.  87.  N.  D. 
Bennett   v.  Northern  Pac.  R.  Co.,  3  N. 

D.  91,    54    N.     W.    314.     Ohio.— Lake 

Shore,  etc.   R.   Co.  v.  Murphy,  50   Ohio 

St.   135,   33   N.   E.   403;    Lake   Shore   & 

M.    S.    R.    Co.    V.    Fisher,    26   Ohio    Cir. 

Ct.    143    {affirmed,    51    Ohio    St.    574); 

Pittsburg,    C.    C.    &    St.    L.    R.    Co.    v. 

Stone,  24  Ohio  Cir.  Ct.  192;  Brown  Oil 

Can  Co.  V.  Green,  22  Ohio  Cir.  Ct.  518. 

Ore. — Mundhenke  v.  Oregon   City  Mfg. 

Co.,  47  Ore.   127,   81   Pac.  977,  1  L.  R. 

A.  (N.  S.)   278;  Viohl  V.  North  Pacific 

Lumb.   Co.,   46   Ore.    297,   80   Pac.   112; 

Johnston  v.  Oregon  Short  Line,  etc.  R, 
Co.,    23    Ore.    94,    31    Pac.    283.      Pa. 

Maines  v.  Harbison-Walker  Co.,  213  Pa. 

145,  62  Atl.  640;  Hickey  v.  Solid  Steel 

Casting  Co.,  212   Pa.   255,  61  Atl.   798; 

Bartholomew  v.  Kemmerer,  211  Pa.  277, 

60  Atl.  908;  Schiglizzo  v.  Dunn,  211  Pa. 

253,    60    Atl.    724,    107    Am.    St.    Rep. 

567;    Rover   v.    Tinkler,    16    Pa.    Super. 

457.  R.'  I. — LeBeau  v.  Dyerville  Mfg. 
Co.,  26  R.  I.  34,  57  Atl.   1092;  McGar- 

rity   V.   New   York,   etc.   R.    Co.,   25   R. 

L  269,  55  Atl.  718;  Crandall  v.  Stafford 
Mfg.  Co.,  24  R.  L  555,  54  Atl.  52; 
Flynn  v.  Shaw,  22  R.  I.  328,  47  Atl. 
883.  S.  C. — Keys  v.  Winnsboro  Gran- 
ite Co.,  72  S.  C.  97,  51  S.  E.  549;  La- 
sure  t'.  Graniteville  Mfg.  Co.,  18  S.  C. 
275.  Tenn. — Louisville  &  N.  R.  Co.  V. 
Stacker,  86  Tenn.  343,  6  S.  W.  737,  6 
Am.  St.  Rep.  840.  Tex. — Drake  v.  San 
Antonio,  etc.  R.  Co.,  90  Tex.  240,  89 
S.  W.  407  (reversing  85  S.  W.  447); 
Peck  V.  Peck,  99  Tex.  10,  87  S.  W.  248 
(affirming  83  S.  W.  257) ;  Missouri,  K. 
&  T.  R.  Co.  V.  Purdv,  98  Tex.  557,  86 
S.  W.  321  (reversing  83  S.  W.  37); 
Galveston,  etc.  R.  Co.  v.  Jackson,  93 
Tex.  262,  54  S.  W.  1023.  Utah.— Mer- 
rill V.  Oregon  Short  Line  R.  Co.,  29 
Utah  264,  81  Pac.  85,  110  Am.  St.  Rep. 
695;  Moyes  v.  Ogden  Sewer  Pipe  & 
Clay  Co.,  28  Utah  148,  77  Pac.  610; 
Garritv  v.  Bullion-Beck  &  C.  Min.  Co., 
27  Utah  534,  76  Pac.  556;  Hicks  v. 
Southern  Pac.  Co..  27  Utah  526,  76 
Pae.    625.      Vt.— Kilpatrick    v.    Grand 
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itself "'  "But  in  the  ahsenoe  of  statute  the  general  rule  is  that  when  but 
one  inference  can  be  drawn  by  reasonable  minds  from  the  evidence 
submitted,  or  the  evidence  is  conclusive  one  way  or  the  other,  it  is 
for  the  court  to  determine  whether  or  not  tno  sei-vant  has  been  gniity 
of  contributory  negligence." 


Trunk  Rv.  Co.,  7-4  Yt.  288,  52  Atl.  531,  | 
93  Am.  St.  Rep.  887;  La  Flam  V.  Miss- 
isquoi    Pulp    Co.,    74    Vt.    125,    52    Atl. 
526-    Lambert    v.    Missisquoi   Pulp    Co., 
72   Vt.    278,   47   Atl.    1085;    Sherman   i;.  j 
Delaware,  etc.  Canal  Co.,  71  Vt.  325,  45 
Atl.  227.     Va.— Norfolk  &  W.  R.  Co.  V.  1 
Spencer's   Admx.,    104    Va.    657,    52    S.  ; 
E    310-   Fisher's  Admr.  r.   Chesapeake! 
&"0.  R.  Co.,  104  Va.  635,  52  S.  E.  373,  | 
2  L.  R.  A.   (N.  S.)   054;  Virginia  Port-  j 
land  Cement  Co.  v.  Luck 's  Admr.,  103  | 
Va    4^7    40  S.  E.  577;  Bertha  Zinc  Co. 
V.   MaVin's  Admr.,  93   Va.    791,   22   S. 
E.  869,  70  L.  R.  A.  999.     Wash.— Han- 
sen V.  Seattle  Lumb.  Co.,  41  Wash.  349, 
83  Pac.  102;  Dossett  v.  St.  Paul  Lumb.  | 
Co,  40  Wash.  276,  82  Pac.  273;   Hart 
V.   Cascade  Timber  Co.,  39    Wash.   279, 
81  Pac    73S;   Sandquist  v.  Independejit 
Tel.   Co.,   38    Wash.    313,    80    Pac.    539.  ■ 
Wis.— Johnson  v.   St.  Paul   &  W.   Coal 
Co.,    126    Wis.    492,    105    N.    W.    1048;  | 
Williams    v.    North     Wisconsin    Lumb.  1 
Co  ,  124  Wis.  328,  102  N.  W.  589;  Horn 
r.  La  Crosse  Box  Co.,  123  WMs.  399,  101 
N    W.  935;  Kamp  v.  Coxe  Bros.  &  Co., 
122   Wis.    206,    99     N.    W.   366.     Eng. 
McCord  V.  Cammell  &  Co.,  65  L.  J.  Q- 
B.   (N.  S.)  202,  73  L.  T.  N.  S.  634,  60 
J  P.  180.    Can. — Dav  v.  Dominion  Iron, 
etc.  Co.,  36   Nova  Scotia   113;    Scriver 
V.  Lowe,  32  Ont.  290;   Moore  v.  J.  D. 
Moore  Co.,  4  Ont.  L.  Rep.  167. 

See  also  Banks  v.  City  of  Effingham, 
63  HI.   App.   221. 

63.  See  the  statutes,  and  Reynolds 
V.  Seneca  Falls  Mfg.  Co.,  137  App.  Div. 
446,  122   N.  Y.  Su]ip.  797. 

[a]  Setting  Verdict  Aside.— The 
judge  has,  however,  the  power  to  set 
the  verdict  aside  as  being  against  the 
weight  of  evidence.  Vaughn  r.  Glens' 
Falls  Portland  Cement  Co.,  105  App. 
Div.  130,  93  N.  Y.  Supp.  979. 

64.  See  the  following:  U.  S.— Rich- 
mond Locomotive  Works  r.  Ramsey,  131 
Fed  197,  65  C.  C.  A.  503;  Erie  R.  Co. 
r.  Kane,  118  Fed.  223,  55  C.  C.  A.  129. 
D  c.— Mills  r.  Orange,  A.  &  M.  R.  Co., 
2  MacArthur  314.  Ga.— Evans  r.  Jo- 
sephine Mills,  119  Ga.  448,  46  S.  E. 
674;  Roberts  v.  Albany,  etc.  R.  Co.,  114 
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Ga.  678,  40  S.  E.  698;  Gassaway  v. 
Georgia  Southern  R.  Co.,  69  Ga.  347. 
111.— Lake  Shore  Foundry  Co.  r.  Rakow- 
ski,  54  111.  App.  213.  la.— McLeod  v. 
Chicago  &  N.  W.  R.  Co.,  125  Iowa  270, 
101  N.  W.  77;  Oleson  v.  Maple  Grove 
Coal  &  M.  Co.,  115  Iowa  74,  87  N.  W. 
736;  Conners  v.  Burlington,  etc.  R.  Co., 
74  Iowa  383,  37  N.  W.  966.  Ky. 
Brown's  Admx.  V.  Louisville,  etc.  R. 
Co.,  23  Ky.  L.  Rep.  1504,  65  S.  W. 
588.  Me.— Babb  v.  Oxford  Paper  Co., 
99  Me.  208,  59  Atl.  290.  Mass.— Dacey 
V.  New  York,  etc.  R.  Co.,  168  Mass. 
479,  47  N.  E.  418.  Minn. — Swenson  v. 
Osgood,  etc.  Mfg.  Co.,  91  Minn.  509, 
98  N.  W.  645.  Mc— Caldwell  v.  Mis- 
souri Pac.  R.  Co.,  181  Mo.  455,  80  S. 
W.  897.  Neb.— Hubler  v.  Johnson-Mc- 
Lain  Co.,  74  Neb.  840,  105  N.  W.  247; 
Fielding  V.  Chicago,  etc.  R.  Co.,  72 
Neb.  854,  101  N.  W.  1022;  Fay  v.  Chi- 
cago, etc.  R.  Co.,  4  Neb.  (Unof.)  787, 
96  N.  W.  638.  N.  J.— Gill  r.  National 
Storage  Co.,  70  N.  J.  L.  53,  56  Atl. 
146  N.  Y. — McQuigan  i'.  Delaware,  L. 
&  W.  R.  Co.,  122  N.  Y.  618,  26  N.  E. 
13;  Hartwig  V.  Bav  State  Shoe,  etc. 
Co.,  118  N.  Y.  664,  23  N.  E.  24  {rever- 
sing 43  Hun  425,  6  N.  Y.  St.  712); 
Paicheski  v.  Brooklvn  Heights  R.  Co., 
69  App.  Div.  440,  74  N.  Y.  Supp.  987; 
Sprong  r.  Boston,  etc.  R.  Co.,  60  Barb. 

30.  Pa. — Jones  v.  Scranton  Coal  Co., 
211  Pa.  577,  61  Atl.  117;  Owens  v. 
Thomas  Kent  Mfg.  Co.,  211  Pa.  406,  60 
Atl.  987;  Schlemmer  r.  Buffalo,  etc.  R. 
Co.  207  Pa.  198,  56  Atl.  417;  Matthews 
V.  Park  Bros.  &  Co.,  159  Pa.  579,  28 
Atl.  435.  R.  I.— Gaffney  r.  J.  O.  In- 
man  Mfg.  Co.,  18  R.  L  781,  31  Atl. 
6.  Tex.— International  &  G.  N.  R.  Co. 
r.  Villareal,  36  Tex.  Civ.  App.  532,  82 
S.  W.  1063;  Hettich  v.  Hill.ic,  33  Tex. 
Civ.  App.  571.  77  S.  W.  641;  Young  t. 
Hahn  (Tex.  Civ.  App.),  69  S.  W.  203; 
Dupree  r.  Alexander,  29  Tex.  Civ.  App. 

31,  68  S.  W.  739.  Wash.— Steeples  v. 
Panel,  etc.  Co.,  33  Wash.  3.10,  74  Pac. 
475;  Pugh  r.  Oregon  Imp.  Co.,  14  Wash. 
331,  44  Pac.  547,  689.  Wis.- Groth  V. 
Thomann,  110  Wis.  488,  86  N.  W.  178; 
Jones  V.   Sutherland,   91    Wis.    587,   65 
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(VIII.)  Assumption  of  Risk.  —  When  the  facts  are  controverted,  or 
the  testimony  is  such  that  different  inferences  may  be  drawn  there- 
from, the  issue  of  assumption  of  risk  is  one  for  the  jury.'^^    But  v;hen. 


N.  W.  496;  Kliegel  v.  Weisel  &  Vilter 
Mfg.  Co.,  84  Wis.  148,  53  N.  W.  1119; 
Peffer  v.  Cutler,  S3  Wis.  281,  53  N.  W. 
508. 

65.     See  the  following:  U.  S. — Texas 

6  P.  R.  Co.  V.  Behymer,  189  U.  S.  468, 
23  Sup.  Ct.  622,  47  L.  ed.  905,  afvnning 
112  Fed.  35,  50  C.  C.  A.  106;  Cincin- 
uati,  N.  O.  &  T.  P.  R.  Co.  v.  Robert- 
son, 139  Fed.  519,  71  C.  C.  A.  335; 
Hayward  v.  Kev,  138  Fed.  34,  70  C.  C. 
A.  "402;  Pittsburgh,  S.  &  N.  R.  Co."  V: 
Lamphere,  137  Fed.  20,  69  C.  C.  A. 
542.  Ala.— Tutwiler  Coal,  C.  &  I.  Co. 
V.  Farrington,  144  Ala.  157,  39  So.  898^ 
Going  i\  Alabama  Steel  Co.,  141  Ala. 
537,  37  So.  784;  Postal  Tel.  Cable  Co. 
V.  Hulsey,  132  Ala.  444,  31  So.  527; 
Whatley  v.  Zenida  Coal  Co.,  122  Ala. 
118,  26  So.  124.  Ark.— Scullin  v.  Still, 
127  Ark.  617,  192  S.  W.  198;  Emma 
Cotton  Seed  Oil  Co.  v.  Hale,  56  Ark. 
232,  19  S.  W.  600;  Davis  v.  St.  Louis, 
etc.  R.  (Jo.,  53  Ark.  117,  13  S.  W.  801, 

7  L.  R.  A.  283.  CaJ.— Anderson  v. 
Seropian,  147  Cal.  201,  81  Pac.  521; 
Olsen  V.  Gray,  147  Cal.  112,  81  Pac. 
414;  Merrifeld  v.  Maryland  Gold 
Quartz  Min.  Co.,  143  Cal.  54,  76  Pac. 
710;  Daubert  v.  Western  Meat  Co.,  135 
Cal.  144,  67  Pac.  133.  Conn.— Haydeu 
V.    Smithville   Mfg.    Co.,   29   Conn.   548. 

D.  C. — McDade  v.  Washington  &  G.-R. 
Co.,  5  Mackey  144.  Ga. — Augusta 
Southern  R.  Co.  v.  McDade,  105  Ga. 
134,  31  S.  E.  420.  Idalio.— Harvey  v. 
Alturas  Gold  Min.  Co.,  3  Idaho  510,  31 
Pac.  819.  111.— National  Enameling  & 
S.  Co.  V.  McCorkle,  219  111.  557,  76  N.  E. 
843;  Siegel  v.  Trcka,  218  111.  559,  75 
N.  E.  1053,  109  Am.  St.  Rep.  302,  2 
L.  R.  A.  (N.  S.)  647  {affirming  115  111.' 
App.  56) ;  Wabash  R.  Co.  v.  Bhvmer, 
214  111.  579,  73  N.  E.  879  {reversing 
112  111.  App.  225);  Wabash  R.  Co.  v. 
Thomas,  117  111.  App.  110.  Ind.— Mun- 
cie  Pulp  Co.  V.  Hacker,  37  Ind.  App. 
194,  76  N.  E.  770;  Annadall  v.  Union 
Cement,   etc.   Co.,   165   Ind.   110,   74   N. 

E.  893;  Ft.  Wayne  v.  Christie,  156  Ind. 
172,  59  N.  E.  385;  Rogers  v.  Levden, 
127  Ind.  50,  26  N.  E.  210.  la.— Wilder 
V.  Great  Western  Cereal  Co.,  130  Iowa 
263,  104  N.  W.  434;  Calloway  v.  Agar 
Packing  Co.,  129  Iowa  1,  104  N.  W. 
721;    Arenschield    v.    Chicago,    etc.    R. 


Co.,  128  Iowa  677,  105  N.  W.  200;  Bryce 
V.  Burlington,  C.  R.  &  N.  R.  Co.,  128 
Iowa  483,  104  N.  W.  483.  Kan.— St. 
Louis  &  S.  F.  R.  Co.  v.  Burgess,  72  Kan. 
454,  83  Pac.  991;  Wurtenberger  v.  Met- 
ropolitan St.  R.  Co.,  68  Kan.  642,  75 
Pac  1049.  Ky. — Henderson  Tobacco 
Extracts  Wks.  v.  Wheeler,  116  Ky.  322, 
76  S.  W.  34;  Lawrence  r.  Hagemeyer, 
93  Ky.  591,  20  S.  W.  704;  Ahrens  & 
Ott  Mfg.  Co.  V.  Rellihan,  26  Ky.  L. 
Rep.  919,  82  S.  W.  993;  Adams  Express 
Co.  V.  Smith,  24  Ky.  L.  Rep.  1915,  72 
S.  W.  752.  Me. — Dempsey  v.  Sawyer, 
95  Me.  295,  49  Atl.  1035.  Mass.— Silva 
i\  Davis,  191  Mass.  47,  77  N.  E.  525; 
White  V.  Wm.  H.  Perry  Co.,  190  Mass. 
99,  76  N.  E.  512;  Arnold  v.  Harrington 
Cutlery  Co.,  189  Mass.  547,  76  N.  E. 
194;  Flaherty  v.  Norwood  Engineering 
Co.,  172  Mass.  134,  51  N.  E.  403.  Mich. 
McDonald  v.  Champion  Iron  &  Stee' 
Co.,  140  Mich.  401,  103  N.  W.  829;  Mil- 
bourne  -v.  Arnold  Elec.  Power  &  S.  Co., 
140  Mich.  316,  103  N.  W.  821,  70  L. 
R.  A.  600;  Hewitt  v.  East  Jordan  Lbr. 
Co.,  136  Mich.  110,  98  N.  W.  992;  Barr 
V.  Guelph  Patent  Cask  Co.,  129  Mich. 
278,  8S  N.  W.  640.  Minn.— Shalgrcn  v. 
Red  Cliff  Lumb.  Co.,  95  Minn.  450,  104 
N.  W.  531 ;  Barrett  v.  Reardon,  95 
Minn.  425,  104  N.  W.  309;  Anderson 
V.  Fielding,  92  Minn.  42,  99  N.  W.  357, 
104  Am.  St.  Rep.  665;  Spoonick  v. 
Backus  Brooks  Co.,  89  Minn.  354,  94 
N.  W.  1079.  Mo.— Cole  v.  St.  Louis 
Transit  Co.,  183  Mo.  81,  81  S.  W.  1138; 
Hamman  v.  Central  Coal,  etc.  Co.,  156 
Mo.  232,  56  S.  W.  1091;  Lee  v.  St. 
Louis,  etc.  R.  Co.,  112  Mo.  App.  372, 
87  S.  W.  12;  Van  Edwards  v.  Barber 
Asphalt  Pav.  Co.,  92  Mo.  App.  221. 
Mont. — Stevens  v.  Henningsen  Produce 
Co.,  53  Mont.  306,  163  Pac.  470;  Mc- 
Cabe  V.  Montana  Cent.  R.  Co.,  30  Mont. 
323,  76  Pac.  701;  Nord  v.  Boston  & 
M.  Consol.  Copper  &  S.  M.  Co.,  30 
Mont.  48,  75  Pac.  681;  Coleman  v. 
Perry,  28  Mont.  1,  72  Pac.  42.  Neb. 
New  Omaha  Thompson-Houston  &  E. 
L.  Co.  V.  Rombold,  68  Neb.  54,  93  N. 
W.  966,  97  N.  W.  1030;  Ittner  Brick 
Co.  V.  Killian,  67  Neb.  589,  93  N.  W. 
951;  Lee  v.  Smart,  45  Neb.  318,  63  N. 
W.  940.  Nev.— Taylor  v.  Nevada-Cali- 
fornia-Oregon R.  Co.,  26  Nev.  415,  69 
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the  evidence  is  iincontraclicted,  or  when  it  is  harmonious  and  consistent 
and  bat  one  conclusion  can  be  reached  from  the  facts  and  circum- 
stances, that  issue  becomes  one  of  law  for  the  decision  of  the  court.^' 


Fae.  858.  N.  H. — Hamel  v.  Newmarket 
Mfg.  Co.,  73  N.  II.  3S6,  62  Atl.  592; 
Sirois  V.  Henry  &  Sons,  73  N.  H.  148, 
59  Atl.  936;  English  r.  Amidon,  72  N. 
H  301,  56  Atl.  548;  Murray  r.  Boston, 
etc.  E.  Co.,  72  N.  H.  32,  54  Atl.  289, 
101  Am.  St.  Rep.  660,  61  L.  R.  A.  495. 
jf.  J, — Armbrecht  v.  Delaware,  L.  &  W. 
R.  Co.  (N.  J.  L.),  101  Atl.  203;  Oster- 
hout  r.  Jersey  City,  etc.  R.  Co.,  73  N. 
J  L.  42,  62  Atl.  190;  Kalker  v.  Hed- 
dcn,  72  N.  J.  L.  239,  61  Atl.  395; 
D'Agostino  V.  Pennsylyania  R.  Co.,  72 
N.  J.  L.  358,  60  Atl.' 1113;  Albanese  r. 
Central  R.  Co.,  70  N.  J.  L.  241,  57  Atl. 
447  N.  M. — Leyba  r.  Albuquerque  & 
Cerrillos  Coal  Co.,  164  Pac.  823.  N.  Y. 
O'Brien  r.  Buffalo  Furnace  Co.,  183  M. 
y.  317,  76  N.  E.  161;  Krueger  r. 
Bartholomav  Brew.  Co.,  182  N.  Y.  544, 
75  N.  E.  1130  {afflrminfj  94  App.  Div. 
58,  87  N.  Y.  Supp.  1054);  Rooney  v. 
Brogan  Const.  Co.,  107  App.  Diy.  258, 
95  N.  Y.  Supp.  1;  Qyerbaugh  r.  Wieber, 
106  App.  Diy.  283,  94  N.  Y.  Supp.  644. 
If,  0. — Jones  V.  American  Warehouse 
Co.,  138  N.  C.  546,  51  S.  E.  106,  137 
N.  C.  337,  49  S.  E.  355;  Pressly  v. 
Dover  Yarn  Mills,  138  N.  C  410,  51 
S.  E.  69;  Marks  r.  Harriet  Cotton  Mills, 
138  N.  C.  401,  50  S.  E.  769;  McDougald 
V.  Lumberton,  129  N.  C.  200,  39  S.  E. 
826.  Ohio. — Cleveland  &  E.  R.  Co.  v. 
Somers,  24  Ohio  Cir.  Ct.  67.  Ore. 
Mundhenke  v.  Oregon  City  Mfg.  Co., 
47  Ore.  127,  81  Pac.  977,  1  L.  R.  A. 
(N.  S.)  278;  Busch  v.  Robinson,  46 
Ore.  539,  81  Pac.  237;  Anderson  r. 
North  Pac.  Lumb.  Co.,  21  Ore.  281,  28 
Pac.  5.  Pa. — Maincs  r.  Harbison-Wal- 
ker Co.,  213  Pa.  145,  62  Atl.  640;  Held 
r.  American  Window  Glass  Co.,  207  Pa. 
534,  56  Atl.  1077;  Giles  v.  Jones,  204 
Pa.  444,  54  Atl.  280;  Esler  r.  Mineral 
R.,  etc.  Co.,  28  Pa.  Super.  387.  R.  I. 
McGar  r.  ISational  &  P.  Worsted  Mills, 
22  R.  r.  347,  47  Atl.  1092.  S.  C— Bodio 
r.  Charleston,  etc.  R.  Co.,  61  S.  C  468, 
39  S.  E.  715;  Youngblood  v.  South 
Carolina,  etc.  R.  Co.,  60  S.  C.  9,  3S 
S.  E.  232,  85  Am.  St.  R^p.  824;  Mew 
r.  Charleston,  etc.  Rv.  Co.,  55  S.  C. 
90,  32  S.  E.  828;  Wlialev  r.  Bartlett, 
42  S.  C.  454,  20  S.  E.  745.  Tex.— Drake 
V.  San  Antonio,  etc.  R.  Co.,  90  Tex. 
240,  89  S.  W.  407   {reversing  85  S.   W. 
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447);  International,  etc.  R.  Co.  v.  Mc 
Vey,  99  Tex.  28,  87  S,  W,  328    (rever 
suifj  81  S.  W.  991);  Price  i'.  Consumers 
Cotton   Oil   Co.,  41    Tex.   Civ.   App.   47 
90    S.    W.    717;    Missouri,    K.    &    T.    R 
Co.   V.  Dickson,  40  Tex.   Civ.  App.  550 
90   S.   W.   507.     Utah.— Merrill   v.   Ore 
gon  Short  Line  R.  Co.,  29  Utah  264,  81 
Pac.  85,  110  Am.  St.  Rep.  695;  Moyes 
r.   Ogden    Sewer   Pipe    &    Clav   Co.,   28 
Utah   148,  77   Pac.   610.     Vt.— McKan« 
v.  Marr,  77  Vt.   7,  58  Atl.   721;   Sever- 
ance V.  New  England  Talc.  Co.,  72  Vt. 
181,  47   Atl.   833.     Va.— Virginia   &   N. 
C.    ^^■heel    Co.   r.   Harris,   103    Va.    708, 
49  S.  E.  991;  Chesapeake  &  O.  Ry.  Co. 
'\  Lash's  Admr.,  24  S.  E.   385.     Wash. 
W^illiams    v.     Ballard     Lumb.     Co.,     41 
Wash.    338,    83   Pac.   323;    De    Mase  .v. 
Oregon   R.    etc.    Co.,  40   Wash.   108,   82 
Pac.  170;  Hart  v.  Cascade  Timber  Co., 
39    Wash.   27ii,  81   Pac.   738;    Gaudie   f. 
Northern   Lumb.   Co.,   34   Wash.   34,   74 
Pac.  1009.  Wis.— Berg  r.  United  States 
Leather   Co.,   125   Wis.   262,   104   N.   W. 
60;  Johnson  v.  St.  Paul  &  W.  Coal  Co., 
126  Wis.  492,  105  N.  W.  1048;  Coolidge 
r.   Hallauer,   126   Wis.    244,   105    N.   W. 
568;    Hocking   v.    Windsor    Spring    Co., 
125  Wi.s.  575',  104  N.   W.  705. 

66.  See  the  following:  U.  S.— Gleu- 
mont  Lumb.  Co.  r.  Rov,  126  Fed.  524, 
61  C.  C.  A.  506;  St.  Louis  Cordage  Co. 
V.  Miller,  126  Fed.  495.  61  C.  C.  A.  477, 
63  L.  R.  A.  551.  HI.— Chicago  &  A.  R. 
Co.  V.  Howell,  208  111.  155,  70  N.  E. 
15;  Consolidated  Barb  Wire  Co.  v.  Max- 
well, 116  III.  App.  296.  Ind.— Chicago 
L  &  L.  R.  Co.  r.  Bryan,  37  Ind.  App. 
487,  75  N.  E.  678;  Avery  v.  Nordvke, 
"tc.  R.  Co.,  .34  Ind.  App.' 541,  70  N.  E. 
888.  Kan. — Rush  r.  Missouri  Pac.  R. 
Co.,  36  Kan.  129,  12  Pac.  582.  Md. 
Yates  V.  McCullough  Iron  Co.,  69  Md. 
370,  16  Atl.  280.  Mich.— Breig  v.  Chi- 
cago, etc.  R.  Co.,  98  Mich.  222,  57  N. 
W.  118.  Mo.— Carter  r.  Baldwin,  107 
Mo.  App.  217,  81  S.  W.  204.  N.  T. 
Appel  r.  Buffalo,  etc.  R.  Co.,  Ill  N.  Y. 
550,  19  N.  E.  93;  Kueckel  r.  O'Connor, 
73  App.  Div.  594,  76  N.  Y.  Supp.  829 
(affirmhin  36  Misc.  335,  73  N.  Y.  Supp. 
546);  Ireland  r.  Gardner,  54  Hun  634, 
7  N.  Y.  Sup]i.  609,  4  Silv.  119,  26  N.  Y. 
St.  895.  Pa.— Falyk  r.  Pennsylvania 
R.  Co.,  256  Pa.  397,  100  Atl.  961;  Boyd 


MASTER  AND  SERVANT 


539 


Where  the  doctrine  of  assumption  of  risk  has  been  abolished  by  stat- 
ute as  is  sometimes  the  ease,^^  the  question  is  not  one  to  be  considered 
by  the  jury.°^ 

(IX.)  Fellow  Servant.  —  (A.)  Generally.  —  In  accordance  with  the 
general  rule  where  the  evidence  is  conflicting,  the  existence  of  the 
relation  of  fellow  servant  is  a  question  for  the  jury  in  an  action  by 
a  servant  for  injuries  ;^^  but  it  becomes  a  question  of  law  for  the 


V.  Harris,  176  P.a.  484,  35  Atl.  222; 
Nattress  v.  Philadelphia  &  E.  R.  Co., 
150  Pa.  527,  24  Atl.  753;  Northern 
Cent.  R.  Co.  v.  Husson,  101  Pa.  1,  47 
Am.  Rep.  690.  S.  C— Adkins  f.  At- 
lanta &  C.  A.  L.  R.  Co.,  27  S.  C.  71,  2 
S.  E.  849.  Tex.— Galveston,  H.  &  S.  A. 
R.  Co.  V.  Brown,  33  Tex.  Civ.  App.  589, 
77  S.  W.  832;  St.  Louis  S.  W.  R.  Co. 
V.  Austin  (Tex.  Civ.  App.),  72  S.  W. 
212.  Wash.— Week  v.  Fremont  Mill  Co., 
3  Wash.  629,  29  Pac.  215.  Wis.— Rev- 
olinski  v.  Adams  Coal  Co.,  118  Wis. 
324,  95  N.  W.  122;  Powalske  v.  Cream 
City  Brick  Co.,  110  Wis.  461,  86  N.  W. 
153;  Herold  V.  Pfister,  92  Wis.  417,  66 
N.   W.   355. 

67.  See   the   statutes,   and  supra,   I, 
F,  6,  c,  (IV). 

68.  Nolen    v.    F.    O.    Engstrum    Co., 
53  Cal.  Dec.  862. 

69.  See  the  following:  U.  S. — Cun- 
ard  S.  S.  Co.  v.  Carey,  119  U.  S.  245, 
7  Sup.  Ct.  1360,  30  L.  ed.  354;  Chicago 
House  Wrecking  Co.  v.  Birney,  117 
Fed.  72,  54  C.  C.  A.  458;  Great  North- 
ern R.  Co.  V.  McLaughlin,  70  Fed.  669, 
17  C.  C.  A.  330;  Alaska  Treadwell  Gold 
Min.  Co.  V.  Whelan,  64  Fed.  462,  12  C. 
C.  A.  225,  reversed  on  other  grounds, 
168  U.  S.  86,  18  Sup.  Ct.  40,  42  L. 
ed.  390.  Ark.— Kansas  City,  Ft.  S.  & 
M.  Ry.  Co.  V.  Hammond,  58  Ark.  324, 
24  S.  W.  723.  Ga.— Chandler  v.  South- 
ern R.  Co.,  113  Ga.  130,  38  S.  E.  305. 
111. — Leighton  &  Howard  Steel  Co.  v. 
Snell,  217  HI.  152,  75  N.  E.  462  (af- 
firming 119  111.  App.  199);  Wabash  R. 
Co.  V.  Bhymer,  214  111,  579,  73  N.  E. 
879  (reversing  112  111,  App.  225);  Il- 
linois Southern  R.  Co.  v.  Marshall,  210 
111.  562,  71  N.  E.  597,  66  L.  R.  A.  297 
(affirming  112  111.  App.  514);  Chicago 
Union  Trac.  Co.  v.  Sawusch,  119  111. 
App.  349  (affirmed,  218  111.  130,  75  N. 
E.  797,  1  L.  R.  A.  [N.  S.]  670);  Hinch- 
liff  V.  Robinson,  118  111.  App.  450.  la. 
Theleman  v.  Moeller,  73  Iowa  108,  34 
N.  W.  765,  5  Am.  St.  Rep.  663;  Potter 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  46  Iowa 
399.   Kan. — Brower  v.  Timreck,  66  Kan. 
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770,  71  Pac.  581.     Ky.— Crabtree   Coal 
Min.    Co.    V.    Sample's    Admr.,    24    Ky. 
L.    Rep.    1703,    72    S.     W.     24.       Mass. 
Twomey    v.    Swift,    163    Mass.    273,    39 
N.    E.    1018;    Mahoney     v.     Dore,     155 
Mass.   513,   30   N.   E.   366;    Arkerson    v. 
Dennison,    117    M.ass.    407.     Mich, — Mc- 
Donald  V.   Michigan   Cent.    R.   Co.,   108 
Mich.   7,  65  N.  W.  597.     Minn.— John- 
son  );.   Crookston  Lumb.   Co.,  95  Minn. 
142,   103   N,   W.   891;    Comers   v.   Wash- 
burn-Crosby  Co.,   91   Minn.    105,   97   N. 
W.   733;   Perras  v.  A.  Booth  &   Co.,  82 
Minn.    191,    84    N.    W.    739,    85    N.    W. 
179;    Theisen   v.   Porter,   56   Minn.    555, 
58  N.   W.  265.    Mo.— Gayle  v.  Missouri 
Car  &  Foundry  Co.,    177    Mo.    427,    76 
S.  W.  987.    Neb.— Union  Pacific  R.  Co. 
V.    Doyle,    50    Neb.    555,    70    N.    W.    43. 
N.   Y.— Di  Stefeno  v.  Peekskill  Light- 
ing, etc.  R.  Co.,  107  App.  Div.  293,  95 
N.  Y.  Supp.  179;  Devine  v.  Tarrytown, 
etc.   Union   Gas  Light   Co.,   22   Hun   26. 
Ohio. — Cincinnati    &    M.    V.    R.    Co,    v. 
Thompson,    21    Ohio    Cir.    Ct.    778,    12 
Ohio   Cir.   Dec.   326;    Toomey   v.   Avery 
Stamping  Co.,  20  Ohio  Cir.  Ct.  183,  11 
Ohio   Cir.  Dec.   216;   Cincinnati  Ice  Co. 
r.   Higdon,  7  Ohio  Dec.    (Reprint)    239, 
2    Wkly.    L.    Bui.    3;    Stevens   v.    Little 
Miami   R.    Co.,   1    Ohio   Dec.    (Reprint) 
335,     7     Western    L.     Bui.     369.       Ore. 
Busch  V.  Robinson,  46  Ore.  5.'?9,  81  Pac. 
237.       Pa.— Evilhock     v.     Philadelphia, 
etc.   R.   Co.,   169   Pa.   592,   32   Atl.   588; 
Hass   V.    Philadelphia,    etc.    R.    Co..    88 
Pa.  269,  32  Am.  Rep.  462.     S.  C— Wil- 
son V.  Charleston,  etc.  R.  Co.,  51  S.   C 
79,  28  S.  E.  91;  Whalev  r.  Bartlett,  42 
S.   C.  4.54,   20   S.   E.   745.     Tex,— Young 
V.  Hahn,  96  Tex.  99,  70  S.  W,  950   (re- 
versing  69    S.    W.    203);    Rav   v.    Pecos 
&  N.  T.  R.  Co.,  40  Tex.   Civ.  App,  99, 
88    S.    W.    466;     Jernigan     v.     Houston 
lee   &  Brew.   Co.,    33    Tex,    Civ.     App. 
501,   77   S.    W,   260.     Va.— Baltimore   & 
0.   R.   Co.  V.   McKenzie,   81    Va.   71. 

But  see  Donovan  r.  Ferris,  128  Cal. 
48,  60  Pac.  519,  79  Am.  St.  Rep.  25. 

[a]  In  Illinois  and  Missouri  under 
the  "dual  capacity"  doctrine,  the 
general  rule  is  that  whether  the  injury 
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detennination  of  the  court  v.lien  the  facts  are  nmlispntcd  or  con- 
cedi'd^"  Whether  a  fellow  servant  whose  netrligeuee  caused  the  in- 
iury  was  incompetent,  and  whether  with  knowledge  of  such  incompe- 
tency actual  or  constructive,  he  was  employed  by  the  master  or  re- 
tained in  the  master's  employment  are  ordinardy  questions  to  be  sub- 
mitted to  the  .iury;''  but  in  the  absence  of  evidenee  presenting  such 
facts  or  when  no  issue  of  competency  is  raised  by  the  pleadings  or 
the  testimonv,   the   question   should   not   be   submitted   to   the   jury.'== 


resulted  from  the  act  of  a  foreman  in 
his  capacity  as  vice  principal  or  from 
that  of  a  fellow  servant  of  the  injured 
person    is   a   question    for    the    jury    to 
decide;    but    when    the    facts    are    con- 
ceded or  there  is  no  dispute  as  to  the 
facts,  and  when  all  reasonable  men  will 
agree  from  the  evidence  and  the  legiti- 
mate   conclusions    to    be    drawn    there- 
from  that   the    relation    of   fellow   ser- 
vant   existed  between     such     employes 
then   the  question  becomes  one   ot   law 
and    not    of    fact.       Norton     Bros      r. 
Nadebok,   190   111.    595,   60    N.    E.    843, 
54  L.  R.   A.   842;   Fogarty   r.  St.  Louis 
Tfr     Co.,   180   Mo.   490,   79    S.    W.   6b4. 
70.     See    the    following:    111.— Spring 
Valley    Coal    Co.    r.    Patting,    210    111. 
34"     71    N.    E.    371    {afflrming    112    111. 
App.  4) ;  Chicago  City  R.  Co.  v.  Leach, 
208    111.    19S,    70    N.    E.    222,    100    Am. 
St     Rep     216    {reversing    104    111.    App. 
30)-  Illinois  Steel  Co.  i'.  CofiPey,  205  lU. 
206*  68   N".   E.    751    {reversing    107     111. 
App    582);   Wabash   R.   Co.   v.  Thomas, 
117    111.   App.   110;    Cleveland,   C.   C   & 
St    L    R.   Co.  r.  Surrells,   115  111.   App. 
615      Ind.— Keller   v.   Gaskell,   20    Ind. 
App.   502,   50    N.   E.    363.     Mass.— :Mc- 
Ginty  r.  Athol  Reservoir  Co.,  155  Mass. 
183    ''ON    E.   510;   Johnson   v.  Boston 
Tow-Boat    Co.,    Ib5   Mass.   209,  46   Am. 
Rep    4.1S.     Mo.— Gavle  r.  Missouri  Car 
&  Foundry  Co.,  177*  Mo.  427,  76  S.   W. 
987;  Marshall  r.  SchricKer,  63  Mo.  308; 
Stevens  v.  Deatherage  Lumb.  Co.,   110 
Mo.   A]. p.   398,   86   S.   W.   481;   Shaw   v. 
Bambrick-Bates    Constr.    Co.,    102    Mo. 
App.    666,    77    S.   W.    96.      Neb.— New 
Omaha   Thomson-Houston    &   E.   L.   Co. 
V.  Baldwin.  62  Neb.   ISO,  87   N.  W.  27. 
N,    Y.— Crispin    r.    Babbitt,    81    N.    Y. 
516,    37    Am.    Rep.    521;    Riola   v.    New 
York  Cent.,  etc.  R.   Co.,  97   App.  Div. 
2.52,    89    N.    Y.    Supp.    945,    100    App. 
Div.    509,   91    N.    Y.    Supp.    599;    Kos/,- 
lowski  r.  American  Locomotive  Co.,  96 
A])p.  Div.  40,  89  N.  Y.  Supp.  55.     Wis. 
MacCarthv  r.  Whitcomb,  110  Wis.  113, 
85   N.    W.'  707. 


[a]  When  the  question  involves  the 
construction  of  a  contract,  it  is  for  the 
court  to  determine.  McCafferty  r.  Dock 
Co.,  11  Ohio  Cir.  Ct.  457,  5  Ohio  Cir. 
Dee.  262. 

71.  See  the  following:  U.  S. — South- 
ern Pac.  Co.  r.  Huntsman,  118  Fed. 
412,  55  C.  C.  A.  366.  Dak.— Marcs  r. 
Northern  Pac.  R.  Co.,  3  Dak.  336,  21 
N.  W.  5.  111.— .Joch  r.  Dankwardt,  85 
Jll.  331;  La  Salle  County  Carbon  Coal 
Co.  r.  Offergeld,  104  11*1.  App.  4y4; 
Pagels  r.  Meyer,  88  111.  App.  169; 
Calumet  Electric  St.  R.  Co.  r.  Peters, 
8S  111.  App.  112.  Ind. — Evansville,  etc. 
R.  Co.  V.  Guvton,  115  Ind.  450,  17  N. 
E.  101,  7  Am.  St.  Rep.  458.  Ky. 
Greer  v.  Louisville,  etc.  R.  Co.,  94  Ky. 
169,  21  S.  W.  649,  42  Am.  St.  Rep. 
345.  Md. — Campbell  &  Zell  Co.  v. 
Roediger,  78  Md.  601,  28  Atl.  901. 
Mass.— Peaslee  r.  Fitchburg  R.  Co.,  152 
Mass.  155,  25  N.  E.  71.  Mich.— Lee  r. 
Michigan  Cent.  R.  Co.,  87  Mich.  574, 
49  N.  W.  900;  Michigan  Cent.  R.  Co. 
r.  Gilbert,  46  Mich.  176,  179,  9  N.  W. 
243.  Mo. — O'Hare  r.  Chicago  &  A.  R. 
Co.,  95  Mo.  662,  9  S.  W.  23.  N.  Y. 
Mann  v.  Delaware  &  H.  Canal  Co..  91 
N.  Y.  495;  Irwin  r.  Brooklyn  Heights 
R.  Co.,  59  App.  Div.  95,  69  N.  Y.  Supp. 
SO;  O'Loughlin  r.  New  York  Cent.  & 
H.  R.  R.  Co.,  87  Hun  538,  34  N.  Y. 
h^upp.  297,  68  N.  Y.  St.  bOO:  Cameron 
r.  New  York  Central,  etc.  R.  Co.,  77 
Hun  519,  28  N.  Y.  Supp.  898;  Coppins 
r.  New  York  Central,  etc.  R.  Co.,  48 
Hun  292,  affirmed,  122  N.  Y.  557,  25 
N.  E.  915,  19  Am.  St.  Rep.  523.  Pa. 
Hughes  r.  Baltimore  &  O.  R.  Co.,  164 
Pa.  178,  30  Atl.  383,  44  Am.  St.  Rep. 
597.  Tex.— Texas  &  N.  O.  R.  Co.  i". 
Lee,  32  Tex.  Civ.  App.  23,  74  S.  W. 
345;  Lantry  r.  Lowrie  (Tex.  Civ.  App.), 
58  S.  W.  837.  Wash. — Richardson  V. 
Carbon  Hill  Coal  Co..  6  Wash.  52,  32 
Pac.   1012,  20  L.  R.  A.  338. 

72.     Duffy   v.   Piatt,  205  Pa.   296,  54 
Atl.    1000;  "Galveston,    H.    &   S.    A.    R. 
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Where  Statutory  Change  of  Liability.  —  Whether  the  case  is  one  that  is 
v.-ithin  a  statute  abolishing-  or  modifying  the  fellow  servant  doctrine, 
is  a  question  of  fact  to  be  determined  by  the  jury  from  all  the  evi- 
dence.'^^ 

(B.)  Negligence  op.  • — Whether  the  proximate  cause  of  the  injury 
was  the  negligence  of  a  fellow  servant  is  a  fact  to  be  determined  by 
the  jury  from  the  evidence,  where  the  same  is  conflicting.'^* 


Co.    V.    Faber,    77    Tex.    153,    8    S.    W. 
64. 

73.  See  the  following:  U.  S.— Chi- 
cago Terminal  Tfr.  Co.  v.  Stone,  118 
Fed.  19,  55  C.  C.  A.  187;  Dells  Lumb. 
Co.  V.  Erickson,  80  Fed.  257,  25  C. 
C.  A.  397.  Ala. — Ctilver  v.  Alabama 
Midland  E.  Co.,  108  Ala.  330,  18  So. 
827.  la. — Schroeder  r.  Chicago,  etc.  R. 
Co.,  41  Iowa  344.  Mass. — Cunningham 
V.  Atlas  Tack  Co.,  187  Mass.  51,  72 
N.  E.  325;  Knight  v.  Overman  Wheel 
Co.,  174  Mass.  455,  54  N.  E.  890; 
Reynolds  v.  Barnard,  168  Mass.  226, 
46  N.  E.  703;  Geloneck  f.  Dean  Steam 
Pump  Co.,  165  Mass.  202,  43  N.  E. 
85;  Steffe  v.  Old  Colony  R.  Co.,  156 
Mass.  262,  30  N.  E.  li37;  Dacev  v. 
Old  Colony  R.  Co.,  153  Mass.  112,  26 
N.  E.  437;  Babcock  v.  Old  Colony  R. 
Co.,  150  Mass.  467,  23  N.  E.  325.  Minn. 
Kreuzer  i*.  Great  Northern  Ry.  Co.,  83 
Minn.  385,  86  N.  W.  413.  Mo.— Stan- 
lev  V.  Chicago,  etc.  R.  Co.,  112  Mo. 
App.  601,  87  S.  W.  112.  Va.— Southern 
R.  Co.  V.  Blanford's  Admx.,  105  Va. 
373,  54  S.  E.  1.  Wash.— Costa  v.  Pa- 
cific Coast  Co.,  26  Wash.  138,  06  Pac. 
398. 

74.  U.  S. — Northern  Pac.  R.  Co.  V. 
Perry,  116  Fed.  609,  54  C.  C.  A.  65; 
Union  Pac.  R.  Co.  v.  Callaghan,  56  Fed. 
988,  6  C.  C.  A.  205.  Ariz.— Gila  Valley, 
G.  &  N.  R.  Co.  V.  Lyon,  8  Ariz.  118, 
71  Pac.  957.  Cal. — Bjorman  v.  Ft. 
Bragg  Redwood  Co.,  104  Cal.  626,  38 
Pac.  451.  Ga. — Reedy  v.  East  Ten- 
ressee,  V.  &  G.  Ry.  ^Co.,  87  Ga.  323, 
13  S.  E.  555.  111.— Baier  v.  Selke,  211 
111.  512,  71  N.  E.  1074,  103  Am.  St. 
Rep.  208  {reversing  112  111.  App.  568); 
Chicago  Terminal  T.  Co.  v.  O'Donnell, 
114  ill.  App.  345  (affirmed,  213  111. 
545,  72  N.  E.  1133);  Canning  v.  Mc- 
Millan, 55  Dl.  App.  232.  Kan. — Car- 
rier V.  Union  Pacific  R.  Co.,  58  Kan. 
816,  50  Pac.  873.  Ky.— Louisville  & 
N.  R.  Co.  V.  Lowe,  66  S.  W.  736;  Louis- 
ville &  N.  R.  Co.  V.  Bishopj  28  Ky. 
L.  Rep.  321,  89  S.  W.  221;  Ritt's  Admx. 
V.   Louisville   &   N.   R.   Co.,   9   Ky.   L. 


Rep.  307,  4  S.  W.  796.  Mass.— Lack 
V.  Hargraves  Mills,  190  Mass.  56,  76 
N.  E.  235;  Knight  r.  Overman  Wheel 
Co.,  174  Mass.  455,  54  N.  E.  890. 
Mich. — Wellihan  v.  National  Wheel  Co., 
128  Mich.  1,  S7  N.  W.  75.  Minn.— Bar- 
rett V.  Reardon,  95  Minn.  425,  104 
N.  W.  309;  Renlund  r.  Commodore  Min. 
Co.,  89  Minn.  41,  93  N.  W.  1057,  99 
Am.  St.  Rep.  534;  Theisen  v.  Porter, 
56  Minn.  555,  58  N.  W.  265.  Mo. 
Hinzeman  v.  Missouri  Pac.  R.  Co.,  182 
Mo.  611,  81  S.  W.  1134;  Francis  v. 
Kansas  City,  etc.  R.  Co.,  127  Mo.  658, 
28  S.  W.  842,  30  S.  W.  129;  Haworth 
V.  Kansas  City  Southern  R.  Co.,  94 
Mo.  App.  215,  68  S.  W.  Ill;  Sikes  v. 
Missouri  Granite  Co.,  92  Mo.  App.  12. 
Mont. — Wastl  v.  Montana  Union  R.  Co., 
24  Mont.  159,  61  Pac.  9.  Neb.— Bur- 
lington &  M.  R.  Co.  V.  Wallace,  28  Neb. 
179,  44  N.  W.  223.  N.  J.— Day  v. 
Donohue,  62  N.  J.  L.  380,  41  Atl.  934; 
Comben  v.  Belleville  Stone  Co.,  59  N. 
J.  L.  226,  36  Atl.  473.  N.  Y.— O'Brien 
V.  Buffalo  Furnace  Co.,  183  N.  Y.  317, 
76  N.  E.  161;  Burke  v.  Brown,  47  Hun 
635,  14  N.  Y.  St.  619;  Smith  V.  New 
York  Central,  etc.  R.  Co.,  45  Hun  588, 
9  N.  Y.  St.  612.  Ohio.— Dick  v.  In- 
dianapolis, C.  &  L.  R.  Co.,  38  Ohio  St. 
389  (reversing  7  Ohio  Dec.  [Reprint] 
59,  1  Wkly.  L.  Bui.  93);  Ham  r.  Lake 
Shore,  etc.  R.  Co.,  23  Ohio  Cir.  Ct.  496. 
Ore. — Hartvig  v.  N.  P.  Lumber  Co.,  19 
Ore.  522,  25  Pac.  358.  Pa.— Aredsco 
Oil  Co.  V.  Gilson,  63  Pa.  146.  S.  0. 
Koon  V.  Southern  R.  Co.,  69  S.  C.  101, 
48  S.  E.  86.  Tex. — Armour  &  Co.  V. 
Morgan,  194  S.  W.  942  (reversing  151 
S.  W.  861);  Kirby  Lumb.  Co.  V. 
Bratcher  (Tex.  Civ.  App.),  191  S.  W. 
700;  Missouri,  K.  &  T.  R.  Co.  r.  Keller- 
man,  39  Tex.  Civ.  App.  274,  87  S.  W. 
401;  Ft.  Worth  &  R.  G.  R.  Co.  v. 
Caskev,  37  Tex.  Civ.  App.  463,  84 
S.  W.  264.  Va.— Norfolk  &  W.  R.  Co. 
r.  Spencer's  Admx.,  104  Va.  657,  52 
S.  E.  310.  Wash.— Hart  v.  Cascade 
Timber  Co.,  39  Wash.  279,  81  Pac.  738. 
Wis. — Kath  V.  Wisconsin  Cent.  R.  Co., 
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Concurrent  Negligence  of  Master  anrl  Fellow  Servant.  —  It  is  for  the 
jury  1o  s;iy  from  the  fvidi'iici'  wiiL'tlu'r  tlie  lU'tili^^Tice  of  the  defend- 
ant was  the  iininediate  i-aiise  of  the  injury,  even  though  the  negligenee 
of  a  fellow  servant  eontrilnited  thereto." 

d.  Presumptions  and  Burden  of  Proof. ''^  —  In  some  jurisdictions 
in  actions  between  master  and  servant  the  mere  occurrence  of  the 
accident  raises  a  prima  facie  presumption  that  the  master  has  been 
guilty  of  negligence  or  of  a  breach  of  duty  to  his  servant;"  in  others 
there  is  no  such  presumption.^** 


121  Wis.  503,  99  N,  W.  217;  Grant  r. 
Kcvstone  Lunib.  Co.,  119  Wis.  229,  96 
N.'W.  5:?5,  100  Am.  St.  Rep.  883. 

75.  U.  S.— Grand  Trunk  R.  Co.  V. 
CuniminKS,  106  U.  S.  700,  1  Sup.  Ct. 
493,  27  L.  ed.  266;  Northern  Pac.  R. 
Co.  r.  Poiricr,  67  Fed.  881,  15  C.  C 
A.  52.  Mich. — Town  r.  Michijran  Cent. 
R.  Co.,  84  Mich.  214,  47  N.  W.  665. 
N.  Y. — Coppins  v.  New  York,  etc.  R. 
Co.,  122  N.  Y.  557,  25  N.  E.  915,  19 
Am.  St.  Rep.  523;  McDermott  v.  Brook- 
lyn Citv  R.  Co.,  83  Hun  614,  31  N.  Y. 
Supp.  388,  63  N.  Y.  St.  803;  Whittaker 
r.  Delaware,  etc.  Canal  Co.,  58  Hun 
606,  11  N.  Y.  Supp.  914;  Cullen  v. 
Norton,  56  Hun  615,  5  N.  Y.  Supp. 
52.";  FIvnn  r.  Harlow,  29  Jones  &  S. 
293,  19"  N.  Y.  Supp.  705.  Pa.— Good- 
inan  r.  Delaware  &  H.  Canal  Co.,  167 
Pa.  332,  31  Atl.  670.  Tex.— Gulf,  C. 
&  S.  F.  Rv.  Co.  V.  Havs,  40  Tex.  Civ. 
App.   162,   89   S.   W.   29. 

[aj  When  there  is  competent  evi- 
dence to  warrant  its  submission,  the 
question  whether  negligence  of  a  fel- 
low servant  was  the  sole  cause,  a  con- 
current cause,  or  merely  the  occasion 
of  plaintiff's  injury,  is  one  of  fact  for 
the  jurv.  Haniol  v.  Newmarket  Mfg. 
Co..  73  "n.  H.  3S(;,  fi2  Atl.  592. 

Negligence  of  master  as  proximate 
cause  of  injury  as  question  for  jury, 
sec  .supra,  T,  F,  7,  c,   (V). 

76.  As  to  presumptions  generally, 
see  9  Encv.  or  Kv.  S72,  et  scq. 

77.  Cal. — Faras  r.  Lower  C!alifornia 
Dev.  Co.,  27  Cal.  App.  688,  151  Pac. 
35;  Van  Horn  r.  Pacific  Refining,  etc. 
Co.,  27  Cal.  App.  105,  118  Pac.  951. 
Compare  O'Connor  r.  Mennie,  169  (-al. 
217,  146  Pac.  674;  Boyle  r.  Coast  Im- 
provement Co.,  27  Cal.  App.  714,  151 
Pac.  25.  Ky. — Southern  Min.  Co.  r. 
Lewis,  167  Ky.  20,  179  S.  W.  1067; 
Mason  &  Hurst  Co.  r.  Feltner,  166  Kv. 
254,  179  S.  W.  222.  But  see  Balti- 
more &  O.  Rv.  Co.  r.  Smith,  169  Kv. 
593,    184    S.   'W.    1108       Mo— Schaller 
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r.  Lusk  (Mo.  App.),  184  S.  W.  1179. 
See  also  Hayes  r.  Berry  (Mo.  App.), 
184  S.  W.  913.  Compare  Pruett  v.  Camp- 
bell Lumb.  Co.,  188  Mo.  App.  347,  174 
S.  W.  164;  David  f.  Clarksville  Cider 
Co.,  186  Mo.  App.  13,  171  S.  W.  594. 
N.  C. — Cochran  r.  Young-llartsell  Mills 
Co.,  169  N.  C.  57,  85  S.  E.  149;  Ridge 
r.  Norfolk  Southern  R.  Co.,  167  N.  C. 
510,  83  S.  E.  762,  L.  R.  A.  191 7E.  215. 
N.  D.— Wvldes  V.  Patterson,  31  N.  D. 
282,  153  N.  W.  630.  Va.— Dixie  Peanut 
Co.  V.  Lewis'  Admx.,  118  Va.  577,  88 
S.  E.  72;  Moore  Lime  Co.  v.  Johnston's 
Admr.,  103  Va.  84,  48  S.  E.  557.  Wash. 
Pcnson  V.  Inland  Empire  Paper  Co., 
73  Wash.  338,  132  Pac.  39,  L.  R.  A. 
1915F,  15.  But  see  Johnson  r.  Colum- 
bia &  P.  S.  Ry.  Co.,  74  Wash.  417,  133 
Pac.  604;  Rosellini  r.  Salsich  Lumb. 
Co.,  71   Wash.  208,  128  Pac.  213. 

See  also  Dingman  r.  Merrill,  77  N.  H. 
485,   93    Atl.   664. 

[a]  The  rule  of  res  ipsa  loquitur 
can  only  be  invoked  wlion  tlie  (-(.m- 
jilaint  sets  up  a  general  allegation  of 
negligence  unaccompanied  by  specific 
nllegations.  Zachra  r.  American  Mfg. 
Co.,   159   Mo.   App.   96,   139   S.    W.   518. 

78.  Missouri  Vallev  Bridge  &  I.  Co. 
'•.  Blake,  231  Fed.  417,  145  C.  C.  A. 
411;  Armour  &  Co.  r.  Harcrow,  217 
Fed.  224,  133  C.  C.  A.  218;  Canadian 
Northern  Rv.  Co.  r.  Senske,  201  Fed. 
637,  120  C.  C.  A.  65;  Midland  Vallev 
R.  Co.  r.  Fulgham,  181  Fed.  91,  104 
C.  C.  A.  151,  L.  R.  A.  1917E,  1,  re- 
veramg  167  Fed.  660.  And  see  Court- 
ney r.  New  York,  N.  H.  &  H.  R.  Co., 
213  Fed.  388.  Compare  American  Car 
&  Fdry.  Co.  r.  Barry,  195  Fed.  919.  115 
(;.  C.  A.  607;  Hunter  v.  Illinois  Cent. 
R.  Co.,  188  Fed.  645,  110  C.  C  A.  459. 
Ala.— Going  r.  Southern  R.  Co..  192  Ala. 
665,  69  So.  73.  Ark.— St.  Louis,  I.  M. 
&  S.  Rv.  Co.  r.  Ingram,  124  Ark.  208, 
187  S."  W.  452;  St.  Louis,  T.  M.  & 
S.  Rv.  Co.  r.  De  Lambert,  112  Ark. 
446,  166  S.  W.  544.     But  see  St.  Louis, 
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A  minor  of  tender  years  is  presumed  not  to  understand  and  ap- 
preciate obvious  dangers;"  but  an  adult  servant  is  presumed  to  know 
of  the  dangers  in  the  use  of  machinery,^"  and  also  the  incompetency 
of  fellow  workmen,  after  he  has  worked  with  them  a  reasonable  time.^^ 
There  is  a  presumption  that  an  appliance  is  not  defective,  and  when 
it  appears  from  the  evidence  that  it  is  there  is  a  further  presumption 
that  the  master  had  no  notice  or  knowledge  of  this  fact  and  was  not 
negligently  ignorant  of  it.^^  There  is  also  a  presumption  that  it  is 
possible  to  safeguard  all  machinery  about  which  persons  are  required 
to  work.^^  It  will  be  presumed  that  the  master  exercised  ordinary 
care  in  the  selection  of  his  employees.^*  It  is  also  presumed  that  a 
servant  assumes  the  ordinary  risks  incident  to  the  employment,  and 
contracts  with  reference  to  them.^^ 


I.  M.  &  S.  Ev.  Co.  V.  Blaylock,  117  Ark. 
504,  175  S.  W.  1170,  Ann.  Gas.  1917A, 
563.  111.— Johnson  v.  Muehler,  192  111. 
App.  422;  Kulik  v.  Adams,  187  111.  App. 
296;  Stankowski  v.  International  Har- 
vester Co.,  180  111.  App.  439;  Eaton 
r.  St.  Louis  &  N.  E.  Ey.  Co.,  173  111. 
App.  431.  But  see  Howard  v.  Chicago 
&  A.  E.  Co.,  179  111.  App.  380;  Heim- 
l.erger  v.  Elliott  Frog  &  Switch  Co., 
165  111.  App.  316.  Ind. — Dickason  v. 
Indiana  Creosoting  Co.,  179  Ind.  640, 
102  N.  E.  1;  Deer  v.  Suckow  Co.,  60 
Ind.  App.  277,  110  N.  E.  700.  But  see 
Indiana  Union  Traction  Co.  v.  Abrams, 
180  Ind.  54,  101  N.  E.  1.  Mass.— Culla- 
lucea  V.  Plymouth  Eubber  Co.,  217 
Mass.  392,  104  N.  E.  956.  Minn. 
Lindstrom  i'.  Great  Northern  Ey.  Co., 
129  Minn.  512,  152  N.  W.  875.  N.  Y. 
Bieklemeyer  v.  Lackawanna  Steel  Co., 
170  App.  Div.  168,  156  N.  Y.  Supp.  19; 
Curtis  V.  New  York,  N.  H.  &  H.  E. 
Co.,  159  App.  Div.  757,  144  N.  Y. 
Supp.  1007;  Perry  v.  Hudson  &  M.  E. 
Co.,  157  App.  Div.  790,  142  N.  Y. 
Supp.  768;  Grimes  v.  Strauss,  88  Misc. 
23,  150  N.  Y.  Supp.  105.  But  see  Mar- 
ceau  V.  Eutland  E.  Co.,  211  N.  Y.  203, 
105  N.  E.  206,  51  L.  E.  A.  (N.  S.) 
1221  (afftnning  153  App.  Div.  931,  138 
N.  Y.  Supp.  1128);  Zertlin  v.  Morrison, 
167  App.  Div.  220,  152  N.  Y.  Supp, 
1000;  Martinkovies  v.  Lehigh  Coal  & 
Nav.  Co.,  90  Misc.  185,  154  N.  Y.  Supp. 
178  {affirmed,  171  App.  Div.  952,  156 
N.  Y.  Supp.  1133);  Ferguson  v.  Turner 
Const.  Co.,  76  Misc.  333,  135  N.  Y. 
Supp.  256.  Okla.— Chicago,  E.  I.  &  P. 
Ry.  Co.  V.  Nagle,  154  Pac.  667;  Chi- 
cago, E.  L  &  P.  Ey,  Co.  V.  Foltz,  154 
Pac.  519;  Missouri,  O.  &  G.  Ey.  Co. 
V.  French,  152  Pac.  591;  Missouri,  O. 
&   G.   Ey.    Co.   V.    West,    151    Pac.   21ii. 


Pa.— Danner  v.  Wells,  248  Pa.  105,  93 
Atl.  871.  S.  0.— Steele  v.  Atlantic  C. 
L.  E.  Co.,  103  S.  C.  102,  87  S.  E.  639; 
Porter  v.  F.  W.  Poe  Mfg.  Co.,  102  S.  C. 
488,  87  S.  E.  418.  Tex.— Missouri,  K. 
&  T.  Ey.  Co.  V.  Cassady,  184  S.  W.  180 
(overruling  175  S.  W.  796);  Galveston, 
H.  &  S.  A.  Ey.  Co.  i'.  Chojnackv  (Tex. 
Civ.  App.),  180  S.  W.  141.  Compare 
Decatur  Cotton  Seed  Oil  Co.  v.  Belew 
(Tex.  Civ.  App.),  178  S.  W.  607.  See 
also  Chandler  v.  American  Car  &  Fdry. 
Co.,  69  W.  Va.  391,  71   S.  E.  387. 

[a]  As  a  general  rule  the  rule  of 
res  ipsa  loquitur  does  not  apply  in  an 
action  by  employes  against  their  em- 
ployers for  injuries  sustained  through 
their  negligence.  Lucid  v.  E.  I.  Du 
Pont  De  Nemours  Powder  Co.,  199  Fed. 
377,  118  C.  C.  A.  61,  L.  E.  A.  1917E, 
182;  Schlappendorf  v.  American  Ey. 
Traffic  Co.,  142  App.  Div.  554,  127 
N.   Y.   Supp.   44. 

79.  Birmingham  Candv  Co.  v.  Shep- 
herd, 14  Ala.  App.  312,'  70  So.  193; 
Cumminga  v.  Lawrence,  87  S.  C.  457, 
69  S.  E.  1090.  See  also  Brenneman 
V.  P.  H.  Glatfelter  Co.,  61  Pa.  Super. 
64. 

80.  Kilgo  V.  Eome  Soil  Pipe  Mfg. 
Co.,  16  Ga.  App.  737,  86  S.  E.  82. 

81.  Kilgo  V.  Eome  Soil  Pipe  Mfg. 
Co.,  16  Ga.  App.  737,  86  S.  E.  82. 

82.  Georgia  E.  &  B.  Co.  v.  Nelms, 
83  Ga.  70,  9  S.  E.  1049,  20  Am.  St 
Eep.  308;  Belk  v.  Lee  Eov  Mvers  Co., 
17   Ga.   App.  684,   87   S.   E.  1089. 

83.  Steburg  v.  Vincent  Clay  Products 
Co.,    173    Iowa    248,    155    N.    W.    337. 

84  See  Kilgo  v.  Eome  Soil  Pipe 
Mfg.  Co.,  16  Ga.  App.  737,  86  S.  E. 
82. 

85.    McCoy  v.  Chicago  &  A.  E.  Co., 
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Burden  of  Proof.  —  This  subject  is  fully  treated  in  another  work." 
e.  histructions." — (I-)  Generally.  — Instructions  in  actions  fur  in- 
juries to  employees  are  governed  in  the  main  by  the  general  rules 
governing  instructions.^^  Thus,  the  rule  obtains  that  the  instructions 
must  be  within  the  issues  as  made  by  the  pleadings  and  the  evidence 
upon  the  trial.'^'*     Either  party  may  have  such   instructions  as  are 


268  111.  244,  109  N.  E.  1,  reversing  188 
111.  App.  103. 

86.  See  the  title3  "Burden  of 
Proof;"  "Master  and  Servant,"  in 
the  ENCYCLOP.t:DiA  of  Evidence. 

87.  See  generally  the  title  "Instruc- 
tions." 

88.  See  generally  13  Standard  Proc. 
698,  et  seq. 

89.  See  the  following:  U.  S.— Pitts- 
burgh S.  &  N.  R.  Co.  r.  Lamphcre,  137 
Fed.  20,  69  C.   C.  A.  542;   Mexican   C. 

B.  Co.  V.  Murray,  102  Fed.  264,  42  C 

C.  A   334;  Olsen  v.  North  Pacific  Lumb. 
Co.,    100    Fed.    384,    40    C.    C.    A.    427; 
Kerr-Murray  Mfg.  Co.  r.  Hess,  98  Fed. 
56,  38   C.    C.   A.   647.     Ala.— Tennessee 
Coal,  I.  &  B.  Co.  V.   Garrett,  140  Ala. 
563,    37    So.    355;    Southern    Car,    etc. 
Co.   t\   Jennings,   137    Ala.    247,   34   So. 
1002;  Alabama  Mineral  R.  Co.  v.  Jones, 
114   Ala.   519,   21    So.    507,   62    Am.   St. 
Eep.  121 ;  Mobile  &  O.  R.  (^o.  v.  George, 
9-4  Ala.  199,  10  So.  145.     Cal.— Silveira 
V.  Iversen,   128   Cal.   187,  60  Pac.   687; 
Gibson   v.   Sterling   Furniture    Co.,   113 
Cal.    1,  45   Pac.   5.     Colo.— Holy    Cross 
Gold   M.    &    M.    Co.   V.    O 'Sullivan,    27 
Colo.  237,  60  Pac.  570.     Fla.— Jackson- 
ville,   T.    &    K.    W.    E.    Co.    V.    Galvin, 
29  Fla.   636,   11    So.    231,   16   L.   R.   A. 
337.     Ga.— Port   Royal,   etc.    R.    Co.    v. 
Davis,  95   Ga.   292,   22   S.   E.   833.     lU. 
Lake   Erie  &  W.  R.  Co.  V.  Wilson,  189 
111.  89,  59  N.  E.   573    {reversing  87  111. 
App.   360);    Illinois   C.   R.   Co.   r.    San- 
ders, 166  111.  270  {affirming  66  111.  App. 
439);   Chicago,   etc.   B.  Co.  v.   Kneirim, 
152    111.    458,    39    N.    E.    324,    43    Am. 
St.   Bep.   259;   Chicago  &  A.  B.   Co.  v. 
Mvers,    86    111.    App.    401;    Stevens    v. 
Lewandowski,    66    111.    App.    538.      Ind. 
Grand  Trunk    Western   B.  Co.  V.   Poole, 
175    Ind.    567,    93    N.    E.    26;    Pennsyl- 
vania Co.  V.  Ebaugh,  144  Ind.   687,  43 
N.   E.  936;   Ohio,   etc.   B.   Co.  v.  Stein, 
140    Ind.    61,   39    N.    E.    246.      Compare 
Terrc    Haute    Elec.    Co.    v.    Kieley,    35 
Ind.    App.    180,    72    N.     E.     658.       la. 
Douda  V.   Chicago,  B.  I.,  etc.   Co.,  141 
Iowa    82,    119    N.    W.    272;    Quinn    r. 
Chicago,  etc.  B.  Co.,  107  Iowa  710,  77 
N.   \V.     ini;    Van    Winkle   v.    Chicago, 
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M.,   etc.   By.   Co.,   93   Iowa  509,   61   N. 
W.  929;  McDermott  v.  Iowa  Falls,  etc. 
B.    Co.,   85    Iowa    180,   52    N.     W.     181 
{reversing  47   N.  W.   1037);   Worden  V. 
Humeston   &   S.   Bv.   Co.,   72   Iowa   201, 
33    N.    W.    629.      kan.— Griffin     Wheel 
Co.   V.    Sttar.ton,    70    Kan.    762,    79    Pac. 
651;   Schwarzschild  &  S.  Co.   r.  Weeks, 
06    Kan.    800,    72    Pac.    274;    Atchison, 
etc.  B.  Co.  V.  McKee,  37  Kan.  592,  15 
Pac.   484;    Atchison,  etc.   R.   Co.  v.   Ir- 
win,  35   Kan.    286,   10    Pac.   8u0.     Ky. 
Williams  Coal  Co.  i'.  Jones,  118  S.  W. 
342;   Illinois  Cent.  B.  Co.  v.  Mcintosh, 
US   Ky.    145,   80   S.    W.   496,   81   S.   W. 
270;   Logsdon  i\  Western  Brick  Co.,  25 
Ky.  L.  Rep.  141,  74  S.  W.   706;   Louis- 
ville, etc.  B.  Co.  V.  Sanders'  Admr.,  19 
Ky.  L.  Rep.  1941,  44  S.  W.  644.     Mass. 
Shaughnessev  v.   Sewall,    etc.    Cor.lage 
Co.,  160  Mass.  331,  35  N.  E.  861;  Joyce 
r.    Worcester,   140   Mass.   245,  4   N.   E. 
565.     Mich. — Culver  r.  South  Haven  & 
E.    R.    Co.,   138    Mich.   443,    101    N.    W 
663;    Weiden    v.    Brush    Electric    Litrht 
Co.,  73  Mich.  268,  41  N.  W.  269.     Minn. 
Thompson   V.    Great    Northern   Ry.    Co., 
79   Minn.   291,   82   N.   W.   637;    Hughley 
r.   Wabasha,    69    Minn.    245,    72    N.    W. 
78.     Mo.— Wojtvlak  v.  Kansas  &  Texas 
Coal   Co.,   188'  Mo.    260,   37   S.    W.   506; 
Krickson   v.    Kansas   Citv,   etc.    R.    Co., 
171   Mo.   647,   71    S.    W.   1022;   Smith  v. 
St.    Louis,   etc.    Rv.   Co.,   151    Mo.   391, 
52  S.  W.  378,  48  L.  B.  A.  .368;  Nugent 
r.    Kauffman    Mill.    Co.,    131    Mo.    241, 
33    S.    W.    428;    Rendlich    v.    Ilnmmond 
Packing   Co.,    106    Mo.   App.    717,   80   S. 
W.    683.      Mont.— Buls   v.    Northern    P. 
B.    Co.,    42    Mont.    471,    113    Pac    472; 
Copenhaver   r.    Northern   P.   R.   Co.,   42 
Mont.  453,  113  Pac.  467.     Neb.— Swift 
&  Co.  V.  Bleise,  63  Neb.  739,  89  N.   W. 
310,   57   L.    R.    A.    147;    Lincoln   St.    R. 
Co.  V.  Cox,  48  Neb.  807,  67  N.  W.  740. 
N.  J.— Huebner  v.  Eric  R.  Co.,  68  N.  J. 
L.  468,  53   Atl.   545.     N.  Y.— Finncgan 
p.    A.   J.   Robinson    Co.,    124    App.    DiT. 
117,   108   N.   Y.   Supp.    135;   O'Leary  V. 
Buffalo    Union    Furnace    Co.,    100    App. 
Div.    136,   91    N.   Y.   Supp.   570;    Gillos- 
jde  r.   Drv  Dock,  etc.  R.  Co.,    12    App. 
Div.  501/42  N.  Y.  Supp.  245.     N.  D. 
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warranted  by  the  pleadings  and  the  evidence,  presenting  his  theory 
of  the  case.^"  Inconsistent  and  contradictory  instructions  are  as  im- 
proper in  such  actions  as  in  other  actions.^^  The  rule  obtains  that 
an  instruction  must  not  assume  as  proved  any  fact  as  to  which  the 
evidence  is  conflicting,  or  which  is  in  dispute.®-    So  also,  the  rule  that 


Bennett  v.  Northern  Pac.  R.  Co.,  4  N. 
D.  348,  61  N.  W.  18.  Ore.— Woodward 
f.  Oregon  Rj.  &  Nav.  Co.,  18  Ore.  289, 
22  Pae.  1076.  Pa.— Evilhock  v.  Phil- 
adelphia, H.  &  P.  B.  Co.,  169  Pa.  592, 
32  Atl.  588.  R.  I.— Carr  v.  American 
Locomotive  Co.,  26  R.  I.  180,  58  Atl. 
678.  Tenn. — Coal  Creek  Min.  Co.  v. 
Davis,  90  Tenn.  711,  18  S.  W.  387;  East 
Tennessee  &  W.  N.  C.  R.  Co.  v.  Col- 
lins, 85  Tenn.  227,  1  S.  W.  883.  Tex. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Jack- 
son, 93  Tex.  262,  54  S.  W.  1023  {af- 
firming 53  S.  W.  81);  Texas  &  P.  Ry. 
Co.  V.  French,  86  Tex,  96,  23  S.  W. 
642  (reversing  22  S.  W.  866);  Bryan 
r.  International,  etc.  R.  Co.  (Tex.  Civ. 
App.),  90  S.  VV.  693;  Cane  Belt  R.  Co. 
r.  Crosson,  39  Tex.  Civ.  App.  369,  87 
S.  W.  867.  Utah.— Wood  v.  Rio  Grande 
Western  R.  Co.,  28  Utah  351,  79  Pac. 
182.  Wash.— Young  v.  O'Brien,  36 
Wash.  570,  79  Pac.  211;  Rush  v.  Spo. 
kane  Falls  &  N.  Ry.  Co.,  23  Wash. 
501,  63  Pac.  500;  Walker  v.  McNeill, 
17  Wash.  582,  50  Pac.  518.  Wis. 
Curran  v.  A.  H.  Stange  Co.,  98  Wis. 
598,  74  N.  W.  377;  Maitland  v.  Gil- 
bert Paper  Co.,  97  Wis.  476,  72  N.  W. 
1124;  Pier  r.  Chicago,  etc.  R.  Co.,  94 
Wis.  357,  68  N.  W."  464;  Mulcairns  v. 
Janesville,  67  Wis.  24,  29  N.  W.  565. 

See  also  Union'^ac.  R.  Co.  v.  .Tames, 
163  U.  S.  485,  16  Sup.  Ct.  1109,  41 
L.  ed.  236;  Dingee  v.  Unrue's  Admx., 
98  A^a.  247,  35  S.  E.  794,  and  generally 
13  Standard  Proc.  774,  et  seq. 

90.  Ark.— Western  Ceal  &  M.  Co. 
r.  Moore,  96  Ark.  206.  131  S.  W.  960. 
Colo.— Holy  Cross  Gold  M.  &  M.  Co. 
V.  O 'Sullivan,  27  Colo.  237,  60  Pac. 
570.  Ga. — Freeman  v.  Nashville,  C.  & 
St.  L.  R.  Co.,  120  Ga.  469,  47  S.  E. 
931;  Central  of  Georgia  R.  Co.  v.  Good- 
win, 120  Ga.  83,  47  S.  E.  641.  111. 
Webster  Mfg.  Co.  r.  Nisbett,  87  111. 
ApD.  .551.  Ind.— Wabash  &  W.  R.  Co. 
r.  Morgan,  132  Ind.  430,  31  N.  E.  661, 
32  N.  E.  85.  Ky.— Osborne  v.  Pennsvl- 
vania,  10  Ky.  L.  Rep.  970,  11  S.  W. 
207.  Mont. — Poor  r.  Madison  River 
Power  Co.,  41  Mont.  236,  108  Pac.  645. 
Tex.— El  Paso,  etc.  R.  Co.  v.  Whatley 
(Tex.  Civ.  App.),  85  S.  W.  306;  Hous- 


ton &  T.  C.  R.  Co.  V.  Turner,  34  Tex. 
Civ.  App.  397,  78  S.  W.  712.  Wis. 
Haley  v.  Jump  River  Lumb.  Co.,  81 
Wis.   412,   51    N.    W.    321. 

[a]  An  instruction  that  does  not 
conform  to  either  theory  of  the  case  is 
properly  refused.  Lounsbury  v.  Davis, 
124  Wis.  432,  102  N.  W.  941.  See  also 
13  Standard  Proc.   779,  et  seq. 

91.  See  the  following:  111. — Armour 
V.  Bra/eau,  191  111.  117,  60  N.  E.  904 
(reversing  93  HI.  App.  235);  Chicago, 
B.  &  Q.  R.  Co.  V.  Libey,  68  111.  App. 
144.  Mo.— Schaub  v.  Hannibal  &  St. 
J.  R.  Co.,  106  Mo.  74,  16  S.  W.  924. 
Tex. — International  &  G.  N.  R.  Co.  v. 
Meehan,  61  Tex.  Civ.  App.  105,  129 
S.  W.  190. 

See  also  13  Standard  Proc.  800.  But 
see  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lin- 
ney,  59  Fed.  45,  7  C.  C.  A.  656. 

92.  U.  S. — Baltimore,  etc.  R.  Co.  v. 
Camp,  105  Fed.  212,  44  C.  C.  A.  451; 
Cleveland,  etc.  R.  Co.  v.  McClintock, 
91  Fed.  223,  33  C.  C.  A.  466;  New 
York  Elec.  Equipment  Co.  v.  Blair,  79 
Fed.  896,  25  C.  C.  A.  216,  51  U.  S. 
App.  81.  Ala.— Louisville  &  N.  R.  Co. 
r.  Jones,  130  Ala.  456,  30  So.  586; 
Mobile,  etc.  R.  Co.  t'.  Georgia,  94  Ala. 
199,  10  So.  145.  111.— Ohio,  etc.  R. 
Co.  V.  Wangelin,  152  111.  138,  38  N.  B. 
760  (affirming  43  111.  App.  324);  Chi- 
cago, etc.  R.  Co.  V.  Warner,  123  111. 
38,  14  N.  E.  206;  Ryan  v.  Chicaeo  & 
N.  W.  R.  Co.,  60  111.  171,  14  Am.  Rep, 
32;  Chicago  Junction  R.  Co.  v.  Pietr- 
zak,  110  111.  App.  549;  Chicago,  etc. 
R.  Co.  r.  Harrington,  77  111.  App.  499. 
Tnd. — Wabash  &  W.  R.  Co.  v.  Moraran, 
132  Ind.  430,  31  N.  E.  661,  32  N,'  E. 
85.  la.— Neville  v.  Chicago  &  N.  W. 
R.  Co.,  79  Iowa  232,  44  N.  W.  367; 
Coates  1'.  Burlington,  C.  R.  &  N.  R. 
Co.,  62  Iowa  486,  17  N.  W.  760.  Mass. 
Dolphin  V.  Plumley,  175  Mass.  301,  .56 
N.  E.  281;  Avilla  v.  Nash,  117  Mass. 
318.  Mich.— Steiler  r.  Hart,  65  Mich. 
644,  32  N.  W.  875.  Minn.— McGrath 
V.  Great  Northern  R.  Co.,  76  Minn. 
146,  78  N.  W.  972;  Anderson  v.  Great 
Northern  R.  Co.,  74  Minn.  432,  77  N. 
W.  240.  Mo. — Bluedorn  v.  Missouri 
Pac.   R.    Co.,    121    Mo.    258,    25    S.    W. 
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the  court  in  its  instructions  should  not  unduly  emphasize  part  of  the 
evidence.'^ 

(II.)    Subject  Matter  of Since  it  is  the  duty  of  the  court  to  submit 

to  the  jury  questions  of  fact  upon  which  the  evidence  is  cunfhctinp," 
proper  instructions  upon  all  the  material  issues  in  the  case  should 
be  given  :°*  hence  in  a  proper  case  the  jury  nuist  be  instructed  as  to 
the  law  as  to  the  relation  of  the  parties.**"  When  warranted  by  the 
pleadings  and  the  evidence  the  court  must  instruct  the  jury  as  to 
the  law  relative  to  the  degree  of  care  required  of  the  master  to  pro- 
tect a  servant  from  injury.'^     Instructions  pointing  out  the  distinc- 


943;  Linn  r.  Massillon  Bridge  Co.,  78 
Mo.  App.  111.  N.  C. — Marcus  v.  Loane, 
133  N.  C.  54,  45  S.  E.  354;  Ward  v. 
Odell  Mfg.  Co.,  123  N.  C.  248,  31  S.  E. 
495.  S.  C. — Bodie  v.  Charleston,  etc. 
K.  Co.,  66  S.  C.  302,  44  S.  E.  943; 
Rinake  v.  Victor  Mfg.  Co.,  58  S.  C. 
360,  36  S.  E.  700;  Farley  v.  Charleston 
Basket,  etc.  Co.,  51  S.  C.  222,  28  S.  E. 
193,  401.  Tex. — Missouri,  K.  &  T.  R. 
Co.  V.  Smith  (Tex.  Civ.  App.),  82  S.  W. 
787;  Houston  &  T.  C.  R.  Co.  r.  Burns 
(Tex.  Civ.  App.),  63  S.  W.  1035;  San 
Antonio  &  A.  P.  R.  Co.  v.  Waller  (Tex. 
Civ.  App.),  62  S.  W.  554;  Missouri,  K. 
&  T.  R.  Co.  r.  Baker  (Tex.  Civ.  App.), 
58  S.  W.  964.  Va.— Bertha  Zinc  Co. 
r.  Martin's  Admr.,  93  Va.  791,  22  S.  E. 
869,  70  L.  R.  A.  999.  W.  Va.— Mc- 
Kelvey  v.  Chesapeake,  etc.  R.  Co.,  35 
W.  Va.  500,  14  S.  E.  261. 

See  generally  13  Standard  Proc. 
854. 

93.  Ind.— Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Collins,  163  Ind.  569,  71  N.  E. 
661;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
r.  Lighthciser,  163  Ind.  247,  71  N.  E. 
218.  Ky.— Louisville  &  N.  R.  Co.  v. 
Carter,  1 1 2  S.  W.  904.  Mass.— O'Neal 
f.  O'Connell,  167  Mass.  3S8,  45  N.  E. 
758.  Tex. — Price  v.  Consumers  Cotton 
Oil  Co.,  41  Tex.  Civ.  App.  47,  90  S.  W. 
717. 

See  generally  13  Standard  Proc 
871,  et   scq. 

94.  See  supra,  I,  F,  7,  c. 

95.  See  generally  13  Standard  Proc. 
771,   et   seq. 

[aj  An  instruction  in  an  action 
against  an  employer  for  personal  in- 
juries, that  in  addition  to  stating  the 
issues  which  had  been  made  up  by  the 
pleadings,  imposes  an  additional  bur- 
den on  plaintiff,  is  not  prejudicial  to 
defendant.  Wiest  r.  Coal  Creek  R. 
Co.,  42   Wn^li.    176,  S4  Pn-.   725. 

fbl  Where  the  action  la  brought  In 
a  state   other  than   that   in   which   the 
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injury  occurred,  the  court  must  in- 
struct upon  the  proper  law  governing 
the  case.  Atchison,  etc.  R.  Co.  r. 
Moore,  29  Kan.  632;  JIarrill  r.  South 
Carolina,  etc.  R.  Co.,  135  N.  C.  601, 
47  S.  E.  730. 

96.  m.— Grace  &  Hvde  Co.  r.  Probst, 
208  111.  147,  70  N.  e'  12;  O 'Sullivan 
r.  Chicago,  etc.  R.  Co.,  23  111.  App. 
646.  Mich.— Willis  v.  Toledo,  A.,  etc. 
Ry.  Co.,  72  Mich.  160,  40  N.  W.  205. 
Ohio. — Toledo  &  Ohio  Cent.  Ry.  Co. 
r.  Hydell,  25  Ohio  Cir.  Ct.  579.  Ore. 
Ringue  r.  Oregon  Coal  Co.,  44  Ore. 
407,'  75  Pac.  703.  Tex.— Denhani  v. 
Trinity  County  Lumb.  Co.,  73  Tex.  78, 
11  S.  \V.  151;  Texas  Short  Line  Ry.  Co. 
r.  Waymire  (Tex.  Civ.  App.),  89  S.  W. 
452;  Reser  v.  American  Cotton  Co. 
(Tex.  Civ.   App.),  71   S.   W.   782. 

See  also  Delaware,  L.  &  W.  R.  Co. 
r.  Hardy,  59  N.  J.  L.  35,  34  Atl.  986; 
i^lissouri,  etc.  R.  Co.  r.  Reasor,  28  Tex. 
Civ.    App.    302,    68    S.    W.    332. 

97.  See  the  following:  U.  S.— South- 
ern Pac.  Co.  V.  Glovd,  138  Fed.  388, 
70  C.  C.  A.  528;  Highland  Bov  Gold 
Min.  Co.  f.  Pouch,  124  Fed.  148.  61  C. 
C.  A.  40;  F.  C.  Austin  Mfg.  Co.  V. 
Johnson,  89  Fed.  677,  32  C.  C.  A.  309, 
Ala.— Sloss-ShefTiold  Steel,  etc.  Co.  v. 
Smith,  166  Ala.  437,  52  So.  38;  Going 
r.  Alabama  Steel,  etc.  Co.,  141  Ala. 
537,  37  So.  784;  Memphis  &  C.  R.  Co. 
r.  Askew,  90  Ala.  5,  7  So.  823.  Ark. 
Kansas,  etc.  Coal  Co.  V.  C^handlor,  71 
Ark.  518,  77  S.  W.  912;  St.  Louis,  etc. 
R.  Co.  V.  Torrev,  58  Ark.  217,  24  S.  W. 
244.  Oa.— Central  R.  &  Bkg.  Co.  V. 
Kent,  87  Ga.  402,  13  S.  E.  502;  West- 
ern &  A.  R.  Co.  r.  Vandiver,  85  Oa. 
470,  11  S.  E.  781.  111.— Rock  Island 
Sash,  etc.  Wks.  r.  Pohlman,  210  111. 
1.".3,  71  N.  E.  428  {affirmmg  99  HI. 
App.  fi70);  Western  Stone  Co.  v. 
Muscial,  196  HI.  3«2,  63  N.  E.  664, 
89  Am.  St.  Rep.  325  ((iffirmi}i>j  96  Til. 
App.    288);    Cleveland,    etc.    R.    Co.    v. 
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tion  between  proximate  and  remote  cause  should  be  given  the  jury,'^ 
as  should  instructions  that  the  necessity  for  finding  that  the  negli- 
gence charged  in  fact  contributed  to  the  cause  of  the  injury,^^  So 
also,  when  warranted  by  the  facts,  the  jury  should  be  instructed  as 


Walter,   147  111.   60,  35  N.   E.   529    (af- 
firming 45   ni.   App.   642;   Pioneer  Fire 
Proofing   Co.   v.   Clifford,   118   111.   App. 
457.     Ind.— Kentucky   &  I.   Bridge   Co. 
V.  Eastman,  7  Ind.  App.  514,  34  N.  E. 
835.     la. — Keatley  v.  Illinois  Cent.  E. 
Co.,  94  Iowa  685,'  63  N.  W.  560.     Kan. 
Missouri  Pac.  R.  Co.  v.  Gibson,  56  Kan. 
661,    44    Pac.    612.       Ky.— Logsden     v. 
Western  Brick  Co.,  25  Ky.  L.  Rep.  141, 
2060,  79  S.  W.  290;  Louisville  &  N.  R. 
Co.  V.  Milliken's  Admx.,  21  Ky.  L.  Rep. 
489,   51   S.    W.   796.     Mo.— Wojtylak  v. 
Kansas  &  Texas  Coa-1  Co.,  188  Mo.  260, 
37    S.    W.    506;    Hinzeman   v.    Missouri 
Pac.    R.    Co.,    182    Mo.    611,    81    S.    W. 
1134;  Leslie  v.  Rich  Hill  Coal  Min.  Co., 
110    Mo.    31,    19    S.    W.    308;    Donovan 
c.  Gay,  97  Mo.  440,  11  S.  W.  44.    Mont. 
Kellev    t\    Cable    Co.,    7    Mont.    70,    14 
Pac.    633.     N.   Y.— Lake   v.    Wendt,   21 
App.   Div.   276,   48     N.     Y.     Supp.     50; 
Banzhaf   v.    Ludwig,    28    Misc.    496,    bv 
N.  Y.  Supp.  535;  Shepard  v.  New  York 
Cent.,  etc.  R.   Co.,  18  N.  Y.  Supp.  665. 
N.   C. — Stewart    v.   Van   Deventer   Car- 
pet   Co.,   138    N.    C.   60,   50    S.    E.    562; 
Marcus  v.  Loane,  133  N.  C.  54,  45  S.  E. 
354;     Williams    v.    Southern    Ry.     Co., 
119    N.    C.    746,    26    S.    E.     32.  '    Ohio. 
Memphis,    etc.    Packet    Co.    v.    Britton, 
25  Ohio  Cir.  Ct.   153.     Tex.— St.  Louis 
Southwestern  R.   Co.  v.   Pope,   9§   Tex. 
535,    86    S.    W.    5    (reversing    82    S.    W. 
360);    Galveston,    H.    &    S.    A.    R.    Co. 
V.  Gormley,  91   Tex.  393,  43  S.  W.  877, 
66  Am.  St.  Rep.  894  (reversing  42  S.  W. 
314);    Vicars   v.    Gulf,    C.    &    S.   F.    R. 
Co.,   37   Tex.   Civ.   App.   500,   84   S.    W. 
286;    Pledger   v.    Texas    Cent.    Rv.    Co. 
(Tex.    Civ.    App.),    68    S.    W.    516,    69 
S.  "W.  92.     Utah.— Ohienkamp  v.  Union 
Pac.  R.  Co.,  24  Utah  232,  67  Pac.  411. 
Vt. — La  Flam  r.  Missisquoi  Pulp  Co.,  74 
Vt.  125,  52  Atl.  526.  Va.— Newport  News 
Pub.   Co.  V.  Beaumeister,  104  Va.   744, 
52   S.    E.   627;    Norfolk,    etc.   R.    Co.   v. 
Cromer's  Admr.,  99  Va.   763,  40   S.   E. 
54.    Wis. — Guinard  v.  Knapp-Stout,  etc. 
Co.,  95  Wis.  482,   70  N.  W.  671;   Prop- 
8om  V.  Leatham,  80  Wis.  608,  50  N.  W. 
586. 

[a]  Language  of  Statute. — Whsn 
the  action  is  based  upon  a  violation 
by   the    master    of    a    statute,    an    in- 


struction as  to  the  master's  duty  may 
be  given  in  the  language  of  the  stat- 
ute. U.  S. — Voelker  i\  Chicago,  etc.  R. 
Co.,  116  Fed.  867.  111.— Kellyville  Coal 
Co.  V.  Strine,  217  111.  516,  75  N.  E. 
375;  Donk  Bros.  Coal  &  C.  Co.  v.  Peton, 
192  111.  41,  61  N.  E.  330.  Ind.— Espen- 
laub  V.  Ellis,  34  Ind.  App.  163,  72 
N.  E.  527.  See  also  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Boyce,  39  Tex.  Civ.  App.  195, 
87  S.  W.  395. 

[b]  Unguarded  Machine.— When  the 
evidence  is  undisputed  that  a  danger- 
ous_  machine  could  be  properly  guarded, 
it  is  proper  for  the  court  to  instruct 
the  jury  that  its  continued  use  un- 
guarded was  negligent.  Perry  v.  An- 
gelus  Hospita]  Assn.,  172  Cal.  311,  156 
Pac.  449, 

98.  Colorado  Coal  &  Iron  Co.  v. 
Lamb,   6   Colo.  App.   255,  40  Pac.  251. 

99.  Ala. — Louisville  &  N,  R.  Co.  v. 
Banks,  132  Ala.  471,  31  So.  573.  Ky. 
Avery  v.  Meek,  96  Ky.  192,  28  S.  W. 
337.  Mo. — Musick  v.  Jacob  Dold  Pack- 
ing Co.,  58  Mo.  App.  322;  Moore  v. 
St.  Louis  Wire  Mill  Co.,  55  Mo.  App. 
491.  N.  Y. — Murtaugn  v.  New  York 
Central,  etc.  R.  Co.,  49  Hun  456,  3  N, 
Y.  Supp.  483,  23  N.  Y.  St.  636.  Ohio. 
National  Malleable  Castings  Co.  v. 
Luscomb,  19  Ohio  Cir.  Ct.  673,  6  Ohio 
Cir.  Dec.  313.  Tex. — Culpepper  v.  In- 
ternational &  G.  N.  Ry.  Co.,  90  Tex. 
627,  40  S.  W.  386  (affirming  38  S.  W. 
818);  Missouri,  etc.  R.  So.  v.  Baker 
(Tex.  Civ.  App.),  58  S.  W.  964;  Quin- 
tana  v.  Consolidated  Kansas  City 
Smelting,  etc.  Co.,  14  Tex.  Civ.  App. 
347,  37  S.  W.  369;  Mexican  Nat.  R. 
Co.  V.  Musette,  7  Tex.  Civ.  App.  169, 
24  S.  W.  520.  Wis.— Bigelow  v.  Dan- 
ielson,  102  Wis.  470,  78  N.  W.  599. 

[a]  An  instruction  asserting  in  ef- 
fect that  if  the  cars  between  which 
plaintiff  was  injured  were  in  a  de- 
fective condition  and  defendant  knew 
of  the  defects  and  failed  or  refused 
to  put  the  cars  in  good  condition,  plain- 
tiff should  recover,  is  bad  in  failing 
to  hypothesize  a  recovery  upon  the  de- 
fects being  the  proximate  cause  of  the 
injury.  Huggins  v.  Southern  R.  Co., 
148  Ala.  153,  41  So.  856. 
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to  the  follow  servant  doetriue,^  and  also  as  to  the  liability  of  the 
master  for  the  negligent  aets  of  a  \ice  principal  or  superior  fellow- 
servant.^  The  jury  should  receive  ample  instruction  as  to  the  doc 
trine  of  assumption  of  risk  when  justified  by  the  facts  adduced  on 
the  trial,^  and  also  as  to  the  rule  relating  to  risks  which  the  employee 
knew  or  should  have  kno^\•Tl  to  have  been  assumed  by  eniraginir  in 
such  employment.'*    When  the  question  is  presented  by  the  pleadings 


1.  Ark. — Fordyee  v.  Key,  74  Ark. 
19,  84  S.  W.  797.  111. — National  Enam- 
eling, etc.  Co.  V.  McCorkle,  219  111.  557, 
76  N.  E.  843;  Pagels  v.  Meyer,  193 
111.  172,  61  N.  E.  nil  {reversing  88 
111.  App.  169);  Western  Tube  Co.  v. 
Polobinski,  192  111.  113,  61  N.  E.  451 
{afirming  94  111.  App.  640);  Illinois 
Steel  Co.  r.  Rolewicz,  113  111.  App. 
312.  Mich. — Labarre  r.  Grand  Trunk 
Western  R.  Co.,  133  Mich.  192,  94  N. 
W.  7:^5.  Mo. — Musick  v.  Jacob  Dold 
Packing  Co.,  58  Mo.  App.  322.  N.  Y. 
Hart  V.  New  York  Floating  Dry  Dock 
Co.,  16  Jones  &  S.  460.  Pa.— Giberson 
V.  Patterson  Mills  Co.,  174  Pa.  369,  34 
Atl.   563,   52   Am.   St.   Rep.    823. 

[a]  When  both  parties  request  in- 
structions on  the  question  whether  the 
relation  of  fellow  servants  existed,  it 
is  proper  to  refuse  an  instruction  that 
if  they  believe  certain  facts  to  have 
been  proved  they  must  find  that  such 
relation  existed.  Pittsburgh,  C,  C  & 
St.  L.  R.  Co.  V.  Bovard,  223  111.  176, 
79  N.  E.  128,  affirming  121  111.  App. 
49. 

2.  la. — Baldwin  r.  St.  Louis,  etc.  R. 
Co.,  63  Iowa  210,  18  N.  W.  884.  Mo 
Smith  V.  St.  Louis,  etc.  R.  Co.,  151 
Mo.  391,  52  S.  W,  378,  48  L.  R.  A. 
368;  Miller  v.  Missouri  Pac.  Ry.  Co., 
109  Mo.  350,  19  S.  W.  58,  32  Am.  St. 
Rep.  67:^.  Mont.— Kelley  v.  Cable  Co., 
7  Mont.  70,  14  Pac.  633.  N.  Y.— Con- 
Ian  V.  New  York  Cent.,  etc.  R.  Co.,  74 
Hun  115,  26  N.  Y.  Supp.  659,  56  N.  Y. 
St.  316,  affirmed,  148  N  Y.  748,  43 
N.  E.  986.  N.  C— Chesson  v  John  L. 
Roper  Lumb.  Co.,  118  N.  C.  59,  23 
S.  E.  925.  S.  C— Hicks  r.  Southern  R. 
Co.,  38  S.  E.  725,  866.  Tex.— Galveston, 
H.  &  S.  A.  R.  Co.  v.  Dehnisch  (Tex. 
Civ.  App.),  57  S.  W.  64;  San  Antonio 
&  A.  P.  R.  Co.  J".  Adams.  6  Tex.  Civ. 
App.  102,  24  S.  W.  839.  Utai.— Braeg- 
ger  V.  Oregon  Short  Line  R.  Co.,  24 
Utah  391,  68  Par.  140.  Va.— South- 
ern R.  Co.  f.  Oliver,  102  Va.  710,  47 
S.   E.   862. 

See  also  Evilhock  v.  Philadelphia,  H. 
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&  P.  R.  Co.,  169  Pa.  592,  32  Atl.  588. 

3.  U.  S.— Atchison,  etc.  R.  Co.  v. 
Myers,  63  Fed.  793,  11  C.  C.  A.  -439. 
Ala.— Louisville  &  N.  R.  Co.  r.  Smith, 
129  Ala.  553,  30  So.  571;  Postal  Tel. 
Cable  Co.  v.  Hulsey,  115  Ala.  193,  22 
So.  854;  Mobile,  etc.  R.  Co.  v.  George, 
94  Ala.  199,  10  So.  145.  Ark.- St. 
Louis,  etc.  R.  Co.  r.  Jagerman,  59  .\rk. 
98,  26  S.  W.  591.  111.— Illinois  Terra 
Cotta  Lumb.  Co.  r.  Hanley,  214  111. 
243,  73  N.  E.  373;  Illinois  Cent.  R.  Co. 
r.  Prickett,  210  111.  140,  71  N.  E.  435 
{affirming  109  111.  App.  468);  Libby  i\ 
Scherman,  146  111.  540,  34  N.  E.  801, 
37  Am.  St.  Rep.  191;  Pioneer  Fire 
Proofing  Co.  r.  Clifford,  118  111.  App. 
457.  la. — ^^"i"'^  '"•  Chicago,  etc.  R.  Co., 
107  Iowa  710,  77  N.  W.  464.  Ohio. 
Cleveland  r.  Wolf,  25  Ohio  Cir.  Ct.  406 
R.  I. — Benson  r.  New  York,  etc.  R.  Co., 
23  R.  I.  147,  49  Atl.  6S9.  S.  C— Price 
r.  Richmond,  etc.  R.  Co.,  38  S.  C.  199, 
17  S.  E.  732.  Tenn.— Porter  r.  Waters- 
Allen  Foundry,  etc.  Co.,  94  Tenn.  370, 
29  S.  W.  227.  Tex. — Nix  r.  Texas  Pac. 
R.  Co.,  82  Tex.  473,  18  S.  W.  571,  27 
Am.  St.  Rep.  897;  Fordvce  r.  Yar- 
brough.  1  Tex.  Civ.  App.  260,  21  S.  W. 
421.  Utah. — Ohlenkamp  r.  Union  Pac. 
R.  Co.,  24  Utah  2:^2,  67  Pac.  411.  Va. 
Moon's  Admr.  r.  Richmond,  etc.  R. 
Co.,  78  Va.  745,  49  Am.  Rep.  401. 

4.  U.  S. — Roccia  r.  Black  Diamond 
Coal  Min.  Co.,  121  Fed.  451,  57  C  C. 
A.  567;  Tavlor-Craig  Corp.  r.  Ilage,  69 
Fed.  581,  l'6  C.  C.  A.' 339.  Ala.— Ala- 
bama G.  S.  R.  Co.  r.  Richie.  99  Ala. 
340  12  So.  612.  Cal.— Sowden  r.  Idaho 
Quartz  Min.  Co.,  55  Cal.  443.  111.— Chi- 
cago &  E.  I.  R.  Co.  p.  Heerey,  203 
111.  492,  68  N.  E.  74  {reversing  105 
111.  App.  647);  Swift  &  Co.  r.  Rutkow- 
ski.  167  111.  156,  47  N.  E.  362  {re- 
versing 67  111.  App.  209) ;  Omaha  Pack- 
ing Co.  V.  Murrav,  112  111.  App.  233; 
Helbig  r.  Slaughter,  95  111.  App.  623. 
Ind.— Southern  Tnd.  R.  Co.  r.  Moore,  34 
Ind.  App.  154,  r_'  N.  K.  479;  Clevoland, 
etc.  R.  Co.  V.  Scokt.  29  Tnd.  App.  519, 
64     N.     E.     896;     Pittsburg,     etc.     R. 
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and  the  proof,  an  instruction  stating  the  law  of  contributory  negli- 
gence on  the  part  of  an  employee  should  also  be  given  to  the  jury.^ 
Similarly  when  necessary  the  court  should  instruct  the  jury  as  to  the 
rules  of  law  governing  employees  that  are  inexperienced  or  of  tender 
age.^ 

Burden  of  Proof.  —  The  general  rules  relative  to  the  necessity  for 
and  form  of  instructions  as  to  the  burden  of  proof  are  followed  in 
actions  by  a  servant  for  personal  injuries.'' 


Co.  V.  Parish,  28  Ind.  App.  189, 
62  N.  E.  514,  91  Am.  St.  Eep.  120; 
Indiana  Bituminous  Coal  Co.  v.  Buffey, 
28  Ind.  App.  108,  62  N.  E.  279.  Kan. 
Union  Pac.  E.  Co.  v.  Monden,  50  Kan. 
539,  31  Pac.  1002.  Mass.— Peterson  v. 
Morgan  Spring  Co.,  189  Mass.  576,  76 
N.  E.  22C;  Sullivan  v.  Thorndike  Co., 
175  Mass.  41.  55  N.  E.  472.  Mo. 
Dickson  v.  Omaha  &  St  L.  R.  Co.,  124 
Mo.  140,  27  S.  W.  476,  46  Am.  St. 
Eep.  429,  25  L.  R.  A.  320;  Williams 
V.  Missouri  Pac.  Ry.  Co.,  109  Mo.  475, 
18  S.  W.  1098.  N.  J.-Durand  v.  New 
York,  etc.  R.  Co.,  65  N.  J.  L.  656,  48 
Atl.  1013.  N.  Y.— Garety  v.  King,  9 
App.  Div.  443,  41  N.  Y.  Supp.  633. 
R.  I. — McGarrity  v.  New  York,  etc.  R. 
Co.,  25  R.  I.  269,  55  Atl.  718;  Ben- 
son V.  New  York,  etc.  R.  Co.,  23  R.  I. 
147,  49  Atl.  689.  Tex.— Houston,  etc. 
R.  Co.  V.  Be  Walt,  96  Tex.  121,  70  S. 
W.  531,  97  Am.  St.  Rep.  877;  Texas 
&  N.  O.  R.  Co.  V.  Conroy,  83  Tex. 
214,  18  S.  W.  609;  Denison,  etc.  Suburb- 
an R.  Co.  V.  Binkley,  38  Tex.  Civ.  App. 
633,  87  S.  W.  386;  Consumers'  Cotton 
Oil  Co.  V.  Jonte,  36  Tex.  Civ.  App. 
18,  80  S.  W;  847.  Vt.— Latremouille  v. 
Bennington,  etc.  R.  Co.,  €3  Vt.  336, 
22  Atl.  656.  Wash.— Smith  v.  Hecla 
Min.  Co.,  38  Wash.  454,  80  Pac.  779. 
5.  la. — Ford  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  106  Iowa  85,.  75  N.  W.  650; 
Morbey  v.  Chicago,  etc.  R.  Co.,  105 
Iowa  46,  74  N  W.  751.  Kan.— Walker 
V.  Brantner,  59  Kan.  117,  52  Pac.  80, 
68  Am.  St.  Rep.  344.  Mich.— Brown 
V.  Gilchrist,  80  Mich.  56.  45  N.  W.  82, 
20  Am.  St.  Rep.  496.  Mo.— Abbott  V. 
Marion  Min.  Co.,  112  Mo.  App.  550,  87 
S.  W.  110;  Meily  v.  St.  Louis,  etc. 
R.  Co.,  107  Mo.  App.  466,  81  S.  W. 
639.  See  also  Kaminski  v.  Tudor  Iron 
Wks.,  167  Mo.  462,  67  S.  W.  221.  N.  Y. 
Smith  i\  Pennsylvania  Coal  Co.,  63 
Hun  635,  18  N.  Y.  Supp.  637,  45  N.  Y. 
St.  371.  N.  O.— Kirk  v.  Atlanta,  etc. 
Air  Line  R.  Co.,  97  N.  C.  82,  2  S.  E. 
536.    Pa. — Greenway  v.  Conroy,  160  Pa. 


185,  28  Atl.  692,  40  Am.  St.  Eep.  715. 
Tex. — Missouri,  etc.  R.  Co.  v.  McGlam- 
ory,  89  Tex.  635,  35  S.  W.  1058;^  St. 
Louis  Southwestern  R.  Co.  v.  Arnold, 
39  Tex.  Civ.  App.  161,  87  S.  W.  173; 
Bering  Mfg.  Co.  v.  Femelat,  35  Tex. 
Civ.  App.  36,  79  S.  W.  869;  Hodo  v. 
Mexican  Nat.  R.  Co.  (Tex.  Civ.  App.), 
31  S.  W.  708.  W.  Va.— Downey  v. 
Chesapeake,  etc.  R.  Co.,  28  W,  Va. 
732. 

6.  Baltimore,  etc.  R.  Co.  v.  Strieker, 
51  Md.  47,  34  Am.  Rep.  291;  Keating 
V.  Coon,  102  App.  Div.  112,  92  N.  Y. 
Supp.  474.  See  also  Smith  v.  Gulf, 
W.  T.  &  P.  R.  Co.  (Tex.  Civ.  App.), 
65  S.  W.  83;  Galveston,  etc.  R.  Co. 
V.  Renz,  24  Tex.  Civ.  App.  335,  59  S. 
W.  280. 

7.  See  the  following:  U.  S. — Mex- 
ican Nat.  R.  Co.  V.  Palmer,  128  Fed. 
407,  63  C.  C.  A.  149.  Ala.— Alabama 
Mineral  R.  Co.  v.  Jones,  114  Ala.  519, 
21  So.  507.  Cal.— Lindall  v.  Bode,  72 
Cal.  245,  13  Pac.  660.  lU.— Illinois 
Steel  Co.  V.  McFadden,  196  111.  344, 
63  N.  E.  671,  89  Am.  St.  Rep.  319 
affirming  98  111.  App.  296.  Ind.— Chi- 
cago, etc.  R.  Co.  V.  Champion,  9  Ind. 
App.  510,  36  N.  E.  221,  37  N.  E.  21. 
la. — Morbey  v.  Chicago,  etc.  R.  Co., 
105  Iowa  40,  74  N.  W.  751.  Mass. 
Ouillette  v.  Overman  Wheel  Co.,  162 
Mass.  305,  38  N.  E.  511.  N.  Y.— Probst 
V.  Delamater,  100  N.  Y.  266,  3  N.  E. 
184.  Pa.— Philadelphia,  etc.  R.  Co.  v. 
Hughes,  119  Pa.  301,  13  Atl.  286.  S.  0. 
Parker  v.  South  Carolina,  etc.  R.  Co., 
48  S.  C.  364,  26  S.  E.  669.  Tex.— Gulf, 
C.  &  S.  F.  R.  Co.  V.  Hill,  95  Tex.  629, 
69  S.  W.  136;  Texas  &  P.  R.  Co.  v. 
Geiger,  79  Tex.  13,  15  S.  W.  214;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Jenkins, 
29  Tex.  Civ.  App.  440,  69  S.  W.  233; 
Texas  &  P.  Ry.  Co.  v.  Maupin,  26  Tex. 
Civ.  App.  385,  63  S.  W.  346.  Utah. 
Downey  v.  Gemini  Min.  Co.,  24  Utah 
431,  68  Pac.  414,  91  Am.  St.  Rep.  798. 
Wis. — Cowan  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  80  Wis.  284,  50  N.  W,  180. 
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f.  Verdict  and  Findings.  —  The  niles  applicable  prenerally  to  ver- 
dicts' and  findinjjs  and  conclusions"  as  elsewhere  treated  in  this  work 
obtain  in  such  actions.^° 

A  general  verdict  for  plaintiff  in  such  an  action  implies  a  finding  in 
his  favor  of  eveiy  fact  essential  to  the  support  of  his  cause  of  action." 
It  is  conclusive,  both  as  to  the  question  of  contributory  negligence," 
and  assumed  risk/^  as  well  as  a  finding  that  the  servant  was  without 
knowledge  of  a  defect  in  an  appliance  when  such  fact  is  alleged  in 
the  complaint.^*  When  the  complaint  alleges  actionable  negligence, 
a  general  verdict  includes  a  finding,  within  such  averments,  that  the 
negligence  charged  was  the  proximate  cause  of  the  injury.^' 

Special  Verdict  and  Findings.  —  The  purpose  of  requiring  answers  to 
special  questions  is  to  test  the  validity  of  the  general  verdict  by  ascer- 
taining whether  or  not  it  may  have  been  the  result  of  a  misapplication 
of  tlie  law  to  actual  findings  in  material  confiict  with  the  findings 
which  in  their  absence  would  be  implied  from  the  general  verdict. 
In  accordance  with  the  general  rule,  if  the  special  findings  are  irre- 
concilable with  a  general  verdict,  the  former  will  control.^®     Before 


And  see  generally  13  Standard  Proc. 
886,  et  seq. 

8.  See  the  title   "Verdict." 

[a]  Directed  Verdict. — In  an  action 
under  the  Federal  Employers'  Liabil- 
ity Act,  pending  in  a  state  court,  the 
rules  of  such  court  as  to  the  direction 
of  a  verdict  apply.  Mulligan  v.  Atlan- 
tic C.  L.  R.  Co.,  104  S.  C.  173,  88 
S.  E.  445.  See  generally  the  title 
"Verdict." 

[1j]  In  the  absence  of  proof  of 
culpable  negligence  on  the  part  of  mas- 
ter, a  verdict  in  his  favor  should  be 
directed.  P'owler,  Son  &  Co.  v.  Brooks, 
65  Kan.  861,  70  Pac.  600;  Balle  v.  De- 
troit Leather  Co.,  73  Mich.  158,  41 
N.  W.  216. 

9.  See   8  Standard  Proc.  991. 

10.  Plyler  v.  Pacific  Portland  Ce- 
ment Co.,  152  Cal.  125,  92  Pac.  56; 
Larseu  v.  Leonardt,  8  Cal.  App.  226, 
96   Pac.   395. 

11.  Hone  V.  Mammoth  Min.  Co.,  27 
Utah  168,  75  Pac.  381. 

12.  Sterling  Paper  Co.  17.  Ilamel,  207 
Fed.  300,  125  C.  C.  A.  44;  Hone  v.  Mam- 
moth Min.  Co.,  27  Utah  168,  75  Pac. 
381. 

13.  Matchett  v.  Cincinnati  W  &  M. 
R.   Co.,   132   Ind.   334,   31    N.   E.   792. 

14.  Chicago,  I.  &  L.  R.  Co.  v.  Wick- 
er (Ind.  App.),  71  N.  E.  223;  Chicago, 
etc.  R.  Co.  V.  Martin,  31  Ind.  App.  308, 
65  N.  E.  591. 

15.  Plyler  r.  Pacific  Portland  Ce- 
ment Co.,  152  Cal.  125,  92  Pac.  56; 
Larsen   v.    Leonard,    8    Cal.    App.    226, 

Vol.  XIX 


96  Pac.  395.  See  generally  the  title 
"Special  Interrogatories  to  Juries." 

[a]  See  form  of  special  questions  in 
Plvler  r.  Pacific  Portland  Cement  Co., 
152  Cal.   125,  92   Pac.  56. 

16.  Cal. — Vaughn  r.  California  Cent. 
Ry.  Co.,  83  Cal.  18,  23  Pac.  215.  111. 
Egmann  v.  East  St.  Louis  Connecting 
Ry.  Co.,  65  111.  App.  345  (affirmed,  170 
111.  538,  48  N.  E.  981,  62  Am.  St.  Rep. 
400);  East  St.  Louis  Connecting  Ry. 
Co.  V.  Gehring,  54  111.  App.  35.  Ind. 
Chicago,  etc.  R.  Co.  v.  Wilfong,  173 
Ind.  308,  90  N.  E.  307;  Baltimore,  etc. 
R.  Co.  r.  Paul,  143  Ind.  23,  40  N.  E. 
519,  28  L.  R.  A.  216;  Lake  Erie  &  W. 
R.  Co.  V.  Parrish,  46  Ind.  App.  577, 
93  N.  E.  450;  Southern  R.  Co.  r.  Buf- 
kins,  45  Ind.  App.  80,  82,  89  N.  E. 
326,  90  N.  E.  98;  Flutter  r.  New  York, 
C.  &  St.  L.  R.  Co.,  27  Ind.  App.  511, 
59  N.  E.  337.  And  see  Cincinnati,  H. 
&  D.  R.  Co.  V.  McCollum,  47  Ind.  App. 
184,  93  N.  E.  1033.  Kan.— Atchi.son, 
T.  &  S.  F.  R.  Co.  r.  Roth,  80  Kan.  752, 
104  Pac.  849;  American  Smelting  & 
Ref.  Co.  V.  Hoke,  74  Kan.  844,  85  Pac. 
S04;  National  Brass  Mfg.  Co.  v.  Raw- 
lings,  71  Kan.  246,  80  Pac.  628;  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Hamlin,  67 
Kan.  476,  73  Pac.  58,  14  Am.  Nog. 
Rep.  547;  Cherokee  &  P.  C.  &  M.  Co. 
r.  Britton,  3  Kan.  App.  292,  45  Pac. 
100.  Mich. — Malkowski  v.  Olfs,  161 
Mich.  303,  126  N.  W.  199.  Minn.— Vogt 
V.  ITonstain,  85  Minn.  160.  88  N.  W.  443. 
Neb.— Norfolk  Beet  Sugar  Co.  v.  Koch, 
52    Neb.    197,   71    N.    W.    1015.     N.   Y. 
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the  answers  to  interrogatories  can  be  held  to  overcome  the  general 
verdict,  the  facts  found  must  meet  and  negative  every  act  of  negli- 
gence charged  in  the  complaint,  and  must  leave  no  opportunity  for 
reconciling  such  facts  with  the  general  verdict  by  any  evidence  ad- 
missible within  the  issues.^'^  Special  findings  should  be  free  from 
ambiguity;^*  and  must  be  supported  by  the  evidence,^®  and  be  re- 
sponsive to  the  issues.^" 

In  some  jurisdictions  a  special  verdict  for  plaintiff  must  contain 
a  direct  finding  of  negligence  on  the  part  of  defendant,  and  that  such 
negligence  was  the  proximate  cause  of  plaintiff's  injury.^^ 

g.  Judgment.  —  The  judgment  in  such  an  action  is  governed  by 
the  general  rules  governing  judgments.^^ 

8.    Review.  —  The  rules  governing  the  review  of  actions  generally 


Manning  v.  Monaghan,  23  N.  T.  539; 
Hill  V.  Covell,  1  N.  Y.  522;  Walsh  v. 
Bowery  Sav.  Bank,  10  Civ.  Proc.  32. 
Ohio. — Lake  Shore  &  M.  S.  Ey.  Co.  v. 
Litz,  18  Ohio  Cir.  Ct.  653,  7  Ohio  Cir. 
Dec.  282.  Wash.— Stratton  v.  C.  H. 
Nichols  Lumb.  Co.,  39  Wash.  323,  81 
Pae.  831,  109  Am.  St.  Rep.  881.  Wis. 
Deisenrieter  v.  Kraus- Merkel  Malting 
Co.,  97  Wis.  279,  72  N.  W.  735;  Burns 
V.  North  Chicago  R.  M.  Co.,  60  Wis. 
541,  19  N.  W.  380;  Kearney  v.  Chicago, 
etc.  R.  Co.,  47  Wis.  144,  2  N.  W.  82. 
Wyo. — ^McBride  v.  Union  Pac.  Ry.  Co., 
3  Wyo.  247,  21  Pac.  687. 

See  also  the  titles  "Special  Inter- 
rogatories to  Juries;"   "Verdict." 

[a]  Under  the  rule  that  when  the 
findings  on  the  issues  are  contradictory 
the  verdict  cannot  stand,  when  in  re- 
sponse to  one  issue  the  jury  finds  there 
was  no  contributory  negligence,  and  in 
response  to  another  they  find  that  the 
plaintiff  knew  of  the  reckless  character 
of  his  fellow  servant  by  whose  negli- 
gence the  injury  occurred,  the  verdict 
cannot  stand.  Porter  v.  Western  North 
Carolina  R.  Co.,  97  N.  C.  66,  2  S.  E. 
581,  2  Am.  St.  Rep.  272. 

[bl  In  an  action  under  the  Federal 
Employers'  Liability  Act  when  the 
special  findings  found  the  plaintiff  was 
not  engaged  in  interstate  commerce,  a 
general  verdict  in  his  favor  cannot  be 
sustained.  Barker  v.  Kansas  City,  M. 
&  O.  Ry.  Co.,  94  Kan.  176,  146  Pac. 
358. 

17.  Tippecanoe  Loan  &  Tr.  Co.  v. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  57 
Ind.  App.  644,  104  N.  E.  866. 

18.  See  Keller  v.  Gaskill,  20  Ind. 
App.  502,  50  N.  E.  363;  Sherman  V. 
Menominee  River  Lumb,  Co.,  77  Wis. 
14,  45  N.  W.  1079. 


19.  Conn. — Morris  v.  Winchester  Re- 
peating Arms  Co.,  73  Conn.  680,  49  Atl. 
180.  Kan. — Kansas  Pae.  Ry.  Co.  v. 
Peavey,  34  Kan.  472,  8  Pac.  780.  Minn. 
Crane  v.  Chicago,  M.  &  St.  P.  R.  Co., 
83  Minn.  278,  86  N.  W.  328.  Tex. 
Westbrook  v.  Crowdus  (Tex.  Civ.  App.), 
58  S.  W.  195.  Wis.— Beyersdorf  v. 
Cream  City  Sash,  etc.  Co.,  109  Wis. 
456,  84  N.  W.  860;  Lagage  V.  Chicago, 
etc.  R.  Co.,  91  Wis.  507,  65  N.  W.  165. 

20.  MeCormick  Harvesting  Mach. 
Co.  V.  Sendzikowski,  72  111.  App.  402; 
Ervin  v.  Evans,  24  Ind.  App.  335,  56 
N.  E.  725. 

21.  Anderson  v.  Chicago  Brass  Co., 
127  Wis.  273,  106  N.  W.  1077;  Groth 
V.  Thomann,  110  Wis.  488,  86  N.  W. 
178;  Andrews  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  96  Wis.  348,  71  N.  W. 
372;  Rysdorp  v.  George  Pankratz  Lumb. 
Co.,  95  Wis.  622,  70  N.  W.  677; 
Kueera  v.  Merrill  Lumb.  Co.,  91  Wis. 
637,  65  N.  W.  374. 

[a]  The  finding  of  proximate  cause 
is  essential,  and  a  finding  that  defend- 
ant was  guilty  of  negligence  which 
caused  the  injury  is  not  sufficient.  Mait- 
land  V.  Gilbert  Paper  Co.,  97  Wis.  476, 
72  N.  W.  1124,  65  Am.  St.  Rep.  137; 
Deisenrieter  v.  Kraus-Merkel  Malting 
Co.,  97  Wis.  279,  72  N.  W.  735. 

22.  See  the  title   "Judgments." 

[a]  Judgment  Held  Responsive  to 
Issue. — See  Compton  Heights  Lndry. 
Co.  V.  General  Accident,  etc.  Assur. 
Corp.,  Ltd.,  195  Mo.  App.  313,  190  S. 
W.  382. 

[b]  There  may  be  a  verdict  and  a 
recovery  against  one  of  several  defend- 
ants, although  the  declaration  charges 
them  all  with  joint  negligence.  Lin- 
quist  V.  Hodges,  248  111.  491,  94  N.  E. 
94,  affirining  152  111.  App.  491. 
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obt-ain  in  suoh  actions.-^     Thus  the  rule  obtains  in  such  actions  that 
the  cause  will  not  be  reversed  upon  a  mere  harmless  error.^*    So  also, 


23.  See  the  following:  Ala. — Wood- 
■ward  Iron  Co.  v.  Wade,  192  Ala.  651, 
68  So.  1008;  Louisville  &  N.  R.  Co.  v. 
Young,  168  Ala.  551,  53  So.  213.  Colo. 
Kent  Mfg.  Co.  i".  Zimmerman,  48  Colo. 
388,  110  Pac.  187.  Conn.— Nolan  v. 
New  York,  etc.  R.  Co.,  70  Conn.  159, 
39  Atl.  115,  43  L.  R.  A.  305.  &a. 
East  Tennessee,  V.  &  G.  B.  Co.  v. 
Smith,  90  Ga.  558,  16  S.  E.  950.  111. 
Gleason  v.  M.  P.  Byrne  Construction 
Co.,  178  111.  App.  359.  la.— Spencer 
V.  Updike  Grain  Co.,  158  Iowa  31,  138 
N.  W.  820;  Bell  v.  Bettendorf  Axle  Co., 
146  Iowa  337,  125  N.  W.  170.  Kan. 
Walker  r.  Gillett,  59  Kan.  214,  52  Pac. 
442.  Mass. — Gagnon  v.  Seaconnet  Mills, 
165  Mass.  221,  43  N.  E.  82.  Mich. 
Wiers  v.  Shaw-Walker  Co.,  171  Mich. 
324,  137  N.  W.  145.  Minn. — Dench- 
field  r.  Minneapolis,  etc.  R.  Co.,  114 
Minn.  58,  130  N.  W.  551.  Mo.— Mad- 
den r.  Missouri  Pac.  Ry.  Co.,  192  S.  W. 
455.  Mont. — Hollenback  r.  Stone,  etc. 
Engineering  Corp.,  46  Mont.  559,  129 
Pac.  1058;  Molt  v.  Northern  Pac.  R. 
Co.,  44  Mont.  471,  120  Pac.  809.  N.  M. 
Friday  v.  Santa  Fe  Cent.  R.  Co.,  16 
N.  M."  434,  120  Pac.  316.  N.  Y.— Gold 
V.  Froman,  175  App.  Div.  815,  162  N. 
Y.  Supp.  500.  Pa. — Benllev  r.  Cramer, 
137  Pa.  244,  20  Atl.  709.  Porto  Rico. 
Marquez  v.  New  York  &  P.  R.  Steam- 
ship Co.,  17  Porto  Rico  521.  Tenn. 
Ferguson  v.  Phoenix  Cotton  Mills,  106 
Tenn.  236,  61  S.  W.  53.  Wash.— Hall 
f.  Northwest  Lumb.  Co.,  61  Wash.  351, 
112  Pac.  369.  Wis.— Beach  r.  Bird  & 
Wells  Lumb.  Co.,  135  Wis.  550,  116 
N.  W.  245.  Wyo. — Carney  Coal  Co.  i'. 
Benedict,  21  Wyo.  163,  120  Pac.  1024. 
And  see  generally  the  titles  "Ap- 
peals;" "New  Trial;"  "Review;" 
"Writ  of  Error." 

[a]  Whore  defendant  at  the  close 
of  plaintifif's  case  moved  to  dismiss 
the  complaint  on  the  ground  that  facts 
sufficient  to  sustain  the  cause  of  action 
had  not  been  shown,  the  absence  of 
notice  of  injury  may  be  raised  on  ap- 
peal. Johnson  v.  Roach,  8.3  App.  Div. 
351,  82  N.  Y.  Supp.  203,  13  N.  Y.  Ann. 
Cas.  86. 

[b]  When  the  cause  was  tried  upon 
the  theory  that  plaintifif's  contributory 
negligence  was  alleged  as  a  defense, 
the  parties  are  precluded  on  the  ap- 
peal from  presenting  the  objection  that 
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the  pleading  is  insufficient.  Perry  v. 
Angelus  Hospital  Assn.,  172  Cal.  311, 
156'  Pac.  449. 

24.  See  the  following:  Ala.— De 
Soto  Coal  M.  &  D.  Co.  v.  Hill,  179  Ala. 
186,  60  So.  583;  Maddox  r.  Chilton 
Warehouse  &  Mfg.  Co.,  171  Ala.  216, 
55  So.  93;  Louisville  &  N.  R.  Co.  v. 
Young,  168  Ala.  551,  53  So.  213.  Ark. 
Southern  Anthracite  Coal  Co.  i'.  Hodge, 
99  Ark.  302,  139  S.  W.  292.  Cal. 
Brown  v.  Sharp-Hauser  Contracting 
Co.,  159  Cal.  89,  112  Pac.  874;  Mor- 
gan I'.  J.  W.  Robinson  Co.,  157  Cal. 
348,  107  Pac.  695.  Colo.— National 
Fuel  Co.  t\  Green,  50  Colo.  3u7,  115 
Pac.  709.  Fla. — Southern  Tupentine 
Co.  V.  Douglass,  61  Fla.  424,  54  So. 
3S5.  Idaho. — Knauf  v.  Dover  Lumb. 
Co.,  20  Idaho  773,  120  Pac.  157;  Ma- 
loney  v.  Winston  Bros.  Co.,  18  Idaho 
740,  111  Pac.  1080,  47  L.  R.  A.  (N.  S.) 
634.  m.— Eldorado  Coal  &  C.  Co.  v. 
Swan,  128  111.  App.  237.  Ind.— De- 
catur V.  Eady,  115  N.  E.  577.  la. 
Latmau  v.  Douglass  &  Co.,  149  Iowa 
699,  127  N.  W.  661;  Bavles  v.  Savery 
Hotel  Co.,  148  Iowa  29,  126  N.  W. 
808.  Kan. — Reynolds  r.  New  Century 
Min.  Co.,  90  Kan.  208,  133  Pac.  844; 
Chandler    r.    Bowcrsock,    81    Kan.    606, 

106  Pac.  54.  Ky.— Louisville  &  N.  R. 
Co.  V.  Mitchell,  173  Ky.  622,  191  S.  W. 
465;  Paducah  Box,  etc.  Co.  r.  Parker, 
143  Kv.  607,  136  S.  W.  1012,  43  L.  R. 
A.  (N.  S.)  179.    Me.— Elliott  r.  Sawvcr, 

107  Me.  195,  77  Atl.  782.  Md.— Penn- 
sylvania Steel  Co.  V.  Nace,  113  Md. 
460,  77  Atl.  1121,  45  L.  R.  A.  (N.  S.) 
281.  Mich. — Lewis  v.  Detroit  Vitrilied 
Brick  Co.,  164  Mich.  489,  129  N.  W. 
726.  Minn. — Vaneff  v.  Great  Northern 
R.  Co.,  120  Minn.  18,  138  N.  W.  1027; 
Denchfield  r.  Minneapolis,  etc.  R.  Co., 
114  Minn.  58,  130  N.  W.  551;  Lee 
V.  H.  N.  Leighton  Co.,  113  Minn.  373, 
129  N.  W.  767.  Mo.— Corby  r.  Mis- 
souri &  Kan.  Tel.  Co.,  231  Mo.  417,  132 
S.  W.  712;  Christy  i:  Wabash  R.  Co., 
195  Mo.  App.  232,  191  S.  W.  241; 
Plumlce  V.  Swan  Mach.  Co.  (Mo. 
App.),  189  S.  W.  580.  Mont.— Kinseo 
V.  North  Butte  Min.  Co.,  44  Mont. 
445,  120  Pac.  797;  Stewart  i'.  Pitts- 
burg, etc.  Copper  Co.,  42  Mont.  200, 
111  Pac.  723.  Neb.— Mitchell  r.  Omaha 
Packing  Co.,  92  Neb.  496,  138  N.  W. 
739;   Metz  v.  Chicago,  etc.  R.   Co.,  88 
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the  verdict  or  findings  in  such  a.  suit  will  not  be  disturbed  by  the 
appellate  court  where  there  is  evidence  to  support  it.^' 

II.  EEMEDIES  OF  MASTER  OR  EMPLOYER.  — A.  For 
Breach  of  Contract  by  Servant.  —  1.  Civil  Remedies.  —  The  gen- 
eral rule  is  that  the  enforcement  of  rights  growing  out  of  a  contract 
of  service  is  outside  the  proper  scope    of    equitable    jurisdiction  j^^ 


Neb.  459,  129  N.  W.  904.  Nev.— Hoch- 
schultz  V.  Potosi  Zinc  Co.,  33  Nev.  198, 
110  Pac.  713.  N.  H.— Vigneault  v. 
Winchester  Tannery  Co.,  76  N.  H.  196, 
81  Atl.  407.  Okla.— St.  Louis  &  S.  F. 
E.  Go.  V.  Rushing,  31  Okla.  231,  120 
Pac,  973.  Ore. — Love  v.  Chambers 
Lumb.  Co.,  64  Ore.  129,  129  Pac.  492; 
Vanyi  v.  Portland,  etc.  Mills  Co.,  63 
Ore.  520,  128  Pac.  830.  Tex.— South- 
western Tel.  &  Tel.  Co.  v.  Coffey  (Tex. 
Civ.  App.),  163  S.  W,  112;  Missouri, 
K.  &  T.  R.  Co.  V.  Barber  (Tex.  Civ. 
App.),  163  S.  W.  116.  Utah.— Bunker 
V.  Union  Pac.  R.  Co.,  38  Utah  575,  114 
Pac.  764.  Vt. — Blanchard  ;;.  Vermont 
Shade  Roller  Co.,  84  Vt.  442,  79  Atl. 
911.  Wis. — Krawieeki  v.  Kieckhefer 
Box  Co.,  151  Wis.  176,  138  N.  W.  710; 
Schmolt  V.  H.  W.  Wright  Lumb.  Co., 
145  Wis.  577,  130  N.  W.  499. 

And  see  generally  2  Standard  Proc. 
457,  et  seq. 

[a]  Defendant  could  not  complain 
of  instructions  upon  contributory  neg- 
ligence more  favorable  to  it  than  law 
of  case  warranted.  Von  Boeckmann  v. 
Corn  Products  Ref.  Co.,  274  111,  605, 
113  N.   E.   902. 

25.  See  the  following:  Ala. — Steph- 
ens V.  Pierson,  8  Ala.  App.  626,  62 
So.  969.  Ark.— St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Owens,  103  Ar.k.  61,  145  S.  W. 
879.  Fla. — Atlantic  Coast  Line  R.  Co. 
V.  Swatts,  65  Fla.  398,  62  So.  213.  HI. 
Kumorowski  v.  Armour  &  Co.,  198  111. 
App.  306.  Ind.— Cincinnati  Gas,  C.  C. 
&  M.  Co.  V.  Underwood,  60  Ind.  App. 
351,  107  N.  E.  28.  la.— Bell  v.  Betten- 
dorf  Axle  Co.,  146  Iowa  337,  125  N.  W. 
170.  Kan.— St.  Louis  &  S.  F.  R.  Co. 
V.  Morris,  76  Kan.  836,  93  Pac.  153, 
13  L.  R.  A.  (N.  S.)  1100.  Ky.— Cen- 
tral City  Ice,  etc.  Co.  v.  Tuck,  143 
Ky.  346,  136  S.  W.  642.  La.— Gunn  v. 
Tremont  Lumb.  Co.,  133  La.  335,  62 
So.  945;  Berry  v.  Louisiana  Sawmill 
Co.,  129  La.  688,  56  So.  639.  Mich. 
MacDonald  v.  Freeman  Mfg.  Co.,  160 
Mich.  380,  125  N.  W.  352;  Lund  v. 
Sargent  Mfg.  Co.,  158  Mich.  3,  122 
N.  W.  372.  Minn. — Leionen  v.  Oliver 
I.  Min.  Co.,  108  Minn.  337,  121  N.  W. 


1107.  Mo. — McElhiney  v.  Friedman- 
Shelby  Shoe  Co.,  158  Mo.  App.  318, 
138  S.  W.  60.  Mont.— Monson  v.  La 
France  Copper  Co.,  43  Mont.  65,  114 
Pac.  778.  Neb.— Hjelm  v.  Volz,  87  Neb, 
97,  127  N.  W.  211.  N.  Y.— Eddery  v. 
Interborough  R.  Transit  Co.,  172  App. 
Div.  882,  156  N.  Y.  Supp.  317.  Okla. 
Enid  El.  &  Gas  Co.  r.  Decker,  .36  Okla. 
367,  128  Pac.  708.  Ore.— Love  v. 
Chambers  Lumb.  Co.,  64  Ore.  129,  129 
Pac.  492.  S.  D.— Cannon  ('.  South  Da- 
kota C.  R.  Co.,  29  S.  D.  433,  137  N.  W. 
347.  Utah. — Speight  v.  Rocky  Moun- 
tain, etc.  Tel.  Co.,  36  Utah  483,  107 
Pac.  742.  Va. — Millboro  Lumb.  Co.  V. 
Donald,  120  Va.  150,  90  S.  E.  618. 
Wash. — Rosellini  v.  Salsich  Lumb.  Co., 
71  Wash.  208,  128  Pac.  213.  Wis. 
Northwestern  Iron  Co.  v.  Industrial 
Comm.,  154  Wis.  97,  14,2  N.  W.  271, 
Ann.  Cas.  1915B,  877,  L.  R.  A.  1916A, 
366. 

And  see  generally  2  Standard  Proc. 
434  et  seq. 

[a]  Issue  of  contributory  negligence 
would  not  be  inquired  into  in  Kansas 
City,  M.  &  O.  R.  Co.  v.  Finke  (Tex. 
Civ.  App.),  190  S.  W.  1143. 

26.  See  the  following:  U.  S. — Boyer 
V.  Western  Union  Tel.  Co.,  124  Fed. 
246,  249.  Ala. — Roquemore  v.  Mitchell 
Br6s.,  167  Ala.  475,  52  So.  423.  Conn. 
Wm.  Rogers  Mfg.  Co.  V.  Rogers,  58 
Conn.  356,  20  Atl.  467,  18  Am.  St.  Rep. 
278,  7  L.  R.  A.  779.  HI.- Welty  v. 
Jacobs,  171  111.  624,  630,  49  N.  E.  723, 
40  L.  R.  A.  91,  afflrming  64  111.  App. 
285.  la.— H.  W.  Gossard  Co.  v.  Crosby, 
132  Iowa  15-5,  109  N.  W.  483,  6  L.  R, 
A.  (N.  S.)  1115.  Md.— Burton  v.  Mar- 
shall, 4  Gill  487,  45  Am.  Dec.  171.  N.  Y. 
Hamblin  v.  Dinneford,  2  Edw.  Ch.  529; 
Haight  V.  Badgeley,  15  Barb.  499; 
Stone  Cleaning  &  Painting  Union  v. 
Russell,  38  Misc.  513,  77  N.  Y.  Supp. 
1049.  Eng.— Whitwood  Chemical  Co. 
r.  Hardman  (1891),  2  Ch.  416  (overrul- 
inq  Montague  V.  Flockton,  L.  R.  16  Eq. 
189);  Kemble  v.  Kean,  6  Sim.  333; 
Robinson  &  Co.  v.  Heuer  (1898),  2  Ch. 
451,  496. 
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but  there  is  authority  to  the  effect  that  an  injunction  may  be  granted 
against  an  employee  who  has  broken  a  contract  of  employment; 
and  under  statute  in  some  jurisdictions  specitic  performance  of  a  con- 
tract by  the  servant  may  be  decreed.^^  Under  some  statutes  an  em- 
ployer may  maintain  an  action  for  an  accounting  against  the  servant 
relative  to'  property  received  by  the  employee  during  the  existence  of 
the  employment.-® 

When  these  remedies  are  available  the  procedure  generally  ap- 
plicable to  the  remedy  sought  is  to  be  followed.^" 

2.  Criminal  Remedies.  —  Statutes  in  some  jurisdictions  make  it  a 
crime  to  contract  with  another  to  perform  services  for  him,  with 
intent  to  procure  advances  of  money  or  other  tiling  of  value  thereby 
and  not  perform  the  service  after  obtaining  from  the  hirer  money 
or  other  thing  of  value.^^ 

Indictment  or  Information.  —  The  rules  generally  applicable  to  in- 
dictments and  informations  apply  in  prosecutions  under  such  statutes." 
A.  distinct  and  definite  contract  of  service  must  be  alleged."  It  must 
also  be  alleged  that  property  was  obtained  by  reason  of  defendant's 
having  entered  into  the  contract,^*  and  what  the  advances  or  property 
consisted  of.^'  The  indictment  must  contain  a  sufficient  description 
of  the  location  of  the  place  where  defendant  was  to  work;^«  and  must 


27.  See  the  following:  Ala.— Koque- 
more  v.  Mitchell  Bros.,  167  Ala.  475, 
52  So.  423.  Conn.— Wm.  Rogers  Mfg. 
Co.  V.  Rogers,  58  Conn.  356,  20  Atl. 
467,  18  Am.  St.  Rep.  278,  7  L.  R.  A. 
779.  Qa.— Buruey  r.  Ryle,  91  Ga.  701, 
17  S.  E.  986.  Mo. — E.  Jaccard  Jewelry 
Co.  v.  O'Brien,  70  Mo.  App.  432.  N.  Y. 
Daly  V.  Smith,  49  How.  Pr.  150;  Stro- 
bridge  Lithographing  Co.  V.  Crane,  58 
Hun  611,  12  N.  Y.  Supp.  898,  35  N.  Y. 
St.  473,  20  Civ.  Proc.  24;  Bronk  V. 
Riley,  50  Hun  489,  3  N.  Y.  Supp.  446; 
Universal  Talking  Mach.  Co.  f.  Eng- 
lish, 34  Misc.  342,  69  N.  Y.  Supp.  813; 
Hoyt  V.  Fuller,  19  N.  Y.  Supp.  962,  47 
N.  Y.  St.  504.  See  also  Duff  v.  Rus- 
aell,  133  N.  Y.  678,  31  N.  E.  622.  Ore. 
Cort  V.  Lassard,  18  Ore.  221,  22  Pac. 
1054,  17  Am.  St.  Rep.  726,  6  L.  R.  A. 
653.  Pa.— Philadelphia  Ball  Club  v. 
La.ioie,  202  Pa.  210,  51  Atl.  973,  90 
Am.  St.  Rep.  627,  58  L.  R.  A.  227. 
Eng. — De  Francesco  r.  Barnum,  L.  R. 
43  Ch.  Div.  165,  62  L.  T.  N.  S.  40,  38 
W.  R.  1S7;  Lumley  i'.  Wagner,  1  De 
G.,  M.  &  G.  604,  21  L.  J.  Ch.  898,  16 
Jnr.  871,  42  Eng.  Reprint  687. 

See  also  Tavlor  Iron  &   Steel  Co.  v. 
Nichols,  70  N."  J.  Eq.  541,  61   Atl.  946. 

28.  See    Louisiana    Civ.    Code,    1909, 
art.  170,  and  generally  the  statutes. 

29.  See    the    statutes,    and    Sumner 
V.  Nevin,  4  Cal.  App.  347,  87  Pac.  1105. 
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[a]  But  the  right  to  an  accounting 
is  to  be  determined  from  the  situation 
of  the  parties  with  reference  to  the 
accounts  and  not  because  of  any  par- 
ticular relation  which  one  bears  to  the 
other.  Coward  v.  Clanton,  122  Cal.  451, 
55  Pac.  147;  Sumner  v.  Nevin,  4  Cal. 
App.    347,    87    Pac.    1105. 

30.  See  generally  the  titles  "Ac- 
count and  Accounting;"  "Injunc- 
tions;"  "Specific  Performance." 

31.  See  generallv  the  statutes,  and 
Abrams  v.  State,  126  Ga.  591,  55  S.  E. 
497;  also  Bailev  v.  Alabama,  219  U.  S. 
219,  31  Sup.  Ct.  145,  55  L.  ed.  191, 
holding  Alabama  statute  unconstitu- 
tional. 

S2.  See  generally  the  title  "Indict- 
ment  and   Information." 

33.  Thorn  r.  State,  13  Ga.  App.  10, 
78  S.  E.  853;  M;ison  V.  Terrell,  3  Ga. 
App.  348,  60   S.   E.   4. 

[a]  The  employer's  name  must  be 
alleged.  Dorsev  v.  State,  111  Ala.  40, 
20  So.  629. 

34.  Tennyson  V.  State,  97  Ala.  78, 
12  So.  391;'Copeland  v.  State,  97  Ala. 
30,  12  So.  181. 

35.  Campbell  v.  State,  121  Ga.  167, 
48  S.  E.  920. 

36.  Hurt  V.  State,  18  Ga.  App.  144, 
88  S.  E.  921;  Gatlin  r.  State,  16  Ga. 
App.  232,  84  S.  E.  973;  Solomon  V. 
State,  14  Ga.  App.  115,  80  S.  E.  215; 
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also  allege  that  defendant's  failure  to  perform  his  contract  of  labor 
or  to  repay  advances  made  to  him  was  without  good  and  sufficient 
cause  "  It  is  not  necessary  to  allege  that  the  term  of  service  had 
expired  before  the  filing  of  the  indictment.^^  Nor  is  an  indictment 
subjeet  to  demurrer  for  failure  to  allege  when  the  service  was  to  be 
performed.^®  Loss  or  damage  is  an  essential  ingredient  of  the  offense 
and  must  be  alleged.*" 

B.  For  Injuries  to  Servant  or  Employee.  —  1.  Generally. 
When  the  master  suffers  damage  by  reason  of  the  action  of  a  third 
person  in  inflicting  an  injury  on  his  servant,  he  may  maintain  an 
action  for  the  recovery  thereof  against  such  third  person."  But  at 
common  law  the  m.aster  had  no  right  of  action  except  where  the  person 
injured  was  a  menial  servant.*^ 

Form  of  Action.  —  Case  is  the  appropriate  form  of  action  under  such 
circumstances.*^ 

2.  Declaration  or  Complaint.  —  The  existence  of  the  relation  of 
master  and  servant  at  the  time  of  the  injury  must  be  alleged  in  a 
declaration  or  complaint  in  such  a  suit,**  as  well  as  the  negligence 
of  the  defendant  resulting  in  the  injury,*^  and  a  loss  of  the  services 


Thorn  r.  State,  13  Ga.  App.  10,  7S  S. 
E.    853. 

37.  Mason  v.  Terrell,  3  Ga.  App.  348, 
60   S.   E.  4. 

S8.  Millinder  v.  State,  124  Ga.  452, 
52  S.  E.  760. 

39.  Baker  v.  State,  2  Ga.  App.  662, 
58  S.  E.  1114;  Harwell  v.  State,  2  Ga. 
App.   613,   58   S.   E.    1111. 

40.  Abrams  v.  State,  126  Ga.  591,  55 
S.  E.  497;  Millinder  v.  State,  124  Ga. 
452,  52  S.  E.  760. 

41.  Woodward  v.  Washburn,  3  Denio 
(N.  Y.)  369;  Martinez  v.  Gerber,  5  Jur. 
463,  10  L.  J.  C.  P.  314,  3  M.  &  G.  88, 
3  Scott  N.  R.  386,  42  E.  C.  L.  55,  133 
Eng.  Reprint  1069;  Robert  Mary's 
Case,  9  Coke  Ilia,  113a,  77  Eng.  Re- 
print 895. 

[a]  Where  a  master  loses  his  serv- 
ant's services  by  an  act  ex  delicto,  the 
master  ha>s  a  right  of  action  for  the 
loss  he  has  sustained.  Alton  c.  Mid- 
land Rv.  Co.,  11  Jur.  N.  S.  (Eng.)  672, 
19  C.  B.  N.  S.  213,  34  L.  J.  C.  P.  292, 
12  L.  T.  N.  S.  703,  13  W.  R.  918. 

42.  Burgess  v.  Carpenter,  2  S.  C.  7, 
16  Am.  Rep.   643. 

[a]  At  common  law  menial  servants 
and  their  masters  stood  in  loco  paren- 
tis. Burgess  v.  Carpenter,  2  S.  C.  7, 
16  Am.  Rep.  643. 

43.  "Woodward  v.  Washburn,  3  Denio 
(N.  Y.)  369;  Martinez  v.  Gerber,  5  Jur. 
463,  10  L.  J.  C.  P.  314,  3  M.  &  G.  88, 
3  Scott  N.  R.  386,  42  E.  C.  L.  55,  133 


Eng.  Reprint  1069.  See  also  Davis  V. 
Stannion,  2  Ld.  Raym.  1040,  92  Eng. 
Reprint  191;  Courtney  v.  Collet,  1  Ld. 
Raym.  272,  12  Mod.  164,  91  Eng.  Re- 
print 1079. 

[a]  In  all  cases  where  the  master 
has  recovered  the  injury  has  arisen 
from  a  wrong;  and  there  is  no  instance 
yhere  damages  have  been  given  in 
breach  of  contract.  Fairmount  &  Arch 
St.  P.  R.  Co.  V.  Stutler,  54  Pa.  375,  93 
Am.  Dec.  714;  Alton  v.  Midland  Rwy. 
Co.,  11  Jur.  N.  S.  (Eng.)  672,  19  C.  B. 
N.  S.  213,  34  L.  J.  C.  P.  292,  12  L. 
T.  N.  S.  703,  13  W.  R.  918.  See  gen- 
erally the  title  "Case  (The  Action  of 
Trespass  on  the)." 

44.  Buck  v.  People's  St.  R.,  etc.  Co., 
46  Mo.  App.  555;  Matthews  v.  Missouri 
Pac.  R.  Co.,  26  Mo.  App.  75;  Dunn  v. 
Cass  Ave.,  etc.  R.  Co.,  21  Mo.  App.  188. 
And  see  Ames  v.  Union  R.  Co.,  117 
Mass.  541,  19  Am.  Rep.  426. 

fa]  If  the  relation  can  be  implied 
from  the  facts  alleged  the  complaint 
is  not  fatally  defective.  Buck  i'.  Peo- 
ple's St.  R.,  etc.  Co.,  46  Mo.  App.  555. 

[b]  That  the  servant  was  in  receipt 
of  wages  or  salary  need  not  be  alleged. 
Martinez  v.  Gerber,  3  M.  &  G.  88,  42 
E.  C.  L.  55,  5  Jur.  463,  10  L.  J.  C.  P. 
314,  3  Scott  N.  R.  386,  133  Eng.  Re- 
print 1069. 

45.  See  Ames  v.  Union  R.  Co.,  117 
Mass.  541,  19  Am.  Rep.  426. 
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of  the  sorvniit   in   (•(insc(nicnri'  dl"   \hr  injurios  nofrli^ontly  inflicted.*® 

3.  Verdict,  Findings  and  Judgment.  —  The  riUes  applical)le  gen- 
erally to  verdicts,''  findings  and  conclusions,"  and  judgments-''-'  apply 
in  actions  of  this  character.  The  same  is  true  ol'  proccctlings  to  enforce 
a  judgment.^" 

4.  Costs.  —  The  rules  applicable  generally  to  costs  obtain  in  such 

suits."^^ 

5.  ReviewB  in  such  suits  are  governed  by  the  rules  governing  re- 
views et-ncrally.^- 

C.  For  Interference  With  Servants  or  Employees.^''  —  1.  Civil 
Remedies.  —  When  by  virtue  of  a  valid  contract  the  relation  of  ma.s- 
ter  and  servant  exists,  the  master  may  maintain  an  action  against  any 
person  who  knowingly  and  wilfully  induces  the  servant  to  break  the 
contract  and  abandon  the  service.^*  Such  a  right  of  action  is  some- 
times conferred  by  statute.^^ 

The  artion  is  in  its  nature  ex  delicto.^"  the  rcMnedy  usually  being 
case."  If  the  servant  be  enticed  away  trespass  will  lie.'^  Relief  by 
injunction  is  sometimes  granted.'^^ 


46.  Sec  Ames  f.  Union  R.  Co.,  117 
Mass.  541,  ]9  Am.  Rep.  426. 

47.  See  the  title   "Verdict."' 

48.  See    S    Standard    Proc.    991    et 


seq 


scq. 
50 


49.  See  14  Standard  Proc.  749  et 
See  15  Standard  Proc.  701  et 
See  generally  5  Standard  Proc. 


seq. 

51 

74G. 

52.  See  siioh  titles  as  "Appeals;" 
"Certiorari;"  "New  Trial;"  "Re- 
view;"  "Writ  of  Error." 

53.  By  labor  unions,  see  the  title 
"Labor  Unions." 

As  to  seduction  of  servant,  see  the 
title   "Seduction." 

54.  U.  S. — Milburne  v.  Byrne,  1 
Cranch  C.  C.  2?.9,  17  Fed.  Cas.  No. 
9,542.  Ga. — Emploving  Printers'  Club 
r.  Do.-tor  Blosscr  Co.,  122  Ga.  509,  50 
S.  E.  30."!,  lOG  Am.  St.  Rep.  I.'i7.  69  L. 
R.  A.  90;  Caldwell  v.  O'Neal,  117  Ga. 
775,  45  S.  E.  41;  .Jones  r.  Blocker,  4.'? 
Ga.  3.31.  111.— Hays  i;.  Borders,  6  111. 
46.  La. — Dii'kson  v.  Diekson,  33  La. 
Ann.  1261.  But  see  Kline  r.  Eiibanka, 
109  La.  241,  33  So.  211.  Mass.— Walker 
V.  Cronin,  107  Mass.  555;  Bnttorfu'ld  r. 
Ashley,  6  Cush.  249.  N.  H.— Bi.\l.v  r. 
Dunlap,  56  N.  H.  456,  22  Am.  i?rp. 
475.  N.  J.— Noiee  r.  Brown,  .-^9  N.  .1. 
L.  569.  See  Frank  v.  Horold,  63  N.  J. 
Eq.  443,  52  Atl.  152.  N.  Y.— Scidmore 
r.  Smith,  13  .Johns.  322;  Ilai^'ht  r. 
Badgeley.  15  Barb.  499.  N.  C— Ilns- 
kins   r.  Roygter,  70  N.   C.   601,   16  Am. 
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Rep.  7S0.  Tex.— J.  S.  Brown  Hard- 
ware Co.  V.  Indiana  Stove  Wks.,  96 
Tex.  45.S,  73  S.  W.  800,  reversing  69 
S.  W.  805.  See  also  Raymond  r.  Yar- 
rington,  96  Tex.  443,  72  S.  VV.  580,  73 
S.  VV.  800,  97  Am.  St.  Rep.  914,  62  L. 
R.  A.  962.  Eng.— Lundey  v.  Gye,  22 
L.  J.  Q.  B.  N.  S.  463,  17  Jur.  827,  2 
El.  &  Bl.  216,  75  E.  C.  L.  216,  118  Eng. 
Reprint  750  (leading  case);  Templeton 
r.  Ru.ssell,  1  Q.  B.  (1893)  715,  57  J. 
P.  676,  62  L.  J.  Q.  B.  412,  4  Rep.  376, 

41  Wklv.  Rep.  565,  69  L.  T.  N.  S.  78; 
Bowen  i:  Hall,  6  Q.  B.  D.  333,  45  J. 
P.  373,  50  L.  J.  Q.  B.  305,  44  L.  T. 
N.   S.   75,   29   Wkly.   Rep.   367. 

But  see  Bourlier  r.  Macauley,  91  Ky. 
135,  15  S.  W.  60,  34  Am.  St.  Rep.  17^1, 
11  L.  R.  A.  550,  in  which  a  distinction 
is  made  between  classes  of  servants. 

55.  See  the  statutes,  and  Boyson  r. 
Thorn,  98  Cal.  578,  582,  33  Pac.  492,  21 
L.  R.   A.  233. 

fal  The  Statutory  Remedy  Is  Cum- 
ulative.— Si  idmoro  r.  Smith,  13  .luhus. 
(N.   Y.)    322. 

56.  See  Huff  r.  Watkins,  20  S.  C. 
477. 

57.  Bixby  r.  Dunlap,  56  N.  H.  456, 
22  Am.  Rep.  47."i;  Scidmore  i;.  Smith, 
1:5  Johns.  (N.  Y.)   322. 

58.  Haiiiht  v.  Badgeley,  15  Barb. 
(N.  Y.)   499. 

59.  Luinicv  r.  Wagner,  1  Dc  G.  M. 
&  G.  604.  16  Jur.  871,  21  L.  .L  Ch.  898, 

42  Enir.  RcMiriiit  6S7.  See  generally  tho 
title  "Labor  Unions." 
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Declaration  or  Complaint.  —  The  complaint  must  allege  knowledge  of 
the  employment  of  the  servant,^"  or  a  continuation  of  the  employment 
after  notice  thercof.*^^ 

2.  Criminal  Remedy.  —  Statutes  sometimes  make  it  a  penal  offense 
to  interfere  with  the  relation  of  master  and  servant  by  enticing  away 
the  employees  of  the  master  or  otherwise  interfering  with  such  re- 
lation.^^ 

Indictment  or  Information.  —  The  rules  applicable  generally  to  indict- 
ments and  informations  apply  in  these  proceedings.*'^  All  the  facts 
and  circumstances  essential  to  the  offense  should  be  alleged.®*  The 
existence  of  a  valid  contract  of  employment  at  the  time  of  the  commis- 
sion of  the  illegal  act  must  be  alleged  f^  as  well  as  actual  employment 
thereunder  J''*'  and  that  the  matter  complained  of  was  done  without 
the  consent  of  the  employer,"^  who  should  also  be  named  f^  and  if 
necessary  designated  as  a  firm,  corporation,  etc.*^^  The  nature  of  his 
business  should  also  be  averred.'^''  The  indictment  must  state  facts 
showing  tliat  the  servant  enticed  away  was  within  the  statute."  The 
indictment  should  state  the  fall  name  of  the  employee,  or  contain  an 
averment  that  it  is  unknown.'^"  In  accordance  with  the  general  rule, 
an  indictment  is  usually  sufficient  if  it  states  the  offense  in  the  lan- 
guage of  the  statute,  although  the  facts  which  constitute  the  offense 


60.  Mass. — Biitterfield  r.  Ashley,  6 
Cu.sh.  249.  N.  J,— Clark  v.  Clark,  63 
N.  J.  L.  1,  42  All.  770.  Eng,— Fawcet 
V.  Beavres,  2  Lev.  63,  83  Eng.  Reprint 
451. 

See  also:  U.  S. — Sherwood  v.  Hall, 
3  Sunm.  127,  21  Fed.  Cas.  No.  12,777. 
Md.— Ferguson  i:  Tucker,  2  Har.  &  G. 
182.  Vt.— Conant  v.  Eaymond,  2  Aik. 
243.  Eng.— Blake  v.  Lanyon,  6  T.  R. 
221,  101    Eng.  Reprint  521. 

61.  Butteriield  v.  Ashley,  6  Cush. 
(Mass.)    249. 

62.  See  the  statutes,  and  Murrell  v. 
State,  44  Ala.  367. 

63.  See  generally  12  Standard  Proc. 
53   et  seq. 

64.  Fischer  v.  State,  101  Wis.  23, 
76  N.  W.  594.  See  also  Triplett  v. 
State,  80  Miss.  379,  31  So.  743. 

[a]  The  better  practice  is  to  insert 
a  count  for  enticing  the  servant  away 
and  also  a  count  for  employing  or  har- 
boring. Butterficld  v.  Ashley,  6  Cush. 
(Mass.)    249. 

05.  Murrell  v.  State,  44  Ala.  367; 
State  r.  Harwood,  104  N.  C.  724,  10  S. 
E.    171. 

[a]  Form  of  Contract. — (1)  The  in- 
dictment need  not  allege  whether  the 
contract  is  written  or  oral  (Mondschein 
f.  State,  55  Ark.  3S9,  IS  S.  W.  383; 
State  V.  Harwood,  104  N.  C.  724,  10  S. 
E.  171),   (2)    except  where  the  statute 


limits  prosecutions  to  cases  where  the 
contract  is  written.  Roseberry  i'.  State, 
50  Ala.  IGO;  Murrell  r.  State,  44  Ala. 
367.  Compare  Mondschein  v.  State  55 
Ark.  389,  18  S.  W.  383. 

|b]  Term  of  Contract. — Under  the 
Alabama  statute  (Code,  1907,  §6850), 
it  is  necessary  to  allege  that  the  con- 
tract was  for  a  term  not  exceeding  one 
year.  Lee  v.  State,  3  Ala.  App.  131,  57 
So.   1032. 

66.  Jackson  v.  State  (Miss.),  13  So. 
935;  Breeland  V.  State,  79  Miss.  527, 
31    So.    104. 

67.  Prestwood  v.  State,  87  Ala.  147, 
6  So.  392;  Jackson  v.  State  (Miss.),  13 
So.  935;  Ward  v.  State,  70  Miss.  245, 
12  So.  249. 

68.  Hudson  v.  State,  46  Ga.  624; 
Breeland  v.  State,  79  Miss.  527,  31  So. 
JO*. 

69.  Breeland  v.  State,  79  Miss.  527, 
31    So.    104. 

70.  Breeland  v.  State,  79  Miss.  527, 
31  So.  104. 

71.  See  Jackson  v.  State  (Miss.),  13 
So.    935. 

[a]  When  the  statute  makes  it  an 
offense  to  entice  away  a  "laborer," 
an  affidavit  failing  to  charge  that  the 
person  who  was  enticed  away  was  a 
laborer  is  fatallv  defective.  Jackson 
V.  State  (Miss.),'l3  So.  935. 

72.  Roseberry  v.  State,  50  Ala.  160. 
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are  charged  in  the  alternative ;"  but  it  is  sometimes  necessary  to  state 
facts  showing  the  lawful  employment  of  the  servant,  it  not  being 
sufficient  iiktcIv  to  use  the  bintxuairr  of  the  statute."* 

III.     REMEDIES  FOR  INJURIES  TO  TfflRD  PERSONS. -A. 

Generally. The   form  of  action  to  be   instituted  by   one   injured 

through  the  acts  of  a  servant  is  sometimes  case,"^  and  sometimes  tres- 
pass." The  remedy  is  the  same  against  special  peace  officers,"  except 
where  by  reason  of  a  bond  given  by  the  employee,  the  remedy  is  upon 
the  bond.'*  The  existence  of  a  statutory  remedy  does  not  impair  the 
remedy  at  common  law.'^^ 

B.  Parties.  —  The  courts  are  hopelessly  m  confusion  as  to  the 
right  to  maintain  an  action  jointly  against  the  servant  and  master 
for  the  tort  of  the  former.^^  In  some  jurisdictions  this  right  is  de- 
nied-^^  in  other  jurisdictions  they  cannot  be  joined  where  the  master 
is  not  personally  concerned  in  the  negligence  either  by  his  presence 
at  the  time  or  by  the  act  having  been  done  at  his  express  direction  f^ 


73.  Murrell  i;.  State,  44  Ala.  367. 
See  generally  12  Standard  Prog.  447, 
et  seq.  ,        ,    . 

[a]  Where  the  words  employed  m 
the  statute  are  u-sed  in  describing  the 
offense,  it  is  not  necessary  to  set  forth 
the  means  by  which  the  enticing  was 
accomplished.  State  v.  Harwood,  104 
N    C.  724,  10  S.  E.  171, 

74.  Lutor  V.  State,  32  Tex.  Crini. 
69,  22  S.  W.  140. 

75.  Citv  Delivery  Co.  v.  Henry,  139 
Ala  161,  34  So.  389;  Johnson  v.  Castle- 
man,  2  Dana  (Ky.)  377;  also  4  Stand- 
ard Proc    627. 

[a]  A  complaint  alleging  the  oc- 
currence of  the  injury  through  the  neg- 
ligence of  defendant's  servant  is  m 
case  Citv  Deliverv  Co.  v.  Henry,  139 
Ala.   161, '34  So.   389. 

76.  See  the  cases  cited  infra,  this 
note,  and  generally  the  title  "Tres- 
pass. '  '• 

[a]  A  complaint  alleging  that  the 
injury  was  caused  by  the  wanton,  wil- 
ful, or  intentional  act  of  defendant  s 
servant  is  in  trespass.  City  Delivery 
Co.  V.  Henry,  139  Ala.  161,  34  So.  389. 
See  also  Birmingham  So.  R.  R.  Co.  v. 
Gunn,  141  Ala.  372,  37  So.  329.  Com- 
pare Southern  R.  Co.  v.  Yancy,  141 
Ala.  246,  37  So.  341. 

77.  Dickson  v.  Waldron,  13.'5  Ind. 
507,  34  N".  E.  506,  35  N.  E.  1,  41  Am. 
St    Rep.   440,   24  L.   R.   A.   483. 

78.  Healoy  v.  Lathrop,  178  Mass. 
151,  59  N.  E.  653.  86  Am.  St.  Rep.  471. 

79.  Revnolds  v.  Hanrahan,  100  Mass. 
313. 

80.  See   generally    the    title    "rar- 

ties." 

Vol.  XIX 


As  to  parties  when  tort  is  committed 
by  wife,  seo  11  Standard  Proc.  740. 

81.  Gustafson  v.  Chicago,  R.  I.  &  P. 
Rv.  Co.,  128  Fed.  85;  Bryce  v.  Southern 
R^  Co.,  125  Fed.  958;  Kelly  v.  Chicago 
&  A.  R.  Co.,  122  Fed.  286;  Gableman  v. 
Peoria,  D.  &  E.  R.  Co.,  82  Fed.  790; 
Landers  v.  Felton,  73  Fed.  311;  McNe- 
mar  r.  Cohn,  115  111.  App.  31;  Herman 
Berghoff  Brewing  Co.  v.  Przbylski,  82 
111.  App.  361,  overruling  Johnson  V. 
Magnuson,  68  111.  App.  448.  Compare 
Republic  Iron  &  Steel  Co.  r.  Lee,  227 
111.  246,  81  N.  E.  411;  Consolidated  Ice 
Mach.   Co.  r.   Kiefer,  26   III.   App.   466. 

82.  U.  S.— Hukill  V.  Mavsville  &  B. 
S.  R.  Co.,  72  Fed.  745;  Warax  r.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.,  72  Fed. 
637  (explainintj  Hukill  v.  Chesapeake, 
etc.  R.  Co.,  65  Fed.  138;  Powers  r. 
Chesapeake  &  O.  R.  Co.,  65  Fed.  129); 
Buettel  V.  Chicago,  etc.  Ry.  Co.,  26 
Fed.  50.  Conn. — Bailey  v.  Bussing,  37 
Conn.  349.  Me. — Campbell  v.  Portland 
Sugar  Co.,  62  Me.  552,  16  Am.  Rep. 
503.  Mass. — Mulchey  r.  Methodist  Re- 
ligious Soc,  125  Mass.  487;  Parsons  v. 
Winchell,  5  Cash.  592,  52  Am.  Dec.  745. 
But  see  Ilewett  r.  Swift,  3  Allen  420. 
N.  H.— Page  v.  Parker,  40  N.  H.  47,  68. 
Ohio.— Clark  v.  Fry,  8  Ohio  St.  358, 
377,  72  Am.  Dec.  590;  Seelen  v.  Ryan, 
2  Cinn.  Rep.  158. 

[a]  "A  joint  action  cannot  be 
maintained  against  master  and  servant 
in  any  ''ase  where  the  master's  liabil- 
ity for  the  wrongful  and  negligent  act 
of  the  servant  arises  solely  and  only 
from  the  legal  relation.ship  existing  be- 
tweon  them  und(>r  the  rule  of  respond- 
eat suiierior,  and  not  by  reason,  or  be- 
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while  in  others  they  may  be  joined.,^^  though  the  employee  is  not  a 
necessary  party.^*  They  may  also  be  made  joint  parties  where  the 
negligent  act  of  the  servant  amounts  to  misfeasance.^^     This  is  also 


cause  of,  the  master's  personal  parti- 
cipation in  such  wron!?ful  or  negligent 
act."  French  v.  Central  Const.  Co., 
76  Ohio  St.  509,  81  N.  E.  751,  12  L.  E. 
A.   (N.  S.)   669. 

[b]  When  the  master  is  guilty  of 
actual  negligence,  the  master  and  serv- 
ant mav  be  joined.  Mclntyre  v.  South- 
ern R."  Co.,  131  Fed.  985;  Shaffer  v. 
Union  Brick  Co.,  128  Fed.  97. 

83,  U.  S.— Thomas  v.  Great  North- 
ern E.  Co.,  147  Fed.  83,  77  C.  C.  A. 
255;  Davenport  v.  Southern  B.  Co.,  135 
Fed.  960,  68  C.  C.  A.  444  (reversing 
124  Fed.  983);  American  Bridge  Co.  v. 
Hunt,  130  Fed.  302,  64  C.  C.  A.  548; 
Eiser  v.  Southern  E.  Co.,  116  Fed.  215. 
Ala. — Central  of  Georgia  Ey.  Co.  v. 
Carlock,  196  Ala.  659,  72  So.  261.  Ark. 
City  Elect.  St.  Ey.  Co.  v.  Conery,  61 
Ark.  381,  33  S.  W.  426,  54  Am.  St. 
Eep.  262,  31  L.  E.  A.  570.  Ind.— Hinds 
V.  Harbou,  58  Ind.  121;  Wright  V. 
Compton,  .53  Ind.  337;  Southern  E.  Co. 
V.  Sittasen  (Ind.  App.),  74  N.  E.  898. 
Ky.— Pugh  r.  Chesapeake  &  O.  Ey.  Co., 
101  Ky.  77,  39  S.  W.  695,  72  Am.  St. 
Rep.  3*92;  Martin  v.  Louisville  &  N.  E. 
Co.,  95  Ky.  612,  26  S.  W.  801;  Illinois 
C.  E.  Co.  V.  Houchins,  28  Ky.  L.  Eep. 
499,  89  S.  W.  530,  133  Am.  St.  Eep. 
205,  1  L.  E.  A.  (N.  S.)  375;  Hlinois 
C.  E.  Co,  V.  Coley,  28  Kv.  L.  Rep.  336, 
S9  S.  W.  234,  1  L.  R.  A.  (N.  S.)  370. 
lia, — Fuller  v.  Tremont  Lumb.  Co.,  114 
La.  266,  38  So.  164,  108  Am.  St.  Eep, 
348.  Mich.— Cuddy  v.  Horn,  46  Mich. 
596,  10  N.  W.  32,  41  Am.  Eep.  178. 
N,  J. — Whalen  v.  Pennsylvania  E.  Co., 
73  N.  J.  L.  192,  63  Atl.  993;  Newman 
V.  Fowler,  37  N.  J.  L.  89.  N.  Y. 
Phelps  V.  Wait,  30  N.  Y.  78;  Wright  v. 
Wilcox,  19  Wend.  343,  32  Am.  Dec. 
507;  Suvdam  v.  Moore,  8  Barb.  358; 
Montford  v.  Hughes,  3  E.  D.  Smith 
591;  Lynch  v.  Elektron  Mfg.  Co.,  94 
App.  Div.  408,  88  N.  Y.  Supp.  70.  N.  0. 
Hough  V.  Southern  E.  Co.,  144  N.  C, 
692,  57  S.  E.  469.  N.  D.— Eoyer  v.  Eas- 
niussen,  34  N.  D.  428,  158  N.  W.  988. 
Pa.— Bunting  v.  Hogsett,  139  Pa,  363, 
21  Atl.  31,  33,  34,  23  Am.  St.  Eep.  192, 
12  L.  E.  A.  268.  S.  0,— Carson  v.  South- 
ern Ey.,  68  S.  C.  55,  46  S.  E.  525  (af- 
frmed,  194  U.  S.  136,  24  Sup.  Ct.  609, 
48  L.  ed.  907);  Gardner  v.  Southern  E. 
Co.,  65  S,  C.  341,  43  S.  E,  816;  Schum- 


pert  V.  Southern  R.  Co.,  65  S.  C.  332, 
43  S.  E.  813,  95  Am.  St.  Rep,  802.  Tex. 
Gulf,  C.  &  S.  F,  R.  Co,  V.  McWhirter, 
77  Tex.  356,  14  S.  W,  26,  19  Am.  St. 
Rep.  755;  Wilkins  v.  Ferrell,  10  Tex, 
Civ.  App.  231,  30  S.  W.  450.  Wash, 
Morrison  v.  Northern  Pac,  R,  Co,,  34 
Wash,  70,  74  Pac.  1064;  McHugh  v. 
Northern  Pac.  R.  Co.,  32  Wash,  30,  72 
Pac.  450.  Wis.— Greenberg  v.  Whit- 
comb  Lumb.  Co.,  9a  Wis.  225,  63  N.  W. 
93,  48  Am.  St.  Rep.  911,  28  L.  R.  A. 
439,  Eng, — Moreton  v.  Hardern,  6 
Dowl,  &  Ry.  275,  4  Barn,  &  C.  223,  10 
E,  C.  L.  553,  107  Eng.  Reprint  1042, 
Compare  Whitamore  v.  Waterhoust,  4 
Car.  &  P.  383,  19  E.  C.  L.  566. 

See  also  Martin  v.  Louisville  &  N.  E. 
Co.,  95  Ky.  612,   26  S,  W.  801. 

[a]  On  the  theory  that  though  act- 
ing independently,  a  single  injury  was 
inflicted  and  that  master  and  servant 
are  joint  tort  feasors,  it  not  being  es- 
sential that  they  shall  have  acted  in 
concert.  Mayberry  v.  Northern  Pac. 
R,  Co.,  100  Minn.  79,  110  N,  W.  356,  12 
L.  R,  A.  (N.  S.)  675;  Matthews  v.  Dela- 
ware L.  &  W,  R.  Co.,  56  N.  J.  L.  34, 
27  Atl.  919,  22  L.  R.  A.  261.  But  see 
Trowbridge  r.  Forepaugh,  14  Minn.  133. 

[b]  Master  and  servant  may  be 
joined  where  by  legal  intendment  the 
servant  was  acting  under  the  master's 
direction.  Michael  v.  Alestree,  2  Lev. 
172,  4  Keb.   650,  83   Eng.   Reprint  504. 

84.  Frascone  v.  Louderback,  153 
App.  Div.  199,  138  N.  Y.  Supp.  370; 
Wilkins  v.  Ferrell,  10  Tex.  Civ.  App. 
231,  30  S,  W,  450,  See  also  Wright  v. 
Compton,  53  Ind.  337;  Radke  v. 
Schlundt,  30  Ind.  App.  213,  65  N.  E. 
770;  Phelps  V.   Wait,  30  N.  Y.  78. 

85.  U,  S.— Kelly  v.  Chicago  &  A.  R. 
Co.,  122  Fed.  286.  Ga.— Southern  R, 
Co,  V.  Grizzle,  124  Ga.  735,  53  S.  E, 
244,  110  Am,  St.  Rep.  191.  Mo.— Mc- 
Ginnis  v.  Chicago,  R,  I,  &  P.  Rv.  Co., 
200  Mo.  347,  98  S.  W,  590,  118  Am. 
St.  Rep.  661,  9  L.  R.  A.  (N.  S.)  880. 
Ohio.— Henshaw  v.  Noble,  7  Ohio  St. 
226. 

[a]  For  misfeasance  both  the  mas- 
ter and  servant  are  liable;  for  non- 
feasance the  servant  is  not  liable,  but 
the  master  is  under  the  rule  of  res- 
pondeat superior,  McGinnis  v.  Chi- 
cago, E.  I.  &  P.  Ry.  Co.,  200  Mo.  347, 
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permitted  where  the  statute  has  aholished  the  distinction  hetween 
trespass  and  trespass  on  the  ease.^"'  If  there  be  two  or  more  employees 
either  one  or  all  may  be  made  defendants." 

C.  Ple.vding.  —  1.  Declajation  or  Complaint.  —  Tlie  declaration 
or  complaint  in  an  action  by  a  third  person  for  injuries  received 
through  the  acts  of  a  servant  is  g-overned  in  the  main  by  the  general 
rules  governing  such  pleadings.^®  It  must  state  facts  showing  the 
existence  of  the  relation  of  master  and  servant, ^°  and  it  must  also 
appear  from  the  facts  stated  that  the  servant  was  acting  within  the 
scope  of  his  employment  at  the  time  of  the  injury ,^'^  or  in  pursuance 


9S  S.  W.  590,  118  Am.  St.  Eep.  G61,  9 
L.  R.  A.  (N.  S.)   880. 

86.  Ga. — Southern  Ey.  Co.  v.  Rey- 
nolds, 126  Ga.  657,  55  S.  E.  1039; 
Southern  R.  Co.  r.  Grizzle,  124  Ga.  7.35, 
53  S.  E.  244,  110  Am.  St.  Rep.  191; 
Central  of  Georgia  Rv.  Co.  r.  Brown, 
113  Ga.  414,  38  S.  E.' 989,  84  Am.  St. 
Rep.  250;  Southern  R.  Co.  r.  Miller,  1 
Ga.  App.  616,  57  S.  E.  1090.  Ky.— New 
Ellerslie  Fishing  Club  v.  Stewart,  123 
Ky.  S,  93  S.  W.  598,  9  L.  R.  A.  (N.  S.) 
475.  Wash. — Howe  v.  Northern  Pac. 
E.  Co.,  30  Wash.  569,  70  Pac.  1100,  60 
L.  R.   A.  949. 

87.  Fisher  v.  Cook,  125  Dl.  280,  17 
N.  E.  763. 

88.  See  generally  the  titles  "Dec- 
laration and  Complaint;"  "Negli- 
gence." 

[a]  Pleading  Evidence. — The  rate 
of  speed  at  which  a  wagon  was  being 
driven  by  the  servant  at  the  time  of 
the  injury  is  matter  of  evidence,  and 
hence  should  not  be  pleaded.  Lachen- 
brueh  r.  Cushman,  S7  N.  Y.  Supp.  476. 

[b]  Use  of  complaint  in  form  of 
common  counts,  suflicient.  Lewis  v. 
ChicaLTo,  St.  P.  &  K.  C.  Ry.  Co.,  35 
Fed.  G'J9. 

fc]  If  the  action  is  statutory  the 
facts  necessary  to  bring  the  case  with- 
in its  scope  jnust  be  alleged.  Tuller 
t;,  Voght,  13  111.  277. 

89.  See  the  following:  Ariz. — Ariz- 
ona Eastern  R.  Co.  r.  Brvan,  18  Ariz. 
106,  157  Pac.  376.  Colo.— Sagers  v. 
Nuckolls,  3  Colo.  App.  95,  32  Pac.  187. 
Mont. — EUinghouse  r.  Ajax  Live  Stock 
Co.,  51  Mont.  275,  152  Pac.  481. 

fa]  Only  those  facts  need  be  alleged 
as  are  noi'i^ss.nry  to  \\o  pmvcn  in  order 
to  establish  the  relationship.  Flaherty 
1'.  Butte  Electric  Rv.  Co.,  43  Mont.  141, 
115  Pac.  40. 

[b]  The  name  of  the  servant  need 
not  be  st.it rd.     Southern  R.  Co.  v.  Pra- 
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ther,  119  Ala.  588,  24  So.  836,  72  Am. 
St.  Rep.  949. 

90.  See  the  following:  Ala. — "Wise 
V.  Curl,  177  Ala.  324,  58  So.  286;  Ad- 
dington  V.  American  Casting  Co.,  186 
Ala.  92,  64  So.  614 ;  IMobile  &  O.  R.  Co.  v. 
Seals,  100  Ala.  308,  13  So.  917.  111. 
Thomas  r.  McGuinncss,  94  111.  App.  248. 
Ind. — Indianapolis  &  G.  Rapid  Transit 
Co.  V.  Derry,  33  Ind.  App.  499,  71  N. 
E.  912.  And  see  Louisville,  etc.  R.  Co. 
v.  Kendall,  138  Ind.  313,  36  N.  E.  415; 
Wabash  Ry.  Co.  v.  Savage,  110  Ind. 
156,  9  N.  E.  85.  Mass.— McC<inn  r. 
Tillinghast,  140  Mass.  327,  5  N.  E.  164. 
Mo. — Earning  r.  Metropolitan  St.  R. 
Co.,  157  Mo.  477,  57  S.  W.  268,  Snyder 
r.  Hannibal,  etc.  R.  Co.,  60  Mo.  413. 
N.  J.— Letts  r.  Hoboken  R.  E.,  etc. 
Co.,  70  N.  J.  L.  358,  57  Atl.  392.  N.  Y. 
Phillips  V.  Eosenthal-Eomagnoli  Co., 
170  App.  Div.  960,  155  N.  Y.  Supp.  175; 
Cullen  I.  Thomas,  150  App.  Uiv.  475, 
135  N.  Y.  Supp.  2^2;  Fisher  v.  Brooklyn 
Jockey  Club,  50  App.  Div.  446,  64  X. 
Y.  Supp.  6v);  Hamberg  i".  Singer  Mfg. 
Co.,  4  N.  Y.  Supp.  185.  See  also  Do- 
herty  v.  Lord,  8  Misc.  227,  28  N.  Y. 
Supp.  720,  59  N.  Y.  St.  445.  Ohio. 
O'Neill  V.  Baltimore,  etc.  E.  Co.,  2 
Ohio  Cir.  Ct.  504,  1  Ohio  Cir.  Dec.  610. 
R.  I. — Benton  r.  James  Hill  Mfg.  Co., 
26  E.  L  192,  58  Atl.  664.  Tex.— Weath- 
crford,  M.  W.  &  N.  W.  Rv.  Co.  v. 
Crutcher  (Tex.  Civ.  App.),  141  S.  W. 
137. 

See  also:  Ind. — E,adke  v.  Schlundt, 
30  Ind.  App.  213,  65  N.  E.  770.  la. 
Lewis  V.  Schultz,  98  Iowa  341,  67  N. 
W.  266.  Minn. — Campbill  r.  Northern 
Pac.  Ey.  Co.,  51  Minn.  488,  53  N.  W. 
76S.  Tex. — Missouri,  etc.  R.  Co.  v. 
Freeman  (Tex.  Civ.  App.),  73  S.  W. 
542,  rcKcrxed.  97  Tex.  394,  79  S.  W.  9. 

[al  Failure  to  allege  thnt  the  serv- 
ant or  agent  was  acting  within  the 
scope    of    his   employment    renders   the 
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of  the  master's  authority,  or  while  acting  in  his  interest,^^  where  the 
master  is  only  liable  in  such  case;  a  general  averment  to  that  effect 
being  a  conclusion  of  law  is  not  sufficient.''^  This  is  not  required  when 
the  action  is  against  the  servant.^'  When  the  injury  was  caused  by 
one  who  was  not  a  servant  of  the  defendant,  ratification  by  defendant 
must  be  alleged.'^*  When  the  action  is  in  trespass,  there  should  be 
direct  allegations  of  facts  either  that  the  master  directed,  participated 
in  or  authorized  the  act  of  the  servant.^^  It  is  sometimes  necessary  to 
allege  that  the  act  was  committed  negligently,^*'  or  wrongfully,^^  and 
that  such  negligence  be  stated  as  that  of  the  master.^^  The  complaint 
should  state  the  actual  known  facts  as  to  the  injuries  and  results 
with  such  reasonable  accuracy  as  the  circumstances  of  the  case  will 
permit.^® 


complaint     insufficient.       Morrison     v. 
Clark,  196  Ala.  670,  72  So.  305. 

[b]  This  is  expressed  by  an  allega- 
tion (1)  that  the  negligent  acts  of  the 
servant  complained  of  were  committed 
■while  he  was  in  the  regular  discharge 
of  his  duties  within  the  scope  of  his 
employer's  business  (Thompson  v 
Wright,  109  Ga.  466,  34  S.  E.  560.  See 
Cullen  V.  Thomas,  153  App.  Div.  797. 
138  N.  Y.  Supp.  600),  (2)  and  in  this 
respect  the  word  "being"  refers  to 
the  existence  of  the  relation  at  the 
time  of  the  commission  of  the  act. 
Henderson  v.  Chapman,  3  Ont.  Pr. 
(Can.)   331. 

[c]  An  allegation  that  a  wagon 
which  ran  over  plaintiff  belonged  to 
defendants  and  was  driven  by  one  of 
their  agents  or  servants  is  sufficient, 
although  it  does  not  otherwise  allege 
that  such  agent  or  servant  was  then 
engaged  in  the  defendant's  business. 
Birnbaum  v.  Lord,  7  Misc.  493,  28  N. 
Y.  Supp.  17,  58  N.  Y.  St.  54. 

I'd]  When  such  fact  may  be  reason- 
ably implied  from  the  allegations,  a  de- 
murrer to  evidence  will  not  lie.  Todd 
V.  Havlin,  72  Mo.  App.  565;  Voegeli  v. 
Piekel  Marble,  etc.  Co.,  49  Mo.  App. 
643. 

[e]  "Acts  done  by  a  servant  within 
the  scope  of  his  duties  and  in  further- 
ance of  the  master's  business  are 
deemed  the  acts  of  the  master  and 
may  be  pleaded  as  such."  Bolstad  v. 
Armour  &  Co.,  124  Minn.  155,  144  N. 
W.  462. 

91.  Phillips  V.  Rosenthal-Eomagnoli 
Co.,  170  App.  Div.  960,  155  N.  Y. 
Supp.  175.  Compare  Wells  v.  Kentucky 
Distilleries,  etc.  Co.,  144  Ky.  447,  138 
S.  W.  282,  in  action  by  child  of  ten- 
der years. 

92.  Snyder  v.  Hannibal  &  St.  J.  E. 


Co.,  60  Mo.  413;  Davis  v.  Houghtelin, 
33  Neb.  582,  50  N.  W.  765,  14  L.  R. 
A.  737.  See  also  Campbell  v.  Northern 
Pac.  R.  Co.,  51  Minn.  488,  53  N.  W. 
768. 

[a]  Whether  the  act  done  was  with- 
in the  scope  of  the  employment  is  a 
conclusion  to  be  drawn  from  the  facts; 
and  the  facts  upon  which  the  pleader 
rests  this  conclusion  must  be  set  out 
in  the  pleading  so  that  the  court  may 
see  if  it  is  warranted.  Letts  v.  Hobok- 
en  R.  R.,  etc.  Co.,  70  N.  J.  L.  358,  57 
Atl.    392. 

[b]  A  general  allegation  that  the 
master  by  his  servant  made  an  assault, 
is  overborne  by  a  statement  of  the 
actual  facts  showing  that  the  act  of 
the  servant  was  outside  the  scope  of 
his  emplovment.  Hudson  v.  Missouri, 
K.  &  T.  Ry.  Co.,  16  Kan.  470. 

93.  Hoffman  v.  Gordon  &  Bro.,  15 
Ohio  St.  211. 

94.  White  v.  Levi  &  Co.,  137  Ga.  269, 
73  S.  E.  376. 

95.  Thomas  v.  McGuinness,  94  HI. 
App.  248. 

96.  Brasher  v.  Kennedy,  10  B.  Mon. 
(Ky.)  28. 

[a]  Facts  showing  the  negligence  of 
the  servant  must  be  alleged.  Atchison, 
etc.  R.  Co.  te;.  O'Neill,  4&  Kan.  367,  30 
Pac.  470.    / 

97.  Banister  v.  Pennsylvania  Com- 
pany, 98  Ind.  220. 

98.  Brasher  v.  Kennedy,  10  B.  Mon. 
(Ky.)  28;  Shepard  v.  Wood,  116  App. 
Div.    861,    102   N.   Y.   Supp.   306. 

[a]  After  verdict  in  a  justice's 
court  a  complaint  alleging  that  the  de- 
fendant's servants  wilfully  and  negli- 
gently injured  plaintiff  is  sufficient. 
The  Pennsylvania  Co.  -v.  Rusie,  95  Ind. 
236. 

99.  City  Delivery  Co.  v.  Henry,  139 
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2.  Answer.  —  The  general  rules  governing  pleas  or  answers  obtain 
in  sueli  suits. ^ 

D.  Trial."  —  1.  Scope  of  Issues.  —  A  plea  of  the  general  issue 
is  not  sufficient  to  i)ennit  a  denial  oi"  the  relation  of  master  and 
servant.^  Under  a  general  denial  proof  that  the  person  responsible 
for   the   injury    was   an    independent   contractor   is    not     admissible.* 

2.  Questions  of  Law  and  Fact.^  —  In  accordance  with  the  general 
rule,  where  the  evidence  is  conflicting  the  questions  as  to  the  em- 
ployee's negligence,*^  plaintiff's  contributory  negligence,^  the  cause  of 
the"  injury ,«  whether  the  relationship  of  master  and  servant  existed 
at  the  time  of  the  injury,^  whether  the  defendant  was  an  independent 


Ala.  161,  34  So.  389;  Wilkins  v.  Fer- 
rell,  10  Tex.  Civ.  App.  231,  30  S.  W. 
450.  See  generally  the  title  "Injuries 
to  Persons  and  Property." 

[  a  I  The  complaint  need  not  describe 
In  detail  ami  with  great  particularity 
the  characteristics  and  consequences  of 
the  injuries  alleged  to  have  been  sus- 
tain-ed.  City  Delivery  Co.  v.  Henry,  139 
Ala.  161,  34  So.  389. 

1.  See  the  titles  "Answers;" 
"Pleas,"  ^nd  the  specific  titles. 

2.  See  generally  the  title   "Trial." 

3.  JCieahkowski  v.  Bostrom,  179  111. 
App.  73. 

4.  De  Sandro  r.  Missoula  Light  & 
Water  Co.,  48  Mont.  226,  136  Pac.  711. 

[a]  At  common  law  such  proof  was 
available  under  a  plea  of  "not  guilty." 
Mont. — De  Sandro  v.  Missoula  Light  & 
Water  Co.,  48  Mont.  226,  136  Pac.  711. 
N.  J.— Hall  V.  Snowhill,  14  N.  J.  L. 
551.  Pa. — Greenwalt  v.  Horner,  6  Serg. 
&  R.  71.  Tenn. — Plowman  v.  Foster,  6 
Coldw.  52.  Va. — Bibb's  Adnir.  v.  Nor- 
folk &  W.  R.  Co.,  87  Va.  711,  14  S.  E. 
163. 

5.  See  the  title  "Province  of  Judge 
and  Jury." 

6.  Ky. — ^Louisville  &  N.  R.  Co.  v. 
Tow,  23  Ky.  L.  Rep.  408,  63  S.  W.  27, 
66  L.  R.  A.  941.  Md.— Samuel  r. 
Novak,  99  Md.  558,  58  Atl.  19.  Minn. 
Donovan  v.  Tilden  Produce  Co.,  131 
Minn.  327,  155  N.  W.  104.  N.  H. 
Abbott  r.  Concord  &  M.  R.  R.,  69  N.  H. 
176,  44  Atl.  912.  N.  Y.— Diehl  V.  Rob- 
inson, 72  App.  Div.  19,  76  N.  Y.  Supp. 
252;  Krulder  V.  Woolverton,  11  Misc. 
537,  32  N.  Y.  Supp.  742,  aflinncd,  152 
N.  Y.  638,  46  N.  E.   1148. 

See   also   the   title    "Negligence." 

7.  St.  Louis,  L  M.  &  K.  R.  Co.  r. 
Coutch,  111  Ark.  5,  162  S.  W.  1103; 
Missouri,  etc.  R.  Co.  v.  Freeman  (Tex. 
Civ.    Apj).),    73    a    W.    542.     See    also 
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the    cases    cited    under    previous   note; 
also  the  title  "Negligence." 

8.  Samuel  v.  Novak,  99  Md.  558,  58 
Atl.  19. 

9.  See  the  following:  Ala. — Levine 
V.  Ferlisi,  192  Ala.  362,  68  So.  269; 
Stovall  V.  Corey  Highlands  Land  Co., 
189  Ala.  576,  66*So.  577.  D.  C— George 
A.  Fuller  Co.  r.  McCloskcy,  35  App. 
Cas.  595.  Md.— Sasker  v.  Waddell,  98 
Md.  43,  56  Atl.  399,  103  Am.  St.  Rep. 
374.  Mass. — Heywood  i".  Ogasapian, 
224  Mass.  203,  112  N.  E.  619;  Oulighau 
V.  Butler,  189  Mass.  287,  75  N.  E.  726; 
Preston  v.  Knight,  120  Mass.  5.  Minn. 
Langworthy  v.  Owens,  116  Minn.  342, 
133  N.  W.  866;  Gahagan  v.  Aerometer 
Co.,  67  Minn.  252,  69  N.  W.  914.  Mo. 
Sandifer  v.  Lynn,  52  Mo.  App.  553. 
N.  H.— Abbott  f.  Concord  &  ISI.  R.  R., 
69  N.  H.  176,  44  Atl.  912.  N.  J.— Mis- 
sell  V.  Hayes,  86  N.  J.  L.  348,  91  Atl. 
322.  N.  Y. — Howard  v.  Ludwig,  171 
N.  Y.  507,  64  N.  E.  172;  Stone  v. 
Western  Transp.  Co.,  38  N.  Y.  240; 
Zorn  V.  Pendleton,  163  App.  Div.  33, 
148  N.  Y.  Supp.  370;  Diel  f.  Henry 
Zeltner  Brew.  Co.,  30  App.  Div.  291, 
51  N.  Y.  Supp.  930;  Glavin  r.  Savarese, 
5  N.  Y.  Supp.  547,  25  N.  Y.  St.  1016; 
Dockweilcr  i\  American  Piano  Co.,  94 
Misc.  712,  160  N.  Y.  Supp.  270;  Spitzer 
r.  Nassau  Newspaper,  etc.  Co.,  20  Misc. 
327,  45  N.  Y.  Supp.  682,  affirmed,  44 
N.  Y.  Supp.  1129.  Ohio. — Lima  R.  Co. 
r.  Little,  67  Ohio  St.  91,  65  N.  E.  861. 
Pa. — Connor  v.  Pennsylvania  R.  Co.,  24 
Pa.  Super.  241.  S.  0.— Banks  v.  South- 
ern Express  Co.,  73  S.  C.  211,  53  S.  E. 
166. 

See  also  Grossbart  v.  Samuel,  65  N. 
J.  L.  543,  47  Atl.  501. 

[a]  It  should  only  be  taken  from 
the  jury  wlion  the  evidence  is  clear  and 
unequivocal.  Lane  V.  Both,  195  Fed. 
255,  115  C.  C.  A.  227. 
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contractor,^"  whether  the  person  causing  the  injury  was  the  servant 
of  an  independent  contractor,"  whether  the  contractee  is  liable  for 
the  acts  of  an  independent  contractor  and  his  servants/^  whether  the 
servant  was  acting  within  the  scope  of  his  employment,"  whether  the 


10.  See  the  following:  lU. — Arasmith 
V.  Temple,  11  lU.  App.  39.  Ky.— Wil- 
liams V.  National  Cash  Register  Co., 
157  Ky.  836,  164  S.  W.  112.  Md. 
Decola  v.  Cowan,  102  Md.  551,  62  Atl. 
1026.  Minn. — Zupoucic  v.  Val  Blatz 
Brew.  Co.,  131  Minn.  112,  154  N.  W. 
790;  Vosbeck  v.  Kellogg,  78  Minn.  176, 
80  N.  W.  957;  Rait  v.  New  England 
F.  &  C.  Co.,  66  Minn.  76,  68  N.  W. 
729;  Barg  v.  Bousfield,  65  Minn.  355, 
6S  N.  W.  45.  N.  Y.— Brophy  V.  Bart- 
lett,  108  N.  Y.  632,  15  N.  E.  368; 
Benedict  v.  Martin,  36  Barb.  288;  Gold- 
man I'.  Mason,  2  N.  Y.  Supp.  337,  18 
N.  Y.  St.  376.  N.  C— Cratt  V.  Albe- 
marle Timber  Co.,  132  N.  C.  151,  43 
S  E  597.  Tex. — Moore  v.  Kopplin 
(Tex.  Civ.  App.),  135  S.  W.  1033.  Va. 
Peele  r.  Bright,  119  Va.  182,  89  S.  E. 
238;  Emmerson  v.  Fay,  94  Va.  60,  26 
S  E.  386.  Wash.— Watson  v.  Hecla 
Min.  Co.,  79  Wash.  383,  140  Pac.  317; 
Glover  v.  Richardson  &  Elmer  Co.,  64 
Wash.  403,  116  Pac.  861.  W.  Va. 
Anderson  v.  Tug  River,  etc.  Co.,  59  W. 
Va.  301,  53  S.  E.  713.  Wis.— Carlson 
V.  Stocking,  91  Wis.  432,  65  N.  W.  58. 

[a]  "As  a  general  rule  it  is  for  the 
court  to  define  the  relation  of  inde- 
pendent contractor,  and  for  the  jury  to 
say  whether,  under  the  evidence  that 
relation  exists;  but  where  .  .  .  the 
evidence  admits  of  only  one  conclusion, 
a  verdict  to  the  contrary  cannot  be 
upheld."  Stagg  v.  Taylor's  Admx.,  119 
Va.  266,  89  S.  E.  237.  To  same  effect, 
Hedge  v.  Williamis,  131  Cal.  455,  63 
Pac.  721,  82  Am.  St.  Rep.  366. 

11.  See  the  following:  Cal.— Green- 
berg  V.  Western  Turf  Assn.,  148  Cal. 
126,  82  Pac.  684,  113  Am.  St.  Rep. 
216,  aifinned,  204  U.  S.  359,  27  Sup. 
Ct.  384,  51  L.  ed.  520.  Mass.— Ouli- 
ghan  V.  Butler,  189  Mass.  287,  75  N.  E. 
726.  Minn. — Witson  v.  Ames,  68  Minn. 
23,  70  N.  W.  793.  Mo.— Jewell  v.  Kan- 
sas Citv  Bolt,  etc.  Co.,  231  Mo.  176, 
132  S.  W.  703,  140  Am.  St.  Rep.  515. 
N.  Y. — Howard  v.  Ludwig,  57  App.  Div. 
94,  67  N.  Y.  Supp.  1095,  affirmed,  171 
N.  Y.  507,  64  N.  E.  172. 

See  also  Consolidated  Fireworks  Co. 
v.  Koehl,  190  HI.  145,  60  N.  E.  87, 
reversing  92  111.  App.  8. 


12.  Mo. — Appel  V.  Eaton,  etc.  Co.,  97 
Mo.  App.  428,  71  S.  W.  741.  N.  Y. 
Hart  V.  Ryan,  53  Hun  638,  6  N.  Y. 
Supp.  921,  3  Silv.  Sup.  415.  Pa.— Ber- 
berich  V.  Ebach,  131  Pa.  165,  18  Atl. 
1008. 

See  also  Matthews  v.  Great  Northern 
Rwy.  Co.,  81  Minn.  363,  84  N.  W.  101, 
83  Am.  St.  Rep.  383;  Benjamin  V. 
Metropolitan  St.  Ry.  Co.,  133  Mo.  274, 
34  S.    W.  590. 

13.  See  the  following:  U.  S.— Sey- 
bold  Mach.  Co.  v.  Feehan,  214  Fed. 
914,  131  C.  C.  A.  210;  De  Haven  v. 
Hennessey  Bros.  &  E.  Co.,  137  Fed. 
472,  69  C.  C.  A.  620.  Ala.— Highland 
Ave.,  etc.  R.  Co.  f.  Robinson,  125  Ala. 
483,  28  So.  28.  Ark.— St.  Louis  &  S. 
F.  R.  Co.  V.  Van  Zant,  101  Ark.  586, 
142  S.  W.  1144.  Cal. — Adams  i;.  Wiesen- 
danger,  27  Cal.  App.  590,  150  Pac.  1016. 
Colo. — Ward  v.  Teller  Reservoir,  etc. 
Co.,  60  Colo.  47,  153  Pac.  219.  Conn. 
Carrier  t\  Donovan,  88  Conn.  37,  89 
Atl.  894;  Thames  Steamboat  Co.  v. 
Housatonic  R.  Co.,  24  Conn.  40,  63  Am. 
Dec.  154.  111. — Swancutt  v.  W.  M. 
Trout  Auto  Livery  Co.,  176  111.  App. 
606.  la. — Sevbold  v.  Eisle,  154  Iowa 
128,  134  N.  W.  578,  Ann.  Cas.  1914A, 
1097;  Lewis  V.  Schultz,  98  Iowa  341, 
67  N.  W.  266.  Kan. — Thompson  v.  Ault- 
man  &  Taylor  Mach.  Co.,  96  Kan.  259, 
150  Pac.  587.  Md. — Philadelphia  B.  & 
W.  R.  Co.  V.  Stumpo,  112  Md.  571,  77 
Atl.  266;  Baltimore,  etc.  R.  Co.  v.  Deck, 
102  Md.  669,  62  Atl.  958;  Deck  V. 
Baltimore,  etc.  R.  Co.,  100  Md.  168, 
59  Atl.  650,  108  Am.  St.  Rep.  399; 
Baltimore  Cousol.  R.  Co.  v.  Pierce,  89 
Md.  495,  43  Atl.  940,  45  L.  R.  A.  527. 
Mass. — Drake  v.  Metropolitan  Mfg.  Co., 
223  Mass.  314,  111  N.  E.  873;  Mc- 
Keever  v.  Ratcliffe,  218  Mass.  17,  105 
N.  E.  552;  Reynolds  v.  Denholm,  213 
Mass.  576,  100  N.  E.  1006;  Collins  V. 
Wise,  190  Mass.  206,  76  N.  E.  657; 
Brough  V.  Towle,  187  Mass.  590,  73 
N.  E.  851;  McCarty  v.  Timmins,  178 
Mass.  378,  59  N.  e".  1038,  86  Am.  St. 
Rep.  490.  Mich. — Smaltz  v.  Boyce,  109 
Mich.  382,  69  N.  W.  21;  Schulte  v.  Hol- 
liday,  54  Mich.  73,  19  N.  W.  752.  Minn. 
Burnham  V.  Elk  Laundry  Co.,  121  Minn, 
1,    139   N.    W.    1069;    Donovan    v.    Til- 
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act  of  the  servant  had  been  ratified  by  the  master,^*  whether  the 
servant  was  incompetent  or  careless/^  whether  the  master  knew  or 
was  chargeable  witli  knowledge  thereof/^  are  all  for  tlie  jury.  So 
also  whether  an  appliance  used  by  the  servant  was  a  dangerous  in- 
strumentalitv  within  the  rule  holding  the  master  liable  for  injuries 
caused  by  a'  servant  in  the  use  thereof,  is  a  question  for  the  jury," 
as  is  the  question  whether  the  injury  intlieted  was  reasonably  to  have 
been  anticipated  as  a  probable  consequence  from  the  doing  of  the 
work  contracted  for.^^ 

But  if  the  facts  present  no  conflict  and  furnish  the  basis  for  but  a 
single  inference  and  that  favorable  to  the  master,  his  freedom  from 
liability  is  to  be  determined  by  the  court  as  a  question  of  law.^^  So 
also  whether  the  relationship  was  one  of  independent  contractor  is  a 


den  Produce  Co.,  131  Minn.  327,  155 
N.  W.  104;  Sina  v.  Carlson,  120  Minn. 
283,  139  N.  W.  601;  McLaughlin  v.  Clo- 
quet   Tie    &   Post    Co.,    119   Minn.   454, 

138  N.  W.  434,  49  L.  R.  A.  (N.  S.) 
544;  Waters  ;;.  Pioneer  Fuel  Co.,  52 
Minn.  474,  55  N.  W.  52,  38  Am.  St. 
Kep.  564.  Miss. — Barmore  v.  Vicks- 
burg  S.  &  P.  Ry.  Co.,  85  Miss.  426, 
38  So.  210,  70  L.  B.  A.  627.  Mo. 
Phillips  V.  Western  Union  Tel.  Co.,  194 
Mo.  App.  458,  184  S.  W.  958r;  Marshall 
V.  Taylor,  168  Mo.  App.  240,  153  S.  W. 
527.  Mont. — Ellinghouse  r.  Ajax  Live 
Stock  Co.,  51  Mont.  275,  152  Pac.  481. 
N.  Y. — Magar  r.  Hammond,  183  N.  Y. 
387,  76  N.  E.  474,  3  L.  E.  A.  (N.  S.) 
1038;  Girvin  V.  New  York  Cent.,  etc. 
R.  Co.,  166  N.  Y.  289,  59  N.  E.  921 
(affirming  52  App.  Div.  562,  65  N.  Y. 
Supp.  299);  Greene  v.  New  York  Cent., 
etc.  R.  Co.,  102  App.  Div.  322,  92 
N.  Y.  Supp.  424;  P.  Cox  Shoe  Mfg. 
Co.  V.  Gorsline,  63  App.  Div.  517,  71 
N.  Y.  Supp.  619;  Peterson  r.  Hubbcll, 
12  App.  Div.  372,  42  N.  Y.  Supp.  554; 
Freeman  r.  Hyman,  95  Misc.  591,  159 
N.  Y.  Supp.  774;  Dockweiler  v.  Amer- 
ican Piano  Co.,  94  Misc.  712,  160  N.  Y. 
Supp.  270.  N.  C. — Bueken  V.  South  & 
W.  R.  Co.,  157  N.  C.  443,  73  S.  E.  137; 
Jackson    v.    American    Tel.,    etc.    Co., 

139  N.  C.  347,  51  S.  E.  1015,  70  L.  R. 
A.  738.  Pa. — Williams  r.  Ludwig  Floral 
Co.,  252  Pa.  140,  97  Atl.  206;  Curran 
V.  Lorch,  243  Pa.  247,  90  Atl.  62;  Par- 
ker r.  Mathpson  Motor  Car  Co.,  241 
Pa.  461,  88  Atl.  653;  Brennan  r.  Mer- 
chant &  Co.,  20.T  Pa.  258,  54  Atl.  891; 
Blakor  r.  Philadelphia  Electric  Co.,  60 
Pa.  Super.  56.  S.  C — Redding  r.  South 
Carolina  R.  Co.,  3  S.  C.  1,  16  Am.  Rep. 
681.      S.   D.— Lovcjoy   v.   Campbell,   16 


S.  D.  231,  92  N.  W.  24;  Knight  v. 
Towlcs,  6  S.  D.  575,  62  N.  W.  964. 
Tex. — Lipscomb  r.  Houston  &  T.  C.  Ry. 
Co.,  95  Tex.  5,  64  S.  W.  923,  93  Am. 
St.  Rep.  804,  55  L.  R.  A.  869  (modifying 
62  S.  W.  954);  Perkins  Bros.  Co.  v. 
Anderson  (Tex.  Civ.  App.),  155  S.  W. 
556;  We.itherford,  M.  W.  &  N.  W.  Ry. 
Co.  r.  Cruti-her  (Tex.  Civ.  App.),  141 
S.  W.  137;  St.  Louis  Southwestern  R. 
Co.  r.  Mayfield,  35  Tex.  Civ.  App.  82, 
79  S.  W.  365.  Wash. — George  v.  Car- 
stens  Packing  Co.,  91  Wash.  637,  158 
Pac.  529;  Burger  v.  Taxicab  Motor  Co., 
66  Wash.  676,  120  Pac.  519;  Knefif  r. 
Sanford,  63  Wash.  503,  115  Pac.  1040. 
Wis. — Oakes  v.  Marshall-Wells  Hdw. 
Co.,  158  Wis.  165,  147  N.  W.  832; 
Ratcliffc  r.  Chicago,  M.  &  St.  P.  R.  Co., 
153  Wis.  281,  141   N.  W.  229. 

See  also  Nelson  Business  College  Co. 
V.  Llovd,  60  Ohio  St.  448,  54  N.  E. 
471.  71  Am.  St.  Rep.  729,  46  L.  R.  A. 
.".14;  Bergman  r.  Heudrickson,  106  Wis. 
434,  82  N.  W.  304,  80  Am.  St.  Rep. 
47. 

14.  Scibor  r.  Oregon- Washington  R. 
&  N.  Co.,  70  Ore.  116,  140  Pac.  629; 
Cobb  V.  Simon,  119  Wis.  597,  97  N.  W. 
276,  100  Am.  St.  Rep.  909. 

15.  Calumet  Electric  St.  Rv.  Co.  v. 
Peters,  88  111.  App.  112. 

16.  Calumet  Electric  St.  Ry.  Co.  V. 
Peters,  88  HI.  App.  112. 

17.  Barmore  r.  Vicksburg,  etc.  R. 
Co.,  85  Miss.  426,  38  So.  210,  70  L.  R. 
A.  627. 

18.  Samuel  r.  Novak,  99  Md.  558,  58 
Atl.  19.  See  also  Norwalk  Gaslight 
Co.  V.  Norwalk,  63  Conn.  495,  28  Atl. 
32. 

19.  Ellinghouse  r.  A.iax  Live  Stock 
Co.,  51  Mont.  275,  152  Pac.  481. 
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question  of  law  when  the  facts  are  undisputed  ;2°  and  on  undisputed 
facts,  or  when  but  one  inference  can  he  drawn  therefrom  the  question 
whether  the  servant  was  acting  within  the  scope  of  his  employment, ^^ 
or  whether  the  relationship  of  master  and  servant  existed,'^  is  one  for 
the  jury. 

3.  Instructions.  —  The  rules  applicable  generally  to  instructions 
in  civil  action  apply  to  actions  for  injuries  inflicted  on  third  persons 
by  a  servant. ^^ 

4.  Verdict  and  Judgment.  —  The  general  rules  governing  ver- 
dicts^* and  judgments-^  obtain  in  such  actions. 

Directing  Verdict.  —  In  accordance  with  general  rules,  when  the  evi- 
dence is  not  in  conflict  or  but  one  inference  can  be  drawn  therefrom, 
or  the  party  on  whom  the  burden  rested  to  prove  a  material  fact  fails 
to  do  so,  the  court  passes  thereon  and  may  direct  a  verdict  or  grant 
a  nonsuit;^"  a  nonsuit  or  a  directed  verdict  should  not  be  granted, 


20.  U.  S. — Huntt  f.  McNamee,  141 
Fed.  2D3,  72  C.  C.  A.  441.  Cal.— Green 
V.  Soule,  145  Cal.  96,  78  Pac.  337.  Okla. 
Tuskogee  Electric  Traction  Co.  v.  Hair- 
el,   46   Okla.  409,   148   Pac.   1005. 

[a]  Whether  one  contracting  to  do 
certain  work  in  constructing  a  build- 
ing was  an  independent  contractor  must 
be  determined  as  matter  of  law  from 
the  terms  of  the  contract.  Raxworthy 
V.  Heisen,  191  111.  App.  457.  See  Con- 
nolly v.  People's  Gas,  etc.  Co.,  260  111. 
162,"  102  N.  E.  1057,  reversing  177  111. 
App.  543. 

21.  Miss. — Barmore  V.  Vicksburg, 
etc.  R.  Co.,  85  Miss.  426,  38  So.  210, 
70  L.  R.  A.  627.  N.  Y.— Ochsenbein 
V.  Shaplev,  85  N.  Y.  214;  Collins  v. 
Butler,  83  App.  Div.  12,  81  N.  Y.  Supp. 
1074.  N.  C. — Fleming  r.  Tarboro  Knit- 
ting Mills,  161  N.  C.  436,  77  S.  E.  309. 
Pa. — Connor  r.  Pennsylvania  R.  Co.,  24 
Pa.  Super.  241.  Wis.— Ratcliffe  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  153  Wis. 
281,  141  N.  W.  229. 

[a]  A  verdict  may  properly  be  di- 
rected when  the  evidence  is  undisputed. 
Hall  V.  Poole,  94  Md.  171,  50  Atl.  703. 

22.  George  A.  Fuller  Co.  v.  Mc- 
Closkey,  35  App.  Cas.  (D.  C.)  595. 

23.  See  generally  13  Standard  Proc. 
698. 

[a]  When  there  is  a  conflict  in  the 
evidence  as  to  whether  a  servant  was 
acting  within  the  scope  of  his  employ- 
ment, an  instruction  as  to  the  existence 
of  a  presvimption  to  that  effect  is  er- 
roneous. Whimster  v.  Holmes,  177  Mo. 
App.  130,  164  S.  W.  236. 

[h]  What  constitutes  independent 
employment  is  matter  on  which  the 
court   should   give  appropriate   instruc- 


tions.     Emmerson    v.    Fay,    94   Va.    60, 

26  S.  E.  386. 
24.     See  the  title  "Verdict." 
[a]     Inconsistent  Verdicts.  —  (1)   A 

verdict  in  favor  of  an  independent  con- 
tractor and  against  the  master  is  not 
inconsistent  (Raxworthy  v.  Heisen,  191 
111.  App.  457),  (2)  nor  is  a  verdict 
inconsistent  because  it  finds  for  the 
jdaintiff  as  to  the  master  and  adversely 
as  to  the  servant.  Weil  v.  Hagan,  166 
Ky.  750,  179  S.  W.  835. 

25>  See  the  title  "Judgments." 
[a]  When  the  master  and  the  ser- 
vant whose  negligence  caused  the  in- 
jury are  tortfeasors,  a  judgment  against 
the  master  and  in  favor  of  the  servant 
is  improper  and  cannot  be  sustained. 
Hobbs  V.  Illinois  Cent.  R.  Co.,  171  Iowa 
624,  152  N.  W.  40,  L.  R.  A.  1917E, 
1023;  Sparks  v.  Atlantic  C.  L.  R.  Co., 
104  S.  C.  266,  88  S.  E.  739.  Compare 
National  Cash  Register  Co.  v.  Williams, 
161  Ky.  550,  171  S.  W.  162. 

26.  U.  S.— Doran  v.  Flood,  47  Fed. 
543.  la. — Hirschl  r.  .J.  I.  Case  Thresh- 
ing Mach.  Co.,  85  Iowa  451,  52  N.  W. 
363.  Md.— Hall  v.  Poole,  94  Md.  171, 
50  Atl.  703.  Mass.— McCarthy  v.  Tim- 
niins,  178  Mass.  378,  59  N.  E.  1038,  86 
Am.  St.  Rep.  490.  Minn. — Mouse  v.  A. 
N.  Kellogg  Newspaper  Co.,  58  Minn. 
406,  59  N.  W.  941.  N.  Y.— Fish  v. 
Coolidge,  47  App.  Div.  159,  62  N.  Y. 
Supp.  238;  Meighan  v.  Hollister,  28 
Jones  &  S.  139,  17  N.  Y.  Supp.  180, 
42  N.  Y.  St.  696;  Ditberner  v.  Rogers, 
13  Abb.  N.  C.  4S6,  66  How.  Pr.  35; 
Ferris  v.  Aldrich,  64  Hun  639,  19  N.  Y. 
Supp.  353,  47  N.  Y.  St.  40;  Kuebler 
V.  New  York,  60  Hun  584,  15  N.  Y. 
Supp.   187;   Walker   v.  Wilson,  49  Hun 
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liowevcr,  when  tho  evidenee  is  conflicting?  or  the  evidence  is  of  such  a 
character  tliat  different  inferences  may  properly  be  drawn  there- 
from.^^ 

5.  Reviews  in  such  suits  are  governed  by  the  rules  governing  re- 
views ircncrallv.-'"  „^ 

IV  PROCEEDINGS  UNDER  STATUTES  REGULATING  HOURS 
OF  SERVICE,  PAYMENT  OF  WAGES,  ETC.  —  A.  Civil  Remedies. 
1.  Generally.  —  The  statutes  now  in  force  liinitinj?  the  hours  of  service 
in  certain  lines  of  employment,-^  and  re^ulatinj?  tlie  time  and  manner 
of  paying  siilaries  or  wages  of  employees,-^"  usually  provide  not  only 
for  a  criminal  prosecution  for  a  violation  thereof,^^  but  for  the  re- 
covery of  a  statutory  penalty  for  a  violation  thereof.^^     When  the 


609,  2   N.  Y.   Supp.   154,  17   N.  Y.   St. 
557.     Wash. — VVeideman  r.  Taeoma  R., 
etc.  Co.,  7  Wash.  517,  35  Pac.  414. 
See  generally  the  title  "Verdict." 

27.  Cal.— Dixou  v.  Pluns,  31  Pac. 
931.  111. — Consolidated  Fireworks  Co. 
V.  Koehl,  190  111.  145,  60  N.  E.  87; 
Morris  r.  Chicago  Traction  Co.,  119  111. 
App.  527.  Mo. — Gavle  v.  Missouri  Car, 
etc.  Co.,  177  Mo.  427,  76  S.  W.  987. 
Mont. — Jensen  r.  Barbour,  15  Mont. 
5S2,  39  Pac.  906.  N.  H.— Abbott  t'. 
Concord  &  M.  R.  R.,  69  N.  H.  176,  44 
Atl.  912;  Rowell  r.  Boston,  etc.  R.  Co., 
68  N.  II.  358,  44  Atl.  488.  N.  J.— Wol- 
farth  V.  L.  Sternberg  &  Co.,  70  N.  J. 
L.  198,  56  Atl.  173;  Grossbart  V.  Sam- 
uel, 65  N.  J.  L.  543,  47  Atl.  501.  N.  Y. 
Crofoot  v.  Syracuse,  etc.  R.  Co.,  75 
App.  Div.  157,  77  N.  Y.  Supp.  389; 
Magar  v.  Hammond,  54  App.  Div.  532, 
67  N.  Y.  Supp.  63;  Fowler  v.  Holmes, 
3  N.  Y.  Supp.  816,  24  N.  Y.  St.  299. 
Ohio. — Nelson  Business  College  Co.  r. 
Llovd,  00  Ohio  St.  448,  54  N.  E.  471, 
71  Am.  St.  Rep.  729,  46  L.  R.  A.  314. 
Tex. — Lipscomb  v.  Houston  &  T.  C.  R. 
Co.,  95  Tex.  5,  64  S.  W.  923,  93  Am. 
St.  Rep.  804,  55  L.  R.  A.  869. 

Sec  the  title   "Verdict." 

28.  See  such  titles  as  "Appeals;" 
"Certiorari;"  "New  Trial;"  "Re- 
view;"   "Writ  of  Error." 

29.  See  generally  the  statutes,  and 
Worthington  v.  Breed,  142  Cal.  102,  75 
Pac.  675;  State  v.  Atkin,  64  Kan.  174, 
67  Pac.  519,  97  Am.  St.  Rep.  343,  af- 
firmed, 191  U.  S.  207,  24  Sup.  Ct.  124, 
48   L.   ed.   148. 

30.  See  generally  the  statutes,  and 
Fordvce  v.  Gorey,  69  Ark.  344,  65  S. 
W.  429. 

[a]  The  so  called  penalty  for  non- 
payment of  wages  is  in  reality  an 
award    of   punitive  or  exemplary   dam- 

Vol.  XIX 


ages,  and  is  an  exception  to  the  rule 
that  an  independent  and  separate  action 
cannot  be  maintained  for  such  dam- 
ages, but  are  only  to  be  received,  if 
at  all,  as  an  incident  to  the  claim  and 
judgment  for  actual  damages.  Morgan 
V.  St.  Louis,  1.  M.  &  S.  Ry.  Co.,  106 
Ark.  74,  152  S.  W.  1023;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Pickett,  70  Ark. 
226,  67  S.  W.  870;  Leep  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.,  58  Ark.  407,  25 
S.  W.  75,  41  Am.  St.  Rep.  109,  23 
L.  R.  A.  264. 

[b]  An  action  for  the  penalty  may 
be  instituted  though  the  wages  due 
were  paid  the  employe  prior  to  the 
commencement  of  the  action.  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Pickett,  70  Ark. 
226,  67  S.   W.   870. 

31.  See  iiifra,  IV,  B. 

32.  See  the  cases  cited  supra,  notes 
29  and  30. 

[aj  The  remedy  is  not  available  to 
employes  who  were  neither  employed 
nor  discharged  in  the  states  where  the 
statute  is  in  force;  and  the  fact  that 
a  portion  of  tho  service  was  per- 
formed in  the  state  is  not  sufficient. 
Louisiana  &  N.  W.  Rv.  Co.  V.  Phelps, 
70  Ark.  17,  6.')  S.  W.  709. 

[b]  The  statutes  sometimes  provide 
the  method  of  collecting  the  penalty. 
See  the  statutes,  and  Worthington  v. 
Breed,  142  Cal.  102,  75  Pac.  675. 

f  c]  Action  by  Assignee. — Under  some 
statutes  the  action  for  a  penalty  can- 
not be  brought  by  an  assignee  of  the 
emplove.  Chicago  &  S.  E.  Ry.  Co.  v. 
Glover,  159  Tnd.  166,  62  N.  E.  11. 

fd]  Presumptions. — There  is  no  pre- 
sumption tiiat  the  laws  of  another  state 
impose  a  penalty  for  failure  to  pay  the 
wages  of  an  emplove.  Louisiana  &  N. 
W.  Rv.  Co.  V.  Phelps,  70  Ark.  17,  65 
S.  W."709. 
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remedy  is  by  action  for  a    penalty,    it    is    deemed    a   civil    action.^^ 

2.  Pleadings.  —  The  general  rules  governing  declarations  or  com- 
plaints in  actions  for  penalties  obtain  in  such  suits.^*  It  is  sometimes 
necessary,  bv  reason  of  statute,  to  allege  that  the  employee  has  not 
waived  the  provisions  of  the  statute.^^  A  complaint  under  the  hours 
of  service  act  need  not  negative  all  possible  excuses  for  the  violations 
set  forth.2« 

In  an  action  to  recover  a  penalty  under  the  hours  of  service  act, 
the  defendant  must  allege  the  facts  constituting  a  defense  under  the 
statute  in  order  to  permit  proof  thereof.^^  The  averments  in  an 
answer  in  such  a  suit  explaining  the  delay  in  an  action  to  recover  a 
penalty  under  the  hours  of  service  act,  and  which  if  proven  would 
be  an  excuse  under  the  statute,  are  good  as  against  a  demurrer.^^ 

3.  Trial.  —  Questions  for  Juiy,  —  Whether  there  was  an  existing 
indebtedness  is  a  question  of  fact  and  should  be  submitted  to  the  jury 
in  an  action  based  on  non-payment  of  wages.^^  In  an  action  for  a 
penalty  under  the  hours  of  service  act,  the  question  whether  substan- 
tial and  opportune  periods  of  rest  were  allowed  is  for  the  jury.**' 

The  question  whether  a  delay  was  the  result  of  unavoidable  casualty 
should  also  as  a  rule  be  submitted  to  the  jury.'*^ 

Findings.  — Under  the  rule  that  every  fact  essential  to  a  plaintiff's 
recovery  must  be  stated  in  a  special  finding,  and  any  such  fact,  if  not 
stated,  must  be  deemed  found  against  him,  it  is  essential  under  some 
statutes  that  there  be  a  finding  showing  the  absence  of  a  contract 
which  would  waive  plaintiff's  right  to  recover  under  the  statute.*^ 

Verdict.43  —  In  an  action  to  recover  a  penalty  for  nonpayment  of 
wages,  a  verdict  for  one-half  the  statutory  penalty  is  error  of  which 
defendant  may  complain.** 


33.  United  Statesv:  Great  Northern 
Ey.  Co.,  220  Fed.^el^  136  C.  C.  A- 
238.  ^_ 

31.  See  generally  tEe  title  "Penal- 
ties, Forfeitures  and  Fines." 

35.  See  the  cases  cited  infra,  this 
note. 

[a]  In  Indiana  the  statute  does  not 
apply  where  there  is  a  written  con- 
tract for  the  payment  of  wages  con- 
trary to  the  provisions  of  the  statute 
and  it  is  essential  to  allege  the  ab- 
sence of  such  a  contract.  Baltimore  & 
O.  S.  W.  K.  Co.  V.  Harmon,  161  Ind. 
358,  68  N.  E.  589;  Toledo,  St.  L.  & 
W.  R.  Co.  V.  Long,  160  Ind.  564,  67 
N.  E.  259;  Chicago  &  S.  E.  Ry.  Co.  v. 
Glover,  159  Ind.  166,  62  N.  E.  11. 

36.  United  States  v.  Great  Northern 
Ry.  Co.,  220  Fed.  630,  136  C.  C.  A. 
238. 

37.  Great  Northern  Ry.  Co.  v. 
United  States,  218  Fed.  302,  134  C.  C. 
A.  98,  L.  R.  A.  1915D,  408. 

[a]    In  the  absence  of  such  a  plea 


proof  of  such  facts  are  inadmissible. 
Great  Northern  Ry.  Co.  v.  United 
States,  218  Fed.  302,  134  C.  C.  A.  98, 
L.  R.  A.  1915D,  408. 

38.  United  States  v.  Southern  Pac. 
Co.,  220  Fed.  745,  136  C.  C.  A.  351. 

39.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Pickett,  70  Ark.  226,  67  S.  W.  870. 

40.  Southern  Pac.  Co.^  v.  United 
States,  222  Fed.  46,  137  C.  C.  A.  584; 
United  States  v.  Northern  Pac.  R.  Co., 
213  Fed.  539. 

41.  United  States  v.  Lehigh  Valley 
R.  Co.,  219  Fed.  532,  135  C.  C.  A.  282; 
United  States  v.  Delaware,  L.  &  W. 
R.  Co.,  218  Fed.  608,  134  C.  C.  A.  366. 
And  see  United  States  v.  Kansas  City 
Southern  R.  Co.,  202  Fed.  828,  121  C. 
C.  A.  136. 

42.  Chicago  &  S.  E.  Ry.  Co.  v. 
Glover,  159  Ind.  166,  62  N.  E.  11. 

43.  See  generally  the  title  "Ver- 
dict." 

44.  Burden  v.  Woodside  Cotton  Mills, 
104  S.  C.  435,  89  S.  E.  474. 
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4.  Costs  and  Attorney's  Fees.  —  The  general  rules  governing  costs 
in  such  suits  obtain  in  aetions  tor  penalties  under  this  class  of  stat- 
utes.*^ 

Attorney's  Fees, —  Some  statutes  provide  for  the  recovery  of  attor- 
ney's fees  in  such  suits.*"  ... 

B.  Criminal  Remedies.  — 1.  Generally.  —  Statutes  limiting  the 
hours  of  service  in  certain  employments,"^  and  prescribing  rules  to  be 
observed  by  employers  in  paying  the  salaries  or  wages  of  employees/^ 
usually  make  violations  thereof  a  misdemeanor  at  least,  ^  Similarly, 
^-.tatutes  for  the  protection  of  employees  in  mines  make  their  violation 
punishable  by  criminal  prosecution,"^  as  do  statutes  requiring  railroad 
companies  to  keep  their  tracks  and  switclies  in  such  condition  as  to 
prevent  their  employees  being  in.iured,^''  and  to  protect  employees  en- 
n-no-pd  in  operating  cars  during  certain  winter  months." 
"  2.  Indictment,  Information  or  Complaint.  —  Violations  of  such 
statutes  are  usuallv  prosecuted  by  complaint  before  a  justice  of  the 
peace,  and  the  same  general  rules  governing  the  charging  of  an  offense 
triable  upon  complaint  obtain."  And  when  such  offenses  are  to  be 
prosecuted  by  indictment  or  information  the  rules  applicable  generally 
to  such  pleadings  apply."    Thus  an  information  is  ordinarily  sufficiont 


45.  Soo  generally  the  titles  "Costs;" 
"Penalties,  Forfeitures  and  Fines." 

46.  See  the  statutes;  also  Toledo 
St.  L.  &  VV.  R.  Co.  V.  Long,  160  lud. 
564,  67  N.  E.  259;  Chicago  &  S.  E. 
Ewy.  Co.  V.  Glover,  159  lud.  166,  62 
N.  E.  11. 

[a]  In  Indiana  attorneys'  fees  can- 
not be  recovered  in  the  absence  of  an 
allegation  in  the  complaint  showing  the 
absence  of  a  contract  waiving  the 
benefits  of  the  statute.  Toledo,  St.  L. 
&  W.  K.  Co.  V.  Long,  160  Ind.  564,  67 
N.  E.  259. 

47.  See  the  statutes,  and  Holden  v. 
Hardy,  169  U.  S.  366,  18  Sup.  Ct.  383, 
42  L.  ed.  780;  State  v.  Davis,  43  Wash. 
116,  86  Pac.  201. 

48.  See  the  statutes,  and  Ky. — Com. 
V.  Hillside  Coal  Co.,  109  Ky.  47,  58 
S.  W.  441.  Mass. — Com.  v.  Dunn,  170 
Mass.  140,  49  N.  E.  110.  Mo.— State 
V.  Balch,   178   Mo.   392,   77   S.    W.   547. 

49.  See  the  statutes,  ana  State  v. 
Murlin,  137  Mo.  297,  38  S.  W.  923; 
State  V.  Anaconda  Copper-Min.  Co.,  23 
Mont.  498,  59  Pac.  584. 

50.  See  the  statutes,  and  Com.  v. 
niinois  Cent.  R.  Co.,  21  Ky.  L.  Rep. 
1342,  55  S.  W.  10,  requiring  frogs  to 
be  repaired. 

51.  Sec  the  statutes,  and  State  v. 
Whitaker,   160   Mo.   59,  60   S.   W.    1068. 

52.  Sec  generally  12  S-taxdard  Pboc, 
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'!S8,  and  State  v.  Davis,  43  Wash.  116, 
8G   Pac.   201. 

[a]  Negativing  Exceptions. — A  com- 
plaint for  the  violation  of  the  eight 
hour  day  law  on  public  work,  except 
in  case  of  emergency,  need  not  neg- 
ative the  exception  as  to  such  emerg- 
ency, that  being  a  matter  of  defense 
when  not  contained  in  the  enacting 
clause  of  the  act.  State  v.  Davis,  43 
Wash.  116,  86  Pac.  201.  See  generally 
12  Standard  Proc.  350. 

53.  See  generally  12  Standard  Proc. 
294,  and  Com.  i\  Reinecke  Coal  Min. 
Co.,  117  Kv.  885,  79  S.  VV.  287;  State 
V.  Murlin,  137  Mo.  297,  38  S.  W.  923, 
prosecution  for  violation  of  statute  for 
protection,  of  miners. 

[a]  In  an  indictment  under  a  stat- 
ute prohibiting  any  person  or  corpora- 
tion contracting  with  the  state  or  a 
municipal  corporation  from  requiring 
more  than  eigTit*  hours'  work  for  a 
day's  labor,  the  indictment  is  filially 
defective  unless  it  charges  that  the 
contractor,  either  by  express  agree- 
ment or  by  force  of  the  statute,  con- 
tracted not  to  require  more  than  ei^lit 
hours'  lal)or,  and  an  indictment  which 
fails  to  charge  any  actual  or  implied 
stipulation  to  that  effect  in  the  con- 
tract, or  charge  that  the  contract  was 
made  subsequent  to  the  enactment  of 
the  statute  is  defective  and  a  demur- 
rer thereto  will  be  sustained.     People 
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that  follows  the  lan^nag^e  of  the  statute,  in  specifically  charging  the 
oftVnse.^*  It  is  essential  that  facts  be  alleged  showing  the  employment 
by  the  defendant  of  the  prosecuting  A^tness.^^  A  complaint  for  non- 
payment of  wages  must  allege  that  the  wages  were  due  at  the  time 
when  it  is  alleged  defendant  neglected  to  pay  them.^*'  Under  some 
statutes,  it  is  necessary  to  allege  that  the  defendant  is  able  to  pay  the 
wages  in  question.^^  Upon  a  prosecution  for  isifuing  a  note  or  check 
not  payable  in  money  and  not  negotiable,  the  information  must  charge 
that  the  person  to  whom  the  note,  check  or  other  instrument  was  issued 
was  in  the  employ  of  the  defendant,^®  and  that  it  was  issued  to  plaintiff 
for  wages  for  ]?bor  performed  by  him  for  defendant.^^ 

V.  PEONAGE.  —  Peonage  in  the  United  States  and  its  possessions 
hasj  been  abolished  by  federal  statute,  by  which  it  is  made  a  penal  of- 
fense to  hold  or  return  a  person  to  peonage. ''^ 

A  federal  court  has  jurisdiction  of  the  crime  of  peonage  though  there 
be  concurrent  jurisdiction  in  a  state  over  the  offense  by  another  name.°^ 


V.  Orange  County  Road  Constr.  Co.,  175 
N.  Y.  84,  67  N.  E'.  129,  6.5  L.  B.  A. 
33,  reversing  73  App.  Div.  580,  77  N.  Y. 
Supp.  16,  17  N.  Y.  Crim.  14. 

[b]  Operation  of  Railroad  by  De- 
fendant.— An  indictment  against  a  rail- 
road company  for  failing  to  repair 
frogs  is  defective,  if  it  fails  to  al- 
lege that  the  defendant  was  operating 
a  railroad  at  the  time  and  place  men- 
tioned in  the  indictment.  Com.  i".  Il- 
linois Cent.  E.  Co.,  21  Ky.  L.  Rep. 
1342,  55  S.  W.  10.  See  also  State  v. 
Whitaker,  160  Mo.  59,  73,  60  S.  W. 
1068. 

[c]  When  the  statute  provides  that 
"any  person,  agent  or  officer  of  a  cor- 
poration violating  any  of  the  pro- 
visions of  this  act"  is  guilty  of  a 
misdemeanor,  the  information  should 
not  charge  the  corporation  with  the 
crime,  hut  should  charge  the  officer. 
State  V.  Whitaker,  160  Mo.  59,  73,  60 
S.   W.   1068. 

[d]  Allegation  of  Intent.  —  In  a 
prosecution  under  the  act  of  congress 
approved  August  1,  1892  (2  Supp.  Rev. 
St.  [2d  ed.]  p.  62)  the  intention  is 
an  essential  ingredient  of  the  offense 
and  must  be  alleged.  United  States  v. 
San  Francisco  Bridge  Co.,  88  Fed.  891, 
holding  intent  sufficiently  alleged.  And 
see  also  12  Standard  Proc.  399,  et  seq. 
^699. 

54.  State  v.  Benn,  95  Mo.  App.  516, 
69  S.  W.  484. 

Indictment  in  language  of  statute, 
see  generally  12  Standard  Proc.  437, 
et  seq. 


55.  Com.  V.  Osborn  Mill,  130  Mass. 
33. 

[a]  An  allegation  that  the  prosecut- 
ing witness  was  employed  in  the  cloth 
room  of  the  defendant,  a  manufactur- 
ing company,  is  not  sufficient.  Com. 
V.  Osborn  Mill,  130  Mass.  33. 

[b]  An  allegation  that  the  defend- 
ant being  then  and  there  the  superin- 
tendent of  a  named  manufacturing 
corporation  "did  then  and  there  em- 
ploy in  laboring  in  said  mill ' '  a  cer- 
tain woman,  is  a  sufficient  averment 
of  employment  by  the  defendant.  Com. 
r.  Riley,  210  Mass.  387,  395,  97  N.  E. 
367,  Ann.   Cas.   1912D,  388. 

56.  Com.  V.  Dunn,  170  Mass.  140,  49 
N.  E.  110. 

57.  Com.  V.  Hillside  Coal  Co.,  109 
Ky.  47,  58  S.  W.  441. 

58.  State  v.  Dulch,  178  Mo.  392,  77 
S.    W.   547. 

59.  State  v.  Balch,  178  Mo.  392,  77 
S.  W.  547. 

[a]  When  the  information  charges 
that  a  certain  instrument  was  issued 
in  payment  of  an  employe's  wages  and 
also  sets  out  the  instniment  itself, 
which  shows  on  its  face  that  it  was 
not  issued  as  payment,  the  information 
is  insufficient.  State  f.  Balch,  178  Mo. 
392,  77  S.  W.  547. 

60.  See  U.  S.  Rev.  St.,  §§1990,  5526; 
and  Clyatt  v.  United  States,  197  U.  S. 
207,  25  Sup.  Ct.  429,  49  L.  ed.  726, 
sustaining  constitutionality  of  such 
statutes. 

61.  United  States  v.  McClellan,  127 
Fed.  971.     See  the  title  "Kidnaping.** 
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Indictment  and  Information.  —  The  rules  applicable  generally  to  indict 
lueuts  and  inlorniations  apply  to  prosecutions  of  this  character.^^ 


62.     See  generally  12  Standard  Peoc. 
53,  et   seq. 

An    iutlictment    which    goes    no 


further  than  to   charge   the   defendant  I  2j  Sup.   Ct.   429,  49  L.   ed.   726. 


with  knowingly  and  unlawfully  return- 
ing 013  t>  peonage  is  insufficient. 
Clyatt  r.  United  States,  197  U.  3.  207, 


MASTER  IN  CHANCERY.  —  See  Judicial  Officers ;  References. 
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II.  CRIMINAL  PROSECUTION,  572 

A.  Indictment  or  Information,  572 
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CROSS-REFERENCES : 

Assault  and  Battery;  Indictment  and  Information. 

For  forms,  see  9  Standard  Proc.  824. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITIONS  AND  DISTINCTIONS.  —  Mayhem,  at  common, 
law,  consisted  in  violently  and  unlawfully  depriving  another  of  the 
use  of  a  member  proper  for  his  defense  in  fighting.^    It  is  now  gen- 


1.     Com.  V.  Newell,  7  Mass.  245.  See 
also  4   Bl.  205,  1  East  P.  C.  393. 

[a]     For  similar  definitions,  see  the 


Ohio  St.  417,  51  N.  E.  40,  65  Am.  St. 
Rep.  769.  Pa. — Com.  v.  Porter,  1  Pittsb. 
502.     Tenn. — Terrell  v.  State,  86  Tenn. 


following:  Ohio.— State  v.  Johnjon,  58  [  523,  8  S.  W.   212. 
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erally  made  a  statutory  otfense,  however.^  Under  such  statutes  the 
crime  has  Ix'en  cxtcncU-d  in  its  seope,^  and  it  now  quite  generally  in- 
cludes the  injury  of  memhers  other  than  those  used  in  fifrhtintr.* 

Felony  or  Misdemeanor.  —  ^layhem,  both  at  common  law,*  and  under 
statutes,  both  in  Ensrland  and  in  this  country,"  is  generally  considered 
and  treated  as  a  felony.  There  are  states,  however,  wherein  it  is 
treated  merely  as  a  niisdcnirjinor.'' 

II.  CRIMINAL  PROSECUTION.  —  A.  Indictment  or  Informa- 
tion."'—  1.  In  General."  —  At  coinmon  law,  the  same  technical  ac- 
curacy was  required  in  an  iudietnient  for  mayhem  as  in  one  for 
murder.^" 

Where  the  statute  merely  adopts  from  the  common  law  the  crime 
of  mayhem,  without  defining  it,  all  the  common  law  requisites  should 
be  followed  in  the  iudietnient.^^  In  most  of  the  states,  however, 
statutes  punishing  the  offense  of  mayhem  also  define  what  shall  con- 
stitute that  offense,!-  ^^^[  following  the  general  rules.^''  it  is  sufficient  to 
charge  the  offense  of  mayhem  in  the  words  of  the  statute,^*  or  in  words 


2.  See  the  statutes,  and  Com.  v. 
Porter,  1  Pittsb.  (Pa.)  502. 

3.  See  the  statutes,  and  HI.— Dahl- 
berg  V.  People,  225  111.  485,  80  N.  E. 
310.  Ore.— State  v.  Cody,  18  Ore.  506, 
513,  23  Pae.  891,  24  Pac.  895.  Pa. 
Com.  V.  Porter,  1  Pittsb.   (Pa.)   502. 

4.  State  i:  Briley,  8  Port.  (Ala.) 
472;  Tullv   r.   People,  67  N.   Y.  15. 

fa]  Illustrations.- (1)  Thus  the  cut- 
ting out  or  disabling  of  the  tonguo 
(State  V.  Briley,  8  Port.  [Ala.] 
472),  (2)  the  putting  out  of  the  eye 
(State  V.  Brilev,  8  Port.  [Ala.]  472; 
State  V.  Johnson,  58  Ohio  St.  417,  51 
N.  E.  40,  65  Am.  St.  Rep.  769),  (3) 
and  like  injuries  to  any  member  of  the 
body  (Colo. — Foster  v.  People,  1  Colo. 
293^  Ga.— Kitchens  r.  State,  80  Ga. 
810,  7  S.  E.  209.  N.  C— State  i'.  Gir- 
kin,  23  N.  C.  121.  Ohio.— State  v. 
Johnson,  58  Ohio  St.  417,  51  N.  E.  40, 
65  Am.  St.  Rep.  769.  Tex.- Davis  v. 
State,  22  Tex.  App.  45,  50,  2  S.  W. 
630),  constitute  the  crime  of  mayhem. 

fb]  By  the  Penal  Code  of  Texas, 
niayhfni  is  dofiiiod  .as:  '  *  To  maim  is  to 
wilfully  and  maliciously  cnt  off  or 
otherwise  deprive  a  person  of  the  hand, 
finger,  toe,  foot,  log,  nose,  or  ear;  to 
put  out  an  eye,  or  in  any  way  deprive 
the  person  of  any  other  member  of  his 
body."  Davis  r.  State,  22  Tex.  App. 
45,  50,  2  S.  W.  586. 

5.  Com.  V.  Porter,  1  Pittsb.  (Pa.) 
502. 

6.  See  the  statutes,  and  Com.  v- 
Porter,  1  Pittsb.  (Pa.)  502. 
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7.  Com.  V.  Porter,  1  Pittsb.  (Pa.) 
502. 

8.  See  generally  tlio  title  "Indict- 
ment and  Information." 

9.  See  State  r.  Nerzinger,  220  Mo. 
36,  40,  119  S.  W.  379,  for  form  of  in- 
formation for  mayhem  by  throwing  sul- 
phuric  acid. 

10.  Respubliea  c.  Honeyman,  2  Dall. 
(U.  S.)  228,  1  L.  ed.  359;"Com.  v.  Por- 
ter, 1   Pittsb.  502. 

11.  Guest  V.  State,  19  Ark.  405. 

12.  See  supra,  I. 

13.  See  12  Standard  Proc.  447. 

14.  See  the  following:  Ala.— State 
V.  Brilev,  8  Port.  472.  Ark.— Guest  V. 
State,  19  Ark.  405.  Cal.— People  v. 
Rozelle,  78  Cal.  84,  91,  20  Pac.  36. 
Colo.— Foster  r.  People,  1  Colo.  293. 
Dak, — United  States  r.  Gunthcr,  5  Dak. 
234,  243,  38  N.  W.  79.  Ga.— Kitchens 
r.  State,  SO  Ga.  810,  7  S.  E.  200.  Haw. 
Republic  of  Hawaii  V.  Gallagher,  9 
Hawaii  587.  111. — People  r.  Yuskauskas, 
268  Dl.  328,  109  N".  E.  319.  La.— State 
r.  Watson,  41  La.  Ann.  598,  7  So. 
125.  Md.— State  v.  Elborn,  27  Md. 
483.  Mich. — People  r.  Ochotski,  115 
Mich.  601,  609,  73  N.  W.  SS9.  Mo. 
State  r.  Bunyard,  253  :\ro.  347,  355,  161 
S.  W.  756;  State  r.  Nerzinger,  220  Mo. 
3fi,  47,  119  S.  W.  379;  State  r.  Kyle, 
177  Mo.  6."9.  76  S.  W.  1014.  Tenn. 
State  7-.  Ladd,  2  Swan  226.  Tex.— Slat- 
terv  r.  State,  41  Tex.  619;  Cole  v. 
State,  62  Tex.  Cnm.  270,  138  S.  W. 
100;  Neblett  i\  State,  47  Tex.  Crim. 
573,  85  S.  W.  813;  Davis  v.  State,  23 
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of  equivalent  import,'^  though  if  the  statutory  words  are  descriptive 
of  the  offense,  they  should  be  used  in  preference  to  words  of  equivalent 
import.^*' 

The  general  rule  that  the  mere  misspelling  of  a  word  does  not  vitiate 
the  indictment  or  information  obtains  in  prosecutions  for  mayhem.^^ 
Nor  does  a  defect  in  the  mere  form  of  an  indictment  for  mayhem  affect 
its  essential  averments.^^  An  indictment  sufficiently  alleging  a  greater 
offense  which  includes  a  lesser,  is  good  for  the  latter  \^^thout  specially 
referring  to  the  latter.^*^ 

2.  Particular  Averments.  —  a.  As  to  Injury.  —  "While  at  oommon 
law,  an  indictment  for  mayhem  should  contain  a  statement  of  the  in- 
jury,^°  a  precise  description  of  the  injury  is  unnecessary;^^  but  where 
the  statute  provides  for  dift'erent  grades  of  punishment  where  certain 
results  occur,  the  indictment  must  show  the  resultant  injury.^-  The 
indictment  should  set  forth  what  member  of  the  body  was  actually  in- 
jured or  destroyed.^^  But  it  is  not  necessary  under  a  charge  of  assault 
with  intent  to  wound  or  to  maim  to  allege  what  m'ember  of  the  body 
the  prisoner  intended  to  injure,  disable,  or  destroy.^*  An  indictment 
for  mayhem  must  also  charge  that  the  party  was  thereby  maimed  or 
disfigured,^^  especially  where  the  statute  makes  this  an  element  of  the 


Tex.  App.  45,  2  S.  W.  630.  Va.— Jones 
V.  Com.,  87  Va.  63,  12  S.  E.  226.  W.  Va. 
Crookhara  v.  State,  5  W.  Va.  510. 

15.  Haw. — Eepublic  of  Hawaii  v. 
Gallagher,  9  Hawaii  587.  N.  Y.— Tully 
V.  People,  67  N.  Y.  15.  Tenn.— Starks 
r.  State,  7  Baxt.  64;  Jarnagin  v.  State, 
10  Yerg.  529,  531. 

See  generally  12  Standard  Proc.  442, 
et  seq. 

[a]  Where  the  statute  used  the 
word  "disable"  and  the  indictment 
used  the  word  "destroy."  it  was  held 
that  the  word  "destroy''  in  such  ease 
is  more  comprehensive  than  the  word 
"disable"  and  includes  what  is  sig- 
nified by  "disable"  and  the  indict- 
ment vas  not  defective  by  reason  of 
the  substitution.  Tully  v.  People,  67 
N.  Y.  15. 

16.  La.— State  v.  Watson,  41  La. 
Ann.  598,  7  So.  125.  N.  C— State  v. 
Ormond,  18  N.  C.  119.  Pa. — Respublica 
V.  Reiper,  3  Yeates  282.  Eng. — Eex  v. 
Davis,  1  Leach  C.  C.  493. 

17.  Com.  V.  Shelby  18  Ky.  L.  Rep. 
781,  38  S.  W.  490,  where  the  court  said: 
"We  are  further  of  opinion  that  the 
language  used  is  sufficiently  clear  to 
indicate  what  offense  was  in  fact  meant 
to  be  charged,  and  that  the  omission 
of  the  letter  'f'  in  the  word  'off'  was 
not  fatal  to  the  indictment."  See 
generally  12  Standard  Proc.  313,  ot 
seq. 


18.  Riflemaker  v.  State.  25  Ohio  St. 
395. 

19.  Foster  v.  People,  1  Colo.  293; 
Benham  v.  State,  1  Iowa  542.  -See 
infra,  II,  C. 

20.  Chick  V.  State,  7  Humph. 
(Tenn.)    161. 

21.  Ala.— State  v.  Briley,  8  Port. 
472.  Ga.— Kitchens  v.  State,  80  Ga. 
810,  7  S.  E.  209.  Tenn.— Chick  v. 
State,  7  Humph.  161. 

22.  United  States  v.  Punsalan,  23 
Phil.  Isl.  375. 

23.  Ridenour  v.  State,  38  Ohio  ^t. 
272. 

[a]  Whether  right  or  left  ear  was 
injured  need  not  be  stated.  State  v. 
Green,  29  N.  C.  39. 

24.  Ridenour  v.  State,  38  Ohio  St. 
272. 

[a]  It  is  suiRcient  to  allege  the  in- 
tent in  the  words  of  the  statute  with- 
out setting  forth  the  manner  in  which 
it  was  intended  to  inflict  the  injury. 
Ridenour  v.  State,  38  Ohio  St.  272. 

25.  Ark.— Guest  v.  State,  19  Ark. 
405.  Pa.— Com.  v.  Reed,  4  Clark  459. 
Tenn.— Chick  v.   State,   7   Humph.   161. 

[a]  An  indictment  founded  on  a 
statute  that  adopts  from  the  common 
law  the  word  maimed  as  a  word  of  art 
for  the  description  of  the  offense,  is 
bad  if  such  indictment  fails  to  use  the 
words     thereby     maimed.     Terrell     v. 
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crime,-^  even  thonprh  the  design  to  niaiin  or  disfi2:nre  are  not  elements 
of  mayhem.-^  But  where  the  statute  defines  the  acts  whieh  shall  con- 
stitute maiming  and  eontains  all  the  ingredients  of  the  offense,-^  or 
where  the  statute  fully  defines  and  punishes  certain  acts  done  with  in- 
tent to  maim  and  disfigure, ^^  it  is  unnecessary  to  charge  that  by  reason 
and  means  oi  the  facts  alleged  therein  the  person  was  maimed  and  dis^ 
figured,  it  being  sufficient  to  charge  the  injury  in  the  words  of  the 
statute. •'"'"  However,  the  averment  that  the  offense  is  mayhem  will  not 
vitiate  the  indictment.^^ 

b.  Manner  or  Means  of  Committing.  —  It  is  unnecessary  to  describe 
the  weapon  used  or  means  of  committing  the  act,^^  or  to  state  how  the 
weapon  was  used.^^ 

e.  Intent  or  Purpose.  —  (I.)  In  General.  —  Wliere  the  intent  or  pur- 
pose is  descriptive  of  the  offense  created  by  the  statute,  such  intent  or 
purpose  should  be  charged  in  the  indictment  or  information.^*  It  is 
not  necessary,  however,  to  charge  wliat  memlier  of  the  body  the  defend- 
ant intended  to  injure,  disable,  or  destroy.''^ 

Voluntary Whenever  the  statute  defining  the  offense  of  mayhem 

makes  tlie  word  "voluntary"  an  essential  element  of  the  offense,  an 
indictment  not  using  the  word  "voluntary"  is  defective.^" 

That  Act  Feloniously  Done.  —  Since  at  common  law  mayhem  was  con- 
sidered and  treated  as  a  felony,"  an  indictment  at  common  law  was 


State,  86  Tenn.  523,  533,  8  S.  W.  212. 
See  also  Guest  v.  State,  19  Ark.  405. 

[b]  The  indictment  must  show  that 
the  party  was  disabled,  not  only  that 
certain  things  were  done  with  the  in- 
tent to  disable.  Com.  v.  Lester,  2  Va. 
Cas.    (4  Va.)    198. 

26.  Terrell  v.  State,  86  Tenn.  523, 
8  S.  W.  212. 

27.  Terrell  r.  State,  86  Tenn.  523, 
533,  8   S.   W.   212. 

28.  State  t'.  Absence,  4  Port.  (Ala.) 
397;   Guest  v.  State,  19  Ark.  405. 

29.  United  States  v.  Gunther,  5 
Dak.  234,  243,  38  N.  W.  79;  Com.  v. 
Eeed,  4  Clark  (Pa.)  459. 

30.  Kitchens  v.  State,  SO  Ga.  810, 
7  S.  E.  209. 

31.  Swan  v.  Com.,  5  Ky.  L.  Rep. 
238  (nor  effect  the  verdict);  State  v. 
Vowels.  4  Ore.  324. 

32.  Mo. — State  v.  Nerzinger,  220 
Mo.  36,  47,  119  S.  W.  379.  N.  J.— State 
V.  Maira,  1  N.  .J.  L.  4.>3.  Tenn.— State  r. 
Ladd,  2  Swan  226,  229.  Eng.— Rex 
V.  Withers,  1  Moody's  C.  C.  294;  Rex 
r.  BricRs,  1  Moody's  C.  C.  318,  1  Lew. 
C.  C.  61. 

33.  State  r.  Nerzinccr.  220  Mo.  36, 
47,  119  S.  W.  379,  wherein  the  court 
said:  "Neither  is  the  indictment  ba<i 
because  it  does  not  give  a  description 
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of  the  character  of  sulphuric  acid,  or 
state  how  it  was  used,  whether  by 
throwing^  it  in  her  face  or  throwing 
her  into  the  acid.  The  manner  of  ap- 
plyinfi  tlie  sulphuric  acid  to  her  eyes 
was  entirely  immaterial  so  long  as  by 
this  means  he  put  out  her  eyes  felon- 
iously and  with  malice  aforethought. 
Wo  think  the  indictment  fully  advised 
the  defendant  of  the  charge  he  was 
to    meet." 

34.  Md.— State  v.  Elborn,  27  Md. 
483.  N.  C.— State  v.  Ormond,  18  N.  C. 
119.  Ohio.— State  r.  Johnson,  58  Ohio 
St.  4117,  51  jST.  E.  40,  65  Am.  St.  Rep. 
769. 

See  generally  12  Standard  Prog. 
402  et  seq. 

[a]  But  if  intent  is  not  a  part  of 
statutory  description  of  the  offense  of 
)nayheni,  the  su])era(ltling  of  the  inten- 
tion to  maim  is  nothing  more  than  a 
reiteration  of  the  idea  previously  con- 
veyed to  the  mind  by  the  words  "on 
purpose  and  of  malice  aforethought," 
and  does  not  vitiate  the  indictment. 
State   r.  Briloy,  8  Port.    (Ala.)   472. 

35.  Ridcnour  r.  State,  38  Ohio  St. 
272. 

36.  Rospublica  v.  Eciker,  3  Yeates 
(Pa.)  282. 

37.  See  supra,  L 
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required  to  charge  the  act  as  having  been  feloniously  done.^^  But  this 
is  unnecessary  under  the  statutes,^^  unless  the  word  ''feloniously"  is 
still  used  in  describing  the  offense.^" 

(II.)  Malice  and  Premeditation.  —  Where  wilfulness  and  malice  are  es- 
sential parts  of  the  oft'ense  the  indictment  or  information  should  charge 
that  the  injury  was  inflicted  wilfully  and  maliciously  ;*^  a  premeditated 
design  to  maim,  where  essential,  must  be  alleged,^^  though  the  manner 
in  which  this  design  was  evinced  need  not  be  alleged.^^ 

Lying  in  wait,  where  by  statute  an  essential  part  of  the  offense  must 
be  alleged.** 

d.  7Vme  and  Place.  —  An  indictment  or  information  for  mayhem 
should  contain  proper  allegations  of  the  time,*'  and  place,*^  of  the  com- 
mission of  the  offense. 

e.  Negativing  Provisions.  —  Following  the  general  rule  in  that  re- 
spect,*^ it  is  unnecessary  for  an  indictment  or  information  for  mayhem 
to  negative  circumstances  which  would  reduce  the  crime  to  one  of  a 
lower  degree.*^ 

f.  Duplicity  and  Joinder  of  Counts.^^  —  The  general  rule  that  of- 
fenses of  the  same  character,  though  differing  in  degree,  may  be  united 
in  the  same  indictment,  applies  to  the  crime  of  mayhem.'"  So  also, 
in  accordance  with  the  general  rule,  it  is  good  practice  to  charge  of- 
fenses of  maiming  in  different  counts  in  different  ways  in  the  same  in- 
dictment, for  the  purpose  of  meeting  the  evidence,  as  it  may  come  out 


38.  La. — State  v.  Watson,  41  La. 
Ann.  598,  7  So.  125.  Mass.— Com.  v. 
Newell,  7  Mass.  245.  Mo. — State  v. 
Feaster,  25  Mo.  324.  Pa. — Respublica 
V.  Reiker,  3  Yeates  282;  Com.  v.  Por- 
ter, 1  Pittsb.  502.  Eng.— Reg.  v.  Smith, 
8   Car.  &  P.   173,  34  E.  C.  L.  673. 

Seei  generally  13  Stan'dard  Proc. 
404,   et   seq. 

39.  State  v.  Absence,  4  Port.  (Ala.) 
397;  State  V.  Holmes,  4  Penne.  (Del.) 
196,  55  Atl.  343. 

40.  Randall  v.  Com.,  24  Gratt.  (65 
Va.)   644. 

41.  Tex.— Neblett  v.  State,  47  Tex. 
Crim.  573,  85  S.  W.  813.  W.  Va. 
Crookham  v.  State,  5  W.  Va.  510.  Eng. 
Rex  V.  Davis,  1  Leach  C.  C.  493. 

See  also  12  Standard  Proc.  409,  et 
seq. 

[a]  Feloniously  not  equivalent  to 
wilfully  and  maliciously.  State  v.  Wat- 
son, 41  La.  Ann.  598,  7  So.  125.  Com- 
pare 12  Standard  Proc.  410,  note  73. 

42.  Tully  v.  People,  67  N.  Y.  15. 
[a]     With      Malice      Aforethought. 

State  V.  Briley,  8  Port.  (Ala.)  472. 
Compare  State  v.  Girkin,  23  N.  C.  121, 
under  a  statute  not  requiring  malice 
aforethought. 

43.  Tully  V.  People,  67  N.  Y.  15. 


44.  Respublica  v.  Reiker,  3  Yeates 
(Pa.)  282. 

[a]  But  wher©  the  act  constitutes  a 
misdemeanor  without  "lying  in  wait,'' 
this  element  need  not  be  alleged  even 
though  it  is  essential  to  the  felony. 
State  V.  Holmes,  4  Penne.  (Del.)  196, 
55  Atl.  343. 

45.  State  v.  Briley,  8  Port.  (Ala.) 
472;  State  v.  Absence,  4  Port.  (Ala.) 
397;  Guest  v.  State,  19  Ark.  405.  See 
generally  12  Standard  Proc.  411,  et  seq. 

46.  State  v.  Briley,  8  Port.  (Ala.) 
472;  State  V.  Absence,  4  Port.  (Ala.) 
397;  Guest  v.  State,  19  Ark.  405.  See 
generally  12  Standard  Proc.  426,  et 
seq. 

47.  See  12  Standard  Proc.  464,  et 
seq. 

48.  Foster  v.  People,  1  Colo.  293. 
See  also  Kitchens  v.  State,  80  Ga.  810, 
7  S.  E.  209. 

49.  See  generally  the  title  "Indict- 
ment and  Information." 

50.  Ark. — Baker  v.  State,  4  Ark. 
56.  111. — People  v.  Yuskauskas,  268 
HI.  328,  109  N.  E.  319.  La.— State  v. 
Cook,  42  La.  Ann.  85,  7  So.  64;  State 
V.  Thomas,  41  La.  Ann.  1088,  6  So. 
803,  holding  that  a  count  of  cutting 
and   stabbing  with   intent   to   commit 
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on  the  trial.'*  Where  the  statute  defining  mayhem  sets  forth  several 
methods  of  injury  in  the  disjnnetive.  they  may  all  he  charged  in  the 
same  count  without  rendering  the  indictment  l)ad  for  duplicity,'*-  if 
thev  are  charged  conjunctively.'*^ 

B.  Trlvl.  —  1.  Evidence.  —  A  full  treatment  of  this  subject  is 
found  in  another  work.^* 

2.  Variance."  —  Following  the  general  rule  the  evidence  in  a  prose- 
cution for  mayhem  must  conform  to  the  allegations  in  the  indictment 
or  information.  Thus  it  is  improper  to  admit  evidence  of  an  independ- 
ent attempt  at  mayhem  by  a  method  not  alleged  and  charged  in  the 
indictment.^^  So,  "to  introduce  evidence  of  intent  to  disfigure,^  where 
the  indictment  charges  intent  to  maim  would  be  a  fatal  variance.''* 
However,  proof  that  part  of  an  ear  was  torn  off  ^^nll  sustain  an  indict- 
ment that  avers  the  tearing  off  of  an  ear.^» 

3.  Questions  of  Law  and  Fact.'*^  —  Under  some  circumstances 
whether  a  particular  portion  of  the  body  constitutes  a  member  is  a 
question  for  the  jury,""  as  is  the  question  whether  a  partial  destruction 
of  a  "member"  deprives  the  injured  party  of  a  member.^^  Whether 
the  intent*'^  or  specific  intent*^^  charged  in  the  indictment,  existed,  and 
whether  defendant  acted  in  self  defense,'^*  are  questions  for  the  jury. 

4.  Verdict.''^  —  Following  the  general  rule,  the  verdict  in  a  prosecu- 
tion for  mayhem  should  conform  to  the  charges'^''  in  the  indictment  or 


murder  could  be  joined  with  a  count 
charging  inflicting  a  wound  le«s  than 
murder. 

51.  Ark. — Baker  v.  State,  4  Ark. 
56.  La.— State  v.  Cook,  42  La.  Ann, 
85,  7  So.  64.  Mo.— State  r.  Ma  Foo, 
no  Mo.  7,  19  S.  W.  222,  33  Am.  St. 
Eep.   414. 

See  generalljc-  12  Standard  Proc. 
516,  et  seq, 

52.  State  v.  Alley,  3  Heisk.  (Tenn.) 
8. 

53.  State  v.  Alley,  3  Heisk.  (Tenn.) 
8.     See  12  Standard  Proc.  507. 

54.  See  8  Ency.  of  Ev.  552. 

55.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof"  and  13 
Ency.  of  Ev.  710,  et  scq. 

56.  Dahlberg  v.  People,  225  111.  485, 
491,  80  N.  E.  310. 

57.  State  v.  Johnson,  58  Ohio  St. 
417,  424,  51  N.  E.  40,  65  Am.  St.  Eep. 
769. 

58.  Republic  of  Hawaii  v.  Gallagher, 
9  Hawaii  587. 

59.  Soo  gonerally  the  title  "Prov- 
ince of  Judge  and  Jury." 

60.  Slattery  r.  State,  41  Tex.  619, 
whether  the  under  lip,  a  part  of  whiih 
was  bitton  off,  is  a  "member"  within 
the  meaning  of  the  statute  enumerat- 
ing certain  members  not  including  the 
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lips,  and  mentioning  any  other  "mem- 
ber." 

61.  Slattery  v.  State,  41  Tex.  619; 
Bowers  v.  State,  2-t  Tex.  App.  542,  7 
S.  W.  247,  5  Am.  St.  Rep.  901. 

62.  State  v.  Jones,  70  Towa  505,  30 
X.  W.  750. 

[a]  The  jury  should  determine 
from  the  character  of  the  instrument 
if  the  defendant  intended  the  injury 
which  the  instrument  he  used  is  natur- 
ally calculated  to  produce.  Reg.  v. 
Sniith,  S  Car.  &  P.  173,  34  E.  C.  L. 
673. 

63.  la. — State  r.  Jones,  70  Towa  505, 
30  X.  \V.  750.  N.  Y.— Tully  v.  Peo- 
ple, G7  X.  Y.  15.  Tex. — See  Bowers  v. 
State,  24  Tex.  App.  542,  7  S.  W.  247, 
5  Am.  St.  Rep.  901.  Eng.— Reg.  v. 
Smith,  S  Car.  &  P.  173,  34  E.  C.  L. 
G73,   whether   felonious   intent. 

[a]  Whether  there  existed  a  pre- 
meditated design  to  maim.  Tully  v. 
People,  67  X.  Y.  15. 

64.  State  v.  Jones,  70  Iowa  505,  30 
N.  W.  750. 

65.  See  generally  the  title  "Ver- 
dict." 

66.  Jones  r.  Com.,  87  Va.  63,  12  S. 
E.  226. 

[a]  Where  statutes  provide  punish- 
ment for  "maiming,"  the  facte  being 
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information;  and  it  may  refer  to  the  indictment ;^^  though  it  must 
be  certain  as  to  all  the  essential  elements  of  the  offense,  and  where  it 
tinds  specially  upon  any  element,  must  be  certain  as  to  such  element."^ 
Although  the  verdict  of  the  jury  does  not  state  in  express  terms  that 
the  defendant  was  maimed,  it  is  good  if  it  will  bear  that  construction 
in  the  light  of  the  statute  and  indictment.^^ 

A  general  verdict  may  be  given  for  offenses  charged  in  the  same  in- 
dictment, in  different  ways  for  the  purpose  of  meeting  the  evidence.''" 

C.  Conviction  of  Lesser  Offense.  —  The  general  rule  obtains  in 
prosecutions  for  mayhem  that  the  defendant  may  be  convicted  of  any 
offense  necessarily  included  in  that  charged.^ ^ 


distinctly  averred,  then  the  fact  that 
it  is  designated  in  the  indictment  as 
' '  mayhem ' '  will  not  aflfect  the  verdict. 
Swan  V.  Com.,  5  Ky.  L.  Rep.  238. 

67.  Jones  v.  Com.,  31  Gratt.  (72 
Ya.)    830. 

68.  La. — State  v.  French,  50  La. 
Ann.  461,  23  So.  606.  Va.— Jones  V. 
Com.,  87  Va.  63,  67,  12  S.  E.  226; 
Hoback  v.  Com.,  28  Gratt.  (69  Va.) 
922;  Eandali  v.  Com.,  24  Gratt.  (65 
Va.)  644.  W.  Va. — State  v.  Newsom, 
13  W.  Va.  859.  Wis.— State  v.  Blae- 
dow,  45  Wis.  279. 

69.  Strawn  v.  State,  14  Ark.  549, 
wherein  court  said:  "Certainly  it 
might  have  been  proper  for  the  verdict 
to  have  stated  more  explicitly  that  the 
accused  was  not  guilty,  as  charged,  of 
the  offense  of  maiming,  but  that  he  and 
Edwards  fought  by  mutual  agreement, 
whereby  the  latter  was  maimed.  But 
looking  at  the  indictment,  the  statute 
and  verdict  as  returned,  the  conclusion 
is  reasonable,  if  not  unavoidable,  that 
such  was  the  meaning  and  intention  of 
the  jury;  and  although  the  verdict  does 
not  state,  in  express  terms  that  Ed- 
wards was  maimed,  it  will  bear  that 
construction,   and   was   therefore    suffi- 


cient to  warrant  the  sentence." 

70.  Baker  v.  State,  4  Ark.  56;  State 
V.  Cook,  42  La.  Ann.  85,  7  So.  64. 

71.  See  the  following:  Ark. — Guest 
V.  State,  19  Ark.  405;  Strawn  v.  State, 
14  Ark.  540.  Colo. — Foster  v.  People, 
1  Colo.  293,  includes  the  misdemeanor 
specified  in  the  proviso  clause  of  the 
statute.  Ind. — State  v.  Fisher,  103  Ind. 
530,  3  N.  E.  379.  la.— Benham  v.  State, 
1  Iowa  542,  assault.  Tex. — ^Naill  v. 
State,  59  Tex.  Crim.  484,  129  S.  W. 
630,  Ann.  Gas.  1912A,  1268.  Va. 
Montgomery  v.  Com.,  98  Va.  840,  36  S. 
E.  371;  Jones  v.  Com.,  31  Gratt.  (72 
Va.)  830;  Canada  v.  Com.,  22  Gratt. 
(63  Va.)  899.  Wis.— Moore  v.  State,  3 
Finn.   372,  4   Chand.   168. 

See  generally  12  Standard  Proc. 
568,  et  seq. 

[a]  Where  Mayhem  Not  Sufficiently 
Charged. — Where  an  indictment  by  not 
properly  using  the  words  of  the  stat- 
ute fails  to  set  forth  the  offense  de- 
scribed by  the  statute,  but  properly 
charges  an  offense  included  in  the 
crime  of  mayhem,  the  defendant  may 
be  convicted  of  the  lesser  offense.  Com. 
V.  Blaney,  133  Mass.  571. 


MEASURES.  —  See  Weights  and  Measures. 
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B.  Of  Persons,  585 

1.  Persons,  585 

2.  Owner,  585 

3.  Contractor,  586 

4.  Suhrontractors  and  Others,  587 

C.  Of  Terms,  587 

II.  NATURE  AND  SCOPE  OF  LIEN,  568 
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C.  Equitable  Aid,  590 
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Exclusiveness  of  Statutory  Remedy,  612 
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2.  Election  of  Remedy,  613 
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^n  Rem  or  in  Personam,  613 
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At  Law  or  in  Equity,  614 
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2.  Under  the  Code,  615 
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4.  Changing  Form  of  Action,  616 
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E. 

By  Scire  Facias,  616 

1.  Generally,  616 
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F. 

jB(/  Attachment,  619 
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b.  Pleadings,  622 
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For  forms,  see  9  Standard  Peoc.  824,  et  seq. 

For  further  references  and  eross-referenees,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 


1.  DEFINITIONS.  —  A.  In  General.  —  In  considering  mechanic's 
liens,  the  courts  have  frequently  discussed  the  significance  commonly 
given  certain  words  and  terms  as  used  in  the  various  statutes.^ 

B.  Of  Persons.  —  1.  Persons.  —  A  "person"  includes  corpora- 
tions, if  not  restricted  in  the  context.^ 

2.  Owner.  —  The  ' '  owner, ' '  within  the  meaning  of  the  statute," 
need  not  be  the  absolute  owner  in  fee  ;^  but,  as  a  general  rule,  may  be 
the  owner  of  any  estate  or  interest  in  the  property  which  the  court 
can  order  sold.^  ''The  owner"  embraces  the  holder  both  of  the  equit- 


1.  Benjamin  v.  Wilson,  34  Minn. 
517,  26  N.  W.  725.    See  next  section. 

[a]  A  mechanics'  lien  "may  be  de- 
fined to  be  a  claim  created  by  law  for 
the  purpose  of  securing  a  priority  of 
payment  of  the  price  and  value  of  work 
performed  and  materials  furnished  in 
erecting  or  repairing  a  building  or 
other  structure."  Van  Stone  v.  Still- 
well  &  Bierce  Mfg.  Co.,  142  U.  S.  128, 
12  Sup.  Ct.  181,  35  L.  ed.  961. 

2.  U.  S.— Wetzel  &  T.  R.  Co.  v.  Ten- 
nis Bros.,  145  Fed.  458,  75  C.  0.  A. 
266.  Tex. — Fagan  v.  Boyle  Ice  Mach. 
Co.,  65  Tex.  324.  W.  Va.— Houston 
Lumber  Co.  v.  Wetzel  &  T.  E.  Co.,  69 
W.  Va.  682,  72  S.  E.  786. 

3.  Herbert  Boiler  Co.  V.  Lewis,  185 
HI,  App.  384. 

[a]  "Owner"  includes  "owners" 
where  the  title  is  held  by  more  than 
one  person.  Herbert  Boiler  Co.  v. 
Lewisi,  185  111.  App.  384. 

[b]  A  mortgagor  remains  the  owner 
until  entry  for  condition  broken.  Cor- 
nell V.  Conine-Eaton  Lbr.  Co.,  9  Colo. 
App.  225,  47  Pac.  912;  Ambrose  Mfg. 
Co.  V,  Gapen,  22  Mo.  App.  397. 

[e]  One  who  has  paid  the  consid- 
ei'ation  for  land,  though  deed  is  taken 
in  the  name  of  another,  is  the  "own- 
er" within  meaning  of  the  statute. 
Neb.— Hoagland  v.  Lus'k,  33  Neb.  376, 
50  N.  W.  162,  29  Am.  St.  Rep.  485. 
S.  D. — Anderson  Lumber  Co.  v.  Spears, 


25   S.   D.   624,   127   N.   W.   643.     Wis. 
Fowler  v.  Bailley,  14  Wis.  125. 

4u  m.— City  of  Salem  v.  Lane,  189 
111.  593,  600,  60  N.  E.  37,  82  Am.  St. 
Rep.  481.  Kan. — Hathaway  v.  Davis, 
32  Kan.  693,  5  Pac.  29.  Minn.— Ben- 
jamin v. -Wilson,  34  Minn.  517,  26  N. 
W.  725.  Ohio. — Jesionowski  v.  Wis- 
miewski,  21  Ohio  Cir.  Ct.  (N.  S.)  413; 
Dakin  v.  Lecklider,  19  Ohio  Cir.  Ct. 
254,  10  Ohio  Cir.  Dec.  308. 

[a]  Possassion  involves  such  right 
and  interest  as  makes  the  possessor 
an  owner  within  the  purview  of  the 
mechanic's  lien  law.  Dakin  v.  Leck- 
lider, 19  Ohio  Cir.  Ct.  254,  10  Ohio 
Cir.  Dec.  308. 

Against  what  interest  lien  enf  orcible, 
see  infra,  II,  G,  6. 

5.  Ala.— Wimberly  v.  Mayberry,  94 
Ala.  240,  10  So.  157,  14  L.  B.  A.  305. 
Conn. — Hooker  v.  McGlone,  42  Conn. 
95.  Ga. — Harman  ;;.  Allen  &  Co.,  11 
Ga.  45.  m.— City  of  Salem  v.  Lane, 
189  111.  593,  600,  60  N.  E.  37,  82  Am. 
St  Rep.  481.  Ind. — Ward  v.  Yarnelle, 
173  Ind.  535,  547,  91  N.  E.  7.  la. 
Webster  City  Radiator  Co.  v.  Chamber- 
lin,  137  Iowa  717,  115  N.  W.  504; 
Willverding  v.  Offineer,  87  Iowa  475,  54 
N.  W.  592;  Knapp  v.  Greenwood,  83 
Iowa  1,  48  N.  W.  1055.  Kan.— Lang 
V.  Adams,  71  Kan.  309,  80  Pac.  593; 
Hathaway  v.  Davis,  32  Kan.  693,  5  Pac. 
29.  Mass. — Howard  v.  Robinson,  5 
Cush.  119.  Minn. — ^Benjamin  v.  Wilson, 
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al)le,^  and  the  lo<ral  title.'  One  in  possession  under  a  eontract  to  pur- 
chase, under  some  statutes,  is  considered  the  owner,  so  as  to  ^'ive  the 
lien  validity,^  but  not,  generally,  when  some  form  of  "a  contract  with 
the  owner  or  his  agent,"  is  required.*^ 

3.  Contractor.  —  Persons  contracting  directly  with  the  owner  are 
original  contractors,"  whether  labor  is  to  be  performed,'^  or  materials 
furnished.^- 


34  Minn.  517,  26  N.  W.  72o.  Mo.— Sea- 
man V.  Paddock,  51  Mo.  App.  465. 
N.  Y.— Ombonv  r.  Jones,  19  N.  Y.  234. 
N.  D.— Johnson  r.  Soliday,  19  N.  D. 
463,  126  N.  W.  99.  Ohio. — Choteau  v. 
Thompson,  2  Ohio  St.  114.  Okla.— Jar- 
roll  V.  Block,  19  Okla.  467,  92  Pac. 
167;  Block  V.  Pearson,  19  Okla.  422, 
91  Pac.  714. 

[al  The  person  for  -whose  use  and 
benefit  the  iniprovomont  is  made,  may 
be  the  owner  by  statutory  provision. 
la. — .Jameson  r.  Gile,  98  Iowa  490,  67 
N.  W.  396.  Mo.— Seaman  v.  Paddock, 
51  Mo.  App.  465.  N.  D. — Johnson  v. 
Soliday,  19  N.  D.  463,   126  N.  W.  99. 

fb]  A  person  holding  a  leasehold 
estate  is  the  owner  for  the  purposes  of 
the  mechanic  's  lien  law.  Ind. — Ward  v. 
Yarnelle,  173  Ind.  535,  547,  91  N.  E.  7. 
Kan.— Hathaway  r.  Davis,  32  Kan.  693, 
5  Pac.  29.  Okla.— Jarrell  t'.  Block,  19 
Okla.  467,  92  Pac.  167. 

6.  111.— Citv  of  Salem  v.  Lane,  189 
ITl.  593,  600,  60  N.  E.  37,  82  Am.  St. 
Rep.  481.  Kan. — Jarvis-Conklin  Mtg. 
Trust  Co.  r.  Sutton,  46  Kan.  166,  26 
Pac.  406.  Minn.— Atkins  v.  Little,  17 
Minn.  342.  Mo. — Jodd  r.  Duncan,  9  Mo. 
App.  417.  Neb.— Bohn  Mfg.  Co.  v. 
Kountze,  30  Neb.  719,  46  N.  W.  1123, 
12  L.  R.  A.  33.  N.  Y.— -Rollin  r.  Cross, 
45  N.  Y.  766.  Vt.— Greene  v.  McDon- 
ald, 70  Vt.   372,  40   Atl.  1035. 

7.  m. — Sprinper  r.  Kroeschell,  161 
Til.  358,  43  N".  E.  1084.  Neb.— Bohn 
Mfg.  Co.  V.  Kountze,  30  Neb.  719,  46 
N.  W.  1123,  12  L.  R.  A.  33.  Vt.— Greene 
t\  McDonald,  70  Vt.  372,  40  Atl.  1035. 

8.  111. — ITenderson  v.  Connelly,  23 
111.  App.  601.  la.— Jameson  r.  Gile,  98 
Iowa  490,  67  N.  W.  396.  Ky.— Waddy 
Blue  Grass  Creamerv  Co.  r.  Davis-Ran- 
kin, B.  &  M.  Co.,  103  Ky.  579,  45  S.  W. 
895.  Miss.— Otlpy  r.  TIaviland,  Clark 
&  Co.,  36  Miss.  19.  Mo.— Jodd  r.  Dun- 
can, 9  Mo.  App.  417.  N.  D. — Salzor 
Lbr.  Co.  V.  Clanin,  16  N.  D.  601,  113 
N.  W.  1036.  Tenn.— Ragon  r.  Howard, 
97    Tenn.    334,    37    S.    \V.    136.     Utah. 
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Cary-Lombard  Lbr.  Co.  v.  Partridge,  10 
Utah  322,  37  Pac.  572. 

9.  Cal. — Guy  i".  Carrier©,  5  Cal.  511. 
Idaho. — Steel  v.  Argentine  Min.  Co.,  4 
Idaho  505,  42  Pac.  585,  95  Am.  St.  Rep. 
144.  Me. — Johnson  v.  Pike,  35  Me. 
291.  N.  J. — Lamb  V.  Cannon,  38  N.  J. 
L.  362.  R.  I. — Long  Island  Brick  Co. 
V.  Arnold,  18  R.  I.  4.55,  28  Atl.  801. 
Tex.— Hubbell  v.  Texas  So.  Ry.  Co. 
(Tex.  Civ.  App.),  126  S.  W.  313;  Faber 
v.  Muir  (Tex.  Civ.  App.),  64  S.  W. 
938. 

[a]  But  the  lien  would  follow  per- 
formance of  the  contract  of  purchase, 
though  at  the  time  the  debt  accrued 
the  subsequent  owner  had  not  yet  ac- 
quired title.  Schultze  r.  Alamo  Ice, 
etc.  Co.,  2  Tex.  Civ.  App.  236,  21  S.  W. 
160. 

10.  Ala. — Pensacola  R.  Co.  r.  Schaf- 
fer,  76  Ala.  233.  Kan.— Rigley  r. 
Ringle,  57  Kan.  222,  45  Pac.  619.  Mass. 
Simpson  r.  Dalrymple,  11  Cush.  308. 
Ore. — Bernard  r.  Hassan,  60  Ore.  62, 
118  Pac.  201. 

[a  I  One  taking  over  work  after 
abandonment  by  the  original  contrac- 
tor, under  an  agreement  with  the  own- 
er, is  an  original  contractor  so  far  as 
future  transactions  are  concerned. 
Pensacola  R.  Co.  r.  Schaffcr,  76  Ala. 
233. 

11.  Ambrose  Mfg.  Co.  v.  Gapen,  22 
Mo.  App.  397. 

12.  Ala. — Wahouma  Drug  Co.  v. 
Kirkpatri<-k  S.  &  C.  Co.,  187  Ala.  318, 
65  So.  825.  111.— Citv  of  Salem  r. 
Lane,  189(  111.  593,  60  N.  E.  37,  82  Am. 
St.  Rep.  481.  Mo. — Ambrose  Mfg.  Co. 
r.  Gapen,  22  M.o.  App.  397.  Tex. 
Matthews  r.  Wagenhaeuser  Brew. 
Assn.,  «3  Tox.  604,  19  S.  W.  150. 

[al  Where  the  credit  is  extended 
to  the  owner,  though  delivery  be  made 
to  the  contractor,  one  so  furnishing 
materials  is  an  original  contractor. 
Wahouma  Drug  Co.  r.  Kirkpatrick  S. 
&  C.  Co.,  187  Ala.  318,  65  So.  825; 
Wisconsin  P.  M.  Co.  V.  Grams,  72  Wis. 
275,  39  N.  W.  531. 
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4.  Subcontractors  and  Others.  —  Strictly  speaking,  a  subcon- 
tractor is  one  who  agrees  with  the  original  contractor  to  furnish  the 
materials/^  and  construct  some  specific  part  of  the  work/*  and  does 
not  include  laborers,^^  or  materialmen,^^  but  in  one  view,  a  day  laborer 
who  works  under  an  agreement  with  the  contractor  is  a  subcontractor.^^ 
Materialmen  merely  furnish  material;^*  and  laborers  are  those  per- 
sons who  perform  labor,^^  and  the  term  does  not  include  contractors,^*' 

C.  Of  Terms.  —  The  word  "lien"  may  mean  the  perfected  lien,^^ 
or  the  inchoate  and  imperfect  right  to  perfect  a  lien.^^  "Mechanic's 
lien"  is  a  broad  term  which  embraces  the  entire  outlay,  whether  in 
labor  or  material.^^  The  "laborer's  lien"  is  solely  for  labor.^*  The 
word  "land"  has  its  common  law  meaning,  and  includes  all  buildings 
and  improvements.^^  "Lot"  as  used  in  statutes  generally  has  no  refer- 
ence to  lines  of  lots  as  recorded  in  city  plots,  but  refers  to  the  particular 
parcel  of  land  used  in  connection  with  the  building  erected.^*^  The  con- 
struction "of  a  building"  contemplates  an  independent  erection  upon 


13.  Hihn-Hammond  Lumb.  Co.  v. 
Elsom,  171  Cal.  570,  154  Pac.  12,  Ann. 
Cas.  1917C,  798. 

14.  Cal. — Hihn-Hammond  Lumb.  Co. 
V.  Elsom,  171  Cal.  570,  154  Pae.  12, 
Ann.  Cas.  1917C,  798.  Ind.— Farmers ' 
L.  &  T.  Co.  V.  Canada  &  St.  L.  Ey. 
Co.,  127  Ind.  250,  26  N.  E.  784,  11  L. 
E.  A.  740.  Kan. — Eankin  v.  Eankin, 
86  Kan.  899,  122  Pae.  1120. 

15.  Farmers'  L.  &  T.  Co.  v.  Canada 
&  St.  L.  Ey.  Co.,  127  Ind.  250,  26  N. 
E.  784,  11  L.  E.  A.  740  j  Colter  v.  Frese, 
45  Ind.  96. 

16.  Ark. — Duncan  v.  Bateman,  23 
Ark.  327,  79  Am.  Dec.  109.  Cal.— Hihn- 
Hammond  Lumb.  Co.  V.  Elsom,  171  Cal. 
570,  154  Pac.  12,  Ann.  Cas.  1917C,  798. 
Ga.— Pitts  V.  Bomar,  33  Ga.  96.  Ind. 
Farmers'  L.  &  T.  Co.  v.  Canada  &  St. 
L.  Ey.  Co.,  127  Ind.  250,  26  N.  E.  784, 
11  L.  E.  A.  740.  Tex.— Huck  &  Co.  v. 
Gaylord,  50  Tex.  578. 

17.  Eankin  v.  Eankin,  86  Kan.  899, 
122  Pac.  1120. 

18.  Hihn-Hammond  Lumb.  Co.  v. 
Elsom,  171  Cal.  570,  154  Pac.  12,  Ann. 
Cas.  1917C,  798. 

19.  Cal. — Hihn-Hammond  Lumb.  Co. 
V.  Elsom,  171  Cal.  570,  154  Pac.  12, 
Ann,  Cas.  1917C,  798.  Ind.— Indian- 
apolis N.  Tract.  Co.  v.  Brennan,  174 
Ind.  1,  18,  87  N.  E.  215,  90  N,  E,  65, 
68,  91  N,  E.  503,  30  L.  E,  A.  (N.  S.) 
85.  N.  a— Broyhill  v.  Gaither,  119  N. 
C  443,  26  S.  E.  31. 

20.  Ark.— Little  Eoek,  etc.  E.  Co. 
f.  Spencer,  65  Ark.  183,  47  S.  W.  196, 
42  L.  E.  A.  334.  lad.— Indianapolis  N. 
T.  Co.  V.  Brennan,  174  Ind.   1,  19,  87 


N.  E.  215,  90  N.  E.  65,  68,  91  N.  E. 
■503,  30  L.  E.  A.  (N.  S.)  85.  Me. 
Eogers  v.  Dexter  &  P.  E.  Co.,  85  Me. 
372,  27  Atl.  257,  21  L.  E.  A.  528. 
Tex— Ft.  Worth  &  D.  C.  E.  Co.  v. 
Eead  Bros.  (Tex.  Civ.  App.),  140  S. 
W.  111.  Wis. — Lang  v.  Simmons,  64 
Wis.  525,  25  N.  W.  650. 

21.  Williams  v.  Tearney,  8  Serg.  & 
E.   (Pa.)    58. 

22.  Green  v.  Farrar  Lumb.  Co.,  119 
Ga.  30,  46  S.  E.  62. 

[a]  Not  the  perfected  and  recorded 
lien,  but  the  inchoate  or  imperfect 
liens,  or  claims  arising  from  the  mere 
furnishing  of  materials,  or  performance 
of  labor,  is  meant  by  "lien"  as  used 
in  the  statute.  Green  v.  Farrar  Lumb. 
Co.,  119  Ga.  30,  46  S.  E.  62. 

23.  Mont. — Merrigan  v.  English,  9 
Mont.  113,  124,  22  Pac.  454,  5  L.  E. 
A.  837.  Neb.- Phelps  v.  Shay,  32  Neb. 
19,  48  N.  W.  896.  N.  C— Broyhill  v. 
Gaither,  119  N.  C.  443,  26  S.  E.  31. 

24.  Broyhill  v.  Gaither,  119  N.  C. 
443,  26  S.  E.  31. 

25.  Wimberly  v.  Mayberry,  94  Ala. 
240,  10  So.  157,  14  L.  E.  A.  305;  Brad- 
ley V.  Simpson,  93  111.  93;  Croskey  V. 
Northwestern  Mfg.  Co.,  48  111.  481. 

26.  Minn. — Menzel  v.  Tubbs,  51 
Minn.  364,  53  N.  W.  653,  1017,  17  L. 
E.  A.  815.  Mo.— Dewitt  v.  Smith,  63 
Mo.  263.  Ohio. — Choteau  v.  Thompson, 
2  Ohio  St.  114,  123;  Bullock  v.  Horn, 
44  Ohio  St.  420,  7  N.  E.  737.  Ore. 
See  Pilz  v.  Killingsworth,  20  Ore.  432, 
26  Pac.  305. 

[a]  Applied  to  property  within  an 
Incorporated  city  or  town,  a  lot  ordi- 
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the  land,"  while  an  "improvement"  may  ho  an  independent  strnetnre, 
an  addition,  or  repairs.-^  Dt-eisions  f^nvintr  niiscL-llaneous  definitions 
are  {?iven  in  the  note.-" 

II.  NATURE  AND  SCOPE  OF  LIEN. —  A.  Origin  and  Basis 
OF  LiEX.  — A  meehanic's  lien  is  purely  a  creature  of  the  statute.'"' 
It  was  unknown  at  the  common  law.^i  and  was  not  allowed  in  equity.^^ 
It  is  supposed  to  have  originated  with  the  civil  law,^'^  and  is  often  said 
to  be  founded  on  the  principle  tliat  those  who  enhanee  the  value  of 
another's  property  by  their  labor  and  uiaterials,  should  have  a  pledge 


narilv  means  a  city  lot  as  described  on 
recorded  plats  of  the  city.  Pilz  r. 
Killingsworth,  20  Ore.  432,  26  Pac.  305. 

27.  Wimberly  V.  Mayberry,  94  Ala. 
240,  10  So.   157,  14  L.  R.  A.  305. 

28.  Wimberly  r,  Mayberrj,  94  Ala. 
240,  10  So.   157",  14  L.  R.  A.  305. 

|aj  The  designation  given  by  the 
contract  to  the  work  is  mere  opinion, 
and  does  not  control.  Keim  i'.  McRob- 
erts,  18  Pa.  Super.  167;  Armstrong  v. 
Ware,  20  Pa.  519. 

29.  Small  r.  Foley,  8  Colo.  App.  435, 
47  Pac.  64. 

[a]  "Structure"  and  "property" 
may  mean  the  same  thing.  O'Kaue  v. 
Murrav,   25   Pa.   Dist.   87. 

[b]  "  Words  are  given  singular  or 
plural  significance  as  circumstances 
mav  require.  Small  r.  Foley,  8  Colo. 
App.   435,   47   Pac.   64. 

[c]  Voucher  Defined.— First  Nat. 
Bank  v.  City  of  Elgin,  136  111.  App. 
453. 

fd]  The  "work"  is  the  construc- 
tion of  the  building.  Nye-Schneider 
Fowler  Co.  r.  Bridges,  Hoye  &  Co.,  98 
Neb.  27,  151  N.  W.  942;  Broyhill  V. 
Gaither,  119  N.  C.  443,  26  S.  E.  31. 

30.  U.  S. — Russell  v.  Hayner,  130 
Fed.  90,  64  C.  C.  A.  424.  Ala.— Gil- 
bert V.  Talladega  Hdw.  Co.,  195  Ala. 
474,  70  So.  660.  Colo. — Davidson  v. 
Jennings,  27  Colo.  187,  60  Pac.  354,  83 
Am.  St.  Rep.  49,  48  L.  R.  A.  340. 
Mass.- Kirby  v.  Tead,  13  Mete.  149. 
Minn. — .Tewett  r.  Iowa  Land  Co.,  64 
Minn.  531,  57  N.  W.  639,  58  Am.  St. 
Rep.  555.  Mo. — Doollner  r.  Rogers,  16 
Mo.  340.  N.  H.— Pike  r.  Scott,  60  N. 
H.  469.  N.  J.— Ayres  r.  Revere,  25  N. 
J.  L.  474.  Okla.— Keel  v.  Ingersoll,  27 
Okla.  117,  111  Pac.  214.  Pa.— Koim  v. 
McRoberts,  18  Pa.  Super.  167;  Com- 
ipercial  Sash  &  Door  Co.  i\  Thompson, 
17  Pa.  Di.-tt.  996.  Wis. — McAnlifiFo  r. 
.Tnrrrensnn,  107  Wis.  132.  82  N.  W.  706. 
Wyo.— Wvman  r.  Quayle,  9  Wyo.  326, 
63   Pac.  9SS. 


[a]  Some  states  have  had  separate 
laws  for  different  counties  and  other 
jiolitical  subdivisions.  Burroughs  i'. 
Tostevan,  75  N.  Y.  567;  Hallahan  r. 
Herbert,  57  N.  Y.  409.  See  infra  VI, 
A,  note  83   [a]. 

|1.|  The  terra  "statuory  lien"  in- 
cludes a  lien  given  by  the  constitution. 
Goldtroe  v.  City  of  San  Diego,  8  Cal. 
App.  505,  97  Pac.  216. 

31.  U.  S. — Van  Stone  i\  Stilwell  etc. 
Mfg.  Co.,  142  IT.  S.  128,  12  Sup.  Ct.  181, 
35  L.  ed.  961.  111. — Turncs  r.  Brcnckle, 
249  111.  394,  94  X.  E.  495.  Ind.— Slack  v. 
Collins,  145  Ind.  509,  42  N.  E.  910.  Minn. 
.hwett  r.  Iowa  Land  Co.,  64  Minn.  531, 
,'7  N.  W.  639,  58  Am.  St.  Rep.  555. 
Mo. — Doellner  v.  Rogers,  16  Mo.  340. 
Nev. — Lamb  v.  Goldfield  Lucky  Boy 
Min.  Co.,  37  Nev.  9,  138  Pac.  902.  N.  J. 
Ayres  r.  Revere,  25  N.  J.  L.  474.  N.  M. 
Ford  V.  Springer  Land  Assn.,  8  N.  M. 
37,  41  Pac.  541.  Okla.— Cameron  & 
Co.  V.  Beach,  44  Okla.  663,  146  Pac. 
29;  Keel  r.  Ingersoll,  27  Okla.  117,  111 

Pac.  214.     Pa Davis  v.  Farr,  13  Pa. 

167. 

32.  U.  S.— With  row  Lbr.  Co.  v. 
Glasgow  Inv.  Co.,  101  Fed.  863,  42  C. 
C.  A.  61.  111.— Turncs  r.  Brcnckle,  249 
111.  394,  94  N.  E.  495.  Ind.— Slack  v. 
Collins,  145  Ind.  569,  42  N.  E.  910. 
Minn. — .Tewett  v.  Towa  Land  Co.,  64 
Minn.  531,  57  N.  W.  639,  58  Am.  St. 
Rep.  555.  Nev. — Lamb  r.  Goldfield 
Lucky  Boy  Min.  Co.,  37  Nov.  9,  13S 
Pac.  902.  N.  M. — Ford  r.  Springer  Land 
Assn.,  8  N.  M.  37,  41  Pac.  541. 

33.  Canal  Co.  v.  Gordon,  6  Wall. 
561,  18  L.  ed.  894;  Ford  V.  Springer 
Land  As.sn.,  8  N.  iL  37,  41  Pac.  541; 
Minor  r.  Marshall,  6  N.  M.  194,  27  Pac. 
481. 

[al  The  first  mechanic's  lien  act 
in  America  was  passiMl  liy  MnryJand  in 
1791.  Bovle  r.  Mountain  Ky.  Min.  Co., 
9  N.  M.  237,  253.  50  Pac.  347;  United 
States  Blowpipe  Co.  v.  Spencer,  40  W. 
Va.  698,  21  S.  E.  769. 
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of  the  interest  of  their  employer  as  security  for  their  payment.^*  A 
''mechanic's  lien"  cannot  be  created  merely  by  a  contract  for  the 
lien,^**  but  is  involuntary.^^  It  is  an  incident  to  the  contract,^''  and 
arises  by  force  of  the  statute,^^  as  a  special  favor  given  by  the  law,^^ 
upon  the  furnishing  of  the  labor  or  material  contracted  for/°  together 
with  compliance  with  the  conditions  of  the  statute*^ 

B.  Compliance  With  Statute,  —  In  order  to  establish  and  en- 
force the  lien,  a  compliance  with  the  statutory  requirements  is  neces- 
sary,*^ exeept,  possibly,  where  one  against  whom  the  lien  is  sought 
to  be  enforced  has  estopped  himself  to  insist  upon  performance.*^ 
But  a  substantial  compliance  is  sufficient.**     This  means  compliance 


34.  XT.  S.— Davis  v.  Alvord,  94  U.  S. 
545,  24  L.  ed.  283.  Nev. — Lamb  v. 
Goldfield  Lucky  Boy  Min.  Co.,  37  Nev. 
9,  138  Pac.  902.  N.  M.— Boyle  r.  Moun- 
tain Key  Min.  Co.,  9  N.  M.  237,  50 
Pac.  347.  Tex. — Lippencott  v.  York, 
86  Tex.  276,  24  S.  W.  275. 

[a]  Benefit  to  owner  is  not  a  pre- 
requisite to  the  lien.  Hardwood  In- 
terior Co.  V.  Bull,  24  Cal.  App.  129, 
140  Pac.  702. 

35.  U.  S.— Central  Trust  Co.  v.  Eich- 
mond,  N.  L  &  B.  K.  Co.,  31  U.  S. 
App.  675,  688,  68  Fed.  90,  15  C.  C.  A. 
273,  41  L.  R.  A.  458;  Jones  v.  Great 
Southern  Fireproof  Hotel  Co.,  86  Fed. 
370,  30  C.  C.  A.  108.  Ark.— McFadden 
V.  Stark,  58  Ark.  7,  22  S.  W.  884.  Ind. 
Davis  &  Rankin  B.  &  M.  Co.  v.  Vice, 
15  Ind.  App.  117,  43  N.  E.  889.  Miss. 
Ehlers  v.  Elder,  51  Miss.  495.  N.  H. 
Pike  V.  Scott,  60  N.  H.  469.  S.  D. 
Squier  v.  Mitchell,  32  S.  D.  342,  143  N. 
W.  277.  Tex. — Cameron  &  Co.  v.  Mar- 
shall, 65  Tex.  7;  Texas  &  St.  L.  R.  R. 
Co.  V.  McCaughey,  62  Tex.  271.  Utah. 
Eccles  Lumb.  Co.  v.  Martin,  31  Utah 
241,  87  Pac.  713;  Elwell  v.  Morrow,  28 
Utah  278,  78  Pac.  605. 

36.  Wagar  v.  Briscoe,  38  Mich.  587; 
Steger  Lumb.  Co.  v.  Oklahoma  Presb. 
College,  34  Okla.  827,  127  Pac.  381. 

37.  Kirbv  v.  Tead,  13  Mete.  (Mass.) 
149. 

38.  U.  S.— Central  Trust  Co.  v. 
Richmond,  N.  L  &  B.  R.  Co.,  31  U.  S. 
App.  675,  688,  68  Fed.  90,  15  C.  C.  A. 
273,  41  L.  R.  A.  458.  N.  H.— Pike  v. 
Scott,  60  N.  H.  469.  Ohio,— McCune, 
Owens  &  Co.  v.  Snyder,  18  Ohio  Cir.  Ct. 
24,  9  Ohio  Cir.  Dec.  572.  S.  D.— Squier 
V.  Mitchell,  32  S.  D.  342,  143  N.  W. 
277. 

39.  Keim  t".  McRoberts,  18  Pa.  Su- 
per.  167. 

40.  Ark. — McFadden    v.    Stark,    58 


Ark.  7,  22  S.  W.  884.  Miss.— Ehlers  v. 
Elder,  51  Miss,  495.  Ore.— Dailey  v. 
Cremen,  80  Ore.  183,  15G  Pac.  797. 
Utah.— Elwell  v.  Morrow,  28  Utah  278, 
78    Pac.    605. 

41.  Pa. — Commercial  Sash  &  Door 
Co.  V.  Thompson,  17  Pa.  Dist.  996.  Tex. 
Cameron  &  Co.  v.  Marshall,  65  Tex.  7. 
Utah, — Eccles  Lumb.  Co.  v.  Martin,  31 
Utah  241,  87  Pac.  713. 

42.  111. — Burns  Lumb.  Co.  V.  Rey- 
nolds Co.,  148  111.  App.  356.  la.— Log- 
an V.  Attix,  7  Iowa  77.  Kan. — Lang 
f.  Adams,  71  Kan.  309,  80  Pac.  593. 
La. — Louisiana  Glass  &  Mirror  Co.  v. 
Irwin,  126  La.  555,  52  So.  765.  Pa. 
Commercial  Sash  &  Door  Co.  v.  Thomp- 
son,  17   Pa.   Dist.   996. 

fa]  Courts  cannot  dispense  with 
conditions  prescribed  by  statute,  or  re- 
lieve party  from  consequence  of  his 
omission.  Mushlitt  V.  Silverman,  50  N. 
Y.    360. 

[b]  Nothing  in  addition  to  statu- 
tory requirements  need  be  done.  Grace 
f.  Nesbit,  109'  Mo.  9,  18  S.  W.  1118; 
Laswell  v.  Presbyterian  Church,  46  Mo. 
279. 

[c]  The  scope,  operation  and  effect 
of  liem  is  measured  by  the  terms  of 
the  statute.  Cameron  &  Co.  v.  Beach, 
44  Okla.  663,  146  Pac.  29;  Christy  v. 
Union  Oil  &  Gas  Co.,  28  Okla.  324,  ll4 
Pac.   740. 

43.  Ark. — Conway  Lbr.  Co,  v.  Har- 
din, 119  Ark.  43,  177  S.  W.  408.  Ga. 
Massachusetts  Bonding  &  Ins.  Co.  v. 
Realty  Trust  Co.,  142  Ga.  499,  83  S.  E. 
210.  Tex. — Lindslev  r.  Parks,  17  Tex. 
Civ.   App.   527,   43   S.   W.   277. 

44.  U,  S, — Springer  Land  Assn.  v. 
Ford,  168  U.  S.  513,  18  Sup.  Ct.  170, 
42  L.  ed.  562;  Russell  v.  Hayner,  130 
Fed.  90,  64  C.  C.  A.  424.  Ark.- Con- 
way Lbr.  Co.  V.  Hardin,  119  Ark.  43, 
177  S.  W.  408.    Ky.— Wright  v.  Monroe 
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in  all  essential  requirements.*^  Until  perfected  by  compliance  with 
the  statute,  the  lien  is  iuehoate,*"  and,  in  a  sense,  is  a  secret  lion.*^ 
C,  Equitable  Aid.  —  It  is  well  settled  that  when  a  party  has 
failed  to  comply  with  the  statutory  provisions,  he  is  not  entitled  to 
equitable  aid  in  the  establisliment  of  a  mechanic's  lien.**     The  sub- 


Lbr.  Co.,  156  Ky.  83,  160  S.  W.  788. 
Md. — Pluminer  r.  Eckenrode,  50  Md. 
225.  Minn. — Ilankce  v.  Arundel  R.  Co., 
98  Minn.  210,  IDS  N.  W.  842.  Miss. 
Bowman  v.  McLaughlin,  45  Miss.  461; 
Buchanan  v.  Smith,  43  I^Iiss.  00.  Mo. 
Grace  r.  Xesbit,  109  Mo.  9,  18  S.  W. 
1118.  Mont.— Wertz  v.  Lamb,  43  Mont. 
477,  117  Pae.  8!).  N.  Y.— Toop  v.  Smith, 
181  N.  Y.  283,  73  N.  E.  1113,  34  Civ. 
Proc.  211.  N.  C— Hall  v.  Jones,  151 
N.  C.  419,  66  S.  E.  350.  Ner.— Daly 
r.  Lahontan  Mines  Co.,  39  Nev.  14,  151 
Pac.  514,  158  Pac.  285;  Lamb  r.  Gold- 
field  Lucky  Boy  Min.  Co.,  37  Nev.  9, 
138  Pac.  902;  *Tonopah  Lumb.  Co.  v. 
Nevada  Amusement  Co.,  30  Nev.  445, 
97  Pac.  636.  Ore. — Pilz  v.  Killings- 
worth,  20  Ore.  432,  26  Pac.  305.  Pa. 
Pittsburg  Heating  Supply  Co.  r.  Will. 

5  Pa.  Dist.  618.  Tex.— Pool  v.  San- 
ford,  52  Tex.  621.  Utah.— Park  City 
Meat  Co.  r.  Comstock  Silver  King  Min. 
Co.,  36  Utah  145,  103  Pac.  254;  Elwell 
r.  ^torrow,  28  Utah  278,  78  Pac.  605. 
Wash. — Brace  &  Hergert  Mill  Co.  v. 
Burltank,  87  Wash.  356,  151  Pac.  803. 
W.  Va.— Central  City  B.  Co.  v.  Norfolk 

6  W.  E.  Co.,  44  W.  Va.  286,  28  S.  E. 
926. 

[a]  Between  owner  and  mechanic 
dealing  directly  witli  him,  less  strict- 
ness is  required.  ^lurrav  v.  Raplev, 
30   Ark.    568. 

[b]  In  order  to  confer  jurisdiction 
upon  the  cDurt,  there  must  be  a  sub- 
stantial coinjjliance  with  the  directions 
of  the  lien  law.  Toop  r.  Smith,  87 
App.  Div.  241,  84  N.  Y.  Supp.  326. 

[c]  Substantial  compliance  is  all 
that  is  necessary  and  nicety  of  form 
is  not  essential.  Baldwin  v.  Spear 
Bros.,  79   Vt.   43,  64   Atl.   235. 

45.  Ala.— Gilbert  r.  Talladega  Hdw. 
Co.,  195  Ala.  474,  70  So.  660;  Chandler 
I.  Hanna,  73  Ala.  390.  Colo. — Cornell 
V.  Conine-Eaton  Lbr.  Co.,  9  Colo.  App. 
225,  47  Pac.  912;  Sayre-Newton  Lbr. 
Co.  r.  Park,  4  Crdo.  App.  4S2.  36  Pac 
445.  Mich. — Smallev  r.  Northwestern 
Terra  Cott-i  Co.,  IH  'SWch.  141,  71  N. 
"W.  466.  Pa.— Williams  v.  Tearney,  S 
Serg.  &  R  ."^.  Tex.— Lee  r.  O'Brien. 
64  Tex.    635.     Vt.— Piper  v.   Hoyt,   61 

Vol.  XIX 


Vt.  539,  17  Atl.  798.  Wyo.— Wvman 
r.  Qnayle,  9  Wyo.  326,  63  Pac.  988. 

[a]  All  parts  of  the  act  must  bo 
r(>ad  and  constrxied  together.  lU. 
Mantonya  r.  Reilly,  83  111.  App.  275. 
Miss. — Weathersby  v.  Sinclair,  43  Miss. 
189.  Tex.— Lee  &  Co.  v.  Phelps,  54  Tex. 
367. 

46.  Ala. — Turner  v.  Robbins,  78 
Ala.  592;  Porter  &  Co.  r.  Miles,  67 
Ala.  130.  Ark. — Richardson  f.  Hick- 
man, 32  Ark.  406.  Ga. — Green  r.  Far- 
rar  Lumb.  Co.,  119  Ga.  30,  46  S.  E.  62. 
Mo.— Russell  V.  Grant,  122  Mo.  161, 
26  S.  W.  958,  43  Am.  St.  Rep.  563. 
Neb. — Goodwin  v.  Cunningham,  54  Neb. 

II,  74  N.  W.  315.  Wyo.— Becker  v. 
Hopper,  22  Wvo.  237,  138  Pac.  179, 
Ann.  Cas.  191'6f),  1041. 

[a]  The  inchoate  right  may  or  not 
ripen  into  a  lien.  Becker  v.  Hopper, 
22  Wvo.  237,  138  Pac.  179,  Ann.  Cas. 
1916D,  1041. 

[bj  One  dealing  with  property, 
within  time  for  filing  liens,  after  im- 
])rovements  have  boon  niaile,  is  bound 
to  take  notice  of  inchoate  liens  for 
labor  and  material,  which  may  be  after- 
wards filed.  Goodwin  v.  Cunningham, 
54  Neb.  11,  74  N.  W.  315. 

[c]  Until  the  lien  is  established  by 
judgment  there  is  only  an  inchoate 
right.  Russell  r.  Grant,  122  Mo.  161, 
26  S.  W.  958,  43  Am.  St.  Rep.  563; 
Western  Brass  Mfg.  Co.  V.  Boyce,  74 
Mo.  App.  343. 

47.  Stout  r.  Sower,  22  HI.  App.  65; 
Steger  Lumb.  Co.  r.  Oklahoma  Presby. 
College,  34   Okla.   827,   127   Pac.  381.' 

48.  U.  a.— Withrow  Lbr.  Co.  v. 
Glasgow  Tnv.  Co.,  101  Fed.  863,  42  C. 
C.  A.  61.     m.— Turnes  v.  Brenckle,  249 

III.  394,  94  N.  E.  495;  Burns  Lumb. 
Co.  r.  Revnolds  Co.,  148  111.  App.  356. 
Ind.— Ward  r.  Yarnelle,  173  Ind.  535, 
545,  91  N.  E.  7.  la.— Townsend  v. 
White,  102  Iowa  477,  71  N.  W.  337. 
Ky. — Frailev  r.  Winchester  &  B.  R.  Co., 
96  Kv.  570,  "29  S.  W.  446.  Mich.— Dehn 
r.  Dehn,  170  Mich.  407,  136  N.  W.  45:<. 
N.  Y.— Toop  r.  Smith,  181  N.  Y.  2.'i3. 
7?,  N.  E.  1113,  34  Civ.  Proc.  211.  Ohio. 
McCune,  Owens  &  Co.  r.  Snvder,  18 
Ohio  Cir.  Ct.  24,  9  Ohio  Cir.  Dec.  572. 
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stantive  principles  of  equity  are  totally  inapplicable  in  furtherance 
or  support  of  the  statutory  provisions  in  order  to  establish  such 
statutory  creation.*^  But  in  a  case  not  falling  within  the  mechanic's 
lien  statute,  an  equitable  lien  may  be  decreed  u-nder  appropriate  cir- 
cumstances ;^''  and  where  a  mechanic's  lien  has  been  perfected  equitable 
aid  may  be  extended  under  proper  circumstances,  in  its  enforcement.^^ 
D,  Liens  of  Subcontractors.  —  Under  some  statutes  the  liens  of 
materialmen,  laborers  and  subcontractors  in  the  various  degrees,  are 
derivative  liens  and  owe  their  existence  to  a  subrogation  or  substitu- 
tion to  the  contractor's  lien  for  the  unpaid  portion  of  the  contract 
price.^''  Under  others,  this  is  not  so ;  the  liens  are  direct,  independent 
liens,  given  to  all  who  labor  or  furnish  materials  ;^^  and  this  important 
distinction  often  determines  the  value  as  precedents  of  the  decisions 


W.  Va. — Logan  Planing  Mill  Co.  v. 
Aldredge,  63  W.  Va.  660,  60  S.  E.  783, 
129  Am.  St.  Rep.  1035,  15  L.  R.  A. 
(N.  S.)  1159.  Wyo.— Wyman  v.  Quayle, 
9  Wyo.  326,  63  Pac.  988. 

[a]  An  "equitable  lien"  independ- 
ent of  the  mechanic  's  lien  law  has  no 
existence  at  common  law  or  equity, 
for  materials  or  labor  furnished.  With- 
low  Lbr.  Co.  V.  Glasgow  Inv.  Co.,  101 
Fed.  863,  42  C.  C.  A.  61;  Canton  Roll. 
&  Mach.  Co.  V.  Rolling  Mill  Co.,  155 
Fed.  321;  Ward  v.  Yarnelle,  173  Ind. 
535,  545,  91  N.  E.  7. 

[b]  However  equitable  the  claim, 
compliance  with  the  statute  cannot  be 
dispensed  with.  Wyman  V.  Quayle,  9 
Wj-o.   326,  63   Pac.   988. 

[c]  No  equitable  lien  arises  from 
the  mere  fact  that  material  has  been 
furnished  for  and  used  in  the  erection 
of  an  improvement.  Houston  Lumb.  Co. 
17.  Hunt,  96  Kan.  778,  153  Pac.  554. 

49.  111. — Burns  Lumb.  Co.  r.  Rey- 
nolds Co.,  148  111.  App.  356.  N.  Y. 
Toop  V.  Smith,  181  N.  Y.  283,  73  N.  E. 
1113,  34  Civ.  Proc.  211.  Ohio.— McCune, 
Owens  &  Co.  v.  Snvder,  18  Ohio  Cir. 
Ct.   24,  9   Ohio   Cir.  "Dec.   572. 

[a]  Equity  has  not  the  power  to 
breathe  the  breath  of  life  into  a  notice 
of  lien  which  is  insufficient  under  the 
statute.  Toop  v.  Smith,  181  N.  Y.  283, 
73  N.  E.  1113,  34  Civ.  Proc.  211. 

[b]  Equity  cannot  lend  aid  to  se- 
cure the  lien;  but  after  the  lien  is 
secured,  will  take  care  of  the  parties 
in  the  enforcement  thereof.  McCune, 
Owens  &  Co.  v.  Snvder,  18  Ohio  Cir. 
Ct.  24,  9  Ohio  Cir.  Dee.  572. 

50.  Maynard  v.  Columbus,  150  Ky. 
817,  150  S.  W.   1019. 

51.  Elder  Merc.  Co.  v.  Ottowa  Inv. 


Co.,  100  Kan.  597,  165  Pac.  279.     See 
also  infra,  VI,  D. 

52.  U.  S. — Jones  v.  Great  Southern 
Fireproof  Hotel  Co.,  86  Fed.  370,  378, 
30  C.  C.  A.  108,  125.  La.— Carolina  P. 
C.  Co.  V.  Southern  Wood  D.  &  F.  Co., 
137  La.  469,  68  So.  831.  Neb.— Frost 
V.  Falgetter,  52  Neb.  692,  73  N.  W. 
12.  N.  Y.— Doughty  v.  Devlin,  1  E.  D. 
Smith  625.  Tex. — Lonergan  v.  San  An- 
tonio Trust  Co.,  101  Tex.  63,  80,  104 
S.  W.  1061,  106  S.  W.  876,  130  Am.  St. 
Rep.  803,  22  L.  R.  A.  (N.  S.)  364; 
Breneman  v,  Beaumont  Lumb.  Co.,  12 
Tex.  Civ.  App.  517,  34  S.  W.  198.  Wis. 
Seeman  v.  Biemann,  108  Wis.  305,  84 
N.  W.  490. 

[a]  Such  statutes  are  in  the  nature 
of  garnishee  proceedings,  and  are  sub- 
ject to  no  criticism  as  doing  injustice 
to  the  owner.  Jones  r.  Great  Southern 
Fireproof  Hotel  Co.,  86  Fed.  370,  30  C. 
C.  A.  108,  125. 

53.  Ariz. — Harbridge  v.  Six  Points 
Lumber  Co.,  17  Ariz.  339,  152  Pac. 
860.  Kan. — Rankin  v.  Rankin,  86  Kan. 
899,  122  Pac.  1120.  Mass. — Bowen  v. 
Phinney,  162  Mass.  593,  39  N.  E.  283, 
44  Am."  St.  Rep.  391.  Mich. — Vaughan 
V.  Ford,  162  Mich.  37,  45,  127  N.  W. 
280.  Mont. — Merrigan  v.  English,  9 
Mont.  113,  22  Pac.  454,  5  L.  R.  A.  837. 
N.  J. — Ayres  v.  Revere,  25  N.  J.  L. 
474.  N.  M. — Baldridge  i\  Morgan,  15 
N.  M.  249,  106  Pac.  342,  Ann.  Cas. 
1912C,  81.  N.  D.— Robertson  Lumb. 
Co.  V.  State  Bank,  14  N.  D.  511,  105 
N.  W.  719.  Va.— Norfolk  &  Western 
R.  R.  Co.  V.  Howison,  81  Va.  125. 

fa]  The  direct  lien  policy  is  pass- 
ing out  of  favor.  Hunter  &  Co.  V. 
Truckee  Lodge,  14  Nev.  24. 
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of  one  jurisdiction  when  .soui«ht  to  be  used  in  another.^* 

E.  Persons  Entitled.  —  The  statutes  prescribe  the  classes  of  per- 
sons entitled  to  fix  and  enforce  liens  for  their  security."  A  cor- 
poration may  acquire  a  licn,'^'^  but  not  a  laborer's  lien;"  so  may  a  non- 
resident,** even  for  materials  sold  and  delivered  outside  the  state." 
An  architect  may  proceed  against  the  property  to  enforce  his  claim 
for  the  preparation  of  plans  and  specifications,  and  the  superintend- 
ence of  the  construction  of  the  building.*^''     Generally  a  lien  claimant 


54.  Harbriage  i'.  Six  Points  Lbr. 
Co.,  17  Ariz.  3;i9,  152  Pac.  860. 

55.  Ala.— Nunnally  r.  Dorand,  110 
Ala.  530,  18  So.  5.  '  N.  C— Lester  v. 
Houston,  101  N.  C.  605,  S  S.  E.  366. 
H,  I._Swcet  r.  .lanics,  2  R.  T.  270. 

fa]  A  person  need  not  be  a  me- 
clianic  in  order  to  be  entitled  to  main- 
tain an  action  for  lien,  because  the 
title  of  the  act  uses  that  expression. 
Sweet  V.  James,  2  R.  I.  270. 

[b]  No  Distinction  Between  Skilled 
and    Unskilled    Labor.— Van    Dorn    v. 

Mengedoht,    41    Xeb.    525,     59     N.     W. 
800. 

[c]  A  bank  holding  an  assignment, 
as  collateral,  of  a  subcontractor's 
rights,  may,  on  the  death  of  the  as- 
signee, by  completing  the  contract  with 
the  consent  of  all  parties,  fix  and  fore- 
close a  lien  for  the  debt.  Security 
Is'at.  Bank  r.  St.  Croix  Power  Co.,  117 
Wis.  211,  94  N.  W.  74. 

[d]  Materialman  to  a  subcontractor 
may  enforce  a  lien.  Smith  v.  New- 
baur,  144  Ind.  95,  42  N.  E.  40,  1094, 
33  L.  R.  A.  685. 

[e]  A  member  of  a  building  com- 
mittee is  not  barred  from  asserting 
lien  for  materials  furnished  for  a  lodge 
building.  Pine  Bluff  Lodge  of  Elks  V. 
Sanders,   86   Ark.    391,   111    S.   W.   255. 

56.  Ga. — Loudon  j'^  Coleman,  59  Ga. 
653.  Neb. — Chapman  v.  Brewer,  43 
Neb.  890,  62  N.  W.  320,  47  Am.  St. 
Rep.  779.  N.  Y. — New  York  Archi- 
tectural Terra  Cotta  Co.  r.  Williams, 
102  App.  Div.  1,  92  N.  Y.  Supp.  808. 
Tex. — Fagan  f.  Boyle  Ice  Mach.  Co.,  65 
Tex.  324.  Utaii. — Doane  v.  Clinton,  2 
Utah  417. 

57.  Ward  f.  Yarnellc,  173  Ind.  535, 
560,  91   N.   E.   7. 

58.  Mich. — Stout  r.  Sawyer,  37 
Mich.  313.  Minn.— Atkins  r.  Little,  17 
Minn.  342.  N.  Y. — Campbell  v.  Coon, 
149  N.  Y.  556,  44  N.  E.  300,  38  L.  R. 
A.  410.  Pa.— Wethered  v.  Garrett,  140 
Pa.  224,  21  Atl.  319.  Tenn.— Green- 
wood   >•.    Tennessee   Mfg.    Co.,   2    Swan 
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130.     Tex. — Fagan  r.  Boyle  Ice  Mach. 
Co.,  65  Tex.   ;'.24. 

59.  N.  M. — Genest  v.  Las  Vegas  Ma 
sonic  Bldg.  Assn.,  11  N.  M.  251,  67 
Pac.  74:!.  N.  Y. — Campbell  r.  Coon, 
149  N.  Y.  556,  44  N.  E.  300,  38  L.  R. 
A.  410.  Wis. — Mallory  r.  La  Crosse 
Abattoir  Co.,  80  Wis.  170,  49  N.  W. 
1071. 

[a]  In  early  cases  local  statutes 
have  been  held  not  to  apply  when  the 
transaction  was  outside  the  jurisdic- 
tion. Twitchell  r.  The  Steamboat  Mis- 
souri, 12  Mo.  412;  Noble  r.  Steamboat 
St.  Anthony,  12  Mo.  261;  Birmingham 
Iron  Foundry  v.  Glen  Cove  S.  Mfg.  Co., 
78  N.   Y.   30. 

60.  U.  S. — Phoenix  Furn.  Co.  v. 
Pnt-in-Bay  Hotel  Co.,  66!  Fed.  683. 
Ala. — Hughes  v.  Torgerson,  96  Ala. 
346,  11  So.  209,  38  Am.  St.  Rep.  105,  16 
L.  R.  A.  600.  Colo.— State  Bank  v. 
Plummer,  54  Colo.  144,  129  Pac.  819; 
Fischer  r.  Hanna,  8  Colo.  App.  471,  47 
Pac.  303.  111.— Taylor  r.  Gilsdorff,  74 
111.  354.  La. — ;Muliigan  r.  Mulligan,  18 
La.  Ann.  20.  Minn. — Gardner  r.  Leek, 
52  Minn.  522,  54  N.  W.  746.  Neb. 
Von  Dorn  r.  Mengedoht,  41  Neb.  525, 
59  N.  W.  800.  N.  J.— Federal  Trust  Co. 
v.  Guigues,  76  N.  ,T.  Eq.  4.Q5,  74  Atl. 
652;  Mutual  Benefit  Life  Ins.  Co.  v. 
Rowland,  26  N.  .1.  Eq.  389.  N.  M. 
Johnson  v.  McClure,  10  N.  M.  506,  62 
Pac.  983.  N.  Y.— Strvker  r.  Cassidy, 
76  N.  Y.  50,  32  Am.  St.  Rep.  262. 
N.  C— Stephens  r.  Hicks,  156  N.  C. 
239,  72  S.  E.  313,  Ann.  Cas.  1913A, 
272,  36  L.  R.  A.  (N.  S.)  354.  N.  D. 
Friedlander  r.  Taintor,  14  N.  D.  393, 
104  N.  W.  527,  116  Am.  St.  Rep.  697, 
9  A.  &  E.  Ann.  Cas.  96.  Pa. — Rush  r. 
Able,  90  Pa.  153;  Bcrnheisel  r.  Smoth- 
ers, 5  Pa.  Super.  113.  Wash.— Gould 
1-.  McCormick,  75  Wash.  61,  134  Pac. 
676,  Ann.  Cas.  1915A,  710,  47  L.  R.  A. 
(N.   S.)    765. 

[a]  Contra. — An  architect  is  not  en- 
titled to  a  lien.  Ky. — Fnushee  v.  Grigs- 
by,  12  Bush  75.     Mo. — Raeder  v.  Bens- 
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who  is  also  a  surety  on  the  contractor's  bond,  may  file  and  enforce  a 
lien,*^  thougfh  in  some  jurisdictions  he  is  estopped  to  maintain  the 
action.*^^  Where  the  contract  price  has  not  been  paid,  such  surety 
may  enforce  a  lien  for  his  proportion  of  the  fund  in  the  owner's 
hands,®^  but  not  if  the  full  contract  price  has  been  paid  to  the  con- 
tractor. ***  A  contractor  who  had  agreed  to  deliver  the  building  free 
from  liens  may  not  enforce  a  lien  thereon,*'"  and  where  the  contractor 
has  waived  all  liens,  the  subcontractors  are  likewise  barred  from  en- 


berg,  6  Mo.  App.  445.  Term. — ^Thomp- 
son V.  Baxter,  92  Tenn.  305,  21  S.  W. 
668,  36  Am.  St.  Rep.  »5. 

[b]  Simply  furnishing  plans  and 
specifications,  does  not  entitle  an 
architect  to  the  lien,  in  some  jurisdic- 
tions. Mass. — Mitchell  v.  Packard,  168 
Mass.  467,  47  N.  E.  113,  60  Am.  Rep. 
404.  Me. — Ames  v.  Dyer,  41  Me.  397. 
N.  Y. — Thompson-Starrett  Co.  v.  Brook- 
lyn Hts.  Realty  Co.,  Ill  App.  Div.  358, 
98  N.  Y.  Supp.  128.  Pa.— Price  v. 
Kirk,  90  Pa.  47.  Contra,  Freeman  v. 
Rinaker.  185  111.  172,  56  N.  E.  1055; 
Henrv  Co.  v.  Halter,  58  Neb.  685,  79 
N.  W.  616. 

[c]  Expenses  may  be  included  when 
the  contract  so  provides.  State  Bank 
V.  Plummer,  54  Colo.  144,  129  Pac. 
819;  Lybrand  v.  Eberly,  36  Pa.  347. 

61.  Ariz. — Prescott  Nat.  Bank  v. 
Head,  11  Ariz.  213,  90  Pac.  328.  Axk. 
Pine  Bluff  Lodge  of  Elks  v.  Sanders, 
86  Ark.  291,  111  S.  W.  255.  Del.— Rob- 
inson V.  Ortiz,  100  Atl.  408.  Mo.— Hart- 
man  V.  Berry,  56  Mo.  487;  Hayden  v. 
Wulfing,  19  Mo.  App.  353.  N.  J.— At- 
lantic Coast  Brew.  Co.  r.  Clement,  5& 
N.   J.   L.   438,  36   Atl.   883. 

[a]  To  apply  the  rule  against  cir- 
cuity of  action  to  such  a  case  would 
work  an  injustice  to  the  surety  by  de- 
priving him  of  the  benefit  of  his  lien. 
Prescott  Nat.  Bank  v.  Head,  11  Ariz. 
213,  90  Pac.  328;  Atlantic  Coast  Brew. 
Co.  V.  Clement,  59  N.  J.  L.  438,  36 
Atl.  883. 

62.  Cal.— Burnett  v.  Glas,  154  Cal, 
249,  97  Pac.  423.  111.— Leach  v.  Thomp- 
son, 138  III.  App.  85.  Wis.— Interior 
"Wood  Work  Co.  v.  Prasser,  108  Wis. 
557,  84  N.  W.  833;  Stephens  v.  Elver, 
101  Wis.  392,  77  N.  W.  737.  Wash, 
Morse  v.  Mansfield,  10  Wash.  373,  38 
Pac.  1050;  Spears  v.  Lawrence,  10 
Wash.  368,  38  Pac.  1049,  45  Am.  St. 
Rep.  789. 

[a]  But  a  partnership  firm  of  which 
the  surety  is  a  member,  is  not  barred. 


Burnett  v.  Glas,  154  Cal.  249,  97  Pac. 
423. 

63.  Ariz.— Prescott  Nat.  Bank  v. 
Head,  11  Ariz.  213,  90  Pac.  328.  Idaho. 
Sanders  v.  Keller,  18  Idaho  590,  111 
Pac.  350.  Mo. — Badger  Lumb.  Co.  v. 
Muehlebach,  109  Mo.  App.  646,  83  S. 
W.  546;  Fullerton  Lbr.  Co.  v.  Gates, 
89   Mo.  App.   201. 

Contra,  Spears  v.  Lawrence,  10  Wash. 
368,  38  Pac.  1049,  45  Am.  St.  Rep. 
789. 

Actions  on  bond,  see  infra,  XXI. 

[aj  Owner  is  not  hurt  when  the  lien 
is  by  subrogation,  and  there  is  a  bal- 
ance in  the  owner's  hands.  Badger 
Lumb.  Co.  V.  Muehlebach,  109  Mo. 
App.  646,  83  S.  W.  546. 

[b]  If  the  owner  is  damaged  the 
sum  thereof  may  be  deducted  from 
the  amount  of  such  sureties  recovery. 
Fullerton  Lbr.  Co.  v.  Gates,  89  Mo. 
App.  201. 

64.  Cal.— Ely th  v.  Torre,  38  Pac. 
639.  Colo.--Aste  v.  Wilson,  14  Colo. 
App.  323,  59  Pac.  846.  Ind.— McHenry 
V.  Knickerbocker,  128  Ind.  77,  27  N. 
E.  430.  Mont.— Miles  v.  Coutts,  20 
Mont.  47,  49'  Pac.  393.  Neb.— Kiewit  v. 
Carter,  25  Neb.  460,  41  N.  W.  286. 
Okla. — Rounds  &  Porter  Lumb.  Co.  V. 
Thompson,  153  Pac.  648.  Pa. — Rynd 
V.  Pittsburg  Natatorium,  173  Pa.  237, 
33  Atl.  1041. 

65.  Ore. — Gray  v.  Jones,  47  Ore.  40, 
81  Pac.  813.  Pa.— Stoneback  v.  Wat- 
ers, 198  Pa.  459,  48  Atl.  296.  Wash. 
Kent  Lumb.  Co.  v.  Ward,  37  Wash. 
60,  79  Pac.  485. 

[a]  But  where  the  owner  breaches 
contract  to  pay,  payment  may  be  en- 
forced by  lien.  Childress  v.  Smith 
(Tex.  Civ.  App.),  37  S.  W.  1076.  Contra, 
Purvis  &  Co.  V.  Brumbaugh's  Estate,  8 
Pa.  Super.  292. 

[b]  Contractor  May  Waire  Lien. 
Keller  v.  Home  Life  Ins.  Co.,  95  Mo. 
App.   627,  69   S.   W.   612. 

[c]  A  contract  not  to  permit  liens 
does    not    prevent    contractor    himself 
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forcinj;  lions,  if  thoy  havo  notice  of  the  terms  of  the  orifrinal  contract ;®® 
but  this  rule  is  not  followed  in  a  number  of  states  where  the  slatute 
gives  subcontractors  a  direct  lien."  The  personal  representatives  of 
a  deceased  lienor  may  perfect  and  enforce  the  lien."^  The  rights  and 
remedy  of  an  assiixnee  are  treated  elsewhere  in  this  article. •^^ 

F.  Debt  Which  Will  Support.  —  1.  Generally.  —  Ordinarily  the 
action  may  be  maintained  only  for  such  service,  work,  and  materials 
as  are  provided  for  by  the  statute. ^°  The  "improvement"  contem- 
plated by  the  statute  should  ordinarily  become  attached  to  the  land 
£LS  a  fixture;"  though  the  work  need  not  always  be  upon  the  liened 


from  enforcing  lien.  Aste  v.  Wilson, 
14  Colo.  App.  323,  59  Pac.  846;  Child- 
ress r.  Smith  (Tex.  Civ.  App.),  37  S. 
W.    1076. 

66.  Axk. — Cost  V.  Newport  Build- 
ers' S.  H.  Co.,  85  Ark.  407,  108  S.  W. 
509.  HI. — Brown  Const.  Co.  v.  C.  I. 
Const.  Co.,  234  111.  397,  84  N.  E.  103S. 
Mich. — Smallev  v.  Gearing,  121  Mich. 
190,  79  N.  W.'lll4,  80  N.  W.  797.  Pa. 
Dersheimer  r.  Maloney,  143  Pa.  532, 
22  Atl.  813.  Wis. — Seeman  v.  Biemann, 
108  Wis.  365,  84  N.  W.  490. 

67.  Ariz. — Arizona  E.  R.  R.  Co.  v. 
Globe  Hdw.  Co.,  14  Ariz.  397,  129  Pac. 
1104.  Colo. — See  Jarvis  V.  State  Bank, 
22  Colo.  309,  45  Pac.  505,  55  Am.  St.. 
Rep.  129.  Me.— Norton  v.  Clark,  85 
Me.  357,  27  Atl.  252.  Mont.— Miles  r. 
Coutts,  20  Mont.  47,  49  Pac.  393.  Ohio. 
Gimbert  v.  Heinsath,  11  Ohio  Cir.  Ct. 
339. 

68.  Robins  r.  Bunn,  34  N.  J.  L.  322. 

[a]  When  the  contractor's  adminis- 
trator completes  the  job,  ho  is  not  en- 
titled to  collect  and  administer  on  the 
part  of  the  fund  earned  by  subcon- 
tractors. Vernon  v.  Harper,  79  Ohio 
St.  181,  86  N.  E.  882,  20  L.  R.  A.  (N. 
S.)   44. 

69.  See  ivfra,  XVII. 

70.  la.— Bartlett  v.  Bilgcr,  92  Iowa 
732,  61  N.  W.  233.  N.  M— Boyle  v. 
Mountain  Kev  Min.  Co.,  9  N.  M.  237, 
253,  50  Pac.  .347.  N.  Y.— Doll  v.  Coogan, 
48  App.  Div.  121,  62  N.  Y.  Supp.  627. 
Wis. — McAiilifFe  v.  Jorgenson,  107  Wis. 
132,  82  X.  W.  706. 

fal  Claims  for  anything  but  labor 
and  material  arc  not  licnablc,  and  can- 
not, therefore,  be  embraced  in  the  judg- 
ment. Bovle  r.  Mountain  Kev  Min. 
Co.,  9  N.  M.  237,  253,  r.O  Pac.  .3*47. 

[b]  A  liberal  construction  so  as  to 
include  iin'idcut.Tl  l.-ilior  .should  be  giv- 
en the  statute.  Barnard  v.  McKenzie, 
4   Colo.   251. 

[cj     Personal  liability  not  eesentlal. 
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A  lien  may  be  enforcible  against  the 
property,  notwithstanding  legal  ob- 
stacles would  prevent  a  personal  judg- 
ment for  the  debt.  Davis  &  Rankin 
B.  &  M.  Co.  V.  Vice,  15  Ind.  App.  117, 
43  N.  E.  889;  Althen  v.  Tarbox,  48 
Minn.  18,  50  N.  W.  lOlS,  31  Am.  St. 
Rep.   616. 

See  also   infra,  II,  F,  6,  c,  note  39. 

71.  Ala.— Eufaula  Water  Co.  v. 
Addyston  Pipe  &  Steel  Co.,  89  Ala. 
552,  8  So.  25.  Me. — Baker  r.  Fessen- 
dcn,  71  Me.  292.  Mont.— Missoula 
Merc.  Co.  V.  O'Donnell,  24  Mont.  65, 
60  Pac.  594,  991.  Ore. — Patterson  t'. 
Gallagher,  25  Ore.  227,  35  Pac.  454,  42 
Am.  St.  Rep.  794;  Honeyman  r.  Thomas, 
25  Ore.  539,  36  Pac.  636.  Wash.— Ven- 
dome  Turkish  Bath  Co.  i".  Schettler,  2 
Wash.    457,    27    Pac.    76. 

[a]  Lessee  cannot  raise  question 
that  part  of  lal>or  and  material  fur- 
nislied  is  on  personalty.  Cornelius  v. 
Washington  Steam  Laundry,  52  Wash. 
272,   100   Pac.    727. 

[b]  The  statute  does  not  require,  as 
a  condition  to  a  lien  on  the  realty, 
that  an  improvement  should  become  a 
]^art  thereof.  Post  r.  Miles,  7  N.  M. 
317,  34   Pac.   586. 

fc]  Physical  annexation  not  con- 
trolling, though  an  iin[Mirtaiit  <'onsider- 
ation.  Fish  Co.  v.  Young,  127  Wis. 
149,  106  N.  W.  795. 

fd]  The  true  test  whether  an  art- 
icle is  a  fixture,  or  personal  ]iroperty, 
is  the  intent  of  the  owner  to  incorpor- 
ate it,  or  not,  jiermanctitly  in  his  real 
estate  as  a  part  thereof.  U.  S. — .Arm- 
strong Cork  Co.  r.  Merchant's  Rcfrig. 
Co.,  184  Fed.  199,  107  C.  C.  A.  93.  Colo. 
Colorado  Gold  Dredging  Co.  r.  Steams- 
Roger  Mfg.  Co.,  60  Colo.  412,  153  Pac. 
765;  Roseville  Alta  Min.  Co.  r.  Iowa 
Gulch  Min.  Co.,  15  Colo.  29,  24  Pac. 
920,  22  Am.  St.  Rep.  373.  Wis.— Fish 
Co.  r.  Young,  127  Wis.  149,  106  N.  W. 
795. 
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property  itself."  Thus,  though  not  specially  provided  for  by  the 
statute,  the  lien  may  be  fixed  and  enforced  for  walks,"  fences,^*  and 
street  improvements."  As  a  general  rule  materials  must  be  for 
the  structure  itself,^*^  and  a  lien  will  not  attach  for  materials  furnished 


72.  U.  S. — ^Caldwell  v.  Schmulbach, 
175  Fed.  429.  Idaho. — Shaw  v.  Johns- 
ton, 17  Idaho  676,  107  Pac.  399.  N.  D. 
State  Loan  Co.  v.  White  Earth  C.  M. 
B.  &  T.  Co.,  34  N.  D.  101,  157  N.  W. 
834.  Wash. — Young  V.  Borzone,  26 
Wash.  4,  67  Pac.  135,  421. 

[a]  Work  done  in  strengthening 
walls  in  adjacent  building,  when  rend- 
ered necessary  by  excavations,  may  be 
included  in  lien.  Caldwell  v.  Schmul- 
bach, 175  Fed.  429. 

73.  Cal. — McClain  v.  Hutton,  131 
Cal.  132,  61  Pac.  273,  63  Pac.  182,  622. 
Mo. — McDermott  v.  Claas,  104  Mo.  14, 
15  S.  W.  995.  W.  Va.— O'Neil  v.  Tay- 
lor, 59   W.   Va.   370,  53   S.   E.  471. 

74.  Mo. — McDermott  t'.  Claas,  104 
Mo.  14,  15  S.  W.  995.  W.  Va.— O 'Neil 
V.  Taylor,  59  W.  Va.  370,  53  S.  E. 
471.  Wis.— Bailey  v.  Hull,  11  Wis.  289, 
78  Am.  Dec.   706. 

75.  Shaw  V.  Johnston,  17  Idah(i> 
676,  107  Pac.  399;  Young  v.  Borzone, 
26  Wash.  4,  67  Pac.  135,  421. 

76.  Idaho. — Potlatch  Lumb.  Co.  v. 
City  of  Lewiston,  23  Idaho  167,  129 
Pac.  1073.  Ind.— Cincinnati,  E.  &  M. 
E.  Co.  V.  Shera,  36  Ind.  App.  315,  73 
N.  E.  293.  Mont.— Holter  Hdw.  Co.  v. 
Ontario  M.  Co.,  24  Mont.  198,  61  Pac. 
8,  81  Am.  St.  Rep.  421.  Tex.— Hous- 
ton &  T.  C.  E,  Co.  V.  Anderson,  44  Tex. 
Civ.  App.  394,  98  S.  W.  440.  Wis. 
Carnegie  Fuel  Co.  v.  Interstate  T.  E. 
Co.,  165  Wis.  46,  160  N.  W.  1046; 
Barker  &  Stewart  Lumb.  Co.  v.  Mara- 
thon Paper  Mill  Co.,  146  Wis.  12,  130 
N.  W.  8G6,  36  L.  E.  A.  (N.  S.)   875. 

[a]  Lien  for  Defective  Materials. 
Where  owner  does  not  object,  or  con- 
demn them  as  provided  by  contract, 
but  allows  them  to  be  used,  he  cannot 
refuse  to  pay  for  them  on  ground 
they  are  inferior  and  unsatisfactory. 
Childs  Lbr.  &  Mfg.  Co.  V.  Page,  28 
Wash.  128,  68  Pac.  373. 

f  b]  Where  material  is  used  and  con- 
sumed (1)  directly  on  the  work,  and 
is  instrumental  in  producing  the  final 
result,  it  may  be  said  to  have  entered 
into  the  completed  structure.  U.  S. 
Giant  Powder  Co.  V.  Oregon  Pac.  E. 
Co.,  42  Fed.  470,  8  L.  E.  A.  700.  Cal. 
Giant  Powder  Co.  v.  San  Diego  Flume 


Co.,  78  Cal.  193,  20  Pac.  419.  Idaha. 
Chamberlain  v.  City  of  Lewiston,  23 
Idaho  154,  129  Pac.  1069.  Mass.— Samp- 
son Co.  V.  Com.,  202  Mass.  326,  88  N 
E.  911.  Mo. — Eapauno  Chem.  Co.  v 
Greenfield  &  N.  Ey.  Co.,  59  Mo.  App 
6.  N.  Y. — Schagticoke  P.  Co.  v.  Green 
wich  &  J.  E.  Co.,  183  N.  Y.  306,  76  N 
E.  153,  111  Am.  St.  Rep.  751,  2  L.  E 
A.  (N.  S.)  288.  Tenn.— Hercules  Pow 
der  Co.  v.  Knoxville,  L.  &  J.  E.  Co. 
113  Tenn.  382,  83  S.  W.  354,  106  Am 
St.  Eep.  836,  67  L.  R.  A.  487.  Wis 
Carnegie  Fuel  Co.  v.  Interstate  T.  E 
Co.,  165  Wis.  46,  160  N.  W.  1046;  Bar 
ker  &  Stewart  Lumb.  Co.  v.  Marathon 
Paper  Mill  Co.,  146  Wis.  12,  130  N.  W 
866,  36  L.  E.  A.  (N.  S.)  875.  (2)  But 
not  if  used  only  to  facilitate  the  oper- 
ation of  tools  or  machinery,  which  in 
their  turn  act  on  the  structure.  Mass 
Sampson  Co.  v.  Com.,  202  Mass.  326, 
88  N.  E.  911.  Pa.— Philadelphia  v 
Malone,  214  Pa.  90,  63  Atl.  539.  Tenn 
Luttrell  V.  Knoxville  L.  &  J.  R.  Co. 
119  Tenn.  492,  105  S.  W.  565,  123  Am 
St.  Rep.  737.  Wis.— Carnegie  Fuel  Co. 
V.  Interstate  T.  E.  Co.,  165  Wis.  46, 
160  N.  W.  1046;  Barker  &  Stewart 
Lumb.  Co.  V.  Marathon  P.  M.  Co.,  146 
Wis.  12,  130  N.  W.  866,  36  L.  R.  A. 
(N.    S.)    875. 

[c]  Tools  not  consumed  are  not 
proper  items  of  materials,  and  should 
be  thrown  out  of  the  account.  Ala. 
May  &  Thomas  Hdw.  Co.  v.  McConnell, 
102  Ala.  577,  14  So.  768.  Idaho.— Nin- 
ncman  v.  City  of  Lewiston,  23  Idaho 
169,  129  Pac.  1073.  Tex.— Waters- 
Pierce  Oil  Co.  V.  United  States  &  Mex. 
Tr.  Co.,  44  Tex.  Civ.  App.  397,  99  S. 
W.   212. 

[d]  Coal  and  oil  are  not  proper 
items  of  material  within  the  meaning 
of  the  statute.  Waters  Pierce  Oil  Co. 
V.  United  States  &  Mexican  Tr.  Co., 
44  Tex.  Civ.  App.  397,  99  S.  W.  212; 
Carnegie  Fuel  Co.  v.  Interstate  T.  R. 
Co.,  165  Wis.  46,  160  N.  W.  1046. 
Contra.  Johnson  v.  Starrett,  127  Minn. 
138,  149  N.  W.  6,  L.  R.  A.  1915B,  708. 
See  also  City  Trust,  S.  D.  &  S.  Co.  v. 
United  States,  147  Fed.  155,  77  C.  C. 
A.  397. 

[e]  Meals,    lodgings    and    "sundry 
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generally."  An  action  to  foreclose  a  mechanic's  lien  cannot  be 
founded  upon  a  claim  of  damages  for  breach  of  contract,"  nor  for 
money  advanced,^"  nor  upon  a  chiiin  for  razing  old  buildings. «° 

2  For  Improvement  Which  Was  Destroyed.  —  In  most  jurisdic- 
tions a  lien  may  be  rnforeed  against  the  land  though  the  improve- 
ments may  have'  been  destroyed  by  fire,  or  other  causes,^^  though  this 
rule  is  not  everywhere  followed." 

G.  Property  Against  Which  Enforcible.  —  1.  Generally.  —  Me- 
chanic's  liens  were  framed  with  reference  to  property  subject  to 
execution.**^    Hence  there  can  be  no  foreclosure  upon  property  of  the 


expenses''  are  not  proper  items  in  a 
foreclosure.  Van  Horn  Trading  Co.  v. 
Day  (Tex.  Civ.  App.),  148  S.  W.  1129. 

77.  Bartlett  r.  Bilger,  92  Iowa  732, 
61  N.  W.  233;  Whittier  v.  Puget  Sound 
Loan,  etc.  Co.,  4  Wash.  656,  30  Pac. 
1094,  31  Am.  St.  Rep.  944;  Eisenbeis 
V.    Wakeman,    3    Wash.    534,    28    Pac. 

923. 

78.  Neb. — Pardue  v.  Missouri  Pac. 
Ey.  Co.,  52  Neb.  201,  71  N.  W.  1022, 
66  Am.  St.  Rep.  489.  N.  Y.— Morgan 
V.  Tavlor,  15  Daly  304,  5  N.  Y.  Supp. 
920,  24  N.  Y.  St.  60;  Doll  r.  Coogan, 
48  App.  Div.  121,  62  N.  Y.  Supp.  627. 
Wis.— Seeman  r.  Biemann,  108  Wis. 
365,  84  N.  W.  490. 

79.  la.— Stubbs  v.  Clarinda  C.  S. 
&  S.  W.  R.  Co.,  65  Iowa  513,  22  N.  W. 
654.  Minn. — Baxter  Sash  &  Door  Co. 
V.  Ornes,  130  Minn.  214,  153  N.  W. 
594.  N.  Y.— Kerby  f.  Daly,  45  N.  Y. 
84.  Tex. — First  Nat,  Bank  of  Muscogco 
V.  Campbell  (Tex.  Civ.  App.),  58  S.  W. 
628.  W.  Va — Lunsford  V.  Wren,  64 
W.  Va.  458,  63  S.  E.  308. 

fal  But  see  Barker  &  Stewart 
Lumb.  Co.  V.  Marathon  Paper  Mills 
Co.,  146  Wis.  12,  130  N.  W.  866,  36  L. 
R.  A.  (N.  S.)  875,  wherein  money  ad- 
vanced to  pay  freight  on  materials 
was  held  a  proper  item  of  lien  on  the 
ground  that  if  the  freight  had  beeli 
added  to  the  price  it  would  have  sup- 
ported  a  lien. 

fb]  Money  paid  as  premium  on  sur- 
ety bond  is  not  a  proper  item  in  con- 
tractor's lien.  Baxter  Sash  &  Door 
Co.  V.  Ornos,  130  Minn.  214,  153  N. 
W.  594. 

80  Thompson-Starrett  Co.  v.  Brook- 
lyn llts.  Realty  Co.,  Ill  App.  Div.  358, 
98  N.  Y.  Supp.  128;  Sound  Transfer 
Co.  V.  Phinnev  Realty  &  Inv.  Co.,  71 
Wash.   473.   128   Pac.    1047. 

81.  "D.  S. — Hoovcn,  Owens  &  Rent- 
schler  Co.  v.  John  Feathcrstone's  Sons, 
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1 1 1  Fed.  SI ,  49  C.  C.  A.  229.  Cal.— Butler 
f.  Ng  Chung,  160  Cal.  435,  117  Pac.  512, 
Ann.  Cas.  191 3A,  940.  Idaho.— Chamber- 
lain V.  Citv  of  Lewiston,  23  Idaho  154, 
129  Pac.  1069.  111.— Paddock  c.  Stout, 
121  111.  571,  13  N.  E.  182;  Steigleman  v. 
McBride,  17  111.  300.  Ind.— Smith  v. 
Newbaur,  144  Ind.  95,  42  N.  E.  40, 
1094,  33  L.  R.  'A.  685.  la.— Clark  & 
Co.  V.  Parker,  58  Iowa  509,  12  N.  W. 
553.  Minn. — Freeman  r.  Carson,  27 
Minn.  516,  8  N.  W.  764.  Miss.— Mc- 
Laughlin r.  Green,  48  Miss.  175.  N.  M. 
Armijo  v.  Mountain  Elect.  Co.,  11  N. 
M.  235,  67  Pac.  726.  Tex.— Cain  v. 
Texas  B.  &  L.  Assn.,  21  Tex.  Civ.  App. 
61,  51  S.  W.  879. 

[al  The  Terms  of  the  Contract  De- 
termine.— Where  the  contract  is  for  the 
delivery  of  the  completed  building, 
there  can  be  no  recovery  or  lien  if  the 
building  is  destroyed  before  delivery. 
Lonergan  r.  San  Antonio  Trust  Co., 
101  Tex.  63,  104  S.  W.  1061,  106  S.  W. 
876,  130  Am.  St.  Rep.  803,  22  L.  R. 
A.  (N.  S.)  364;  Weis  v.  Devlin,  67 
Tex.  507,  3  S.  W.  726,  60  Am.  Rep. 
38;  Halsev  r.  Waukesha  Springs  Sani- 
tarium, 125  Wis.  311,  104  N,  W.  94, 
110  Am.  St.  Rep.  838. 

82.  Del. — Wood  v.  Wilmington  Con- 
fer. Academy,  1  Marv.  416,  41  Atl.  89, 
2  Hardesty  146.  Ore. — ("henoweth  v. 
Spencer,  64  Ore.  540,  131  Pac.  302, 
Ann.  Cas.  1914D,  678.  Pa.— Linden  S. 
Co.  r.  Rough  Run  Mfg.  Co.,  158  Pa. 
238,  27  Atl.  895;  Appeal  of  Wigton,  28 
Pa.  161;  Baird  v.  Otto,  12  Pa.  Co.  Ct. 
510,   2   Pa.   Dist.   484.    • 

83.  m. — Bouton  r.  McDonough,  84 
III.  384.  la.— Loring  &  Co.  v.  Small,  50 
Iowa  271,  32  Am.  Rep.  136.  Wis. 
Heath  v.  Solles,  73  Wis.  217,  40  N.  W. 
804. 

Against  homestead,  see  infra,  VI,  I, 
7. 
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state  or  of  corporations  created  by  the  state  as  governmental  agencies 
for  public  purposes.^*  Quasi  public  institutions  owned  individually 
are  subject  to  the  lien  laws.^'  The  enforcement  of  the  lien  against 
particular  persons  or  property  is  treated  in  a  subsequent  section.^® 
2.  Extent  of  Property  Included.  —  Since  the  lien  for  the  con- 
struction of  any  necessary"  part  of  any  improvement  extends  to  the 
whole  property,^^  there  cannot,  generally,  be  a  foreclosure  upon  only 


84.  Axk.— Fluty  v.  School  Dist.,  49 
Ark.  94,  4  S.  W.  278.  Cal.— Bates  v. 
Santa  Barbara,  90  Cal.  543,  27  Pac. 
438.  Conn. — Fenton  v.  Fenton  Bldg. 
Co.,  90  Conn.  7,  96  Atl.  145.  Fla. 
Special  Tax  School  Dist.  v.  Smith,  61 
Fla.  782,  54  So.  376,  Ann.  Cas.  1913A, 
757.  Ga. — Aetna  Indemnity  Co.  V. 
Comer,  136  Ga.  24,  70  S.  E.  676.  111. 
Board  of  Education  v.  Neidenberger. 
78  111.  58.  Ind. — Townsend  v.  Cleveland 
Fire  Proofing  Co.,  18  Ind.  App.  568, 
47  N.  E.  707.  la. — Breneman  v.  Harvey, 
70  Iowa  479,  30  N.  W.  846.  Mich.— Ford 
r.  State  Board  of  Education,  166  Mich. 
658,  132  N.  W.  467.  Mo. — Abercrom- 
bie  r.  Ely,  60  Mo.  23.  Okla.— Minne- 
tonka  Liimb.  Co.  v.  Board  of  Educa- 
tion, 41  Okla.  541,  139  Pac.  284;  West- 
ern Terra  Cotta  Co.  v.  Board  of  Edu- 
cation, 39  Okla.  716,  136  Pac.  595; 
Hutchinson  V.  Krueger,  34  Okla.  23, 
124  Pac.  591,  Ann.  Cas.  1914C,  98,  41 
L.  R.  A.  (N.  S.)  315.  Pa.— Taylor  Lbr. 
Co.  V.  Carnegie  Institute,  225  Pa.  486, 
74  Atl.  357.  Tex. — Atascosa  County  v. 
Angus,  83  Tex.  202,  18  S.  W.  563,  29 
Am.  St.  Eep.  637.  Utah.— Board  of 
Education  v.  Salt  Lake  Pressed-Brick 
Co.,  13  Utah  211,  44  Pac.  709.  Va. 
Manlv  Mfg.  Co.  r.  Broaddus,  94  Va. 
547,  27  S.  E.  438.  W.  Va.— Hall 's  Safe 
&  Lock  Co.  V.  Scites,  38  W.  Va.  691, 
18  S.  E.  895.  Wis.— Campbell  &  Cam- 
eron Co.  V.  Est.  of  Carnagie,  98  "Wis. 
99,  73  N.  W.  572;  Wilkinson  v.  Hoff- 
man,  61   Wis.   637,   21   N.  W.   816. 

[a]  Where  the  state  does  not  ob- 
ject, a  general  contractor  cannot  raise 
the  question,  when  in  a  subcontract- 
or's suit,  a  lien  is  fixed  and  foreclosed 
against  a  courthouse.  Loonie  V.  Burt, 
80  Tex.  582,  16  S.  W.  439. 

[b]  Contractor  may  have  lien  on 
jail,  for  balance  due  in  erecting  it, 
though  no  lien  on  the  parish  land.  Mc- 
Knight  V.  Parish  of  Grant,  30  La.  Ann. 
361,  31  Am.  Rep.   226. 

[c]  Liens  perfected  prior  to  pur- 
chase by  a  municipality  may  be  en- 
forced.     City    of   Salem   v.   Lane,    189 


111.  593,  60  N.  E.  37,  82  Am.  St.  Rep. 
481. 

fd]  Public  policy  forbids  liens  on 
public  buildings,  unless  specially  au- 
thorized by  statute.  Minnetonka 
Lumb.  Co.  V.  Board  of  Education,  41 
Okla.    541,    139   Pac.    284. 

Enforcement  of  claim  arising  from 
public  improvement,  see  infra,  VI,  I, 
1. 

85.  Pa. — Presbyterian  Church  v.  Al- 
lison, 10  Pa.  413.  Tex.— Panhandle  Tel. 
&  Tel.  Co.  r.  Kellogg  Switchboard  & 
Sup.  Co.  (Tex.  Civ.  App.),  132  S.  W. 
963.  Wis.— Hill  r.  La  Crosse  &  M.  E. 
Co.,  11  Wis.  214. 

[a]  Lien  against  irrigation  system 
constructed  under  the  "Carey  Act" 
(of  Consrcss)  may  be  enforced  to  the 
extent  of  the  title,  interest,  right  and 
claim  of  the  company  having  the  con- 
struction contract  with  the  state.  Con- 
tinental &  C.  T.  &  S.  Bank  v.  Carey 
Bros.  Const.  Co.,  208  Fed.  976,  126  C. 
C.  A.  64;  Hill  t\  Twin  Falls,  etc.  L.  & 
W.  Co.,  22  Idaho  274,  125  Pac.  204; 
Nelson  Bennett  Co.  v.  Twin  Falls  L.  & 
W.  Co.,  14  Idaho  5,  93  Pac.  789. 

86.  See  i7ifra,  VI,  I. 

87.  Colo. — Colorado  Iron  Works  V. 
Taylor,  12  Colo.  App.  451,  55  Pac.  942. 
Mass. — Kelley  v.  Border  City  Mills,  126 
Mass.  148.  Utah.— Park  City  Meat  Co. 
V.  Comstock  Silver  King  Min,  Co.,  36 
Utah  145,  103  Pac.  254. 

88.  U.  S.— Battle  v.  McArthur,  49 
Fed.  715.  fcolo.— State  Bank  v.  Plum- 
mer,  54  Colo.  144,  129  Pac.  819;  Barnes 
V.  Colorado  Springs  &  C.  C.  D.  Rv.  Co., 
42  Colo.  461,  94  Pac.  570.  Idaho. 
C'reer  v.  Cache  Val.  Canal  Co.,  4  Idaho 
280,  38  Pac.  653,  95  Am.  St.  Rep.  63. 
Ind. — Baylies  r.  Sinex,  21  Ind.  45.  la. 
Equitable  Life  Ins.  Co.  v.  Slye,  45  Iowa 
615.  Mass. — Kelley  v.  Border  City 
Mills,  126  Mass.  148.  Pa.— Hershey  v. 
Shenk,  58  Pa.  382.  Tenn.— Steger  v. 
Arctic  Refrig.  Co.,  89  Tenn.  453,  14  S. 
W.  1087,  11  L.  R.  A.  580.  Tex.— Orien- 
tal Hotel  Co.  V.  Griffiths,  88  Tex.  574, 
33  S.  W.  652,  53  Am.  St.  Rep.  790,  30 
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a  part  of  tlio  proporty  ineludoil  in  the  lion/^  But  the  claimant  may 
ordinarily  waive  his  lien  as  to  part  of  the  premises  and  proceed  with 
the  foreclosure  as  to  remainder.^" 

3.  The  Improvement.  —  Under  some  circumstances  the  lien  may 
be  foreclosed  upon  tlie  improvements  as  personalty,  without  including 
the  land.*^^  AVhere  a  claim  attaches  as  a  prior  lien  a^jainst  an  im- 
provement, but  is  not  a  lien  upon  the  land  itself,";  or  is  a  lien  afrainst 
only  a  minor  estate  in  the  land,"^  or  if  the  lien  on  the  land  is  sub- 
sequent to  an  existing  encumbrance,"*  foreclosure''^  may  be  had  against 


L.  R.  A.  7G5.  Utah..— Park  City  Meat 
Co.  V.  Comstock  Silver  Kinjj;  Min.  Co., 
3G  Utah  145,  103  Pac.  254.  Wash. 
Wright  r.  Cowie,  5  Wash.  341,  31  Pac. 
878.  W.  Va. — ^Bodley  v.  Denmead,  1 
W.   Va.    249. 

["al  Where  the  improvements  con- 
stitute an  entirety,  tliough  several  in 
number,  the  lien  attarhos  to  the  en- 
tirety. State  Bank  r.  Plummer,  54 
Colo."  144,  129  Pac.  819. 

89.  Cal.— McClain  r.  Hutton,  131 
Cal.  132,  01  Pac.  273,  63  Pac.  182, 
622;  Willamette  Steam  M.  Co.  r. 
Kremer,  94  Cal.  205,  29  Pac.  633.  Mo. 
Hill  r.  Clinwniv.g:,  Scott  &  Co.,  93  Mo. 
App.  620,  67  S.  VV.  750.  Wash.— Wright 
V.  Cowie,  5  Wash.  341,  31  Pac.  878. 

For  authority  of  court  to  order  part 
of  the  property  sold  first,  see  infra, 
XVI. 

[a]  But  the  Issue  Must  Be  Raised 
by  the  Pleadings. — Brunner  i:.  Marks, 
98  Cal.  374,  33  Pac.   265. 

[b]  The  lien  is  indivisible  and 
must  be  foreclosed  in  its  entirety.  Hill 
V.  Chowning,  Scott  &  Co.,  93  Mo.  App. 
620,  67  S.  W.  750. 

fcj  The  lien  attaches  to  personalty 
attached  to  the  realty,  though  the  title 
is  reserved,  unless  such  contract  is  re- 
corded. Fulp  r.  Kernersville  L.  Power 
Co.,  157  N.  C.   157,  72  S.  E.  867. 

90.  Ala. — Redsole  r.  Peters,  79  Ala. 
133.  Kan.— ('arr  v.  Hooper,  4S  Kan. 
253,  29  Pac.  398.  Mo. — Kansas  City 
Hotel  Co.  r.  Sauer,  65  Mo.  279.  Wis. 
Oarncv  v.  La  Crosse  &  Milwaukee  R. 
R.   Co".,  15   Wis.   503. 

[a"l  Part  of  an  entire  building  can- 
not be  subjected  to  foreclosure  alone. 
Orear  r.  Dierks  Lumber  Co.,  18**  Mo. 
App.  729,  176  S.  W.  467;  Seidel  V. 
Bloeser,  77  Mo.  App.  172,  ISO.  See 
Willamette  Steam  M.  Co.  r.  Kremer,  94 
Cal.  205,  29  Pac.  633;  Wright  t;.  Cowie, 


5  Wash.  341,  31  Pac.  878.  But  see 
Granquist  r.  Western  Tube  Co.,  240 
111.   132,  8S   N.   E.  468. 

91.  Ky. — Mavnard  v.  Columbus,  150 
Kv.  817,  150  S.  "W.  1019.  N.  M.— Post 
r."  Miles,    7    N.    M.   317,    34    Pac.    586. 

N.  D.— Gull  River  Lbr.  Co.  v.  Briggs, 
9  N.  D.  485,  84  N.  W.  349;  Mahon  V. 
Surerus,  9  N.  D.  17,  81  N.  W.  64. 

92.  Mo. — Sawyer-Austin  Lumb.  Co. 
r.  Clark,  172  Mo.  588,  73  S.  W.  137. 
Neb.— Shull  r.  Best,  4  Neb.  (Unof.) 
212,  93  X.  W.  753.  N.  D.— See  Gull 
River  Lbr.  Co.  r.  Briggs,  0  N.  D.  485, 
84  N.  W.  349.  Tenn.— Cole  Mfg.  Co.  v. 
Falls,  90  Tenn.  466,  16  S.  W.  1045. 

93.  111.— Reed  v.  Boyd,  84  111.  06. 
Ind. — Williamson  c.  Shank,  41  Ind. 
App.  513,  83  N.  E.  641.  Ky.— Schaefer- 
Mever  Browing  Co.  v.  Meyer,  19  Ky. 
L.  Rep.  411,  40  S.  W.  685.  Mo.— Smith 
r.  Phelps,  63  Mo.  585.  Mont.— Stritzel- 
Spaberg  Lumb.  Co.  v.  Edwards,  50 
Mont.  49,  144  Pac.  772.  Neb.— Shull 
f.  Best.  4  Neb.  (Unof.)  212,  93  N.  W. 
753.  Okla.— Keel  r.  Ingcrsoll,  27  Okla. 
117,  111  Pac.  214. 

94.  Ala. — Wimbcrly  v.  Mayberry,  94 
Ala.  240,  10  So.  157,  "14  L.  R.  A.  305. 
la.— Luce  v.  Curtis,  77  Iowa  347,  42 
N.  W.  313.  N.  D.— State  Loan  Co.  v. 
White  Earth  C.  M.  B.  &  T.  Co.,  34  N. 
D.  101,  157  N.  W.  834;  Gull  River  Lbr. 
Co.  f.  Briggs,  9  N.  D.  485,  84  N.  W. 
349;  James  River  Lumb.  Co.  v.  Danncr, 
3  N.  D.  470,  57  N.  W.  343.  Tex. 
Owens  '•.  Heidbrcder  (Tex,  Civ.  App.), 
44   S.  W.   1079. 

95.  Hughes  r.  Torgcrson,  90  Ala 
346,  11  So.  209,  38  Am.  St.  Rep.  105, 
16  L.  R.  A.  600;  Ht>ath  v.  Solles,  73 
Wis.  217,  -10  N.  W.  sot. 

[a]  No  Hen  on  building  where  the 
contract  is  not  made  with  the  owner. 
Ark. — Galbreath.  Stewart  &  Co.  r.  Dav- 
idson, 25  Ark.  490.  99  Am.  Dec.  233. 
Mass. — Stevens  v.  Inhabitants  of  Lin- 
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the  building  alone;  and  it  will  be  treated  as  personal  property,^^ 
subject  to  being  removed.^^  The  rule  applies  only  with  respect  to 
entire  buildings,  and  not  to  repairs  or  additions.®^ 

4.  Amount  of  Land.  —  Generally  the  lien  may  be  claimed  and  en- 
forced upon  so  much  land  as  is  necessary  to  the  use  of  the  improve- 
ment involved  f^  under  some  statutes  all  the  property  improved  in 
value  is  held  to  be  included.^    The  lien  is  not  void  throughout  for  the 


coin,  114  Mass.  47G.  N.  J.— Codding- 
ton  XK  Beebe  &  Hudson  County  Dry 
Dock  Co.,  ?>1  N.  J.  L.  477.  Okla.— Keel 
V.  Ingersoll,  27  Okla.  117,  111  Pae.  214. 
Wash.— Kellogg  v.  Littell  &  Smythe 
Mfg.  Co.,  1  Wash.  at.  407,  25  Pac.  461. 

96.  Kan. — Central  B.  R.  Co.  v.  Fritz, 
20  Kan.  430,  27  Am.  Rep.  175.  Mass. 
Hartwoll  v.  Kellv,  117  Mass.  235.  Neb. 
Shull  V.  Best,  4  Neb.  (Unof.)  212,  93 
N.  W.  753;  McDaniel  V.  Lipp,  41  Neb. 
713,   60   N.    W.   81. 

97.  Ind.— McCarty  v.  Burnet,  84 
Ind.  23.  Ky. — Schaefer-Meyer  Brew. 
Co.  V.  Meyer,  19  Ky.  L.  Rep.  411,  40  S. 
W.  685.  Mich.— Jossman  v.  Rice,  121 
Mich.  270,  80  N.  W.  25,  80  Am.  St. 
Rep.  493.  Mo.— Smith  v.  Phelps,  63 
Mo.  585.  Mont. — Stritzel-Spaberg 
Lumb.  Co.  V.  Edwards,  50  Mont.  49,  144 
Pac.  772.  N.  D. — Mahon  v.  Surerus,  9 
N.  D.  57,  81  N.  W.  64;  James  River 
Lumb.  Co.  V.  Danner,  3  N.  D,  470,  57 
N.  W.  343. 

[a]  If  the  property  will  be  injured, 
the  buildings  should  not  be  removed. 
Colo. — Atkinson  v.  Colorado  Title  & 
Trust  Co.,  59  Colo.  528,  151  Pac.  457. 
la. — Tower  v.  Moore,  104  Iowa  345, 
73  N.  W.  823.  N.  D.— James  River 
Lumb.  Co.  V.  Danner,  3  N.  D.  470,  57 
N.  W.  343.  Tex. — Owens  r.  Heidbreder 
(Tex.  Civ.  App.),  44  S.  W.   1079. 

[b]  Whether  injury  to  realty  re- 
sults or  not,  building  may  be  removed 
if  lien  is  not  satisfied.  vStritzel-Spa- 
berg  Lumb.  Co.  v.  Edwards,  50  Mont. 
49,  144  Pac.  772. 

[c]  Building  may  be  destroyed  and 
the  materials  removed.  Ambrose  Mfg. 
Co.  V.  Gapen,  22  Mo.  App.  397.  Contra, 
James  River  Lumb.  Co.  V.  Danner,  3 
N.  D    470,  57  N.  W.' 343.  ="' 

fd^  When  demolition  would  impair 
prior  mortgagee's  rights  courts  will 
not  sanction  it.  Craig  w.  Herzman,  9 
N.  D.  140,  81  N.iW.,288;  James  River 
Lumb  Co.  V.  Danner,  3  N.  D.  470-  ^75, 
57  N.  W.   343. 

[e]  "Neither  law  nor  equity  nas 
ever  decreed  the  demolition  of  a  struc- 
ture as  a  mode  of  satisf^ing_a  lien." 


James   River   Lumb.    Co.    v.   Danner,   3 
N.  D.  470,  57  N.  W.   343. 

[f]  Possession  of  building  may  be 
had  by  replevin.  Shull  v.  Best,  4  Neb. 
(Unof.)  212,  93  N.  W.  753;  Mills  V. 
Redick,  1   Neb.  437. 

[g]  Repossession  of  a  removed 
building  may  not  be  had  by  replevin, 
when  the  original  possession  was  gained 
unlawfully  by  force.  Ellsworth  v.  Mc- 
Dowell,  44   Neb.    707,   62    N.   W.   1082. 

fh]  Where  buUding  is  wrongfully 
lemoved  to  another  lot  before  lien  is 
foreclosed,  lienholder  may  sell  and  re- 
move from  the  new  location;  and  if 
attached  to  freehold,  both  may  be  sub- 
jected to  lien.  Sanford  v.  Kunkel,  30 
Utah  379,  85   Pac.   363,  1012. 

98.  111. — Croskey  v.  Northwestern 
Mfg.  Co.,  48  111.  481.  la.— Tower  v. 
Moore,  104  Iowa  345,  73  N.  W.  823; 
O'Brien  v.  Pettis,  42  Iowa  293.  Minn. 
Meyer  v.  Berlandi,  39  Minn.  438,  40  N. 
W.  513,  12  Am.  St.  Rep.  663,  1  L.  R, 
A.  777.  Mo. — Orear  v.  Dierks  Lumber 
Co.,  188  Mo.  App.  729,  176  S.  W.  467. 
N.  D. — Jamef  River  Lumb.  Co.  v.  Dan- 
ner, 3  N.  D.  470,  57  N.  W.  343.  Wis. 
Heath  v.  Solles,  73  Wis.  217,  40  N,  W 
804. 

99.  Conn.— Peck  v.  Brush,  89  Conn. 
554,  94  Atl.  981.  111.— Stout  v.  Sower, 
22  111.  App.  65.  Ind.— White  v.  Stan- 
ton, 111  Ind.  540,  13  N.  E.  48.  N.  C. 
Broyhill  v.  Gaither,  II9  N.  C.  443,  26 
S.  E.  31.  N.  M— Ford  v.  Springer  Land 
Assn.,  8  N.  M.  37,  41  Pac.  541.  Tex. 
Strang  v.  Pray,  89  Tex.  525,  35  S.  W. 
1054.  Utah.— Park  City  Meat  Co,  v. 
Comstock  Silver  King  Min.  Co.,  86 
Utah  145,  103  Pac.  254. 

1.  Cal.— Green  v.  Chandler,  54  Cal. 
626.  N.  J.— Vandyne's  Exrs.  v.  Van- 
ness,  5  N.  J.  Eq.  485.  N.  M.— Ford  v. 
Springer  Land  Assn.,  8  N.  M.  37,  41 
Pac.  541.  N.  D.— State  Loan  Co  v. 
White  Earth  C.  M.  B.  &  T.  Co  ,  34  N. 
D.  101,  157  N.  W.  834.  Pa.— Nelson 
V.  Campbell,  28  Pa.  156.  S.  C.—Ex 
parte  Davis,  9  S.  C.  204.  Utah.— Park 
City  Meat  Co.  v.  Comstock  Silver  King 
Min.   Co.,  36  Utah  145,  103  Pac.   254. 
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inclusion  of  too  much  land  in  the  <rlaini,-  in  the  ahsence  of  fraud  or 
wrongful  intent:''  but  is  void  as  to  the  excess.*  The  omission,  throu*:!! 
mistake,  to  include  all  the  land  upon  which  the  lien  niiij;ht  have  been 
perfected,  does  not  def<\'it  the  lien  as  against  the  laud  described.'* 
5.  Apportioning  Indebtedness.  —  In  some  states  the  indebtedness 
against  each  buikling  must  l)i'  kept  separate,  though  several  buildings 
be  erected  on  the  same  or  contiguous  lots  under  a  single  contract.'' 
But  more  generally  where  the  lien  chiims  arise  under  an  entire  con- 
tract for  the  erection  of  several  buildings  upon  the  saHie  lot,  or  tract 
of  land,'    or  upon  contiguous  lots,^  which  are  owned  by    the    same 


Vt. — Robv    V.   University    of   Vermont, 
36  Vt.  564. 

2,.  Cat.— Willamette  S.  M.  Co.  v. 
Kremcr,  94  Cal.  205,  29  Pac.  633.  Colo. 
Gary  Hdw.  Co.  v.  McCarty,  10  Colo. 
App.  200,  50  Pac.  744.  la.— Bissell  v. 
Lewis,  56  Towa  231,  9  N.  W.  177.  Minn. 
Northwestern  C.  &  C.  Co.  V.  Norwegian 
fte.  Seminary,  43  Minn.  449,  45  N.  W. 
868.  Mo. — Bratlish  r.  James,  S3  Mo. 
313;  Oster  j;.  Rabeneau,  46  Mo.  595; 
Powers  &  Boyd  Cornice  &  R.  Co.  v. 
Muir,  146  Mo.'  App.  36,  123  S.  W.  490. 
Neb.— White  Lake  Lbr.  Co.  i".  Russell, 
22  Neb.  126,  34  N.  W.  104,  3  Am.  St. 
Rep.  262.  Pa. — In  re  Imperial  Ref. 
Co. '3  Appeal,  149  Pa.  139,  24  Atl.  161; 
Harbach  r.  Kurth,  131  Pa.  177,  18  Atl. 
1062.  Utah.— Park  City  Meat  Co.  v. 
Comstoek  Silver  King  Min.  Co.,  36 
rtah  145,  103  Pac.  254.  Wis.— Halsey 
r.  Waukesha  Spgs.  Sanitarium  Co.,  125 
Wis.  311,  104  N.  W.  94,  110  Am.  St. 
Rep.  83S;  MoAulifife  v.  .Torgenson,  107 
Wis.  132,  82  N.  W.  706;  Crocker  r. 
Currier,  65  Wis.  662,  27  N.  W.  825; 
McCoy  V.  Quick,  30  Wis.  521. 

3.  Conn. — Shattuck  r.  Bcardsley,  46 
Conn.  386.  Mo.— Dcwitt  r.  Smith,  63 
Mo.  263.  N.  J. — Derrickson  v.  Ed- 
wards, 29  N.  J.  L.  468,  80  Am.  Dec. 
220.  Tex. — Carter  Lumb.  Co.  v.  Simp- 
son, 83  Tex.  370,  18  S.  W.  812. 

4.  Derrickson  r.  Edwards,  29  N.  J. 
L.  468,  SO   Am.   Dec.   220. 

6.  Pacific  Roll.  Mill  Co.  f.  Bear  Val- 
ley Irr.  Co.,  120  Cal.  94,  52  Pac.  136, 
65  Am.  St.  Rep.  158;  Granqui.st  t\  West- 
ern Tube  Co.,  240  111.  132,  88  N.  E. 
468;  Sorg  r.  Pfalxgraf,  113  111.  App. 
569.  See  also  Springer  r.  Kroeschell, 
161    111.  358,  43  N.   K.   1084. 

[a]  The  rule  Is  restricted  to  cases 
where  the  rights  of  no  third  persons 
are  involved.  Granquist  r.  Western 
Tube  Co.,  240  111.  132,  88  N.  E.  468. 

6.     Del. — Durney    v.    Diguglielmo,    5 
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Boyce  289,  92  Atl.  850.  Md.— Plummer 
V.  Eckenrode,  50  Md.  225;  Wilson  r. 
Merryman,  4S  Md.  328.  Mont.— See 
Big  Blackfoot  Mill.  Co.  v.  Blue  Bird 
Min.  Co.,  19  Mont.  454,  48  Pac.  778. 
Or. — See  Kezartee  r.  Marks,  15  Ore. 
529,  16  Pac.  407.  Pa.— Girard  Point 
Storage  Co.  v.  Southwark  Co.,  105  Pa. 
248;  Long  v.  McLanahan,  103  Pa.  537, 
7.  Colo. — Small  r.  Foley,  8  Colo. 
App.  435,  47  Pac.  64.  Conn. — Brabazon 
r.  Allen,  41  Conn.  361.  111. — St.  Louis 
Nat.  Stockyards  v.  O'Reilly,  85  111. 
546.  Ind.— Premier  Steel  Co*,  r.  McEl- 
waine-Richards  Co.,  144  Ind.  614,  43  N. 
E.  876.  la. — Bowman  Lumb.  Co.  v. 
Newton,  72  Iowa  90,  33  N.  W.  377. 
Kan. — Carr  r.  Hooper,  48  Kan.  253,  29 
Pac.  398.  Mass. — Wortlev  r.  Emerson, 
116  Mass.  374;  Wall  r.  Robinson,  115 
Mass.  429.  Minn.— Glass  r.  St.  Paul 
Carriage  &  S.  Co.,  43  Minn.  22S,  45  N. 
W.  150;  Lax  V.  Peterson,  42  Minn.  214, 
44  N.  W.  3.  Mont.— Big  Blackfoot 
Mill.  Co.  V.  Blue  Bird  Min.  Co.,  19 
Mont.  454,  48  Pac.  778.  Ohio. — Cho- 
teau  r.  Thompson,  2  Ohio  St.  114.  Tex. 
Lyon  V.  Logan,  68  Tex.  521,  5  S.  W. 
72,  2  Am.  St.  Rep.  511.  Utah.— Eccles 
Lumb.  Co.  V.  Martin,  31  Utah  241,  87 
Pac.  713;  Salt  Lake  Lith.  Co.  r.  Ibex 
M.  &  S.  Co.,  15  Utah  440,  49  Pac.  768, 
62  Am.  St.  Rep.  944.  Wis.— Hill  r.  La 
Crosse  &  M.  R.  Co.,  11  Wis.  214,  228. 
[a]  Contract  is  entire  when  im- 
provements all  go  to  the  same  general 
j^urpose,  and  are  j)arts  of  a  general 
improvement  of  the  property,  though 
not  contracted  for  at  the  same  time. 
Flanagan  Bros.  t;.  O'Connell,  88  Mo. 
App.  1. 

8,  Colo.— Small  r.  Foley,  8  Colo. 
App.  435,  47  Pac.  64.  Mo. — Flanagan 
Bros.  r.  O'Connell,  88  Mo.  App.  1; 
Badger  Lumb.  Co.  f.  Ballentine,  Fos- 
ter &  Co.,  54  Mo.  App.  172.  Neb. 
Badger  Lumb.  Co.  v.  Holmes,  55  Neb. 
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person,^  the  lien  for  the  entire  indebtedness  may  be  enforced  against 
the  property  as  a  whole,  regardless  of  the  proportion  of  the  claim 
against  the  separate  buildings.^^  And  where  separate  owners  have 
treated  contiguous  lots  as  one  tract  for  the  purpose  of  building,  and 
have  entered  into  a  joint  contract,  the  several  lots  may  be  treated  as  one 
property  in  the  enforcement  of  the  lien,^^  but  a  severance  is  also  per- 
mitted in  some  jurisdictions,  if  the  indebtedness  can  be  apportioned, ^^ 
though  this  is  not  allowable  in  others.^^'  Where  the  lots  are  not  con- 
tiguous, each  must  bear  the  burden  of  its  own  lien.^* 

6.  Against  What  Interest  Enforcible.  —  a.  Generally.  —  The  right 
to  maintain  a  mechanic's  lien  proceeding  does  not  depend  upon  the 
quantity  of  interest  in  the  land  held  by  the  person  to  be  charged.^' 
The  lien  is  enforcible  against  such  title  and  interest  as  the  defendant 
owner  may  have/''  whether  a  fee  simple  or  a  lesser  estate,"  including 


473,  76  N.  W.  174;  Doolittle  v.  Plenz, 
16  Neb.  153,  20  N.  W.  116. 

9.  Carr  v.  Hooper,  48  Kan.  253,  29 
Pac.  398;  Glass  v.  St.  Paul  Carriage  & 
S.  Co.,  43  Minn.  228,  45  N.  W.  150. 

10.  Ind. — Premier  Steel  Co.  v.  Mc- 
Elwaine-Eichards  Co.,  144  Ind.  614,  43 
N.  E.  876.  Kan.— Carr  v.  Hooper,  48 
Kan.  253,  29  Pac.  398.  Minn.— <:ilass 
V.  St.  Paul  Carriage  &  S.  Co.,  43  Minn. 
228,  45  N.  W.  150.  Utah.— Salt  Lake 
Lith.  Co.  V.  Ibex  Min.  &  S.  Co.,  15  Utah 
440,  49  Pac.  768,  62  Am.  St.  Rep.  944. 

11.  Minn. — Menzel  v.  Tubbs,  51 
Minn.  364,  53  N.  W.  653,  1017,  17  L. 
E.  A.  815;  Miller  v.  Shepard,  50  Minn. 
268,  52  N.  W.  894.  N.  Y.— Mandeville 
V.  Reed,  13  Abb.  Pr.  173.  Wis.— Treat 
Lbr.  Co.  V.  Warner,  60  Wis.  183,  18  N. 
W.  747. 

12.  Minn. — Kinney  v.  Mathias,  81 
Minn.  64,  83  N.  W.  497;  Miller  v. 
Shepard,  50  Minn.  268,  52  N.  W.  894. 
Mo. — Aimee  Realty  Co.  v.  Haller,  128 
Mo.  App.  66,  106  S.  W.  588;  Kick  v. 
Doerste,  45  Mo.  App.  134.  Pa, — Scott 
V.  Scott,  196  Pa.  132,  46  Atl.  379; 
Gordon  v.  Norton,  186  Pa.  168,  40  Atl. 
312.  Tex. — Carter  Lumb,  Co.  v.  Simp- 
son,  83   Tex.   370,   18   S.   W.   812. 

[a]  A  separate  action  may  be 
brought  against  each  building,  or  all 
niay  be  included  in  one  suit.  Kinney 
V.  Mathias,  81  Minn.  64,  83  N.  W. 
497;  Aimee  Realty  Co.  v.  Haller,  128 
Mo.  App.  66,  106  S.  W.  588.  Christo- 
pher &  Simpson  A.  I.  &  F.  Co.  v.  Kelly, 
91  Mo.  App.  93.  See  infra,  X,  A,  and 
B. 

[b]  Rule  against  splitting  demands 
does  not  apply.  Aimee  Realty  Co.  v. 
Haller,  128  Mo.  App.  66,  106  S.  W. 
588. 


13.  Stoltze  V.  Hurd,  20  N.  D.  412, 
128  N.  W.  115,  30  L.  R.  A.  (N.  S.) 
1219. 

14.  Mass. — Batchelder  v.  Rand,  117 
Mass.  176.  Mo.— Fitzpatrick  v. 
Thomas,  61  Mo.  515.  Mont.— Big 
Blaekfoot  Mill.  Co.  v.  Blue  Bird  Min. 
Co.,  19  Mont.  454,  48  Pac.  778.  Tex. 
Guarantee  Savings,  L.  &  Inv.  Co.  V. 
Cash,  99  Tex.  555,  91   S.  W.  781. 

15.  Redman  v.  Williamson,  2  Iowa 
488;  Van  Billiard 's  Admrs.  V.  Nace, 
1  Grant  Cas.    (Pa.)    233. 

16.  Ala. — Wimberly  v.  Mayberry,  94 
Ala.  240,  10  So.  157,  14  L.  R.  A.  305. 
Idaho. — Smith  v.  Faris-Kesl  Const.  Co., 
27  Idaho  407,  150  Pac.  25;  Naylor  v. 
Lewiston  &  S.  E.  Ry.  Co.,  14  Idaho 
789,  96  Pac.  573;  Bennett  Co.  v.  Twin 
Falls  L.  &  W.  Co.,  14  Idaho  5,  93  Pac. 
789.  111.— Garrett  v.  Stevenson,  8  111. 
261.  Mich. — Wagar  v.  Briscoe,  38 
Mich.  587.  Mo. — Russell  v.  Grant,  122 
Mo.  161,  26  S.  W.  958,  43  Am.  St.  Rep. 
563;  Milam  v.  Bruffee,  6  Mo.  635. 
Wash. — Baker  v.  Sinclaire,  22  Wash. 
462,  61  Pac.  170. 

[a]  A  possessory  interest  may  sup- 
port a  mechanic's  lien  proceeding. 
Springston  v.  Wheeler,  3  Ind.  Ter.  388, 
58  S.  W.  658;  Arnold  v.  Campbell,  3 
Ind.  Ter.  550,  64  S.  W.  532;  Keel  v. 
Ingersoll,  27  Okla.  117,  111  Pac.  214. 
Compare  supra,  I,  B,  2. 

17.  Colo.— Horn  v.  Clark  Hdw.  Co.. 
54  Colo.  522,  131  Pac.  405,  45  L.  R.  A. 
(N.  S.)  100.  Idaho.— Naylor  v.  Lewis- 
ton  &  S.  E.  Ry.  Co.,  14  Idaho  789,  96 
Pac.  573.  Kan. — Hathaway  v.  Davis 
32  Kan.  693,  5  Pac.  29.  Okla.— JarreU 
V.  Block,  19  Okla.  467,  92  Pac.  167. 
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an  ef|uitable  interest. ^^  A  sale  of  the  property  itself  instead  of  only 
the  interest  of  the  person  causing  the  iniprovrments,  may  be  had  where 
the  rights  of  the  parties  cannot  be  otherwise  adjusted.'*' 

b.  Particular  Estates.  —  The  lien  may  be  enforced  against  an 
equity  of  redemption,-"  the  excess  over  the  exempt  valuation  of  a 
homestead,-^  the  husband's  curtesy  in  the  wife's  estate,"  and  the 
interest  of  a  lessee  who  contracted  for  the  improvements;^^  but 
ordinarily  nut  against  the  land  itself  when  the  contract  is  made  by 


18.  111. — Springer  r.  Krocschell,  161 
111.  35S,  4:3  N.  E.  1084.  la.— Shq.pard 
V.  Messenger,  107  Iowa  717,  77  N.  W. 
515.  Minn. — Atkins  r.  Little,  17  Minn. 
342.  OMo. — Jesionowski  v.  Wismiew- 
ski,  21  Ohio  Cir    Ct.  (N.  S.)  413. 

Contra,  Franklin  Society,  etc.  V. 
Thornton,  So  N.  J.  Eq.  52o,  96  Atl. 
921;  Dalrvmple  v.  Ramsey,  45  N.  J. 
Eq.   494,   IS   Atl.   105. 

19.  Ala.  —  Jeflferson  County  Sav. 
Bank  v.  Barbour,  etc.  Co.,  191  Ala. 
238,  68  So.  43.  Cal.— Burnett  v.  Glas, 
154  Cal.  249,  97  Pac.  423.  Colo.— Joral- 
nion  V.  Mci'hec,  31  Colo.  26,  71  Pac.  \ 
419.  HI. — Croskey  f.  Northwestern 
Mfg.  Co.,  48  111.  481.  N.  J.— Newark 
Lime  &  Cement  Co.  v.  Morrison,  13  N. 
J.  Eq.  133.  Tex.— Texas  Land  Mtg. 
Bank  v.  Quanah  Hotel  Co.,  89  Tex. 
332,  34  S.  W.  730. 

See  infra,  XVI,  c,  6,  (11). 

20.  Md.— Smith  c.  Shaffer,  46  Md. 
573.  Mass. — Batchelder  v.  Hutchinson, 
161  Mass.  462,  37  N.  E.  452,  N.  H. 
Sly  V.  Pattee,  58  N.  H.  102;  Cole  p. 
Colby,  57  N.  H.  98.  Tex.— Schultze  r. 
Alamo  lee,  etc.  Co.,  2  Tex.  Civ.  App. 
236,  21  S.  W.  160. 

21.  Scott  1-.  Keeth,  152  Mich.  547, 
116  N.  W.  183. 

22.  Conn. — ^Fitch  v.  Baker,  23  Conn. 
563,  :">H'j.  111. — Schncll  V.  Clements,  73 
111.  (il3.  Mass.- Kirby  v.  Tead,  13 
Mete.  149. 

[a J  Sale  of  the  husband's  curtesy 
is  [)rohibited  by  statute.  Spinning  v. 
Blackburn,  13  Ohio  St.  131. 

23.  Ala. — Kothe  f.  Bellingrath,  71 
Ala.  55.  Colo. — Horn  v.  Clark  Hdw. 
Co.,  .54  Colo.  522,  131  Pac.  405,  45 
L.  R.  A.  (N.  S.)  100.  Fla.— Stearns  r. 
Jaudon,  27  Fla.  469,  8  So.  640.  111. 
Reed  r.  Boyd,  84  111.  66;  Dobschuctz 
V.  Holli.lay,'82  111.  371.  Ind.— McCarty 
r.  Burnet,  84  Tnd.  23;  Williamson  r. 
Shank,  41  Tnd.  App.  513,  83  N.  E. 
641.  Kan— Badger  Lumb.  Co.  r.  Ma- 
lone,  8  Kan.  App.  121,  54  Pac.  692. 
Ky. — Laviolctte  v.  Redding,  4  B.  Mon. 
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81;  Schaefer-Meyer  Brewing  Co.  V. 
Meyer,  19  Ky.  L.  Rep.  411,  40  S.  W. 
685.  La. — See  Sewall  c.  Duplessis,  2 
Rob.  6i').  Mo. — Koenig  r.  :Mueller,  39 
Mo.  165;  Deatherage  c.  Sheidley,  50 
Mo.  App.  490.  N.  J. — Currier  v  Cum- 
mings,  40  N.  J.  Eq.  145,  3  Atl.  174. 
N,  Y.— Cornell  v.  Barney,  94  N.  Y. 
."94;  Ombony  r.  Jones,  19  N.  Y.  234. 
N.  C. — Lookout  Lumber  Co.  v.  Man- 
sion Hotel  &  B.  Ry.  Co.,  109  N.  C. 
658,  14  S.  E.  35.  Pa.— Morgan  i'. 
Bloecker,  6  Pa.  Dist.  659,  41  Wkly. 
N.  C.  127.  Tenn.— Reed  r.  Estes,  113 
Tenn.  200,  80  S.  W.  1086;  Burr  v. 
Graves,  4  Lea  552.  Utah. — Ellis  v. 
Brisacher,  8  Utah  108,  29  Pac.  879. 
W.  Va.— Kanawha  Oil  &  Gas  Co.  v. 
Wenner,  71  W.  Va.  477,  76  S.  E.  893, 
43  L.  R.  A.  (N.  S.)  559;  Showalter  t\ 
Lowndes,  5(;  \V.  Va.  462,  49  S.   E.  448. 

[a]  Owner  must  accept  as  tenant, 
the  purchaser  of  the  leasehold  inter- 
est. Dobschuetz  r.  Holliday,  82  111. 
371;   Koenig   r.  :Muc<l]er,  ;',;)   Mo.   Ki.'). 

[bj  General  statutes  prohibiting  as- 
signment of  tenant's  interest,  or  sale 
thereof  under  execution,  do  not  apply 
v^iere  the  mechanic's  lien  act  pro- 
vides for  enforcement  of  such  lien 
against  such  interest.  Deatherage  v. 
Sheidley,  .lO  Mo.  App.  490. 

[c]  Wliere  lease  does  not  forbid 
assignment  or  sul)lettiiig,  the  lien  may 
be  enforced  on  a  leasehold  interest. 
A!al)ama  State  Fair  &  Agr.  Assn.  r. 
Alabama  Gas  F.  &  P.  Co.,  131  Ala. 
256,  31  So.  26;  Reed  v.  Estes,  113  Tenn. 
200,  80  S.  W.  1086. 

[d]  The  extent  of  the  tenant's  in- 
terest is  the  unexpired  term,  and  the 
improvements  constructed,  fixtures  and 
materials;  but  not  for  repairs  incap- 
able of  severance.  Rothe  r.  Bellingrath, 
71  Ala.  55.  See  also  Alabama  State 
Fair  &  Agr.  Assn.  r.  Alabnm.a  Gas  F. 
&  P.  Co..   131    Ala.   256,  31    So.  26. 

fe]  Where  common  law  burden  of 
repairs  rests  on  tenant,  statutes  giving 
lien  un  leasehold  estates  must  do  con- 
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a  mere  lessee;-*  still,  if  the  improvement  is  authorized  by  the  terms 
of  the  lease  and  is  of  substantial  benefit  to  the  estate,  the  lien  is 
enforcible  also  against  the  landlord's  interest,-^  though  not  in  all 
jurisdictions.^*' 

A  mechanic's  lien  is  enforcible  against  the  interest  of  one  in  pos- 
session under  a  contract  to  purchase,  where  such  person  caused  im- 
provements to  be  erected;-^  and  the  action  may  be  maintained  against 
the  o^\^ler's  interest  as  well,  under  such  person's  contract,  if  the  im- 
provements were  erected  by  virtue  of  a  special  agreement^®  therefor  with 


strued  in  harmony  with  such  principle. 
Eothe  V.  Belliugrath,  71  Ala.  55. 

[f]     Prima  facie  only    leasehold    is 
subject    to    lien,    where     lessee     alone 
makes    the    contract.      McNicholas    v.  i 
Tinsler,   127   111.   App.   381. 

24.  Ark. — Langston  v.  Matthews, 
117  Ark.  626,  173  S.  W.  397.  Colo. 
Wilkins  r.  Abell,  26  Colo.  462,  58  Pac. 
612.  S.  D. — Union  Trust  Co.  v.  Branch 
Mint  Operating  Co.,  28  S.  D.  549,  134 
N.  W.  65.  Wash. — Shaw  v.  Spencer, 
57  Wash.  587,  107  Pac.  383;  Miles  Co. 
V.  Gordon,  8  Wash.  442,  36  Pac.  265. 

25.  Ariz. — Gates  v.  Fredericks,  5 
Ariz.  343,  52  Pac.  1118;  Eaman  v.  Bash- 
ford,  4  Ariz.  199,  37  Pac.  24.  Cal.— Hig- 
gins  V.  Carlotta  Gold  Min.  Co.,  148  Cal. 
700,  84  Pac.  758,  113  Am.  St.  Kep. 
344.  111.— Boyer  v.  Keller,  258  111.  106, 
101  N".  E.  237,  Ann.  Cas.  1916B,  628; 
Henry  v.  Miller,  145  111.  App.  628. 
Minn.— Hill  v.  Gill,  40  Minn.  441,  42 
N.  W.  294.  Mo. — Dougherty-Moss  Lbr. 
Co.  V.  Churchill,  114  Mo.  App.  578,  90 
S.  W.  405.  Nev.— Lamb  v.  Goldfield 
Lucky  Boy  Min.  Co.,  37  Nev.  9,  138 
Pac.  902.  Ore. — Myers  v.  Strowbridge 
Estate  Co.,  82  Ore.  29,  160  Pac.  135. 
Pa.— Hall  V.  Parker,  94  Pa.  109.  Wis. 
Bentley  v.  Adams,  92  Wis.  386,  66  N. 
W.  505. 

26.  N.  Y.— Cornell  i'.  Barney,  94  N. 
Y.  394.  Tenn. — Eeed  v.  Estes,  lis  Tenn. 
200,  80  S.  W.  1086.  Va.— Atlas  P. 
Cement  Co.  v.  Main  Line  R.  Corp.,  112 
Va.   7,   70  S.  E.  536. 

27.  111.— Henderson  v.  Connelly,  123 
111.  98,  14  N.  E.  1,  5  Am.  St.  Rep. 
490;  Hickox  V.  Greenwood,  94  111.  266. 
Ind. — Davis  &  Rankin  B.  &  M.  Co.  v. 
Vice,  15  Ind.  App.  117,  43  N.  E.  889. 
la. — Jameson  v.  Gile,  98  Iowa  490,  67 
N.  W.  396;  Monroe  v.  West,  12  Iowa 
119,  79  Am.  Dec.  524.  Ky. — Waddy 
Bluegrass  Creamery  Co.  v.  Davis-Ran- 
kin B.  &  Mfg.  Co.,  103  Ky.  579, 
45    S.    W.    895.      Mich.— Restrick    Lbr. 


Co.  V.  Wyrembolski,  164  Mich.  71,  128 
N.  W.  1083.  Mo.— Sawyer-Austin  Lumb. 
Co.  V.  Clark,  172  Mo.  App.  588,  73  S. 
W.  137;  Jodd  V.  Duncan,  9  Mo.  App. 
417.  Okla.— Jarrell  v.  Block,  19  Okla. 
467,  92  Pac.  167.  Wash.— Mentzer  v. 
Peters,  6  Wash.  540,  33  Pac.  1078. 

See  supra,  1,  B,  2. 

[a]  When  the  statute  requires  a 
"contract  with,  or  at  the  request  of 
the  owner,"  a  petition  for  lieu  against 
the  right,  title  or  interest  of  one  in 
possession  under  a  contract  to  pur- 
chase, cannot  be  sustained.  Long 
Island  Brick  Co.  v.  Arnold,  18  R.  I. 
455,   28    Atl.    801. 

28.  Colo.^Colorado  Gold  Dredging 
Co.  V.  Stearns-Roger  Mfg.  Co.,  60  Colo. 
412,  153  Pac.  765;  Colorado  Iron  Works 
V.  Taylor,  12  Colo.  App.  451,  55  Pac. 
942.  111.— Sorg  V.  Crandall,  233  111.  79, 
84  N.  E.  181;  Paulsen  v.  Manske,  126 
HI.  72,  18  N.  E.  275,  9  Am.  St.  Rep. 
532;  Henderson  v.  Connelly,  123  111. 
98,  14  N.  E.  1,  5  Am.  St.  Rep.  490. 
Mass. — See  Davis  v.  Humphrey,  112 
Mass.  309.  Minn.— Brown  v.  Jones,  52 
Minn.  484,  55  N.  W.  54;  Wheaton  v. 
Berg,  50  Minn.  525,  52  N.  W.  926; 
Nolander  v.  Burns,  48  Minn.  13,  50  N. 
W.  1016;  Hill  V.  Gill,  40  Minn.  441,  42 
N.  W.  294.  Mo.— O'Leary  v.  Roe.  45 
Mo.  App.  567.  Neb.— Sheehy  v.  Ful- 
ton, 38  Neb.  691,  57  N.  W.  395,  41 
Am.  St.  Rep.  767;  Bohn  Mfg.  Co.  v. 
Kountze,  30  Neb.  719,  46  N.  W.  1123, 
12  L.  R.  A.  33.  Tenn.— Ragon  v.  How- 
ard, 97  Tenn.  334,  37  S.  W.  136. 

Who  is  owner,  see  supra,  I,  B,  2. 

[a J  The  vendee  is  regarded  as  agent 
of  the  vendor  under  such  circu:ii- 
stances.  Colo. — Shapleigh  v.  Hull,  21 
Colo.  419,  41  Pac.  1108.  Neb.— Sheehy 
V.  Fulton,  38  Neb.  691,  57  N.  W.  395, 
41  Am.  St.  Rep.  767.  S.  D.— Union 
Trust  Co.  V.  Branch  Mint  Operating 
Co.,   28   S.   D.   549,   134   N.   W.   65. 
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the  owner,  though  in  some  jurisdictions  this  is  held  not  permissible." 
The  lien  may  attach  to,  and  be  enforced  against,  an  after-acquired 
title  where  the  right  to  acquire  the  title  existed  when  the  improvements 
were  contracted  for  or  erected.^" 

No  lien  can  ordinarily  be  acquired  or  enforced  against  the  owner 
for  unauthorized  improvements  erected  by  one  having  no  interest  in 
the  title. ^^  and  mere  knowledge  that  improvements  are  being  erected 
cannot  be  construed  to  be  consent  of  owner  that  his  property  stand 
as  see.urity  against  default  in  payment  therefor  i^^  yet,  by  special 
pro\nsion  of  the  statute  his  property  may  be  proceeded  against  for  im- 
provements made  with  his  knowledge  unless  he  specially  disavows 
responsibility  by  written  notice.^^ 

c  Joint  Interests.  —  Under  a  contract  with  a  part  owner,  ordinarily 
only  his  interest  in  the  land  may  be  subjected  to  the  lien,^*  except  by 


fb]  If  no  obligation  to  erect  im- 
proTeraents  is  imposed  by  contract  to 
purchase,  a  distinction  is  recognized. 
Wiieaton  v.  Berg,  50  Minn.  525,  52  N. 
W.  926. 

[c]  That  holder  of  option  could  not 
be  compelled  to  construct  the  improve- 
ments is  immaterial.  Colorado  Gold 
Dredging  Co.  v.  Steams-Roger  Mfg. 
Co.,  60  Colo.  412,  153  Pac.  765. 

29.  N.  D. — Johnson  iK  Soliday,  19 
N.  D.  463,  126  N.  W.  99.  Tex.— Gal- 
veston Exhib.  Assn.  r.  Perkins,  80  Tex. 
62,  15  S.  W.  633;  Faber  r.  Muir,  27 
Tex.  Civ.  App.  27,  64  S.  W.  938.  Wash. 
Northwest  Bridge  Co.  v.  Tacoma  Ship- 
building Co.,  36  Wash.  333,  78  Pac. 
996. 

30.  111. — Springer  v.  Kroeschell,  161 
111.  358,  43  N.  E.  1084;  Interstate  Bldg. 
&  L.  Assn.  V.  Ayers,  71  111.  App.  529, 
548.  Ind. — Trueblood  v.  Shellhouse,  19 
Ind.  App.  91,  49  N.  E.  47.  Ky.— Waddy 
Blue  Grass  Creamery  Co.  v.  Davis-Kan- 
kin  B.  &  M.  Co.,  103  Ky.  579,  45 
S.  W.  895.  Minn. — Brown  v.  Jones,  52 
Minn.  484,  55  N.  W.  54.  N.  J.— Frank- 
lin Society,  etc.  v.  Thornton,  85  N.  J. 
Eq.  525,  96  Atl.  921.  Pa.— Lyon  v.  Mc- 
Guffey,  4  Pa.  126,  45  Am.  Dec.  675. 
Tenn. — Ragon  v.  Howard,  97  Tenn.  334, 
37  S.  W.  136.  Tex.— Schultze  v.  Ala- 
mo Ice  &  B.  Co.,  2  Tex.  Civ.  App. 
236,  2!    S.   W.  160. 

fal  The  principle  is  limited  to  those 
cases  wlioro  the  aftcraiMiuirod  interest 
operates  to  enlarge  or  increase  the  es- 
tate to  which  the  lien  has  already  at- 
tached; and  not  to  an  independent  and 
distinct  title.  Garrett  Lumb.  Co.  v. 
Loftus,  82  Kan.  556,  109  Pac.  179. 

31.  Ala. — C'opeland  r.  Kehoe,  67 
Ala.  594,  597.    la.— Uoag  v.  Hay,  103 
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Iowa  291,  72  N.  W.  525.  Kan.— Lang 
r.  Adams,  71  Kan.  309,  80  Pac.  593. 
N.  D. — Bovey-Shute  Lbr.  Co.  v.  Iver- 
son,  32  N.  D.  10,  155  N.  VV.  32.  Tex. 
Sheer  v.  Cummings,  80  Tex.  294,  16  S. 
W.  37.  Vt.— Greene  v.  McDonald,  70 
Vt.   372,  40   Atl.   1035. 

[a]  A  mere  trespasser,  by  erecting 
a  building,  cannot  charge  the  land. 
Gull  River  Lunib.  Co.  v.  Briggs,  9  N. 
D.   485,  84    N.    W.   349. 

32.  Ark. — Langston  v.  Matthews, 
117  Ark.  626,  173  S.  W.  397.  Mo. 
Jodd  r.  Duncan,  9  Mo.  App.  417.  Tex. 
Morris  r.  Montgomery,  2  Posey  Unrep. 
Cas.  385,  387. 

33.  U.  S.— Cascaden  v.  Wimbish, 
161  Fed.  241,  88  C.  C.  A.  277.  Cal. 
West  Coast  Lbr.  Co.  v.  Newkirk,  80 
Cal.  275,  22  Pac.  231.  Minn.— Wheaton 
r.  Berg,  50  Minn.  525,  52  N.  W.  926; 
Ilurlbert  v.  New  (Jim  Basket- Works,  47 
Minn.  81,  49  N.  W.  521.  Nev.— Gould 
r.  Wise,  18  Nev.  253,  3  Pac.  30.  N.  M. 
Pearce  v.  Albright,  12  N.  M.  202,  76 
Pac.  286;  Post  r.  Miles,  7  N.  M.  317, 
34  Pac.  586.  N.  D.— Christiansen  v. 
Hughes,  18  N.  D.  282,  122  N.  W.  384, 
138  Am.  St.  Rep.  762.  Ore.— Wilson 
V.  Gevurtz,  S3  Ore.  91,  163  Pac.  86, 
L.  R.  A.  1917D,  575.  Wis.— North  v. 
La  Flesh,  73  Wis.  520,  41  N.  W.  033; 
Heath  v.  Solles,  73  Wis.  217,  40  N.  W. 
804. 

34.  Colo. — Snodgrass  r.  Holland,  6 
Colo.  596.  Ind. — Lcngelsen  v.  Mc 
Gregor,  1G2  Ind.  258,  67  N.  E.  524 
70  N.  E.  248.  Kan.— Garrett  Lumb 
Co.  V.  Loftus,  82  Kan.  556,  109  Pac 
179;  Kansas  Loan  &  Trust  Co.  V. 
Phelps  &  Bigelow  Windmill  Co.,  7  Kan 
App.  469,  54  Pac.  136.     N.  J.— Wash 
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aid  of  statute  ;^^  but  the  interest  of  one  of  several  joint  contracting 
parties  may  be  subjected  to  a  lien  for  the  entire  debt.^®  However, 
the  action  cannot  be  maintained  against  an  interest  in  an  estate  held 
by  the  entireties,  under  a  contract  with  only  one  party.^^  The  lien 
may  be  enforced  for  a  firm's  debt,  upon  its  land,  though  the  title 
is  held  in  the  individual  names.^^  Personal  liability  for  the  debt  is 
not  essential   in  order  to  render  the  property  subject  to  the  lien.^' 

d.  After  Foreclosure  of  the  Delator's  Interest.  —  It  seems  to  be 
generally  considered  that  there  can  be  no  foreclosure  of  a  mechanic's 
lien  against  the  interest  of  a  mortgagor,  after  a  sale  under  the  mort- 
gage,^" but  the  contrary  has  also  been  intimated.*^  Under  some  stat- 
utes the  right  to  foreclose  as  against  the  interest  of  a  tenant,^^  or  one 
in  possession  under  a  contract  to  purchase*^^^  is  not  lost  by  forfeiture 
of  such  estate  to  the  owner. 

III.  CONSTRUCTION  OF  STATUTES  GENERALLY.  —  The 
mechanic's  lien  law  being  remedial  in  its  nature,*^  and  equitable  in 


burn  &  Campbell  v.  Burns,  34  N.  J.  L. 
18. 

[a]  By  estoppel  interest  of  other 
joint  owner  may  be  liable,  though  no 
personal  liability.  Lengelsen  v.  Mc- 
Gregor, 162  Ind.  258,  67  N.  E.  524,  70 
N.  E.  248. 

35.  Johnson  v.  Weinstock,  31  La. 
Ann.  698,  702. 

36.  D.  C. — Smith  V.  Johnson,  2  Mac- 
Arthur  481.  111. — Springer  v.  Kroeschell, 
161  111.  358,  43  N.  E.  1084.  Nev. 
Riverside  Fixture  Co.  V.  Quigley,  35 
Nev.  17,  126  Pac.  545.  N.  M.— Armijo 
V.  Mountain  Elect.  Co.,  11  N.  M.  235, 
67  Pac.  726. 

37.  Healey  Ice  Mach.  Co.  v.  Green, 
191  Fed.  1004,  111  C.  C.  A.  668;  Shel- 
don, Kamm  &  Co.  v.  Bremer,  166  Mich. 
578,  132  N.  W.  117;  Restrick  Lbr.  Co. 
V.  Wyrembolski,  164  Mich.  71,  128  N. 
W.  1083.  Contra,  Brockett  Cement  Co. 
V.  Logan,  187  Mo.  App.  322,  173  S.  "W. 
727. 

38.  Hoagland  v.  Lusk,  33  Neb.  376, 
50  N.  W.  162,  29  Am.  St.  Rep.  485; 
Fowler  v.  Bailley,  14  Wis.  125. 

39.  Lengelsen  v.  McGregor,  162  Ind. 
258,  67   N.  E.   524,  70  N.  E.  248. 

See  also  supra,  II,  F,  1,  note  70  [cj. 

40.  Cal.— Metropolis  T.  &  Sav. 
Bank  v.  Barnet,  165  Cal.  449,  132  Pac 
833.  lU.— Stone  v.  Tyler,  173  111.  147, 
50  N.  E.  688.  la.— Shepardson  Bros. 
V.  Johnson,  60  Iowa  239.  14  N.  W. 
302.  Neb.— Badger  Lumb.  Co.  v. 
Holmes,  55  Neb.  473,  76  N.  W.  174. 
Pa.— Anshutz  r.  McClelland,  5  Watts 
487.  Wash.— See  Pacific  Mfg.  Co.  v. 
Brown,  8  Wash.  347,  36  Pac.  273. 


41.  Nold  V.  Ozenberger,  152  Mo. 
App.  439,  133  S.  W.  349;  Koken  Iron 
Wks.  V.  Robberson  Ave  Ry.  Co.,  141 
Mo.  228,  44  S.  W.  269. 

42.  Cal.— Gaskill  v.  Trainer,  3  Cal. 
334.  Ga.— See  Winn  v.  Henderson,  63 
Ga.  365.  Ind.— McAnally  v.  Glidden,  30 
Ind.  App.  22,  65  N.  E.  291;  Montpelier 
Lt.  &  Water  Co.  v.  Stephenson,  22  Ind. 
App.  175,  53  N.  E.  444.  Ky.— Schaefer- 
Meyer  Brew.  Co.  v.  Meyer,  19  Ky.  L. 
Rep.  411,  40  S.  W.  685.  Mich.— Marion- 
ette Iron  Wks.  v.  Cody,  108  Mich.  381, 
66  N.  W.  336.  Mont.— See  Sternberg 
V.  Liennemann,  20  Mont.  457,  52  Pac. 
84,  63  Am.  St.  Rep.  636.  N.  D.— Gull 
River  Lbr.  Co.  v.  Briggs,  9  N.  D.  485, 
84  N.  W.  349.  Utah.— See  Ellis  v. 
Brisacher,   8   Utah   108,   29   Pac.   879. 

Compare  Seltzer  v.  Robbins,  181  Pa. 
451,  37  Atl.  567. 

42V2. — See  supra  this  section,  note 
28;  also  Nolander  v.  Burns,  48  Minn. 
13,  50  N.  W.  1016. 

43.  U.  S. — Springer  Land  Assn.  v. 
Ford,  168  U.  S.  513,  18  Sup.  Ct.  170, 
42  L.  ed.  o62;  Mining  Co.  v.  Cullins, 
104  U.  S.  176,  26  L.  ed.  704;  Davis 
V.  Alvord,  94  U.  S.  545,  24  L.  ed.  283. 
Cal. — California  P.  Cement  Co.  t». 
Wentworth  Hotel  Co.,  16  Cal.  App. 
692,  118  Pac.  103,  113.  Colo.— Cannon 
V.  Williams,  14  Colo.  21,  23  Pac.  456. 
Ind.— Gilman  v.  Gard,  29  Ind.  291. 
Mich. — Smalley  v.  Northwestern  Terra 
Cotta  Co.,  113  Mich.  141,  71  N.  W. 
466.  Mo. — Sawyer-Austin  Lumb.  Co. 
V.  Clark,  172  Mo.  588,  73  S.  W.  137; 
Grace  v.  Nesbit,  109  Mo.  9,  18  S.  W. 
1118.       Neb.— Knutzen    v.    Hansen,    28 
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its  character,**  tho  statutes  are  now  generally  given  a  fair*^  and  liberal 
construction,*"  such  as  wall  carry  out  the  purpose  of  the  legislation.*^ 


Neb.  591,  44  N.  W.  1065;  White  Lake 
Lbr.  Co.  V.  Russell,  22  Neb.  126,  34 
N.  W.  104,  3  Am.  St.  Rep.  262.  Nev. 
Tonopah  Lumb.  Co.  v.  Nevada  Amuse- 
ment Co.,  30  Nev.  445,  97  Pac.  636. 
N.  M.— Lyons  v.  Howard,  16  N.  M.  327, 
117  Pat'.  842;  Houston-Hart  Lumb.  Co. 
V.  Ncal,  16  N.  M.  197,  113  Pac.  621; 
Ford  V.  Springer  Land  Assn.,  8  N.  M. 
37,  41  Pac.  541.  N.  Y.— Moore  v.  Mc- 
Laughlin, 66  Hun  133,  21  N.  Y.  Supp. 
55,  48  N.  Y.  St.  879.  N.  D.— Dakota 
Sash  &  Door  Co.  v.  Brinton,  27  N.  D. 
39,  145  N.  W.  594.  Ohio.— Mack  v.  De 
Graff  &  Roberts  Quarries,  57  Ohio  St. 
463,  49  N.  E.  697,  63  Am.  St.  Rep. 
729.  Okla.— Alberti  v.  Moore,  20  Okla. 
78,  93  Pac.  543,  14  L.  R.  A.  (N.  S.) 
1036;  El  Reno  Elect.  L.  &  Tel.  Co.  v. 
Jennison,  5  Okla.  759,  50  Pac.  144. 
UtaJti.— Elwoll  r.  Morrow,  28  Utah  278, 
78  Pac.  605.  Wis.— Barker  &  Stewart 
Lumb.  Co.  V.  Marathon  Paper  Mills  Co., 
146  Wis.  12,  130  N.  W.  866,  36  L.  R. 
A.  (N.  S.)  875;  Kendall  v.  Hynes  Lumb. 
Co.,  96  Wis.  659,  71  N.  W.  1039; 
Winslow  V.  Urquhart,  39  Wis.  260. 

44.  Colo. — Kern  r.  Guiry  Bros.,  etc. 
Co.,  60  Colo.  286,  153  Pac.  87.  Neb. 
Rogers  v.  Omaha  Hotel  Co.,  4  Neb. 
54.  Nev. — Lamb  v.  Goldfield  Luckv 
Boy  Min.  Co.,  37  Nev.  9,  138  Pac.  902. 
N.  M. — Lyons  v.  Howard,  16  N.  M. 
327,  117  Pac.  842;  Ford  V.  Springer 
Land  Assn.,  8  N.  M.  37,  41  Pac.  541. 
Wis. — McAuliffe  v.  Jorgeuson,  107  Wis. 
132,  82  N.  W.  706. 

45.  Park  City  Meat  Co.  v,  Comstock 
Silver  King  Min.  Co.,  36  Utah  145,  103 
Pac.  254;  Houston  Lumber  Co.  v.  Rv. 
Co.,  69  W.  Va.  682,  72  S.  E.  786;  United 
States  Blowjjipe  Co.  r.  Spencer,  40  W. 
Va.   69S,  21    S.    R.   769. 

[a]  Interpretation  must  be  in  light 
of  rights  of  other  persfina  and  claim- 
ants among  themselves,  even  though 
the  law  is  to  be  liberally  construed  in 
the  interest  of  laborers  and  material- 
men. Ward  V.  Yarnelle,  173  Ind.  535, 
91   N.  E.  7. 

46.  U.  S.— Russell  r.  Havner,  130 
Fed.  90,  6-:  C.  C.  A.  424;  In  re  Len- 
weaver,  226  Fed.  987.  Cal.— California 
P.  Cement  Co.  v.  Wentworth  Hotel  Co., 
16  Cal.  App.  692,  118  Pac.  103,  113, 
Colo. — Kern  r.  Guirv  Bros.,  etc.  (Jo., 
60    Colo.    286,    153    i^ac.    87;    Barnard 
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V.  McKenzie,  4  Colo.  251.  Idaho. 
Phillips  t\  Salmon  River  M.  &  D.  Co., 
9  Idaho  149,  72  Pac.  886.  Ind.— Ward 
V.  Yarnelle,  173  Ind.  535,  91  N.  E.  7; 
Rader  v.  Barrett  Co.,  59  Ind.  App.  27, 
108  N.  E.  883.  Md.— Plummer  v.  Eck- 
eurode,  50  Md.  225.  Mo. — Sawyer  & 
A.  L.  Co.  V.  Clark,  172  Mo.  588,  73 
S.  W.  137;  Gruner  &  Bros.  Lumb.  Co. 
V.  Realty  Co.,  171  Mo.  App.  614,  154 
S.  W.  846.  Mont.— McGlaudin  r.  Worm- 
ser,  28  Mont.  177,  72  Pac.  428.  Neb. 
White  Lake  Lbr.  Co.  v.  Russell,  22 
Neb.  126,  34  N.  W.  104,  3  Am.  St. 
Rep.  262.  Nev.— Tonopah  Lumb.  Co. 
V.  Nevada  Amusement  Co.,  30  Nev. 
445,  97  Pac.  636;  Mavnard  v.  Ivev,  21 
Nev.  241,  29  Pac.  1090.  N.  M.— Hous- 
ton-Hart Lumb.  Co.  r.  Neal,  16  N.  M, 
197,  113  Pac.  621;  Ford  v.  Springer 
Land  Assn.,  8  N.  M.  37,  41  Pac.  541. 
N.  Y.— Toop  V.  Smith,  181  N.  Y.  283, 
73  N.  E.  1113.  N.  D.— Dakota  Sash 
&  Door  Co.  v.  Brinton,  27  N.  D.  39,' 
145  N.  W.  594.  Ohio.— Vernon  v.  Har- 
per, 79  Ohio  St.  181,  86  N.  E.  882, 
20  L.  R.  A.  (N.  S.)  44;  Bullock  v. 
Horn,  44  Ohio  St.  420,  7  N.  E.  737. 
Okla.— Alberti  i-.  Moore,  20  Okla.  78, 
93  Pac.  543,  14  L.  R.  A.  (N.  S.)  1036. 
Wash. — Cornelius  r.  Washington  Steam 
Laundry,  52  Wash.  272,  100  Pac.  727. 
Wis. — Barker  &  Stewart  Lumb.  Co.  V. 
Marathon  Paper  Mills  Co.,  146  Wis. 
12,  130  N.  W.  866,  36  L.  R.  A.  (N.  S.) 
S75;  McAuliff  r.  Jorgenson,  107  Wis. 
132,  82  N.  W.  706;  Kendall  r.  Hynes 
Lumb.  Co.,  96  Wis.  659,  71  N.  W. 
1039. 

47.  U.  S. — Springer  Land  Assn.  v. 
Ford,  168  U.  S.  513,  18  Sup.  Ct.  170, 
42  L.  ed.  562;  Davis  r.  Alvord,  94  U.  S. 
545,  24  L.  ed.  283.  Idaho.— Phillips  v. 
Salmon  River  M.  &  D.  Co..  9  Idaho  149, 
72  Pac.  8S6.  Kan.— Southwestern  Taint 
&  Wallpaper  Co.  r.  Tcrkins,  90  Kan. 
725,  13G  Pac.  324.  Mich.— Lacy  v. 
Piatt  Power  &  Heat  Co.,  157  Mich. 
5-14,  122  N.  W.  112,  133  Am.  St.  Rep. 
360.  Ohio.— Bullock  r.  Horn,  44  Ohio 
St.  420,  7  N.  E.  737.  Okla.— Alberti 
r.  .Moore,  20  Okla.  7S.  93  Pac.  543, 
14  L.  R.  A.  (N.  S.)  1036.  Pa.— Dnvis 
r.  Farr,  13  Pa.  167.  Utah— Park  City 
Meat  Co.  r.  Comstock  Silver  King  ^li'i. 
Co.,  .'Ui  Utah  145,  103  Pac.  254.  Wis. 
Barker  &  Stewart  Lumb.  Co.  v.  Mar- 
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While  the  right  to  pursue  this  remedy  will  not  be  defeated  by  a 
technical  construction/^  nor  by  niceties  of  construction,^^  the  statutes, 
on  the  other  hand,  cannot  be  extended  by  construction  to  cases  not 
fairly  within  their  terms.^°  There  are,  however,  jurisdictions  in  which 
it  is  still  held  that  being  m  derogation  of  the  common  law,^^  the 
statut  «  should  be  strictly  construed,^^  both  as  to  the  right  to  the  lien 
and  the  method  of  enforcing  it.^^  Another  rule  which  is  sometimes 
applied  is  that  there  should  be  a  strict  construction  in  determining 
if  the  lien  exists,^*  and  a  liberal  construction  of  the  provisions  for 


athon  Paper  Mills  Co.,  146  Wis.  12,  130 
N.  W.  866,  36  L.  R.  A.  (N.  S.)  875; 
McAuliff  V.  Jorgenson,  107  Wis,  132, 
82  N.  W.  706. 

48.  U.  S. — In  re  Lenweaver,  226 
Fed.  987.  Ner.— Lamb  v.  Goldfield 
Lucky  Boy  Min.  Co.,  37  Nev.  9,  138 
Pac.  '902.  Utah.— Park  City  Meat  Co. 
V.  Comstock  Silver  King  Min.  Co.,  36 
Utah  145,  103  Pac.  254. 

49.  Ind.— Gilman  v.  Gard,  29  Ind. 
291.  Tenn. — Eagon  v.  Howard,  97 
Tenn.  334,  37  S.  W.  136.  Utah.— Park 
City  Meat  Co.  v.  Comstock  Silver  King 
Min.  Co.,  36  Utah  145,  103  Pac.  254. 
Vt.— Baldwin  v.  Spear  Bros.,  79  Vt.  43, 
64  Atl.  235. 

50.  Ala. — Wimberly  v.  Mayberry, 
94  Ala.  240,  10  So.  157,  14  L.  E.  A. 
305.  Colo. — Kern  v.  Guiry  Bros.,  etc. 
Co.,  60  Colo.  286,  153  Pac.  87;  John- 
ston V.  Bennett,  6  Colo.  App.  362,  40 
Pac.  847.  Dak. — McCormack  v.  Phil- 
lips, 4  Dak.  506,  517,  34  N.  W.  39. 
Fla. — iStearns  v.  Jaudon,  27  Fla.  469, 
8  So.  640.  Idaho. — Bradbury  v.  Idaho 
&  Oregon  Land  Imp.  Co.,  2  Idaho  239, 
10  Pac.  620.  111.— O'Brien  v.  Gooding, 
194  HI.  466,  62  N.  E.  898;  Underhill 
V.  Corwin,  15  111.  556.  Ind. — Indian- 
apolis Northern  Tract.  Co.  v.  Brennan, 
174  Ind.  1,  17,  87  N.  E.  215,  90  N.  E. 
65,  68,  91  N.  E.  503,  30  L.  E.  A.  (N. 
S.)  85.  la. — Thompson  v.  Spencer,  95 
Iowa  265,  63  N.  W.  695;  Brodt  v.  Eoh- 
kar,  48  Iowa  36.  Mich. — Wagar  v. 
Briscoe,  38  Mich.  587.  Mo. — Badger 
Lumb.  Co.  V.  Staley,  141  Mo.  App.  295, 
125  S.  W.  779.  Neb.— Eogers  v.  Omaha 
Hotel  Co.,  4  Neb.  54.  N.  J.— Ayres 
V.  Eevere,  25  N.  J.  L.  474.  N.  M. 
Texas  S.  F.  &  N.  Ey.  Co.  v.  Orman, 
3  N.  M.  652,  9  Pac.  595.  N.  Y.— Mush- 
litt  V.  Silverman,  50  N.  Y.  360.  Ohio. 
Vernon  v.  Harper,  79  Ohio  St.  181,  86 
N.  E.  882,  20  L.  E.  A.  (N.  S.)  44. 
Okla. — Christy  v.  Union  Oil  &  Gas  Co., 
28    Okla.    324,    114     Pac.     740.       Wis. 


McAuliff  V.  Jorgenson,  107  Wis.  132,  82 
N.  W.  706. 

As  to  equitable  aid,  see  supra.  11,  C. 

51.  Ala.— Gilbert  v.  Talladega  Hdw. 
Co.,  195  Ala.  474,  70  So.  660.  111. 
Turnes  v.  Brenckle,  249  111.  394,  94 
N.  E.  495.  la.— Logan  v.  Attix,  7  Iowa 
77.  Mich.— Wildey  v.  Gillett,  171  Mich. 
153,  136  N.  W.  1116,  19  Det.  Leg.  N. 
620;  Godfrey  Lumb.  Co.  v.  Kline,  167 
Mich.  629,  632,  133  N.  W.  528.  N.  M. 
Ford  t'.  Springer  Land  Assn.,  8  N.  M. 
37,  41  Pac.  541.  Va.— Clement  v.  Adams 
Bros.-Paynes  Co.,  113  Va.  547,  75  S.  E. 
294. 

52.  In  re  Long,  4  Boyce  (Del.)  88, 
86  Atl.  104;  Turnes  v.  Brenckle,  249 
111.  394,  94  N.  E.  495;  Williams 
V.  Vanderbilt,  145  111.  238,  34  N.  E. 
476,  36  Am.  St.  Eep.  486,  21  L.  E.  A, 
489;  Butler  v.  Gain,  128  111.  23,  21  N. 
E.  350;  Municipal  Eng.  Co.  v.  Farmer 
City,  193  HI.  App.  457. 

[a J  Remedy  not  to  be  rendered  im- 
possible of  performance  by  construc- 
tion. Miller  r.  Calumet  L.  &  M.  Co., 
121  HI.  App.  56. 

[b]  By  strict  construction  is  not 
meant  an  arbitrary,  inequitable  or 
harsh  construction.  Hooper  r.  Flood, 
54  Cal.  218;  Minor  v.  Marshall,  6  N. 
M.  194,  27  Pac,  481. 

53.  O  'Brien  v.  Gooding,  194  111.  466, 
62  N.  E.  898. 

54.  Ala.— Gilbert  v.  Talladega  Hdw, 
Co.,  195  Ala.  474,  70  So.  660;  Cocciola 
V.  Wood-Dickerson  Supply  Co.,  1.36  Ala 
532,  33  So.  856.  Colo.— Cary  Hdw.  Co. 
V.  McCarty,  10  Colo.  App.  200,  50  Pac. 
744.  D.  C— Fidelity  Storage  Corp.  v. 
Trussed  Con.  Steel  Co.,  35  App.  Cas. 
1,  20  Ann.  Cas.  1157.  Mich.— Burman 
v.  Ewald,  192  Mich.  293,  158  N.  W. 
853;  Godfrey  Lumb.  Co.  v.  Kline,  167 
Mich.  629,  133  N.  W.  528;  Smalley  r. 
North-w^estern  Terra-Cotta  Co.,  113 
Mich.  141,  71  N.  W.  466.  S.  D. 
Tuthill  Lumb.  Co.  v.  McMackin,  30 
S.    D.    336,    138    N.    W.    959.     Tenn. 
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enforcement  of  the  perfected  lien.^^  The  acts  themselves  sometimes 
ueehire  the  statutes  remedial,-'^*'  and  bespeak  a  liberal  construction." 
IV.  CHANGES  IN  THE  LAW.  —  When  the  act  has  been  amended, 
the  courts  luive  variously  held  that  the  proceedings  to  enforce  should 
conform  to  the  law  as  amended,^^  to  the  law  in  force  at  the  time  the 
contract  was  made,^^  and  to  the  statute  in  force  when  the  work  was 
done.''"  It  is  generally  conceded  that  the  legislature  may  modify  the 
law  so  a-s  to  effect  existing  contracts,  provided  it  does  not  deprive 
the  parties  of  substantial  rights.''^  But  such  modification  will  not  be 
given  a  retrospective  effect  unless  its  terms  show  clearly  that  such 


Chickasaw  Hotel  Co.  v.  Barker  Const. 
Co.,  135  Tenn.  305,  186  S.  W.  115,  L. 
R.  A  1016F,  106;  Nanz  v.  Cumberland 
Park  Co.,  103  Tenn.  299,  52  S.  W.  999^ 
47  L.  E.  A.  273,  76  Am.  St.  Rep.  650. 
Va. — Clement  v.  Adams  Bros-Paynes 
Co.,  113  Va.  547,  75  S.  E.  294.  But  see 
Western  Iron  Wks.  V.  Montana  Pulp 
&  Paper  Co.,  30  Mont.  550,  77  Pae.  413. 
[a]  The  statutes  in  granting  the 
lien  should  be  liberally  construed,  but 
so  far  as  procedure  is  concerned,  by 
which  the  lien  is  enforced,  the  statute 
must  be  strictly  followed.  Western 
Iron  Works  v.  Montana  Pulp  &  Paper 
Co.,  30  Mont.  550,  77  Pac.  413. 

55.  Colo.— Gary  Hdw.  Co.  f.  Mc- 
Cartv,  10  Colo.  App.  200,  50  Pac,  744. 
D.  C".— Fidelity  Storage  Corp.  v.  Trussed 
Con.  Steel  Co.,  35  App.  Cas.  1,  20  Ann. 
Cas.  1157.  Ind. — Cline  r.  Indianapolis 
Mortar  &  Fuel  Co.  (Ind.  App.),  117 
N.  E.  509;  Tipton  Realty  &  A.  Co. 
V.  Kokomo  Stone  Co.  (Ind.  App.),  110 
N.  E.  688.  Mich.— Zilz  v.  Wilcox,  190 
Mich.  486,  157  N.  W.  77;  Smailey  V. 
Northwestern  Terra-Cotta  Co.,  113 
Mich.  141,  71  N.  W.  466.  Mont.— Strit- 
7.el-Spaberg  Lumb.  Co.  v.  p:dvvards,  50 
Mont.  49,  144  Pac.  772.  S.  D.— Tut- 
hill  Lumb.  Co.  v.  McMackin,  30  S.  D. 
336,  138  N.  W.  959.  Tenn.— Nanz  v.  \ 
Cumberland  G.  Park  Co.,  103  Tenn.  299, 
52  S.  W.  999,  47  L.  R.  A.  273,  76 
Am.  St.  Rep.  650.  Va.— Clement  V. 
Adams  Brns.-Pavnes  Co.,  113  Va.  547, 
75  S.  E.  294. 

56.  Hindert  Bros.  V.  American  Tr. 
&  Sav.  Bank,  100  Til.  App.  85;  Moore 
r.  McLaughlin,  66  Hun  133,  21  N,  Y, 
Supp.   55,   48   N.   Y.   St.   879. 

[al  Nothing  it  inferred  in  favor  of 
the  mechani<H,  though  the  act  declares 
it  is  remedial  in  character.  Hindert 
Bros.  r.  American  Tr.  &  Sav.  Bank, 
100   111.   App.   85. 

57.  Southwestern     Paint     &     Wall- 


paper Co.  V.  Perkins,  90  Kan.  725,  136 
Pac.  324;  Moore  v.  McLaughlin,  66  Hun 
133,  21  N.  Y.  Supp.  55,  48  N.  Y.  St. 
879. 

58.  McCrea  v.  Craig,  23  Cal.  522; 
The  Gazelle  v.  Lake,  1  Ore.  119. 

59.  Colo. — Spangler  v.  Green,  21 
Colo.  505,  42  Pac.  674,  52  Am.  St. 
Rep.  259;  Bitter  v.  Mouat  Lumb.  & 
Inv.  Co.,  10  Colo.  App.  307,  51  Pac. 
519;  Small  v.  Foley,  8  Colo.  App.  435, 
47  Pac.  64.  Ga. — Waters  r.  Dixie  Lumb. 
&  Mfg.  Co.,  106  Ga.  592,  32  S.  E.  636, 
71  Am.  St.  Rep.  281.  111.— Eisendrath 
Co.  r.  Gebhardt,  222  111.  113,  78  N.  E. 
22;  Mantonya  i\  Rcilly,  83  111.  App. 
275.  Kan. — Weaver  v.  Sells,  10  Kan. 
609.  Ky.— Vass  v.  Otting,  22  Kv.  L. 
Rep.  551,  58  S.  W.  433.  Minn.— O 'Neil 
v.  St.  Olaf's  School,  26  Minn.  329,  4 
N.  W.  47.  Miss. — Andrews  v.  Wash- 
burn, 3  Smed.  &  M.  109.  Tex.— Handel 
V.  Elliott,  60  Tex.  145;  Lee  &  Co,  v. 
Phelps,  54  Tex.  367. 

60.  Summerlin  r.  Thompson,  31  Fla. 
369,  12  So.  667;  Kloeppinger  v.  Crasser, 
25  Ohio  Cir.  Ct.  90, 

61.  Colo.— Small  v.  Foley,  8  Colo. 
App.  435,  47  Pac.  64.  Fla. — Summerlin 
V.  Thompson,  31  Fla.  369,  12  So.  G67. 
la. — Brodt  V.  Rohkar,  48  Iowa  36.  Kan. 
Higloy  r.  Ringle,  57  Kan.  222,  4.')  Pac. 
61 9.  "  Ky.— Fox  r.  Somerset  Odd  Fel- 
lows IT.  &  A.  Co.,  21  Ky.  L.  Rep.  1272, 
54  S.  W.  835.  Minn.— Mason  v.  Hey 
ward,  5  Minn.  74. 

fa]  Time  in  which  to  sue  may  be 
shortened.  Small  /■.  1^'olov,  8  Colo.  App. 
435,  47  Pac.  64;  Iligley'^  r.  Ringle,  57 
Kan.  222,  45  Pac.  619. 

[b]  Amendment  may  not  bar  the 
right  of  a<'tion  on  existing  cnntracts. 
Small  r.  Foley,  8  Colo.  App.  435,  47 
Pac.  64. 

fc]  When  time  for  filing  claim  is 
changed,  lien  clainmnt  is  entitled  to 
a  reasonable  time  after  new  act  takes 
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an  effect  was  intended.^-  Where  the  statute  has  provided  an  action 
legal  in  its  nature,  it  may  be  changed  to  an  equitable  action  by  a 
[change  in  the  statute  pendente  lite.*'^  If  an  amendment  is  held  un- 
constitutional, the  repealing  clause  contained  in  it  is  also  ineffectual.*'* 
An  action  to  foreclose  the  lien  may  be  maintained,  though  the  act 
creating  it  has  been  repealed,''^  but  upon  repeal  of  a  statute  conferring 
jurisdiction  upon  certain  courts,  if  there  is  no  saving  clause  as  to 
pending  cases,  jurisdiction  is  lost.*'® 

V.  COMPELLING  AND  PREVENTING  ENFORCEMENT. 
A.  Compelling  Enforcement.  —  The  owner  of  the  property,*'^  or 
other  interested  party,  in  some  jurisdictions,''^  may  institute  an  equit- 
able proceeding  to  compel  the  adjustment  and  enforcements  of  liens 
claimed  against  the  property.^^  Provision  is  sometimes  made  by 
statute  for  service  of  notice  on  lien  claimants  requiring  them  to  pro- 
ceed to  enforce  their  claims  within  a  given  time,''"  and  this  notice  must 


effect  to  comply  with  the  provisions. 
Higley  v.  Ringle,  57  Kan.  222,  45  Pac. 
619. 

62.  Fla. — McCarthy  v.  Havis,  23 
Fla.  508,  2  So.  819.  111.— Kendall  v. 
Tader,  199  111.  294,  65  N.  E.  318; 
Stone  V.  Tyler,  173  III.  147,  50  N.  E. 
688.  Ohio. — Kloeppinger  v.  Grasser,  25 
Ohio  Cir.  Ct.  90.  Va.— Hendricks  V. 
Fields,  26  Gratt.   (67  Va.)   447. 

[a]  When  the  new  law  is  not  re- 
pugnant to  the  old  one,  and  does  not 
repeal  it  by  implication,  effect  should 
be  given  to  both  the  old  law  and  the 
amendment.  Taylor  v.  Dahn,  6  Ind. 
App.  672,  34  N.  E.  121,  51  Am.  St. 
Rep.  312. 

63.  George  v.  Everhart.  57  Wis.  397, 
15  N.  W.  387.  See  generally  the  title 
"Statutes." 

64.  United  States  Mtg.  &  Trust 
Co.  V.  Wood,  19  Ohio  Cir.  Ct.  358,  10 
Ohio  Cir.  Dec.  324;  Whitney  v.  Gill, 
15  Ohio  Cir.  Ct.  648. 

65.  U.  S. — In  re  Hope  Min.  Co.,  1 
Sawy.  710,  12  Fed.  Cas.  No.  6,681.  Ga. 
Waters  v.  Dixie  Lumb.  &  Mfg.  Co., 
106  Ga.  592,  32  S.  E.  636,  71  Am. 
St.  Rep.  281.  Mo. — Christman  v.  Charle- 
ville,  36  Mo.  610.  Nev.— Skryme  V. 
Occidental  Mill.  &  Min.  Co.,  8  Nev. 
219.  N.  D. — Craig  v.  Herzman,  9  N.  D. 
140,  81  N.  W.  288.  Wis.— Streubel  v. 
Milwaukee  &  M.  R.  Co.,  12  Wis.  67, 
74. 

[a]  But  see  Pratt  v.  Seavey,  41  Me. 
370,  where  the  court  says:  "The  lien 
created  by  the  statute  gives  no  vested 
interest  in  the  property,  and  is  but  a 
part  of  the  remedy  afforded  by  the 
law  for  the  coUeetion  of  the  debt,  and 


is,  therefore  subject  to  the  control  of 
the  legislature." 

66.  Holcomb  v.  Boynton  151  111. 
294,  37  N.  E.   1031. 

67.  Geweke  v.  Hilsinger,  177  111. 
App.  467;  Kirtland  v.  Moore,  40  N.  J. 
Eq.  106,  2  Atl.  269. 

68.  Butler  v.  Magie,  2  E.  D.  Smith 
(N.  Y.)  654;  Whale  Creek  Iron  Works 
V.  New  York  &  Q.  Elect.  L.  &  P.  Co., 
73  Misc.  242,  130  N.  Y    Supp.  930. 

69.  Cal. — Stimson  v.  Dunham,  etc. 
Co.,  146  Cal.  281,  79  Pac.  968.  111. 
Geweke  v.  Hilsinger,  177  111.  App.  467. 
N.  J. — Kirtland  v.  Moore,  40  N.  J. 
Eq.  106,  2  Atl.  269.  Tex.— Beilharz  v. 
Illingsworth  (Tex.  Civ.  App.),  132  S. 
W.    106. 

[a]  Bill  of  interpleader  may  be 
filed  where  there  are  several  claimants 
to  the  same  fund.  Kirtland  v.  Moore, 
40  N.  J.  Eq.  106,  2  Atl.  269;  Beilharz 
V.  Illingsworth  (Tex.  Civ.  App.),  132 
S.  W.  106. 

[b]  Where  owner  has  filed  inter- 
pleader, the  court  will  adopt  the  mode 
of  trial  which  will  best  accomplish 
justice  in  the  particular  case.  If  the 
answers  of  defendants  sufficiently  pre- 
sent the  issues,  the  court  may  proceed 
to  dispose  of  the  case;  if  not,  it  will 
direct  that  issues  be  raised  by  appro- 
priate pleadings.  Kirtland  v.  Moore, 
40  N.  J.  Eq.  106,  2  Atl.  269. 

[c]  The  owner  may  petition  for  a 
general  settlement  and  require  all 
claimants  to  set  up  their  claims  there- 
in. Geweke  v.  Hilsinger,  177  111.  App. 
467. 

70.  N.  J. — Wheeler  v.  Almond,  46 
N.  J.  L.  161.     N.  Y.— 'Mushlitt  v.  SU- 
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be  obeyed  Tvnthin  the  required  time  in  order  to  preserv^e  the  liens," 
which  will  otherwise  be  diseharged  on  motionJ-  The  etl'i-et  of  the 
notice  cannot  be  avoided  by  subterfuge."  Where  the  statutes  aHord 
such  remedy,  it  must  be  followed.'^* 

B.  Preventing  Enforcement.  —  A  party  interested  m  the  prop- 
erty" may  maintain  a  procetniing  to  cancel  the  lien/"  or  an  action 
for' an  injunction  to  prevent  enforcement  thereof/'  when  the  etiuities"'* 


Ternian,  50  N.  Y.  360;  Matter  of  Uris 
V.  Brackett  Realty  Co.,  lU  App.  Div. 
29,  99  N.  Y.  Supp.  642.  Pa.— Hiestand 
r.  Keath,  229  Pa.  149,  78  Atl.  40. 

71.  la. — Jones  &  Magee  Lumb.  Co. 
V.  Bopss,  63  Iowa  5S9,  19  N.  W.  678. 
N.  J.— Wheeler  v.  Almond,  46  N.  J. 
L.  161.  N.  Y.— Mushlitt  v.  Silverman, 
50  N.  Y.  360. 

fal  But  the  notice  must  he  the  re- 
quired statutory  notice,  and  must  eon- 
form  in  substance  thereto.  Jones  & 
Magee  Lumb.  Co.  V.  Boggs,  63  Iowa 
589,  19  N.  W.  G78. 

72.  Matter  of  Uris  v.  Brackett  Real- 
ty Co.,  114  App.  Div.  29,  99  N.  Y. 
Supp.  642;  Jackson  Co.  v.  Haven,  87 
App.  Div.  236,  84  N.  Y.  Supp.  356,  14 
N.  Y.  Ann.  Cas.  1;  Carroll  v.  Coughlin, 
3  Dalv  179,  7  Abb.  Pr.  N.  S.  (N.  Y.) 
72;  Hiestand  v.  Keath,  229  Pa.  149,  78 
Atl.  40. 

[a]  Where  a  bond  has  been  sub- 
stituted for  the  lien,  tlie  statute  does 
not  apply.  Matter  of  Uris  r.  Brackett 
Realty  Co.,  114  App.  Div.  29,  99  N.  Y. 
Supp.  642. 

lb]  Inability  of  process  server  to 
find  owner  to  serve  him,  may  be  sufiS- 
cient  grounds  to  justify  court  in  re- 
fusing to  cancel  lien.  Jackson  Co.  v. 
Haven,  87  App.  Div.  236,  84  N.  Y. 
Supp.  356,  14  N.  Y.  Ann.  Cas.  1. 

73.  Wheeler  v.  Almond,  46  N.  J.  L. 
161;  Hiestand  V.  Keath,  229  Pa,  149, 
78  Atl.   40. 

[a]  Filing  a  new  claim  for  same 
debt  does  not  avoid  the  effect  of  the 
notice.  Wheeler  r.  Almond,  46  N.  J. 
L.  161. 

[b]  Plaintiff  cannot  discontinue  the 
proceeding.  Hiestand  v.  Keath,  229 
Pa.   149,  78  Atl.  40. 

74.  Matter  of  Bronitsky,  136  App. 
Div.  672,  121   N.  Y.  Supp.  422. 

[a]  Where  statute  is  not  expressly 
limited  to  owner  any  person  whnse  in- 
terests are  affected  by  the  lien  has 
the  right  to  serve  the  notice.  Whale 
Creek   Trnn    Works  t'.  New  York  &  Q. 
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Elect.  L.  &  P.   Co.,  73  Misc.  242,  130 
N.  Y.  Supp.  930. 

75.  Houlihan  r.  Keller,  34  Minn. 
407,  26  N.  W.  227;  Pagnacco  v.  Faber, 
224  Pa.  IS,  73  Atl.  172. 

fa|  The  complainant  must  have 
some  estate  or  title  in  the  jiroperty 
that  will  1)0  affected  injuriously  by 
the  enforcement  of  the  lien.  Pagnacco 
r.  Faber,  224  Pa.   18,  73  Atl.  172. 

[b]  The  owner  is  a  necessary  party 
to  the  pruceediug.  Fonton  v.  Fentou 
Bldg.  Co.,  90  Conn.  7,  96  Atl.  145. 

76.  Conn. — Fenton  v.  Fenton  Bldg. 
Co.,  90  Conn.  7,  96  Atl.  145.  Minn. 
Houlihan  v.  Keller,  34  Minn.  407,  26 
N.  W.  227.  Neb. — Goodwin  r.  Cunning- 
ham, 54  Neb.  11,  74  N.  W.  315.  Pa. 
Hiestand  v.  Keath,  229  Pa.  149,  7S 
Atl.  40;  Pagnacco  v.  Faber,  224  Pa.  18, 
73  Atl.  172. 

[  a  ]  Complaint  must  show  supposed 
lien  is  a  cloud  on  the  record  title. 
Houlihan  r.  Keller,  34  Minn.  407,  26 
N.   W.   227. 

77.  Ind. — Martin  v.  Berry,  159  Ind. 
566,  64  N.  E.  912.  La.— McDonough 
r.  Le  Rov,  1  Rob.  173.  Mo. — .\imeo 
Realty  Co.  r.  Haller,  128  Mo.  App.  66, 
106  S.  W.  588.  R.  I.— Blackmar.  v. 
Sharp,  47  Atl.  598.  Tex. — Hammond 
r.  Martin,  15  Tex.  Civ.  App.  570,  40  S. 
W.  347.  Wash.— Quinbv  r.  Slipper,  7 
Wash.  475,  35  Pac.  116,  38  Am.  St. 
Rep.   899. 

[a]  When  the  property  is  in  the 
custody  of  the  court  the  enforcement 
of  moi'haiiii'  's  lions  thereon  will  be  en- 
inined.  Quinbv  r.  Slipper,  7  Wash. 
475,  35  Pac.  llfi,  38  Am.  St.  Rep.  899. 

78.  Cal.— Metropolis  T.  &  S.  Bank 
r.  Barnet,  165  Cal.  449,  132  Pac.  833. 
Ind. — Martin  r.  Berry,  ]59  Ind.  506, 
64  N.  E.  912.  la.— Oswold  r.  Buck- 
holtz,  13  Iowa  506.  N.  D. — Erickson 
r.  Russ,  21  N.  D.  208,  211,  129  N.  W. 
1025,   1026,   32   L.   R.    A.    (N.   S.)    1072. 

[a]  The  Party  Seeking  Relief  Must 
Offer  To  Do  Equity. — Goodwin  r.  Cun- 
ningham, 51    \eb.   11,  74   X.  W.   315. 

fb)  If  foreclosure  would  vest  no 
title  in  purchaser,  and  only  cloud  own- 


MECHANICS'  LIENS 


611 


are  sufficient,  and  there  is  no  adequate  legal  remiedy.'^®  An  owner 
who  is  not  a  party  to  a  foreclosure  suit  against  a  lessee,  may  enjoin 
the  removal  of  the  building  from  the  land  by  the  purchaser.^"  There 
can  be  no  injunction  on  the  ground  that  payment  has  been  tendered, 
when  the  tender  was  inadequate. ^^ 

VI.  NATURE  AND  FORM  OF  PROCEEDINGS.  —  A.  Generally. 
If  there  is  nothing  in  the  statute  making  the  enforcement  of  mechanic's 
liens  a  special  proceeding,  it  is  an  ordinary  civil  action,  proceeding 
according  to  the  usual  course  of  law,*^  and  where  no  form  of  pro- 
cedure is  prescribed,  it  is  governed  by  the  same  rules  of  procedure 
as  other  similar  actions.^^  In  a  number  of  states  the  procedure  is 
made  the  same,  by  statute,  as  for  foreclosures  of  mortgages.***  Where 
the  statute  prescribes  a  specific  method  of  foreclosure,  it  must  be 
pursued,®-^   unless  it  appear   from   the    statute   that   it   was   not   the 


er's  title,  it  will  be  enjoined.  Metrop- 
olis T.  &  S.  Bank  r.  Barnet,  165  Cal. 
449,  132  Pac.   833. 

[c]  A  purchaser  subject  to  lien 
cannot  compel  lienor  to  exhaust  legal 
remedy  against  original  debtor  before 
resorting  to  the  security  of  the  lien. 
Erickson  v.  Euss,  21  N.  D.  208,  211, 
129  N.  W.  1025,  1026,  32  L.  E.  A. 
(N.    S.)    1072. 

79.  Ga. — Winn  V.  Henderson,  63  Ga. 
365.  Mo. — Aimee  Eealty  Co.  v.  Haller, 
128  Mo.  App.  66,  106  S.  W.  588.  N.  Y. 
Lehretter  v.  Koffman,  1  E.  D.  Smith 
664,  1  Code  Eep.  (N.  S.)  284.  Pa. 
Wolf  V.  Glassport  Lbr,  Co.,  210  Pa. 
370,  59  Atl.  1105. 

[a]  The  filing  of  successive  suits 
may  be  enjoined,  where  the  right  of 
the  owner  to  consolidate  them  is  doubt- 
ful, Aimee  Eealty  Co.  v.  Haller,  128 
Mo.  App.  66,  106  S.  W.  588. 

[b]  No  Injunction  Where  Legal 
Remedy. — Lehretter  v.  Koffman,  1  E. 
D.  Smith  (N.  Y.)  664,  1  Code  Eep. 
(N.  S.)  284;  Wolf  v.  Glassport  Lbr. 
Co.,  210  Pa.  370,  59  Atl.  1105. 

80.  Oswold  V.  Buckholz,  13  Iowa 
506;  Hammond  v.  Martin,  15  Tex,  Civ, 
App.  570,  40  S.  W.  347. 

81.  Stimson  v.  Dunham,  etc,  Co., 
146  Cal.  281,  79  Pac.  968;  Patch  v. 
Collins,  158  Mass.  468,  33  N.  E.  567. 

[a]  If  money  is  not  actually 
brought  into  court,  claimants  will  not 
be  restrained  from  enforcing  liens. 
Stimson  v.  Dunham,  Carrigan,  Hayden 
Co.,  146  Cal.  281,  79  Pac.  968. 

82.  Finlayson  v.  Crooks,  47  Minn. 
74,  49  N.  W.  398,  645;  Gruner  &  Bros. 
Lumb.  Co.  V.  Eealty  Co.,  171  Mo.  App. 
614,  154  S.  W.  846. 

83.  Ark. — Murray    v.     Eapley,     30 


Ark.  568.  la. — Eedman  v.  Williamson, 
2  Iowa  488.  Minn. — Finlayson  v.  Crooks, 
47  Minn.  74,  49  N.  W.  398,  645.  Mo. 
Gruner  &  Bros,  Lumb.  Co.  v.  Eealty 
Co.,  171  Mo.  App.  614,  154  S.  W.  846. 
Pa. — Steinmetz's  Exrs.  v.  Boudinot,  3 
Serg,  &  E.  541.  Tex.— Waldroff  v. 
Scott,  46  Tex.  1.  Va.— Monk  v.  Ex- 
position P.  Corp.,  Ill  Va.  121,  68  S.  E. 
280. 

[a]  When  a  special  act  fails  to  fur- 
nish means  of  enforcing  the  lien,  the 
means  provided  by  the  general  act 
must  be  employed.  Clark  v.  Brown, 
25  Mo.  559;  Wibbing  v.  Powers,  25 
Mo.  599;  Schulenburg  &  Co.  i;.  Gibson, 
15  Mo.  281.  See  also  supra,  II,  A,  note 
30  [a]. 

84.  Conn. — ^See  general  statutes  of 
Connecticut.  Md. — Ortwine  v.  Caskey, 
43  Md.  134,  N,  Y.— Schillinger,  etc. 
Co.  V.  Arnott,  152  N,  Y.  584,  46-  N,  E. 
956;  Wilson  v.  Niagara  City  Land  Co., 
79  Hun  162,  29  N.  Y.  Supp,  517,  61 
N.  Y.  St.  374.  Wash.— Harrington  V. 
Miller,  4  Wash.  808,  31  Pac.  325. 

85.  U.  S. — See  Pusey  &  Jones  v. 
Pennsjlvania  Paper  Mills,  173  Fed. 
634.  Oolo. — San  Juan,  etc,  Co,  v. 
Finch,  6  Colo.  214.  N.  Y,— Kelsey  v. 
Eourke,  50  How,  Pr,  315;  Matter  of 
Bronitsky,  136  App.  Div.  672,  121  N. 
Y.  Supp,  422;  Brown  v.  Danforth,  37 
App,  Div,  321,  55  N.  Y,  Supp,  825; 
Alyea  v.  Citizens'  Sav,  Bank,  12  App, 
Div,  574,  42  N,  Y.  Supp.  185.  Pa. 
Chestnut  Hill  Turnpike  Co.  v.  Martin, 
12  Pa.  361.  S.  C— Metz  v.  Critcher, 
83  S.  C.  396,  65  S.  E,  394.  Wis.— Hall 
V.  Hinckley,  32  Wis.  362;  McCoy  v. 
Quick,  30  Wis.  521. 

[a]  Remedy  of  statute  is  consid- 
ered merely  cumulatiTe,  when  there  is 
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intention  to  make  the  prescribed  procedure  exclusive.'"' 

B.  ExcLusivEXEss  OF  Statutoky  Remf.dy.  —  1.  Generally.  —  The 
remedy  of  lien  given  by  statute  is  cumulative  of  other  rights,®^  and 
does  not  supersede  or  impair  the  common  law  remedies,-**  and  it  may 
be  pursued  concurrently  with  a  personal  action  against  the  debtor,**^ 
with  an  attachment,""  or  after  judgment  for  the  debt  has  been  had 
for  the  debt  in  some  other  cause,"^  so  long  as  no  satisfaction  of  the 
debt  has  been  had  iu  any  otlier  proceeding."^ 


no  language  indicating  that  such 
remedy  is  exclusive.  Futch  r.  Adams 
Bros.,  47  Fla.  2i7,  '.\G  So.  575. 

[b]  No  negative  words  axe  neces- 
sary to  make  the  manner  directed  by 
statute  exclusive.  Matter  of  Bronitsky, 
136  App.  Div.  672,  121  N.  Y.  Supp. 
422. 

\e]  The  mechanic's  lien  law  is  a 
complete  system  in  itself.  Wadsworth 
r.  Hodge,  s->  Ala.  51)0,  7  So.  194. 

[dj  Provisions  of  lien  law  control 
as  against  general  statutes.  Wails- 
worth  r.  Hodge,  88  Ala.  500,  7  So.  11)4; 
Deathcrage  v.  Shiblev,  50  Mo.  App. 
490. 

86.  Warren-Webster  &  Co.  r.  Beau- 
mont Hotel  Co.,  151  Wis.  1,  138  N.  W. 
102;  Charles  v.  Godfrev,  125  Wis.  594, 
104  N.  W.  814;  Huse  v.  Washburn,  59 
Wis.  414,  IS  N.  W.  341. 

Concurrent  remedies,  see  infra,  VI, 
B,  1. 

87.  Colo. — Marean  r.  Stanley,  5 
Colo.  App.  3:55,  38  Pac.  395.  111.— Tem- 
pleton  V.  Home,  82  111.  491;  Hindert 
Bros.  V.  American  Tr.  &  Sav.  Bank, 
100  HI.  App.  85.  Ky. — Black  v.  Lackey, 
2  B.  Mon.  257.  Miss.— Enlers  r.  Elder, 
51  Miss.  495.  N.  Y.  —  Kechler  v. 
Stumme,  4  .Tones  &  S.  337;  Pierce  v. 
Kinney,  75  Misc.  328,  135  N.  Y.  Supp. 
537;  Biershenk  v.  Stokes,  18  N.  Y. 
Supp.  854,  43  N.  Y.  St.  788,  46  N.  Y. 
St.  179.  Okla.— .Tones  v.  Balslev,  27 
Okla.  220,  111  Pac.  942;  Alberti  v. 
Moore,  20  Okla.  78,  93  Pac.  543,  14 
L.  R.  A.  (N.  S.)  10.36.  Ore.— Peerless 
Pac.  Co.  V.  Rogers,  81  Ore.  51,  158 
Pac,  271.  R.  I.— Hunt  r.  Darling,  26 
R.  T.  480.  Wash.— Potvin  ;•.  Wicker- 
sham,  15  Wash.  646,  47  Pac.  25. 

88.  Cal.— Central  I^umb.  &  Mill  Co. 
f.  Center,  107  Cal.  193,  40  Pac.  334. 
N.  Y. — Kcrliler  r.  Stumme,  4  Jones  & 
S.  337.  Okla.— Alberti  r.  Moore,  20 
Okla.  78,  9:',  Pac.  543,  14  L.  R.  A.  (N. 
S.)  10:',6.  Wash.— Potvin  r.  Wicker- 
sham,  15  Wash.  646,  47  P.ni'.  25. 

89.  111.— Olson    V.    O'Malia,    75    111. 
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App.  387.  N.  Y.— Webb  v.  Van  Zandt, 
16  Abb.  Pr.  190;  Raven  c.  Smith,  71 
Hun  197,  24  N.  Y.  Supp.  601,  54  N.  Y. 
St.  94;  Pierce  v.  Kinney,  75  Misc.  328, 
135  N.  Y.  Supp.  537.  N.  D.— Erickson 
V.  Russ,  21  N.  D.  208,  211,  129  N.  W. 
1025,  1026,  32  L.  R.  A.  (N.  S.)  1072. 
Pa. — Crcan  r.  McFee,  2  Miles  214. 
R.  I.— Hunt  v.  Darling,  26  R.  I.  480. 
Wash.  —  Potvin  r.  Wickersham,  15 
Wash.   646,  47   Pac.   25. 

[a]  Though  the  foreclosure  is  in 
equity.— Hunt   r.  Darling,  26  It.  I.  480. 

90.  Cal.— Germania  Bldg.  &  L. 
Assn.  r.  Wagner,  61  Cal.  349;  Brennan 
I.  Swasev,  16  Cal.  140,  76  Am.  Dec. 
507.  111".— West  r.  Flemming,  18  111. 
248,  68  Am.  Dec.  539.  Mass.— Angier 
V.  Bav  State  Dist.  Co.,  178  Mass.  163, 
59  K  E.  630.  Utah.— Salt  Lake  Lith. 
Co.  V.  Ibex  Min.  &  Smelt.  Co.,  15  Utah 
440,  49  Pac.  768,  62  Am.  St.  Rep. 
944. 

91.  Colo. — Marean  i;.  Stanley,  5 
Colo.  App.  335,  38  Pac.  395.  Nev. 
Dii-kson  r.  Corbett,  11  Nev,  277.  N.  D. 
Dakota  Sash  &  Door  Co,  i".  Brinton, 
27  N.  D.  39,  145  N.  W.  594.  Pa. 
Ohlinger  v.  Phillips,  2  Woodw.  53; 
Thompson's  Case,  2  Browne  297. 
Tenn. — Parmelee  r.  Tenn.,  etc.  R.  Co.. 
13  Lea  600.  W.  Va.— United  States 
Blowpipe  Co.  V.  Spencer,  40  W.  Va. 
698,  21   S.   E.   769. 

[a]  After  a  judgment  on  a  bond, 
the  lien  may  be  forcflosed.  Thomp- 
.son 's  Case,  2  Browne   (Pa.)   297. 

92.  Colo. — Marean  r.  Stanlev,  5 
Colo.  App.  335,  38  Pac.  395.  "  111. 
West  V.  Flemming,  IS  111.  248,  68  Am. 
Dec,  539,  N.  Y. — Moran  r.  Murray 
Hill  Bank,  9  X.  Y.  Sujip.  71.5,  32  N.  Y. 
St.  102.  N.  D.— Ericksrm  r.  Russ,  21 
N.  D.  208,  211,  129  N.  W.  1025.  1026, 
32  L.  R.  A.  (N.  S.)  1072.  Pa.— Ohlinger 
f.   Phillips,   2   Woodw.   53. 

fa]  Judgment  for  defendant  in  a 
separate  action  for  the  debt,  is  a  bar. 
Pierce  r.  Kinnev,  75  Misc,  328,  135 
N.   Y.   Supp.   537, 
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2,  Election  of  Remedy.  —  Though  the  statute  may  permit  a  choice 
of  several  remedies,®^  after  having  elected  to  pursue  one,^*  incon- 
sistent remedies  cannot  be  pursued."^ 

C,  In  Rem  or  in  Personam.  —  The  foreclosure  proceeding  is  usual- 
ly regarded  as  in  the  nature  of  a  proceeding  in  rem,^^  to  subject  specific 
property  to  the  payment  of  a  debt,^^  though  it  is  not  strictly  in  rem,^^ 
since  it  does  not  profess  to  bind  all  the  world.^^     It  is  usually  con- 


93.  Ark. — Murray  r.  Rapley,  30  Ark. 
568.  ni.— Olson  v.  O'Malia,  75  111. 
App.  387.  Ind. — Crawford  v.  Crockett, 
55  Ind.  220.  S.  O. — Tenney  v.  Ander- 
son Water,  L.  &  Power  Co.,  67  S.  C. 
11,  45  S.  E.  111. 

[a]  When  collateral  security  is  held, 
the  lien  may  be  enforced  against  either 
security  or  both,  unless  enjoined.  Mc- 
Graw  V.  Walsh,  232  Fed.  122,  146  C. 
C.  A.  314. 

94.  Idaho  Gold  Min.  Co.  V.  Win- 
chell,  6  Idaho  729,  59  Pac.  533,  96  Am. 
St.  Rep.  290. 

[a]  After  being  granted  the  right 
to  redeem,  a  lien  claimant  has  not  the 
option  to  claim  a  pro  rata  of  the  pro- 
ceeds of  sale.  Phelps  v.  Pope,  53  Iowa 
691,  6  N.  W.  42. 

[b]  After  election  to  claim  an  in- 
terest in  purchase  price  paid  for  the 
property  upon  sale  thereof,  one  may 
not  pursue  the  property  thereafter- 
ward.  Idaho  Gold  Min.  Co.  v.  Win- 
chell,  6  Idaho  729,  59  Pac.  533,  96 
Am.   St.  Eep.  290. 

[c]  Voting  in  bankruptcy,  by  agree- 
ment, may  not  be  a  choice  of  remedy. 
Horton  v.  Queens  County  Mach.  Corp., 
101    Misc.   31,   166   N.   Y.   Supp.   662. 

95.  Ga. — Purdy  v.  Dunn  Mach.  Co., 
142  Ga.  308,  82  S.  E.  887.  Idaho. 
Idaho  Gold  Min.  Co.  v.  Winchell,  6 
Idaho  729,  59  Pac.  533,  96  Am.  St. 
Rep.  290.  Pa.— Ohlinger  v.  Phillips,  2 
Woodw.  53.  Utah. — Garland  v.  Bear 
Lake  &  R.  W.  &  Irr.  Co.,  9  Utah  350, 
34  Pac.  368,  affirmed  in  164  U.  S.  1, 
17  Sup.  Ct.   7,  41  L.  ed.  327. 

[a]  A  lien  and  an  assignment  are 
not  inconsistent,  and  one  may  rely 
on  both.  Moran  v.  Murray  Hill  Bank, 
9   N.   Y.  Supp.   715,   32  N.   Y.   St.   102. 

[h]  A  suit  on  a  void  lien  does  not 
preclude  filing  and  enforcing  a  proper 
lien.  Meyers  Lumb.  Co.  v.  Tompkins, 
29  N.  D.  76,  149  N.  W.  955. 

[c]  The  plaintiff  may  abandon  his 
lien  at  any  time  before  judgment,  and 
proceed  as  in  a  personal  action.    Eagle 


Gold  Min.  Co.  v.  Bryarly,  28  Colo.  262, 
65  Pac.  52. 

[d]  Statutory  authority  to  inter- 
vene is  not  an  exclusive  remedy,  so 
as  to  debar  one  not  a  party  from  con- 
testing the  validity  of  such  lien  in 
another  court.  Pusey  v.  Pennsylvania 
Paper  Mills,  173  Fed.  634. 

96.  U.  S.— Hassall  v.  Wilcox,  130  U. 
S.  493,  9  Sup.  Ct.  590,  32  L.  ed.  1001. 
Ala.— Porter  &  Co.  v.  Miles,  67  Ala. 
130.  Ark. — Roberts  v.  Wilcoxson,  36 
Ark.  355.  Colo. — Davis  v.  Mouat  Lumb. 
Co.,  2  Colo.  App.  381,  31  Pac.  187. 
D.  0. — Lefler  v.  Forsberg,  1  App.  Cas. 
36.  Ind.— Ward  v.  Yarnelle,  173  Ind. 
535,  545,  91  N.  E.  7.  la.— Simonson 
Bros.  Mfg.  Co.  V.  Citizens'  State  Bank, 
105  Iowa  264,  74  N.  W.  905.  Md. 
Kelly  V.  Gilbert,  78  Md.  431,  28  Atl. 
274;  McKim  r.  Mason,  3  Md.  Ch.  186, 
212.  Mich.— Prather  Eng.  Co.  v.  De- 
troit, F.  &  S.  Ry.,  152  Mich.  582,  116 
N.  W.  376.  N.  J.— Gordon  V.  Torrey, 
15  N.  J.  Eq.  112,  82  Am.  Dec.  273. 
N.  M. — Genest  V.  Las  Vegas  Masonic 
Bldg.  Assn.,  11  N.  M.  251,  67  Pac. 
743.  Wash.— City  Sash  &  Door  Co.  v. 
Bunn,  90  Wash.  669,  156  Pac.  854. 

97.  Ind.— Knowlton  v.  Smith,  163 
Ind.  294,  71  N.  E.  895.  Md.— Treusch 
r.  Shryock,  55  Md.  330.  Mass. — John- 
son y.^Boudry,  116  Mass.  196.  N.  M. 
Genest  v.  Las  Vegas  Masonic  Bldg. 
Assn.,  11  N.  M.  251,  67  Pac.  743.  Pa. 
Rosenberg  v.  Cupersmith,  240  Pa.  162, 
87  Atl.  570,  Ann.  Cas.  1915A,  312,  47 
L.  R.  A.  (N.  S.)  706.  Wash.— Brace 
&  Hergert  Mill  Co.  v.  Burbank,  87 
Wash.   356,   151   Pac.   803. 

98.  U.  S. — Heidritter  V.  Elizabeth 
Oil-Cloth  Co.,  112  U.  S.  294,  5  Sup. 
Ct.  135,  28  L.  ed.  729.  Ala.— Chandler 
r.  Hanna,  73  Ala.  390.  Md.— McKim 
r.  Mason,  3  Md.  Ch.  186,  212.  Mass. 
Holmes  v.  Humphreys,  187  Mass.  513, 
73  N".  E.  668. 

99.  Heidritter  v.  Elizabeth  Oil- 
Cloth  Co.,  112  U.  S.  294,  5  Sup.  Ct. 
135,   28   L.    ed.    729;    Portsmouth   Sav. 
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formable  in  part  to  proceedings  in  rem,  and  partly  to  those  in  per- 
sonam.^ The  statutes  eontemphite  a  formal  suit,-'  aij:ainst  some  person, 
by  name,  as  defendant.^  In  some  states  the  proceeding  in  which  the 
foreclosure  takes  place  is  primarily  an  action  for  the  debt,  with  the 
enforcement  of  the  lien  as  a  mere  incident  tlicreto.'' 

D.  At  Law  or  in  Equity.  —  1.  In  General,  —  Where  the  statute 
does  not  specify  whetlier  the  action  to  enforce  the  lien  shall  proceed 
according  to  the  law  or  the  chancery  practice,  that  mode  is  usually 
followed  to  which  tiie  nature  of  the  action  given  by  statute  more  nearly 
conforms.*  Under  some  statutes  the  lien  is  enforced  by  an  action 
at  law.^  If  the  statute  prescribes  that  the  foreclosure  shall  be  by 
action  at  law,  it  cannot  be  brought  in  equity,^  except  under  special 
circumstances  disclosing  particular  grounds  for  equitable  relief,^ 
coupled  with  an  absence  of  an  adequate  remedy  at  law.°  Under  other 
statutes  the  lien  is  enforced  by  an  equitable  proceeding.^"    The  equit- 


Bank   r.  Riley,  54  Neb.  531,  74  N.  W. 

838. 

For  persons  bound  by  proceeding,  see 

infra,  XV],  B,   11,  b. 

1.  Ark. — Roberts  v.  Wilcoxson,  36 
Ark.  355.  Md.— McKim  v.  Mason,  3 
Md.  Ch.  186,  212.  Mass. — ^Holmes  v. 
Humphreys,  187  Mass.  513,  73  N.  E. 
668;  Howard  v.  Robinson,  5  Cush.  119. 
N.  M. — Genest  v.  Las  Vegas  Masonic 
Bldg.  Assn.,  11  N.  M.  251,  67  Pac. 
743. 

Elliott  V.  Ivers,  6  Nev.   287. 

Redman    v.    Williamson,    2    Iowa 


2 
3 

488, 

4 

344 


Del.— Capelle  v.  Baker,  3  Houst. 
111. — Franklin  Sav.  Bank  v.  Tay- 
lor, 131  111.  376,  23  N.  E.  397.  la. 
Wheelock  v.  Hull,  124  la.  752,  100  N. 
W.  863;  Redman  r.  Williamson,  2  Iowa 
488.  Mo.— Russell  v.  Grant,  122  Mo. 
361,  26  S.  W.  958,  43  Am.  St.  Rep. 
563;  Johnson-Frazier  Lumb.  Co.  v. 
Schuler,  49  Mo.  App.  90.  Mont. — Mis- 
soula Merc.  Co.  V.  O'Donnell,  24  Mont. 
65,  60  Pac.  594.  N.  C— Rutherford 
r.  Ray,  147  N.  C.  253,  61  S.  E.  57. 
Okla.— Rvndak  v.  SeawcU,  13  Okla. 
737,  76  Pac.  170.  Wash.— State  v. 
Superior  Court,  11  Wash.  306,  39  Pac. 
644. 

Eight  to  personal  judgment,  see 
infra,  XVI,  B,  6. 

5.  Ala. — Montandon  &  Co.  v.  Deas, 
14  Ala.  33,  48  Am.  Dec.  84.  Dak. 
McCormack  r.  Phillips,  4  Dak.  506,  34 
N.  W.  39.  N.  J.— Delafield  Const.  Co. 
V.  Sayre,  60  X.  J.  L.  449,  38  Atl.  666. 
N.  M. — Finane  r.  Las>  Vegas  Hotel  & 
Imp.  Co.,  3  N.  M.  256,  5  Pac.  725. 
Tenn. — Foust  v.  Wilson,  3  Humph.  31. 
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6.  Ala. — Walker  v.  Daimwood,  80 
Ala.  245.  Conn.— .Waterbury  Lbr.  & 
Coal  Co.  V.  Coogan,  73  Conn.  519,  48 
Atl.  204;  Whiting  i;.  Koepke,  71  Conn. 
77,  40  Atl.  1053.  Fla.— Stringfollow 
f.  Coons,  57  Fla.  158,  49  So.  1019,  131 
Am.  St.  Rep.  1089;  Mullikin  r.  Har- 
rison, 53  Fla.  255,  44  So.  426;  Futch 
V.  Adams  Bros.,  47  Fla.  257,  36  So. 
575.  Ga.— Buck  i:  Tifton  Mfg.  Co.,  4 
Ga.  App.  695,  62  S.  E.  107;  Coleman 
r.  Freeman,  3  Ga.  137.  Mass. — Whalen 
I'.  Collins,  164  Mass.  146,  41  N.  E. 
124.  Mo. — ^Western  Brass  Mfg.  Co.  V. 
Boyce,  74  Mo.  App.  343.  N.  H.— Cole 
V.  Colby,  57  N.  H.  98.  N.  J.— Cutler 
I'.  Kline,  35  N.  J.  Eq.  534;  Tompkins 
V.  Horton,  25  N.  J.  Eq.  284.  Ohio. 
Scioto  Val.  Ry.  Co.  v.  Cronin,  7  Ohio 
Dec.  (Reprint)  224;  Ziegler  v.  Leibolt, 
1  Ohio  Dec.  (Reprint)  404.  See  Clip- 
penger  &  Co.  r.  Ross,  2  Ohio  Dec.  (Re- 
print) .562.  S.  C— Mctz  V.  Critcher, 
83  S.   C.   396,   65   S.   E.   394. 

7.  Ziegler  v.  Leibolt,  1  Ohio  Dec. 
(Reprint)  404. 

8.  Ala. — Walker  t'.  Daimwood,  80 
Ala.  245.  Ga. — Coleman  v.  Freeman, 
3  Ga.  137.  Wis.— Hall  v.  Hinckley,  32 
Wis.  362. 

9.  Ga. — Coleman  r.  Freeman,  3  Ga. 
137.  N.  BL— Cole  i'.  Colby,  57  N.  H. 
98.  N.  J. — Commonwealth  Roofing  Co. 
V.  Rifcio,  81  N.  J.  Eq.  315,  88  Atl. 
385. 

10.  XT.  S. — Pioneer  Min.  Co.  v.  Dela- 
mottc,  185  Fed.  752,  108  C.  C.  A.  90, 
construing  Alaska  statute.  Ark. 
Kizer  Lumb.  Co.  r.  Mosely,  56  Ark. 
544,  40  S.  W.  409;  Murray"  v.  Rapley, 
30   Ark.   568.      Cal.— Frey   v.   Superior 
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able  procedure,  when  no  special  form  is  prescribed,  is  the  same  as  in 
foreclosures  of  other  liens,^^  only  less  formal.^^  Some  statutes  permit 
enforcement  either  at  law  or  in  equity." 

2.  Under  the  Code.  —  The  proceeding  may  be  equitable  in  its 
nature,  under  the  code  system  of  pleading,  though  the  distinctions  in 
forms  have  been  abolished." 

3.  In  the  Federal  Court.  —  In  the  courts  of  the  United  States  the 
procedure  to  foreclose  a  mechanic's  lien  is  always  by  a  suit  in 
equity/^  even  though  the  state  statute  creating  the  lien  designates 


Court,  22  Cal.  App.  421,  134  Pac.  733. 
Colo. — Selfridge  v,  Leonard-Heffner 
Co.,  51  Colo.  314,  117  Pac.  158,  Ann. 
Cas.  1913B,  282.  D.  0.— McCarthy  v. 
Holtman,  19  App.  Cas.  150.  Dak.  | 
McCormack  v.  Phillips,  4  Dak.  506,  34  , 
N.  W.  39.  Idaho. — ^Jensen  v.  Bum- 
garner,  25  Idaho  355,  137  Pac.  529;  | 
Sandstrom  v.  Smith,  12  Idaho  446,  86 
Pac.  416.  ni. — Granquist  v.  Western 
Tube  Co.,  240  111.  132,  88  N.  E.  468; 
O'Brien  v.  Gooding,  194  111.  466,  62 
N.  E.  898:  McGraw  v.  Bayard,  96  lU. 
146.  Ind.— Ward  v.  Yarnelle,  173  Ind. 
535,  91  N.  E.  7;  Albrecht  v.  Foster 
Lumb.  Co.,  126  Ind.  318,  26  N.  E.  157; 
Scott  V.  Goldinhorst,  123  Ind.  268,  24 
N.  E.  333.  la. — Brewer  v.  Hugg,  114 
Iowa  486,  87  N.  W.  409;  Sweetzer  v. 
Harwick,  67  Iowa  488,  25  N.  W.  744. 
Me.— Witham  v.  Wing,  108  Me.  364.  81 
Atl.  100.  Md.— Clark  v.  Boarman,'  89 
Md.  428,  43  Atl.  926.  Mich.— Little 
Co.  V.  Hazen  Co.,  185  Mich.  316,  152 
N.  W.  95.  Miss. — Carter  Lumb.  Co.  v. 
Deopp,  110  Miss.  591,  70  So.  701;  Bow- 
man V,  McLaughlin,  45  Miss.  461. 
Mont.— Cook  V.  Gallatin  E.  E.  Co.,  28 
Mont.  340,  72  Pac.  678.  Nev.— Dick- 
son V.  Corbett,  10  Nev.  439.  N.  M. 
Ford  V.  Springer  Land  Assn.,  8  N.  M. 
37,  41  Pac.  541.  N.  Y.— Schillinger, 
etc.  Cement  Co.  v.  Arnott,  152  N.  Y. 
584,  46  N.  E.  956;  Eaven  v.  Smith, 
148  N.  Y.  415,  43  N.  E.  63.  N.  D. 
Dakota  Sash  &  Door  Co.  v.  Brinton, 
27  N.  D.  39,  145  N.  W.  594.  Okla. 
Jones  V.  Balsley,  27  Okla.  220,  111 
Pac.  942.  Ore. — Ming  Yue  v.  Coos 
Bay,  etc.  Nav.  Co.,  24  Ore.  392,  33 
PaCc  641.  R.  I. — Hawkins  v.  Boyden, 
25  E.  L  181,  55  Atl.  324;  Goff  i".  Hos- 
mer,  20  E.  I.  91,  37  Atl.  533.  S.  D. 
American  Bkg.  &  Trust  Co.  v.  Lynch, 
10  S.  D.  410,  73  N.  W.  908;  American 
Sav.  &  Loan  Assn.  v.  Campbell,  8  S.  D. 
170,  65  N.  W.  815.  Tenn.— De  Soto 
Lumber  Co.  v.  Loeb,  110  Tenn.  251,  75 
8.   W,   1043;   DoUman   v.    Collier,   92 


Tenn.  660,  22  S.  W.  741.  Tex.— Carter 
Lumb.  Co.  V.  Simpson,  83  Tex.  370,  18 
S.  W.  812.  Utah. — Bingham  Coal  & 
Lumb.  Co.  V.  Blom,  43  Utah  584,  137 
Pac.  630.  Va. — Monk  V.  Exposition 
Deepwater  P.  Corp.,  Ill  Va.  121,  68 
S.  E.  280.  Wash. — Easmussen  v.  Lim- 
ing, 50  Wash.  184,  96  Pac,  1044.  W.  Va. 
Augir  V.  Warder,  68  W.  Va.  752,  70 
S.  E.  719,  33  L.  E.  A.  (N.  S.)  69; 
Central  City  Brick  Co.  v.  Norfolk  & 
W.  E.  Co.,  44  W.  Va.  286,  28  S.  E. 
926.  Wis. — Warren-Webster  &  Co.  v. 
Beaumont  Hotel  Co.,  151  Wis.  1,  138 
N.  w;.  102;  Kaelzer  v.  First  Nat. 
Bank,  125  Wis.  595,  104  N.  W.  838,  110 
Am.  St.  Eep.  870,  2  L.  E.  A.  (N.  S.) 
571. 

11.  Monk  V.  Exposition  Deepwater 
P.    Corp.,    Ill   Va.   121,   68   S.    E.    280. 

12.  Wood  V.  Gumm,  67  lU.  App. 
518;  Portoues  v.  Holmes,  33  111.  App. 
312. 

13.  Ark. — Murray  v.  Eapley,  30  Ark. 
568.  Fla.— Mills  V.  Britt,  56  Fla.  839, 
47  So.  799;  Futch  v.  Adams  Bros.,  47 
Fla.  257,  36  So.  575;  West  v.  Grainger, 
46  Fla.  257,  35  So.  91  Okla.— Jones 
r.  Balsley,  27  Oya.  220,  111  Pac.  942, 
Tenn. — Dollman  v.  Collier,  92  Tenn. 
660,  22  S.  W.  741. 

14.  Colo. — Williams  v.  TJncompahgre 
Canal  Co.,  13  Colo.  469,  22  Pac.  806; 
San  Juan,  etc.  Co.  v.  Finch,  6  Colo. 
214.  Dak. — ^McCormack  v.  Phillips,  4 
Dak.  506,  34  N.  W.  39.  Ore.— Ming 
Yue  V.  Coos  Bay,  etc.  Nav.  Co.,  24 
Ore.  392,  33  Pac.  641. 

See  cases  in  preceding  section. 

[a]  The  procedure  under  the  code 
is  sui  generis.  It  is  neither  strictly  at 
law  nor  in  equity,  but  is  a  blending 
of  both.  Wertz  v.  Lamb,  43  Mont. 
477,  117  Pac.  89;  Mochon  v.  Sullivan, 
1  Mont.  470. 

15.  Armstrong  Cork  Co.  v.  Mer- 
chants' Eefrig.  Co.,  184  Fed.  199,  107 
C.  C.  A.  93;  Hatcher  v.  Hendrie  & 
Bolthoff  Mfg.  &  Supply  Co.,  133  Fed. 
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the  procedure  for  its  foreclosure  as  an  action  at  law.^® 

4.  Changing  Form  of  Action.  —  a.  In-  General.  —  A  purely 
statutory  action  may  l)e  changed  i"rom  a  legrjil  action  to  one  in  equity 
by  a  change  in  tlie  statute  pendente  lite."  Wliere  the  statute  permits 
both  legal  and  equitable  proceedings,  the  court  may,  in  its  discretion, 
change  the  form  of  action  from  one  to  the  other  for  sufficient  cause,^' 
but  cannot  thereby  deprive  a   party  of  his  right  to  a  jury  trial.'' 

b.  In  the  Federal  Court.  —  If  a  case  removed  to  the  federal  court 
is  in  form  legal,  it  must  be  changed  to  conform  to  the  requirements 
of  a  suit  in  equity.^'' 

E.  By  Scire  Facias."  —  1.  Generally.  —  In  some  jurisdictions  a 
mechanic's  lien  may  be  enlorccd  by  scire  facias.'^ 

2.  Nature  of  the  Proceeding.  —  The  scire  facias  proceeding  by 
which  a  mechanic's  lien  is  enforced,  is  generally  referred  to  as  a 
scire  facias  sur  mechanic's  lien."  Its  sole  purpose  is  to  compel  pay- 
ment of  the  claim  out  of  the  res  or  property  liened.-*  In  so  far  as 
the  determination  of  the  amount  is  concerned,  the  action  is  in  the 
nature  of  an  action  in  assumpsit  for  the  price  and  value  of  the  labor 
and  material  funiished,"  yet  it  is  never  a  personal  action,  but  is  a 
proceeding  distinctly  in  rem,^"  and  the  ascertainment  of  the  amount 


267,  68  C.  C.  A.  19;  Russell  v.  Hayner, 
130  Fed.  90,  64  0.  C  A.  424. 

[a]  The  rule  appUes  to  causes  re- 
moved to  the  federal  court.  Hatcher 
f.  Hendrie  &  Bolthoflf  Mfg.  &  Supply 
Co.,  133  Fed.  267,  68  C.  C.  A.  19. 

16.  Sheffield  Furn.  Co.  v.  Witherow, 
149  U.  S.  574,  579,  13  Sup.  Ct.  936,  37 
L.  ed.  853;  Continental  &  C.  Trust  & 
Sav.  Bank  r.  Corey  Bros.  Const.  Co., 
208  Fed.  976,  126  C.  C.  A.  64;  Hatcher 
V.  Hendrie  &  Bolthoff  Mfg.  &  Supply 
Co.,  133  Fed.  267,  68  C.  C.  A.  19. 

See  infra,  XII,  A.  2. 

17.  George  v.  Everhart,  57  Wis. 
397,  15  N.  W.  387.  See  generally  the 
title    «•  Statutes." 

18.  Jones  r.  Balsley,  27  Okla.  220. 
Ill  Pac.  942;  Hillman  v.  Anthony,  4 
Baxt.    (Tenn.)    444. 

19.  See  i)ifra,  XTV,  D,  and  general- 
ly the  title   "Juries  and  Jurors." 

20.  Armstrong  Cork  Co.  v.  Mer- 
chants' Refrig.  Co.,  184  Fed.  199,  107 
C.  C.  A.  93;  Hatcher  r.  Hendrie  & 
Bolthoff  Mfg.  &  Supply  Co.,  133  Fed. 
267,   68   C.    C.   A,   19. 

[a J  A  case  which  unites  both  legal 
and  equitable  grounds  for  relief  must 
be  separated,  on  being  removed  to  the 
federal  court,  and  the  two  cases  should 
proceed  separately,  each  according  to 
its  nature.  Hatcher  v.  Hendrie  & 
BolthoCf  Mfg.  &  Supply  Co.,  133  Fed. 
267,  68  C.  C.  A.  19. 
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21.  See  generally  the  title  "Scire 
Facias." 

22.  U.  S.— Morgan  Eng.  Co.  r.  Gen- 
eral Castings  Co.,  117  Fed.  347,  101 
C.  C.  A.  323;  Winder  r.  Caldwell,  14 
How.  434,  14  L.  ed.  487.  Ark.— Mur- 
ray t'.  Rapley,  30  Ark.  568;  Hicks  r. 
Branton,  21  'Ark.  186.  Del.— Durney 
r.  Diguglielmo,  5  Boyce  289,  92  Atl. 
850;  Hawthorne  r.  Murray,  3  Boyce 
349,  84  Atl.  5.  Md.— Clark  r.  Boar- 
man,  89  Md.  428,  43  Atl.  926;  I'lum- 
nicr  V.  Eckenrode,  50  Md.  225.  Mo. 
Clark  r.  Brown,  22  Mo.  140.  Pa. 
Rosenberg  r.  Cupersmith,  240  Pa.  162, 
87  Atl.  570,  Ann.  Cas.  1915A,  312, 
47  L.  R.  A.  (N.  S.)  706.  Wis.— Dewey 
r.  Fifield,  2  Wis.  7;'.;  Dean  i\  Pyn- 
cheon,  3  Finn.  17,  3  Chand.  9. 

23.  Hawthorne  V.  Murray,  3  Boyce 
(Del.)  349,  84  Atl.  5;  Vo'igtmann  v. 
Wilmington  Tr.  Blilg.  Corj).,  7  Penne, 
(Del.)  265,  78  Atl.  920;  Klinefelter  V. 
Baum,  172  Pa.  652,  33  Atl.  582. 

24.  Schaeffcr  r.  Lohman,  34  Mo.  68; 
Rosenberg  v.  Cupersmith,  240  Pa.  162, 
87  Atl.  570,  Ann.  Cas.  1915A,  312,  47 
L.  R.  A.   (N.  S.)   706. 

25.  Hawthorne  r.  Murrav,  3  Boyce 
(Del.)  349,  84  Atl.  5;  Vo'igtmann  v. 
Wilmington  Tr.  Bldg.  Corp.,  7  Penne. 
(Del.)   265,  78   Atl.  920. 

26.  Md.— Treusch  r.  Shryock,  55 
Md.  330;  Plummer  v.  Eckenrode,  50 
Md.  225.    Mo. — Clark  v.  Brown,  25  Mo. 
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of  the  debt  is  only  incidental  and  preliminary  to  the  award  of  execution 
against  the  building  and  eurtilage.^^ 

3.  Parties.  —  Since  the  scire  facias  necessarily  follows  the  nature 
of  the  contract,  the  plaintiffs  must  be  the  same  as  if  a  personal  action 
in  assumpsit  had  been  instituted. 2**  Where  the  statute  requires  the 
debtor  to  be  joined  as  a  party  defendant,  he  is  a  necessary  party  ;^* 
and  since  there  can  be  no  personal  judgment  against  the  debtor,  com- 
mon justice  requires  that  the  real  owner  be  joined.^" 

4.  Writ  and  Plaintiff's  Pleading.  —  The  writ  of  scire  facias  is 
issued  on  a  praecipe  handed  to  the  clerk,  or  prothonotary,  without 
further  formality  or  pleading.^^  The  writ  itself  discloses  the  facts  on 
which  it  is  founded,^-  and  takes  the  place  of  a  pleading.^^  No  further 
bill  of  particulars  may  be  demanded.^*  The  writ  must  follow  the 
form  prescribed  by  statute,  when  one  is  provided.^^  It  should  refer 
to  the  docket  and  page  on  which  the  claim  is  to  be  found  of  record.^® 
It  should  keep  the  lien  claims  on  separate  buildings  distinct  and 
separate,^^  vv'here  the  statute  requires  a  separate  lien  for  each  im- 
provement.^^'''^ 

Service  and  Return.  —The  statute  may  prescribe  a  different  service 
from  that  in  ordinary  scire  facias,^^  and  the  return  must  show  that 
the  statute  has  been  complied  with.^' 

5.  Defendant's  Pleadings.  —  The  scire  facias  sur  mechanic's  lien 
not  being  upon  a  record,^"  or  judgment,*^  or  upon  anything  by  which 


559.  Pa. — Eosenberg  v.  Cupersmith, 
240  Pa.  162,  87  Atl.  570,  Ann.  Cas. 
1915A,  312,  47  L.  E.  A.   (N    S.)   706. 

27.  Eosenberg  v.  Cupersmith,  240 
Pa.  162,  87  Atl.  570.  Ann.  Cas.  1915A, 
312,  47  L.  E.  A.  TN  S.)  706;  Anshutz 
V.  McClelland,  5   Watts    (Pa.)    487. 

28.  Howard  v.  McKowen,  2  Browne 
(Pa.)   150. 

29.  Wibbing  v.  Poweis,  25  Mo.  599; 
Condict  V.  Wood,  25  N    J.  L.  319. 

30.  Schaeffer  v.  Lohman,  34  Mo.  68; 
Clark  V.  Brown^  25  Mc    559. 

31.  Clark  v.  Brown  25  Mo.  559; 
Davis  &  Son  v.  Mt  Olivet  A.  M.  E. 
Church,  15  Pa.  Dist    946. 

32.  Winder  v.  Caldwell,  14  How. 
(U.  S.)   434,  14  L,   ed.  487. 

33.  U.  S.— Winder  v.  Caldwell,  14 
How.  434,  14  L.  ed.  487.  Mo.— Clark 
V.  Brown,  25  Mo.  559.  Pa.— Oil  Citv 
V.  Hartwell,  164  Pa.  348,  30  Atl.  268; 
Eynd  v.  Bakewell,  87  Pa.  460;  M 'Kin- 
ney V.  Mehaffey,  7  Watts  &  S.  276. 

34.  Winder  v.  Caldwell,  14  How. 
(U.  S.)  434,  14  L.  ed.  487;  Wilson 
V.  Merryman,  48  Md.  328. 

35.  Morgan  Eng.  Co.  V.  General 
Casting  Co.,  117  Fed.  347,  101  C.  C. 
A.  323;  Addis'  Estate  v.  Lehr,  2  Le- 
high County  L.  J.  (Pa.)   105. 


36.  Oil  Citv  V.  Hartwell,  164  Pa. 
348,  30  Atl.   268. 

37.  Plummer  v.  Eckenrode,  30  Md. 
225. 

[a]  It  will  be  quashed  if  they  are 
blended.  Plummer  v.  Eckenrode,  50 
Md.  225. 

371/2.     See  supra,  II,  G,  5. 

38.  Plummer  v.  Eckenrode,  50  Md. 
225;  O'Kane  v.  Murray,  25  Pa.  Dist. 
87. 

39.  Plummer  v.  Eckenrode,  50  Md. 
225. 

[a]  The  return  "scire  feci"  is  in- 
sufficient, when  special  requirements 
are  prescribed.  Plummer  v.  Eckenrode, 
50  Md.  225. 

40.  Del. — Voigtmann  t\  Wilmington 
Tr.  Bldg.  Corp.,  7  Penne.  265,  78  Atl. 
920.  Md. — See  Wilson  v.  Merryman, 
48  Md.  328.  Mo. — Hammond  V.  Bar- 
num,  13  Mo.  325.  Pa. — Davis  v.  Church, 
1  Watts  &  S.  240. 

41.  Voigtmann  v.  Wilmington  Tr. 
Bldg.  Corp.,  7  Penne.  (Del.)  265,  78 
Atl.  920. 

[a]  The  common  law  scire  facias 
was  only  upon  a  judgment  or  recog- 
nizance, where  the  amount  had  been 
adjudicated.     Voigtmann   v.   Wilming- 
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the  indebtedness  has  been  judieially  ascertained/-  picas  which  would 
not  be  aUowed  at  eoraraon  law  in  case  of  scire  facias  on  a  judfjment 
or  reeogni/.anee  are  usual  and  appropriate  in  this  proceeding;*^  and 
as  one  of  tlie  objects  is  the  ascertainment  of  the  indebtedness,  the  same 
pleas  are  available  to  the  defendant  as  in  the  case  of  assumpsit." 
Therefore  a  defendant  may  plead  nonjissumpsit,'*'  and  make  any  de- 
fense under  such  plea  showing  failure  of  consideration  in  whole  or 
in  part.*"  recoupment,*^  or  setoff.*^  On  the  other  hand  a  plea  of  nul 
tiel  record  is  not  appropriate,  since  there  is  no  record  proper,*' 
and  a  plea  of  not  guilty  is  a  nullity.'"  Payment,  of  course,  may  be 
pleaded. °^  Since  the  claim  as  filed  is  recited  in  the  scire  facia.s,  ques- 
tions of  formal  deficiencies  and  the  validity  of  claims  should  be  raised 
by  demurrer,*'  or  motion  to  strike  out  the  claim,'*'*  or,  in  some  juris- 
dictions, by  motion  to  quash  the  writ."  Pleading  to  the  scire  facias 
is  ordinarily  a  waiver  of  the  defects  in  the  lien,""^  but  if  the  lien  has 
been  discharged  from  any  cause,  the  right  of  the  court  to  proceed  fur- 
ther may  be  challenged  at  any  time,  though  the  question  was  not 
raised  in  the  defendant's  pleading.**" 

6.  Judgment.  —  The  judgment  should  be  in  rem,'^  and  not  in  per- 
sonam.** It  should  determine  the  amount  of  the  lien,*'  and  if  there 
is  more  than  one  building  involved,  it  should  designate  each,  and 


ton   Tr.   Bldg.    Corp.,   7    Penne.    (Del.) 
265,  78   Atl.  920. 

[b]  Subcontractors  must  first  pro- 
cure a  judgment  against  the  con- 
tractor before  they  can  proceed  against 
the  owner  by  scire  facias.  Lewis  v. 
Williams,  3  Minn.  151;  Emmet  v.  Ro- 
tary  Mill    Co.,   2   Minn.    286. 

42.  Voigtmann  v.  Wilmington  Tr. 
Bldg.  Corp.,  7  Penne.  (Del.)  265,  78 
Atl.  920. 

43.  Voigtmann  v.  Wilmington  Tr. 
Bldg.  Corp.,  7  Penne,  (Del.)  265,  78 
Atl.   920. 

44.  Voigtmann  v.  Wilmington  Tr. 
Bldg.  Corp.,  7  Penne.  (Del.)  265,  78 
Atl.  920. 

45.  Blessing  v.   Miller,   102   Pa.   45. 

46.  Blessing  v.    Miller,    102   Pa.    45. 

47.  Voigtmann  v.  Wilmington  Tr. 
Bldg.  Corp.,  7  Penne.  (Del.)  265,  78 
Atl.   920. 

48.  Winder  v.  Caldwell,  14  How. 
(U.  S.)  +34,  14  L.  ed.  487. 

49.  Davis  v.  Church,  1  Watts  &  S. 
(Pa.)    240. 

50.  Goiss  V.  Rapp,  1  Walk.  (Pa.) 
111. 

51.  Klinefelter  v.  Baum,  172  Pa. 
652,  33   Atl.   .'■)82. 

[a]  Formal  validity  is  not  put  in 
issue  by  a  plea  of  payment.  Kline- 
felter V.  Baum,  172  Pa.  652,  33  Atl. 
582;   Lybrandt  v.   Eberly,  36  Pa.  347; 
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Lewis  f.  Morgan,  11  Serg.  &  R.   (Pa.) 
234. 

52.  Klinefelter  v.  Baum,  172  Pa. 
652,  33  Atl.  582;  Lybrandt  r.  Eberly, 
36  Pa.  347;  Lewis  i".  Morgan,  11  Serg. 
&  R.   (Pa.)   234. 

53.  Mesta  Mach.  Co.  r.  Dunbar  Fur- 
nace Co.,  250  Pa.  472,  95  Atl.  585; 
Klinefelter  r.  Baum,  172  Pa.  652,  33 
Atl.  582;  Lybrandt  v.  Eberly,  36  Pa. 
347;  Lewis  v.  Morgan,  11  Serg.  &  R. 
(Pa.)    234. 

54.  Plummer  i\  Eckenrode,  50  Md. 
225;   Wilson   r.  Merryman,  48  Md.  328. 

55.  Klinefelter  r".  Baum,  172  Pa. 
652,  33  Atl.  582;  Howell  v.  Philadel- 
phia, 38  Pa.  471. 

56.  Rosenberg  i\  Cupcrsmith,  240 
Pa.  162,  87  Atl.  570,  Ann.  Cas.  1915A, 
312,  47  L.  R.  A.   (N.  S.)   706. 

57.  Treusch  r.  Shryock,  55  Md.  330; 
Plummer  v.  Eckenrode,  50  Md.  225; 
Dean  v.  Pyncheon,  3  Pinn.  (Wis.)  17, 
3  Chand.  9. 

58.  Treusch  r.  Shryock,  55  Md.  330; 
Plummer  r.  Eckenrode,  .50  Md.  225; 
Rosenberg  r.  Cupcrsmith,  240  i'a.  162, 
87  Atl.  570,  Ann.  Cas.  1915A,  312,  47 
L.  R.  A.  (N.  S.)  706;  Lewis  v.  Mor- 
gan,   11    Serg.    &   R.    (Pa.)    2.34. 

59.  Del. — Voigtmann  v.  Wilmington 
Tr.  Bide.  Corp.,  7  Pcnno.  265.  78  Atl. 
920.  Md.— Smith  r.  Shaflfcr,  46  Md. 
573.      Pa. — Rosenberg    v.    Cupcrsmith, 
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the  specific  sum  due  on  it.^°  But  as  the  right  to  maintain  the  writ 
depends  on  the  subsistence  of  the  lien,*'^  if  the  lien  fails  for  any 
reason,  the  claimant  has  no  right  to  proceed  to  judgment  on  the  scire 
facias  for  the  purpose  of  having  the  amount  of  his  claim  ascertained.^^ 
F.  By  Attachment.  —  1.  In  General.''^  —  In  some  states  the  lien 
may  be  enforced  by  attachment  in  an  action  for  the  debt.*'*  In  the 
enforcement  of  mechanic's  liens  in  this  manner,  the  attachment  is 
merely  auxiliary  to  the  suit  for  the  debt,^^  which  is  usually  at  law,^® 
but  may  be  in  equity,  under  the  statute.^^  In  order  to  preserve  the 
lien  filed,  the  attachment  must  issue  against  the  land  involved,^' 
within  the  time  which  the  statute  prescribes.^® 

2,  Jurisdiction.  —  Since  the  attachment  is  merely  in  aid  of  the 
ordinary  remedy  for  the  debt,  any  court  having  jurisdiction  of  the 
subject-matter  has  power  also  to  issue  the  attachment.^" 

3.  The  Application.  —  Bond,  affidavit,  and  the  essentials  of  other 
attachments  are  necessary  unless  dispensed  with  by  the  act.^^  The 
writ  may  issue  on  the  sole  ground  that  such  lien  is  claimed,"  and 


240    Pa.    162,    87    Atl.    570,    Ann.    Cas. 
1915A,  312,  47  L.  R.  A.  (N.  S.)  706. 

60.  Treuseh  v.  Shryock,  55  Md.  330; 
Plummer  v.  Eckenrode,  50  Md.  225. 

61.  Rosenberg  v.  Cupersmith,  240 
Pa.  162,  87  Atl.  570,  Ann.  Cas.  1915A, 
312,  47  L.  R.  A.   (N.  S.)   706. 

62.  Rosenberg  v.  Cupersmith,  240 
Pa.  162,  87  Atl.  570,  Ann.  Cas.  1915A, 
312,  47  L.  R.  A.  (N.  S.)  706;  Lewis  v. 
Morgan,  11  Serg.  &  R.  (Pa.)  234; 
Anshutz  V.  McClelland,  5  Watts  (Pa.) 
487. 

[a]  A  nonsuit  taken  on  scire  facias 
does  not  destroy  the  lien,  in  the  ab- 
sence of  a  statute.  Berger  v.  Long, 
1  Walk.  (Pa.)  143;  Commercial  Sash  & 
Door  Co.  V.  Thompson,  17  Pa.  Dist. 
»96. 

63.  See  generally  the  title  "Attach- 
ment." 

64.  Me. — Oakland  Mfg.  Co.  v.  Le- 
inieux,  98  Me.  488,  57  Atl.  795;  Laugh- 
lin  V.  Reed,  89  Me.  226,  36  Atl.  131. 
N.  H. — Head  &  Dowst  Co.  v.  Breeder's 
Club,  75  N.  H.  449,  75  Atl.  982.  Tenn. 
Dollman  v.  Collier,  92  Tenn.  660,  22 
S.  W.  741.  Vt.— Baldwin  v.  Spear 
Bros.,  79  Vt.  43,  49,  64  Atl.  235;  Piper 
t\  Hoyt,  61  Vt.  539,  17  Atl.  798. 

65.  N.  H.— Head  &  Dowst  Co.  v. 
Breeder's  Club,  75  N.  H.  449,  75  Atl. 
982.  Tenn. — McLeod  v.  Capell,  7  Baxt. 
196;  Hillman  v.  Anthony,  4  Baxt.  444; 
Brown  v.  Brown,  2  Sneed  431.  Vt. 
Baldwin  v.  Spear  Bros.,  79  Vt.  43,  49, 
64   Atl.    235. 

66.  Me. — Oakland  Mfg.  Co.  v.  Le- 
mieux,  98  Me.  4^8,  57  Atl.  795;  Laugh- 


lin  V.  Reed,  89  Me.  226,  36  Atl.  131. 
N.  H. — Head  &  Dowst  Co.  v.  Breeder's 
Club,  75  N.  H.  449,  75  Atl.  982.  Vt. 
Baldwin  v.  Spear  Bros.,  79  Vt.  43,  49, 
64  Atl.  235. 

67.  Dollman  v.  Collier,  92  Tenn.  660, 
22  S.  W.  741;  McLeod  V.  Capell,  7 
Baxt.   (Tenn.)   196. 

68.  Pike  v.  Scott,  60  N.  H.  469; 
Dollman  v.  Collier,  92  Tenn.  660,  22  S. 
W.  741;  McLeod  v.  Capell,  7  Baxt. 
(Tenn.)  199;  Barnes  V.  Thompson,  2 
Swan   (Tenn.)    313. 

[a]  Attachment  not  dissolved  by 
adjudication  as  insolvent  debtor,  when 
founded  on  claim  of  mechanic 's  lien. 
Laughlin  v.  Reed,  89  Me.  226,  36  Atl. 
131. 

69.  Ragon  v.  Howard,  97  Tenn.  334, 
37  S.  W.  136;  Barnes  v.  Thompson,  2 
Swan  (Tenn.)  313;  Piper  v.  Hoyt,  61 
Vt.   539,   17  Atl.   798. 

[a]  Though  suit  filed  in  time,  at- 
tachment too  late  if  more  than  the 
statutory  period  has  elapsed.  Piper  v, 
Hoyt,  61   Vt.   539,  17  Atl.   798. 

70.  Brown  v.  Brown,  2  Sneed 
(Tenn.)    431. 

71.  Strong  v.  Lake  Weir  C.  &  L. 
Assn.,  25  Fla.  765,  6  So.  882;  Hillman 
V.   Anthony,  4  Baxt.    (Tenn.)    444. 

[a]  But  recitals  in  the  afladarlt 
which  are  necessary  to  the  usual  an- 
cillary attachment  are  not  required. 
McLeod  V.  Capell,  7  Baxt.  (Tenn.")  196. 

72.  Pike  v.  Scott,  60  N.  H.  469; 
McLeod  V.  Capell,  7  Baxt.  (Tenn.)  196; 
Hillman  v.  Ajithony,  4  Baxt.  (Tenn.) 
444. 
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upon  the  facts  suited  in  tlie  plaintifY's  verified  pleading  in  ilie  original 
suit/^ 

4.  Parties.  —  The  owner  is  a  ni'ccssary  party  in  attachment/''  but 
nt-ithcr  iiKirtgagees/^  nor  suhseqiK'nt  puruiiasers  need  he  joiiu-d,''^  as 
the  conflict  oi"  rights  between  them  and  the  purchasers  under  the  at- 
tachment sale  may  be  settled  between  tbemselvesj^ 

5.  The  Writ.  —  The  writ  need  recite  no  other  purpose  than  tliat 
the  lien  is  claimed.^'* 

6.  Service.  —  Tlie  owner  must  be  personally  served  in  the  original 
suit/®  except  where  an  original  attachment  would  lie/"  since  the 
function  of  tlie  attacliment  is  to  enforce  the  lien  and  not  to  supply  tlie 
appearance  of  the  defendant.**^ 

G.  Person  vL  Action  Against  Owner.  —  1.  In  General.  —  A  num- 
ber of  states  have  statutes  authorizing  a  personal  action,  in  favor  of 
subcontractors  and  materialmen,  against  tiie  owner  although  he  is 
not  the  original  debtor,^''  or  the  owner  and  contractor  jointly,®^  as  a 
cumulative  remedy,^*  or  as  a  substitute  for  tlie  lien.^^     To  hold  the 


73.  McLcod  V.  Capell,  7  Baxt. 
(Tenn.)  ]9G. 

faj  The  fiat  of  the  judge  or  chan- 
cellor is  necessary  before  the  issuance 
of  the  attaehinent.  De  Soti)  Lumber 
Co.  V.  Loeb,  110  Tenn.  251,  75  S.  W. 
1043. 

74.  Brown  v.  Brown,  2  Sueed 
(Tenn.)   431. 

75.  Ragon  v.  Howard,  97  Tenn.  334, 
37  S.  W.  136. 

76.  Colley  v.  Doughty,  62  Me.  501; 
Cole  V.  Colby,  57  N.  H.  98. 

77.  Cole  I'.  Colbv,  57  N.  H.  98. 

78.  Pike  v.  Scott,  60  N.  H.  469; 
Hillnian  r.  Anthony,  4  Baxt.  (Tenn.) 
444. 

79.  MeLeod  v.  Capell,  7  Baxt. 
(Tenn.)  196;  Hillman  V.  Anthony,  4 
Baxt.  (Tenn.)  444;  Brown  v.  Brown, 
2   Sneed    (Tenn.)    431. 

80.  MeLeod  v.  Capell,  7  Baxt. 
(Tenn.)  196;  Hillnian  r.  Anthony,  4 
Baxt.  (Tenn.)  444;  Brown  r.  Brown, 
2  Sneed    (Tenn.)   431. 

81.  Hillman  v.  Anthony,  4  Baxt. 
(Tenn.)  444;  Brown  v.  Brown,  2  Sneed 
(Tenn.)   431. 

82.  111.— Harty  Bros.  v.  Polakow, 
237  111.  559,  86  N.  E.  10S5.  Ind. 
O'lLalb.ran  r.  Leachey,  39  Ind.  150. 
La. — Carolina  Portland  Cement  Co.  v. 
Southern  Wood  D.  &  F.  ("o.,  137  La. 
469,  68  So.  831.  N.  C— Ilildebrand  v. 
Vanderbilt,  147  N.  C.  639,  61  S.  E. 
620.  Ohio.— Watkins  r.  Shaw,  7  Ohio 
Cir.  Ct.  415,  4  Ohio  fir.  Dee.  660. 

fa]  Assumpsit  is  the  only  action  at 
law   that    <'an   be    brought   against   the 
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owner;  the  law  implies  a  ])romi8e  to 
pay  the  obligation  the  statute  imposes. 
Ilarty  Bros.  v.  Polakow,  237  111.  559, 
86  N.  E.   1085. 

fbj  Limitation  for  enforcement  of 
lien  does  not  apply  to  this  action. 
School  Town  of  Princeton  v.  Gebhart, 
61  Ind.  187. 

83.  Harty  Bros.  v.  Polakow,  237 
111.  559,  86  N.  E.  1085;  O'Brien  v. 
Gooding,  194  111.  466,  62  N.  E.  898; 
First  Baptist  Church  v.  Andrews,  87 
HI.   172. 

fa]  The  court  has  no  jurisdiction 
of  such  a  suit  against  the  owner  and 
a  subcontractor  jointly.  Ilarty  Bros, 
r.  Polakow,   141   ill.  AJip.  570. 

84.  111. — Ilartv  Bros.  r.  Polakow, 
237  111.  559,  86  N.  E.  10S5.  Ind.— Craw- 
ford r.  Crockett,  55  Ind.  220.  Ohio. 
Watkins  v.  Shaw,  7  Ohio  Cir.  Ct.  415, 
4  Ohio  cir.  Dec.  660. 

[  a  I  The  personal  claim  may  be  dis- 
continued, and  tix'  action  may  jiroeced 
as  a  foreclosure  of  the  lien.  Scoville 
v.  Chajjuian,  17  Ind.  470. 

fb]  The  right  to  lien,  and  to  the 
personal  action,  are  separate  and  in- 
dependent reme<lies,  and  either  or  both 
mav  bo  acquired,  ('rawfctrd  r.  Crock- 
ett,' 55   Ind.   220. 

[c]  Suit  is  maintainable  only  in 
ease  plaintiff  establishes  a  right  to 
lien.  Ilartv  Bros.  r.  Polakow,  237 
111.  559,  86  N.  E.  1085;  O'Brien  V. 
Gooding,  19t   111.  466,  62  N.  E.  898. 

85.  Cal.— Diamond  Match  Co.  v. 
Silbcrstein,  165  Cal.  282,  131  Pac. 
874.     N.  J. — Summerman   v.  Knowles, 
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owner  liable  personally  for  a  debt  created  by  the  contractor,  service 
of  written  notice  must  be  had  upon  the  owner  while  he  is  still  in- 
debted to  the  contraetor.^^  The  right  of  action  usually  accrues  upon 
the  failure  of  the  o^^^Qer  to  pay  the  claim  within  a  certain  number 
of  days  after  service  of  the  written  notice,^^  and  cannot  be  brought 
before  the  default.^* 

2.  Pleading.  —  The  complaint  must  show  an  indebtedness  on  the 
part  of  tb.e  owner  when  the  notice  was  served,^^  and  all  Other 
prerequisites  to  the  right  of  action.^" 

3.  Parties.  ■ —  Where  by  statute  the  suit  is  a  joint  action  .^gainst 
the  owner  and  contractor,  both  are  necessary  parties.''^  Under  a 
general  statute  giving  the  right  of  subrogation  to  the  balance  due 
the  contractor,  all  claimants  to  the  fund  should  be  joined.^^  However, 
in  a  suit  against  the  owner  on  failure  to  retain  the  percej^tage  re- 
quired by  the  statute,  the  contractor  need  not  be  joined  f^  but  if  notice 
was  not  served  on  the  contractor  as  required,  he  should  be  made  a 
party.^* 

4.  Judgment.  —  The  judgment  is  personal,^''  and  should  be  for  the 
debt  due  by  the  contractor,^*^  or  the  proper  pro  rata  part  thereof  still 
in  the  owner's  hands,^^     Where  the  suit  is  against  joint  defendants, 


33  N.  J.  L.  202.  N.  C— Hildebrand  v. 
Vanderbilt,  147  N.  C.  639,  61  S.  E. 
620. 

[a]  The  Right  Is  Not  Dependent 
on  a  Lien. — Diamond  Match  Co.  v.  Sil- 
berstein,    165    Cal.    282,    131    Pac.    874. 

86.  Cal. — Diamond  Match  Co.  v.  Sil- 
berstein,  165  Cal.  282,  131  Pac.  874. 
III.— Orrell  V.  Snyder,  174  111.  App. 
239.  Ind. — Lawton  v.  Case,  73  Ind.  60; 
School  Town  of  Princeton  v.  Gebhart, 
61  Ind.  187.  N.  O.— Hildebrand  v. 
Vanderbilt,  147  N.  C.  639,  61  S.  E. 
620.  Ohio. — Busse  v.  Voss,  9  Ohio  Dec. 
(Reprint)  441,  13  W.  L.  Bui.  542; 
Richards  v.  Bennett,  21  Ohio  Cir.  Ct. 
(N.    S.)    554. 

87.  La. — Carolina  Portland  Cement 
Co.  V.  Southern  Wood  D.  &  P.  Co.,  137 
La.  469,  68  So.  831.  N.  J.— Summer- 
man  r.  Knowles,  33  N.  J.  L.  202.  Ohio. 
Watkins  v.  Shaw,  7  Ohio  Cir.  Ct.  415, 
4  Ohio  Cir.  Dec.  660. 

88.  Knickerbocker  Ice  Co.  V.  Kirk- 
patrick,  51  111.  App.  60;  Reeve  V.  El- 
mendorf,  38  N.  ,J.  L.   125. 

89.  Orrell  r.  Snyder,  174  111.  App. 
239;   Lawton   r.   Case,  73  Ind.  00. 

[a]  The  Amount  Need  Not  Be 
Shown. — Watkins  r.  Shaw,  7  Ohio  Cir. 
Ct.  415,  4  Ohio  Cir.  Dec.   660. 

[b]  Complaint  need  not  set  out  copy 
of  notice  to  the  owner.  Irwin  v.  Citj' 
of  Crawfordsville,    58    Ind.    492. 

90.  Sunimerman  v.  Knowles,  33  N. 


J.  L.   202.     But   see   Wilder 's  Sons  Co. 
f.   Walker,  98   Ga.   50S,  25   S.    E.   571. 

[a]  The  owner  camaot  plead  limita- 
tions for  the  contractor  who  fails  to 
plead  it.  Hildebrand  v.  Vanderbilt, 
147  N.  C.  639,  61  S.  E.  620. 

91.  Svenson  v.  Stamm,  195  111.  App. 
554;  Herbert  Boiler  Co.  v.  Lewis,  185 
HI.  App.  384;  Cohen  v.  Bernstein,  170 
111.    App.    ll.J. 

[a]  Wliere  there  is  more  than  one 
owner,  it  is  improper  to  dismiss  one 
out  of  the  case.  Herbert  Boiler  Co.  v. 
Lewis,   185   111.   App.   384. 

[bj  No  other  persons  are  proper 
parties  defendant.  Howell  v.  Ander- 
son, 170  111.  App.   14. 

92.  Hildebrand  v.  Vanderbilt,  147 
N.  C.  639,  61  S.  E.  620. 

[a]  Those  not  joined  are  not  bound 
by  the  amount  found  due  from  the 
owner.  Hildebrand  v.  Vanderbilt,  147 
N.  C.  639,  61  S.  E.  620. 

93.  Wilder 's  Sons  Co.  v.  Walker, 
98   Ga.  508,  25   S.  E.  571. 

94.  Geller  r.  Puchta,  1  Ohio  Cir.  Ot. 
30,  1  Ohio  Cir.  Dec.  18. 

95.  First  Baptist  Church  v.  An- 
drews, 87  111.  172;  Hildebrand  v.  Van- 
derbilt,   147   N.   C.    639,   61   S.    E.    620. 

96.  Summerman  r.  Knowles,  33  N. 
J.  L.  202;  Hildebrand  v.  Vanderbilt, 
147  N.  C.  639,  61  S.  E.  620. 

97.  m.— Harty  Bros.  v.  Polakow, 
237    111.    559,    86'  N.    E.    1085.     N.    O. 
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recovery  must  be  asrainst  all  parties  or  none.''^        ,  •    •      -    ^ 

11.  As  A  Suit  on  Verified  Account.  —  The  complaint  though 
verified  and  containins?  an  account,  cannot  ordinarily  be  treated  as  a 
suit  on  verified  account,^^  though  the  contrary  has  been  held.^ 

I.  Proceedin(;s  Against  Particular  Persons  or  Property.  —  1. 
Contracts  for  Public  Improvements.  —  a.  In  General  — The  right 
is  given  by  statute  in  some  states  to  subcontractors  to  acquire  a  lien 
against  a  fund  due  the  contractor  for  public  improvements,^  as  a 
cumulative  remedy.^'  The  proceeding  is  in  its  nature  equitable,*  and 
when  the  relief  is  administered  by  a  court  of  equity,  only  such  de- 
fenses nuiy  be  set  up  as  are  proper  in  chancery  cases  f  and  no  personal 
judgment  for  the  debt  can  be  rendered  in  such  proceeding  where  the 
lien  fails,*^  except  by  statutory  authority.' 

b.  Pleadings.  — The  plaintiffs  must  allege  the  happening  of  the 
things  specified  by  the  act  which  give  the  lien,^  that  is,  the  making 
and  the   performance   of  the   contract,^   and  the  filing  of  the   pre- 


Hililebraiul  v.  Vanderbilt,  147  N.  C. 
639,  61  S.  E.  620.  Ohio.— Watkins  v. 
Shaw,  7  Ohio  Cir.  Ct.  415,  4  Ohio  Cir. 
Dec.  660. 

98.  Svenson  v.  Stamm,  195  111.  App. 
554;  O'Brien  v.  Gooding,  194  111.  466, 
62  N.  E.  898;  Howell  v.  Anderson,  170 
111.    Apn.    14. 

[a]  Where  in  assumpsit  no  lien  is 
established  against  the  owner,  a  per- 
sonal judgment  may  be  rendered 
against  the  contractor.  Voightmann  & 
Co.  V.  Cross-Conklin  Co.,  183  HI.  App. 
312. 

99.  Portsmoutb  Savings  Bank  v. 
Riley,  54  Neb.  531,  74  N.  W.  838; 
Austin  &  N.  W.  Ry.  Co.  v.  Daniels,  62 
Tex.  70. 

1.  Wood  V.  King,  57  Ark.  284,  21 
S.  W.  471.  See  Sullivan  Timber  Co. 
V.  Brushagel,  111  Ala.  114,  20  So.  498. 

[a]  Verification  of  complaint  is 
treated  as  verified  account,  when  it 
alleges  substantially  everything  re- 
quired to  appear  in  the  verified  claim. 
Wood  V.  King,  57  Ark.  284,  21  S.  W. 
471. 

2.  CaL— Bates  v.  Santa  Barbara 
Co.,  90  Cal.  543,  27  Pac.  438.  N.  J. 
Norton  v.  Sinkhorn,  63  N.  J.  Eq.  313, 
50  Atl.  506.  N.  Y.— Uvalde  Asphalt 
Pav.  Co.  r.  City  of  New  York,  191  N. 
y.  244,  84  N.  E.  83;  Mancely  r.  City 
of  New  York,  119  App.  Div.  376,  105 
N  Y.  Supp.  976;  Goodrich  r.  Gillies, 
62  Hun  479,  17  N.  Y.  Supp.  HS,  42  N. 
Y  St.  319.  N.  C— See  Snow  r.  Board 
of  Comrs.,  112  N.  C.  335,  17  S.  E. 
176.      S.     D.— Union     Trust      Co.     v. 


Branch   Mint   Operating   Co.,  2B  S.  D. 
549,  134  N.  W.  65. 

3.  Bates  v.  Santa  Barbara  Co.,  90 
Cal.  543,  57  Pac.  438;  Norton  v.  Sink- 
horn,  63  N.  J.  Eq.  313,  50  Atl.  506. 

4.  Cal. — BateF  v.  Santa  Barbara  Co., 
90  Cal.  543,  27  Pac.  438.  N.  J.— Nor- 
ton V.  Sinkhorn,  63  N.  J.  Eq.  313,  50 
Atl.  506;  Delafield  Const.  Co.  v.  Sayre, 
60  N.  J.  L.  449,  38  Atl.  666.  N.  Y. 
Uvalde  Asphalt  Pav.  Co.  v.  City  of 
New  York,  191  N.  Y.  244,  84  N.  E. 
83. 

[a]  The  function  of  the  court  is  to 
adjudicate  the  amounts  due  the  lien 
claimants,  and  apportion  the  amount 
due  among  the  claimants,  and  jirorate 
where  there  is  a  shortage.  Norton  v. 
Sinkhorn,  63  N.  J.  Eq.  313,  50  Atl. 
506. 

5.  Norton  r.  Sinkhorn,  63  N.  J.  Eq. 
313,  50  Atl.  506. 

I  a  ]  Chancery  court  will  retain  con- 
trol of  th(.  res  till  law  issues  are  de- 
termined in  a  law  court.  Norton  v. 
Sinkhorn,  63  N.  J.  Eq.  313,  50  Atl. 
506. 

6.  Seerbo  r.  Smith,  16  Misc.  102,  38 
N.  Y.  Supp.  570;  Norton  r.  Sinkhorn, 
63  N.  J.   Eq.  313,  50  Atl.  506. 

7.  McDonald  r.  Citv  of  New  York, 
29  Misc.  504,-  62  N.  Y."  Supp.  72. 

8.  Goodrich  r.  Gillies,  62  Hun  479, 
17  N.  Y.  Supp.  88,  42  N.  Y.  St.  319; 
Breuchaud  v.  New  York,  61  Hun  564, 
16  N.  Y.  Supp.   347,  41   N.  Y.  St.  158. 

9.  Sccrbo  r.  Smith,  16  Misc.  102,  38 
N.  Y.  S\ipp.  570;  Breuchaud  v.  New 
York,  61  Hun  564,  16  N.  Y.  Supp.  347, 
41  N.  Y.  St.  158. 
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scribed  notice  ;^°  and  subcontractors  must  show  by  appropriate  allega- 
tions an  indebtedness  to  the  contractor  at  the  time  of,  or  subsequent 
to,  the  givina'  of  notice. ^^ 

2.  Receiverships.^-  —  A  mechanic's  lien  may  be  filed  after  tho 
appointment  of  a  receiver  for  the  property  of  the  owner  or  the  con- 
tractor.^^ "While  the  appointment  of  a  receiver  does  not  destroy  ex- 
isting liens  upon  the  property/*  it  ordinarily  compels  the  persons 
asserting  such  liens  to  seek  their  remedy  in  the  cause  in  which  the 
receiver  is  appointed/®  unless  the  suit  to  foreclose  the  lien  was  already 
pending  at  the  time  of  the  receivership, ^^  If  a  separate  suit  is  filed 
to  determine  the  lien,  the  receiver  is  a  necessary  party,^^  and  he  may 
be  joined  only  by  leave  of  the  court  which  appointed  him.^*  By 
granting  the  lienor  permission  to  sue  the  receiver  in  another  court, 
the  court  having  custody  does  not  surrender  its  possession  and  control, 
and  submit  to  a  decree  and  sale  •,^^  but  it  may  submit  to  another  court 
the  inquiry  as  to  the  extent  of  the  debt,  and  the  validity  and  priority, 
as  between  the  parties,  of  the  lien  claimed. ^°  Courts  of  equity  having 
possession  by  receivers,  will  not  ordinarily  permit^^  property  subject  to 


10.  Breuchaud  v.  New  York,  61  Hun 
564,  16  N.  Y.  Supp.  347,  41  N.  Y.  St. 
158. 

11.  Maneely  v.  City  of  New  York, 
119  App.  Div.  376,  105  N.  Y.  Supp. 
976;  Breuchaud  v.  New  York,  61  Hun 
564,  16  N.  Y.  Supp.  347,  41  N.  Y.  St. 
158;Drennan  V.  Mayor,  14  Misc.  112, 
35  N.  Y.  Supp.   244,  09  N.  Y.  St.  619. 

12.  Appointment  of  receiver  in  me- 
chanic's lien  suit,  see  infra,  XV,  A. 

13.  U.  S.— New  York  Slate  Works 
V.  Krantz  Mfg.  Co.,  217  Fed.  587. 
Conn. — Fenton  v.  Fenton  Bldg.  Co.,  90 
Conn.  7,  96  Atl.  145.  Tex.— Fagan  v. 
Boyle  Ice  Mach.  Co.,  65  Tex.  324. 

i4.  Premier  Steel  Co.  v.  McElwaine- 
Eichards  Co.,  144  Ind.  614,  43  N.  E. 
876;  Baldwin  v.  Spear  Bros.,  79  Vt. 
43,  64  Atl.   235. 

15.  Ind.— Premier  Steel  Co.  v.  McEl- 
waine-Richards  Co.,  144  Ind.  614,  43  N. 
E.  876.  N.  Y.— Walling  v.  Miller,  108 
N.  Y.  173,  15  N.  E.  65,  2  Am.  St.  Rep. 
400.  Tex. — Ellis  1'.  Vernon  Ice,  Light 
&  Water  Co.,  86  Tex.  109,  23  S.  W.  858. 
Vt. — Baldwin  v.  Spear  Bros.,  79  Vt. 
43,  64  Atl.   235. 

[a]  Upon  sale  of  the  property  the 
lien  on  the  fund  is  preserved.  Mears 
r.  Hayden,  91  111.  App.  343;  Baldwin 
V.  Spear  Bros.,  79  Vt.  43,  64  Atl.  235. 
Compare  infra,  XV,  D. 

16.  Rogers  &  Baldwin  Hdw.  Co.  v. 
Building  Co.,  132  Mo.  442,  34  S.  W. 
57,  53  Am.  St.  Rep.  494,  31  L.  R.  A. 
335. 

[a]    Where  state  court  has  acquired 


jurisdiction  for  the  purpose  of  fore- 
closing a  mechanic  's  lien,  the  appoint- 
ment of  a  receiver  for  the  same  prop- 
erty by  a  federal  court  does  not  de- 
prive the  state  court  of  jurisdiction  to 
jjroceed  with  its  foreclosure.  Rogers 
&  Baldwin  Hdw.  Co.  V.  Building  Co., 
132  Mo.  442,  34  S.  W.  57,  53  Am.  St. 
Rep.    494,    31    L.    R.    A.    335. 

[b]  "The  court  which  first  acquires 
possession,  or  that  dominion  which  is 
equivalent, — when  the  object  of  the 
action  requires  the  control  and  domin- 
ion of  the  property  involved  in  the 
litigation — draws  to  itself  the  exclu- 
sive right  to  dispose  of  it,  for  the  pur- 
poses of  its  jurisdiction."  Heidritter 
V.  Elizabeth  '  Oil-Cloth  Co.,  112  U.  S. 
294,  5  Sup.  Ct.  135,  28  L.  ed.  729; 
Rogers  &  Baldwin  Hdw.  Co.  v.  Build- 
ing Co.,  132  Mo.  442,  34  S.  W.  57,  53 
Am.   St.   Rep.   494,   31   L.   R.   A.   335. 

17.  Burk  V.  Muskegon  M.  &  F.  Co., 
98  Mich.  614,  57  N.  W.  804. 

18.  Vigo  R.  E.  Co.  V.  Reese,  21  Ind. 
App.   20,   51   N.   E.   350. 

19.  Premier  Steel  Co.  v.  McElwaine- 
Richards  Co.,  144  Ind.  614,  43  N.  E. 
876;  Baldwin  v.  Spear  Bros.,  79  Vt. 
43,    64    Atl.    235. 

20.  Premier  Steel  Co.  v.  McElwaine- 
Richards  Co.,  144  Ind.  614,  43  N.  E. 
876. 

21.  Premier  Steel  Co.  v.  McElwaine- 
Richards  Co.,  144  Ind.  614,  43  N.  E. 
876. 

[a")  The  court  may  apply  the  earn- 
ings of  a  railroad  during  a  receiver- 

Vol.  XIX 


624 


MECHANICS'  LIENS 


the  recoivorship  to  ho  sold  on  execution.    It  is  necessary  to  aver  leave 
of  court  to  sue  the  receiver.-^ 

3.  Death  of  Owner  or  Contractor.  —  T^pon  the  death  of  the  owner," 
or  contractor,-*  a  lien  claiinant  may  proceed  to  perfect  his  lien," 
and  enforce  the  same  against  the  property,^*'  in  an  action  in  which 
the  personal  representatives  of  the  deceased  are  joined.-^  A  per- 
sonal judiErnient  ajirainst  the  administrator  may  be  rendered  in  some 
jurisdictions,-^  but  in  othci's  tliis  may  not  be  done.-® 

4.  Property  of  Feme  Covert.  —  When  the  real  estate  of  a  married 
woman  is  sought  to  be  subjected  to  a  mechanic's  lien,  all  the  facts 
necessary  to  the  validity  of  the  lien  should  appear  on  the  face  of 
plaintiff's  pleading.^"  If  her  property  is  not  subject  to  lien  upon  a 
contract  with  the  husband  except  it  be  authorized  by  her,  the  fact 
of  her  coverture,^^  and  consent  to  the  contract,  or  the  work,^''  muot 


ship,  to  the  payment  of  claims  for  im- 
provements. Mcllhenny  v.  Binz,  80 
Tex.  1,  13  S.  W.  655,  26  Am.  St.  Rep. 
705.  See  generally  the  title  "Re- 
ceivers." 

22.  Vigo  R.  E.  Co.  v.  Reese,  21  Ind. 
App.  20,  51  N.  E.  350;  Steel  Brick 
Siding  Co.  v.  Muskegon  M.  &  F.  Co., 
98  Mich.  614,  57  N.  W.  817;  Burk  v. 
Muskegon  M.  &  F.  Co.,  98  Mich.  614, 
57  N.  W.  804. 

23.  Ark. — Richardson  v.  Hickman, 
32  Ark.  406.  Ind.— McGrew  v.  Mc- 
Carty,  78  Ind.  496.  Nev.— Riverside 
Fixture  Co.  v.  Quigley,  35  Nev.  17,  126 
Pac.  545.  N.  Y. — Marryatt  v.  Riley,  2 
Abb.   N.   Cas.    119. 

24.  Mo.— Miller  v.  Whitelaw,  28  Mo. 
App.  639.  N.  Y. — Watrous  f.  Elmen- 
dorf,  55  How.  Pr.  461;  Tclfer  r.  Kier- 
sted,  9  Abb.  Pr.  418,  2  Hilt.  577.  Ohio. 
Vernon  v.  Harper,  79  Ohio  St.  181,  86 
N.  E.  882,  20  L.  R.  A.  (N.  S.)  44. 
Okla. — Eberle  v.  Drennan,  40  Okla. 
59,  136  Pac.  162,  51  L.  R.  A.  (N.  S.) 
68. 

25.  Riverside  Fixture  Co.  r.  Quig- 
ley, 35  Nev.  17,  126  Pac.  545;  Watrous 
V.  Elmendorf,  55  How.  Pr.  (N.  Y.) 
461. 

26.  Ark. — Richardson  v.  Hickman, 
32  Ark.  406.  Cal.— Booth  v.  Pendola, 
88  Cal.  36,  23  Pac.  200,  25  Pac.  1101. 
Ind.— McGrew  r.  McCarty,  78  Ind.  496. 
Pa. — Recce  r.  lliivniakcr,  164  Pa.  575, 
30  Atl.  404.  Wis.— Viles  i'.  Green,  91 
Wis.  217,  64  N.  W.  856. 

27.  Me.— Pratt  r.  Seavev,  41  Me. 
370.  N.  H.— Rnsscll  r.  HnWcll,  74  N. 
H  551,  69  Atl.  SS6.  N.  Y.— Marrvatt 
r.  Riley,  2  -Abb.  X.  Cas.  119.  Ohio. 
Vernon  r.  Harper,  79  Ohio  St.  181,  86 
N.    E.    8^2,    20    L.    R.    A.    (N.    S.)    44. 
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Pa. — Reeee  v.  Haymaker,  164  Pa.  575, 
30    Atl.    404. 

28.  Southwestern  Paint  &  Wall 
Paper  Co.  v.  Perkins,  90  Kan.  725,  136 
Bac.  324;  Pratt  v.  Seavey,  41  Me.  370. 

29.  Booth  V.  Pendola,  88  Cal.  36, 
23  Pac.  200,  25  Pac.  1101;  Viles  f. 
Green,  91   Wis.  217,  64  N.  W.  856. 

faj  The  action  to  enforce  is  not  a 
claim  against  the  estate,  within  the 
statute,  when  no  personal  judgment 
may  be  had.  Booth  r.  Pendola,  8S 
Cal.   36,   23    Pac.    200,   25   Pac    1101. 

\h]  No  personal  judgment  against 
the  heirs  can  be  rendered,  McGrew 
V.  McCarty,  78  Ind.  496. 

30.  Ala..— Ex  parte  Schmidt,  62  Ala. 
252.  Ark. — Roberts  r.  Wilcoxson,  36 
Ark.  355.  Oonn.— Whiting  r.  Kocjike, 
71  Conn.  77,  40  Atl.  1053.  Ga.-^ien- 
nings,  Gresham  &  Co.  w  Huggins,  125 
Ga.  338,  54  S.  E.  169.  Ind.— Lindley 
r.  Cross,  31  Ind.  106,  99  Am.  Dec.  6-10. 
Ohio. — Spinning  r.  Blackburn,  13  Ohio 
St.  131.  Pa.— Kelly  r.  McGehee,  137 
Pa.  443,  20  Atl.  623;  Dearie  r.  Martin, 
78  Pa.  55.  Tex. — Morris  r.  Montgom- 
ery, 2  Posey  I^nrep.   Cas.   385. 

[a]  But  when  husband  is  real 
owner  and  title  is  fraudulently  taken 
in  the  wife's  name,  this  is  a  fact  prop- 
er to  alli'ge.  JV'i'k  V.  Heiislov,  21  Ind. 
344. 

31.  Whiting  r.  Koepke,  71  Conn. 
77,  40  A.  1053;  Kellv  r.  McGehee,  137 
Pa.  443,  20  Atl.  623;  Dearie  /'.  Martin, 
78  Pa.  55. 

32.  Conn. — Whiting  v.  Koopkc,  7] 
Tonn.  77,  40  Atl.  1053.  la.— Miller  r. 
Holiintrsworth,  33  Iowa  221.  Pa. 
Kelly  r.  .MiGehco,  137  Pa.  443,  20  Atl. 
623;   Dearie  v.  Martin,  78  Pa.  55. 
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be  alleged.  Also  the  husband's  agency  should  be  averred,  where  he 
contracted  in  such  capacity,^'*  The  wife  may  plead  that  materials 
were  sold  to  the  husband  on  his  individual  credit.^*  Where  the  statute 
is  construed  to  authorize  a  lien  on  the  wife's  property  on  her  con- 
tract, a  plea  of  coverture  goes  no  further,  at  most,  than  to  bar  a 
personal  judgment.^^  There  should  be  no  personal  judgment  against 
the  wife  for  improvements  erected  on  her  land  under  a  contract  -with 
the  husband, ^^  nor  under  their  joint  contract  unless  it  appears  that 
the  circumstances  required  by  the  statute  exists.^^  Husband  and  wife 
as  parties  to  mechanic's  lien  suits  is  treated  elsewhere  in  this  article.^^ 

5.  Minor's  Estate.  —  The  property  of  an  infant  is  ordinarily  not 
subject  to  a  mechanic's  lien  for  a  debt  created  during  the  minority;^* 
but  if  the  property  is  enhanced  in  value  a  court  of  equity  may  decree 
compensation  out  of  rents  and  profits.**'  The  interest  of  adult  part 
owners  may  be  held  liable  for  the  entire  clebt.*^ 

6.  Voluntary  Associations.  —  Though  voluntary  associations  can- 
not be  sued  as  such  at  law,*-  where  the  trustees  who  hold  the  legal 
•title  of  the  land  are  made  parties,*^  a  chancery  court  may  decree  that 
the  property  be  held  liable  for  the  debt.**  Or  one  or  more  defendants 
may,  under  proper  circumstances,  be  sued  as  representing  the  aggregate 
body.*^ 


33.  Ala. — Ex  parte  Schmidt,  62  Ala. 
252.  Ga. — Jennings,  Gresham  &  Cc.  v. 
Huggins,  125  Ga.  338,  54  S.  E.  169. 
m.— Greenleaf   v.   Beebe,   80   111.   520. 

[a]  That  husband  made  the  con- 
tract with  the  wife's  approval,  knowl- 
edge and  consent,  as  her  agent,  is  a 
sufficient  averment.  Greenleaf  v. 
Beebe,  80  111.  520. 

[b]  Agency  of  the  husband  will 
not  be  inferred  from  the  marital  rela- 
tion alone.  Miller  v.  Hollingsworth, 
33   Iowa   224. 

34.  "Wadsworth  v.  Hodge,  88  Ala. 
500,  7  So.  194. 

35.  McAnally  v.  Hawkins  Lbr.  Co., 
109  Ala.  397,  19  So.  417;  Wadsworth 
V.  Hodge,  88  Ala.  500,  7  So.  194;  Bed- 
sole  V.  Peters,  79  Ala.  133. 

36.  Garrett  Lumb.  Co.  v.  Loftus,  82 
Kan.  556,  10'9  Pac.  179;  Fritschel  v. 
Grosshauser,  24  S.  D.  129,  123  N.  W. 
698. 

37.  Howell  V.  McMurray  Lumb.  Co., 
62  Tex.  Civ.  App.  584,  132  S.  W.  848. 

38.  See  infra,  XI,  E. 

39.  Cal.— Fish  v.  McCarty,  96  Cal. 
484,  31  Pac.  529,  31  Am.  St.  Eep.  237. 
Ga. — Burke  v.  McKenzie,  124  Ga.  248, 
52  S.  E.  653.  HI.— McCarty  v.  Carter, 
49  111.  53,  95  Am.  Dec.  572'.  Ind.— Al- 
vey  V.  Eeed,  115  Ind.  148,  17  N.  E.  265, 
7  Am.  St.  Eep.  418.  Ky.— Warnack  v. 
Loar,  88  Ky.  600,  14  S.  W.  596.     Neb. 


Bloomer  v.  Nolan,  36  Neb.  51,  53  N.  W 
1039,  38  Am.  St.  Eep.  690.  N.  J.— Hall 
ty.  Acken,  47  N.  J.  L.  340,  Phillip's 
Mech.  Liens,  §108.  See  also  infra,  XII, 
A,  4.  note  64. 

40.  Bent  v.  Barnett,  90  Ky.  600,  14 
S.  W.  596.  See  also  Eiverside  Fixture 
Co.  V.  Quigley,  35  Nev.  17,  126  Pac. 
545;  Post  V.  Miles,  7  N.  M.  317,  34 
Pac.   586.      And   see   iiifra,  XVI,  B,   5. 

41.  Eiverside  Fixture  Co.  v.  Quig- 
le.y,  35  Nev.  17,  126  Pac.  545;  Armijo 
V.  Mountain  Elect.  Co.,  11  N.  M.  235, 
67  Pac.  726;  Post  v.  Miles,  7  N.  M. 
317,   34  Pac.   586. 

42.  See  generally  the  title  "Asso- 
ciations. '  * 

43.  Gress  Lumb.  Co.  v.  Eodgers,  85 
Ga.  587,  11  S.  E.  867.  See  infra,  XI, 
C,  2o 

44.  Ga. — Gress  Lumb.  Co.  v.  Eod- 
gers, 85  Ga.  587,  11  S.  E.  867.  Ind. 
Gortemiller  v.  Eosengarn,  103  Ind.  414, 
2  N.  E.  829.  Mo.— Miller  Lbr.  Co.  v. 
Oliver,   65   Mo.   App.   435. 

[a]  A  complaint  charging  that  a 
builder's  services  were  i-endered  under 
the  order,  and  at  the  request  of  a  so- 
ciety, with  the  knowledge  and  consent 
of  the  trustees,  was  sufficient  in  an 
equitable  action.  Gortemiller  v.  Eos- 
engarn, 103  Ind.  414,  2  N.  E.  829. 

45.  Miller  Lbr.  Co.  r.  Oliver,  65  Mo. 
App.  435.    See  the  title  ** Parties." 
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7.  Homestead.  —  A  homestead  is  usually  subject  to  a  meohanic's 
lien  when  fixed  as  pro\ndod  by  statute/**  but  not  universally  so." 
The  owner  has  the  ri<,'ht  to  have  non-exempt  property  iueluded  in  the 
lien,  sold  first  and  proceeds  applied  to  the  debt,  before  selline:  the 
homestead.**'  The  wife  is  a  proper  party  to  a  foreclosure.*®  In  plead- 
ing a  mechanic's  lien  on  a  homestead,  the  manner  in  which  the  lien. 
was  created  must  be  allesred,'"  and  such  facts  must  be  set  up  as  bring 
the  claimants  strictly  within  the  statute."  An  allegation  in  general 
terms  is  not  sufficient.*^  To  be  available  as  a  defense,  the  homestead 
quality  of  the  premises,  if  it  does  appear  from  plaintiff's  pleadings, 
should  be  pleaded,"  though  it  has  been  held  to  be  provable  under 
a  genernl  denial.''*  The  insufficiency  of  the  contract  to  support  a 
lien  on  a  homestead  may  be  set  up  liy  ;inswer.^^ 

8.  Improvements  on  Public  Lands. ^'■'  —  Public  lands  to  which  pri- 
vate title  has  not  been  perfected  are  not  subject  to  lien  though  in 
private  possession,'^^  unless  tlie  statute  under  which  the  interest  is 


46.  Ala. — McAnally  r.  Hawkins  Lbr. 
Co.,  109  Ala.  397,  19  So.  417.  Ark. 
Anderson  v.  Seamans,  49  Ark.  475,  5 
S.  W.  7i>9;  Murray  r.  Rapley,  30  Ark. 
56S.  Mich.— Sheldon,  Kamm  &  Co.  v. 
Bremer,  166  Mich.  578,  132  N.  W.  117. 
Neb.— Phelps  &  Bigclow  W.  Mill  Co. 
V.  Shav,  32  Neb.  19,  48  N.  W.  896. 
N.  C— Broyhill  v.  Gaither,  119  N.  C. 
443,  26  S.  E.  31.  Tex. — Lippencott  v. 
York,  86  Tex.  276,  24  S.  W.  275. 

[a]  No  lien  for  material  on  home- 
stead when  the  constitutional  provis- 
ion is  oulv  for  work  done.  Broyhill  t'. 
Gaither,  119  N.  C.  443,  26  S.  E.'  31. 

[b]  Where  the  statute  requires  a 
formal  written  contract,  there  can  be 
no  foreclosure  of  a  mechanic's  lien  on 
the  homestead  upon  a  claim  based  on 
quantum  meruit.  Murphv  r.  Williams, 
103  Tex.  155,  124  S.  W,  900. 

47.  Cogel  V.  Mickow,  11  Minn.  475; 
Keel  V.  Ingersoll,  27  Okla.  117,  111  Pac. 
214. 

fa]  The  homestead  allotment  of 
Indians  under  act  of  Congress  cannot 
be  affected  bv  a  mechanic's  lien.  Keel 
V.  Ingersoll/ 27  Okla.  117,  111  Pac. 
214. 

48.  King  V.  Hapgood  Shoe  Co.,  21 
Tex.   Civ.  App.  217,  51   S.  W.  5.32. 

49.  Rhodes  v.  Jones,  26  Tex.  Civ. 
App.  5C3,  64  S.  W.  699;  Weston  v. 
Weston,  46  Wis.   I.'IO,    til   N.   W.   S34. 

fa]  If  lien  attached  before  land 
became  homestead,  the  wife  is  not  a 
necessarv  partv.  Watkins  r.  Sproull, 
8  Tex.  Civ.  App.  427,  28  S.  W.  356. 

50.  Rhodes  v.  .Tones,  26  Tex.  Civ. 
App.   56<<,  64   S.   W.   699. 
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51.  Rhodes  r.  Jones,  26  Tex.  Civ. 
App.  56S,  64  S.  W.  699. 

52.  Rhodes  r.  Jones,  26  Tex.  Civ. 
App.  568,  64  S.  W.  699. 

53.  Berfisma  r.  Dewcv,  46  Minn. 
357,  49   N.   W.   57. 

[a J  The  general  rule  that  exemp- 
tions may  be  claimed  at  any  time  prior 
to  ex.'cutiun,  has  no  ajiplication  to 
the  sale  of  a  homestead  to  satisfy  a 
mechanic's  lien  against  the  property, 
the  foreclosure  and  sale  being  in  rem. 
Brace  &  Hergert  Mill  Co.  r.  Burbank, 
87  Wash.  356,  151    Pac.  803. 

[b]  An  Allegation  of  Homestead 
Is  Not  a  Counterclaim. — Englebrecht  v. 
Kickort,  14  Minn.  140.  See  11  St.-ojd- 
ARD  l*ROC.   419,  422. 

54.  Security  M.  &  Trust  Co.  v.  Caru- 
thers,  11  Tex.*  Civ.  App.  430,  32  S.  W. 
837. 

65.     Barnes  r.  White,  53  Tex.  628. 

56.  Lien  on  public  property,  see  nu- 
prn,   IT,    G,    1. 

Contracts  for  public  improvements, 
see  siijird,  \J,  I,  1. 

57.  Arnold  r.  fampbell,  3  Tnd.  Ter. 
.550,  64  S.  W.  532;  Gull  River  Lumb 
Co.  V.  Briggs,  9  N.  D.  4S5,  S4  N.  W. 
349. 

[a]  A  Leasehold  Estate. — Where 
public  land  has  been  leased  under  au- 
thority of  an  act  of  Congress,  a  me- 
chanic's lien  will  attach  and  may  be 
enforced,  against  the  whole  of  the 
leasehold  interosr.,  as  well  as  against 
the  improvements  erected  thereon.  .Tar- 
roll  r.  Block.  19  Okla.  467,  92  Pac. 
167;  Block  V.  Pearson,  19  Okla.  422,  91 
Pac.  714. 
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acquired  contemplates  a  lien,^^  but  a  mechanic's  lien  may  be  enforced 
against  the  improvements  placed  thereon.^^ 

9.  Property  in  Custodia  Legis.  —  Where  the  property  is  in  cus^ 
todia  legis,  an  independent  action  ordinarily  cannot  be  maintained  to 
enforce  the  lien,®°  if  the  court  has  the  power  to  protect  the  claim  in 
the  proceeding  before  it.**^ 

VII.  CONDITIONS  PRECEDENl.  — All  conditions  precedent  to 
the  maintenance  of  the  suit  must  be  observed,*'^  whether  created  by 
law,*'^  or  by  contract  of  the  parties.^*  But  those  provided  by  con- 
tract may  be  waived,®^  especially  where  the  owner  violates  the  con- 


58.  See  infra,  this  note. 

[a*l  Claims  arising  from  the  con- 
struction of  irrigation  works,  under 
the  "Carey  act"  of  Congress,  are  en- 
forcible  as  mechanic's  liens  against  the 
improvements  and  the  land  reclaimed. 
U.  S. — Springer  Land  Assn.  v.  Ford, 
168  U.  S.  513,  18  Sup.  Ct.  170,  42  L. 
ed.  562;  Bear  Lake  &  E.  W.  &  Irr. 
Co.  V.  Garland,  164  U.  S.  1,  17  Sup.  Ct. 
7,  41  L.  ed.  327.  Idaho.— Bennett  Co. 
V.  Twin  Tails  Land  &  Water  Co.,  14 
Idaho  5,  93  Pac.  789;  Hard  V.  Boise 
City  Irr.  &  Land  Co.,  9  Idaho  589,  76 
Pac.  331,  65  L.  E.  A.  407.  Utah.— Gar- 
land V.  Bear  Lake  &  W.  &  Irr.  Co.,  9 
Utah  350,  34  Pac.  368. 

59.  XT.  S. — ^^Springer  Land  Assn.  v. 
Ford,  168  V.  S.  513,  18  Sup.  Ct.  170. 
42  L.  ed.  562.  Idaho. — Creer  v.  Cache 
Val.  Canal  Co.,  4  Idaho  280,  38  Pac. 
653,  95  Am.  St.  Eep.  63.  Ind,  Ter. 
Arnold  v.  Campbell,  3  Ind.  Ter.  650, 
64  S.  W.  532.  N.  D.— Gull  Eiver  Lumb. 
Co.  V.  Briggs,  9  N.  D.  485,  84  N.  W. 
349. 

[a]  Against  one  who  has  made  a 
homestead  filing,  a  lien  may  be  en- 
forced as  to  the  building,  though  un- 
der Sec.  2296  Eev.  St.  U.  ,S.  the  land 
could  not  be  subjected.  Gull  Eiver 
Lumb.  Co,  V.  Briggs,  9  N.  D.  485,  84 
N.  W.  349. 

60.  U.  S.— Heidritter  v.  Elizabeth 
Oil-Cloth  'Co.,  112  U.  S.  294,  5  Sup,  Ct. 
135,  28  L.  ed.  729.  Ind.— Premier 
Steel  Co.  V.  McElwaine-Richards  Co., 
144  Ind.  614,  43  N.  E.  876.  Wash. 
Quinby  v.  Slipper,  7  Wash.  475,  ?•' 
Pac.  116,  38  Am.  St.  Eep.  809. 

See  infra,  IX,  also  supra  VI,  I,  2 
and  3. 

61.  Quinby  v.  Slipper,  7  Wash.  475, 
35  Pac.  116,  38  Am.  St.  Eep.  899. 

[a]  Where  the  debt  is  not  provable 
under  the  insolvency  act,  claimant  is 
not  prohibited  by  the  insolvency  pro- 
ceeding from  commencing  an  action  for 


foreclosure.      Bradford    v.    Dorsey,    63 
Cal.  122. 

[b]  If  original  contract  describes 
two  lots  as  location  of  building,  and 
it  has  been  erected  on  both  lots,  it 
ma.v  well  be  doubted  whether  a  decree 
for  lien  upon  one  of  said  lots  alone 
would  be  sustained.  Granquist  v. 
Western  Tube  Co.,  240  111.  132,  88  N. 
E.   468. 

62.  Tenth  Nat.  Bank  v.  Smith 
Const.  Co.,  218  Pa.  581,  67  Atl.  872. 

63.  Colo.— 'Cannon  v.  Williams,  14 
Colo.  21,  23  Pac.  456.  Mich.— Wildey 
f.  Gillett,  171  Mich.  153,  136  N.  W. 
1116,  19  Det.  Leg.  N.  620.  Mo.— Mc- 
Kelvey  v.  Wonderley,  26  Mo.  App.  631. 
N.  Y. — Bowes  v.  New  York  Christian 
Home,  64  How.  Pr.  509;  Otis  Bros.  & 
Co.  V.  Voorhis,  49  How.  Pr.  273.  Pa. 
Tenth  Nat.  Bank  v.  Smith  Const.  Co., 
218  Pa.  581,  6i7  Atl.  872;  Commercial 
Sash  &  Door  Co.  v.  Thompson,  17  Pa. 
Dist.  996. 

[a]  Absence  of  resulting  injury  in 
a  given  case  cannot  dispense  with  the 
material  steps  designed  as  a  condition 
precedent.  Colo. — Cannon  v.  Williams, 
14  Colo.  21,  23  Pac.  456.  Mich.— Wildey 
V.  Gillett,  171  Mich.  153,  136  N.  W. 
1116,  19  Det.  Leg.  N.  620.  Pa.— Tenth 
Nat.  Bank  v.  Smith  Const.  Co.,  218  Pa. 
581,  67  Atl.   872. 

[b]  Lienor  is  under  no  obligation 
to  exhaust  his  remedy  at  law  before 
resorting  to  secm-ity  o^  his  lien.  Erick- 
son  V.  Euss,  21  N.  D.  208,  211,  129  N. 
W.  102.5,  1026,  32  L.  E.  A.  (N.  S.) 
1072.    See  supra,  VI,  B. 

64.  Symms-Powers  Co.  r.  Kennedy, 
33  S.  D.  355  146  N.  W.  570;  Dicker- 
man  V.  Eeedcr,  59  Wash.  405,  109  Pac. 
1060. 

fa]  A  bond  must  be  furnished, 
when  the  contract  requires  it.  Symms- 
Powers  Co.  V.  Kennedy,  33  S.  D.  355, 
146  N.  W.  570. 

65.  Hall  V.  Long,  34  Misc.  1,  68  N. 
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traot."*  Compliance  vn\h  a  statute  requiring  tlio  furnishing  of  a 
statement  of  dealings  with  other  persons,  when  demand  is  made  there- 
for, is  a  prcrefiuisite  to  suit  by  the  original  contractor.'"'^  Where  the 
contract  has  been  breached  in  a  substantial  manner  1)y  the  contractor, 
his  right  to  maintain  an  action  under  the  lien  law  is  lost/'*  Under 
some  statutes,  the  riglit  of  a  subcontractor,  laborer,  or  materialman  to 
maintain  a  lien  proceeding  depends  upon  the  right  of  the  original 
contractor  to  do  so,°^  but  under  others  the  right  of  such  subcon- 
tractor is  indept'udent.'^" 

VIII.  COMMENCEMENT  OF  SUIT. —  A.  With  Reference  to 
^Iaturity  of  the  Debt.  —  The  debt  must  generally  ])e  due  before  suit 
can  be  maintained  to  enforce  the  lien,^'  although,  where  the  contract 
price  is  payable  in  installments  suit  may  be  maintained  to  enforce 
the  lien  as  to  each  installment  as  it  falls  due.'^-  There  is  authority 
both  against"  and  for  the  proposition  that  the  debt  must  be  due  from 


Y.  Supp.  522;  New  Jersey  Steel  &  Iron 
Co.  V.  Robinson,  33  Misc.  361,  68  N. 
Y.  Supp.  577;  Diekerman  v.  Reeder,  59 
Wash.  40r),  10!)  Pae.   1060. 

66.  U.  S. — Springier  Land  Assn.  V. 
Ford,  168  U.  S.  513,  18  Slip.  Ct.  170, 
42  L.  ed.  562.  N.  M.— Ford  v.  Spring- 
er Land  Assn.,  8  N.  M.  37,  41  Pac. 
541.  N.  Y.— Albright  r.  Trinity  Fres. 
Church,  160  N.  Y.  Supp.  598.  Wis. 
Bentlev  v.  Davidson,  74  Wis.  420,  43 
N.  W.'l39. 

fa]  Receipt  of  architect's  certifi- 
cate is  no  longer  a  condition  precedent 
to  suit  after  owner  breaches  contract. 
Albright  v.  Trinity  Fres.  Church,  160 
N.   Y."  Supp.    5^8. 

[b]  Failure  of  owner  to  make  pay- 
ments as  agreed,  if  it  results  in  liens 
by  subcontractors,  removes  bar  to  suit 
for  such  cause.  Springer  Land  Assn. 
r.  Ford,  168  U.  S.  513,  18  Sup.  Ct. 
170,  42  L.  ed.  562;  Ford  i\  Springer 
Land   Assn.,  8  N.   M.   37,  41   Pac.  541. 

67.  111.— Bonheim  v.  Meany,  43  111. 
App.   532;    Wieska    v.    Imroth,'    43    III. 

App.  357;  Curran  v.  Smith,  37  111. 
App.  69.  Mich. — Maurer  r.  School 
Dist.  No.  1,  186  Mich.  223,  152  N.  W. 
999;  Sterner  v.  Haas,  108  Mich.  488, 
66  N,  W.  348;  Wiltsie  v.  Harvev,  114 
Mich.  131,  72  N.  W.  134;  Martin  r. 
Warron,  109  Mich.  584,  67  N.  W.  897. 
Minn. — Clark  v.  Anderson,  88  Minn. 
200.  92  \.   W.  964. 

fa]  When  bond  Is  given  relieving 
the  property  from  lien,  the  requirement 
need  not  bo  comjiTTed  with.  Mauer  r. 
School  Dist.  No.  1,  168  Mich.  223,  152 
N.  W.  999. 

[b]  Thongrh  It  is  admitted  all  claims 
are  paid,    failure   to  furnish  the  state- 
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nient  is  fatal.  Wildey  v.  Gillett,  171 
Mich.  153,  136  N.  W.  1116,  19  Dot. 
Leg.   N.   620. 

68.  Paschall  v.  Pioneer  Savings  & 
Loan  Co.,  19  Tex.  Civ.  App.  102,  47 
S.  W.  98. 

69.  Ripley  t".  Gage,  3  Neb.  397.  See 
also  supra,  II,  D. 

70.  Wood  V.  Gumm,  67  111.  App. 
518;  Brin  r.  Larimer,  62  III.  App.  657; 
Doyle  v.  Munster,  27  HI.  App.  130. 

71.  Ark.— Hicks  v.  Branton,  21 
Ark.  186.  Md. — Thomas  r.  Turner,  16 
Md.  105.  Mass.— Weeks  v.  Walcott,  15 
Gray   54. 

[a]  If  part  of  demand  is  due,  it  is 
not  necessary  that  one  wait  till  all 
mature  before  bringing  suit  to  fore- 
close. El  Reno  Elect.  L.  &  Tel.  Co.  v. 
Jennison,  5  Okla.   759,  50   Pac.   144. 

[  b  I  One  whose  claim  is  not  due 
should  be  joined,  subject  to  re<luction 
of  interest,  when  statute  requires  that 
all  parties  claiming  liens  should  bo 
joined.  Granquist  r.  Western  Tube 
Co.,  240  111.  132,  88  N.  E.  468. 

72.  N.  J.— Stone  Post  Co.  v.  Cor> 
coran,  80  N.  .1.  L.  .549,  77  Atl.  1031. 
N.  T. — Ringle  r.  Wallis  Iron  Works, 
85  Hun  279,  32  N.  Y.  Supp.  1011,  66  N. 
Y.  St.  494.  Okla.— El  Reno  Elect.  L. 
&  Tel.  Co.  r.  .Jennison,  5  Okla.  759,  50 
Pac.  144.  Va. — laege  v.  Bossieux,  11 
Gratt.  (56  Va.)  S3,  76  Am.  Dec.  189. 

73.  Stone  Post  Co.  r.  Corcoran,  80 
N.  J.  L.  519,  77  .\tl.  1031. 

fa]  A  workman  cannot  maintain  a 
suit  to  enforce  his  lien  for  each  week's 
wages  and  thus  harrass  the  owner  and 
principal  contractor.  Thomas  v.  Bd. 
of  Industrial  UniTeraity,  71  111.  310. 
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the  owner  to  the  contractor  before  a  subcontractor  can  maintain  a 
suit  to  foreclose  a  derivative  lien.'*  But  a  subcontractor  need  not 
wait  till  the  original  contract  is  completed  before  bringing  his 
action^' 

B.  Under  Statutes  Forbidding  Suit  Within  a  Prescribed  Time. 
1.  Generally.  —  The  act  provides  in  some  states  that  suit  shall  not 
be  brought  within  a  fixed  period  after  the  completion  of  the  con- 
tract/°  or  after  some  other  contingency/^  and  actions  brought  before 
such  time  are  premature  and  will  be  dismissed  on  motion  or  plea.^' 

2.  Statute  Protecting  Personal  Representatives.  —  The  statutory 
immunity  of  personal  representatives,  for  a  prescribed  period,  from 
suit  to  charge  the  estates  they  represent  does  not  apply  to  the  fore- 
closure of  mechanic's  liens.^® 

C.  Under  Statutes  Requiring  Suit  "Within  Prescribed  Time. 
1.  In  General.  —  Most  states  have  statutes  requiring  an  action  to 
enforce  the  lien  to  be  commenced  within  a  specified  time^*^  after  the 


74i.  Fla.— Pitt  V.  Acosta,  18  Fla. 
270.  N.  Y. — Preusser  v.  Florence,  4 
Abb.  N.  C.  136,  51  How.  Pr.  385.  Ore. 
Whittier  Fuller  &  Co.  v.  Blakely,  13 
Ore.  546,  11  Pac.  305.  Tenn.— MoCrary 
V.  Bristol  Bank  &  Tr.  Co.,  97  Tenn.  469, 
37  S.  W.  543. 

As  to  distinction  between  direct  and 
derivative  lien,  see  supra,  II,  D. 

[a]  When  the  debt  is  not  due  irom 
the  owner,  to  the  original  contractor, 
in  a  subcontractor 's  suit  judgment 
may  be  against  the  contractor  for  the 
debt,  with  a  declaration  of  lien  against 
the  projierty,  to  be  enforced  thereafter 
bj'  proper  proceedings  when  the  debt 
becomes  due.  McCrary  v.  Bristol  Bank 
&  Tr.  Co.,  97  Tenn.  469,  37  S.   W.  543. 

75.  Ga. — Massachusetts  Bond.  & 
Ins.  Co.  V.  Realty  Trust  Co.,  142  Ga. 
499,  83  S.  E.  210.  N.  J.— Stone  Post 
Co.  V.  Corcoran,  SO  N.  J.  L.  549,  77 
Atl.  1031.  N.  O.— Lookout  Lumb.  Co. 
f.  Mansion  Hotel  &  B.  Ry.  Co.,  109  N. 
C.   658,   14   S.   E.   35. 

See  infra,  XII,  A,  5,  b. 

76.  Kan. — Perrv  v.  Couroy,  22  Kan. 
716.  Neb.— Millsap  v.  Ball,  30  Neb. 
728,  46  N.  W.  1125.  Okla.— Union 
Bond  &  Inv.  Co.  v.  Bernstein,  40  Okla. 
527,  139  Pac.  974;  El  Reno  Elect.  L. 
&  Tel.  Co.  V.  Jcnnison,  5  Okla.  759,  50 
Pac.    144. 

[a]  An  agreement  to  pay  in  less 
time  does  not  waive  statute  providing 
that  a  foreclosure  will  not  lie  within 
a  fixed  period.  Perry  v.  Conroy,  22 
Kan.   716. 

77.  Sterner  v.  Haas,  108  Mich.  488, 


66   N.   W.   348;    Clark  v.   Anderson,  88 
Minn.  200,  92  N.  W.  964. 

[a]  A  written  demand  for  a  state- 
ment of  the  lien  indebtedness  post- 
pones suit.  CTark  v.  Anderson,  88 
Minn.   200,  92  N.   W.  964. 

78.  Kan.— Treat  v.  Sutliff,  24  Kan. 
35;  Perry  v.  Conroy,  22  Kan.  716. 
Minn. — Clark  17.  Anderson,  88  Minn. 
200,  92  N.  W.  964.  Okla.— Fulkerson 
v.  Kilgore,  10  Okla.  655,  64  Pac.  5. 

fa]  Objection  Is  Waived  by  An- 
swering.— Fulkerson  v.  Kilgore,  10 
Okla.   655,  64  Pac.  5. 

79.  Hughes  v.  Torgerson,  96  Ala. 
346,  11  So.  209,  38  Am.  St.  Rep.  105, 
16  L.  R.  A.  600;  Marrvatt  V.  Riley,  2 
Abb.  N.  C.  (N.  Y.)   119. 

80.  Ala. — .Jefferson  County  Sav. 
Bank  v.  Barbour,  191  Ala.  238,  68  So. 
43.  Cal. — Meyer  v.  City  Street  Imp. 
Co.,  164  Cal.  045,  130  Pac.  215.  Colo. 
Johnston  r.  Bennett*  6  Colo.  App.  362, 
40  Pac.  847.  111. — Bennett  v.  Wilming- 
ton Star  Min.  Co.,  119  111.  9,  7  N.  E. 
498;  Dunphy  r.  Riddle,  86  111.  22.  Ind. 
Carriger  v.  Mackey,  15  Ind.  App.  392, 
44  N.  E.  266.  Me".— Lauyhlin  r.  Reed, 
89  Me.  226,  36  Atl.  131.  Wash.— City 
Sash  &  Door  Co.  v.  Bunn,  90  Wash. 
669,  156  Pac.  854.  Wis. — Glass  v. 
Zachow,   156   Wis    21,   145   N.   W.   236. 

[a]  A  purchaser  is  not  included 
where  statute  requires  suit  within 
specified  time  so  as  to  make  lien  ef- 
fective against  encumbrancers  and 
creditors.  Bennitt  r.  Wilmington  Star 
Min.  Co.,  119  111.  9.  7  N.  E.  498. 

fb]  Statute  requiring  that  com- 
plaint be  filed,  does  not  require  a  tech- 
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completion  of  the  work,«^  the  filing,'  of  the  lien,^-  or  the  maturity  of 
the  debt  f^  and  the  rule  is  almost  universal  that  no  foreclosure  can 
be  had  uhen  the  suit  is  brou^'ht  after  the  time  authorized  by  statute.^* 
•  2.  What  Constitutes  Commencement  of  Suit.  —  What  constitutes 
the  conimeiK'L'iiiLnt  of  the  suit  is  a  matter  of  eunsiderable  variance  in 
the  different  jurisdictions."     Where  tliis  question  has  arisen  in  cases 


nical  commencement  of  a  suit.  Car- 
riger  v.  Mackcv,  15  Ind.  App.  392,  4-1 
N.  E.  266. 

81.  Colo.— Burleigh  Bldg.  Co.  v. 
Merchant  Brick  &  Bldg.  Co.,  13  Colo. 
App.  4j5,  59  Pac.  S3.  111.— Meeks  v. 
Sims,  84  111.  422.  Mass.— Burrell  v. 
Way,  176  Mass.  164,  57  N.  K.  335.  Wis. 
Fowler  v.  Bailley,  14  Wis.  125. 

[a J  Computation  is  from  date  of 
last  act  done  in  the  execution  of  the 
contract,  where  materials  were  fur- 
nished at  different  times  pursuant  to 
an  entire  contract.  Fowler  v.  Bailley, 
14  Wis.   125. 

[b]  An  Item  may  be  added  by 
amendment,  bringing  the  filing  with- 
in time,  \%hen  petition  appears  to  be 
filed  too  late.  Burrell  f.  Way,  176 
Mass.   164,  57   N.   E.   335. 

[c]  The  work  referred  to  is  work 
in  the  ordinary  progress  of  the  build- 
ing, by  the  parties  obliged  to  do  it, 
and  done  in  the  interest  of  the  owner. 
Burleigh  Bldg.  Co.  v.  Merchant  Brick 
&  Bldg.  Co.,  13  Colo.  App.  455,  59  Pac. 
83. 

[d]  Period  may  begin  from  date  of 
settlement,  where  statute  provides  for 
extension  of  time  if  the  debt  is  not 
due.     Meeks  r.  Sims,  84  111.  422. 

82.  U.  S.— Battle  r.  McArthur,  49 
Fed.  715,  construing  Missouri  statute. 
Idaho.— Shaw  v.  Martin,  20  Idaho  16S, 
117  Pac.  853.  Nev. — Hunter  v.  Truckee 
Lodge  No.  14,  14  Nev.  24.  Vt.— Piper 
V.   Hnyt,   61    Vt.    539,    17    Atl.    793. 

[a  I  Where  several  liens  are  filed 
for  the  same  debt,  the  period  begins 
to  run  from  the  filing  of  the  first  good 
and  sufficient  one.  Battle  v.  McArthur, 
4,9  Fed.  715. 

83.  Ga. — Massachusetts  Bond  &  Ins. 
Co.  V.  Realtv  Trust  Co.,  142  Ga.  499, 
83  S.  E.  210.  Miss.— Ehlers  v.  Elder, 
51  Miss.  49.5.  Vt.— Piper  v.  Hoyt,  61 
Vt.   539,    17    Atl.    793. 

84.  U.  S.— Battle  v.  McArthur,  49 
Fed.  715.  Ga.— Love  r.  Cox,  68  Ga. 
269.  HI. — Mosier  v.  Flanner-Millei 
Lbr.  Co.,  66  111.  App.  630.  Ind.— Mar- 
tin V.  Berry,  1.50  Ind.  566,  64  N.  E. 
912.     Kan. — Perry  v.  Conroy,  22  Kan. 
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716.  Me.— Witham  r.  Wing,  108  Me. 
364,  81  Atl.  100;  Oakland  Mfg.  Co.  r. 
Lemieux,  98  Me.  488,  57  Atl.  795. 
Mass. — Gilson  r.  Emery,  11  Gray  430. 
Minn. — Burns  v.  Phinnev,  53  Minn.  431, 
55  N.  W.  540.  Miss.— Ehlers  r.  Elder, 
51  Miss.  4v>.3;  Andrews  r.  Washburn,  3 
Smed.  &  M.  109.  Mo.— Lumber  Co.  v. 
Wright,  114  Mo.  326,  21  S.  W.  811; 
Furv  I'.  Boeckler,  6  Mo.  App.  24.  N.  Y. 
Martens  v.  O'Neill,  131  App.  Div.  123, 
115  N.  Y.  Supp.  260;  Moran  i'.  Mur- 
ray Hill  Bank,  9  N.  Y.  715,  32  N.  Y. 
St.  102.  N.  C— Ilildebrand  v.  Vander- 
bilt,  147  N.  C.  639,  61  S.  E.  620.  Ore. 
Title  Guarantee  &  Tr.  Co.  r.  Wrenn, 
35  Ore.  62,  56  Pac.  271,  76  Am.  St. 
Rep.  454.  S.  C. — 'Tenney  v.  Anderson 
Water   L.    &    Power    Co.,"  67    S.    C.    11, 

45  S.  E.  111.  Va.— Savings  Bank  v. 
Powhatan  Clav  Mfg    Co.,  102  Va.  274, 

46  S.  E.  294.  Wash.— Davis  v.  Bartz, 
65    Wash.    395,    118    Pac.    334. 

See  infra,  XII,  A,  7. 

But  see  Garrison  r.  Hawkins  Lumb. 
Co.,  Ill  Ala.  308,  20  So.  427,  holding 
that  the  defense  is  waived  if  not 
pleaded. 

As  to  statute  of  limitations  barring 
the  debt,  soe  infra,  XII,  B,  1,  and  the 
title    "Limitation   of   Actions." 

[a]  Clerk  may  be  compelled  by 
mandamus  to  make  the  entry  on  the 
book  of  liens  that  no  proceedings 
have  been  taken  within  the  year. 
Paine  r.  Bonnev,  4  E.  D.  Smith  (N. 
Y.)    734. 

[b]  The  lien  cannot  be  revived 
after  the  lapse  of  the  statutory  period 
for  suit.  Bowes  v.  New  York  Chris- 
tian Home,  64  How.  Pr.  (N.  Y.)  509; 
Morgan  r.  Bloecker,  6  Pa.  Dist.  659,  41 
W.  N.  C.  127;  Collins  r.  Schoch,  14 
W.   N.   C.    (Pa.)    485. 

fc]  Suit  seasonably  commenced  in 
one  court  may  he  prosecutcil  in  an- 
other court  after  the  period  for  com- 
mencing suit  has  expired.  Angier  v. 
Bay  State  Dist.  Co.,  17.8  Mass.  163,  ,"39 
N.  E.  630;  Ehlers  r.  Elder,  51  Miss. 
493. 

85.    Carriger    v.    Mackey,    15    Ind. 
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dealing  with  mechanic's  liens,  in  some  instances  the  filing  of  the 
plaintiff's  pleading  is  regarded  as  the  commencement,^''  while  in 
others  suit  is  not  commenced  until  there  has  been  an  issuance  of  sum- 
mons,^^  and  service  had,^^  upon  the  necessary  parties  to  the  suit;^^  in 
which  case  the  suit  is,  of  course,  not  commenced  as  to  those  not  served, 
so  as  to  preserve  the  lien.^°  As  to  claimants  other  than  the  original 
plaintiff  it  has  been  held  that  there  is  no  action  upon  their  liens,  within 
the  meaning  of  the  statute,  until  they  appear  and  plead  their  claims,^^ 
though  there  is  authority  to  the  eft'ect  that  the  commencement  of  a 


App.  392,  44  N.  E.  2G6.  See  generally 
the  title   "Suits  and  Actions." 

86.  U.  S. — Armstrong  Cork  Co.  V. 
Merchants'  Eefrig.  Co.,  184  Fed.  199, 
107  C.  C.  A.  93.  Idaho.— Shaw  v.  Mar- 
tin, 20  Idaho  168,  117  Pac.  853.  lU. 
Bennitt  v.  Wilmington  Star  Min.  Co., 
119  111.  9,  7  N.  E.  498;  Dunphy  v.  Eid- 
dle,  86  111.  22;  Work  v.  Hall,  79  111. 
196.  Ind. — Moore-Mansfield  Const.  Co. 
V.  Indianapolis,  N.  &  T.  E.  Co.,  179 
Ind.  356,  101  N.  E.  296,  Ann.  Cas. 
1915D,  917,  44  L.  E.  A.  (N.  S.)  816. 
Ky. — Seiglestyle  v.  Diesenroth,  I'Z 
Bush  296.  Mich. — Hannah  &  Lay 
Merc.  Co.  v.  Mosser,  105  Mich.  18,  62 
N.  W.  1120.  Minn. — Burns  v.  Phinney, 
53  Minn.  431,  55  N.  W.  540.  Miss.. 
Christian  v.  O'Neal,  46  Miss.  669.  Mo* 
McDonnell  V.  Nicholson,  67  Mo.  App. 
408;  Cornice  Co.  v.  Neevel  &  Sons,  187 
Mo.  App.  496,  174  S.  W.  159.  Nev. 
Hunter  &  Co.  v.  Truekee  Lodge  No.  14, 
14  Nev.  24.  Ore.— Title  Guarantee  & 
Tr.  Co.  V.  Wrenn,  35  Ore.  62,  56  Pac. 
271,  76  Am.  St.  Eep.  454.  R.  I.— See 
Goff  V.  Hosmer,  20  E.  L  91,  37  Atl.  533. 
S.   C— Oliver  r.   Fowler,   22   S.   C.   534. 

fa]  Evidence  may  be  heard  to  show 
that  petition  was  filed  in  time,  though 
the  clerk  erroneously  marked  the 
wrong  date  thereon.  Goulding  v. 
Smith,  114  Mass.  487.  Compare  8 
Standard  Proc.  985,  note  24;  10 
PJncy.  of  Ev.  965. 

[b]  In  justice  court  filing  of  state- 
ment of  cause  of  action  is  commence- 
ment of  suit.  McDonnell  v.  Nichol- 
son, 67  Mo.  App.   408. 

[c]  Where  the  proceeding  is  equit- 
able, (1)  the  filing  of  the  bill  com- 
mences the  suit  (U.  S. — Armstrong 
Cork  Co.  V.  Merchants'  Eefrig.  Co., 
184  Fed.  199,  107  C.  C.  A.  93.  111. 
Bennitt  v.  Wilmington  Star  Min.  Co., 
119  111.  9,  7  N.  E.  498.  Mich.— Han- 
nah &  Lay  Merc.  Co.  v.  Mosser,  105 
Mich.  IS,  62  N.  W.  1120.  Miss.— Chris- 
tian   V.    O'Neal,    46    Miss.    669),    (2) 


provided  there  is  no  detrimental  or 
unreasonable  delay  in  the  subsequent 
issue  of  subpoenas.  Armstrong  Cork 
Co.  V.  Merchants'  Eefrig.  Co.,  184  Fed. 
199,  107  C.  C.  A.  93;  City  Sash  & 
Door  Co.  V.  Bunn,  90  Wash.  669,  156 
Pac.   854. 

87.  Neb.— Pickens  V.  Polk,  42  Neb. 
267,  60  N.  W.  566.  N.  J.— Wheeler  v. 
Almond,  46  N.  J.  L.  161.  Tenn. — Eag- 
on  V.  Howard,  97  Tenn.  334,  37  S.  W. 
136.  Vt.— Piper  v.  Hoyt,  61  Vt.  539. 
17  Atl.  798. 

[a]  Attachment  must  be  Issued 
M'ithin  the  period  for  filing  suit,  where 
lien  may  be  foreclosed  by  attachment. 
Me. — Oakland  Mfg.  Co.  v.  Lemieux,  98 
Me.  4S8,  57  Atl.  795.  T&nn.— Eagon 
r.  Howard,  97  Tenn.  334,  37  S.  W.  136. 
Vt.— Piper  V.  Hoyt,  61  Vt.  530,  17  Atl. 
798. 

88.  Kan. — Eice  v.  Simpson,  30  Kan. 
28,  1  Pac.  311.  Minn.— Falconer  v. 
Cochran,  68  Minn.  405,  71  N.  W.  386. 
Neb. — GoodW'in  v.  Cunningham,  54 
Neb.  11,  74  N.  W.  315.  N.  Y.— Brown 
V.  Wood,  2  Hilt.  579. 

89.  Kelsey  v.  Eourke,  50  How.  Pr. 
(N.  Y.)  315;  Furze  v.  City  of  New 
York,  154  N.  Y.  Supp.  912;  City  Sash 
&  Door  Co.  V.  Bunn,  90  Wash.  669,  156 
Pac.  854. 

90.  Falconer  v.  Cochran,  68  Minn. 
t05,  71  N.  W.  386;  Kelsey  v.  Eourke, 
50  How.  Pr.  (N.  Y.)  315;  Martens  v. 
O'Neill,  131  App.  Div.  123,  115  N.  Y. 
Supp.   260. 

[a]  Service  on  the  contractor  is 
not  a  beginning  of  the  action  against 
the  owner.  Martens  v.  O'Neill,  131 
App.  Div.  123,  116  N.  Y.  Supp.  260. 

91.  Burns  v.  Phinney,  53  Minn.  431, 
55  N.  W.  540.  See  also  Title  Guaran- 
tee &  Tr.  Co.  V.  Wrenn,  35  Ore.  62,  56 
Pac.  271,  76  Am.  St.  Eep.  454,  where 
the  filing  of  answer  setting  up  the 
claim  within  the  statutory  period  was 
held  sufficient.  See  Mars  v.  MjcKay, 
14  Cal.  127. 
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suit  by  one  claimant  saves  the  riglits  of  all  otlicrs.®^ 

3.  Effect  of  Defects  Curable  by  Amendment.  —  A  pleading  may 
be  sul'lieieiit  to  coiiuiH'nri'  a  suit  though  it  lack  some  of  the  essentials 
of  a  good  pleading,"^  Thus  a  verilieation,'"  a  prayer  for  process,^* 
a  necessary  averment,®"  have  been  omitted  without  rendering  the 
action  subject  to  the  bar;  and  amendments  supplying  such  deficiencies 
have  been  permitted  after  the  statutory  period  has  expired.®^  When 
the  gist  of  the  action  is  the  same,'**'  and  the  same  contract  and  work 
are  involved,'-"^  the  amendment  relates  back  to  the  institution  of  the 
suit  commenced  within  time.^ 

4.  Effect  of  Nonjoinder  of  Parties.  —  In  order  to  bind  mortgagees 
and   meumbraneers,-   and   other  parties  who  are    interested    in    the 


92.  Hunter  &  Co.  v.  Truckee  Lodge 
No.  14,  14  Nev.  24. 

[a]  The  Reason. — Holders  of  re- 
corded liens  may  prove  them  without 
pleadin;r  them.  "If  the  commence- 
ment of  the  first  action  and  the  publi- 
cation of  the  statutory  notice  gives 
the  court  jurisdiction  to  determine  all 
the  recorded  claims,  and  if  the  deter- 
mination of  that  action  bars  all  claims 
not  presented,  it  would  seem  that  the 
holders  of  all  such  claims  are  neces- 
sarily connected  with  the  proceeding 
from  the  moment  of  its  institution." 
Hunter  v.  Truckee  Lodge,  14  Nev.  24. 

93.  U.  S. — Armstrong  Cork  Co.  V. 
Merchants'  Rcfrig.  Co.,  184  Fed.  199, 
107  C.  C.  A.  93.  Mich.— Doschke  v. 
Schellenberg,  125  Mich.  216,  84  N.  W. 
67.  N.  Y.— Kalt  Lumb.  Co.  v.  Mor- 
gan, 1.50  App.  Div.  400,  134  N.  Y, 
Supp.  1098. 

[al  Amendment  Changing  Form  of 
Snit. — Where  claimant  filed  in  the 
federal  court,  on  the  last  day  of  the 
statutory  life  of  the  lien,  a  petition 
as  in  an  actioji  at  law,  conforming  to 
the  state  practice,  but  which  stated 
facts  and  prayer  for  relief  sufRcient 
to  state  a  good  cause  in  equity,  and 
subpoena  was  issued  and  served  there- 
on, and  six  days  later  claimant  filed 
an  amendment  in  the  form  of  a  bill  in 
equity,  in  which  no  new  cause  of  ac- 
tion was  stated,  the  suit  was  the  same 
and  the  amendment  related  back  to  the 
original  filing.  Armstrong  Cork  Co.  v. 
Merchants'  Refrig.  Co.,  184  Fed.  199, 
107  C.  C.  A.  93.     See  supra,  VI,  D,  3. 

94.  Doschke  v.  Schellenberg,  125 
Mich.  216,  84  N.  W.  67. 

95.  Sheridan  r.  Cameron,  6"  Mich. 
680,  32  N.  W.  894. 

96.  Kalt    Lumber    Co.    v.    Morgan, 
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150    App.   Div.   400,   134   N.   Y.    Supp. 
1098. 

97.  Doschke  v.  Schellenberg,  125 
Mich.  216,  84  N.  W.  67;  Kalt  Lumb. 
Co.  V.  Morgan,  150  App.  Div.  400,  134 
N.  Y.  Supp.  1098.  But  see  Wheeler  f. 
Almond,  46  N.  J.  L.  161,  in  which  fail- 
ure to  endorse  on  the  claim  the  date 
of  issuance  of  summons,  as  required 
b}-  statute,  was  held  to  be  fatal. 

See  generally  the  title  "New  Cause 
of  Action  or  Defense." 

98.  Mann  r.  Schroer,  50  Mo.  306; 
Brockett  Cement  Co.  v.  Logan,  187 
Mo.  App.  322,  173  S.  W.  727;  Banner 
Lumb.  Co.  V.  Robson,  182  Mo.  .\pp. 
611,  16S  S.  W.  244.  See  gcnci-ally'the 
title  "New  Cause  of  Action  or  De- 
fense." 

I  a  I  An  amendment  correcting  a  de- 
scription is  merely  a  continuance  of 
the  original  action.  Mann  v.  Schroer, 
50  Mo.  300;  Wheeler  v.  Monett  Mill- 
ing Co.,  73  Mo.  App.  672. 

99.  Eisendrath  Co.  v.  Gebhardt,  124 
111.  App.  325;  Miller  r.  Calumet  L.  & 
Mfg.   Co.,  121   Til.   App.  50. 

1.  Banner  Lumber  Co.  v.  Robson, 
182  Mo.  App.  611,  1G8  S.  W.  244. 

2.  U.  S.— Staudrod  &  Co.  r.  Utah 
Implement-Vehicle  Co.,  223  Fed.  517, 
139  C.  C.  A.  65;  Continental  &  C.  Trust 
&  Sav.  Bank  v.  Pacific  Coah*^  Pipe  Co., 
222  F»d.  7S1,  138  C.  C.  A.  329.  Colo. 
Johnston  v.  Bennett,  6  Colo.  App.  362, 
40  Pac.  847.  111.— McGraw  r.  Bavard, 
96  111.  146;  Dunphy  v.  Riddle  86  111. 
22.  Ind.— Martin  r.  Berrv,  159  Ind. 
566,  64  N.  E.  912;  Stoernier  v.  Peojile's 
Sav.  Bonk,  152  Iml.  104,  52  N.  E.  606; 
Union  Nat.  Sa\'.  &  L.  Assn.  r.  Hcllicrg, 
152  Ind.  139,  51  N.  E.  916.  Neb. 
Goodwin  r.  Cunnintrhnm,  54  Neb.  11, 
74  N.  W.  315.  Wash.— Davis  v.  Bartz, 
65  Wash.  395,  118  Pac.  334. 
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land,^  they  must  be  joined  within  the  time  prescribed  for  beginning 
the  action.  When  an  amendment  is  allowed  making  a  new  party 
defendant,  the  suit  is  commenced  as  to  him  at  the  time  of  the  amend- 
ment,* and  if  the  statutory  period  has  then  run,  the  action  cannot 
be  maintained  as  against  such  new  party.^  Where  the  law  requires 
a  judgment  against  the  contractor  as  an  indispensable  prerequisite  to 
enforcement  of  the  lien,  it  has  been  held  that  the  failure  to  join  the 
contractor  within  the  statutory  period  defeats  the  lien  action  entirely.® 
Generally,  however,  the  failure  within  the  statutory  period  to  join  the 
contractor  or  other  necessary  party  who  is  not  interested  in  the  merely 
lien  phase  of  the  suit,  does  not  prevent  his  being  subsequently  made 
a  party.^ 

D.  Notice  op  Pendency  of  Suit.  —  1.  In  General.  —  The  neces- 
sity for  published  notice  of  the  pendency  of  the  suit  is  treated  else- 
where in  this  article.^ 

2.  Lis  Pendens.  —  General  statutes  governing  lis  pendens  notice 
have  been  applied  to  mechanic's  lien  cases  in  some  instances,^  while 
elsewhere  the  recording  of  the  lien  is  regarded  as  sufficient  notice,^" 


[a]  Both  cestui  qui  tnist  and  trus- 
tee must  be  seasonably  joined.  John- 
ston V.  Bennett,  6  Colo.  App.  362,  40 
Pac.  847. 

3.  Kan. — Eiee  v.  Simpson,  30  Kan. 
28,  1  Pac.  311.  Neb. — Monroe  v.  Han- 
son, 47  Neb.  30,  66  N.  W.  12.  Wash. 
Northwest  Bridge  Co.  v.  Tacoma  Ship- 
bldff.  Co.,  36  Wash.  333,  78  Pac.  996. 

[a]  The  Owner. — City  Sash  &  Door 
Co.  V.  Bunn,  90  Wash.  669,  156  Pac. 
S54. 

4.  m, — Bennitt  V.  Wilmington  Star 
Min.  Co.,  119  111.  9,  7  N.  E.  498;  Mc- 
Graw  V.  Bavard,  96  111.  146;  Crowl  v. 
Nagle,  86  "^111.  437.  Ind.— Ward  v. 
Yarnelle,  173  Ind.  535,  559,  91  N.  E. 
7.  Neb. — Green  v.  Sanford,  34  Neb. 
363,  51  N.  W.  967. 

5.  Ala.— Seibs  v.  Engelhardt,  78 
Ala.  508.  Ark. — ^Simpson  v.  Black 
Lumb.  Co.,  114  Ark.  464,  172  S.  W. 
883.  Colo. — Johnston  v.  Bennett,  6  Colo. 
App.  362,  40  Pac.  847.  Ind.— Ward  '.'. 
Yarnelle,  173  Ind.  535,  559,  91  N.  E. 
7.  Kan.— Eice  r.  Simpson,  30  Kan.  28, 
1  Pac.  311.  Mo. — Bear  v.  Youngman, 
19  Mo.  App.  41.  Neb. — Goodwin  v. 
Cunningham,  54  Neb.  11,  74  N.  W. 
315;  Monroe  v.  Hanson,  47  Neb.  30, 
66  N.  W.  12;  Green  v.  Sanford,  34 
Neb.  363,  51  N.  W.  967.  Wash. 
Davis  V.  Bartz,  65  Wash.  395,  118  Pac. 
334;  Northwest  Bridge  Co.  t'.  Tacoma 
Shipbldg.  Co.,  36  Wash.  333,  78  Pac. 
996. 

Compare  Prather  Eng.  Co.  v.  Detroit, 


F.  &  S.  Ey.,  152  Mich.  582,  116  N.  W. 
376. 

6.  Simpson  V.  Black  Lumb.  Co.,  114 
Ark.  464,  172  S.  W.  883;  Badger  Lumb. 
Co.  V.  Staley,  141  Mo.  App.  295,  125 
S.  W.  779;  Bear  v.  Youngman,  19  Mo. 
App.  41.  But  see  American  Eadiator 
Co.  V.  Connor  Plumb.  &  Heat.  Co.  (Mo. 
App.),  184  S.  W.  907,  holding  that  in 
a  subcontractor's  suit,  the  original 
contractor,  though  a  necessary  party 
could  be  brought  in  at  any  time  before 
trial. 

7.  Cal.— Green  v.  Clifford,  94  Cal. 
49,  29  Pac.  331.  Kan.— Western  Sash 
&  Door  Co.  r.  Heiman,  65  Kan.  5,  68 
Pac.  1080.  Mich. — Casserly  v.  Wayno 
Cir.  Judge,  124  Mich.  157,  82  N.  W. 
841,  83  Am.  St.  Eep.  320.  Tenn.— Nie 
haus  1?.  C.  B.  Baker  Const.  Co.,  135 
Tenn.  382,  186  S.  W.  461.  W.  Va. 
Huntington  P.  &  S.  Co.  v.  McGuflan, 
75  W.  Ya.  78,  83  S.  E.  194;  Augir  & 
Co.  V.  Warder,  74  W.  Va.  103,  81  S.  E. 
708. 

[a]  Where  no  personal  judgment  is 
sought  against  a  trustee,  though  a  for- 
mal necessary  party,  he  may  be  joinetl 
after  the  statutory  period.  Niehaus  v. 
€.  B.  Baker  Const.  Co.,  135  Tenn.  382, 
186  S.  W.  461. 

8.  See  infra,  XUI,  C. 

9.  Smith  V.  Faris-Kesl  Const.  Co. 
27  Idaho  407,  150  Pac.  25;  Glass  v. 
Zachow,  156  Wis.   21,  145  N.  W.   236. 

10.  Empire  Land  &  Canal  Co.  v. 
Engley,  18  Colo.  388,  33  Pac.  153. 
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and  no  lis  pendens  is  necessary."  The  lis  pendens  statute  must  be 
construed  in  connection  ^vith  the  provisions  of  the  mechanic  s  lien  act 
in  order  to  determine  the  question.^^  ^^^n  the  act  itselt  specially 
])rovides  for  such  notice,^^  it  must  be  given  in  order  to  bind  those 
subsequently  dealing  with  the  property  without  actual  notice  "  but 
it  is  not  a  jurisdictional  prequisite  to  the  foreclosure.^'*  Upon  a 
deposit  in  court  by  the  owner  of  the  amount  due  on  the  contract,  a 
lis  iiendens  notice  becomes  unnecessary.^" 

IX  JURISDICTION  AND  VENUE.  —  A.  Jurisdiction.  —  1.  In 
General.  —  statutes  creatinj,'  the  lieu  usually  designate  what  courts 
shall  have  jurisdiction  for  the  enforcement  thereof/^  and  such  desig- 
nation is  ordinarily  exclusive ;^«  though  there  may  be  concurrent  juris- 
diction.^^   But  if  the  act  does  not  place  the  jurisdiction  in  any  special 


11.  Empire  Land  &  Canal  Co.  v. 
Englev,   18   Colo.  3«8,  33  Pac.   153. 

12."  Empire  Land  &  Canal  Co.  v. 
Englev,  IS  Colo.  388,  33  Pac.  153. 

13  *  Minn.— Paul  Lumb.  Co.  v.  Hor- 
niel,  61  Minn.  303,  63  N.  W.  718;  Hok- 
anson  v.  Gundcrson,  54  Minn.  499,  ab 
N.  W.  172,  40  Am.  St.  Rep.  354.  Miss. 
McKcnzie  v.  Fellows,  97  Miss.  31,  5U 
So.  628.  Mo. — Miller  v.  Faulk,  47  Mo. 
262.  N.  Y. — Danziger  v.  Sinionson,  Ho 
N."'y.  329  22  N.  E.  570;  Bowes  r.  New 
York  Christian  Home,  64  How.  Pr. 
509;  Matter  of  Gabler,  57  Misc.  148, 
107 'n.   Y.  Supp.   542. 

[a]  But  one  need  sign  the  notice 
when  suit  is  brought  by  several  joint 
contractors.     Miller  v.   Faulk,   47   Mo. 

262. 

14.  Minn. — Julius  v.  Callahan,  63 
Minn.  154,  65  N.  W.  267.  Miss.— Mc- 
Kcnzie V.  Fellows,  97  Miss.  31,  52  So. 
628.  N.  Y. — Bowes  r.  New  York  Chris- 
tian Home,  64  How.  Pr.  509;  Moran  v. 
Murray  Hill  Bank,  26  Jones  &  S.  199, 
9  N.   Y.   Supp.   715,   32   N.   Y.  St.   102. 

[a]  When  one  notice  has  already 
been  filed,  other  parties  joined  as  de- 
fendants need  not  file  similar  notices. 
Moran  v.  Murray  Hill  Bank,  26  Jones 
&  S.  199,  9  N.  Y.  Supp.  715,  32  N.  Y. 
St.  102;  Newman  Lumb.  Co.  r.  "Wem- 
ple,  56  Misc.  168,  107  N.  Y.  Supp. 
318. 

fb]  Filing  of  notice  Is  not  a  con- 
dition ])re(>cdpnt.  Julius  r.  Callahan, 
63  Minn.   154,  G5  N.  W.  2(57. 

[c]  Omission  to  file  lis  pendens  is 
not  a  defense.  Sheffield  v.  Robinson, 
73  Hun  173,  25  N.  Y.  Supp.  1098,  57 
N.  Y.  St.  146. 

15.  Julius  V.  Callahan,  63  Minn. 
154,  65  N.  W.  2f)7. 

16.  Ward    V.    Kilpatrick,    85    N.    Y. 
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413,  39  Am.  Rep.  674;  Hardwick  v. 
Roval  Food  Co.,  78  Hun  52,  28  N.  Y. 
Supp.  1086,  60  N.  Y.  St.  490;  Bates  v. 
Trustees,  7  Misc.  609,  27  N.  Y.  Supp. 
951. 

17.  Colo. — Weiner  v.  Rumble,  11 
Colo.  607,  19  Pac.  760.  Mass.— Boyle 
r.  Gould,  164  Mass.  144,  41  N.  E.  114. 
Nev. — Phillips  r.  Snowden  Placer  Co., 
160  Pac.  786.  N.  J.— Cutter  v.  Kline, 
35  N.  J.  Eq.  534;  Tompkins  v.  Horton, 
25  N.  J.  Eq.  284.  S.  C— Tenney  v. 
Anderson  Water,  L.  &  P.  Co.,  67  S.  C. 
11,  45  S.  E.  111. 

[aj  The  question  of  juTisdiction 
may  be  first  raised  on  appeal,  llarty 
Bros.  V.  Polakow,  237  111.  559,  86  N.  E, 
1086. 

18.  Ala. — Walker  v.  Daimwood,  80 
Ala.  245;  (handler  v.  Hanna,  73  Ala. 
390.  Mass. — Cooper  r.  Skinner,  124 
Mass.  183.  Mo. — Hammond  r.  Bar- 
num,  13  Mo.  325.  N.  C— Smaw  v. 
Cohen,  95  N.  C.  85. 

fa]  If  there  is  a  special  statute  con- 
ferring jurisdiction,  general  statutes 
do  not  apply.  Cooper  v.  Skinner,  124 
Mass.  is.'i. 

[b]  Repeal  of  a  statute  granting 
jurisdiction,  without  saving  clause  as 
to  pending  causes,  leaves  court  without 
authority  to  proceed.  Holcomb  v. 
Bovnton,    151    111.   294,   37   N.   E.    1031. 

i9.  Ark.— Carr  r.  Hahn,  126  Ark. 
609,  191  S.  W.  232.  Ind. — Bourgette  v. 
Hubinger,  30  Ind.  296.  Mo.— David- 
son V.  Schmidt,  256  Mo.  18,  164  S.  W. 
577;  Davidson  r.  Schmidt,  146  Mo. 
App.  358,  124  S.  W.  552.  Nev.— Phil- 
lips f.  Snowden  Placer  Co.,  160  Pac. 
786. 

fa]  Chancery  courts  and  circuit 
courts  have  concurrent  jurisdiction, 
where    the    statute    provides    for    en- 
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court,  the  general  statutes  apply,-''  and  courts  having  jurisdiction  to 
foreclose  liens  on  real  estate,  may  enforce  the  mechanic's  lien.-^  Where 
the  jurisdiction  conferred  is  special  and  not  to  be  exercised  in  ac- 
cordance "wath  the  course  of  the  common  law,  the  steps  prescribed  by 
statute  as  preliminary  to  its  exercise  must  be  substantially  complied 
with.22 

2.  Law  and  Equity  Courts.^s  —  Statutes  governing  the  foreclosure 
of  mechanic's  liens  sometimes  expressly  place  jurisdiction  in  a  court 
at  law,^*  or  else  in  chancery  ;^^  and  when  the  statutes  prescribe  an 
action  at  law,  special  equitable  grounds  must  be  alleged  in  order  to 
invoke  the  jurisdiction  of  a  court  of  chancery.^^  In  the  absence  of 
statutory  direction,  the  law  and  equity  courts  may  have  concurrent 
jurisdiction  ;2^  or  it  may  be  presumed  that  jurisdiction  was  intended 
to  be  conferred  upon  that  tribunal  to  whose  procedure  the  action  more 
nearly  conforms.^* 

In  the  federal  court  the  suit  is  always  on  the  equity  side  of  the 
court.^^ 

3.  As  Dependent  Upon  Amount  in  Controversy.^"  —  The  amount 
in  controversy  determines  which  court  shall  have  jurisdiction  in  some 
states.^^    But  where  the  statute  gives  jurisdiction  to  a  particular  court,. 


forcement  either  at  law  or  in  equity. 
Carr  v.  Hahn,  126  Ark.  609,  191  S.  W. 
232. 

[b]  Where  the  act  and  the  consti- 
tution give  jurisdiction  to  different 
courts,  the  power  may  be  concurrent. 
Davidson  v.  Schmidt,  256  Mo.  18,  164 
S.  W.  577. 

[c]  A  court  appointing  a  receiver 
may  have  exclusive  jurisdiction.  Pra- 
ther  Eng.  Co.  v.  Detroit,  F.  &  S.  By., 
152  Mich.  582,  116  N.  W.  376.  See 
supra,  VI,  I,  2. 

20.  Ark.— White  v.  Millbourne,  31 
Ark.  486.  Md. — Gelston  v.  Thompson, 
29  Md.  595;  Miller  v.  Barroll,  14  Md. 
173.  Tenn.— Phillips-Burtoff  Mfg.  Co. 
V.  Campbell,  93  Tenn.  469,  25  S.  W. 
961. 

21.  Brock  V.  Bruce,  5  Cal.  279. 

22.  McKelvey  v.  Wonderly,  26  Mo. 
App.  631.    See  17  Standard  Proc.  663. 

23.  Nature  of  proceedings,  whether 
legal  or  equitable,   see  supra,  VT,  D. 

Equitable  aid  where  statute  has  not 
been  followed,  see  supra,  II,  C. 

24.  Ga. — Coleman  v.  Freeman,  3  Ga. 
137.  N.  J. — Com.  Roofing  Co.  v.  Riccio, 
81  N.  J.  Eq.  315,  88  Atl.  385.  S.  0. 
Metz  V.  Critcher,  83  S.  C.  396,  65  S. 
E.  394. 

25.  D.  C. — McCarthy  v.  Holtman, 
19  App.  Cas.  150.  Mich.— Little  Co. 
V.  Hazen  Co.,  185  Mich.  316,  152  N. 
W.  9'5.     N.  D.— Dakota  Sash  &  Door 


Co.  V.  Brinton,  27  N.  D.  39,  145  N.  W. 
594. 

26.  Walker  v.  Daimwood,  80  Ala. 
245;  Chandler  v.  Hanna,  73  Ala.  300; 
Montandnn  &  Co.  v.  Deas,  14  Ala.  33, 
48  Am.  Dec.  84;  Hall  v.  Hinckley,  32 
Wis.  362. 

27.  Chandler  v.  Hanna,  73  Ala.  390; 
Hobbs  r.  Spiegelberg,  3  N.  M.  357,  5 
Pac.  529.     Compare  supra,  ATI,  D. 

28.  Ala. — Montandon  &  Co.  v.  Deas, 
14  Ala.  33,  48  Am.  Dec.  84.  Dak. 
McCormick  v.  Phillips,  4  Dak.  506,  34 
N.  W.  89.  N.  J.— Delafield  Const.  Co. 
V.  Sayre,  60  N.  J.  L.  449,  38  Atl.  666. 
N.  M. — Pinane  v.  Las  Vegas  Hotel  & 
Imp.  Co.,  3  N.  M.  411,  5  Pac.  725; 
Houghton  V.  Las  Vegas  Hotel  &  Imp. 
Co.,  3  N.  M.  419,  5  Pac.  729;  Straus  v. 
Finane,  3  N.  M.  398,  5  Pac.  729.  Tenn. 
Foust  V.  Wilson,  3  Humph.  31;  Cole 
Mfg.  Co.  V.  Falls,  90  Tenn.  466,  16  S. 
W.  1045. 

29.  Continental  &  C.  Trust  &  Sav. 
Bank  v.  Carev  Bros.  Const.  Co.,  208 
Fed.  976,  126  C.  C.  A.  64;  Hatcher  v. 
Hendrie  &  Bolthofe  Mfg.  &  Supply  Co., 
133  Fed".  267,  68  C.  C.  A.  19;  Russell 
V.  Hayner,  130  Fed.  90,  64  C.  C  A. 
424.     See  supra,  VT,  D.  3. 

30.  Amount  in  controversy,  see  gen- 
erally the  title  "Jurisdiction." 

31.  Ney. — Phillips  v.  Snowden  Pla- 
cer Co.,  160  Pac.  786.  N.  Y.— Raven  v. 
Smith,   148    N.   Y.   415,   43    N.   E.   63; 
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it  is  immaterial  that  the  amount  of  the  debt  is  below  the  jurisdictional 
limit  prescribed  for  that  court  by  another  statute^*-  Under  some 
statutes  the  aggrejrate  of  the  several  liens  is  regarded  as  the  amount 
wliicli  fixes  th'e  jurisdiction.^^  but  the  amount  of  the  separate  claims 
ordinarily  determines  the  jurisdiction.^*  Wliere  the  amount  is  below 
that  of  which  the  court  would  have  cognizance  except  for  the  lien, 
and  the  allegations  of  lien  are  insuffieient,''^  or  if  the  allegations  are 
sufficient  and  the  lien  fails  of  proof/*'  the  court  is  without  jurisdiction 
to  render  judgment  for  the  debt.  But  if  a  lien  which  existed  wlien 
the  suit  was  commenced  should  fail  pending  the  suit,  jurisdiction  to 
render  a  personal  judgment  is  not  thereby  defeated.^*^ 

4.  Of  Inferior  Courts. ^^  —  As  a  general  rule  courts  not  of  record, 
such  as  justice  courts,  have  no  jurisdiction  of  mechanics'  lien  cases,^* 
but  the  statutes  in  some  states  give  them  such  jurisdiction.*'*     IIow- 


Raven  r.  Smith,  71  Hun  197,  24  N.  Y. 
Supp.  GOl,  54  N.  Y.  St.  94.  N.  C. 
Fulp  c.  Kernersville  L.  &  Power  Co., 
157  N.  C.  157,  72  S.  E.  867;  Rutherford 
V.  Rav,  147  N.  C.  253,  61  S.  E.  57; 
Smaw  r.  Cohen,  95  N.  C.  85.  Tenn. 
Phillips-Bnrtoff  Mfg.  Co.  V.  Campbell, 
93  Tenn.  409,  25  S.  W.  961. 

fa]  Where  a  court  has  charge  of 
the  entire  property,  under  its  general 
jurisdiction,  it  may  collect  assets  and 
dispose  of  liens  irrespective  of  the 
amounts.  Fulp  v.  Kernersville  L.  & 
Power  Co.,  157  N.  C.  157,  72  S.  E. 
867. 

fb]  The  amount  of  the  claim,  not 
value  of  the  property,  determines. 
Texas  &  St.  Louis  R.  Co.  v.  Allen,  1 
White  &  W.  (Tex.)  §568. 

32.  Ark. — Cotton  r.  Penzel  Co.,  44 
Ark.  4S4 ;  White  r.  Millbourne,  31  Ark. 
486.  Ind. — Ainsworth  r.  Atkinson,  14 
Ind.  538.  Tex.— Strang  v.  Pray,  89 
Tex.  525,  35  S.  W.   1054. 

33.  Mich. — Craig  r.  Brown,  171 
Mich.  256,  137  N.  W.  126;  Van  Slyck 
r.  Arseneau,  140  Mich.  154,  103  N.  W. 
571.  Nov. — Phillips  r.  Snowdcn  Placer 
Co.,  160  Pac.  786.  Can.— Hall  v.  Pilz, 
11  Ont.  Pr.  Rep.  449. 

[a]  Under  statute,  claims  may  be 
united  to  make  the  jurisdictional 
amount  and  foreclosed  in  one  suit. 
Van  Slvck  v.  Arseneau,  140  Mich.  154, 
lO.T  N.'W.  571. 

34.  Cal.— Miller  r.  Carlisle,  127  Cal. 
327,  59  Pac.  785.  Colo.^pangler  r. 
Green,  21  Colo.  505,  42  Pac.  674,  52 
Am.  St.  Rep.  259;  Keystone  Mining  Co. 
T.  Gallagher,  5  Colo.  23.  Nev. — Skyrme 
V.  Occidental  Mill  &  Min.  Co.,  8  Nev. 
219. 


[a]  There  can  be  no  uniting  of  liens 
for  this  purpose  in  the  absence  of  a 
statutory  provision  therefor.  Skyrme 
v.  Occidental  Mill  &  Min.  Co.,  8  Nev. 
219. 

35.  Davis  r.  Treacy,  8  Cal.  App. 
395,  97  Pac.  78;  Gillespie  r.  Remington, 
66  Tex.  108,  18  S.  W.  338.  Compare  17 
Stand.vrd  Proc.  703,  et  seq. 

SB.  Miller  v.  Carlisle,  137  Cal.  327, 
59  Pac.  785;  Cameron  &  Co.  r.  Mar- 
.shall,  65  Tex.  7;  Barnes  r.  White,  53 
Tex.  628;  Tian  v.  Llovd,  21  Tex.  Civ. 
Ai)p.  433,  52  S.  W.  982.  See  also  Di 
Menna  v.  Cooper,  220  N.  Y.  391,  115  N. 
E.  993. 

37.  Darrow  r.  Morgan,  65  N.  Y. 
333. 

38.  See  the  titles  "Jurisdiction;" 
"Justices  of  the  Peace." 

39.  Ark.— Cotton  v.  Penzel  &  Co., 
44  Ark.  484;  White  r.  Millbourne,  31 
Ark.  486.  Ga.— McAuliffe  r.  Baum, 
142  Ga.  .590,  83  S.  E.  239.  111.— O  'Brien 
r.  Gooding,  194  111.  4G<),  62  N.  E.  898. 
Ind. — Knowlton  r.  Smith,  163  Ind.  294, 
71  N.  K.  895.  Neb.-  Guthrie  r.  Brown, 
42  Neb.  652,  60  N.  W.  939.  Wis. 
Myer  v.  Gieisner,  7  Wis.  55;  Noss  r. 
Cord,  1  Wis.  389. 

fa]  When  the  procedure  is  made 
equitable  liy  statute,  justice  courts  are 
excluded.  O'Brien  v.  Gooding,  194  111. 
466,  62  N.  E.  898.  See  17  Standard 
Proc.   970,   971,   note   86. 

[bj  An  action  in  nature  of  fore- 
closure of  mortgage  on  land  caiiiu)t  bo 
brought  in  justice  court.  Knowlton 
r.   Smith,    16.3   Ind.   294,   71    N.   E.   895. 

40.  Ala. — McConnell  r.  Worns,  102 
Ala.    5S7,    14   So.   849.      Ga. — Cooper   v. 

Jackson,    107    Ga.    255,    33    S.    E.    60; 
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ever,  the  power  lodj^ed  in  an  inferior  court  is  ordinarily  limited  to  the 
rendition  of  a  judgment  for  the  debt  with  a  recital  of  the  lien,*^  to 
be  enforced  merely  by  execution,*^  and  not  by  decree  of  foreclosure, 
sale  and  distribution  as  in  cases  in  courts  of  record.*^ 

5.  As  Dependent  on  Service  of  Process.  —  A  proceeding  to  enforce 
the  lien  is  at  least  partly  in  personam,**  and  jurisdiction  to  proceed 
depends  upon  service,  either  actual  or  constructive,  upon  the  necessary 
parties  to  the  suit.*' 

6.  Federal  Courts.*^  —  The  federal  courts  can  enforce  mechanic 's 
liens  created  by  the  state  laws,*^  where  there  is  a  diversity  of  eitizen- 


Wheatley  v.  Blalock,  82  Ga.  406,  9  S. 
E.  168.  Mass.— Boyle  v.  Gould,  164 
Mass.  144,  41  N.  E.  114.  Mo.— David- 
son V.  Schmidt,  256  Mo.  18,  164  S.  W. 
577.  N.  Y. — Weinstoek  v.  Clarendon 
Imp.  Co.,  134  App.  Div.  598,  119  N. 
Y.  Supp.  604;  Pearce  v.  Knapp,  71 
Misc.  324,  127  N.  Y.  Supp.  1100.  N.  C. 
Eutherford  v.  Kay,  147  N.  C.  253,  61 
S.  E.  57.  Nev. — Phillips  v.  Snowden 
Placer  Co.,  160  Pae.  786.  Tenn.— Phil- 
lips-Burtoff  Mfg.  Co.  v.  Campbell,  93 
Tenn.  469,  25  S.  W.  961. 

[a]  But  jurisdiction  to  Issue  sum- 
mons will  not  be  extended  beyond  the 
terms  of  the  statute.  Eutherford  t'. 
Eay,  147  N.  C.  253,  61  S.  E.  57. 

41.  HI. — Harty  Bros.  v.  Polakow, 
237  ni.  559,  86  N.  E.  1085;  Voight- 
mann  &  Co.  v.  Cross-Conklin  Co.,  183 
Til.  App.  312;  Illinois  Malleable  Iron 
Co.  V.  Brennan,  174  111.  App.  38.  Mo. 
Steininger  v.  Eoeman,  28  Mo.  App.  594, 
607.  N.  Y. — Pearce  v.  Knapp,  71  Misc. 
324,  127  N.  Y.  Supp.  1100;  Egan  v. 
Laemmle,  5  Misc.  224,  25  N.  Y.  Supp. 
330,  54  N.  Y.  St.  789. 

42.  Ga.— Wheatley  v.  Blalock,  82 
Ga.  406,  9  S.  E.  168;  Williams  v. 
Chatham  Eeal  Estate  &  Imp.  Co.,  13 
Ga.  App.  42,  78  S.  E.  869.  lU.— Mal- 
leable Iron  Co.  V.  Brennan,  174  111. 
App.  38.  Mo.— Fink  v.  Alderson,  20 
Mo.  App.  364.  N.  Y.— Boynton  Fur- 
nace Co.  V.  Trohn,  141  App.  Div.  773, 
126  N.  Y.  Supp.  695;  Pearce  v.  Knapp, 
71  Misc.  324,  1'27  N.  Y.  Supp.  1100; 
Egan  V.  Laemmle,  5  Misc.  224,  25  N.  Y. 
Supp.  330,  54  N.  Y.  St.  789.  Tenn. 
Phillips-Burtoff  Mfg.  Co.  v.  Campbell, 
93  Tenn.  469,  25  S.  W.  961. 

fa]  Statute  must  confer  jurisdic- 
tion on  a  court  in  order  to  enable  it 
to  order  property  sold  to  satisfy  a  lien. 
Noyes  t\  Burton,  29  Barb.  (N.  Y.) 
631,  17  How.  Pr.  449. 

[b]  Provision  for  sale  will  be  struck 


out  of  judgment  on  appeal.  Boynton 
Furnace  Co.  v.  Trohn,  141  App.  Div. 
773,  12,6  N.  Y.  Supp.  695. 

[cj  Such  proceedings  do  not  inTolve 
land  titles,  within  constitutional  reg- 
ulation of  jurisdiction.  Wheatley  V. 
Blalock,  82  Ga.  406,  9  S.  E.  168. 

[d]  That  title  to  realty  is  inci- 
dentally involved  does  not  oust  juris- 
diction expressly  conferred  on  an  in- 
ferior court.  Bourgette  v.  Hubinger, 
30  Ind.  296. 

43.  Ga.— Wheatley  v.  Blalock,  82 
Ga.  406,  9  S.  E.  168.     Mo.— Lecoutour 

V.  Peters,  57  Mo.  App.  449.  N.  Y. 
Pearce  v.  Knapp,  71  Misc.  324,  127 
N.  Y.  Supp.  1100.  Tenn.— Phillips- 
Burtoff  Mfg.  Co.  V.  Campbell,  93  Tenn. 
469,  25  S.  W.  961. 

See  infra,  XVI,  B,  5;  XVI,  C,  2. 

44.  Meyers  v.  Le  Poidevin  &  Co.,  9 
Neb.  535,  4  N.  W.  319.    Compare  supra, 

VI,  C. 

45.  Colo.  —  Weiner  v.  Eumble,  11 
Colo.  607,  19  Pac.  760.  Neb.— Meyers 
V.  Le  Poidevin  &  Co.,  9  Neb.  535,  4 
N.  W.  319.  N.  J.— Smith  v.  Colloty, 
69  N.  J.  L.  365,  55  Atl.  805.  E.  L 
Jepherson  v.  Green,  22  E.  I.  276,  47 
Atl.  599.  Wash.— City  Sash  &  Door 
Co.  V.  Bunn,  90  Wash.  669,  156  Pac. 
854. 

See  generally  17  Standard  Proc. 
678,  et  seq. 

As  to  service  of  process,  see  infra, 
XIII,  and  the  title  "Service  of  Process 
and  Papers." 

46.  See  generally  the  title  "United 
States  Courts." 

47.  Healey  lee  Macb.  Co.  v.  Green, 
181  Fed.  890;  Battle  v.  Mc Arthur,  49 
Fed.  715. 

[a]  National  courts  as  common  law 
courts  have  no  jurisdiction  to  foreclose 
mechanic's  liens.  Armstrong  Cork  Co. 
V.  Merchants'  Eefrigerating  Co.,  171 
Fed.  778. 
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ship/^  or  othor  grounds  for  rosorting  to  their  jiirisdiotion.*^ 
7,  Extent  of  Jurisdiction.  —  Where  the  foreclosure  is  not  by  a 
special  proceeding,  courts  of  general  jurisdiction,  having  acquired  the 
right  to  act,  may  usually  proceed,  under  the  terms  of  the  statute,""  or 
in  the  exercise  of  ])road  equitable  powers,'^  to  a  complete  determination 
of  the  rights  of  all  parties  germane  to  the  foreclosure  of  the  lien.''^  A 
court  having  the  power  to  enforce  the  lien  has  the  power  to  do  what- 
ever is  necessary  to  enforce  it  efiVt'tually  and  give  complete  relief,"  to 
the  extent  of  its  jurisdiction.^*  But  where  a  special  proceeding  is  pro- 
vided by  statute,  the  court  has  no  powers  except  as  specially  conferred." 
B.     Venue.  —  By  the  express  direction,'^'^  or  implied  requirement 


[b]  Though  statute  makes  action 
one  at  law,  the  federal  court  sitting 
in  equity  has  jurisdiction  to  enforce 
the  lien"  Heaiey  Ice  Mach.  Co.  v. 
Green,   LSI    Fed.   890. 

48.  Morgan  Eng.  Co.  v.  General 
Castings  Co.,  177  Fed.  .347,  101  C  C. 
A.  323;  Jarboe  v.  Templer,  38  Fed. 
213. 

[a]  But  where  the  proceedings  to 
fix  the  lien  necessarily  invoke  the  jur- 
isdiction of  the  state  court,  a  non- 
resident has  no  right  to  proceed  in 
the  federal  court.  Morgan  Kng.  Co.  v. 
General  Castings  Co.,  177  Fed.  347,  101 
C.  C.  A.  3.23. 

49.  Heidritter  v.  Elizabeth  Oil 
Cloth  Co.,  112  U.  S.  294,  5  Sup.  Ct. 
13.5,  28  L.  ed.  729:  In  re  Cook,  3  Biss. 
116,  6  Fed.  Cas.  No.  3,1.51. 

[a]  Interest  of  defendant  in  fed- 
eral school  lands  iiiny  lio  foreclose(i 
in  state  court.  .larrcll  r.  Block,  19 
Okla.  467,  92  Pac.  1()7. 

[b]  Where  the  property  is  in  pos- 
session of  United  States  marshal,  un- 
der a  forfeiture  jirocceding,  lien  claim- 
ant must  petition  the  federal  court  for 
leave  to  participate  in  the  proceeds  of 
sale.  Heidritter  i;.  Elizabeth  Oil  Cloth 
Co.,  112  U.  S.  294,  5  Sup.  Ct.  13.5,  28 
L.  ed.   729. 

50.  111. — Henderson  v.  Connelly,  123 
111.  9S,  14  N.  E.  1,  5  Am.  St.  Rep. 
490.  Okla.— Scroggy  v.  Kelley,  32  Okla. 
398,  122  Pac.  694.  Wis.— Dusick  v. 
Green,   118  Wis.   240,  9;5   N.   W.   144. 

51.  TJ.  S.— .larboe  r.  Templer,  38 
Fed.  213.  Minn. — Bassett  r.  Menage, 
52  Minn.  121,  53  N.  W.  1064;  Finlay- 
aon  r.  Crooks,  47  ]Vr,inn.  74,  49  N.  W. 
398.  Ore.— See  Burness  r.  Honcyman 
Hdw.  Co.,  72  Ore.  498,  143  Pac."  641. 
Wash.— TTallett  v.  Phillips,  73  Wash. 
457,  132  Pac.  .51.  Wis.— Warren-Web- 
ster &  Co.  r.  Beaumont  Hotel  Co.,  1.51 
Wis.  1,  138  N.  W.  102. 
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52.  Alvca  V.  Citizens'  Sav.  Bank, 
12  App.  Div.  574,  42  N.  Y.  Supp.  185; 
Warren-Webster  &  Co.  v.  Beaumont 
Hotel  Co.,  151  Wis.  1,  138  N.  W.  102. 
See  infra,  XYT,  B,  6. 

[a]  A  personal  decree,  as  well  as 
a  decree  foreclosing  the  mechanic's 
lien,  is  at  most  an  erroneous  exercise 
of  jurisdiction,  and  is  not  a  nullity, 
and  cannot  be  questioned  collaterally. 
Hatcher  v.  Hendrie  &  Bolthoff  Mfg. 
&  Supplv  Co.,  133  Fed.  267,  68  C.  C. 
A.    19. 

53.  Conn. — Throckmorton  v.  Shelton, 
68  Conn.  413,  36  Atl.  805.  Ind.— Bour- 
gette  r.  Hubinger,  30  Ind.  296.  N.  Y. 
Murray  v.  Gerertv,  25  Abb.  N.  C.  161, 
11  N.  Y.  Supp.  205,  32  N.  Y.  St.  240; 
Schultz  r.  Teichman  Eng.  &  Const.  Co., 
79   Misc.   357,   140   N.   Y.   Supp.   429. 

[a  I  Where  the  question  of  title  is 
incidentally  brouglit  into  the  c.tsc,  it 
does  not  oust  jurisdiction  though  such 
court  has  no  power  to  try  titles.  Bour- 
getto  r.  Hubinger,  30   Ind.  296. 

54.  Smith  r.  Silsbe,  .53  App.  Div. 
402,  65  N.  Y.  Supp.  1083;  Alyea  v. 
Citizens'  Sav.  Bank,  12  App.  Div.  574, 
42   N.  Y.   Supp.   185. 

55.  111.-— McCarthy  v.  Neu,  93  111. 
455.  Mo. — Steininger  v.  Raeman,  28 
Mo.  App.  594.  N.  Y. — Dowdney  v. 
McCullom,  59  N.  Y.  367,  48  How.  Pr. 
3-12;  Cehio  r.  Fischer,  143  App.  Div. 
577,  128  N.  Y.  Supp.  289.  Pa.— See 
Rosenberg  v.  Cupersmith,  240  Pa.  162, 
87  Atl.  .570,  Ann.  Cas.  191.5A,  312,  47 
L.    R.    A.    (N.   S.)    706. 

[a]  It  is  improper,  where  the  fore- 
closure is  at  law,  for  the  court  to 
attempt  to  adjust  priorities  between 
mechanic's  liens  and  other  incum- 
brances. Bruce  Lumb.  Co.  v.  Hoos,  67 
Mo.  App.  264;  Steininger  v.  Raeman, 
28  Mo.  App.  594. 

56.  Cutter  v.  Kline,  35  N.  .1.  Eq. 
534;    Tompkins    v.    Ilorton,    25    N.    J. 
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of  statute,"^  suit  must  ordinarily  be  brought  in  the  county  in  which 
the  land  lies,^^  even  though  the  defendants  do  not  reside  in  the  county.^'* 
But  for  cause  suit  may  he  brought  else^^'here.''" 

X.  JOINDER,  CONSOLIDATION  AND  INTERVENTION.  —  A. 
Joinder.  —  As  a  general  rule  the  statute  contemplates  but  one  suit.^^ 
A  single  action  for  the  adjudication  of  all  liens  under  the  same  con- 
tract is  most  expedient,  and  is  justified  in  the  absence  of  statutory 
regulations."  Except  when  the  action  is  a  special  summary  proceed- 
ing,*^" the  claims  of  all  lien  holders  and  incumbrancers  may  be  joined  f* 
and  all  the  issues  involved  may  be  tried  in  a  single  trial,''^  before  one 


Eq.  284;  Tenney  v.  Anderson  Water, 
L.  &  P.  Co.,  67  S.  C.  11,  45  S.  E. 
111. 

57.  Boyle  v.  Gould,  164  Mass.  144, 
41  N.  E.  114;  Prather  Eng.  Co.  v.  De- 
troit, F.  &  S.  Ey.,  152  Mich.  582,  116 
N.  W.  376. 

58.  Mass. — See  Boyle  v.  Gould,  164 
Mass.  144,  41  N.  E.  114.  Mich.— Prath- 
er Eng.  Co.  V.  Detroit,  F.  &  S.  Ky., 
152  Mich.  582,  585,  116  N.  W.  376. 
Miss. — Guerrant  v.  Dawson,  34  Miss. 
149.  Mo. — Mathews  v.  Heisler,  58  Mo. 
App.   145. 

[a]  The  court  within  whose  judi- 
cial district  the  land  lies,  is  the  proper 
one  in  which  to  bring  suit.  Boyle  V. 
Gould,  164  Mass.   144,  41   N.   E.   114. 

[b]  Under  a  code  provision  giving 
a  municipal  court  jurisdiction,  the  suit 
need  not  be  brought  in  county  the 
property  is  in,  but  within  the  proper 
municipal  district.  Ba.x:ter  v.  Bryant, 
87  Misc.  180,  149  N.  Y.  Supp.  527. 

59.  Miss. — Guerrant  v.  Dawson,  34 
Miss.  149.  N.  Y.— Raven  v.  Smith,  148 
N.  Y.  415,  43  N.  E.  63.  Ohio.— Chap- 
man V.  Bolton  Steel  Co.,  4  Ohio  Cir. 
Ct.  242,  2  Ohio  Cir.  Dec.  523. 

But  see  Tharpe  v.  Foster,  52  Ga. 
79. 

[a J  But  if  the  petition  insufficient- 
ly avers  a  lien  the  court  has  no  juris- 
diction of  the  person  of  non-resident 
defendant  who  has  not  appeared,  to 
render  personal  judgment  against  him 
for  the  debt.  Chapman  v.  Bolton  Steel 
Co.,  4  Ohio  Cir.  Ct.  242,  2  Ohio  Cir. 
Dec.  523. 

60.  Prather  Eng.  Co.  v.  Detroit,  F. 
&  S.  Ry.,  152  Mich.  582,  116  N.  W. 
376. 

[a]  Where  property  is  under  re- 
ceivership in  different  county,  suit  may 
be  brought  in  court  having  control  of 
property.  Prather  Eng.  Co.  v.  Detroit, 
F.  &  S.  Ry.,  152  Mich.  582,  116  N.  W. 
376. 


[b]  Change  of  Venue. — Where  trial 
is  in  equity,  change  of  venue  may 
not  be  had  under  a  statute  providing 
for  change  of  venue  when  a  fair  and 
impartial  jury  trial  cannot  be  had. 
Jones  V.  Balsley,  27  Okla.  220,  111 
Pac.  942. 

61.  111. — Porter  v.  Western  Tube 
Co.,  240  111.  151,  88  N.  E.  472;  Gran- 
quist  V.  West  Tube  Co.,  240  111.  132, 
88  N.  E.  468;  Kleinschnittger  v.  Dor- 
sey,  152  111.  App.  598;  Weidle  v.  Elgin, 
J.  &  E.  Ry.  Co.,  152  111.  App.  292. 
Minn.— Miller  r.  Condit,  52  Minn.  455, 
55  N.  W.  47.  Miss. — Bowman  v.  Mc- 
Laughlin, 45  Miss.  461.  Mont.— Mason 
V.  Germaine,  1  Mont.  263.  Nev. — El- 
liott V.  Ivers,  6  Nev.  287.  N.  J.— Cul- 
ver V.  Lieberman.  69  N.  J.  L.  341,  55 
Atl.  812;  Johnson  v.  Algor,  65  N.  J. 
L.  363,  47  Atl.  571.  N.  Y.— Mellen  v. 
Athens  Hotel  Co.,  149  App.  Div.  534, 
133  N.  Y.  Supp.  1079. 

[a]  Where  several  persons  sub- 
scribe certain  amounts  toward  the 
erection  of  a  building,  there  is  but 
one  lien  and  no  separate  suit  against 
each  subscriber  is  necessary.  Davis 
&  Rankin,  etc.  Co.  v.  Vice,  15  Ind. 
App.  117,  43  N.  E.  889. 

62.  Kenney  v.  Apgar,  93  N.  Y. 
539;  Jepherson  v.  Green.  22  R.  I.  276, 
47  Atl.  599. 

63.  See  infra,  VI,  A. 

64.  Ala.  —  Birmingham  B.  &  L. 
Assn.  V.  May,  99  Ala.  276,  13  So.  612. 
Cal. — Curnow  v.  Happy  Val.  Blue  G. 
&  H.  M.  Co.,  68  Cal.  262,  9  Pac.  149. 
Idaho.— Smith  v.  Faris-Kesl  Const.  Co., 
27  Idaho  407,  150  Pac.  25.  Kan. 
Sharon  Town  Co.  v.  Morris,  39  Kan. 
377,  18  Pac.  230.  Minn.— Sandberg  v. 
Palm,  53  Minn.  252,  54  N.  W.  1109. 
N.  D. — Dakota  Sash  &  Door  Co.  v. 
Brinton,  27  N.  D.  39,  145  N.  W.  594. 

See  infra,  XI,  D. 

65.  m.— Power  v.  McCord,  36  111. 
214.     Kan. — Sharon  Town  Co.  v.  Mor- 
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jury  f^  though  the  issues  may  be  segregated  for  determination.*'^  How- 
ever, the  various  parties  do  not  join  in  one  complaint  unless  jointly 
interested,'"'^  The  ordinary  rules  as  to  multifariousness''^  and  misjoinder 
of  distinct  causes  of  action/''  and  of  parties/^  cannot  be  applied  in 
strictness  to  proceedings  to  foreclose  mechanic's  liens.  Distinct  causes 
of  action  may   be  joined  in  one  suit^-   by  the   plaintiff,'''  or  other'* 


ris,  39  Kan.  377,  18  Pac.   230.     Mont. 
Mason  r.  Germaine,  1  Mont.  263. 

66.  Sharon  Town  Co.  V,  Morris,  39 
Kan.  377,  IS  Pac.  230. 

67.  Daly  v.  Lahontan  Mines  Co., 
39  Nev.  14,  151  Pae.  514,  158  Pac. 
2So;  Wheeler  r.  Ralph,  4  Wash.  617, 
30  Pac.  709.  See  Harrington  v.  Miller, 
4  Wash.  SOS,  31   Pac.  325. 

Separate  judgments,  see  irifni;  XVI. 

68.  Bush  V.  Connelly,  33  111.  447; 
Wci.Ue  V.  Elgin,  J.  &  E.  Ry.  Co.,  152 
m.  App.  292;  Northwestern  M.  A. 
Assn.   v.  McPherson,  23  Ind.  App.  250, 

54  N.  E.   130. 

[a]  The  proper  practice  is,  for  one 
to  file  a  j)otition  and  the  others  to 
intervene,  where  the  claims  are  sep- 
arate and  distinct.  Weidle  v.  Elgin, 
J.  &  E.  Ry.  Co.,  152  111.  App.  292.  See 
infra,  X,  C. 

[b]  Remaining  claimants  may  be 
joined  as  defendants;  or  if  separate 
actions  are  begun,  they  may  be  con- 
solidated. Northwestern  M.  A.  Assn. 
V.  McPherson,  23  Ind.  App.  250,  .54 
N.  E.  130.  See  infra,  X,  B,  2;  XJ, 
C,  1;  XT,  D,  1. 

69.  Wade  v.   Wyker,   171    Ala.   466, 

55  So.  141. 

70.  Ala. — Trammell  V.  Hudmon,  78 
Ala.  222.  Fla. — West  v.  Grainger,  46 
Fla.  257,  .35  So.  91.  Mo. — ^Benning  V. 
Farmers  Bank  of  Odessa  (Mo.  App.), 
190  S.  W.  983;  Hill  v.  Chowning,  Scott 
&  Co.,  93  Mo.  App.  620,  67  S.  W. 
750.  N.  J. — Culver  v.  Lieberman,  69 
N.  .1.  L.  341,  55  Atl.  812.  Wash. 
Evans  v.  Goist,  90  Wash.  100,  155  Pac. 
780. 

71.  Hill  V.  Chowning,  Scott  &  Co., 
93  Mo.  App.  620,  67  S.  W.  750.  See 
infra,  XT. 

[a]  Joint  interest  is  not  requisite 
in  order  to  justify  joinder  of  defend- 
ants. Hill  r.  Chowning,  Scott  &  Co., 
93  Mo.   App.   620,   67  S.  W.  750. 

7a.  Conn.— Fitch  v.  Baker,  23  Conn. 
563.  D.  C. — Emack  v.  Rushenberger, 
8  App.  Cas.  249.  Mo. — Hill  r.  Chown- 
ing, Scott  &  Co..  93  Mo.  App.  620,  67 
S.     W.     7:";o.       N.     Y.— Hilton     Bridge 
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Const.  Co.  V.  New  York  Cent.  &  H.  R. 
R.  Co.,  145  N.  Y.  390,  40  N.  E.  86. 
N.  C— Lumber  Co.  r.  Sanford,  112 
N.  C.  655,  16  S.  E.  849.  Wash.— Peter- 
son V.  Dillon,  27  Wash.  7S,  67  Pae. 
397. 

[a]  Separate  claims  against  the 
owner  and  contractor  may  be  enforced 
in  the  same  suit  (Trammell  v.  Hud- 
mon, 78  Ala.  222;  Brockett  Cement 
Co.  r.  Lo«,Mn,  1S7  Mo.  App.  .'i22,  173 
S.  W.  727),  but  not  in  all  jurisdic- 
tions. Commercial  Sash  Sc  Door  Co. 
r.  Thompson,  17  Pa.  Dist.  996;  Robin- 
son r.  Davis,  8  Del.  Co.  (Pa.)  237. 
See  Bohn  r.  Wilson,  53  Ore.  490,  101 
Pac.  202. 

[b]  The  mere  fact  that  separate 
liens  are  filed  by  the  same  person  docs 
not  determine  that  there  shall  be  more 
than  one  suit.  Ala. — Wade  r.  Wyker, 
171  Ala.  466,  .55  So.  141.  Conn.— Fitch 
r.  Baker,  23  Conn.  563.  Kan.— See 
Van  Laer  r.  Kansas  T.  Brick  Wks., 
56  Kan.  545,  43  Pac.  1143.  Me.— Baker 
V.  Fessenden,  71  ATe.  292. 

[c]  If  statute  prohibits  joinder  of 
any  other  cause  of  action  with  the 
equitable  one  to  enforce  the  lien,  and 
the  petition  sets  forth  a  legal  action 
as  well,  the  plaintiff  must  elect  on 
which  he  will  proceed.  iSweetzer  r. 
Harwick,  67   Iowa  488,   25   N.   W.   744. 

73.  AJa.— Wade  r.  Wyker,  171  Ala. 
466,  55  So.  141;  Lavergne  r.  Evans 
Bros.  Const.  Co.,  166  Ala.  289,  52  So. 
318;  Trammell  r.  Hudmon,  78  Ala. 
222.  Fla.— West  r.  Grainger,  46  Fla. 
257,  35  So.  91.  Mo. — Brockett  Cement 
Co.  r.  Logan,  187  ^lo.  App.  322,  173 
S.  W.  727.  N.  Y.— Tisdale  r.  Moore, 
8  Hun  19.  Wash.— Evans  r.  Goist,  90 
Wash.  100,  155  Pac.  780;  .Tames  v. 
Brainard-.Tackson  &  Co.,  64  Wash.  175, 
116   Pac.   633. 

[a]  A  mechanic's  lien  and  mortgage, 
held  by  the  same  person,  may  lie  fore- 
closed in  the  same  .suit.  .Tames  r. 
Brainard-.Tackson  &  Co.,  64  Wash.  175, 
116   Pac.   633. 

74.  Cal. — Nordstrom  v.  Corona  City 
Water  Co.,  15-5  Cal.  206,  100  Pac.  242, 
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parties  to  the  suit,  when  the  claims  are  against  the  same  propertj''/" 
Liens  upon  separate  parcels  of  property  owned  by  different  persons 
cannot  be  joined  in  a  single  action.^^  But  where  the  liens  arise  under 
a  single  building  contract  they  may  be  foreclosed  in  one  action  under 
some  statutes ;"  thus  where  owners  in  severalty  of  contiguous  lots  join 
in  one  contract  for  one  building  thereon,  they  may  be  joined  in  one 
suit  to  foreclose  the  lien  on  the  property  as  a  whole. ^** 

B.     Separate    Actions.  —  1.      Generally.  —  Unless    prohibited   by 
statute/*  a  lien  claimant  may  maintain  his  separate  action,®°  though 


132  Am.  St.  Eep.  81.  Ill.^Schnell  V. 
Clements,  73  111.  613;  Weidle  v.  Elgin, 
J.  &  E.  By.  Co.,  152  111.  App.  292. 
N.  J. — People's  B.  &  L.  Assn.  v.  Van- 
iewsky,  85  N.  J.  Eq.  551,  96  Atl.  1074; 
Culver  V.  Lieberman,  69  N.  J.  L.  341, 
55   Atl.   812. 

[a]  A  cross  bill  for  accounting, 
against  the  owner  and  another  sub- 
contractor who  has  filed  no  lien,  can- 
not be  maintained  by  the  contractor 
when  made  a  party  to  a  subcontrac- 
tor's suit.  Gist  V.  Virginian  Ry.  Co. 
(W.  Va.),  90  S.  E.  554. 

Cross  bill  or  cross  complaint  by  de- 
fendant, see  infra,  XII,  B,  2. 

75.  Ala. — Trammell  v.  Hudmon,  78 
Ala.  222.  m.— Schnell  v.  Clements,  73 
111.  613.  Wash.— Evans  v.  Goist,  90 
Wash.   100,  155  Pac.   780. 

[a]  Lien  not  prejudiced  where  de- 
mand arose  from  two  contracts  when 
property  improved  and  rights  grow- 
ing out  of  the  agreements  are  iden- 
tical. Alabama  State  Pair  v.  Ala- 
bama Gas  Co.,  131  Ala.  256,  31  So. 
26;  Fitch  v.  Baker,  23  Conn.  563. 

[b]  Liens  on  entire  and  on  part  of 
tract  may  be  enforced  in  one  action. 
Van  Laer  v.  Kansas  T.  Brick  Wks.,  56 
Kan.  545,  43  Pac.  1143. 

76.  Gorgas  v.  Douglas,  6  Serg.  &  E. 
(Pa.)  512;  Smith  v.  Klinger,  9  Pa. 
Co.  Ct.  301;  Butler  &  Co.  V.  Eivers,  4 
R.  I.  38. 

77.  la.— ^See  Curie  v.  Wright,  140 
Iowa  651,  119  N.  W.  74.  Md.— Plum- 
mer  v.  Eckenrode,  50  Md.  225.  N.  J. 
People's  B.  &  L.  Assn.  v.  Vaniewsky, 
85  N.  J.  Eq.  551,  96  Atl.  1074;  Cul- 
ver V.  Lieberman,  69  N.  J.  L.  341,  55 
Atl.  812. 

78.  La. — Johnson  v.  Weinstock,  31 
La.  Ann.  698,  702.  Minn. — Kinney  v. 
Mathias,  81  Minn.  64,  83  N.  W.  497. 
Tex. — 'Carter  Lbr.  Co.  v.  Simpson,  83 
Tex.  370,  18  S.  W.  812.  Wis.— Treat 
Lumb.  Co.  V.  Warner,  60  Wis.  183,  18 
N.  W.  747. 


See  supra,  II,  G,  5. 

79.  Md.— Kelly  v.  Gilbert,  78  Md. 
431,  28  Atl.  274.  Minn.— Miller  v.  Con- 
dit,  52  Minn.  455,  55  N.  W.  47.  Nev. 
See  Hunter  &  Co.  v.  Truckee  Lodge, 
14  Nev.  24.  Wash. — Lavanway  v. 
Cannon,  37  Wash.  593,  79  Pac.  1117; 
Nason  i\  Northwestern  M.  &  P.  Co., 
17  Wash.  142,  49  Pac.  235.  Wis.— Fish 
Co.  V.  Young,  127  Wis.  149,  106  N.  W. 
795. 

[a]  Departure  from  the  strict  letter 
of  the  statute  in  the  matter  of  prac- 
tice is  not  jurisdictional,  if  consolida- 
tion is  seasonably  made.  Miller  v.  Con- 
dit,  52  Minn.  455,  55  N.  W.  47. 

[b]  Those  who  refuse  to  set  up 
their  liens,  have  proceedings  in  per- 
sonam as  the  only  remaining  remedy. 
Kelly  V.  Gilbert,  78  Md.  431,  28  Atl. 
274. 

80.  Md. — Wilson  v.  Merryman,  48 
Md.  328.  Mass.— iSexton  v.  Weaver, 
141  Mass.  273,  6  N.  E.  367.  Mont. 
Boucher  v.  Powers,  29  Mont.  342,  74 
Pac.  942.  Neb.— Wakefield  v.  Van 
Dorn,  53  Neb.  23,  73  N.  W.  226.  N.  Y. 
Egan  V.  Laemmle,  5  Misc.  224,  25  N. 
Y.   Supp.   330,  54  N.  Y.   St.   789. 

[a]  "Each  creditor  sues  for  him- 
self alone,  and  not  in  behalf  .  .  . 
of  others;  .  .  .  they  are  not  obliged 
to  accept  the  benefit,  but  can  rely 
upon  their  individual  suits,  though  they 
may  obtain  no  benefit  from  them,  un- 
less the  first  suit  should  be  determined 
without  a  decree  for  a  sale."  Sexton 
V.  Weaver,  141  Mass.  273,  6  N.  E. 
367. 

[b]  The  rule  against  "splitting  de- 
mands" does  not  apply  in  mechanic's 
lien  cases.  Aimee  Eealty  Co.  v.  Haller, 
128  Mo.  App.  66,  106  S.  W.  588; 
Boucher  v.  Powers,  29  Mont.  342,  74 
Pac.  942. 

[c]  Actual  notice  of  prior  suit  does 
not  require  one  to  intervene.  Wake- 
field V.  Van  Dorn,  53  Neb.  23,  73  N. 
W.  226. 


Vol.  XIX 


642 


MECHAXICS'  LIENS 


he  have  notice  of  a  pending  action.**^  Pendency  of  other  snits  cannot 
be  urged  as  a  matter  of  di-fense,'-  unless  the  statute  requires  all  claim- 
ants to  join  in  the  first  suit  filed.'^ 

2.  Consolidation.  —  When  it  appears  that  other  lien  suits  are  pend- 
ing* the  rcmedv  is  to  move  for  a  consolidation,*^''  or  cause  the  other 
clai'niaiits  to  interplead.^^  The  rule  is  gi-neral  that  separate  mechanic's 
lion  suits  may  be  (■onsolidated,^''  even  though  in  chancery."  In  a  num- 
ber 01  states\he  autliority  to  consolidate  is  specially  given  by  statute ;«* 
but  it  may  be  a  matter  of  diseretion  with  the  eourt.^'' 

C.    Intervention.  —  The  right  and  manner  of  intervention  is  usual- 


'  [d]  One  not  made  a  party  to  a  for- 
mei  action,  is  not  barred  from  main- 
taining,' his  separate  suit  to  foreclose 
his  lien.  Md.— McKim  v.  Mason,  3 
Md.  Ch.  187,  212.  Miss. — Buntyn  v. 
Shippers'  Conip.  Co.,  63  Miss.  94.  Utah. 
Elwell  i;.  Morrow,  28  Utah  278,  78 
Pac.  60o. 

81.  Md.— Wilson  v.  Merryman,  48 
Md.  32S.  Mass.— Sexton  v.  Weaver, 
141  ilass.  273,  6  N.  E.  367.  Neb. 
Wakefield  v.  Van  Dom,  53  iNeb.  23,  73 
N.  W.  226. 

[a]  The  privilege  must  he  claimed 
on  return  of  the  writ,  or  it  comes  too 
late.  Wilson  v.  Merryman,  48  Md. 
328. 

[b]  Though  notified  to  appear,  lien 
creditors  are  not  obliged  to  come  in; 
and  one  may  maintain  his  own  suit 
after  judgment  for  defendant  in  a 
suit  commenced  by  a  different  cred- 
itor,— though  notice  was  given  to  all 
kindred  lien  claimants.  Sexton  v. 
Weaver,   141   Mass.   273,  6  N.   E.   367. 

82.  Ga. — Tuck  V.  Moss  Mfg.  Co., 
127  Ga.  729,  56  S.  E.  1001.  lU.— ^ran- 
quist  V.  Western  Tube  Co.,  240  111. 
132,  88  N.  E.  468;  Thielman  V.  Carr, 
75  111.  385.  N.  Y.— Egan  r.  Laemmle, 
5  Misc.  224,  25  N.  Y.  Supp.  330,  54 
N  Y.  St.  789.  Wash. — See  Lavanway 
V.  Cannon,  37  Wash.  593,  79  Pac.  1117. 

83.  Fish  Co.  v.  Young,  127  Wis. 
149,  106  N.  W.  795. 

84.  111.— Thielman  v.  Carr,  75  111. 
385.  Minn.— Miller  v.  Condit,  52  Minn. 
455,  55  N.  W.  47.  N.  Y.— Egan  v. 
Laemmle,  5  Misc.   224,  25  N.  Y.  Supp. 

330,  54  N.  Y.  St.   789. 

85.  Tuck  r.  Moss  Mfg.  Co.,  127  Ga. 
729,  .56  S.  E.  1001. 

86.  111. — Granquist  V.  Western  Tube 
Co.,  240  Til.  132,  88  N.  E.  468;  Schnell 
r.  Clomonts,  73  111.  613.  Wash.— Wheel- 
er V.  Ralph,  4  Wash.  617,  30  Pac.  709. 
Wis. — Allis    r.    ^rcadow    Springs    Diat. 
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Co.,  67  Wis.  10,  29  N.  W.  543,  30  N.  W. 
300. 

[a]  Each  claim  is  tried  on  its  own 
merits,  after  a  consoliilation.  Harring- 
ton v.  Miller,  4  Wash.  808,  31  Pac. 
325. 

[b]  Suits  to  enforce  and  to  prevent 
enforcement  of  lions  on  tlio  s;iine  prop- 
erty may  bo  consolidated  in  equity. 
Peterson  r.  Dillon,  27  Wash.  78,  67  Pac. 
397. 

87.  Springer  r.  Kroesehell,  161  111. 
358,  43  N.  E.  1084;  Thielman  V.  Carr, 
75  111.  385;  Schnell  r.  Clements,  73 
111.  G13. 

88.  Cal.— Miller  v.  Carlisle,  127  Cal. 
327,  59  Pac.  785.  Idaho. — Smith  v. 
Faris-Kesl  Const.  Co.,  27  Idaho  407, 
150  Pac.  25.  Ind. — Northwestern  M.  A. 
Assn.  r.  McPherson,  23  Ind.  Api".  250, 
54  N.  E.  130.  Minn.— Miller  r.  Con. lit, 
52  Minn.  455,  55  N.  W.  47.  Nev. 
Dalv  r.  Lahontan  Mines  Co.,  39  N<'v. 
14,  "151  Pac.  514,  158  Pac.  285.  N.  Y. 
Mellen  v.  Athens  Hotel  Co.,  149  App. 
Div.  534,  133  N.  Y.  Supp.  1079;  Ilinkle 
V.  Sullivan,  108  App.  Div.  316,  95 
N.  Y.  Supp.  788.  N.  D.— Dakota  Sash 
&  Door  Co.  V.  Brinton,  27  N.  D.  39, 
145  N.  W.  594.  Tenn. — De  Soto  Lum- 
ber   Co.    V.    Loeb,    110    Tenn.    251,    75 

S.  W.  1043. 

[a]  The  later  suit  should  be  con- 
solidated with  prior  one.  Paly  r.  La- 
hontan Mines  Co.,  39  Nov.  14,  151  Pac. 
514,  158  Pac.  285;  Ilinkle  r.  Sullivan, 
108  App.  Div.  316,  95  N.  Y.  Sujip. 
788. 

[b]  If  in  different  coHTts.  that  last 
filed  should  he  removed  to  the  court 
in  which  the  first  suit  was  instituted, 
or  the  reverse,  at  the  court's  option. 
De  Sofa  Lhr.  Co.  v.  Loeb,  110  Tenn. 
251,  75  S.  W.  1043. 

89.  Dahlborg  v.  Wyzanski,  175  Mass. 
34,  58  N.  E.  593;  Whalen  v.  Eagle 
Lime  Products  Co.,  155  Wis.  26,  143 
N.  W.  689. 
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ly  regulated  by  the  lien  statiites,°°  but  if  not,  the  general  rule  applies.^^ 
If  there  is  a  statute  authorizing  interventions,  only  those  within  its 
terms  may  intervene.^-  When  one  claimant  has  filed  suit  to  enforce  a 
mechanic's  lien,  all  other  holders  of  similar  liens  are  almost  univer- 
sally permitted  to  intervene  and  set  up  their  claims.^^  A  mere  right 
of  action  against  the  defendant  without  right  of  lien  is  not  ground  for 
intervention,^*  l)ut  those  having  an  interest  in  the  validity  of  the  judg- 
ment may  ordinarily  intervene.^^  Subsequent  purchasers,  when  not 
necessary  parties,  may  intervene  to  protect  their  interests,^^  and  so 
may  subsequent  incumbrancers^''  and  prior  mortgagees/'^ 

XI.     PARTIES.  —  A.     In    General,  —  Where   the   foreclosure   is 
not  by  a  special  proceeding,  but  by  an  ordinary  civil  action,  the  same 


90.  See  the  statutes  and  the  cases 
infra,  this  section. 

91.  Pool  V.  Sanford,  52  Tex.  621. 
Compare   14   Standard   Proc.    289,   290, 

[aj  Intervenor  must  have  such 
right  as  would  entitle  him  to  recover, 
if  he  had  brought  the  action,  or  as 
would  defeat  it,  in  whole  or  in  part, 
if  brought  against  him.  Pool  v.  San- 
ford, 52  Tex.  621. 

92.  Pagnacco  v.  Faber,  224  Pa.  18, 
73  Atl.  172. 

93.  Cal. — Mars  v.  McKay,  14  Cal. 
127.  Colo. — Branham  i'.  Nye,  9  Colo. 
App.  19,  47  Pac.  402.  HI.— Weidle  v. 
Elgin,   J.    &   E.   Ey.    Co.,   152   111.   App. 

292.  Mich. — Little  Co.  v.  Hazen  Co., 
185  Mich.  316,  152  N.  W.  95.  Mont. 
Cook  i;.  Gallatin  K.  Co.,  28  Mont.  340, 
72  Pac.  678.  Wash. — Lavanway  r.  Can- 
non, 37  Wash.  593,  79  Pac.  1117.  Wis. 
Warren-Webster  &  Co.  v.  Beaumont 
Hotel  Co.,  151  Wis.  1,  138  N.  W.  102. 
^  [a]  Formal  petition  in  intervention 
not  necessary.  See  Elliott  i'.  Ivers,  6 
Nev.    287. 

>  Necessity  of  intervening  before  ex- 
piration of  statutory  period  for  enforc- 
ing lien,  see  supra,  VIII,  C,  1  and  2. 
[b]  It  is  -within  the  court's  dis- 
cretion to  allow  interventions  to  en- 
force liens  growing  out  of  contracts 
of  a  different  nature.  Washington 
Rock  Plaster  Co.  v.  Johnson,  10  Wash. 
445,   39   Pac.    115. 

94.  Mont. — ^Cook  v.  Gallatin  R.  Co., 
28  Mont.  340,  72  Pac.  678.  Tex.— Gulf 
&  B.  V.  R.  Co.  V.  Winder,  26  Tex.  Civ. 
App.     263,     63     S.     W.     1043.       Wasli. 

Washington  Rock  Plaster  Co.   v.  John- 
son, 10  Wash.  445,  39  Pac.   115. 

95.  Lookout  Lumber  Co.  v.  Mansion 
Hotel  &  Ry.  Co.,  109  N.  C.  658,  14 
S.  E.  35;  In  re  Imperial  Eef.  Co. 's 
Appeal,    149    Pa.    139,    24     Atl.     161; 


Shannon  v.  McDuffee,  2  Pa.  Dist.  230. 

[a]  Prior  mortgagees  have  no  right 
to  intervene.  Haney  v.  Moorehead,  61 
not  establish  a  lien  against  them. 
Watts  Bros.  &  Co.  v.  Eckels,  11  Pa. 
Dist.  570,  26  Pa.  Co.  Ct.  439;  Wrig- 
ley  r.  Mahaffey,  5  Pa.  Dist.  389. 

[b]  Terre  tenants  may  intervene 
and  file  affidavits  of  defense.  Johns 
r.  Bolton,  12  Pa.  339;  Grove  V.  Lewis, 
17  Pa.  Co    Ct.  452. 

[c]  An  insurer  of  title  has  no  right 
to  intervene  where  the  judgment  does 
Pa.  Super.  187. 

[d|  Where  mortgagees'  rights  will 
be  affected  by  the  judgment,  they  are 
entitled  to  appear  and  defend.  Kan. 
Johnson  v.  Keeler,  46  Kan.  304,  26 
Pac.  728.  Md.— Carson  v.  White,  6 
Gill  17.  Pa.— McAdam  v.  Bailey,  1 
Phila.   297. 

[e]  Holder  of  unrecorded  assign- 
ment of  mortgage  may  intervene  where 
no  one  has  been  injured  by  failure  to 
record  the  transfer.  Erving  v.  Phelps 
&  B.  Windmill  Co.,  52  Kan.  787,  35 
Pac.  800. 

96.  Mass. — Curtis  &  Pope  Lumber 
Co.  V.  Wolmer,  213  Mass.  456,  100 
N.  E.  670;  Thaxter  v.  Williams,  14 
Pick.  49.  Mo. — ^Clark  v.  Brown,  25  Mo. 
559.  Pa.— Shannon  17.  McDuffee,  2  Pa. 
Dist.  230.  Wis,— Rice  v.  Hall,  41  Wis. 
453. 

97.  Cal.— Hocker  v.  Kelley,  14  Cal. 
164.  Md.— Smith  v.  Shaffer,  46  Md. 
573.  Pa.— McAdam  v.  Bailey,  1  Phila. 
297. 

See  infra,  XI,  D,  2. 

[a]  There  is  no  absolute  right  in  a 
subsequent  mortgagor  to  intervene, 
and  he  may  not  delay  trial  to  do  so. 
Hocker  v.  Kelley,   14   Cal.   164. 

98.  Walker  v.  Hauss-Hijo,  1  Cal. 
183. 
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rule  as  to  parties  applies  as  in  other  similar  eases.^^  That  the  statute 
names  parties  who  must  be  joined,  does  not  generally  preclude  making 
other  parties  Avhcn  necessary  for  a  complete  determination  of  the 
action/  The  equitable  rule,  that  all  parties  interested  may  be  joined, 
prevails  where  the  lien  is  enforced  as  if  in  equity.-  and  this  is  the  rule 
by  statute  in  inany  states."*  Thus  a  lessee.*  or  terre  tenant,^  or  holder  of 
a* tax  deed,®  is  a  proper  party,  if  his  interest  is  affected.  Those  who 
have  parted  with  their  interest  before  suit  filed  are  generally  not  neces- 
sary parties  so  far  as  the  foreclosure  is  concerned.''  Likewise  persons 
acquiring  rights,^  other  than  mechanic's  liens.^  after  the  foreclosure 
proceeding  is  commenced,  are  not  necessary  parties. 

B.  Parties  Plaintiff.  —  1.  In  General.  —  Statutes  sometimes 
provide  that  all  holders  of  mechanic's  liens  may  join  as  plaintiffs  in 
the  same  action.^"  In  rem  proceedings,^^  as  well  as  in  common  law 
actions,^^  joint  contractors  and  partners  must  join.*^     If  the  contract 


99.  Finlayson  v.  Crooks,  47  Minn, 
74,  49  N.  W.  398;  Becker  V.  Hopper, 
2-3  Wyo.  209,  147  Pae.  1085.  See  gen- 
erally the  title   "Parties," 

1.  Mass. — Thaxter  r.  Williams,  14 
Pick.  49.  Minn. — Finlayson  v.  Crooks, 
47  Minn.  74,  49  N.  W.  398.  Mo. 
McLundie  v.  Mount,  145  Mo.  App.  660, 
123  S.  W.  966.  N.  Y.— Williams  r. 
Edison  Elect.  Ilium.  Co.,  16  N.  Y,  Supp. 
857,  43  N.  Y.  St.  126.  Va.— Monk  v. 
Exposition,  etc.  Corp.,  Ill  Va.  121,  68 
S.  E.  280.  W.  Va.— Grant  v.  Cumber- 
land Val.  Cement  Co.,  .58  W.  Va.  162, 
52  S.  E.  36.  Wis.— Warren-Webster 
&  Co.  V.  Beaumont  Hotel  Co.,  151  Wis. 
1,  138  N.  W.   102. 

2.  Ala. — Wimberly  «.  Mayberry,  94 
Ala.  240,  10  So.  157,  14  L.  R.  A.  305. 
Del. — Carswell  v.  Patzowski,  4  Penne. 
403,  55  Atl,  342.  Me.— Witham  v. 
Wing,  108  Me.  364,  81  Atl.  100.  Tex. 
Adams  r.  Cook,  55  Tex.  161;  Waldrotf 
r.  Scott,  46  Tex.  1.  Wis. — Milwaukee 
Structural  Steel  Co.  v.  Borun,  164  Wis. 
502,  159  N.  W.  811,  162  N.  W.  424; 
Treat  Lumb.  Co.  v.  Warner,  60  Wis. 
183,  18  N.  W.  747. 

3.  See  the  statutes  and  the  follow- 
ing oases:  Ala. — Young  &  Co.  r.  Stoutz 
&  Co.,  74  Ala.  574.  D.  C. — Lefler  v. 
Forsberg,  1  App.  Cas.  36.  111.— Race 
r.  Sullivan,  1   111.  App.  94. 

Incumbrancers  and  lienors,  see  infra, 
XI,  D. 

4.  Cascaden  v.  Wimbish,  161  Fed. 
241,  88  C.  C.  A.  277;  Kling  v.  Rail- 
way Construction  Co,,  4  Mo.  App.  574. 
See  infra.  XT,  C,  2. 

5.  Johns  i;.  Bolton,  12  Pa.  339; 
Grove    i\    Lewis,    17    Pa.   Co.   Ot.   452. 
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6.  Glos  V.  O'Brien  Lbr,  Co.,  183  111. 
211,  55  N.  E.  712. 

7.  U.  S.— Harrison  &  H.  I.  Co.  V. 
Council  Bluffs  City  W.  W.  Co.,  25  Fed. 
170.  Tex. — Kahlcr  r.  Carruthers,  18 
Tex.  Civ.  App.  216,  45  S.  W.  160. 
Wash. — Harrington  v.  Miller,  4  Wash. 
808,  31  Pac.  325. 

See  infra,  XI,  C,  2;   XVII. 

8.  Oolo, — C'arnell  v.  Conine-Eaton 
Lbr.  Co.,  9  Colo.  App.  22i5,  47  Pac. 
912.  HI. — Mosier  v.  Flanner-Miller 
Lumb.  Co.,  66  111.  App.  630.  Neb. 
Harrington  v.  Latta,  23  Neb.  84,  36 
N.  W.  364.  N.  Y.— Suvdam  r.  Holden, 
11   Abb.  Pr.   (N.   S.)    329,  note. 

9.  Wakefield  v.  Van  Dorn,  53  Neb, 
23,  73  N,  W.  226;  Suydam  r.  Holden, 
11   Abb.   Pr.   N.   S.    (isf.   Y.)    329,   note. 

10.  Cal. — Barber  r.  Reynolds,  33 
Cal.  497.  Colo. — Branham  r.  Nye,  9 
Colo.  App.  19,  47  Pac.  402.  Wis.— W.ar- 
ren-Webster  &  Co.  v.  Beaumont  Hotel 
Co.,   151    Wis.   1,   138   N.   W.   102. 

See  supra,  X,  A.  Com^pare  infra, 
XI,  D,  1. 

fa]  Subcontractors  with  separate 
and  distinct  claims  cannot  join  in  the 
same  jjetition.  Weidle  »".  Elgin,  J,  & 
E.   Ry,  Co.,  152  111.  App.  292. 

11.  Rockwood  r.  Walcott,  3  Allen 
(Mass.)    458. 

12.  Rockwood  V.  Walcott,  3  Allen 
(Mass.)  458;  Ricker  r.  Schadt,  5  Tex. 
Civ.  App.  460,  23  S.  W.  907. 

13.  Mass. — Rockwood  v.  Walcott,  3 
Allen  458.  Mo.— Miller  r.  Hoffman,  26 
Mo.  App.  199;  Hammersmith  v.  Hilton, 
8  Mo.  App.  564.  Tex. — Ricker  v. 
Schadt,  5  Tex.  Civ,  App,  460,  23  S. 
W,  907. 
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was  made  in  the  name  of  one  partner,  but  for  the  benefit  of  the  firm, 
the  members  are  proper  parties,^^  though  it  was  not  disclosed  that  he 
was  acting  for  the  firm  ;^^  but  the  contracting  party  may  also  file  the 
lien  and  foreclose  in  his  own  name.^" 

2.  After  Assignment.  —  The  propriety  and  effect  of  assignment  is 
treated  elsewhere  in  this  article. ^^ 

C.  Paeties  Defendant.  —  1.  In  General.  —  The  statutes  usually 
provide  for  the  joinder  of  certain  parties/^  and  classes  of  persons,;^^ 
as  defendants. 

The  contractor's  bondsman  may  be  joined  under  the  equity  rule,^°  or 
by  the  special  terms  of  the  statute.^^ 

Persons  who  are  not  served,  and  do  not  appear,  are  not  parties  though 
they  are  referred  to  as  defendants  in  the  pleadings  ;^^  and  a  continu- 
ance should  be  granted  for  service,^-''  but  the  trial  will  not  be  delayed 
to  bring  in  a  mere  assignee  of  a  mechanic's  lien  claim.^* 

2.     The  Owner.  —  The  owner  of  the  property,^^  or  interest  sought 


See  generally  11  Standard  Peoc. 
963,  9i65. 

[a]  On  death  of  partner,  the  re- 
maining member  may  register  claim 
and  sue  in  his  own  name,  where  the 
claim  and  remedy  survives  to  him. 
Davis  V.  Church,  1  Watts  &  S.  (Pa.) 
240.  See  generally  the  title  "Partner- 
shipi." 

14.  Lombard  v.  Johnson,  '^6  111.  599; 
Wahlstrom  v.  Trulson,  165  Mass.  429, 
43  N.  E.  183.  See  the  title  "Partner- 
ship." 

15.  Wahlstrom  v.  Trulson,  165  Mass. 
429,  43  N.  E.  183. 

16.  Hooker  v.  McGlone,  42  Conn.  95, 
101;   Gilbert  V.  Fowler,  116  Mass.  375. 

17.  See  infra,  XVII. 

18.  Schaeffer  v.  Lohman,  34  Mo. 
68;  Jacobus  v.  Mutual  B.  L.  Ins.  Co., 
27  N.  J.  Eq.  604.  See  supra,  XI,  B, 
1,  and  infra,  this  section. 

[a]  A  mere  agent  through  whom 
purchases  were  made,  is  not  a  proper 
party.     Hooper  v.   Flood,   54   Cal,   218. 

19.  Ala. — ^Jefferson  County  Sav. 
Bank  v.  Barbour,  191  Ala.  238,  68  So. 
43;  Walker  v.  Daimwood,  80  Ala.  245; 
Chandler  v.  Hanna,  73  Ala.  390.  Me. 
Witham  v.  Wing,  108  Me.  364,  81  Atl. 
100.  Mich.— Little  Co.  v.  Hazen  Co., 
185  Mich.  316,  152  N.  W.  95.  N.  J. 
Cox  V.  Flanagan  (N.  J.  Eq.),  2  Atl.  330. 

20.  Little  Co.  v.  Hazen  Co.,  185 
Mich.  316,  152  N.  W.  95;  Yawkey- 
Crowley  Lumb.  Co.  v.  De  Longe,  157 
Wis.  390,  147  N.  W.  334;  Warren- 
Webster  &  Co.  V.  Beaumont  Hotel  Co., 
151  Wis.  1,  138  N.  W.  102. 

21.  Little    Co.   V.   Hazen    Co.,    185 


Mich.  316,  152  N.  W.  95.  See  gen- 
erally the  titles  "Indemnity;"  "Prin- 
cipal and  Surety." 

22.  Ga. — Griffin  Bros.  V.  Gainesville 
Iron  Works,  144  Ga.  840,  88  S.  E.  201; 
Clayton  v.  Farrar  Lbr.  Co.,  119  Ga.  37, 
45  S.  E.  723.  ni.— Eace  v.  Sullivan,  1 
111.  App.  94.  la. — Vreeland  v.  Ells- 
worth, 71  Iowa  347,  32  N.  W.  374. 
Minn. — Hakanson  v.  Gunderson,  54 
Minn.  499,  56  N.  W.  172,  40  Am.  St. 
Rep.  354;  Northwestern  C.  &  C.  Pave- 
ment Co.  V.  Norwegian  Seminary,  43 
Minn.  449,  45  N.  W.  868. 

Compare  New  Home  Lumb.  Co.  V. 
Ryal  (Okla.),  156  Pac.  637. 

23.  Julius  V.  Callahan,  63  Minn.  154, 
65  N.  W.  267;  Northwestern  C.  &  C. 
Pavement  Co.  v.  Norwegian  Seminary, 
43  Minn.  449,  45  N.  W.  808;  Schulen- 
burg  V.  Werner,  6  Mo.  App.  292. 

24.  Mulligan  v.  Vreeland,  88  Hun 
183,  34  N.  Y.  Supp.  990,  69  N.  Y. 
St.  51. 

25.  Ala. — Hughes  v.  Torgerson,  96 
Ala.  346,  11  So.  209,  38  Am.  St.  Rep. 
105,  16  L,  R.  A.  600;  Roman  v.  Thorn, 
83  Ala.  443,  3  So.  759.  Colo.— Bran- 
ham  V.  Nye,  9  Colo.  App.  19,  47  Pac. 
402.  Del.— Carswell  v.  Patzowski,  4 
Penne.  403,  55  Atl.  342.  Ga.— West- 
ern &  A.  R.  Co.  V.  Tate,  129  Ga.  526, 
59  S.  E.  266;  Williams  v.  Chatham 
Real  Estate  &  Imp.  Co.,  13  Ga.  App. 
42,  78  S.  E.  869.  Ind.— Marvin  v.  Tay- 
lor, 27  Ind.  73.  la. — Keller  v.  Tracy, 
11  Iowa  530.  Kan. — Lang  v.  Adams, 
71  Kan.  309,  80  Pac.  593;  Stough  v. 
Badger  Lumb.  'Co.,  70  Kan.  713,  79 
Pac.  737.     La. — Johnson  v.  Weinstock, 
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to  be  subjected,*"  is  an  essential  party  to  an  effective  foreclosure."  A 
trustee  boldin^r  the  legal  title  to  real  estate  for  a  corporation,-^  or  un- 
incorporated association,-*  is  a  necessary  party. 

An  owner  or  person  interested  in  the  land,  whose  interest  would  not 
be  aft'ected  by  the  proceedings  need  not  be  joined.^" 


31  La.  Ann.  695,  702.  Md.— Ortwine 
r.  Caskcv,  43  Md.  134.  Mass.— Thax- 
ter  r.  Williams,  14  Pick.  49.  Mo. 
McLimdie  v.  Mount,  145  Mo.  App.  660, 
l'>3  S.  W.  966.  Neb.— Green  r.  San- 
ford,  34  Neb.  363,  51  N.  W.  967.  N.  J.' 
Cutter  r.  Kline,  35  N.  J.  Eq.  534.  N.  Y. 
Moltbv  &  Sons  Co.  v.  Boland  Co.,  152 
App.  biv.  596,  137  N.  Y.  Supp.  470. 
Ore.— Bvrd  r.  Cooper,  69  Ore.  406,  139 
Pac.  104.  Pa.— Roarers  r.  Klingler,  3 
Whart.  332.  R.  I. — Hawkins  v.  Boy- 
den,  25  R.  I.  181,  55  Atl.  324.  Tenn. 
Brown  v.  Brown,  2  Sneed  431.  Wash. 
Citv  Sash  &  Door  Co.  r.  Bunn,  90 
Wa'sh.  669,  156  Pac.  854.  Wis.— Yawkey- 
Crowlev  Lumb.  Co.  v.  De  Longe,  157 
Wis.  390,  147  N.  W.  334. 

[a]  Joining  the  owner's  agent  does 
not  satisfy  the  law  as  to  parties, 
though  agent  made  the  contract.  Ro- 
man V.  Thorn,  83  Ala.  443,  3  So.  759. 

[b]  A  defunct  church  corporation 
need  not  be  joined  as  contracting  own- 
er, when  title  is  in  a  trustee.  Jen- 
nings V.  Hinkle,  81  111.  183. 

fc]  Trustee  in  bankruptcy  is  vested 
with  title  l)y  o()erati()n  of  law,  and 
therefore  must  have  notice  as  owner. 
Hawkins  r.  Boyden,  25  R.  I.  181,  55 
Atl.  324. 

[d]  In  public  improvement  cases, 
the  persons  whom  the  law  authorizes 
to  make  the  contract  are  the  proper 
parties  to  join.  McMahon  r.  10th  Ward 
School  Officers,  12  Abb.  Pr.  N.  S.  (N. 
Y.)    129. 

[e]  Inquiry  as  to  ownership  can- 
not be  limited  to  public  records,  and 
ignore  all  other  sources  of  informa- 
tion. Lang  V.  Adams,  71  Kan.  309, 
80  Pac.  593;  Erving  v.  Phelps  &  B. 
Windmill  Co.,  52  Kan.  787,  35  Pac. 
800.     See  also  Wakefield  r.  Van  Dorn, 

53  Neb.  23,  73  N.  W.  226. 

[f]  By  statute  only  record  owner 
need  be  joined.  Horn  v.  Clark  Hdw. 
Co.,  54  Colo.  522,  131  Pac.  405,  45 
L.  R.  A.   (N.  S.)   100. 

26.     Colo. — Horn  v.  Clark  Hdw.  Co., 

54  Colo.  522,  131  Pac.  405,  45  L.  R. 
A.  (N.  S.)  100.  Ga.— Williams  v.  Chat- 
ham   Real    Estate  &   Imp.    Co.,   13   Ga. 
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App.  42,  78  S.  E.  869.     Wash.— Wright 
r.   Cowie,  5   Wash.   341,  ;U    I'ac.   878. 

[  a  I  In  suit  to  foreclose  leasehold 
interest,  the  owner  of  the  fee  need  not 
be  joined,  the  term  "owner"  as  used 
in  the  statute  meaning  merely  the 
owner  of  the  interest  against  which 
the  lien  "is  sought  to  be  foreclosed. 
Horn  V.  Clark  Hdw.  Co.,  54  Colo.  522, 
131  Pac.  405,  45  L.  R.  A.  (N.  S.) 
100. 

[b]  A  joint  owner  is  properly  joined, 
to  extend  the  privilege  to  the  entire 
property,  where  the  building  was  con- 
structed under  contract  with  the  other 
joint  owner.  Johnson  r.  Weinstock,  31 
La.   Ann.   698,   702. 

[c]  The  owner  of  the  legal  estate 
alone  is  to  be  made  a  party.  Neb. 
Green  r.  Sanford,  34  Neb.  363,  51  N. 
W.  967.  N.  J. — Tompkins  r.  Horton, 
25    N.    J.    Eq.    284.      Pa.— Fourth   Ave. 

Bapt.   Church   r.   Schreiner,  88   Pa.   124. 

[d]  Legal  owner  not  indispensable 
as  a  party  in  a  foreclosure  of  an  equit- 
able interest.  Sheppard  v.  Messenger, 
107  Iowa  717,  77  N.  W.  515. 

Incumbrancers  and  lienors  as  parties, 
see   infra,  XI,  D. 

27.  Roman  v.  Thorn,  83  Ala.  443,  3 
So.   759. 

[a]  In  a  suit  on  a  contract  with 
numerous  subscribers  to  a  proposed 
corporation,  it  is  not  imjiroper  to  join 
as  ])arties  those  who  have  ])aid  their 
subscriptions,  since  the  entire  prop- 
erty may  need  to  be  sold,  and  me- 
chanic 's  liens  satisfied  out  of  the  share 
of  proceeds  of  those  who  have  not 
paid  their  subscriptions.  Hines  v.  Chi- 
cago, B.  &  M.  Co.,  115  Ala.  637,  22 
So.  160. 

28.  La  Crosse  Lumb.  Co.  v.  Grace 
M.   E.   Church,   180   111.   App.  584. 

29.  Mass. — Peabody  r.  Eastern  Meth- 
odist Society,  5  AHeii  540.  Ore.— Har- 
risburg  Lumb.  Co.  r.  Washburn,  29 
Ore.  150,  44  Pac.  390.  W.  Va.— Luns- 
ford  r.  Wren,  64  W.  Va.  458,  63  S.  E. 
308. 

30.  Shaeffer  ?'.  Weed,  8  Til.  511, 
widow  whose  dower  interest  would  not 
be  afifected.     See  Horn   r.  Clark  Hdw. 
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Where  there  has  been  a  subsequent  conveyance  of  the  property,  the  de- 
cisions are  not  in  harmony  as  to  whether  the  original  owner  who  con- 
tracted for  the  improvement,  or  the  owner  at  the  time  of  suit,  is  the 
essential  party.^^  In  some  states  the  contracting  owner  is  the  necessary 
party,^2  and  subsequent  purchasers  are  not  indispenable  or  necessary 
parties,  to  the  foreclosure,-'^'^  but  may,  nevertheless,  intervene  to  pro- 
tect their  interests.^*  But  the  rule  more  generally  adopted  is,  that  the 
present  owner  is  the  proper  party,-''^  and  the  contracting  owner  need 
not  be  joined  in  the  foreclosure  suit,^^  except  when  a  personal  judg- 
ment is  sought  against  him.^''  In  foreclosures  under  the  equity  pro- 
cedure, the  latter  rule  obtains.^^ 
On  the  death  of  the  landowner  the  suit  should  be  against  the  personal 


Co.,    54    Colo.    522,    131    Pac.    405,    45 
L.  E.  A.  (N.  S.)   100. 

[a]  On  foreclosure  of  lien  upon  an 
equitable  interest  the  foreclosure  is  not 
invalid  because  one  holding  the  legal 
title  is  not  made  a  party,  but  the  legal 
interest  is  not  in  any  manner  affected 
by  the  decree.  Sheppard  v.  Messen- 
ger, 107  Iowa  717,  77  N.  W.  515. 

31.  Carswell  v.  Patzowski,  4  Penne. 
(Del.)  403,  55  Atl.  342;  McLundie  v. 
Mount,  145  Mo.  App.  660,  123  S.  W. 
966. 

32.  Del. — Carswell  v.  Patzowski,  4 
Penne.  403,  55  Atl.  342.  Me.— Colley 
t.  Doughty,  62  Me.  501.  Mo.— Mc- 
Lundie &  Co.  V.  Mount,  145  Mo.  App. 
660,  123  S.  W.  966.  N.  H.— Cole  v. 
Colby,  57  N.  H.  98.  Pa.— Fourth  Ave. 
Baptist  Church  i\  Sehreiner,  88  Pa. 
124;  Sullivan  v.  Johns,  5  Whart.  366. 
Wis.— McCoy  r.  Quick,  30   Wis.   521. 

[a]  "Parties  to  the  contract"  as 
a  statutory  term  designating  the  par- 
ties to  the  foreclosure,  signifies  the 
parties  to  the  particular  contract  be- 
ing litigated.  McLundie  r.  Mount,  145 
Mo.  App.  660,  123  S.  W.  96i6;  Downey 
V.  Higgs,  41  Mo.  App.  215. 

33.  Del. — Carsw^ell  v.  Patzowski,  4 
Penne.  403,  55  Atl.  342.  Me.— Colley 
V.  Doughtv,  62  Me.  501.  Mo. — McLun- 
die V.  'Mount,  145  Mo.  App.  660,  123 
S.  W.  966.  N.  H.— Cole  v.  Colbv,  57 
N.  H.  98.  Pa.— Fourth  Ave.  Bapt. 
Church  V.  Sehreiner,  88  Pa.  124;  Sul- 
livan V.   .Johns,  5   Whart.   366. 

[a]  For  distinction  between  neces- 
sary and  indispensable  parties,  see 
Becker  v.  Hopper,  23  Wvo.  209,  147 
Pac.  1085,  and  the  title  "Parties." 

34.  See  svpra^  X,  C. 

35.  Ala. — Hughes  v.  Torgerson,  96 
Ala.  346,  11  So.  209,  38  Am.  St.  Rep. 
105,   16   L.   R.    A,    600.     Ind.— Marvin 


V.  Taylor,  27  Ind.  73;  Holland  v.  Jones, 
9  Ind.  495;  Vorhees  v.  Beckwell,  10 
Ind.  App.  2(24,  37  N.  E.  811.  Md. 
Ortwine  i\  Caskey,  43  Md.  134.  Neb. 
Pickens  v.  Polk,  42  Neb.  267,  60  N.  W. 
566.  N.  J.— Cutter  v.  Kline,  35  N.  J. 
Eq.  534.  Wash.— City  Sash  &  Door 
Co.  V.  Bunn,  90  Wash.  669,  156  Pac, 
854. 

[a]  A  subsequent  purchaser  is  an 
indispensable  party.  Ortwine  v.  Caskey, 
43  Md.  134. 

[b]  Owner  when  lien  is  filed  is  the 
proper  party  to  the  suit.  Robins  V. 
Bunn,  34  N.  J.  L.  322. 

36.  Conn. — Rose  v.  Persse  &  Brooks 
Paper  Works,  2"9  Conn.  256.  D.  C. — Lef- 
ler  V.  Forsberg,  1  App.  Cas.  36.  Ind. 
Kellenberger  v.  Boyer,  37  Ind.  188. 
Neb.— Pickens  v.  Polk,  42  Neb.  267, 
60  N.  W.  566;  McCormick  v.  Lawton, 
3  Neb.  449.  Tex. — ^Cullers  v.  First 
Nat.  Bank  (Tex.  Civ.  App.),  29  S.  W. 
72.  Utah. — Bingham  Coal  &  Lumb.  Co. 
V.  Blom,  43  Utah  584,  137  Pac.  630. 
Wash. — James  v.  Brainard-Jackson  & 
Co.,  64  Wash.  175,  116  Pac.  633. 

[a]  In  subcontractor's  suit,  the 
original  owner  is  not  a  necessary  party 
under  a  statute  requiring  the  joinder 
of  "the  parties  to  the  contract."  Mc- 
Lundie V.  Mount,  145  Mo.  App.  660, 
123  S.  W.  966.  See  also  supra,  XI,  A, 
note  7. 

37.  D.  C. — Lefler  r.  Forsberg,  1  App. 
Cas.  36.  Neb.— Pickens  v.  Polk,  42 
Neb.  267,  60  N.  W.  566.  Utah.— Bing- 
ham Coal  &  Lumb.  Co.  V.  Blom,  43 
Utah  584,  137  Pac.  630. 

As  to  personal  judgment,  see  infra, 
XVI,  B,  6. 

38.  Rose  V.  Persse  &  Brooks  Paper 
Works,  29  Conn.  256;  Carswell  v.  Pat- 
zowski, 4  Penne.  (Del.)  403,  55  Atl. 
342. 

Vol.  XIX 


648 


MECHANICS'  LIENS 


representative  ;^^  and  it  is  not  necessary  to  join  the  heirs,""  unless  the 
langunp-e  of  the  statute  requires  it." 

3.     The   Contractor.  —  a.     In    General.  —  The  original   contractor, 
when  the  debtor;'-  has  been  variously  held  to  be  an  indispensable'-' 


39.  Ind. — Simonds  v.  Buford,  18 
Ind.  17G.  la.— Welch  r.  McGrath,  59 
Iowa  519,  10  N.  W.  810,  13  N.  W. 
638;  Shields  V.  Keys,  24  Iowa  298. 
Me.— Pratt  V.  Scavey,  4,1  Me.  370. 
Miss. — Guerraiit  v.  Dawson,  34  Miss 
149.  N.  H. — Russell  v.  Howell,  74  N. 
H.  551,  69  Atl.  886.  N.  Y.— Marryatt 
V.  Riley,  2  Abb.  N.  C  119. 

But  see  Hughes  v.  Torgerson,  96  Ala. 
346,  11  So.  209,  38  Am.  St.  Rep.  105, 
16  L.  R.  A.  GOO. 

40.  Ind. — Simonds  V.  Buford,  18 
Ind.  176.  la.— Welch  v.  McGrath,  59 
Iowa  519,  10  N.  W.  SIO,  13  N.  W. 
638;  Shields  v.  Keys,  24  Iowa  298.  Pa. 
Reece  v.  Haymaker,  1G4  Pa,  575,  30 
Atl.  404. 

[a]  When  the  statute  requires  that 
the  real  owner  be  the  defendant,  if 
suit  is  brou<,'ht  in  lifetime  of  intes- 
tate, it  could  be  revived  against  the 
personal  representatives;  but  when 
brought  after  the  death  of  the  owner, 
the  heirs  must  be  parties.  Hughes  v. 
Torgerson,  96  Ala.  346,  11  So.  209,  38 
Am.   St.   Rep.    105,   16   L.   R.   A.   600. 

[b]  Where  no  administration  heirs 
should  be  ioincd.  Simonds  ;;.  Buford, 
18  Ind.  176;  Russell  v.  Howell.  74  N.  H. 
551,  69  Atl.  SS6. 

[c]  General  statutes  requiring  join- 
der, Inapplicable  to  foreclosure  in  rem, 
since  the  constructive  notice  of  sale 
is  sufficient  to  satisfy  the  general  stat- 
ute. Reece  v.  Haymaker,  164  Pa.  575, 
30  Atl.   404. 

41.  Hughes   r.    Torgerson,     OG     Ala. 

346,  11  So.  209,  38  Am.  St.  Rep.  105, 
16  L.  R.  A.  GOO;  Guerrant  v.  Dawson, 
34   Miss.   149. 

[a]  Heirs  are  necessary  parties  un- 
der a  statute  making  all  persons  in- 
terested in  the  land  necessary  parties. 
Guerrant  r.  Dawson,  34  Miss.  149. 

42.  Colo. — Davis  v.  Mouat  Lumb. 
Co.,  2  Colo.  App.  381,  31  Pae.  187. 
la. — Vreeland    v.    Ellsworth,     71     Iowa 

347,  32  N.  W.  374.  Mo.— Wibbing  v. 
Powers,  25  Mo.  599;  O'Noil  Lumb.  Co. 
r.  Greffet,  1.54  Mo.  App.  33,  1X\  S.  W. 
113.  Mont.— Gilliam  r.  Black,  16  Mont. 
217,  40  Pac.  ."^03.  N.  C— Lumber  Co. 
V.  Sanford,  112  N.  C.  6.55,  16  S.  E.  849. 
Pa.— Barnes  r.  Wright,  2  Whart.  193. 
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Tex.— Walter   r.    Bearing     (Tex.     Civ. 
App.),  65   S.   W.   380. 

[a J  Contractor  is  a  necessary  party 
because  he  is  the  debtor  and  should  be 
called  on  to  defend.  O'Neil  Lumb.  Co. 
V.  Greffet,  154  Mo.  App.  33,  133  S.  W. 
113. 

43.  Ark.— Cruce  v.  Mitchell,  122 
Airk.  141,  182  S.  W.  .530;  Simpson  v. 
Black  Lumb.  Co.,  114  Ark.  4G4,  172 
S.  W.  883,  Colo.— State  Bank  v.  Plum- 
mer,  54  Colo.  144,  129  Pac.  819;  Union 
Pac.  Ry.  Co.  r.  Davidson,  21  Colo.  93, 
39  Pac.  1095;  Savre-Xewton  Lumb.  Co. 
V.  Park,  4  Colo.  App.  482,  36  Pac.  445; 
Estey  V.  Hallack  &  Howard  Lbr.  Co., 
4  Colo.  App.  165,  34  Pac.  1113;  Davis 
V.  Mouat  Lumb.  Co.,  2  Colo.  App.  381, 
31  Pac.  187.  la.— Wheelock  v.  Hull, 
124  Iowa  752,  100  N.  W.  863;  Vree- 
land V.  Ellsworth,  71  Iowa  347,  32  N. 
W.  374.  Kan.— Western  Sash  &  Door 
Co.  V.  Heiman,  65  Kan.  5,  68  Pac.  1080; 
Tracy  v.  Kerr,  47  Kan.  656,  27  Pac. 
707.  Mich. — Godfrey  Lumb.  Co.  v. 
Kline,  160  Mich.  56-5,  125  N.  W.  682; 
Kerns  v.  Flynn,  51  Mich.  573,  17  N. 
W.  62.  Mont.— Wagner  i;.  St.  Peters 
Hospital,  32  Mont.  2'06,  79  Pac.  1054; 
Missoula  Merc,  Co,  V.  O'Donnell,  24 
Mont.  65,  GO  Pac,  594;  Gilliam  r.  Black, 
16  Mont.  217,  40  Pac  303.  N.  J.— Sin- 
nickson  V.  Lvnch,  25  N.  J.  L.  317; 
Condict  V.  Wood,  25  N.  J.  L,  319. 
N,  C— Lumber  Co.  V.  Sanford, '112  N. 
C.  655,  16  S.  E.  849;  Lookout  Lumb. 
Co.  17.  Mansion  Hotel  &  Ry.  Co.,  109 
N.  C.  658,  14  S.  E.  35.  Okla. -Union 
Bond  &  Inv.  Co.  r.  Bernstein,  40  Okla. 
527,  139  Pac.  974;  Eberle  r.  Drennan, 
40  Okla.  59.  l:tG  Pac.  162,  51  L.  R.  A. 
(N.  S.)  68;  Albert!  v.  Moore,  20  Okla. 
78,  93  Pac.  .543,  14  L.  R.  A.  (N.  S.) 
1036.  Compare  New  Home  Lumb.  Co. 
r.  Rval,  156  Pac.  637.  Pa.— Barnes  r. 
Wright,  2  Whart.  193;  Barker  v.  Max- 
well, 8  Watts  478. 

[a]  When  statute  commands  tha*^ 
the  contractor  be  made  a  j>arty,  the 
fact  that  the  owner  may  join  him 
does  not  relieve  the  subcontractor  of 
such  dutv.  Tracy  v.  Kerr,  47  Kan. 
656.  27  Pac.   707. 

[b]  Trustee  in  bankruptcy  of  con- 
tractor's   estate    is    an    indispensable 
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party,  a  necessary  party,**  and  merely  a  proper  party ,*^  to  a  suit  by 
a  subcontractor  to  enforce  the  lien."*'  Where  the  action  is  primarily  to 
subject  certain  property  to  the  payment  of  a  clebt,*^  and  a  personal 
judgment  against  the  debtor  is  not  a  prerequisite,*^  the  contractor  is 
not  a  necessary  party  to  a  foreclosure  suit,*^  nor  is  he  a  necessary  party 
to  such  action  if  he  has  assigned  his  rights  against  the  owner. ^°  But 
when  the  lien  is  only  a  secondary  consideration  and  merely  an  in- 
cident to  the  action  "for  the  debt,"  and  can  only  be  enforced  for  an 


party  in  a  subcontractor's  suit.  Eberle 
t:  Drenuan,  40  Okla.  59,  136  Pac.  162, 
51  L.  R.  A.  (N.  S.)   68. 

[cj  For  distinction  and  definitions 
of  necessary  and  indispensable  parties, 
see  Becker  v.  Hopper,  23  Wyo.  209, 
147  Pac.  1085,  and  the  title  "Parties." 

44.  ria. — ^Stringfellow  v.  Coons,  57 
Fla.  158,  49  So.  1019,  131  Am.  St.  Rep. 
1089,  Ga. — Griffin  Bros.  v.  Gainesville 
Iron  Works,  144  Ga.  840,  88  S.  E.  201; 
Clayton  v.  Farrar  Lumb.  Co.,  119  Ga. 
37,  45  S.  E.  723;  Royal  V.  McPhail, 
97  Ga.  4.57,  25  S.  E.  512;  Lombard  v. 
Trustees  of  Young  Men's  Library 
Assn.,  73  Ga.  322.  Minn.— Julius  v  Calla- 
han, 63  Minn.  154,  65N.  W.  267;  North- 
western C.  &  C.  Pavement  Co.  v.  Nor- 
wegian Seminary,  43  Minn.  449,  45 
N.  W.  868;  Emmet  i:  Rotary  Mill  Co., 
2  Minn.  286.  Miss. — Flake  v.  Central 
Hdw.  Co.,  96  Miss.  838,  51  So.  461. 
Mo.— Russell  V.  Grant,  122  Mo.  161, 
179,  26  S.  W.  958,  43  Am.  St.  Rep. 
563;  Henry  Weis  Cornice  Co.  v.  Neevel 
&  Sons,  187  Mo.  App.  496,  174  S.  W. 
159;  Hughes  Bros.  P.  &  Hdw.  Co.  v. 
Prewitt,  170  Mo.  App.  594,  157  S.  W. 
120;  O'Neil  Lumb.  Co.  v.  GrefEet,  154 
Mo.  App.  33,  133  S.  W.  113;  Rumsey 
V.  Pieffer,  108  Mo.  App.  486,  83  S.  W. 
1027;  Johnson-Frazier  Lumb.  Co.  V. 
Sehuler,  49  Mo.  App.  90,-  But  see 
Holland  v.  Cunliff,  96  Mo.  App.  67,  69 
S.  W.  737;  Horstkotte  V.  Menier,  50 
Mo.  158.  Tex.— Austin  &  N.  W.  Ry. 
Co.  V.  Rucker,  59  Tex.  537;  Jasper  & 
E.  Ry.  Co.  V.  Peek  (Tex.  Civ.  Apr).), 
102  S.  W.  776;  Slade  v.  Amarillo 
Lumb.  Co.  {Tex.  Civ.  App.),  93  S.  W. 
475;  Thomas  V.  Owenby  &  Son,  1  White 
&  W.  Civ.  Cas.,  §1212.  W.  Va.— Hunt- 
ington P.  &  S.  Co.  V.  McGuffin,  75  W. 
Va.  78,  88  S.  E.  194;  James  Sons  Co. 
V.  Farley,  71  W.  Va.  173,  76,  S.  E. 
169;  Augir  v.  Warder,  66  W.  Va.  752, 
70  S.  E.  719,  33  L.  R.  A.  (N.  S.)  69; 
Central  City  B.  Co.  v.  Norfolk  &  W. 
E.  Co.,  44  W.  Va.  286,  28  S.   E.  926. 

45.    Cal. — San  Francisco  Pav.  Co.  v. 


Fairfield,  134  Cal.  220,  66  Pac.  255; 
Wood  t'.  Oakland  &  B.  Rapid  Transit 
Co.,  107  Cal.  500,  40  Pac.  806;  Green 
V.  Clifford,  94  Cal.  49,  29  Pac.  331; 
Giant  Powder  Co.  v.  San  Diego  Flume 
Co.,  78  Cal.  195,  20  Pac.  419.  Ind. 
Crawford  v.  Crockett,  55  Ind.  220. 
N.  Y. — Burroughs  v.  Tostevan,  75  N. 
Y.  567;  Maltby  &  Sons  Co.  v.  Boland 
Co.,  152  App.  i)iv.  596,  137  N.  Y.  Supp. 
470.  Ore. — Osborn  v.  Logus,  28  Ore. 
302,  37  Pac.  456,  38  Pac.  190,  42  Pac. 
997.  Wash. — Rasmusson  v.  Liming,  50 
Wash.  184,  96  Pac.  1044.  Wis.— Har- 
beck  V.  Southwell,  18  Wis.  418;  Carney 
V.  La  Crosse  &  Milwaukee  R.  Co.,  15 
Wis.   503. 

46.  Union  Pac.  Ry.  Co.  v.  Davidson, 
21  Colo.  93,  39  Pac.  1095;  Augir  v. 
Warder,  08  W.  Va.  752,  70  S.  E.  719, 
33  L.  R.  A.   (N.  S.)   69. 

47.  Ind.— Hubbard  v.  Moore,  132 
Ind.  178,  31  N.  E.  534;  Crawford  v. 
Crockett,  55  Ind.  220.  Wash.— Brace 
&  Hergert  Mill  Co.  v.  Burbank,  87 
Wash.  356,  151  Pac.  803.  Wyo.— Beck- 
er V.  Hopper,  23  Wyo.  209,  147  Pac. 
1085. 

48.  Gray  v.  Graziani,  165  Ky.  771, 
178  S.  W.  1070,  Becker  v.  Hopper,  23 
Wyo     209,    147   Pac.    1085. 

49.  Carolina  Portland  Cement  Co. 
i\  Southern  Wood  D.  &  F.  Co.,  137  La. 
469,  68  So.  831;  Becker  v.  Hopper, 
23  Wyo.  209,  147  Pac.  1085. 

[a]  A  statute  requiring  all  parties 
to  the  controversy  to  be  made  parties 
to  the  suit  does  not  necessarily  make 
the  contractor  an  indispensable  or 
necessary  party  to  a  subcontractor's 
suit.  Becker  v.  Hopper,  23  Wyo.  209, 
147    Pac.    1085. 

50.  U.  S.— Harrison  &  H.  L  Co. 
V.  Council  Bluffs  W.  W.  Co.,  25  Fed. 
170.  Ohio. — Kloeppinger  v.  Grasser, 
25  Ohio  Cir.  Ct.  90.  Tex.— Thomas  v. 
Owenby  &  Son,  1  White  &  W.  Civ. 
Cas.,   §1212. 

51.  Colo. — Estey  v.  Hallack  &  How- 
I  ard  Lbr.  Co.,  4  Colo.  App.  165,  34  Pac. 
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adjudicated  amount  of  indebtedness."  there  can  be  no  adjudication  in 
the  absence  of  the  delitor.^^  Likewise,  if  there  must  be  a  personal 
judgment  a^rainst  the  contractor  before  the  lien  can  be  enforced,='*  the 
cont'ractor  must  be  made  a  party,"  unless  a  judgment  has  previously 
been  obtained  against  him  for  the  debt.'*" 

A  statutory  provision  that  the  contractor  shall  defend  the  owner  at 
his  own  cost  against  suits  to  foreclose  liens,  has  been  construed  to  re- 
quire the  presence  of  the  contractor  as  a  party,"  but  some  courts  have 
held  this  to  be  a  privilege  which  the  owner  may  waive.'*^  As  a  general 
rule,  the  owner  has  the  right  to  insist  that  the  contractor  shall  be 
joined,"  but  if  he  fails  to  urge  such  right  at  the  trial,  he  waives  the 
presence  of  the  contractor,  in  some  jurisdictions,'^*'  though  in  others 
it  has  been  said  that  the  non-joinder  of  the  contractor  cannot  be 


1113.  Mo. — Johnson-Frazier  Lumb.  Co. 
V.  Schuler,  49  Mo.  App.  90.  Mont. 
Missoula  Merc.  Co.  v.  O'Donnell,  24 
Mont.  65,  60  Pac.  594. 

52.  Ark. — Simpson  V.  Black  Lumb. 
Co.,  114  Ark.  883,  172  S.  W.  883.  Colo. 
Estey  V.  Hallack  &  Howard  Lbr.  Co., 
4  Colo.  App.  165,  34  Pac.  11 13.  la. 
Wheelock  v.  Hull,  124  Iowa  752,  100 
N.  W.  863.  Mich. — Godfrey  Lumb.  Co. 
V.  Kline,  160  Mich.  565,  125  N.  W.  6S2. 
Minn.— Northwestern  C.  &  C.  Pave- 
ment Co.  V.  Norwegian  Seminary,  43 
Minn.  449,  45  N.  W.  868.  Mont. 
Missoula  Merc.  Co.  v.  O'Donnell,  24 
Mont.  65,  60  Pac.  594.  N.  C— Lookout 
Lumb.  Co.  V.  Mansion  Hotel  &  Ry. 
Co.,   109   N.    C.    658,   14   S.   E.   35. 

53.  Mich. — Godfrey  Lumb.  Co.  v. 
Kline,  160  Mich.  565,  125  N.  W.  682; 
Kerns  v.  Flynn,  51  Mich.  573,  17  N. 
W.  62.  Mont. — Missoula  Merc.  Co.  v. 
O'Donnell,  24  Mont.  65,  60  Pac.  594. 
Tex.— Austin  &  N.  W.  Ry.  Co.  v.  Ruck- 
er,  59  Tex.  587. 

54.  Ga. — Griffin  Bros.  i'.  Gainesville 
Iron  Works,  144  Ga.  840,  88  S.  E. 
201 ;  Massachusetts  Bond  &  Ins.  Co.  v. 
Realty  Trust  Co.,  142  Ga.  499,  83  S.  E. 
210;  Carey  Mfg.  Co.  v.  Viaduct  Place, 
1  Ga.  App.  707,  58  S.  E.  274.  Mo. 
Crane  Co.  v.  Hanley  &  Keraghan  Co., 
53  Mo.  App.  540;  Deatheridge  r.  Sheid- 
ley,  50  Mo.  App.  490;  .Johnson-Frazier 
Lumb.  Co.  r.  Schuler,  49  Mo.  App. 
90;  Murdock  v.  Hillver,  45  Mo.  App. 
287.  But  see  Holland  V.  Cunliff,  96 
Mo.  App.  67,  69  S.  W.  737.  N.  C. 
Rutherford  r.  Ray,  147  N.  C.  253,  61 
S.  E.  57.  Okla.— Albert!  v.  Moore,  20 
Okla.  78,  93  Pac  543,  14  L.  R.  A. 
(N.   S.)    1036.     Wash.— See    Brace    & 


Hergert  Mill  Co.  v.  Burbank,  87  Wash. 
356,  151  Pac.  803. 

55.  Griffin  Bros.  V.  Gainesville  Iron 
Works,  144  Ga.  840,  88  S.   E.  201. 

56.  Griffin  Bros.  r.  Gainesville  Iron 
Works,  144  Ga.  840,  88  S.  E.  201;  Rome 
Brick  Co.  v.  West,  134  Ga.  65,  67 
S.  E.  400;  Pike  Bros.  Lumb.  Co.  v. 
Mitchell,  132  Ga.  675,  64  S.  E.  998, 
26  L.  R.  A.  (N.  S.)  409;  Austin  & 
N.  W.  Ry.  Co.  V.  Rucker,  59  Tex.  5S7. 

57.  Ark. — Simpson  v.  Black  Lumb. 
Co.,  114  Ark.  883,  172  S.  W.  883.  Kan. 
Western  Sash  &  Door  Co.  r.  Heinian, 
65  Kan.  5,  68  Pac  lOSO.  Okla.— Eborlo 
V.  Drennan,  40  Okla.  59,  136  Pac.  162, 
51  L.  R.  A.  (N.  S.)   68. 

58.  Horstkotte  v.  Menier,  50  Mo. 
158;  Hughes  Bros.  P.  &  Hdw.  Co.  V. 
Prcwitt,  170  Mo.  App.  594,  157  S.  W. 
120;  O'Neil  Lumb.  Co.  r.  GrefiEet,  154 
Mo.  App.  33,  133  S.  W.  113. 

59.  Cal.— Yancv  i\  Morton,  94  Cal. 
558,  29  Pac.  1111.  Wash.— Brace  & 
Horgcrt  Mill  Co.  r.  Burbank,  87  Wash. 
356,  151  Pac.  803.  Wis.— Carney  v. 
La   Cross   &    SL    R.    Co.,    15    Wis.    503. 

60.  Cal.— Green  r.  Clifford,  94  Cal. 
49,  29  Pac.  331.  Minn. — Northwestern 
C.  &  C.  Pavement  Co.  r.  Norwegian 
Seminary,  43  Minn.  449,  45  N.  W.  868. 
Mo. — Horstkotte  r.  Menier,  50  Mo. 
158;  Hughes  Bros.  P.  &  Hdw.  Co.  V. 
Prewitt,  170  Mo.  App.  594,  157  S.  W. 
120;  Fruin  r.  Mitchell  Furn.  Co.,  20 
Mo.  App.  313.  N.  y. — Lawrence  V. 
Congregational  Church,  164  N.  Y.  115, 
58  N.  E.  24.  Wash.— Brace  &  Hergert 
Mill  Co.  r.  Burbank,  87  Wash.  3o6,  151 
Pac.  803.  Wis. — Carney  v.  La  Crosse 
&  Mil.  R.  Co.,  15  Wis.  503.  Wyo. 
Becker  r.  Hopper,  23  Wyo.  209,  147 
Pac.  10S5. 
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waived.®^  Whether  there  may  be  a  waiver  of  the  non-joinder  would 
seem  to  depend  upon  whctlier  joinder  is  regarded  as  jurisdictional. 
Some  courts  hold  that  though  the  contractor  is  a  necessary  party  to 
the  determination  of  all  the  issues,"-  and  is  not  bound  by  the  judgment 
unless  made  a  party  to  the  suit,"^  yet  his  absence  as  such  party  is  not, 
jurisdictional,*^*  and  the  judgment  is  valid  as  to  those  who  were  parties 
to  the  cause.''^ 

Other  courts  hold  that  they  acquire  no  jurisdiction  of  the  proceed- 
ing when  the  contractor  is  not  joined.®^  It  has  been  held,  however, 
that  in  a  rem  proceeding,  where  the  statute  requires  notice  to  both 
the  owner  and  the  debtor, "^^  if  jurisdiction  cannot  be  obtained  of  the 
debtor,  he  is  not  a  necessary  party. *^^  And  according  to  some  authori- 
ties, if  the  contractor  has  absconded,  service  by  publication  is  sufficient 
to  bind  the  property.^^ 

In  equitable  proceedings  in  rem,  though  the  statute  does  not  require 
the  contractor  to  be  made  a  party,^^'  and  though  the  rights  of  the  lien 
claimants  could  be  determined  without  his  presence,^^  the  contractor,^^ 


61.  Colo. — Estey  v.  Hallack  &  How- 
ard Lbr.  Co.,  4  Colo.  App.  165,  34 
Pac.  1113.  Kan.— Tracy  v.  Kerr,  47 
Kan.  656,  27  Pac.  707.  Mo. — Johnson- 
Frazier  Lumb.  Co.  V.  Schuler,  49  Mo. 
App.  90;  Steinmann  v.  Strimple,  29 
Mo.  App.  478.  Okla. — ^Eberle  v.  Dren- 
nan,  40  Okla.  59,  136  Pac.  162,  51  L. 
E.  A.  (N.  S.)  68. 

[a]  There  Can  Be  No  Waiver. 
Estey  V.  Hallack  &  Howard  Lbr.  Co., 
4  Colo.  App.  1G5,  34  Pac.  1113. 

62.  Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  193,  20  Pac.  419; 
Northwestern  C.  &  C.  Pavement  Co.  v. 
Norwegian  Seminary,  43  Minn.  449,  45 
N.  W.  868. 

63.  Northwestern  C.  &  C.  Pave- 
ment Co.  V.  Norwegian  Seminary,  43 
Minn.  449,  45  N.  W.  868;  Maneely  V. 
'City  of  New  York,  119  App.  Div.  376, 
105  N.  Y.  Supp.  976. 

64.  Minn. — Northwestern  C.  &  C. 
Pavement  Co.  v.  Norwegian  Seminary, 
43  Minn.  449,  45  N.  W.  868.  N.  Y. 
Maneely  v.  City  of  New  York,  119 
App.  Div.  376,  105  N.  Y.  Supp.  976. 
Wis. — Carney  v.  La  Crosse  &  M.  R. 
Co.,  15  Wis.  503. 

65.  Maneely  v.  City  of  New  York, 
119  App.  Div.  376,  105  N.  Y.  Supp. 
976. 

66.  Mo.— Eussell  v.  Grant,  122  Mo. 
161,  179,  26  S.  W.  958,  43  Am.  St.  Rep. 
563;  Horstkotte  v.  Menier,  50  Mo.  158; 
Wibbing  v.  Powers,  25  Mo.  599;  Hughes 
Bros.  P.  &  Hdw.  Co.  v.  Prewitt,  170 
Mo.  App.  594,  157  S.  W.  120;  Johnson- 
Frazier  Lumber  Co.  v.  Schuler,  49  Mo. 


App.  90.  Mont, — See  Missoula  Merc. 
Co.  V.  O'Dounell,  24  Mont.  65,  60  Pac. 
594.  Pa.— Barker  y.  Maxwell,  8  Watts 
478. 

67.  Whalen  v.  Collins,  164  Mass. 
146,  41  N.  E.  124. 

68.  Holmes  v.  Humphreys,  187  Mass. 
513,  73  N.  E.  668. 

69.  Ga. — Castleberry  v.  Johnston, 
92  Ga.  499,  17  S.  E.  772.  Compare 
Griffin  Bros.  v.  Gainesville  Iron  Works, 
144  Ga.  840,  88  S.  E.  201;  Massachu- 
setts Bond.  &  lus.  Co.  v.  Realty  Trust 
Co.,  142  Ga.  499,  83  S.  E.  210.  111. 
Mueller  Lumb.  Co.  v.  Bollinger,  160  111. 
App.  402.  la.— Simonson  Bros.  Mfg. 
Co.  V.  Citizens'  State  Bank,  105  Iowa 
264,  74  N.  W.  905.  Mo.— Murdoek  v. 
Hilly  er,  45  Mo.  App.  287.  Mont. 
O'Rourke  v.  Butte  Lodge,  19  Mont. 
541,  48  Pac.  1106. 

[a]  By  statute,  if  the  sheriff  make 
return  that  he  is  unable  to  find  the 
original  contractor,  the  court  may 
proceed  to  adjudicate  the  liens  upon 
the  land  and  render  judgment.  New 
Home  Lumb.  Co.  v.  Ryal  (Okla.),  156 
Pac.  637. 

70.  Sullivan  v.  Decker,  1  E.  D. 
Smith  (N.  Y.)  699;  Foster  v.  Skid- 
more,  1  E.  D.  Smith  (N.  Y.)  719;  Low- 
ber  V.  Childs,  2  E.  D.  Smith  (N.  Y.) 
577,  1  Abb.  Pr.  415. 

71.  Hilton  B.  C.  Co.  v.  New  York 
C.  &  H.  R.  R.  Co.,  145  N.  Y.  390,  40 
N.  E.  86;  Mulligan  v.  Vreeland,  88 
Hun  183,  34  N.  Y.  Supp.  990,  69  N.  Y. 
St.  51. 

72.  Burroughs  v.  Tostevan,  75  N.  Y. 
567. 
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or  his  assignee,  may  be  joined"  on  the  application  of  the  o^vner'*  or 
other  interested  pa.ty/°  .f  the  equities  of  the  ease  retjuire  itJ^ 

If  the  chiim  against  the  contractor  is  liquidated,  he  is  not  a  neces- 
sary party.'^ 

If  there  are  two  or  more  joint  contractors  only  one  need  be  made  a 
party ;"  but  the  owner/®  or  creditor,^"  may  have  the  remaining  parties 
brought  in. 

b.  When  Suhcontractor  Is  the  Dehtor.  —  In  suits  where  a  subcon- 
tractor is  the  debtor,  the  original  contractor  has  been  held  a  necessary 
party  in  some  instances,^^  and  a  proper  party  in  others. ^- 

4.  Subcontractors.  —  A  subcontractor,  when  an  original  promissor, 
is  a  necessary  party  to  the  suit  of  his  creditor.^^ 

D.  Lienors  and  Incumbrancers.  —  1.  Lien  Claimants.  —  All 
mechanic's  lien  claimants  on  the  same  work  are  frequently  required 
by  statute  to  be  joined  in  the  same  suit,^*  and  they  should  be  brought 


73.  Lawrence  v.  Congregational 
Church,  164  N.  Y.  115,  58  N.  E.  24; 
First  Nat.  Bank  v.  Mitchell,  46  Misc. 
30,  93  N.  Y.  Supp.  231;  Williams  r. 
Deutscher  A^erein,  14  N.  Y.  Supp.   368. 

74.  Lawrence  v.  Congregational 
Church,   164    N.   Y.    115,   58    N.    E.    24. 

75.  Hilton  B.  C.  Co.  v.  New  York 
C.  &  H.  R.  R.  Co.,  145  N.  Y.  390,  40 
N.  E.  86. 

76.  Hilton  B.  C.  Co.  v.  New  York 
C.  &  H.  R.  R.  Co.,  145  N.  Y.  390,  40 
N.  E.  86;  Maneely  v.  City  of  New 
York,  119  App.  Div.  376,  105  N.  Y. 
Supp.  976. 

77.  Ga. — GrifEn  Bros.  V.  Gainesville 
Iron  Works,  144  Ga.  840,  88  S.  E.  201; 
Massachusetts  Bond.  &  Ins.  Co.  v. 
Eealtv  Trust  Co.,  142  Ga.  499,  83  S.  E. 
210;  Burton  v.  Meinert,  136  Ga.  420, 
71  S.  E.  870.  la.— Vreeland  r.  Ells- 
worth, 71  Iowa  347,  32  N.  W,  374. 
La. — Carolina  Portland  Cement  Co.  V. 
Southern  Wood  D.  &  F.  Co.,  137  La. 
469,  68  So.  831.  Tex.— Thomas  v. 
Owonbv  &  Son,  1  White  &  W.  Civ. 
Cas.,  §1212. 

78.  Oolo.  —  Barnes  v.  Colorado 
Springs  &  C.  C.  D.  R.  Co.,  42  Colo. 
461,  468,  94  Pac.  570.  Minn.— .Julius 
V.  Callahan,  63  Minn.  154,  65  N.  W. 
267.  Mo.— Holland  v.  Cunliff,  96  Mo. 
App.  67,  69  S.  W.  737;  Steinmann  v. 
Strimple,  29  Mo.  App.  478;  Fruin  v. 
Mitchell  Furn.  Co.,  20  Mo.  App.  313. 

79.  Barnes  v.  Colorado  Springs  & 
C.  C.  D.  R.  Co.,  42  Colo.  4G1,  94  Pac. 
570;  Hassctt  r.  Rust,  64  Mo.  325; 
Putnam  r.  Ross,  55  Mo.   116. 

80.  McDonald  v.  Backus,  45  Cal. 
262. 
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81.  Colo.  —  Barnes  v.  Colorado 
Springs  &  C.  C.  D.  R.  Co.,  42  Colo. 
461,  94  Pac.  570;  Union  Pac.  Ry.  Co. 
r.  Davidson,  21  Colo.  93,  39  Pac.  1095; 
Estey  r.  Hallack  &  Howard  Lbr.  Co., 
4  Colo.  App.  165,  34  Pac.  1113.  Mont. 
See  Missoula  Merc.  Co.  r.  O'Donnell, 
24  Mont.  65,  60  Fac.  594.  Tex.— Austin 

6  N.  W.  Rv.  Co.  V.  Rueker,  59  Tex. 
587. 

82.  Walkenhorst  v.  Coste,  33  Mo. 
401;  Mancelv  r.  City  of  New  York, 
119  App.  Div.  376,  105  N.  Y.  Supp. 
976.  But  see  Hughes  Bros.  P.  &  Hdw. 
Co.  V.  Prewitt,  170  Mo.  App.  594,  157 
S.   W.   120. 

83.  Oolo. — Davis  v.  Mouat  Lumb. 
Co.,  2  Colo.  App.  381,  31  Pac.  187.  lU. 
Burns  Lumb.  Co.  v.  Reynolds  Co.,  148 
111.  App.  356.  Mont. — Missoula  Merc. 
Co.  V.  O'Donnell,  24  Mont.  6^1,  60 
Pac.  594.  Tex.— Austin  &  N.  W.  Ry. 
■Co.  V.  Rueker,  59  Tex.  587;  Walter  i'. 
Dearing  (Tex.  Civ.  App.),  65  S.  W. 
380. 

84.  Colo. — Branham  r.  Nye,  9  Colo. 
App.  19,  47  Pac.  402.  Kan. — Johnson 
r.  Keelcr,  46  Kan.  304,  26  Pac.  728. 
Mich.— Little  Co.  r.  Hazen  Co.,  185 
Mich.  316,  l.'>2  N.  W.  95.  Minn.— .lew- 
ett   V.   Iowa   Land    Co.,   64   Minn.   531, 

07  N.  W.  639,  58  Am.  St.  Rep.  555; 
Finlavson  r.  Crooks,  47  Minn.  74,  49 
N.  W.  398.  Neb.— Wakefield  v.  Van 
Dorn,  53  Neb.  23,  73  N.  W.  226.  Okla. 
Alberti  i\  Moore,  20  Okla.  78,  (»3  Pac. 
543,  14  L.  R.  A.  (N.  S.)  1036.  W.  Va. 
Grant  r.  Cumberland  Val.  Cement  ('c, 
58  W.  Va.  162,  52  S.  E.  36;  Central 
Citv  B.  Co.  V.  Norfolk  &  W.  R.  Co., 
44  W.  Va.  386,  28  S.  E.  &26. 
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in  if  they  fail  to  appear.*^     They  are  almost  universally  held  to  be 
proper  parties  to  the  suit.^" 

2.  IncumlDrancers.  —  a.  In  General.  —  In  general,  incumbrancers 
are  proper,^^  but  not  necessary  parties,*®  except  where  made  so  by 
statute  ;*°  but  they  must  be  joined  in  order  to  bind  them  by  the  fore- 
closure.®" A  statute  requiring  the  joinder  of  all  persons  interested, 
includes  incumbrancers;^^  but  they  may  usually  be  joined  without 
special  statutory  provision®-  in  order  to  adjust  priorities  and  bind  them 
by  the  judgment.®^  However,  they  may  not  be  joined  in  suraauary 
proceedings  strictly  at  law®*  or  in  rem,®^  if  no  provision  is- made  for 


Compare  supra,  X,  A;  XI,  B,  1. 

[a]     One   whose    claim    is    not    due 

should   be   joined.      Granquist   v.   West 
Tube  Co.,  240  111.  13'2,  88  N.  E.  468. 

85.  Branham  v.  Nye,  9'  Colo.  App. 
19,  47  Pac.  402;  Warren-Webster  &  Co. 
V.  Beaumont  Hotel  Co.,  151  Wis.  1,  138 
N.  W.  10'2;  Dusick  v.  Green,  118  Wis. 
240,  95  N.  W.  144. 

[a]  Where  no  separate  suit  can  be 
maintained,  it  is  not  error  to  deny 
owner's  motion  to  make  another  lien 
claimant  a  party.  Lavanway  V.  Can- 
non, 37  Wash.  593,  79  Pac.  1117. 

86.  State  v.  Eads,  15  Iowa  114,  83 
Am.  Dec.  399.  See  supra,  X,  A;  XI, 
B,  1. 

87.  Ga. — Williams  V.  Chatham  Eeal 
Estate  &  Imp.  Co.,  13  Ga.  App.  42, 
78  S.  E.  869.  Neb. — Green  v.  Sanford, 
34  Neb.  363,  51  N.  W.  967.  Wis. 
Yawkey-Crowley  Lumb.  Co.  v.  De 
Longe,   157   Wis.   390,   147    N.   W.   334. 

[a]  An  attaching  creditor  may  and 
should  be  made  a  party  if  an  adjudi- 
cation of  the  priority  of  the  mechanic 's 
lien  is  desired.  Young  &  Co.  v.  Stoutz 
&  Co.,  74  Ala.  574. 

88.  U.  S.— Case  Mfg.  Co.  v.  Smith, 
40  Fed.  339,  5  L.  R.  A.  231.  Colo. 
Branham  v.  Nye,  9  Colo.  App.  19,  47 
Pac.  402.  la. — State  v.  Eads,  15  Iowa 
114,  83  Am.  Dec.  399.  Md.— Kelly  v. 
Gilbert,   78   Md.   431,   28   Atl.   274. 

[a]  In  order  to  obtain  a  valid  de- 
cree of  sale  it  is  not  necessary  to  make 
all  other  lien  claimants  parties,  but 
notice  must  be  given  before  distribu- 
tion of  the  fund,  in  order  that  they 
may  have  an  opportunity  to  file  their 
claims  and  share  in  the  distribution. 
Kelly  V.  Gilbert,  78  Md.  431,  28  Atl. 
274. 

89.  111. — Granquist  v.  Western  Tube 
Co.,  240  111.  132,  88  N.  E.  468;  Porter 
V.  Western  Tube  Co.,  240  111.  151,  88 
N.  E.  472.  Kan. — Johnson  v.  Keeler, 
46    Kan.    304,     26     Pac.     728.       Miss. 


Flake  v.  Central  Hdw.  Co.,  96  Miss. 
838,  51  So.  461.  N.  J.— Cox  v.  Flan- 
agan (N.  J.  Eq.),  2  Atl.  33.  N.  Y. 
Maneely  v.  City  of  New  York,  119 
App.  Div.  376,  105  N.  Y.  Supp.  976; 
Furze  v.  City  of  New  York,  154  N.  Y. 
Supp.  912.  Okla. — Alberti  v.  Moore, 
20  Okla.  78,  93  Pac,  543,  14  L.  R.  A. 
(N.  S.)   1036. 

90.  U.  S.— Hassall  v.  Wilcox,  130 
U.  S.  493,  9  Sup.  Ct.  590,  32  L.  ed. 
1001.  Ind. — Martin  v.  Berry,  159  Ind. 
566,  64  N.  E.  912;  Stoermer  v.  People's 
Sav.  Bank,  152  Ind.  104,  52  N.  E.  606; 
Union  Nat.  Sav.  &  L.  Assn.  v.  Helberg, 
152  Ind.  139,  51  N.  E.  916;  Deming- 
Colborn  Lbr.  Co.  V.  Union  Nat.  S.  & 
L.  Assn.,  151  Ind.  463,  49  N.  E.  28, 
51  N.  E.  936;  Krotz  v.  Beck  Lumb. 
Co.,  34  Ind.  App.  577,  73  N.  E.  273. 
Ore.— Gaines  v.  Childers,  38  Ore.  200, 
63  Pac.  487;  Osborn  v.  Logus,  28  Ore. 
302,  37  Pac.  456,  38  Pac.  190,  42  Pac. 
997. 

See  infra,  XVI,  B,  11. 

91.  111. — Granquist  v.  Western  Tube 
Co.,  240  111.  132,  88  N.  E.  468.  Ind. 
Krotz  V.  Beck  Lumb.  Co.,  34  Ind.  App. 
577,  73  N.  E.  273.  Neb.— Green  v. 
Sanford,  34  Neb.  363,  51  N.  W.  967. 
Utah.— Cain  v.  Parfitt,  48  Utah  81,  158 
Pac.  448. 

92.  Jewett  v.  Iowa  Land  Co.,  64 
Minn.  531,  67  N.  W.  539,  58  Am.  St. 
Rep.  555;  Finlayson  v.  Crooks,  47 
Minn.   74,  49  N.  W.   398,  645. 

93.  Dela  Vergne  Refrig.  Mach.  Co. 
V.  Montgomery  Brewing  Co.,  57  Fed. 
Ill,  6  C.  C.  A.  272;  Monk  v.  Exposi- 
tion Deepwater  Pier  Corp.,  Ill  Va. 
121,  68  S.   E.  280. 

94.  Howard  v.  Robinson,  5  'Cush. 
(Mass.)  119;  Conlan  v.  Leonard,  82  N. 
J.  L.  108,  81  Atl.  492;  Tompkins  v. 
Horton,  25  N.  J.  Eq.  284.  See  Van 
Winkle  v.  Stow,  23  Cal.  457,  may  not 
intervene. 

95.  Smith  v.  Shaffer,   46   Md.   573. 

Vol.  XIX 


654 


MECHANICS'  LIENS 


them  by  statute  -.^'^  nor  where  the  statute  fixes  the  parties  as  the  ovpier 
and  eontraetor;"^  nor  where  their  joinder  would  delay  the  trial.^^ 
They  may  usually  voluntarily  ai)i)i'ar  aud  defend,  nevertheless,,  even 
in  rem  proceed inu:s.'-*'' 

Both  the  cestui  qui  trust  and  the  trustee  arc  indispensable  parties 
where  the  plaintitl'  seeks  a  priority  over  a  trust  deed  ;^  and  both  are 
necessary  parties  under  a  statute  requiring:  the  joinder  of  all  parties 
whose  interest  "direct  or  remote"  would  be  affected,^'  unless  there  is 
no  objection  to  the  subordination  of  the  mechanic's  lien  to  the  deed 
of  trust.2     But  ordinarily  the  cestui  qui  trust  is  not  an  indispensable 

party."* 

In  equity,  incumbrancers    are    proper    but    not    necessary   parties, 

unless  the  plaintiff  claims  a  priority .° 

In  courts  not  of  record,  incumbrancers  need  not  be  joined/ 

b.    .Prior  Mortgagees.  —  Generally  speaking  prior  mortgagees  are 

not  necessary  parties,^  nor  are  they  proper  parties  in  some  special 

proceedings/  where  the  statute  provides  only  for  subsequent  incum- 


96.  Carson  v.  Wliite,  6  Gill  (Md.) 
17;  Thompkina  v.  Horton,  25  N.  J. 
Eq.   284. 

97.  Thaxter  v.  Williams,  14  Pick. 
(Mass.)  49;  Tompkins  v.  Horton,  25 
N.   J.   Eq.   284. 

98.  Ropicquet  v.  Knebelkamp,  194 
111.   App.   268. 

99.  Kellv  V.  Gilbert,  78  Md.  431, 
28  Atl.  274;  Smith  v.  Shaffer,  46  Md. 
573;  Carson  V.  White,  6  Gill  (Md.) 
17;  McAdam  v.  Bailey,  1  Phila.  (Pa.) 
297.     See  supra,  X,  C. 

1.  Colo.— McClair  v.  Iluddart,  6 
Colo.  App.  493,  41  Pac.  832.  111.— Por- 
toues  r.  Badenoch,  132  111.  377,  23  N. 
E.  349;  Bannon  v.  Thayer,  124  111. 
451,  17  N.  E.  54;  Bennitt  r.  Wilming- 
ton Star  Min.  Co.,  119  111.  9,  7  N.  E. 
498.  Mo.— Western  Brass  Mfg.  Co.  v. 
Boyoe,  74  Mo.  App.  343.  N.  Y.— See 
Sfhillingcr  etc.  'Co.  ;;.  Arnott,  14  N.  Y. 
Supp.  326.  N.  O. — See  Lookout  Lum- 
ber Co.  V.  Mansion  Hotel  &  B.  Ry.  Co., 
109  N.  C.  658,  14  S.  E.  .35. 

fa]  Unknown  holders  of  notes  se- 
cured by  trust  deed  must  be  joined 
under  the  description  "unknown  own- 
er" where  there  is  a  general  statute 
providing  for  such  procedure.  Bannon 
V.  Thayer,  124  TH.  451,  17  N.  E.  54. 

fb]  If  cestui  qui  trust  allows  de- 
cree to  pass  on  merits  without  trustee 
as  a  party,  he  and  privies  are  Imund 
bv  the  decree.  Bennitt  v.  Wilmington 
Star  Mill.   Co.,  119  111.  9,   7   N.   E.  408. 

[c]    The  trustee  does  not  represent 
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the  beneficiaries,  as  a  general  rule,  in 
a  suit  to  establish  and  enforce  a  me- 
chanic's lien.  Stafford  v.  Fizer,  82 
Mo.  393;  Western  Brass  Mfg.  Co.  V. 
Boyce,  74  Mo.  App.  343;  Miller  Lumber 
Co.  V.  Oliver,  65  Mo.  App.  435. 

2.  McGraw  r.  Bayard,  96  111.  146; 
Clark  r.  Manning,  95  111.  580;  Colum- 
bia B.  &  L.  Assn.  V.  Taylor,  25  111. 
App.  429. 

3.  Portouea  v.  Badenach,  132  111. 
377,  23  N.  E.  349. 

4.  Bitter  r.  Mouat  Lumb.  &  Tnv. 
Co.,  10  Colo.  App.  307,  51  Pac.  519; 
Cornell  v.  Conine-Eaton  Lumb.  Co.,  9 
Colo.  App.  225,  47  Pac.  912. 

5.  Hassall  r.  Wilcox,  130  U.  S.  493, 
9  Sup.  Ct.  590,  32  L.  ed.  lOOll;  Conti- 
nental &  C.  Trust  &  Sav.  Bank  v.  Corey 
Bros.  Const.  Co.,  208  Fed.  976,  126  C. 
C.  A.  64;  Case  Mfg.  Co.  v.  Smith,  40 
Fed.  339,  5  L.  P.  A.  231. 

[a]  For  chancery  rule  as  to  parties. 
See  Continental  &  C.  Trust  &  Sav, 
Bank  v.  Corev  Bros.  Const.  Co.,  208 
Fed.  976,   126  "C.  €.  A.   64. 

6.  Continental  &  C.  Trust  &  Sav. 
Bank  r.  Corev  Bros.  Const.  Co.,  208 
Fed.  976,  126  C.  C.  A.  64;  Case  Mfg. 
Co.  r.  Smith,  40  Fed.  ."iSg,  5  L.  R.  A. 
231;  Kavlor  r.  O^Connor,  1  E.  D.  Smith 
(N.   Y.)"  672. 

7.  Mancelv  >'.  New  York,  119  App. 
Div.  376,  10.5  N.  Y.  Supp.  976;  Egan 
r.  Laemmle,  5  Misc.  224,  25  N.  Y. 
Supp.  330,  54  N.  Y.  St.  789. 

8.  Smith    V.   Phnffor.   46   Md.   573. 

9.  Smith  f.  Shaffer,  46  Md.  573. 
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brancers,^*'  nor  when  the  proceeding  does  not  affect  their  interest.^^ 
But  they  are  usually  proper  parties/-  even  though  the  statute  does  not 
require  them  to  be  joined.^" 

c.  Subsequent  Incumbrancers. — Tlie  statute  may  require  subsequent 
mortgagees  to  be  made  parties/*  otherwise  they  are  generally  not 
necessary  parties/^  and  under  some  few  statutes  are  not  proper  part- 
ies.^^  But  they  are  ordinarily  regarded  as  proper  parties/^  without  a 
statutory  requirement/^  for  the  purpose  of  offering  an  unincumbered 
title  to  the  purchaser/^ 

E.  Husband  and  "Wife.^°  —  Except  where  otherwise  provided  by 
statute,  the  husband  is  a  necessary  party  to  a  suit  to  enforce  the  lien 
upon  the  wife's  separate  property.^^  Wliere  the  contract  is  made  in 
the  husband's  name,  whether  for  improvements  on  their  joint  land,-^ 


10.  Central  Trust  Co.  v.  Bartlett, 
57  N.  J.  L.  206,  30  Atl.  58'3;  Brown  v. 
Danforth,  37  App.  Div.  321,  55  N.  Y. 
Supp.  825;  Alyea  v.  Citizens'  Savings 
Bank,  12  App.  Div.  574,  42  N.  Y. 
Supp.  185;  Southard  V.  Moss,  2  Misc. 
121,  20  N.  Y.  Supp.  848,  49  N.  Y.  St. 
225. 

11.  Watts  Bros.  &  Co.  v.  Eckels,  11 
Pa.  Dist.  570,  26  Pa.  Co.  Ct.  439; 
Wrigley  v.  Mahaffey,  5  Pa.   Dist.   389. 

12.  Ga. — Williams  v.  Chatham  E.  E. 
&  Imp.  Co.,  13  Ga.  App.  42,  78  S.  E. 
869.  111. — Granquist  i'.  Western  Tube 
Co.,  240  111.  132,  88  N.  E.  468.  Ohio. 
Ohio  Sav.,  Loan  &  Inv.  Co.  v.  Johnson, 
20  Ohio  Cir.  Ct.  96,  10  Ohio  Cir.  Dec. 
752.  R.  I. — Jepherson  v.  Green,  22  R. 
I.  276,  47  Atl.  599.  Wis.— Yawkey- 
Crowley  Lumb.  Co.  v.  De  Longe,  157 
Wis.  390,  147  N.  W.  334. 

13.  Grant  V.  Cumberland  Vy.  Ce- 
ment Co.,  58  W.  Va.  162,  52  S.  E.  36; 
United  States  Blowpipe  Co.  v.  Spencer, 
40   W.   Va.   69'8,   21   S.   £.   769. 

[a]  The  language  of  statute  may 
imply  authority  to  join  prior  incum- 
brancers. Keuney  v.  Apgar,  93  N.  Y. 
539. 

14.  Schillinger,  etc.  Co.  -f.  Arnott, 
152  N.  Y.  584,  46  N.  E.  956;  Schillinger 
etc.  Co.  V.  Arnott,  14  N.  Y.  Supp.  3i26; 
Central  Trust  Co.  v.  Bartlett,  57  N.  J. 
L.    206,   30   Atl.   583. 

15.  Md.— Kelly  v.  Gilbert,  78  Md. 
431,  28  Atl.  274.  Mass.— Howard  v. 
Robinson,  5  Cush.  119.  N.  J. — Tomp- 
kins V.  Horton,   25  N.  J.  Eq.   284. 

16.  Smith  V.  Shaffer,  46  Md.  573; 
Jacobus  V,  Mutual  B.  &  L.  Ins.  Co.,  27 
N,  J.   Eq.   604. 

fa]  They  may,  however,  intervene 
to   protect   their   interests.      Smith   v. 


Shaffer,  46  Md.  573;  McAdam  v.  Bailev, 
1  Phila.   (Pa.)   297. 

17.  la. — Mervin  v.  Sherman,  9  Iowa 
331.  N.  C. — Lookout  Lumber  Co.  V. 
Mansion  Hotel  &  B.  Ry.  Co.,  109  N.  C. 
658,  14  S.  E.  35.  Wis.— Warren-Web- 
ster &  Co.  V.  Beaumont  Hotel  Co.,  151 
Wis.  1,  138  N.  W.  102;  Rice  v.  Hall, 
41   Wis.   453. 

[a]  According  to  the  general  prac- 
tice in  equity,  subsequent  lienors,  if 
not  necessary,  are  proper  parties  to 
the  foreclosure  of  a  mechanic's  lien. 
Kenney  v.  Apgar,  93  N.  Y.  539. 

18.  Monk  V.  Exposition  Deepwater 
Pier  Corp.,  Ill   Va.  121,  68   S.  E.  280. 

19.  Monk  V.  Exposition  Deepwater 
Pier  Corp.,  I'll  Va.  121,  68  S.  E.  280. 
But  see  Southard  v.  Moss,  2  Misc.  121, 
20  N.   Y.  Supp.  848,  49   N.  Y.  St.  225. 

[a]  Incumbrancers  cannot  be 
joined  to  make  a  marketable  title  on 
the  foreclosure.  Southard  v.  Moss,  2 
Misc.  121,  20  N.  Y.  Supp.  848,  49  N. 
Y.  St.   225. 

20.  Husband  and  wife  as  parties 
generally,  see  the  title  "Husband  and 
Wife." 

21.  Ill, — Greenleaf  v.  Beebe,  80  111. 
520.  Ind.— Scott  v.  Goldinhorst,  123 
Ind.  268,  24  N.  E.  333;  Vorhees  v.  Beck- 
well,  10  Ind.  App.  224,  37  N.  E.  811. 
Md. — Clark  v.  Boarman,  89  Md.  428, 
43  Atl.  926.  Mo.— Pink  v.  Hanegan,  51 
Mo.  280;  Latshaw  v.  McNees,  50  Mo. 
381. 

[a]  A  husband  having  an  interest 
in  the  wife's  separate  property,  is  a 
necessary  party.  Greenleaf  v.  *  Beebe. 
80  111.  520. 

22.  Hausmann  Bros.  Mfg.  Co.  V. 
Kempfert,  93  Wis.  587,  67  N.  W.  1136; 
Littell  &  Smythe  Mfg.  Co.  v.  Miller, 
3  Wlash.  480,  28  Pac.  1035. 
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or  on  her  separate  estate,^^  the  wife  is  a  necessary  party  if,  under  the 
law,  her  interest  would  be  affected;-^  otherwise  not  ;-^  nor  is  she  a 
necessary  party  to  a  foreclosure  of  the  husband's  curtesy  in  her  hand."" 
"Both  hus1)and  and  wife  should  be  joined  in  a  foreclosure  upon  com- 
munity property.^^ 

F,  Time  To  Join  Additional  Parties.^®  —  When  the  proceeding  is 
in  equity,  following  the  general  equity  rule,  new  parties  muiy  be  in- 
troduced at  any  time,^^  though  this  is  not  the  rule  at  law.^°  But  if  the 
rights  which  the  added  parties  have  in  the  land  are  to  be  atfected  by 
the  lien  foreclosure,  they  must  be  joined  within  the  time  limit  pre- 
scribed for  bringing  action  to  enforce  the  lien.'*^ 

G.  Objections.  —  Objections  for  misjoinder  or  nonjoinder  of  part- 
ies follow  the  general  rules  elsewhere  treated. "'^  Thus  where  the  peti- 
tion shows  on  its  face  the  w^ant  of  parties,  advantage  of  the  defect  may 
be  taken  b}'  demurrer  ;^^  otherwise  objection  imiy  be  takcu^*  by  pica 


23.  Flake  v.  Central  Hdw.  Co.,  96 
Miss.  838,  51  So.  4()1;  Jobe  v.  Hunter, 
1G5  Pa.  0,  30  Atl.  452,  44  Am.  St.  Kep. 
639. 

24.  Miss.— Flake  v.  Central  Hdw. 
Co.,  96  Miss.  838,  51  So.  461.  Pa. 
Jobe  r.  Hunter,  165  Pa.  5,  30  Atl.  452, 
44  Am.  St.  Rep.  639.  Wis. — Hausmann 
Bros.  Mfg.  Co.  V.  Kempfert,  93  Wis. 
587,  67  N.  W.  1136. 

25.  Washburn  v.  Burns,  34  N.  J.  L. 
18. 

26.  Sohuell  i\  Clements,  73  111.  613; 
Kirby  v.  Tead,  13  Mete.   (Mass.)   149. 

27.  Northwest  Bridge  Co.  v.  Ta- 
coma  Shipbldg.  Co.,  36  Wash.  333,  78 
Pae.  996;  Powell  v.  Nolan,  27  Wash. 
318,  67  Pac.  712,  68  Pac.  389. 

28.  See  generally  the  title  "Part- 
ies." 

29.  U.  S.— De  la  Vergne  Refrig, 
Mach.  Co.  V.  Montgomery  Brewing  Co., 
57  Fed.  in,  6  C.  C.  A.  272.  Ga. 
Gress  Lumb.  Co.  v.  Rndgers,  85  Ga. 
587,  11  S.  E.  867.  Minn.— \\Tieaton  v. 
Berg,  50   Minn.  525,  52   N.  W.  926. 

[a]  Subpoena  may  be  served  on 
lien  clainmnt  after  sale  of  property. 
Kelly  V.  Gilbert,  7S  Md.  431,  28  Atl. 
274. 

[b]  The  equity  rule  does  not  apply 
when  the  statute  prf)\ii]o.s  a  specific 
manner  of  serving  the  citation.  Vick- 
erie  v.  Spencer,  9  R.  I.  585. 

30.  Gres,s  Lumb.  Co.  r.  Rodgers,  85 
Ga.  587,  11  S.  E.  867;  Yiekerie  V. 
S'i)encpr,  9  R.  T.  585.  But  see  the  title 
"Parties." 

fa  I  By  statute  the  order  for  notice 
to  the  owner  and  those  havinij  similar 
liens,  may  ho  made  at  any  term  while 
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the    cause    is    pending.      Rockwood    v. 
Walcott,  3   Allen   (Mass.)    458. 

31.  See  supra,  VIII,  C,  4. 

32.  See   the   title    '-'Parties." 

33.  Ark.— Hicks  r.  Branton,  21  Ark. 
186.  Ga. —  Griffin  v.  Gainesville  Iron 
Works,  144  Ga.  840,  8S  S.  E.  201.  Mo. 
^Miller  Lumber  Co.  v.  Oliver,  65  Mo. 
App.  435.  Neb. — Hardv  v.  Miller,  11 
Neb.  395,  9  N.  W.  475.  W.  Va.— James 
Sons  Co.  V.  Farlev,  71  W.  Va.  173,  76 
S.  E.  169;  Augir  v.  Warder,  68  W.  Va. 
752,  70  S.  E.  719,  33  L.  R.  A.  (N.  S.) 
69.  Wyo. — Becker  r.  Hopper,  22  Wvo. 
237,  257,  138  Pac.  179,  Ann.  Cas.  19160, 
1041. 

[a]  Failure  to  join  cestui  qui  trust 
must  be  by  special  demurrer  pointing 
out  the  objection.  Portoues  v.  Badcn- 
och,  132  111.  377,  23  X.  E.  319. 

[b]  General  demurrer  is  sufficient 
if  a  necessary  party  appears  to  bo 
omitted.  Watson  v.  Bardwell,  154  111. 
App.   326. 

[c]  Complaint  not  showing  other 
lien  claimants,  demurrer  thoroto  not 
proper.  Frederickson  r.  Riebsom,  72 
Wis.   587,   40   N.   W.   501. 

34.  Ark.— Hicks  r.  Branton,  21 
Ark.  186.  Mich.— Prather  Eng.  Co.  r. 
Detroit,  F.  &  S.  Rv.,  152  Mich.  582. 
116  N.  W.  376;  Kerns  v.  Flvnn,  51 
Mich.  573,  17  N.  W.  62.  Mo.— Ilorst 
kotte   r.   Menier,  50   Mo.   Ajtp.    158. 

[a]  Omission  of  trustee  as  a  party, 
may  not  lie  nlijrctcd  to  first  on  apjical. 
Jennet  Bridge  Sc  Iron  Works  r.  Church' 
ill,    1S2    111.    .\])p.    .548. 

[b]  Defect  is  not  waived  by  con- 
tending that  the  contract  was  not  de- 
fendant's.      Godfrey     Lumb.     Co.     V. 
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or  answer,  or  in  some  states,  at  hearing.^^     But  objection  cannot  he 
first  raised  by  instructions  to  the  jury.^^ 

XII.  PLEADINGS.  —  A.  Plaintiff's  Pleadings.  —  1.  In  Gen- 
eral. —  There  is  no  peculiar  rule  of  pleading  especially  and  only  ap- 
plicable to  petitions  for  mechanic's  liens ;^^  and  except  when  a  form  of 
pleading  is  specially  prescribed  by  statute,^^  the  general  rules  of  plead- 
ings apply.^**  The  complaint  should  allege  all  jurisdictional  facts,*^ 
and  when  the  statute  requires  the  existence  of  some  special  facts,  the 
allegation  of  such  matters  is  usually  essential.*^     Hence,  when  so  re- 


Kline,  160  Mich.  565,  125  N.  W.  682. 

[c]  The  Pleading  Must  Specify  the 
Defect. — Hawkins  v.  Mapes-Reeves 
Const.  Co.,  S2  App.  Div.  72,  81  N.  Y. 
Supp.   794. 

35.  Prather  Eng.  Co.  v.  Detroit,  F. 
&  S.  Ry.,  152  Mich,  582,  116  N.  W. 
376;  Kerns  v.  Flynn,  51  Mich.  573, 
17  N.  W.  62.  Contra,  Hicks  v.  Bran- 
ton,  21  Ark.  186;  Greene  v.  Finnell,  22 
Wash.    186,   60   Pac.    144. 

[a]  Objecting  to  testimony  is  not 
a  proper  method  of  raising  the  ques- 
tion as  to  a  defect  in  parties.  Greene 
V.  Finnell,  22  Wash,   186,  60  Pac.   144. 

36.  Horstkotte  v.  Menier,  50  Mo. 
158;  Becker  v.  Hopper,  23  Wyo,  209, 
147  Pac.  1085;  Gilland  v.  Union  Pac. 
Ry.  Co.,  6  Wyo.  185,  43  Pac.  508. 

[a]  If  objection  to  non-joinder  is 
not  seasonably  made,  it  is  waived  un- 
less it  be  jurisdictional.  See  Hughes 
Bros.  Paint  Hdw.  Co.  v.  Prewitt,  170 
Mo.  App.  594,  157  S.  W.  120,  and 
supra,  XI,  C,  1,  and  also  the  title 
"Parties." 

37.  lU.— Benner  v.  Schmidt,  44  111. 
App.  304.  N,  Y,— Dart  v.  Fitch,  23 
Hun  361,  Okla. — Jones  v.  Balsey,  27 
Okla.   220,   111   Pac.  942. 

[a]  A  person  suing  for  use  of 
others,  should  allege  his  trusteeship. 
Perry  v.  Swanner,  150  N.  .C.  141,  63  S. 
E.  611. 

38.  Laughlin  v.  Reed,  89  Me,  226, 
36  Atl.  131;  Cornell  v.  Matthews,  27 
N.  J.  L.  522. 

fa]  In  assumpsit  with  attachment, 
by  force  of  the  statute,  the  declara- 
tion must  show  the  suit  is  brought  to 
enforce  the  lien,  but  all  other  forms 
and  proceedings  therein  shall  be  the 
same  as  in  ordinary  actions  of  assump- 
sit. Laughlin  v.  Reed,  89  Me.  226,  36 
Atl.   131. 

39.  111. — Portoues  V.  Holmes,  33  HI. 
App.  312.  Mich.— Steel  Brick  Siding 
'Co.  V.  Muskegon  M.  &  F.  Co.,  9'S  Mich. 
616,  57   N.   W.   817.     Mo.— Bradish   v. 


James,  83  Mo.  313,  N.  Y.— Pearce  v. 
Knapp,  71  Misc.  324,  127  N.  Y.  Supp. 
1100.  Okla.— El  Reno  Elect.  L.  &  T. 
Co.  V.  Jennison,  5  Okla.  759,  50  Pac. 
144.  Utah. — Volker-Scowcroft  Lumb. 
Co.  V.  Vance,  36  Utah  348,  103  Pac. 
970,  Ann.  Cas.  1912A,  124,  24  L.  R. 
A.  (N.  S.)  321.  Wis.— Moritz  v.  Splitt, 
55  Wis.  441,  13  N.  W.  555. 

[a]  The  rules  governing  allegations 
in  a  bill  to  foreclose  a  mortgage  apply 
by  analogy  to  mechanic's  liens.  Steel 
Brick  Siding  Co.  v.  Muskegon  M.  & 
F.   Co.,  98  Mich.  016,  57  N.  W.  817. 

[bj  When  the  code  permits  plead- 
ing in  the  alternative,  both  alternative 
statements  regarding  defendant's  inter- 
est and  ownership  should  be  good  as 
a  tnatter  of  law.  Hewitt  v.  Truitt,  23 
Mo.  App.  443. 

40.  U.  S. — Hampton  v.  Truckee  Can- 
al Co.,  9  Sawy.  381,  19  Fed.  1.  Ala. 
Walker  v.  Daimwood,  80  Ala.  245.  CaJ. 
Davis  V.  Treacy,  8  Cal.  App.  395,  97 
Pac.  78.  Mich. — ^Clark  v.  Raymond, 
27  Mich.  456.  Mo. — Ewing  v.  Don- 
nelly, 20  Mo.  App.  6,  2  West.  Rep.  445. 
Mont. — McGlauflin  v.  Wormser,  28 
Mont.  177,  72  Pac.  428.  N.  Y.— Otis 
Bros.  &  Co.  V.  Voorhis,  49  How.  Pr. 
273.  Tex. — ^Gillespie  v.  Remington,  66 
Tex.  108,  18  S.  W.  338. 

[a]  A  complaint  which  fails  to  set 
forth  the  name  and  residence  of  the 
lienor,  time  of  first  and  last  items  of 
work,  or  any  fact  from  which  same 
might  be  fairly  inferred,  does  not  give 
the  court  jurisdiction  to  proceed. 
Pearce  v.  Knapp,  71  Misc.  324,  127  N. 
Y.  Supp.  1100. 

41.  Nolander  v.  Burns,  48  Minn.  13, 
50  N.  W.  1016;  Prime  V.  Hughes,  174 
App.  Div.  406,  159  N.  Y.  Supp.  1041; 
Kalt  Lumb.  Co.  v.  Morgan,  150  App. 
Div.   400,   134   N.   Y.   Supp.    1098. 

[a]  That  the  contract  was  not  filed 
need  not  be  alleged  by  a  laborer  in 
order  to  reap  the  advantage  of  such 
fact     given     by     statute.       Keunicott- 
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quired,  it  must  be  allecred  in  the  complaint  -whether  any  other  action 
has  been  brought  to  recover  any  part  of  the  lien  debt  :*'  that  the  plain- 
tiff has  taken  no  personal  security  for  the  payment  of  the  debt  ;*^  that 
a  subcontractor  gave  the  statutory  notice  to  other  subcontractors,**  if 
the  complaint  discloses  that  there  were  others.*' 

Where  the  act  gives  the  lien  only  when  the  contract  is  performed 
and  the  debt  matures  within  a  specified  time,  the  allegations  concern- 
ing these  matters  must  bring  the  facts  within  the  statute,*"  and  an 
averment  that  the  materials  furnished  were  to  be  paid  for  in  a  reason- 
able time  is  not  sufficient.*^ 

Where  lien  is  given  for  improvements  contracted  for  by  one  not  the 
owner,  unless  the  owner,  within  a  specified  time  after  infonuation 
thereof,  give  written  notice  that  he  will  not  be  responsible  therefor, 
a  complaint  claiming  a  lien  under  such  statute  need  only  allege  notice 
to  the  o^^'ner,*^  and  is  not  required  to  go  further  and  aver  that  the 
owner  did  not  give  such  notice.*® 

The  rule  as  to  counts'*"  and  numbering  of  paragraphs,''^  follows  the 
general  practice. 

2.  In  Equity.  —  Some  statutes  require  the  suit  to  be  commenced  by 
a  bill  in  equity ,°-  but  generally  it  need  not  state  a  cause  for  equitable 


Patterson  f.  Modern  Smelt.  &  Ref.  Co., 
26  Colo.  App.   135,  141   Pac.  144. 

[b]  Where  the  statute  gives  a  lien 
as  against  the  interest  of  the  vendor, 
upon  reversion  of  the  property  to  him, 
for  the  erection  of  improvements  re- 
quired by  the  terms  of  an  executory 
contract  of  sale,  the  complaint  must 
allege  that  the  contract  has  been  for- 
feited or  surrendered.  Nolander  V. 
Burns,  4S  Minn.  13,  50  N".  W.  1016. 

42.  Bachniann  v.  Spinghel,  164  App. 
Div.  725,  149  N.  Y.  Supp.  610;  Doug- 
lass V.  Carlin  Const.  Co.,  149  App. 
Div.  856,  134  N.  Y.  Supp.  709;  Abbott 
r.  Easton,  122  App.  Div.  274,  106  N. 
Y.  Supp.  970. 

43.  Royal  v.  McPhail,  97  Ga.  457, 
25  S.  E.  512.  See  .Jennings,  Grcsham  & 
Co.  V.  Huggins,  125  Ga.  338,  54  S.  E. 
169. 

44.  Keating  r.  Worthington,  11 
Ohio  Dec.  (Reprint)  42S,  27  W.  L.  Bui. 
14;  Watkins,  Pease  &  Co.  r.  Shaw,  7 
Ohio  Cir.  Ct.  415,  4  Ohio  Cir.  Dec.  660. 

45.  Keating  r.  Worthington,  11 
Ohio  Dec.  (Reprint)  428,  27  W.  L. 
Bui.   14. 

46.  Powell  r.  Rogers,  105  Til.  318; 
Belanger  r.  Hersey,  90  Dl.  70;  Brown 
r.  Lowell,  79  111.  4^84;  Rowlev  r.  .Tames, 
31    Til.    298. 

47.  Kinzev  r.   Thomas,   28   Til.   502. 

48.  Cal.— West  Coast  Lbr.  Co.  v. 
Newkirk,    «n    Cal.    275,    22    Pac.    231. 
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Colo. — Fisher  r.  McPhee  &  McGinnity 
Co.,  24  Colo.  App.  420,  1,35  Pac.  132. 
Nev. — Lamb  r.  Goldfield  Lucky  Boy 
Min.  Co.,  37  Nev.  9,  138  Pac".  902; 
Tonopah  Lbr.  Co.  v.  Nevada  Amuse- 
ment Co.,  30  Nev.  445,  97  Pac.  036. 

[a]  Averment  that  owners  at  all 
times  knew  lessees  were  constructing  a 
building  suOiciently  charges  knowledge. 
Tonopah  Lbr.  Co.  r.  Nevada  Amuse- 
ment Co.,  30  Nev.  445,  97  Pac.  636. 

[b]  Knowledge  wlU  be  presumed 
from  averment  that  a  lease  to  a  mine 
was  gi\cn  for  the  purpose  of  develop- 
ing and  improving  the  mine,  and  ex- 
tracting ore.  Lamb  v.  Goldfield  Lucky 
Boy  Min.  Co.,  37  Nev.  9,  138  Pac.  902. 

49.  Fisher  r.  McPhee  &  McGinnity 
Co.,  24  Colo.  App.  420,  135  Pac.  132; 
Clark  Hdw.  Co.  r.  Centoniiial  Tun.  Min. 
Co.,  22  Colo.  App.  174,  123  Pac.  322; 
Hunter  v.  Cordon,  32  Ore.  443,  52  Pac. 
182. 

50.  Laughlin  r.  Reed,  89  Me.  226, 
36  Atl.  131;  Powers  &  Boyd  Cornice  & 
Roofing  Co.  r.  Muir,  146  Mo.  App.  36, 
123  S.  W.  490.  See  7  St.wdard  Proc. 
701,  and   the  title   "Several   Counts." 

51.  El  Reno  Elect.  L.  &  T.  Co.  V. 
Jennison,  5  Okla.  759,  50  Pac.  144.  See 
4  ST.^xnARD  Proc.  126;  7  Standard 
Proc.  644. 

52.  D.  C— McCarthy  r.  Holtman,  19 
App.  Cas.  150.  Mich.— Little  Co.  v. 
Hazen  Co.,  1S5  Mich.  316,  152  N.  W. 
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relief.^^  However,  where  the  statute  prescribes  an  action  at  law,  if  a  bill 
in  equity  is  filed,  there  should  be  averments  showing  that  the  rights 
claimed  cannot  be  enforced  as  well  by  an  action  at  law.^* 

In  the  federal  court,  the  proceeding  is  always  by  bill  in  equity  f^  and 
if  the  cause  of  action  contains  grounds  for  legal  relief  these  must  be 
separated  from  the  matter  pertaining  to  the  lien,  and  made  the  basis 
of  a  separate  action  at  law.'*^ 

3.  Plaintiff's  Relation  to  the  Work,  —  The  complaint  usually 
should  disclose  the  relationship  of  the  plaintiff  to  the  work, — whether 
as  original  contractor,  or  merely  in  privity  with  the  original  contract.^^ 
This  relationship  need  not  be  denominated  in  express  terms,  provided 
the  facts  pleaded  show  it.^®  Indeed  the  designation  which  a  party  gives 
himself  in  his  pleading  does  not  control,^^  when  the  alleged  facts  show 
he  belongs  to  a  different  class.'^°  If  facts  are  alleged  indicating  that 
the  plaintiff  is  in  one  class,  he  cannot  recover  under  such  pleading,  in 
a  different  capacity.*'^ 

4.  The  Debt  or  Demand.  —  a.  Generally. — A  party  claiming  a 
lien  must  allege  the  existence  of  a  debt,^^  together  with  a  statement  of 


95.  W.  Va.— Central  City  Brick  Co. 
V.  Norfolk  &  W.  R.  Co.,  44  W.  Va.  286, 
28   S.   E.  926. 

See  generally  the  title  "Bills  and 
Answers. ' ' 

[a]  Following  Common  Law  Eules. 
Though  the  chancery  rules  of  pleading 
are  not  so  strict,  if  the  foreclosure 
is  by  bill  in  equity,  the  common  law 
rules  should  be  adhered  to  as  closely 
as  practicable.  Portoues  v.  Holmes,  33 
111.  App.  312. 

53.  Moritz  V.  Splitt,  5>5  Wis.  441,  13 
N.  W.  555. 

54.  Walker  v.  Daimwood,  80  Ala. 
245;    Chandler  v.  Hanna,  73  Ala.   390. 

55.  Continental  &  C.  Trust  &  Sav. 
Bank  i\  Corey  Bros.  Const.  Co.,  208 
Fed.  976,  126  C.  C.  A.  64;  Hatcher  v. 
Hendrie  &  B.  Mfg.  &  S.  Co.,  13S  Fed. 
267,  68   C,   C;  A.   19. 

56.  Hatcher  v.  Hendrie  &  B.  Mfg. 
&  S.  Co.,  133  Fed.  267,  68  C.  C.  A.  19. 

[a]  The  same  rule  applies  whether 
it  is  an  original  suit,  or  one  removed 
from  the  state  court.  Hatcher  v.  Hen- 
drie &  B.  Mfg.  &  S.  Co.,  133  Fed.  267, 
68  C.  C.  A.  19. 

See  supra,  VI,  D,  3. 

57.  Colo. — Harris  v.  Harris,  18  Colo. 
App.  34,  69  Pac.  309,  9  Colo.  App. 
211,  47  Pac.  841.  Kan.— Rankin  v. 
Rankin,  86  Kan.  899,  122  Pac.  1120. 
N.  J. — Culver  v.  Lieberman,  69  N.  J. 
L.  341,  55  Atl.  812.  Tex.— Waldorff  v. 
Scott,  46  Tex.   1. 

For  classes  of  persons  embraced  in 


lien  law,  see  the  statutes:  also  supra, 
I,  B,  3  and  4. 

58.  Cal.— ^Schalich  v.  Bell,  173  Oal. 
773,  161  Pac.  983.  Colo.— Harris  v. 
Harris,  18  Colo.  App.  34,  69  Pac.  309. 
111.— City  of  Salem  v.  Lane,  189  111. 
593,  60  N.  E.  37,  82  Am.  St.  Rep.  481. 

59.  Ark.— Tucker  v.  St.  Louis  I.  M. 
&  S.  R.  Co.,  59  Ark.  81,  26  S.  W.  375. 
111.— City  of  Salem  v.  Lane,  189  111. 
593,  60  N.  E.  37,  82  Am.  St.  Rep.  481. 
Kan. — Rankin  v.  Rankin,  86  Kan.  899, 
122  Pac.  1120. 

60.  City  of  Salem  v.  Lane,  189  111. 
593,  60  N.  E.  37,  82  Am.  St.  Rep.  481; 
Rankin  v.  Rankin,  86  Kan.  899,  122 
Pac.  1120. 

61.  Ala.— McGrew  &  Sons  v.  Earn- 
est, 167  Ala.  531,  52  So.  639.  la. 
Page  &  Son  v.  Grant,  127  Iowa  249, 
103  N.  W.  124.  Tex.— Waldorff  v. 
Scott,  46  Tex.  1.  W.  Va.— See  Atlantic 
Terra  Cotta  Co.  v.  Moore  Const.  Co., 
73  W.  Va.  449,  80  S.  E.  924,  51  L.  R. 
A.    (N.  S.)    1198. 

[a]  Where  the  pleadings  are  in- 
formal, under  an  equitable  adminis- 
tration of  the  res,  the  rule  does  not 
apply.  Moorehead  v.  Eggmann,  190  111. 
App.   578. 

As  to  variance,  see  infra,  XIV,  H. 

62.  Cal.— Burke  v.  Dittus,  8  Cal. 
App.  175,  96  Pac.  330.  Ind.— Craw- 
fordsville  v.  Irwin,  46  Ind.  438;  Davis 
V.  McMillan,  13  Ind.  App.  424,  41  N. 
E.  851.  Ohio.— Watkins  v.  Shaw,  7 
Ohio    Cir.    Ct.    415,   4   Ohio    Cir.    Dec. 
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its  nature,^^  and,  if  payments  have  been  made,  the  condition  of  the  ac- 
count,"* and,  as  a  .t^eneral  rule,  should  show  that  the  debt  f^'rew  out  of  a 
valid''"  contract, °"  express,^^  or  implied,*'®  such  as  woukl,  under  the 
statute,  give  rise  to  the  lien:''®  and  if  not  an  original  contractor,  the 


660.  W.  Va.— Houston  Lumber  Co.  v. 
Wetzel  &  T.  R.  Co.,  69  W.  Ya.  682,  72 
S.  E.  786;  Lunsford  v.  Wren,  64  W. 
Va.  458,  63  S.  E.  308;  Grant  r.  Cum- 
berland Yy.  Cement  Co.,  58  W,  Va.  162, 
52  S.  E.  36.  Wis.— Dewey  v.  Fifield, 
2  Wis.  73. 

[a]  A  substantial  averment  of  non- 
pas'ment  is  essential,  since  the  j,^ist  of 
the  action  is  a  breach  of  contract. 
Burke  i\  Dittus,  8  Cal.  App.  175,  96 
Pac.    330. 

63.  Logan  v.  Dunlap,  4  111.  188: 
Portoues  v.  Holmes,  33  HI.  App.  312; 
McPherson  v.  Greenwell,  27  R.  I.  178, 
61    Atl.    175. 

[a]  A  petition  which  has  a  copy 
of  contract  annexed,  but  which  does 
not  state  how  far  work  has  progressed, 
nor  contain  a  statement  of  the  account, 
is  faulty.  McPherson  v.  Greenwell,  27 
R.  L   178,  61  Atl.  175. 

64.  Summerlin  v.  Thompson,  31  Fla. 
369,  12  So.  637;  McPherson  r.  Green- 
well,  27  R.  T.  178,  61  Atl.  175;  Spencer 
t\  Doherty,   17   R.   I.   89,   20   Atl.   232. 

[a]  Pleading  that  payments  were 
applied  in  a  certain  manner  is  not  an 
ajipropriation  of  the  payments  in  that 
way,  but  is  a  narrative;  and  the  ap- 
plication may  be  amended  if  found 
to  be  incorrect.  Scannell  v.  Hub  Brew- 
ing Co.,  178  Mass.  288,  59  N.  E.  628. 

65.  Ala. — Copeland  v.  Kehoe,  67 
Ala.  594.  Ark.— Rogers  v.  Phillips,  8 
Ark.  366,  47  Am.  Dec.  727.  Miss. 
Prairie  Lodge  No.  87  r.  Smith,  58  Miss. 
301.  Wis.— Sherry  r.  Madler,  123  Wis. 
621,  101  N.  W.  1095.  See  also  cases 
cited   VT,  T,  5,  note  39. 

[a]  But  by  statute  (1)  where  the 
original  contract  is  void  by  reason  of 
not  being  filed  as  required  by  the  me- 
chanic's lien  act,  all  labor  performed 
and  material  furnished  are  deemed  to 
be  at  the  instance  of  the  owner  and 
liens  may  be  enforced  for  the  full 
■value  thereof,  though  no  personal  judg- 
ment may  be  rendered  against  the 
owner  therefor  (Madera  Flume  &  T. 
Co.  r.  Kendall,  120  Cal.  182,  .">2  Pac. 
304.  65  Am.  St.  Rep.  177;  McMenomv 
r.  White,  115  Cal.  339,  47  Pac.  109), 
(2)  and  it  is  sufficient  to  allege  in  the 
complaint     that     materials    were    fur- 

Vol.  XIX 


iiished  through  the  contractor  as  the 
agent  of  the  owner.  Lucas  V.  Gobbi, 
10  Cal.  App.  648,  103  Pac.  157. 

66.  Ind. — Duckwall  v.  Jones,  15G 
lud.  682,  .58  N.  E.  1055,  60  N.  E.  797. 
la. — Logan  V.  Attix,  7  Iowa  77.  W.  Va. 
Houston  Lumber  Co.  V.  Wetzel  &  T.  K. 
Co.,  69  W.  Va.  682,  72  S.  E.  786;  Luns- 
ford r.  Wren,  64  W.  Va.  458,  63  S.  E. 
308;  Central  Citv  Brick  Co.  V.  Norfolk 
&  W.  R.  Co.,  44"  W.  Va.  286,  28  S.  E. 
926.  Wis.— See  Edleman  r.  Kidd,  Co 
Wis.  18,  26  N.  W.   116. 

[a]  The  contract  under  which  the 
work  is  done  is  tlie  one  to  be  set  out 
in  the  petition,  not  some  subsequent 
arrangement  for  payments  of  the  con- 
tract price.  Logan  v.  Dunlap,  4  111. 
188. 

[b]  An  averment  of  furnishing  ma- 
terials at  the  instance  and  request  of 
several  persons,  does  not  necessarily 
amount  to  an  allegation  of  a  joint  ac- 
count. Coen  V.  Bettnian,  166  Mo.  App. 
671,   150  S.   W.    1137. 

Pleading  contracts  generally,  see  the 
title  ''Implied  and  Express  Agree- 
ments. ' ' 

67.  Merrill  v.  Brant,  175  Mich.  182, 
in    N.    W.    550. 

68.  Portoues  v.  Holmes,  33  111.  App. 
312;  Merrill  r.  Brant,  175  Mich.  1S2, 
141    N.    W.    550. 

[a]  If  the  complaint  authorizes  the 
inference  of  a  jnirchasc  of  materials  it 
is  sufTicient.  Rankin  v.  Walker,  65 
Ind.    222. 

[b]  Where  petition  shows  owner 
used  and  appropriated  materials,  de- 
livered for  use  by  the  contractor,  an 
implied  contract  to  pay  therefor  is 
shown.  Sharp  Lumb.  Co.  r.  Kansas 
Ice  Co.,  42  Okla.  689,  142  Pac.  1016; 
Ryndak  r.  Seawell,  13  Okla.  737,  76 
Pac.    170. 

69.  Ark. — Rogers  r.  Phillips,  8  Ark. 
366,  47  Am.  Dec.  727.  111.— McClurken 
V.  Logan,  23  111.  79;  Cook  v.  Heald, 
21  111.  425;  Leslie  r.  Reed,  107  HI. 
Aytp.  248.  Ind. — Adamson  v.  Shaner, 
3  Ind.  App.  448,  29  N.  E.  944.  Mass. 
Wilder  r.  French,  9  Gray  39.3.  Minn. 
Menzel  ;•.  Tubba,  51  Mirin.  364,  53  N. 
W.  65.3,  1017,  17  I/.  B.  A.  815. 
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party  should  show  that  his  claim  arose  through  a  part  performance  of 
the  terms  of  the  original  contract,^"  under  such  conditions  as  are  au- 
thorij^ed  hy  the  statute.'^^  The  terms  of  the  lien  claimant's  contract 
should  generally  be  set  out/-  though  other  courts  have  held  this  un- 
necessary because  not  specially  required  by  statute.^^ 

Both  an  express  contract  and  the  quantum  meruit  may  be  alleged 
when  not  inconsistent/*  An  averment  of  the  date  of  the  contract  is 
not  indispensable  if  the  lien  is  not  fixed  ^^^th  reference  to  such  date.'^^ 
In  a  materialman's  suit,  if  a  part  of  the  items  appear  to  be  of  too  re- 
mote a  date  to  be  included  in  the  lien,  it  should  appear  from,  the  com- 
plaint that  all  were  delivered  under  a  continuous  contract,''^  but  this 
will  be  presumed  in  some  jurisdictions,  if  the  last  item  is  in  time/^ 

It  is  not  necessary  to  allege  a  contract  on  the  part  of  the  claimant 
v.'here  the  lien  is  given  "to  secure  a  claim"  for  materials  or  services/^ 
nor  where  the  form  of  action  is  in  the  nature  of  assumpsit/®  or  the 
statute  otherwise  renders  it  unnecessary.^'^  If  compensation  for  extras 
is  sought,  the  claim  therefor  must  be  specially  pleaded^^  in  accordance 
with  the  facts.^^    The  complaint  should  allege  the  items  of  labor  and 


70.  111. — Thomas  v.  Industrial  Uni- 
versity, 71  111.  310.  N.  Y.— Breuehaud 
r.  Mayor,  m  Hun  564,  16  N.  Y.  Supp. 
347,  4i  N.  Y.  St.  158;  Clapper  i'.  Strong, 
41  Misc.  184,  83  N.  Y.  Supp.  935.  Pa. 
Maonotta  v.  Eao;an,  23  Pa.  Dist.  436. 
W.  Va.— Lunsford  v.  Wren,  64  W.  Va. 
45S,  63   S.  E.   308. 

See  infra,  XII,  A,  6,  c. 

71.  Breuehaud  v.  Mayor,  61  Hun 
564,  16  N.  Y.  Supp.  347,  41  N.  Y.  St. 
158;  Lunsford  t\  Wren,  64  W.  Va.  458, 
6i3   S.   E.   308. 

72.  Idaho.— Bennett  Co.  v.  Twin 
Falls  L.  &  W.  Co..  14  Idaho  5,  93 
Pae.  789.  Mass. — ^Simpson  v.  Dal- 
rymple,  11  Cxish.  308.  R.  I. — Spencer  v. 
Doherty,  17  R.  I.  89,  20  Atl.  232. 
W.  Va. — Houston  Lumber  Co.  r.  Wetzel 
&  T.  R.  Co.,  69  W.  Va.  6S2,  72  S.  E. 
786;  Lunsford  V.  Wren,  64  W.  Va.  458, 
63  S.  E.  308. 

fa]  "That  a  balance  is  due  on  the 
contract,"  is  in  effect  an  ayerment 
that  it  is  due  according  to  the  terms 
of  the  contract.  Summerlin  v.  Thomp- 
son, 31  Fla.  369,  12  So.  667. 

73.  Summerlin  i\  Thompson,  31  Fla. 
369,  12  So.  667;  Stearns  v.  Jaudon,  27 
Fla.  469,  8  So.  640. 

[a]  A  subcontractor,  having  a  di- 
rect lien,  need  not  set  out  the  terms 
of  the  contract  between  the  original 
contractor  and  the  owner.  Doyle  v. 
Munster,   27  111.   App.   130. 

74.  Neuman  v.  Grant,  36  Mont.  77, 
92  Pac.  43 

[a]    The  same  indebtedness,  due  on 


an  account,  and  on  an  order,  may  be 
pleaded.  Kimball  v.  Bryan,  56  Iowa 
632,    10    N.    W.    218. 

7.5.  Gillespie  v.  Remington,  66  Tex. 
108,  18  S.  W.  338 

76.  Frankoviz  v.  Smith,  34  Minn. 
403,  26  N.  W.  22.5. 

77.  Indiana  Mutual  Bldg.  &  L.  Assn. 
r.  Paxton,  18  Ind.  App.  304,  47  N.  E. 
1082;  Peck  v.  Bridwell,  10  Mo.  App. 
524. 

78.  Kiel  V.  Carll,  51   Conn.  440. 

fa]  An  allegation  that  plaintiff  has 
a  claim  is  sufficient  under  such  a  stat- 
ute.    Kiel  V.  Carll,  51  Conn.  440. 

79.  Del. — Voigtniann  v.  Wilmington 
Tr.  Bldg.  Corp.,  7  Penne.  265,  78  Atl. 
920.  Me.— Laughlin  v.  Reed,  89  Me. 
226,  36  Atl.  131.  N.  H.— Pike  v.  Scott, 
60  N.   H.  469. 

80.  Harbridge  v.  Six  Points  Lumb. 
Co.,    17   Ariz.    339,   152   Pac.   860. 

81.  Cal. — Sweeney  v.  Meyer,  124 
Cal.  512,  57  Pac.  479.  Okla.— El  Reno 
Elect.  L.  &  T.  Co.  v.  Jennison,  5  Okla. 
759,  774,  50  Pac.  144.  Wis.— Security 
Nat.  Bank  v.  St.  Croix  Power  Co.,  126 
Wis.   370,   105   N.   W.   914. 

[a]  A  subcontractor's  claim  against 
th©  owner  for  extra  work,  when  in- 
cluded in  the  claim  against  the  con- 
tractor, cannot  be  recoyered  for.  Se- 
curity Nat.  Bank  v.  St.  Croix  Power 
Co.,   126   Wis.   370.   105   N.   W.   914. 

See  2  Standard  Proc.  700. 

82.  Johnson  v.  Paulson,  83  Ore.  238, 
154  Pac.  685j  163  Pac.  435. 
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materials,^^  espeoially  if  tlio  debt  grew  ont  of  a  snhcontraet,^*  either 
by  settin^r  thorn  out' in  the  eoinphiint,^^  or,  if  the  statute  requires  it, 
by  verified  bill  of  partieulars  attaehed  to  the  pleading ;««  and  such  bill 
of  particulars  may  be  demanded  without  the  aid  of  a  statute,  in  some 
jurisdietions."  ITowever,  it  is  generally  unnecessary  for  one  dealing 
"directly  with  the  owner  to  allege  items  when  the  contract  is  for  an 
entire  amount.^*  There  must  be  allegations  dcseriptive  of  the  work  done 
from  which  it  may  be  ascertained  wht^tlier  it  is  of  such  a  sort  as  will 
entitle  the  plaintiff  to  a  lien,*""  likewise  that  materials  were  for  the 
construction  of  something  that  became  a  part  of  an  improvement  on 
real  estate.''^' 

Demand  for  payment   need  not  be  alleged.^^ 

If  a  note  was  given  for  the  debt,  and  not  paid,  it  should  be  tendered 
for  cancellation,  with  appropriate  averments  as  to  the  facts.^- 


83.  Shippcn  Bros.  Lunib.  Co.  v. 
Walker,  Ul  Ga.  682,  81  S.  E.  1119; 
MeLauf,dilin  r.  Shaughnessey,  42  Miss. 
520. 

84.  Smith  v.  Van  Iloose,  110  Ga. 
633,  36  S.  E.  77;  Cartter  v.  Rome  &  C. 
Const.  Co.,  89  Ga.  158,  1.5  S.  E.  36. 

85.  Collini  V.  Nicolson,  51  Ga.  560; 
Barnes  v.  Stacy,  73  Wis.  1,  40  N.  W. 
615. 

86.  Ind. — Stephenson  v.  Ballard,  50 
Ind.  176.  la.— Logan  v.  Attix,  7  Iowa 
77;  Mix  v.  Elv,  2  G.  Gr.  513;  Greene 
&'  Bros.  V.  Ely,  2  Gr.  508.  Minn. 
Behrens  v.  Kruse,  121  Minn.  90,  140 
N.  W.  .S39. 

[a]  The  bill  of  particulars  is  suffi- 
cient if  it  is  as  definite  as  the  cir- 
cumstances will  permit.  Mix  v.  Ely,  2 
G.  Gr.  (Iowa)  513. 

87.  Bennett  Co.  v.  Twin  Falls  L.  & 
W.  Co.,  14  Idaho  5,  93  Pac.  789.  See 
McLaughlin  v.  Shaughnessey,  42  Miss. 
520. 

As  to  bill  of  particulars  generally, 
see  the  title  "Bills  of  Particulars." 

[a]  A  court  of  equity  may  require 
a  party  to  furnish  a  bill  of  particulars 
in  a  proper  case.  Bennett  Co.  r.  Twin 
Falls  L.  &  W.  Co.,  14  Idaho  5,  93 
Pac.  789. 

88.  Colo. — f^^tate  Bank  r.  Plummer, 
54  Colo.  144,  129  Pac.  819.  Ind.— Ste- 
phenson r.  Ballard,  50  Ind.  176;  Wolf 
V.  Schofield,  38  Ind.  175.  Minn.— Men- 
zel  V.  Tubbs,  51  Minn.  364,  53  N.  W. 
653,  1017,  17  L.  R.  A.  815.  Tex.— Hous- 
ton Cotton  Exch.  r.  Crawley,  3  Wills. 
Civ.  Cas.  §138. 

("a]  A  bUl  of  particulars  need  not 
be  filed,  whore  the  complaint  avers  a 
contract  f(>r  a  particular  sura,  and  that 
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the  contract  had  been  performed. 
Montpelier  L.  &  W.  Co.  V.  Stephenson, 
22  Ind.  App.  175,  53  N.  E.  444. 

89.  Colo. — Arkansas  River,  Land,  R. 
&  C.  Co.  r.  Flinn,  3  Colo.  App.  381,  33 
Pac.  1006.  Fla.— Stearns  r.  Jaudon,  27 
Fla.  469,  8  So.  640.  Mo.— O 'Shea  v. 
O'Shea,  91  Mo.  App.  221;  Marshall  v. 
Bank  of  Archie,  76  Mo.  App.  92.  Wis. 
Dewey  r.  Fifield,  2  Wis.  73. 

But  see  Sehalich  v.  Bell,  173  Cal. 
773,  161  Pac.  983. 

fa]  To  secure  lien  for  fences  and 
sidewalks,  the  petition  should  allege 
that  the  contract  included  them.  Mar- 
shall i\  Bank  of  Archie,  76  Mo.  App. 
92. 

|b]  The  purpose  of  excavation 
work  should  be  shown  b.v  the  plead- 
ings. O'Shea  r.  O'Shea,  91  Mo.  App. 
221 . 

90.  111. — Alexander  Lumb.  Co.  v. 
Champaign  B.  B.  Co.,  201  111.  App. 
246.  Mass. — Curtis  &  Pope  Lumb.  Co. 
r.  Wolmer,  213  Mass.  456,  100  N.  E. 
670.  Wis.— Dewey  v.  Fifield,  2  Wis. 
73. 

[.t]  Materials  must  be  in  accord 
with  plans  and  specifications  in  orig- 
inal contract,  when  furnished  by  a  sub- 
contractor. Froli<'h  r.  Klein,  160  Mich. 
142,    147,    125    N.   W.   14. 

91.  Cal.— Quimby  v.  Lyon,  63  Cal. 
394.  Ind. — School  Town  of  IVinceton 
r.  Gebhart,  61  Ind.  187:  Rhodes  v. 
Webb-.Tamcson  Co.,  19  Tnd.  App.  195, 
49  N.  E.  283.  Mich. — Steel  Brick  Sid- 
ing Co.  r.  Muskegon  M.  &  F.  Co.,  98 
Mich.  616,  57   N.   W.  817. 

92.  Ala.— Cutcliff  r.  McAnnally,  88 
Ala.  507,  7  So.  331.  111.— Clement  V. 
Newton,  78  111.  427.    Mo.— Ashdown  v. 
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b.  Price  or  Value.  —  The  contract  price,  if  any,  should  be  alleged, 
as  against  the  debtor  ;^^  or  the  value,  if  suit  is  on  quantum  meruit,®* 
and  a  subcontractor  must  allege  the  actual  value,  so  as  to  bind  the 
property,''^  though  the  same  amount  may  be  averred  to  be  both  fhe 
actual  value  and  the  contract  price.^^ 

c.  Maturity.  —  The  maturity  of  the  debt,®^  or  an  installment  there- 
of,®^ should  generally  be  alleged,  but  it  may  be  showTi  by  reference 
to  an  exhibit.^® 

d.  Separating  Items.  —  When  each  building  or  lot  is  liable  only 
for  the  indebtedness  against  it,  under  the  terms  of  the  statute,^  or 
the  circumstances  of  the  particular  case,^  the  lien  indebtedness  on  each 
must  be  kept  separate,^  if  but  one  suit  is  brought  to  foreclose  all 
liens,*  or  if  but  one  lien  is  filed  upon  several  lots,  the  facts  justifying 
this  should  be  pleaded.^    Similarly,  the  pleading  should  be  so  framed 


Woods,  31  Mo.  465.  Neb.— Hersh  & 
Son  V.  Carman,  51  Neb.  784,  71  N.  "W. 
713.  W.  Va. — Cushwa  v.  Improvement 
L.  &  B.  Assn.,  45  W.  Va.  490,  499,  32 
S.   E.   259. 

93.  Murphy  v.  Guisti,  26  R.  I.  306, 
58  Atl.  &52. 

94.  Magnotta  v.  Eagan,  23  Pa.  Dist. 
436. 

95.  Cal. — Bringham  v.  Knox,  l27 
Cal.  40,  59  Pac.  198;  Maeomber  v. 
Bigelow,  126  Cal.  19,  58  Pac.  312.  Kan. 
Jarvis-Conklin  Mtg.  Trust  Co.  v.  Sut- 
ton, 46  Kan.  166,  26  Pac.  406.  Minn. 
Fergestad  v.  Gjertsen,  46  Minn.  369, 
49  N.  W.  127.  Mo.— McLaughlin  v. 
Schawacker,  31  Mo.  App.  365;  Mc- 
Mahon  v.  Bridwell,  3  Mo.  App.  572. 
N.  Y. — Hauptman  v.  Catlin,  1  E.  D. 
Smith  729.  Pa.— Odd  Fellows'  Hall  v. 
Masser,  24  Pa.  507,  64  Am.  Dec.  675. 
B.  I.— Murphy  v.  Guisti,  26  R.  I.  306, 

58  Atl.  952. 

fa]  An  allegation  was  held  sufla- 
Cient  which  stated  merely  that  the 
plaintiff  furnished  materials  amount- 
ing to  a  named  sum.  Jarvis-Conklin 
Mtg.  Trust  Co.  V.  Sutton,  46  Kan.  166, 
26  Pac.  406. 

96.  Bringham  v.  Knox,  127  Cal.  40, 

59  Pac.  198;  Bardwell  v.  Anderson, 
13  Mont.  87,  32  Pac.  2S5. 

97.  Cal. — Harmon  v.  Ashmed,  60 
Cal.  439.  Miss.— Ehlers  r.  Elder,  51 
Miss.  495.  Va. — Savings  Bank  v.  Pow- 
hatan Clay  Mfg.  Co.,  102  Va.  274,  46 
S.  E.  294;  McCartney  v.  Tyrer,  94  Va. 
198,  203,  26  S.  E.  4i9. 

See  snpra,  VIII.  A. 

98.  El  Reno  Elect.  L.  &  T.  Co.  v. 
Jeimison,   5   Okla.   759,  50  Pae.   144; 


laege  v.  Bassieux,  15  Gratt.   (56  Va.) 
83,  76  Am.  Dec.  189. 

99.  Merritt  v.  Pearson,  58  Ind.  385; 
Huse  V.  Washburn,  59  Wis.  414,  18  N. 
W.  341.  See  generally  the  title  ' 'Ex- 
hibits." 

1.  Plummer  l?.  Eckenrode,  50  Md. 
225. 

2.  McCrory  v.  Adams,  217  Mass.  55, 
104  N.  E.  439;  Twitchell  &  Co.  v.  Dev- 
ens,  45  Mo.  App.  283. 

3.  Del. — Durney  v.  Diguglielmo,  5 
Boyce  289,  92  Atl.  850.  Mass.— Mc- 
Crory V.  Adams,  217  Mass.  55,  104  N. 
E.  439;  Donnelly  v.  Butler,  216  Mass. 
41,  102  N.  E.  917.  Md.— Plummer  v. 
Eckenrode,  50  Md.  225;  Wilson  v. 
Merryman,  48  Md.  328. 

[a]  In  order  to  subject  a  portion 
of  a  tract  to  a  lien,  when  under  the 
contract  the  entire  tract  is  liable  for 
the  entire  work,  the  petition  should 
allege  the  amount  of  labor  and  mate- 
rial going  into  such  parcel.  McCrory 
V.  Adams,  217  Mass.  55,  104  N.  E. 
439. 

4.  See  supra,  X,  A. 

5.  McAdow  r.  Miltenberger,  75  Mo. 
App.  346;  Twitchell  &  Co.  v.  Devens, 
45  Mo.  App.  283;  Peck  v.  Bridwell,  10 
Mo.  App.  524. 

[a]  Contiguity  of  the  several  lots 
must  appear  in  the  pleadings,  where 
it  is  ground  for  a  single  lien.  Twitch- 
ell &  Co.  P.  Devens,  45  Mo.  App.  283. 

[b]  If  it  can  be  gathered  from  the 
petition,  though  not  explicitly  stated, 
that  the  several  dwellings  were  erected 
under  one  contract,  it  is  sufacieot. 
Peck  V.  Bridwell,  10  Mo.  App.  524. 

[c]  Separate  owners,  contracting 
jointly,  cannot  contend  that  the  eon- 
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that  if  some  items  are  held  to  be  uon  lieuable,  they  may  be  separated 
from  the  remainder." 

5.  Conditions  Precedent.  —  a.  Statutory.  —  (I.)  iii  General.  —  Com- 
plianet'  with  (•(Hidilicms  imjiosed  l)y  \n\v  as  precedent  to  the  ri^ht  of 
aetion  must  be  adej^'ed  by  all  parties  affected.^ 

(II.)  Notice  of  Siiit.  —  The  complaint  need  not  allege  the  filing  of 
a  lis  pendens^  or  other  notice  of  suit." 

b.  Contractual. —  (I.)  In  General.iu — If  conditions  are  imposed  by 
contract,    compliance    therewith/^    or   a   sutticient    excuse^'    for   non- 


tract  was  divisible.  McAdow  V.  Milten- 
berger,  75  Mo.  App.  34G. 

6.  McPlierson  v.  Greenwcll,  27  R.  I. 
178,  61  Atl.  175;  Murphy  V.  Guisti,  22 
E.  I.  588,  48  Atl.  944. 

[al  When  the  petition  shows  a  non- 
compliance with  statute  as  to  lieu  for 
labor,  but  is  sufTu-ient  as  to  materials 
furnished,  the  pleading  is  faulty  if  the 
items  are  not  separable.  Murphy  v. 
Guisti,  22  R.  I.  588,  48  Atl.  944. 

[b]  If  lienable  and  nonlienable 
items  are  not  separable,  the  lieu  is 
lost.  Conn.— Nichols  r.  Culver,  51 
Conn.  177.  Mo. — Baker  v.  Fesscnden, 
71  Me.  2:->2.  Ore. — Barr  v.  World 
Keepfresh  Co.,  77  Ore.  95,  1-50  Pac. 
747.  Wash.— Hallett  v.  Phillips,  73 
Wash.   457,   132  Pac.   51. 

7.  Ala. — Walker  v.  Daimwood,  80 
Ala.  245.  Fla. — Summerlin  v.  Thomp- 
son, 31  Fla.  369,  12  So.  667.  111.— Cran- 
dall  r.  Lyon,  188  111.  86,  58  N.  E.  972; 
Michaelis  v.  Wolf,  136  111.  68,  26  N.  E. 
384;  Smith  v.  Central  Lbr.  Co.,  113 
111.  App.  477.  Minn. — Nolander  v. 
Burns,  48  Minn.  13,  50  N.  W.  1016. 
Ohio. — Watkins  v.  Shaw,  7  Ohio  Cir. 
Ct.  415,  4  Ohio  Cir.   Dee.  660. 

[a  I  The  furnishing  of  a  list  of  out- 
standing indebtedness,  need  not  bo 
pleaded,  though  the  statute  requires 
such  list  to  be  furni.shed  on  demand 
therefor.  Summerlin  v.  Thompson,  31 
Fla.  369,  12  So.  667. 

\h]  A  foreign  corporation  assert- 
ing a  lie',  must  a]lo<;e  a  ])eriuit  to  do 
busines.s.  Valley  Lbr.  Co.  i'.  Nicker- 
eon,  13  Idaho  6S2,  93  Pac.  24. 

fc]  To  entitle  one  to  foreclose  on 
the  building  only,  .niid  soil  same  apart 
from  the  land,  the  plaintiff  must  show 
the  presence  of  the  conditions  re- 
quired by  statute.  Gull  River  Lumb. 
Co.  V.  Briggs,  9  N.  D.  486,  84  N.  W. 
349. 

[d]  Po5.sesslon  of  a  mechanic's 
license    by    plaintiff   need    not    be    al- 
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leged  when  he  avers  that  the  workman 
had  such  license.  Putnanl  v.  Siravo, 
MO  App.  Div.  194,  124  N.  Y.  Supp. 
1105. 

8.  Paul  Lumb.  Co.  v.  Hormel,  61 
Minn.  303,  63  N.  W.  718;  Gass  V. 
Souther,  46  App.  Div.  25G,  61  N.  Y. 
Supp.   305. 

[a]  If  the  fact  exists  it  may  be 
proved  without  pleading.  Paul  Lumb. 
Co.  v.  Hormel,  61  Minn,  303,  63  N,  W. 
718. 

9.  United  States  i-.  United  Surety 
Co.,  192  Fed.  992;  Gass  r.  Souther,  46 
App.    Div.    2."r,,    ni    X.    Y.    Supp.    305. 

[a]  Publication  of  notice  of  pend- 
ency of  suit  need  not  be  alleged. 
United  States  v.  United  Surety  Co., 
192  Fed.   992. 

10.  Alleging  compliance  with  con- 
tract generally,  see  11  iSTAXDAiio  Prog. 
998. 

11.  N.  Y. — Mitchell  v.  Dunsmore 
Realty  Co.,  126  App.  Div.  829,  111 
N.  Y.  Supp.  322.  S.  D. — Svmms-Powers 
Co.  r.  Kennedy,  33  S.  "D.  355,  146 
N.  W.  570.  Va. — Johnston  &  Grom- 
mett  Bros.  r.  Bunn,  108  Va.  490,  62 
S.  E.  341,  19  L.  R.  A.  (N.  S.)  1064. 
Wis. — Baumbach  Co.  r.  Laube,  99  Wis. 
171,  74  N.  W.  96. 

fa]  A  petition  is  not  insufficient 
which  joins  lion  claimants,  though  it 
shows  contractor  was  to  hold  owner 
harmless  from  liens.  Childress  V. 
Smith  (Tex.  Civ.  App.),  37  S.  W.  1076. 

See  the  title  "Architects  and  Build- 
ers," 2  STAxnARD  Proc.  675. 

12.  m.— ^Michaelis  r.  Wolf,  inf.  111. 
68,  26  N.  E.  .384.  Mont.— McGiaudin 
r.  Wormser,  28  Mont.  177,  72  Pac.  428. 
N.  Y. — Fogg  V.  Suburban  Rajud  Transit 
Co.,  90  Hun  274,  .'{5  N.  Y.  Supp.  954, 
70  N.  Y.  St.  627. 

[a]  When  a  settlement  is  aT erred, 
matters  made  a  condition  precedent  by 
the  contract  need  not  be  alleged. 
Winkle  Terra  Cotta  Co.  r.  Galina  S. 
&  V.  Trust  Co.,  64  111.  App.  184. 
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compliance  must  be  alleg'ed  by  the  eontractor.^^  And  in  some  juris- 
dictions subcontractors  must,  in  addition  to  pleading  their  own  per- 
formance, allege  a  compliance  by  the  original  contractor  with  all 
conditions  precedent  contained  in  the  original  contract,^*  unless  the 
omitted  allegation  appears  in  the  pleading  of  some  other  party  to  the 
suit  ;^^  but  in  other  jurisdictions  this  is  not  required.^^ 

(II.)    Performance.  —  Each   party   must   allege   the    substantial   per- 
formance of  his  individual  contract/^  or  facts  showing  a  waiver  of 


13.  111.— Wolf  V.  Michaelis,  27  111. 
App.  336.  la. — Parmenter  v.  Cliilds, 
12  Iowa  22.  N.  Y.— Fogg  v.  Suburban 
Kapid  Transit  Co.,  90  Hun  274,  35  N. 
Y.  .Supp.  954,  70  N.  Y.  St.  627. 

[a]  On  failure  of  contractor  to  al- 
lege compliance,  defendant  may  prove 
noncompliance  without  any  averments 
thereof.  Fogg  v.  Suburban  Eapid 
Transit  Co.,  90  Hun  274,  35  N.  Y. 
Supp.  954,  70  N.  Y.  St.  627. 

[b]  The  same  rule  applies  in  equity 
as  at  law.  Michaelis  v.  Wolf,  loG  111. 
68,  26  N.  E.  384;  Barney  V.  Giles,  120 
111.  154,  11  N.  E.  206. 

14.  Smith  V.  Central  Lbr.  Co.,  113 
111.  App.  477;  Breuchaud  v.  Mayor, 
61  Hun  564,  16  N.  Y.  Supp.  347,  41  N. 
Y.  St.  158;  Scerbo  V.  Smith,  16  Misc. 
102,  38  N.  Y.  Supp.  570.  But  see  Doyle 
V.  Munster,  27  111.  App.  130.  See  also 
supra,  II,   D. 

13.  Moorehead  t\  Eggraann,  190  111. 
App.  578.  See  Brown  v.  Cornwell,  108 
Va.   129,  60  S.  E.  623. 

[a]  Deficiencies  Supplied  by  Plead- 
ings of  Other  Parties. — When  a  petition 
has  been  filed,  under  which  the  prop- 
erty can  be  subjected  to  the  lien  of 
those  furnishing  labor  and  material, 
all  persons  having  similar  claims  may 
present  them,  and  the  court,  having 
jurisdiction  of  the  property  as  a 
fund,  will  direct  satisfaction,  not  only 
of  the  debt  of  the  original  petitioner, 
but  those  of  other  claimants  which 
have  been  presented;  and  discrepancies 
and  irregularities  in  the  petition  or 
answers  presenting  the  claims  will  be 
disregarded,  provided  the  substance  of 
the  claim  is  set  forth  in  some  one  or 
more  of  the  petitions  presenting  such 
claims.  Moorehead  v.  Eggmann,  190 
111.  App.  578.     See  infra,  XII,  B,  1. 

16.  Ga. — Arnold  v.  Farmers'  Exch., 
123  Ga.  731,  51  S.  E.  754.  Ind.— S<?oU 
V.  Goldinhorst,  123  Ind.  268,  24  N.  E. 
S33.  la. — Neilson  v.  Iowa  Eastern  R. 
Co.,   51   Iowa   184,    1    N.    W.    434,   33 


Am.  Eep.  124;  Parmenter  v.  Childs,  12 
Iowa  22.  Minn. — ^St.  Paul  F.  Co.  v. 
Wegmann,  40  Minn.  419,  42  N.  W.  288. 
N.  Y. — Rieser  v.  Commeau,  129  App. 
Div.  490,  114  N.  Y.  Supp.  154.  W.  Va. 
Lunsford  v.  Wren,  64  W.  Va.  458,  63 
S.  E.  308. 

See  Seeman  v.  Biemann,  108  Wis. 
365,  379,   84  N.   W.   490,   494. 

[a]  A  subcontractor  need  plead  only 
compliance  with  the  statute,  leaving 
to  the  owner  to  plead  defenses.  Ar- 
nold V.  Farmers'  Exch.,  123  Ga.  731, 
51    S.    E.    754.     See   infra,   XII,    A,    8. 

17.  111. — Thomas  v.  Industrial  Uni- 
versity, 71  111.  310;  Benner  v.  Schmidt, 
44  111.  App.  304.  Ky.— Yeiser  v.  Todd, 
6  Ky.  L.  Rep.  595.  Mass. — Bergfors  v. 
Caron,  190  Mass.  168,  76  N.  E.  655. 
Miss. — Andrews  V.  Washburn,  3  Smed. 
&  M.  109.  N.  Y.— Paturzo  V.  Shul- 
diuer,  125  App.  Div.  636,  110  N.  Y. 
Supp.  137;  Robinson  v.  Chinese  Char- 
itable Assn.,  47  App.  Div.  69,  62  N.  Y. 
Supp.  292.  W.  Va.— Houston  Lumber 
Co.  V.  Wetzel  &  L.  R.  Co.,  69  W.  Va. 
C32,  72  S.  E.  786;  Lunsford  v.  Wren, 
64  W.  Ya.  458,  63  S.  E.  308;  Central 
City  Brick  Co.  V.  Norfolk  &  W.  R.  Co., 
44  W.  Va.   286,  28  S.  E.   926. 

See   11    Standard   Proc.   948,   998. 

[a]  Allegation  that  plaintiff  filed  a 
statement,  without  mentioning  per- 
formance of  the  work,  is  not  sufficient 
allega.tion  of  performance.  Yeiser  v, 
Todd,   6   Ky.   L.   Rep.   595. 

[b|  If  only  the  defendant  signed 
the  contract,  performance  of  the  con- 
tract must  be  alleged  by  the  plaintiff. 
Benson  t\  Ashford  (Tex.  Civ.  App.), 
1-89   S.   W.    1093. 

[c]  Substantial  performance  "per- 
mits only  such  omissions  or  deviations 
from  the  contract  as  are  inadvertent 
and  unintentional,  are  not  due  to  bad 
faith,  do  not  impair  the  structure  as 
a  whole,  are  remediable  without  doing 
material  damage  to  other  parts  of  the 
building  in  tearing  down  and  recon- 
structing,  and   may    without    injustice 
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performance,"  or  an  acceptance  of  the  work;^^  or  some  legal  excuse 
for  failure  to  perform,-"  and  he  cannot  plead  performance  and  recover 
under  proof  of  excuse  for  non-pcrtormance.'^  When  a  contract  has 
been  made,  a  legal  excuse  for  non-perfurmauee  must  be  aUeged  before 
a  recovery  can  be  had  on  quantum  meruit.--  If  the  date  of  perform- 
ance is  material  under  the  law,  it  should  be  alleged.--'  In  many  states 
performance  may  be  pleaded  generally.-*  The  subcontractor  may  plead 
perfonnance  by  the  original  contractor  in  the  same  manner  that  the 
latter  luight  plead  performance.-^ 


be  compensated  for  by  deductions  from 
the  contract  price."  Hall  r.  Long,  34 
Misc.  1,  G8  N.  Y.  Supp.  522;  Spence  v. 
Ham,  27  App.  Div.  379,  3S2,  50  N.  Y. 
Supp.  9C0. 

18.  Cal.— Burke  V.  Dittus,  8  Cal. 
App.  175,  9(3  Pac.  330.  111.— Walsh  r. 
North  American  Cold  Storage  Co.,  260 
111,  322,  103  N.  E.  185.  N.  Y.— Fo* 
V.  Davidson,  36  App.  Div.  159,  55  N. 
Y.   Supp.  524. 

See  11   Standard  Proc.  1005. 

19.  Walsh  V.  North  American  Cold 
Storage  Co.,  260  111.  322,  103  N.  E. 
185;  Vorhees  v.  Beckwell,  10  Ind.  App. 
224,  37  N.  E.  811.  See  11  Standard 
Proc  951. 

20.  Cal.— Butler  v.  Ng  Chung,  160 
•Cal.  435,  117  Pac.  512,  Ann.  Cas. 
19 13 A,  940.  la.— Bangs  v.  Berg,  82 
Iowa  350,  48  N.  W.  90.  N.  J.— Con- 
Ian  r.  Leonard,  82  N.  J.  L.  108,  81 
Atl.  492.  N.  Y.— McNulty  Bros.  v. 
Offerman,  152  App.  Div.  181,  137 
N.  Y.  Supp.  27;  Mitchell  v.  Dunsmore 
Realty  Co.,  126  App.  Div.  829,  111 
N.  Y.  Supp.  322;  Paturzo  v.  Shuldiner, 
125  App.  Div.  636,  110  N.  Y.  6ui)p. 
137.  Tex.— Childress  V.  Smith,  90  Tex. 
610,  38  S.  W.  518,  40  S.  W.  389.  Wis. 
Malbon   v.  Birney,  11   Wis.   107. 

See   11    Standard  Proc.   942,   1000. 

[a]  Where  no  cause  is  shown  by 
pleading  of  cither  party,  it  will  be 
assumed  contract  was  abandoned  by 
mutual  consent.  Butler  r.  Ng  Chung, 
160  Cal.  435,  117  Pac.  512,  Ann.  Cas. 
191 3 A,  940. 

21.  ni. — Walsh  r.  North  American 
Cold  Storage  Co.,  260  111.  322,  103  N. 
E.  185;  Expanded  Metal  Fireproofing 
Co.  f,  Boyee,  233  111.  284,  84  N.  E.  275. 
Ind. — Bird  r.  St.  John's  Episcopal 
Church,  154  Ind.  138,  56  N.  E.  129. 
N.  Y.— Ileela  Iron  Wks.  v.  Hall,  llo 
App.  Div.  126,  100  N.  Y.  Supp.  696; 
McKntyre  r.  Tucker,  36  App.  Div.  53, 
55  N.  Y.  Supp.  1.53;  Elting  v.  Davton, 
17  N.  Y.  Supp.  849.    Wis.— Wlialen  v. 
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Eagle  Lime  P.  Co.,  155  Wis.  26,  143 
N.  W.  689. 
See  11  Standard  Proc,  1052. 

22.  Mass. — Burke  v.  Coyne,  188 
Mass.  401,  74  X.  E.  942.  See  Moore 
r.  Dugan,  179  Mass.  153,  60  N.  E.  ^.S8. 
N.  Y. — Robinson  r.  Chinese  Charitable 
&  B.  Assn.,  47  App.  Div.  69,  62  N.  Y. 
Supp.   292. 

23.  Oal. — Boscus  f.  Waldmann,  31 
Cal.  App.  245,  160  Pac.  180.  Ga. 
Logue  V.  Walker,  141  Ga.  644,  81  S.  E. 
849.  m.— Ludwig  v.  Iluverstuhl,  108 
111.  App.  461;  Leslie  v.  Reed,  107  111. 
App.  248;  Pierce  r.  Barnes,  106  111. 
App.  241;  Hindert  Bros.  v.  American 
Tr.  &  S.  Bank,  100  111.  App.  85.  Mo. 
Hclt/.ell  r.  Langford,  33  Mo.  396. 
N.  Y.— Pearce  v.  Kiiapp,  71  Misc.  324, 
1:27  N.  Y.  Supp.  1100.  S.  C— Matthews 
V.  Monts,  61  S.  C.  3S5,  39  S.  E.  575. 
S.  D.— Rust-Owen  Lumb.  Co.  r.  Fitch, 
3  S.  D.  213,  52  N.  W.  879.  Va.— Kirn 
V.  Champion  Iron  Fence  Co.,  86  Va. 
608,  10  S.  E.  885.  Wis.— Wilier  v. 
Bergenthal,  50  Wis.  474,  7  X.  W.  352. 

[a  J  An  allegation  of  completion  of 
the  building  is  equivalent  to  an  al- 
logatifin  of  the  completion  of  the  con- 
tract. Boscus  r.  Waldmann,  31  Cal. 
App.   245,   160   Pac.    180. 

24.  111.— Winkle  Terra  Cotta  Co.  v. 
Galina  S.  &  V.  Trust  Co.,  64  111.  App. 
184.  N.  Y.— Smith  r.  Cary,  160  App. 
Div.  119,  14;3  N.  Y.  Supp.  99.  Ore. 
Mclnnis  v.  Buchanan,  53  Ore.  533,  99 
Pac.  929.  S.  D.— Symms-Powers  Co. 
r.  Kennedy,  33  S.  d'.  355,  146  N.  W. 
570. 

As  to  maimer  of  pleading  perform- 
ance, SCO   11   Standard  Proc.  99S,   1002. 

[a]  When  performance  is  a  ques- 
tion of  fact  fur  a  jury,  the  general 
allegation  is  the  most  proper;  when 
a  question  of  law  for  the  court,  the 
manner  of  performance  must  be  stated. 
Winkle  Terra  Cotta  Co.  r.  Galina  S. 
V.  &  Trust  Co.,  64  111.  App.  184. 

25.  Doyle  v.  Munster,  27  111.   App. 
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6.  The  Lien.  —  a.  In  General.  —  The  allegations  in  the  complaint 
must  show  the  acquirement  of  a  lien  by  compliance  with  the  statute 
in  all  particulars.^*^  Every  fact  essential,  under  the  statute,  to  the 
existence  of  the  lien  must  be  alleged.^^  It  is  not  sufficient  merely  to 
refer  to  the  statute,  and  allege  generally  a  compliance  therewith, ^^ 
but  the  facts  themselves  must  be  so  stated  that  the  court  can  see  that 
the  statute  has  been  followed.^^     In  pleading  the  lien  the  exact  lan- 


130;  Breuchaud  V.  Mayor,  61  Hun  564, 
16  N.  Y.  Supp.  347,  41  N.  Y.  St.  15S; 
Scerbo  v.  Smith,  16  Misc.  102,  38  N.  Y. 
Supp.  570.    See  supra,  XII,  5,  b,  (I). 

[a]  When  subcontractor's  lien  is 
direct,  he  need  not  allege  that  the 
original  contractor  performed  his  con- 
tract. Doyle  V.  Munster,  27  111.  App. 
130. 

[b]  In  order  to  show  an  indebted- 
ness which  he  seeks  to  empound,  a  sub- 
contractor must  set  forth  the  contract 
with  the  owner  and  its  performance 
in  the  same  manner  the  contractor 
would  be  required  to  do  were  he  suing. 
Scerbo  v.  Smith,  16  Misc.  10'2,  38  N. 
Y.  Supp.  570. 

26.  Ala. — Eobinson  V.  Crotwell 
Bros.  Lumb.  C?o.,  167  Ala.  566,  52  So. 
733.  Colo. — Mouat  Lumb.  &  Inv. 
Co.  V.  Freeman,  7  Colo.  App.  152,  42 
Pac.  1040.  Fla. — Summerlin  v.  Thomp- 
son, 31  Fla.  369,  12>  So.  667.  Ga. 
Snow  V.  Council,  65  Ga.  123.  Idaho. 
Lowe  V.  Turner,  1  Idaho  107.  See 
Robertson  i\  Moore,  10  Idaho  115,  77 
Pac.  218.  lU.— Growl  v.  Nagle,  86  111. 
437;  Ruggles  v.  Blank,  15  111.  App. 
436.  Ky. — Newport  &  Dayton  Lumb. 
Co.  V.  Lichtenfeldt,  24  Ky.  L.  Rep. 
1969,  72  S.  W.  778.  Minn.— Farmers ' 
Bank  v.  Winslow,  3  Minn.  86.  Miss. 
Ehlers  v.  Elder,  51  Miss.  495.  Mont. 
Wertz  V.  Lamb,  43  Mont.  477,  117 
Pac,  89;  McGlauflin  v.  Wormser,  28 
Mont.  177,  72  PaC.  428.  N.  Y.— Dough- 
ty V.  Devlin,  1  E.  D.  Smith  625; 
Maneely  v.  New  York,  119  App.  Div. 
376,  105  N.  Y.  Supp.  976.  Ore.— Wil- 
cox V.  Keith,  3  Ore.  372.  S.  C— Me- 
Gee  t'.  Piedmont  Mfg.  Co.,  7  S.  C.  263. 
Tenn. — De  Soto  Lumb.  Co.  v.  Loeb,  110 
Tenn.  251,  75  S.  W.  1043.  Tex.— Pool 
V.  Sanford,  52  Tex.  621;  Tinsley  v. 
Boykin,  46  Tex.  592;  Rhodes  v.  Jones, 
26  Tex.  Civ.  App.  568,  64  S.  W.  699; 
Guadalupe  v.  Johnston,  1  Tex.  Civ. 
App.  713,  20  S.  W.  833.  W.  Va. 
Richardson  v.  Ebert,  61  W.  Va.  523,  56 
S.  E.  887;  Grant  v.  Cumberland  Vy. 
Cement  Co.,  58  W.  Va.   162,  52  S.  E. 


36;  Central  City  Brick  Co.  v.  Norfolk 
&  W.  R.  Co.,  44  W.  Va.  286,  28  S.  E. 
926.  Wyo.— Wyman  v.  Quayle,  9  Wyo. 
326,  63  Pac.  988. 

27.  U.  S.— Canton  Roll  &  Mach.  Co. 
V.  Rolling  Mill  Co.,  155  Fed.  321.  Ala. 
Cook  V.  Rome  Brick  Co.,  98  Ala.  409, 
12  So.  918;  Porter  &  Co.  v.  Miles,  67 
Ala.  130.  Ark. — Anderson  v.  Seamans, 
49  Ark.  475,  5  S.  W.  799.  Cal.— Hicks 
V.  Murray,  43  Cal.  515.  Colo. — San 
Juan  Hdw.  Co.  v.  Carrothers,  7  Colo. 
App.  413,  43  Pac.  1053;  Arkansas 
River  Land,  R.  &  C.  Co.  v.  Flinn,  3 
Colo.  App.  381,  33  Pac.  1006;  Ander- 
son V.  Bingham,  1  Colo.  App.  222,  28 
Pac.  145.  Fla. — Stearns  v.  Jaudon,  27 
Fla.  469,  8  So.  640.  Ga.— Snow  v. 
Council,  65  Ga.  123.  111.— Belanger  v. 
Hersey,  90  111.  70.  la. — Logan  v.  At- 
tix,  7  Iowa  77.  Minn. — Mason  v.  Hey- 
ward,  5  Minn.  74.  Mo. — Heltzell  i;. 
Langford,  33  Mo.  396;  Ewing  v.  Don- 
nelly, 20  Mo.  App.  6,  2  West.  Rep. 
445;  Fay  v.  Adams,  8  Mo.  App.  566. 
N.  Y. — Schroeppell  v.  Corning,  2  N.  Y. 
132;  Breuchaud  v.  Mayor,  61  Hun  564, 
16  N.  Y.  Supp.  347,  41  N.  Y.  St.  158. 
Ohia. — Watkins  v.  Shaw,  7  Ohio  Cir. 
Ct.  415,  4  Ohio  Cir.  Dec.  660;  Chap- 
man 11.  Rannells,  2  Ohio  Dec.  (Reprint) 
245.  Ore. — Pilz  v.  Killingsworth,  20 
Ore.  432,  26  Pac.  305.  Tenn.— Hill- 
rnan  &  Bros.  v.  Anthony,  4  Baxt.  444. 
Tex. — Rhodes  v.  Jones,  26  Tex.  Civ. 
App.  568,  64  S.  W.  699.  W.  Va. 
Lunsford  v.  Wren,  64  W.  Va.  458,  63 
S.  E.  308;  United  States  Blowpipe 
Co.  V.  Spencer,  40  W.  Va.  698,  21 
S.  E.  769.  Wis.— Dewey  v.  Fifield,  2 
Wis.  73. 

28.  U.  S. — Canton  Roll.  &  Mach.  Co. 
V.  Rolling  Mill  Co.,  155  Fed.  321.  N.  Y. 
Schroeppell  v.  Corning,  2  N.  Y.  132; 
Kechler  v.  Stumme,  4  Jones  &  S.  337. 
Tex.— Pool    V.   Sanford,   52   Tex.   621. 

29.  U.  S.— Canton  Roll.  &  Mach.  Co. 
V.  Rolling  Mill  Co.,  155  Fed.  321.  Mo. 
Heltzell  V.  Langford,  33  Mo.  396.  N.  Y. 
Kechler  v.  Stumme,  4  Jones  &  S.  337; 
Schillinger,  etc.  Co.  v.  Arnott,  14  N.  Y, 
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giiacre  of  the  statute  need  not  be  used,^"  but  the  sufificiency  of  the  plead- 
ing is  gauged  by  the  confonnity  of  the  state  of  facts  exhibited  therein 
to  that  riMiuired  by  the  statute,"^  and  even  thougli  it  be  inartifieially 
drawn,  a  ]>t'tition  is  sufficient  if  enough  appeni-s  to  '^liow  the  exist- 
ence of  the  lien^-  by  a  fair  and  reasonable  construction.^^  Courts  can- 
not incorporate  other  n-quircmcnts  than  those  mentioned  in  the 
statute.^*  Where  the  lien  is  given  on  the  entire  structure,  it  is  not 
necessary  to  allege  on  what  portion  the  material  was  used,^*^  nor  to 
ask  that  the  lien  be  established  on  what  is  appurtenant  to  and  con- 
sists of  a  part  of  the  real  estate.^" 

b.  Ownersliip  or  Interest.  —  The  complaint  must  allege  the  owner- 
ship, or  interest,  of  the  party  whose  estate  it  prays  to  be  sold." 
Or,  under  some  statutes,   may  state  that  the  owner  is  unknown.'^ 


Supp.  326.     Tex. — Rhodes  v.  Jones,  26 
Tex.  Civ.   Ai>p.   568,  64  S.  W.  699. 

30.  Mo.— Pe<k  r.  Bridwell,  6  Mo. 
App.  451.  Tex. — Gillespie  r.  Reming- 
ton, 66  Tex.  lOS,  18  S.  W.  3:58.  W.  Va. 
Bartholow  r.  Hoge,  71  W.  Va.  427,  76 
S.  E.  813. 

[a]  A  defective  petition,  to  sup- 
port a  verdict,  must  contain  every 
material  allegation  at  least  in  general 
terms.  Peck  v.  Bridwell,  6  Mo.  App. 
451. 

[b]  The  general  allegation  "rail- 
road" is  sufficient  against  a  street 
railway,  when  the  statute  makes  no 
distinction.  Egan  v.  Cheshire  St.  R. 
Co.,  78  Conn.  291,  61  Atl.  950. 

31.  Fla. — Summerlin  V.  Thompson, 
31  Fla.  369,  12  So.  667.  NeT.— Skyrme 
V.  Occidental  Mill.  &  Min.  Co.,  8  Nev. 
219.  Tex.— Pool  V.  Sanford,  52  Tex. 
621.  W.  Va.— Bartholow  v.  Hoge,  71 
W.  Va.  427,  76  S.  E.  813. 

32.  McDermott  v.  Claas,  104  Mo.  14, 
15  S.  W.  995;  Walker  v.  O'Donohoe,  67 
Mo.  App.  660. 

[a]  That  owner  agreed  to  the  lien 
is  an  immaterial  allegation.  Texas  & 
St.  L.  R.  Co.  ;;.  McCaughey,  62  Tex. 
271. 

33.  Cal. — Parke  &  Lacy  Co.  r.  Inter 
Nos  CHI  &  D.  Co.,  147  Cal.  490,  82 
Pac.  51.  Ind. — Rankin  v.  Walker,  65 
Tnd.  222.  S.  D.— Rust-Owen  Lumb.  Co. 
V.  Fitch,  3  S.  D.  213,  52  N.  W.  879. 
Tex. — Bringhurst  V.  Mutual  B.  &  L. 
Assn.,  19  Tex.  Civ.  App.  355,  47  S.  W. 
831. 

34.  Lo3  Angeles  P.  B.  Co.  v.  Los 
Angeles  Pac,  etc.  Co.,  2  Cal.  App. 
303,  83  Pac.  202;  Summerlin  v.  Thomp- 
8on,  31   Fla.   369,  12  So.  667. 

fa]  Notice  to  the  contractor  of  the 
claim    of   a    materialman    to   a   subcon- 
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tractor  need  not  be  alleged  where  the 
statute  does  not  require  such  notice. 
Los  Angeles  P.  B.  Co.  V.  Los  Angeles 
I'ac,  etc.  Co.,  2  Cal.  App.  303,  8vJ 
Pac.  292. 

35.  Barnes  V.   Colorado   S.   &   C.   C. 

D.  Ry.  Co.,  42  Colo.  461,  94  Pac.  570. 

36.  Neilson  v.  Iowa  East  R.  Co.,  61 
Iowa   184,   1    N.   W.   434,   33   Am.   Rep. 

124. 

37.  XJ.  S.— McNeal  Pipe  &  Foundry 
Co.  r.  Bullock,  38  Fed.  565.  111.— Wertz 
V.  Mulloy,  144  111.  App.  329.  Ind. 
Adams   v.  Buhler,   116   Ind.   100,   18   N. 

E.  269;  Lawton  v.  Case,  73  Ind.  60; 
Radcr  v.  Barrett  Co.,  59  Ind.  App.  27, 
108  N.  E.  883.  Mich.— Clark  r.  Ray- 
mond, 27  Mich.  456.  Mo. — Porter  v. 
Tooke,  35  Mo.  107.  Neb.— Havs  v. 
Mercier,  22  Neb.  656,  660,  35  N.  W. 
894.  N.  Y.— Dixon  v.  La  Farge,  1  E. 
D.  Smith  722;  Tobenkin  r.  Piermont, 
114  N.  Y.  Supp.  048.  Ore.— Bohn  v. 
Wilson,  53  Ore.  490,  101  Pac.  202. 
Tex. — Gillespie  v.  Remington,  66  Tex. 
108,  18  S.  W.  338.  W.  Va.— Houston 
Lumber  Co.  v.  Wetzel  &  T.  R.  Co.,  69 
W.  Va.  682,  72  S.  E.  786;  Lunsford 
r.   Wren,  64  W.   Va.  458,  63  S.  E.  308. 

[a]  In  inferior  courts  where  the 
notice  of  lien  is  informally  treated  as 
a  complaint,  if  there  be  in  tliat  an 
averment  of  ownership,  it  is  sufficient 
to  require  a  denial.  Dixon  r.  La 
Farge,  1    K.  D.  Smith   (N.  Y.)   722. 

(li|  Where  complaint  shows  per- 
sonal liability,  and  the  lien  and  fore- 
clnsuro  are  merely  auxiliary  or  col- 
lateral, omission  of  this  allegation  is 
not  fatal  where  the  question  is  first 
raised  on  appeal.  Clark  v.  Maxwell, 
12  Ind.  App.   199,  40  N.  E.  274. 

38.  West  Coast  Lbr.  Co.  v.  Newkirk, 
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The  exact  nature  of  the  interest  should  he  stated  in  some  juris- 
dictions,^^ though  it  would  seem  to  be  unnecessary  to  specify  the 
extent  of  the  interest  where  only  the  alleged  owner's  interest  may  be 
subjected  to  the  lien.*°  Allegations  have  been  held  sufficient  though 
ownership  was  only  indirectly  showTi,*^  or  when  it  could  be  inferred 
from  the  alleged  facts  concerning  the  making  or  performance  of  the 
contract:*^  but  these  allegations  must  indicate  the  ownership  at  the 
time  of  commencement  of  suit.*^  Furthermore,  it  must  appear  in 
the  complaint  who  was  the  owner  at  the  time  the  contract  was  made** 
so  as  to  disclose  the  right  of  the  contracting  party  to  bind  the  prop- 
erty.*^ If  the  complaint  shows  that  the  contracting  owner  has  parted 
with  his  interest,  such  facts  must  also  appear  as  will,  under  the  local 
statute,  preserve  the  lien  as  against  the  subsequent  purchaser.*^ 

c.     Connecting  the  Owner  With  the  Wo7'k.  —  The  complaint  must 
connect  the  owner  with  the  work  in  such  manner  as  will  create  the 


80  Cal.  275,  22  Pae.  231;  Wyman  v. 
Quayle,  9  Wyo.   326,  63  Pac.  988. 

39.  Ark. — Dano  v.  Mississippi,  0.  & 
E.  R.  Co.,  27  Ark.  564,  569.  Mich.— Clark 

V.  Raymond,  27  Mich.  456.  R.  I. 
Spencer  v.  Doherty,  17  R.  I.  89,  20 
Atl.  232. 

[a]  Unless  the  interests  of  the  con- 
tracting party  in  the  land  is  in  some 
way  or  form  explained  or  manifested, 
an  indispensable  element  is  lacking. 
Clark   V.  Raymond,  27   Mich.  456. 

[b]  A  complaint  is  fatally  defective 
if  it  does  not  allege  that  a  defendant 
is  owner,  part  owner,  lessee,  or  the 
possessor  of  some  such  interest  in  the 
land  as  makes  it  subject  to  the  lien 
within  the  terms  of  the  statute.  Knapp 
Elect.  Wks.  V.  Mecosta  Elect.  Co.,  110 
Mich.  547,  68  N.  W.  245;  Peninsular 
Gen.  Elect.  Co.  v.  Norris,  100  Mich. 
496,  502,  59  N.  W.  151;  Clark  v.  Ray- 
mond, 27  Mich.  456. 

40.  Ala. — Lavergne  v.  Evans  Bros. 
Const.  Co.,  166  Ala.  289,  52  So.  318. 
Mo. — Berkshire  Lumb.  Co.  v.  Chick 
Inv.  Co.,  170  Mo.  App.  1,  155  S.  W. 
904.  N.  J.— Cox  V.  Flanagan  (N.  J. 
Eq.),  2  Atl.  33.  Wis.— Moritz  v.  Splitt, 
55  Wis.  441,  13   N.  W.  5S5. 

See  supra,  II,  G,  6. 

[a]  It  is  opposed  to  the  great 
weight  of  authority,  to  require  the 
petition  to  allege  and  prove  the  par- 
ticular interest  of  the  defendant.  Berk- 
shire Lumb.  Co.  V.  Chick  Inv.  Co.,  170 
Mo.  App.   1,  155  S.  W.  904. 

[b]  By  analogy  to  mortgage  fore- 
closures, the  title  of  defendant  need 
not  be  proved  or  alleged,  since  the 
lien   is   enforcible    only  upon  such  in- 


terest as  he  has.  Moritz  v.  Splitt,  515 
Wis.  441,  13  N.  W.  555.  See  also  Wilier 
V.  Bergenthal,  50  Wis.  474,  7  N.  W. 
352. 

41.  111. — Henderson  v.  Connelly,  123 
Til.  98,  14  N.  E.  1,  5  Am.  St.  Rep. 
490.  Ind. — Rader  v.  Barrett  Co.,  59 
Ind.  App.  27,  108  N.  E.  883.  Mo. 
Stone  V.  Taylor,  72  Mo.  App.  482.  Ore. 
Bohn  V.  Wilson,  53  Ore.  490,  101  Pac. 
202.  Tex. — Lignoski  v.  Crooker  (Tex. 
Civ.  App.),  22  S.  W.  774. 

42.  Title  Guarantee  &  Trust  Co.  v. 
Wrenn,  35  Ore.  62,  56  Pac.  271,  76 
Am.  St.  Rep.  454;  Lunsford  v.  Wren, 
64  W.  Va.  458,  63  S.  E.  308. 

43.  Hicks  V.  Murray,  43  Cal.  515. 
Compare  supra,  XI,  C,  2. 

44.  Colo. — Bitter  r.  Mouat  Lumb.  & 
Inv.  Co.,  10  Colo.  App.  307,  51  Pac. 
519.  Ga. — Logue  v.  Walker,  141  Ga. 
644,  81  S.  E.  849.  HI.— Tracy  v. 
Rogers,  69  111.  662.  Ind. — ^Adams  v. 
Buhler,  116  Ind.  100,  18  N.  E.  269. 
Mich. — Willard  v.  Magoon,  30  Mich. 
273.  Mo. — Badger  Lumb.  Co.  v.  Muehle- 
bach,  109  Mo.  App.  646,  83  S.  W.  546. 
N,  Y. — Entenman  v.  Anderson,  106  App. 
Div.  149,  94  N.  Y.  Supp.  45.  Tex, 
Gillespie  v.  Remington,  66  Tex.  108, 
18  S.  W.  338. 

45.  HI. — McNicholas  v.  Tinsler,  127 
111.  App.  381.  N.  Y.— Entenman  V. 
Anderson,  106  App.  Div.  149,  94  N.  Y. 
Supp.  45.  Wash. — Belknap  Glass  Co. 
15.  Kelleher,  72  Wash.  589,  130  Pac. 
1123. 

46.  Jeffersonville  Water  Supply  Co. 
V.  Riter,  138  Ind.  170,  37  N.  E.  652; 
Bailey  v.  Johnson,  1  Daly  (N.  Y.) 
61. 
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lien,*^  if  the  work  is  not  done  immetliately  for  the  owner  of  the  prop- 
erty.** Since  a  lien  can  be  acquired  only  for  improvements  directly 
or  indirectly  authorized  by  the  owner  of  some  estate  reco^'nized  by 
Statute  as  lienable/^  it  must  appear  by  appropriate  allegations  that 
the  claim  grew  out  of  a  contract  ^\'ith  such  o^\Tler,^'^  or  his  agent,'^ 


47.  ni.— McNicholas  v.  Tinsler,  127  i 
111.   App.   381.     Ore.— Cross   r.  Tschar- 
nig,   27   Ore.  49,   .S9   Pac.   540;    WUcox 
V.  Keith,  ;{  Ore.  372.     Wis. — Moritz   V. 
Splitt,  5")   Wis.  441,  13  N.  W.  555. 

48.  Ark.— jMcFadden  v.  Stark,  58 
Ark.  7,  22  S.  W.  884.  la..— Webster 
City  Steel  Radiator  Co.  v.  Chamberlin, 
137  Iowa  717,  llo  N.  W.  504.  Mo. 
McLaughlin  r.  Sehawacker,  31  Mo. 
App.  365.  Wash. — Belknap  Glass  Co. 
V.  Kelleher,  72  Wash.  529,  130  Pac. 
1123.  V/is.— ]Nroritz  v.  Splitt,  55  Wis. 
441,  13  N.  W^  555. 

49.  Ala.— Kufaula  Water  Co.  r.  Ad- 
dyston  Pipe  &  S.  Co.,  89  Ala.  552,  8 
So.  25.  Ark. — McFaddeu  r.  Stark,  58 
Ark.  7,  22  S.  W.  884.  Ga.— Reppard, 
Snedeker  &  Co.  v.  Morrison,  120  Ga. 
28,  47  S.  E.  554.  Idaho.— Valley  Lbr. 
&  Mfg.  Co.  V.  Nic'kerson,  13  Idaho 
682,  93  Pac.  24.  Ind.— Stephens  v. 
Duffv,  41  Ind.  App.  385,  81  N.  E. 
1154,"  83  N.  E.  268.  Kan..— Lang  r. 
Adams,  71  Kan  309,  80  Pac.  593.  Minn. 
O'Neil  r.  St.  Olaf's  School,  26  Minn. 
329,  4  N.  W.  47.  Mo.— Hengstenberg 
V.  Hoyt,  109  Mo.  App.  622,  83  S.  W. 
539.  N.  Y. — Entenman  v.  Anderson, 
106  App.  Div.  149,  94  N.  Y.  Supp. 
45.  Okla.— Eberle  r.  Drcnnan,  40  Okla. 
59,  1:56  Pac.  162,  51  L.  R.  A.  (N.  S.) 
68.  Ore. — Cross  r.  Tscharnig,  27  Ore. 
49,  39  Pac.  .540.  S.  D. — Cawley  v.  Day, 
4  S.  D.  221,  56  N.  W.  749.  Utah. 
Eccles  Lunib.  Co.  i'.  Martin,  31  Utah 
241,  87    Pac.   713. 

[a]  Otherwise  a  mere  interloper 
could  ai-quire  a  lien.  Stephens  V. 
Duffv,  41  Ind.  App.  385,  81  N.  E. 
1154^  83   N.    E.   268. 

50.  U.  S.— Russell  v.  Hayner,  130 
Fed.  90,  64  C.  C.  A.  424.  Ark.— Be- 
loate  1-.  Baker  &  Co.,  126  Ark.  67,  189 
S.  W.  3.54;  McFadden  v.  Stark,  58 
Ark.  7,  22  S.  W.  884.  D.  0.— Spalding 
V.  Dodge,  6  Mackey  289.  Ga. — Becker 
V.  Kennev,  1.1  Ga."  App.  2:^9,  82  S.  E. 
936.  111.— McNicholas  r.  Tinsler,  127 
111.  App.  381.  Ind.— Adams  r.  Shaffer, 
132  Ind.  331,  31  N.  K.  1108;  Adams  r. 
Buhler,  116  Ind.  100,  18  N.  E.  269; 
Neeley  v.  Searight,  113  Ind.  316,  15 
N.    E.    598.      la.— Webster    City    Steel 
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Radiator  Co.  v.  'Chamberlin,  137  Iowa 
717,  115  N.  W.  504;  Redman  r.  WU- 
liamson,  2  Iowa  488.  Kan. — Rankin 
r.  Rankin,  86  Kan.  899,  122  Pac.  1120; 
Jarvis-Couklin  Mtg.  Trust  Co.  v.  Sut- 
ton, 46  Kan.  166,  26  Pac.  406.  Minn. 
O'Neil  V.  St.  Olaf's  School,  26  Minn. 
329,  4  N.  W.  47.  Mo.— Hause  i:  Car- 
roll, 37  Mo.  578;  Badger  Lumb.  Co.  v. 
Muoklebach,  109  I\Io.  App.  646,  83  S. 
W.  546;  Peck  r.  Bridwell,  6  Mo.  App. 
451.  N.  Y. — Brcuchaud  v.  Mavor,  61 
Hun  564,  16  N.  Y.  Supp.  347,  4i  N.  Y. 
St.  158;  Clapper  v.  Strong,  41  Misc. 
184,  83  N.  Y.  Supp.  935;  Quin  v.  Mc- 
Oliff,  1  Abb.  Pr.  322;  Brodcrick  v. 
Boyle,  1  Abb.  Prac.  319.  Ohio.— United 
States  Mtg.  &  Trust  Co.  r.  Wood,  19 
Ohio  Cir.  Ct.  358,  10  Ohio  Cir.  Dec. 
324;  McCune,  Owens  &  Co.  r.  Snvder, 
18  Ohio  Cir.  Ct.  24,  9  Ohio  Cir. 'Dec. 
572;  Watkins,  Pease  &  Co.  v.  Shaw,  7 
Ohio  Cir.  Ct.  415,  4  Ohio  Cir.  Dec.  660. 
W.  Va.— Lunsford  V.  Wren,  64  W.  Va. 
458,  63  S.  E.  308. 

fa]  "That  work  was  done  for  de- 
fendant," without  alleging  a  contract, 
is  insuflicient  as  an  allegation  of  a 
contract  with  the  owner.  O'Neil  V. 
St.  Olaf's  School,  26  Minn.  329,  4  N. 
W.   47. 

[b]  How  FuUy  Pleaded. — Subcon- 
tractor's complaint  should  plead  con- 
tract between  contractor  and  owner 
as  it  would  be  required  to  bo  alleged 
ir  an  action  brought  bv  the  contractor. 
Clapper  r.  Strong,  4i  Misc.  184,  83 
N.  Y.  Supi).  93.1. 

51.  U.  S.— Russell  r.  Ilavner,  130 
Fed.  90,  64  C.  C.  A.  424.  la.— W'obster 
City  Steel  Radiator  Co.  v.  Chamber- 
lin, 137  Iowa  717,  115  N.  W.  504.  Ohio. 
^FcCune,  Owens  &  Co.  r.  Snvder,  IS 
Ohio  Cir.  Ct.  24,  9  Ohio  Cir.  Dec.  572; 
Chapman  r.  Bolton  Steel  Co.,  4  Ohio 
Cir.  Ct.  242,  2  Ohio  Cjr.  Dec.  523. 
Wash.— Griffith  r.  M.axwoll,  20  Wash. 
403,  .55  Pa<'.  ."71.  W.  Va.— Lunsford 
r.  Wren,  64  W.  Va.  458,  63  S.  K.  308. 
[a]  When  statutes  make  contractor 
agent  of  owner  fr^r  purpose  of  estab- 
lishing lien,  this  agency  need  not  he 
I  alleged.  Griffith  r.  Maxwell,  20  Wash. 
I  403,   55   Pac.   571. 
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or  arose  in  the  course  of  work  done  with  his  consent,"^  or  under  such 
other  circumstances  as  bring  the  case  within  the  terms  of  the  statute  ;^" 
and  failure  to  make  such  allegation  is  fatal  to  the  proceeding.-'"'*  How- 
ever, privity  of  contract  with  the  o-^^oier  need  not  be  shown  by  a  sub- 
contractor,-'^' the  purpose  of  the  rule  being  satisfied  when  it  appears 
that  there  has  been  a  contract  by  the  owner  with  somebody,  and  that 
the  party  claiming  a  lien  was  a  subcontractor,  or  has  furnished  mate- 
rials under  an  agreement  with  the  principal  contractor,  or  a  sub- 
contractor, or  was  a  laborer  employed  by  either.^''  A  materialman  or 
subcontractor  need  not  allege  that  the  owner  contracted  directly  with 
him,  but  merely  that  the  building  was  being  erected  by  the  authority 
and  direction  of  the  owner  of  the  land."  Pleadings  have  been  held 
sufficient  though  it  was  not  averred  in  terms  that  a  sufficient  contract 
had  been  entered  into,  where  the  facts  averred  showed^^  the  existence 


52.  Parker  v.  Bell,  7  Gray  (Mass.) 
429;  Elliott  Co.  v.  Tapscott,  167  App. 
Div.  910,  151  N.  Y.  Supp.  1006;  Enten- 
man  v.  Anderson,  106  App.  Div.  149, 
94  N.  Y.  Supp.  45;  Eoss  v.  Simon,  16 
Daly  159,  9  N.  Y.  Supp.  536,  30  N.  Y. 
St.  '545. 

[a]  No  -written  or  special  contract 
need  be  alleged,  where  consent  of 
owner  to  the  work  is  shown.  Parker 
V.  Bell,  7  Gray  (Mass.)  429. 

[b]  Consent  is  not  sufficient  if  the 
statute  requires  the  contract  to  be 
with  the  owner  or  his  agent.  Keed  v. 
Estes,  113  Tenn.  200,  80  S.  W.  1086; 
Galveston  Exhibition  Assn.  y.  Perkins, 
80  Tex.  62,  67,  15  S.  W.  633;  Faber 
V.  Muir,  27  Tex.  Civ.  App.  27,  64  S. 
W.  938. 

53.  U.  S. — Eussell  v.  Hayner,  130 
Fed.  90,  64  C.  C.  A.  424.  Minn.— No- 
lander  V.  Burns,  48  Minn.  13,  50  N. 
W.  1016;  Hurlbert  v.  New  Ulm  Basket- 
Works,  47  Minn.  81,  49  N.  W.  521. 
N.  M. — Pearce  v.  Albright,  12  N.  M. 
202,  76  Pac.  286  N.  D.— Christianson 
V.  Hughes,  18  N.  D.  S82,  122  N.  W. 
384,  138  Am.  St.  Rep.  762.  Ore.— Hun- 
ter V.  Cordon,  32  Ore.  443,  52  Pac. 
182. 

[a]  Kno-wledge  of  owner  roust  be 
alleged  where  lieu  is  claimed  under  a 
statute  providing  that  unless  owner 
make  written  objection,  improvements 
erected  by  one  in  possession  will  be 
presumed  made  at  his  instance.  Rus- 
sell r.  Hayner,  130  Fed.  90,  64  C.  C. 
A.  424;  Hunter  v.  Cordon,  32  Ore.  443, 
52  Pac.  182. 

54.  Mass. — Batchelder  v.  Hutchin- 
son, 161  Mass.  46.2,  37  N.  E.  452,  Mo. 
Porter  v.   Tooke,   35   Mo.    107.     OMo. 


United  States  Mtg.  &  Trust  Co.  v. 
Wood,  19  Ohio  Cir.  Ct.  358,  10  Ohio 
Cir.  Dec.  324.  Wash.— Belknap  Glass 
Co.  V.  Kelleher,  72  Wash.  529,  130  Pac 
1123. 

55.  'Spalding  v.  Dodge,  6  Maekcy 
(D.  C.)   289. 

56.  Spalding  v.  Dodge,  6  Mackcy 
(D.  C.)   289. 

57.  Ind.— Neeley  v.  Searight,  113 
Tnd.  316,  15  N.  E.  598.  Mo.— McLaugh- 
lin V.  Schawacker,  31  Mo.  App.  365. 
Neb. — Pomeroy  v.  White  Lake  Lumb. 
Co.,  33  Neb.  24,3,  49  N.  W,  1131. 

[a]  The  la-w  implies  consent  of  the 
owner  that  the  contractor  should  pro- 
cure such  materials  and  employ  such 
subcontractors  as  are  necessary  to  ac- 
complish the  work  contracted  to  be 
done.  Colo. — Chicago  Lumb.  Co.  v. 
Newcomb,  19  Colo.  App.  2.G3,  74  Pac. 
786.  Ill, — Von  Platen  v.  Winterbotham, 
203  111.  198,  205,  67  N.  E.  843;  Weidle 
V.  Elgin,  J.  &  E.  Ry.  Co.,  152  111.  App. 
292.  Ind.— Neeley  v.  Searight,  113 
Ind.  3'16,  15  N.  E.  598.  Me.— Norton 
V.  Clark,  85  Me.  357,  27  Atl.  252.  Md. 
Sodini  v.  Winter,  32  Md.  130.  Mass. 
Moore  v.  Erickson,  158  Mass.  71,  32 
N.  E.  1031;  Weeks  v.  Walcott,  15 
Gray  54.  Mo. — O'Neil  Lumb.  Co.  v. 
Greflfet,  154  Mo.  App.  33,  133  S.  W. 
113.  N.  M. — ^Houston-Hart  Lumb.  Co. 
V.  Neal,  16  N.  M.  197,  113  Pac.  621. 

58.  Ala. — Tisdale  v.  Alabama  & 
Georgia  Lumber  Co.,  131  Ala.  456,  31 
So.  729.  Kan.— Jarvis-Conklin  Mtg. 
Trust  Co.  V.  Sutton,  46  Kan.  166,  26 
Pac.  406.  Mo. — Cole  v.  Barron,  8  Mo. 
App.  509.  Neb. — McHale  v.  Maloney, 
67  Neb.  532,  93  N.  W.  677. 
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of  such  contract.    In  pleading  consent  of  the  o\vner,  the  facts  must 
be  alleged.^" 

d.  Filing  or  Eccording.  —  The  complaint  should  allege  the  filing 
of  the  instrument  embodying  the  claim  of  lien  Avhich  the  act  re- 
quires,*^'^  in  the  proper  ofQce.^^  within  the  time  specified  by  the  statute,®" 


[a]  Allegation  of  legal  conclusions 
as  to  owner's  relation  to  the  eoiitract 
will  not  suffice,  MeNicholas  c.  Tinslcr, 
127  111.  App.  381. 

59.  Elliott  Co.  V.  Tapsoott,  167  Aip. 
Div.  910,  151  N,  Y.  Supp.  1006;  Ker- 
win  V.  Post,  120  App.  Div.  17li,  104 
N.  Y.  Supp.   1005. 

[a]  Lien  for  party  wall,  on  theory 
of  consent  of  joint  owner,  may  be  hud 
only  on  allegation  and  proof  of  facta 
which  raised  an  implied  obligation  to 
contribute  towards  the  restoration  of 
the  wall.  Kerwin  v.  Post,  120  App. 
Div.  179,  10-1  N.  Y.  Supp.  1005. 

[b]  An  allegation  that  owner  had 
full  knowledge  and  consented  to  the 
work,  is  sufficient.  Ross  v.  Simon,  16 
Dalv  159,  9  N.  Y.  Supp.  536,  30  N.  Y. 
St.  545. 

60.  Ala. — ^Cook  r.  Eome  Brick  Co., 
98  Ala.  409,  12  So.  918.  Colo.— Rialto 
Min.  &  Mill.  Co.  v.  Lowell,  23  Colo. 
253,  47  Pac.  263.  Del.— Cantera  r. 
Baptist  Church,  3  Boyce  401,  84  Atl. 
1035.  111. — Boals  r.  in'trup,  40  111.  App. 
62.  la. — Boude  v.  Methodist  E.  Church, 
47  Iowa  705.  Mo. — Gault  v.  Soldani, 
34  Mo.  150;  McMillan  v.  Ball  &  Gun- 
ning Mill  Co.,  190  Mo.  App.  340,  177 
S.  W.  315;  Ewing  v.  Donnelly,  20 
Mo.  App.  6,  2  West.  Rep.  445. 
Ore.  —  Dalles     Lumb.     &     M.     Co.     t\ 

Wasco  Woolen  Mfg.  Co.,  3  Ore.  527; 
Willamette  Falls  T.  &  M.  Co.  v.  Riley, 
1  Ore.  183.  Wis.— Wright  V.  Allen,  26 
Wis.  661;  Du  Bav  v.  Ulinc,  6  Wis. 
588;   Dean   c.  Wheeler,  2   Wis.  224. 

[a]  If  filing  in  more  than  one  coun- 
ty is  necessary  under  the  statute,  com- 
j>liance  therewith  must  be  alleged. 
Arkansas  River  Land,  R.  &  C.  Co.  v. 
Flinn,  3  Colo.  App.  381,  33  Pac.  1006. 
See  also  Boston  &  Co.  v.  Chesapeake 
&  O.  R.  Co.,  76  Va.  ISO. 

[b]  Where  owner  prevents  filing  of 
contract,  lien  is  not  lost  by  failure 
to  file.  Mi'Cormick  v.  Lawton,  3  Neb. 
449;  Lindslev  r.  Parks,  17  Tex.  Civ. 
App.  .527,  43  "S.  W.  277. 

fi'  I  Where  levy  of  attachment  takes 
the  place  of  recording  the  claim,  and 
serves  a  similar  purpose,  failure  to 
issue  and  levy  the  attachment  is  fatal. 
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Shelby  r.  Ilicks,  5  Snccd  (Tenn.)  197; 
Barnes  v.  Thompson,  2  Swan  (Tenn.) 
313. 

61.  Gault  V.  Soldani,  34  Mo.  150; 
Pool  V.  Sanford,  52  Tex.  621. 

[a]  Complaint  need  not  show  that 
the  official  performed  his  duty  in  re- 
cording the  claim  of  lien.  Leeper  v. 
Myers,  10  Ind.  App.  314,  37  N.  E. 
1070;  Watkins  v.  Bugge,  56  Neb.  615, 
77  N.  W.  83. 

62.  Ala.— Gilbert  v.  Talladega  Hdw. 
Co.,  195  Ala.  474,  70  So.  660;  Rob- 
inson r.  Crotwell  Bros.  Lumb.  Co.,  167 
Ala.  566,  52  So.  733;  Cook  v.  Rome 
Brick  Co.,  98  Ala.  409,  12  So.  918. 
Ark.— White  r.  Chaffin,  32  Ark.  59; 
Arkansas  Cent.  R.  Co.  v.  McKay,  30 
Ark.  682.  Cal.— Parker  &  Lacy  Co. 
V.  Inter  Nos  Oil  &  D._Co.,  147  Cal. 
490,  82  Pac.  51;  San  Joaquin  Lbr. 
Co.  V.  Welton,  115  Cal.  ],  40  Pac.  735, 
1057.  Del. — 'Cantera  r.  Baptist  Church, 
3  Boyce  461,  84  Atl.  1035.  Ga.— Ship- 
pen  Bros.  Lumb.  Co.  v.  Walker,  141 
Ga.  682,  81  S.  E.  1119;  Logue  V. 
Walker,  141  Ga.  644,  81  S.  E.  849; 
Hinkle  v.  Reid,  16  Ga.  App.  788,  86 
S.  E.  411.  Ind.— Jefifersonville  Water 
Supply  Co.  v.  Riter,  138  Ind.  170,  37 
N.  E.  652;  Lawton  i:  Case,  73  Ind. 
60;  Crawfordsville  r.  Irwin,  46  Ind. 
438.  Mass.— Getchell  r.  Moran,  124 
Mass.  404.  Minn. — Moran  Mfg.  Co.  v. 
Clarke,  59  Minn.  456,  61  N.  W.  556; 
ITurlbert  v.  New  Ulm  Basket-Works, 
47  Minn.  81,  49  N.  W.  ;>21.  Mo. 
Bradish  v.  .lames,  83  Mo.  313;  Cant- 
well  V.  Massman,  45  Mo.  103.  Mont. 
Wcrtz  r.  Lamb,  43  Mont.  477,  117  Pac. 
89.  Nev,— Self  &  Sellman,  etc.  Co.  v. 
Savage,  34  Nev.  332,  123  Pac.  333; 
Skyrme  r.  0<?cii^ental  Mill  &  Min.  Co., 
8  Nev.  219.  N.  Y.— Bailey  r.  .lohnson, 
1  Daly  61.  Ore. — Bernard  v.  Hassan, 
60  Ore.  62,  118  Pac.  201;  Coffey  V. 
Smith,  ,52  Ore.  .538,  S7  Pac.  1079.  S.  C. 
McGee  r.  Piedmont  Mfg.  Co.,  7  S.  C. 
363.  S.  D.— Rust-Owen  Lumb.  Co.  v. 
Fitch,  3  S.  D.  213,  .5.2  N.  W.  879.  Va. 
Richland.s,  Flint-Glass  Co.  v.  Hilte- 
beitel,  92  Va.  91,  22  S.  E.  806.  W.  Va. 
Houston  Lumber  Co.  r.  Wetzel  &  T. 
R.  Co.,  69  W.  Va.  682,  72  S.  E.  786; 
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which  is  usually  a  prescribed  number  of  days  after  performance," 
or  after  the  inde])tedness  accrued,''*  or  completion  of  the  building,*'* 
the  length  of  time  usually  differing  according  to  the  plaintiff's  rela- 
tions with  the  owner.*"'  The  actual  date  when  the  lien  is  filed  must 
be  stated  in  some  jurisdictions,  so  tliat  the  court  may  see  it  is  filed 
in  time,^'^  and  it  is  not  enough  to  allege  generally  the  filing  within 
the  period,  without  giving  the  dates  of  final  delivery  and  filing  of 


Lunsford  v.  Wren,  64  W.  Va,  458,  63 
S.  E.  308;  Central  City  Brick  Co.  v. 
Norfolk  &  W.  E.  Co.,  44  W.  Va.  286, 
28  S.  E.  926.  Wis.— Edleman  v.  Kidd, 
6i5  Wis.  18,  26  N.  W.  116;  Wilier  v. 
Bergenthal,  50  Wis.  474,  7  N.  W.  352; 
Dewey  r.  Fifield,  2  Wis.  73. 

[a]  When  date  alleged  is  clearly  a 
clerical  error,  the  error  is  not  fatal 
where  no  demurrer  is  presented.  Edle- 
man V.  Kidd,  65  Wis,  18,  26  N.  W. 
116. 

63.  Ga.— 'Hinkle  v.  Raid,  16  Ga, 
App.  788,  86  S.  E.  411.  Ind.— Jeffer- 
sonville  Water  Supply  v.  Riter,  13S 
lud.  170,  37  N.  E.  652;  Hamilton  v. 
Navlor,  72  Ind.  171.  Mass.— Getchell 
t'.  Moran,  124  Mass.  404.  Minn, 
Scheible  v.  Schickler,  63  Minn.  471, 
65  N.  W.  920.  Mont.— Wertz  v.  Lamb, 
43  Mont.  477,  117  Pae.  89.  Va.— Rich- 
lands  Flint-Glass  Co.  v.  Hiltebeitel,  92 
Va.  91,  22  S.  E.  806;  N.  &  W.  R.  R. 
Co.  V.  Howison,  81  Va.  125.  Wis. 
Edleman  v.  Kidd,  6l5  Wis.  18,  26  N. 
W.   116. 

[a]  Alleging  dates  which  show 
proper  filing  may  supply  the  general 
allegation.  Wertz  v.  Lamb,  43  Mont. 
477,  117  Pac.  89. 

[b]  Averment  fixing  date  from 
completion  of  building  instead  of  from 
completion  of  plaintiff's  contract  is  not 
sufficient.  Lawson  v.  Case,  72  Ind. 
171;  Coffey  v.  Smith,  52  Ore.  538,  97 
Pac.    1070. 

[c]  Time  dates  from  reperformancc 
of  unsatisfactory  work  in  determining 
whether  lien  is  filed  in  time.  U.  S. 
N.  Y.  Slate  Works  v.  Krantz  Mfg.  Co., 
2117  Fed.  587.  Mass,  —  Worthen  v. 
Cleaveland,  129  Mass.  570.  Minn. 
Scheible  v.  Schickler,  63  Minn.  471,  65 
N.   W.   920. 

[d]  Lapsing  of  statutory  period  be- 
tween items,  does  not  defeat  lien,  if 
filed  in  time  at  the  end,  provided  the 
co7itract  is  a  continuous  one.  Billings 
Co.  p.  Brand,  187  Mass.  417,  73  N.  E, 
637;  Thorn  v.  Barringer,  73  W.  Va. 
618,   81    S.   E.    846,  Ann.   Cas.    1916B, 

Is 


035;  O'Neil  V.  Taylor,  59  W.  Va.  370. 
53  S.  E.  471. 

64.  Ala. — Cook  v.  Rome  Brick  Co.. 
98  Ala.  409,  12  So.  918.  Mo.— General 
Fire  Ext.  Co.  v.  Farmers'  Elevator  Co.. 
165  Mo.  171,  65  S.  W.  318.  Wyo.— Big 
Horn  Lumb.  Co.  v.  Davis,  14  Wyo.  455, 
84  Pac.  900,  85  Pac.  1048. 

[a]  "After  the  indebtedness  shall 
have  accrued"  as  used  in  statute  pre- 
scribing time  for  filing  lien,  means, 
after  the  work  is  finished,  and  does  not 
refer  to  the  date  at  which  the  debt 
is  due.  General  Fire  Ext.  Co.  v.  Farm- 
ers' Elevator  Co.,  165  Mo.  171,  65  S. 
W.  318;  Rodefeld  v.  Winklemann,  156 
Mo.  App.  130,  136  S.  W.  4;  Big  Horn 
Lumb.  Co.  V.  Davis,  14  Wyo.  455,  84 
Pae.  900,  &5  Pac.  1048. 

65.  Cal. — Wood  v.  Oakland,  etc. 
Transit  Co.,  107  Cal.  500,  40  Pac.  806. 
Kan. — Higley  v.  Ringle,  57  Kan.  222, 
45  Pac.  619.  Ner.— Self  &  Sellman, 
etc.  Co.  V.  Savage,  34  Nev.  332,  123 
Pae.  333. 

[a]  Where  lien  appears  filed  before 
completion,  statute  requiring  filing  in 
specified  time  after  completion  is  sat- 
isfied. State  Bank  v.  Plummer,  54  Colo. 
144,  129  Pac.  819;  Self  &  Sellman, 
etc.  Co.  V.  Savage,  34  Nev.  332,  123 
Pac.  333. 

[b]  An  averment  of  filing  after 
matUTity  does  not  meet  the  require- 
ment of  an  averment  of  filing  after 
the  completion  of  the  building.  Craw- 
fordsville  v.  Brundage,  57  Ind.  262; 
Crawfordaville  i\  Irwin,  46  Ind.  438; 
Crawfordsville  v.  Barr,  45  Ind.  258. 

66.  Ala, — Gilbert  v.  Talladega  Hdw. 
Co.,  195  Ala.  474,  70  So.  660.  Mo. 
Ambrose  Mfg.  Co.  r.  Gapen,  22  Mo. 
App.  397.  N.  D. — Moreau  Lumb.  Co. 
V.  Johnson,  29  N.  D.  113,  150  N.  W. 
563,  Ann.  Oas.  1917IC,  290,  L.  R.  A. 
1915F,  1132;  Mevers  Lumb.  Co.  V. 
Tompkins,  29  N.'  D.  76,  149  N.  W. 
955.  S.  0.— McGee  v.  Piedmont  Mfg. 
Co.,  7  S.  C.  263.  Utah.— Elwell  v. 
Morrow,  28  Utah  278,   78  Pac.   605. 

67.  Bradish  v.  James,  83  Mo.   313; 
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claim,  so  as  to  enable  the  court  to  say  as  a  matter  of  law  that  a  cause 
of  action  exists.*'^  It  should  also  appear  from  the  pleading,  by  direct 
averments,"^  or  by  a  copy  attached,'"  that  the  document  filed  contains 
the  matter  required  by  statute,'^  and  was  verified  as  the  statute  re- 
quires;'- and  in  some  jurisdictions  omission  to  allege  a  proper  verifica- 
tion is  fatal  even  though  a  copy  of  the  statement,  properly  verified,  is  at- 
tached to  the  pleading  as  an  exhibit."  If  the  complaint  alleges 
verification,  the  petition  is  good  against  a  demurrer,  though  the  ex- 
hibit attached  and  referred  to  fails  to  show  such  verification.^*  Some 
courts  have  held  tliat  the  recorded  document  should  be  substantially 
set  out  in  the  pleading,'^  and  that  conclusions  as  to  a  sufficient  com- 
pliance are  not  permissible;^''  while  others  have  held  that  it  is  quite 
proper  to  allege  generally  that  the  plaintiff  has  filed  the  notice  men- 
tioned in  the  act,  without  specifying  the  details  as  to  its  contents," 


Gault  r.  Soldani,  34  Mo.  150;  Heltzell 
r.  Langford,  33  Mo.  396. 

68.  Moran  Mfg.  Co.  r.  Clarke,  59 
Minn.  456,  61  N.  W.  556;  Hurlbert  v. 
New  Ulm  Basket-Works,  47  Minn.  81, 
49  N.  W.  521;  Bradish  v.  James,  83 
Mo.  313;  Heltzell  v.  Langford,  33  Mo. 
396. 

fa]  An  averment  that  between 
named  dates  materials  were  sold  and 
delivered,  is  by  fair  construction  an 
averment  that  the  sales  and  deliveries 
were  continuous.  Cantwell  v.  Massman, 
45   Mo.   103. 

69.  Ala. — Eobinson  i\  Crotwell  Bros. 
Lumb.  Co.,  167  Ala.  566,  52  So.  733. 
IU._^randall  v.  Lyon,  188  111.  86,  58 
N.  E.  972.  Minn. — Glass  v.  St.  Paul 
Carriage  &  Sleigh  Co.,  43  Minn.  228, 
45  N.  W.  150.  Mo. — McDermott  v. 
Claas,  104  Mo.  14,  15  S.  W.  995;  Biekel 
r.  Raeder,  81  Mo.  App.  653.  N.  Y. 
Schillinger,  etc.  Co.  r.  Arnott,  14  N.  Y. 
Supp.  326.  Ore. — Matthiesen  v.  Arata, 
32  Ore.  342,  50  Pac.  1015,  67  Am.  St. 
Rep.   5."..'>. 

[a]  Deficiency  of  the  averment  is 
not  supplied  by  recitals  in  the  state- 
ment atta<hed  to  the  pleading  as  an 
e.\hil)it.  Robinson  r.  Crotwell  Bros. 
Lumb.  Co.,  167  Ala.  .566,  52  So.  733. 

70.  Cal. — Olson-Mahonev  Lumb.  Co. 
V.  Dunne  Tnv.  Co.,  30  Cal.  App.  332, 
159  Pac.  178.  Mont. — Wertz  r.  Lamb, 
43  Mont.  477,  117  Pac.  89.  Ore.— Mat- 
thiesen V.  Arata,  32  Ore.  342,  50  Pac 
1015,  R7  Am.  St.  Rep.  535.  W.  Va. 
Elswick  V.  Deskins,  6S  W.  Va.  396,  69 
S.   E.  894. 

71.  Cal.— Hicks  V.  Murray,  43  Cal. 
515;  Davis  r.  Treacy,  8  Cal.  App.  395, 
97  Pac.  78.  CJolo. — .\rkansa8  River 
Land,    R.    *    ('.    Co.    i\   Flinn,   3    Colo. 
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App.  381,  33  Pac.  1006.  N.  M,— Pearce 
V.  Albright,  12  N.  M.  202,  76  Pac.  286. 
Ore.— Bohn  r.  Wilson,  53  Ore.  490,  101 
Pac.  202;  Pilz  r.  Kllling-sworth,  20  Ore. 
432,  26  Pac.  305.  Va. — ^Brown  v.  Corn- 
well,  108  Va.  129,  60  S.  E.  623.  W.  Va. 
Houston  Lumb.  Co.  v.  Wetzel  &  T. 
E.   Co.,  69  W.   Va.   682,  72   S.   E.   786. 

72.  Ala. — Cook  r.  Rome  Brick  Co., 
98  Ala.  409,  12  So.  918.  Ark.— Arkan- 
sas Cent.  R.  Co.  v.  McKay,  30  Ark. 
682.  Ky. — Newport  &  Davton  Lumb 
Co.  V.  Lichtenfeldt,  24  Kv.  L.  Rep. 
1969,  72  S.  W.  778.  Mo.— Biekel  r. 
Roeder,  81  ^fo.  App.  653.  N.  M. 
Pearce  v.  Albright,  12  N.  M.  202,  76 
Pac.  286.  N.  Y.— Hallaghan  r.  Her- 
bert, 2  Daly  253.  Ore.— Bohn  r.  Wil- 
son, 53  Ore.  490,  101  Pac.  202;  Pilz 
r.  Killingsworth,  20  Ore.  4>32,  26  Pac. 
305.  W.  Va.— Elswick  r.  Deskins,  68 
W.   Va.   396.   69   S.    E.   894. 

fa]  Statements  which  follow  the 
statute  are  sufficient  :inil  need  not  af- 
firm the  [lersoiial  knouli'dge  of  af- 
fiant. Cook  r.  Rome  Briek  Co.,  98  Ala. 
409,  12  So.  918. 

73.  Newport  &  Davton  Lumb.  Co. 
r.  Lichtenfeldt,  24  Kv.  L.  Rep.  19<)9, 
72  S.  W.   778. 

74.  Houston  Lumb.  Co.  r.  Wetzel  & 
T.  R.  Co.,  69  W.  Va.  682,  72  S.  E. 
786;  Elswick  r.  Deskins,  68  W.  Va. 
396,  69   S.   E.   894. 

75.  Montgomery  Iron  Works  r.  Dor- 
man,  78  Ala.  218;  Kechler  v.  Stumme, 
4  .Tones  &  S.   (N.  Y.)   337. 

76.  Montgomery  Iron  Works  r.  Dor- 
man,  78  Ala.  218;  Pilz  r.  Killings- 
worth,  20  Ore.  432,  26  Pac.  305. 

77.  Watrous  r.  Elmondorf,  55  How. 
Pr.  (N.  Y.)  461;  Ri.'hiands  Flint-C,la.sa 
Co.  V.  Uiltebeitel,  92  Va.  91,  22  S.  E. 
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especially  Avhere  a  copy  of  the  record  of  the  lien  is  filed  with  the  bill 
as  an  exhibit.^®  The  failure  to  allege  the  filing  of  the  claim  of  record 
is  not  material  in  a  suit  against  one  who  would  not,  under  the  terms 
of  the  statute,  be  affected  by  such  omissionJ^ 

The  filing  of  suit  within  the  time  specified  for  filing  the  claim  may 
dispense  with  filing  the  claim  of  record  in  some  jurisdictions,^*^  but 
does  not  in  others.^^ 

e.  Description  of  Property. —  (I.)  In  General.  — The  complaint  or 
petition  must  describe  the  property  on  which  the  lien  is  sought 
to  be  enforced,^"  and  if  there  are  several  owners  of  the  lands  involved 
in  the  suit,  the  land  and  buildings  of  each  must  be  specifically  set 
out.*^  The  pleading  should  show  the  contiguity  of  lots  when  several 
are  included  in  one  lien.^*  The  description  in  the  petition  may  be 
pleaded  by  reference  to  other  instruments  or  records.*^  The  land 
described  in  the  complaint  must  be  included  within  the  description 
in  the  claim  of  lien  filed  of  record,  wlien  such  filing  is  required.^^ 
While  an. imperfect  description  in  the  filed  claim  might  not  affect 
the  legality  of  the  proceeding,^^  and  though  ambiguity  and  uncer- 
tainty may  be  explained  by  averments  in  the  pleadings,^^  if  the  wrong 


806;  N.  &  W.  R.  R.  Go.  v.  Howison,  81 
Va.  135. 

78.  Riehlands  Flint-Glass  Co.  v. 
Hiltebeitel,  92  Va.  91,  22  S.  E.  806. 

79.  Lyle  v.  Rosenberg,  192  111.  App. 
378. 

[a]  Where  statute  simply  postpones 
the  claim  to  that  of  other  creditors 
or  incumbrancers  on  failure  to  file 
notice,  omission  to  allege  such  tiling 
does  not  render  complaint  subject  to 
demurrer.  Lyle  V.  Rosenberg,  192  111. 
App.   378. 

[b]  Where  filing  of  "statement" 
is  only  for  protection  of  persons  named 
in  the  statute,  the  sufficiency  of  such 
statement  does  not  arise  until  it  ap- 
pears there  are  such  persons.  Knicker- 
bocker Ice  Co.  V.  Kirkpatrick,  51  111. 
App.  57;  Badenoch  v.  Hoffman,  50  111. 
App.  512.  See  Robertson  Lumb.  Co. 
V.  State  Bank,  14  N.  D.  511,  105  N. 
W.  719;  Behrens  Lumb.  Co.  v.  Lager, 
26  S.  D.  160,  128  N.  W.  698,  Ann. 
Cas.  1913  A,  1128. 

80.  Pfeiffer  Stone  Co.  v.  Brogdon, 
125  Ark.  426,  188  S.  W.  1187;  Simp- 
son V.  Black  Lumb.  Co.,  114  Ark.  464, 
172  S.  W.  883;  Anderson  V.  Seamans, 
4<)  Ark.  475,  5  S.  W.  799. 

81.  United  States  &  Mex.  Trust  Co. 
V.  Western  Supply  Co.  (Tex.  Civ.  App.), 
109  S.  W.  377;  Wright  V.  Allen,  26 
Wig.  661  • 

82.  Ala.— Lee  v.  King,  99  Ala.  246, 
13   So.   506;    Walker  v.   Daimwood,  80 


Ala.  245;  Bedsole  v.  Peters,  79  Ala. 
133;  Turner  v.  Robbins,  78  Ala.  592. 
Ark. — Dano  i».  Mississippi,  O.  &  R.  R. 
Co.,  27  Ark.  564,  569.  Cal.— Willamette 
S.  M.  Co.  V.  Kremer,  94  Cal.  205,  29 
Pae.  633.  Mo. — Williams  v.  Porter,  5] 
Mo.  441.  Tex. — Gillespie  v.  Reming- 
ton, 66  Tex.  108,  18  S.  W.  338.  W.  Va. 
Houston  Lumber  Co.  v.  Wetzel  &  T. 
R.  Co.,  69  W.  Va.  682,  72  S.  E.  786; 
Lunsford  v.  Wren,  64  W.  Va.  458,  63 
S.  E.  308.  Wis.^Shaw  v.  Allen,  24 
Wis.  563;  Dewey  v.  Fifield,  2  Wis.  73. 

83.  Culver  v.  Lieberman,  69  N.  J. 
L.  341,  55  Atl.  812. 

84.  Heier  v.  Meisch,  33  Mo.  App. 
35;  Big  Blackfoot  Mill  Co.  i'.  Blue 
Bird  Min.  Co.,  19  Mont.  454,  48  Pac. 
778. 

85.  E.  I.— Murphy  v.  Guisti,  22  R.  I. 
588,  48  Atl.  944.  Tex.— Swope  v. 
Stantzenberger,  59  Tex.  387.  Va. 
Riehlands  Flint-Glass  Co.  i'.  Hiltebeitel, 
92  Va.  91,  22  S.  E.  806. 

86.  lU.— Woodburn  v.  Gifford,  66 
HI.  285;  Seller  r.  Schaefer,  40  111.  App. 
74.  Ind. — Lindley  v.  Cross,  31  Ind. 
106,  99  Am.  Dec.  610.  Ore. — Morehouse 
V.  Collins,  23   Ore.  138,  31   Pac.  295. 

87.  White  Lake  Lbr.  Co.  v.  Russell, 
22  Neb.  126,  34  N.  W.  104,  3  Am. 
St.  Rep.  462. 

88.  Colo. — Rico  Reduction  &  Min. 
Co.  V.  Musgrave,  14  Colo.  79,  23  Pac. 
458.  ni.— Woodburn  v.  Gifford,  66  HI. 
285;    Seller  v.    Schaefer,   40    111.   App. 
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property  is  dosoriliod,  the  result  is  fatal/'  and  no  sort  of  pleading 
can  reform  the  lien.®" 

(II.)  Certainty  of  Description.  —  There  .should  he  such  eertainty  of 
deseription  as  to  inform  tlie  eourt  wluit  partieular  land  to  ordei-  sold,"^ 
and  the  lack  of  a  particular  description  has  heen  held  fatal,  when  the 
deseription  in  the  notice  of  lien  was  also  deficient.^-  However,  both  l)y 
statute,^^  and  without  statutory  aid,^^  inaccuracies  in  description  are 
ordinarily  not  fatal  \^^  and  false  and  imp()ssil)le  parts  of  the  deserip- 


74.  Mont.— Bis  Blackfoot  Mill  Co.  r. 
Blue  Bii-a  Mill.  Co.,  19  Mont.  454,  48 
Pac.  77S.  Tex. — Lvon  v.  Logan,  66 
Tex.  57,   17  S.  W.  264. 

89.  Minn. — Lingrcn  V.  Nilscn,  50 
Minn.  44-8,  52  N.  W.  915.  Mc— Bar- 
nett's  Exrx.  v.  Murray,  62  Mo.  App. 
500.  Mont, — Goodrich  Lumb.  Co.  r. 
Davie,  13  Mont.  76,  IVl  Pac.  282.  Neb. 
White  Lake  Lbr.  Co.  v.  Russell,  22  Neb. 
126,  34  N.  W.  104,  3  Am.  St.  Rep. 
462. 

90.  Ind. — Lindley  v.  Cross,  31  Ind 
106,  99  Am.  Dec.  610.  N.  D.— Lavin 
V.  Bradlev,  1  N.  D.  291,  47  N.  W. 
384.  S.  D. — Stearns  r.  McHugh,  35  S. 
D.  185,  151  N.  W.  888.  | 

See  also  Goss  v.  Strelitz,  54  Cal.  640,  j 
644.  But  see  Newcomer  v.  Hatchings,  j 
96   Tnd.   119.  I 

91.  Ala. — Montgomery  Iron  Wks.  V. 
Dorinan,  78  Ala.  218.  Ark.— Dano  V. 
Mississippi,  O.  &  R.  R.  Co.,  27  Ark. 
564,  569.  Cal. — Willamette  Steam  Mills 
Co.  V.  Kromer,  94  Cal.  205,  29  Pac. 
633.  Fla.— Emerson  r.  Gainey,  26  Fla. 
133,  7  So.  526.  Minn.— Knox  r.  Starks, 
4  INIinn.  20.  N.  Y.— Duffy  v.  McManus, 
3  E.  D.  Smith  G'>7. 

fa]  Same  certainty  as  is  required 
in  conveyances  is  required  in  the  com- 
plaint.     Knox   r.   Starks,  4  Minn.  20. 

[1)]  Description  should  be  by  metes 
and  bounds  if  a  lien  (ni  the  land  is 
claimed.  Emerson  r.  Gainey,  2t;  Fla. 
133,  7   So.   526. 

[c]  When  land  is  described  by  sur- 
veys and  iiietcs  and  bounds,  the  words 
as  to  quantity  aii'  merely  descriptive. 
Ford  I".  Springer  Land  Assn.,  8  N.  M. 
37,  41  Pac.  541. 

[dl  Description  held  inadequate  in 
the  following  cases:  111. — Tunicv  /•. 
Saunders,  5  111.  527.  Ind. — Munger  v. 
Green,  20  Ind.  38.  la. — Roose  r.  Bil- 
lingsly,  74  Iowa  51,  :\6  N.  W.  885; 
Bosworth  r.  Farenholr.,  3  Iowa  84. 
Mo.— Bradish  r.  James,  83  Mo.  313; 
Lemly  r.  La  Grange  T.  &  S.  Co.,  6.'i 
Mo.  51'^.     S.  D.— Smith  V.  Bowder,  31 
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S.  D.  607,  141  N.  W.  786.  Tex.— Lyon 
V.  Logan,  66  Tex.  57,  17  S.  W.  264; 
Adams  v.  Cook,  55  Tex.  161 ;  Tinsley 
r.  Boykin,  46  Tex.  592.  Wash.— Kel- 
logg "r.  Littell  &  Smythe  Mfg.  Co.,  I 
Wash.  407,  25  Pac'  461;  Cowie  t'. 
Ahrenstedt,  1  Wash.  416,  25  Pac.  458. 
Wis— Dusick  r.  Green,  118  Wis.  240, 
95  X.  W.  144;  Head  v.  James,  13  Wis. 
641. 

92.  Ind. — Crawfordsville  r.  Barr,  65 
Ind.  367;  Munger  v.  Green,  20  Ind. 
38.  Mo. — Wright  v.  Beardsley,  69  Mo. 
548;  Williams  v.  Porter,  51  'Mo.  441; 
Matlack  v.  Lare,  .32  Mo.  262.  Mont. 
Big  Blackfoot  Mill  Co.  r.  Blue  Bird 
Min.  Co.,  19  Mont.  454,  48  Pac.  778. 
Tex. — Lyon  r.  Logan,  66  Tex.  57,  17 
S.  W.  264;  Adams  V.  Cook,  55  Tex. 
161.  Wash. — Cowie  r.  Ahrenstedt,  1 
Wash.   416,   25   Pac.   458. 

[a]  Merely  giving  block  number  in 
a  town  is  too  indefinite  without  fur- 
ther description.  McCart.y  r.  Van  Et- 
ten,  4  Minn.  461.  See  Lyon  v.  Logan, 
G6  Tex.  57.  1 7  S.   W.  264. 

\]<\  Where  lien  is  given  on  a  city 
lot  only,  description  of  a  ten  acre  tract 
is  not  Rufliciently  specific.  Pilz  r. 
Killingsworth,  20  Ore.  432,  26  Pac. 
305. 

[cl  "Fifty  acres  surrounding  the 
dwelling"  is  too  indefinite.  Adams  '"• 
Cook,    ")   Tex.    161. 

93.  Mass. — Pollock  r.  Morrison,  176 
Mass.  83,  .57  N.  E.  326;  Monaghan  r. 
Goddard,  173  Mass.  468,  53  N.  E.  895; 
Dodge  r.  Hall,  16S  Mass.  435,  47  N.  E. 
lin.  Mont. — Goodrich  Lumb.  Co.  V. 
Davie,  13  Mont.  76.  32  Pac.  282.  Va. 
Taylor  r.  Netherwood,  91  Va.  88,  20 
S.  E.  888. 

94.  Barnett  Bros.  r.  Wright,  116 
Ark.  44,  172  S.  W.  254;  Kennedy  r. 
House,  41  Pa.  29,  80  Am.  Doc.  594. 

95.  Ala. — Hughes  r.  Torgerson,  96 
Ala.  346,  11  So.  209,  3S  Am.  St.  Rep. 
105,  16  L.  R.  A.  600.  Ark.— Rnrnett 
Bros.  V.  WriL'lit,  116  Ark.  41,  172  S  W. 
254.     Ind.— Davis  &   Rankin   B.   &  M. 
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tion  may  be  rejected,®^  if  the  property  can  be  identified  from  what 
remains.^^  "Common  certainty, "^^  or  "certainty  to  a  common  in- 
tent," is  all  that  is  required. ^^  Hence  it  has  often  been  said,  both 
of  the  filed  lien  claim  and  of  pleadings,  that  a  description  is  sufficient 
which  will  enable  one  familiar  with  the  locality  to  identify  the  land 
with  reasonable  certainty;^  and  unless  this  is  done,  the  complaint  is 
bad  on  demurrer.^ 

Where  it  appears  that  the  owner  has  no  other  property  in  the 
vicinity,  the  description  is  materially  aided.^  A  stricter  construction 
is  maintained  when  rights  of  third  persons  are  concerned  than  if  the 
controversy  is  with  the  owner.*     A  description  which  fails  to  name 


Co.  V.  Vice,  15  Ind.  App.  117,  43  N.  E. 
889.  Pa. — Kennedy  v.  House,  41  Pa. 
39,  80  Am.  Dec.  594.  Wis. — Security 
Nat.  Bank  v.  St.  Croix  Power  Co.,  117 
Wis.  211,  94  N.  W.  74;  Brown  v.  La 
Crosse   Gas  L.   &   C.   Co.,   16   Wis.   555. 

96.  Cal. — Willamette  Steam  Mills 
Co.  V.  Kremer,  94  Cal.  205,  29  Pac. 
633.  Mich.— Hicks  v.  Finbarg,  189 
Mich.  332,  155  N.  W.  359.  Minn. 
Northwestern  Cement  &  C.  Pavement 
Co.  V.  Norwegian-Danish,  etc.  Sem- 
inary, 43  Minn.  449,  45  N.  W.  868. 
Ore. — Harrisburg  Lumb.  Co.  V.  Wash- 
hmn,  29  Ore.  150,  41  Pac.  390.  Wash. 
McHugh  V.  Slack,  11  Wash.  370,  39 
Pac.  674.  Wis. — Brown  i\  La  Crosse 
Gas  L.  &  C.  Co..  16  Wis.  555. 

[a]  Error  in  direction  does  not 
vitiate  the  description,  where  the  mis- 
take is  evident  from  the  contents  of 
the  petition.  Sawver-Austin  Lbr.  Co. 
V.  Clark,  82   Mo.   App.   225. 

97.  Ark. — Barnett  Bros.  v.  Wright, 
116  Ark.  44,  172  S.  W.  254.  Mich. 
Hicks  r.  Finbarg,  189  Mich.  332,  155 
N.  W.  359.  Ore. — Harrisbiirg  Lumb. 
Co.  V.  Washburn,  29  Ore.  150,  41  Pac. 
390. 

98.  O'Halloran  v.  Sullivan,  1  G.  Gr. 
(la.)    75. 

99.  Ewing  V.  Barras,  4  Watts  &  S. 
(Pa.)  467;  Holland  v.  Garland,  13 
Phila.   (Pa.)   544. 

See  generally  the  title  "Certainty 
in  Pleading." 

1.  U.  S.— Hooven,  O.  &  R.  Co.  v. 
Featherstone's  Sons,  111  Fed.  81,  49 
C.  C.  A.  229.  Ala.— Salter  v.  Goldberg, 
150  Ala.  511,  43  So.  571.  Ark.— Bar- 
nett Bros.  r.  Wright,  116  Ark.  44,  172 
S.  W.  254.  Cai;— Willamette  Steam 
Mills  Co.  V.  Kremer,  94  Cal.  205,  29 
Pac.  633.  m.— Quackenbush  v.  Car- 
son, 21  HI.  99.  Mass. — Driscoll  v. 
Floyd,  217  Mass.  33,  104  N.  E.  473; 
Dodge   V.   Hall,   168   Mass.   435,   47   N. 


E.  110;  Parker  v.  Bell,  7  Gray  429. 
Minn. — Northwestern  Cement  &  C. 
Pavement  Co.  v.  Norwegian-Danish, 
etc.  Seminary,  43  Minn.  449,  45  N.  W, 
868.  Mo. — Bradish  v.  James,  83  Mo. 
313;  De  Witt  v.  Smith,  63  Mo.  26.3. 
Mont. — Western  Iron  Works  v.  Mon- 
tana Pulp  &  Paper  Co.,  30  Mont.  550, 
77  Pac.  413.  Nev. — Eiverside  Fixture 
Co.  V.  Quigley,  35  Nev.  17,  126  Pac. 
545;  Dickson  v.  Corbett,  11  Nev.  277. 
Pa. — Kennedy  v.  House,  41  Pa.  39,  80 
Am.  Dec.  594;  Knabb 's  Appeal,  10  Pa. 
186,  51  Am.  Dee.  472.  S.  D.— Smith 
V.  Bowder,  31  S.  D.  607,  141  N.  W. 
786;  Cole  V.  Custer  County  Agr.,  M. 
&  S.  Assn.,  3  S.  D.  272,  52  N.  W.  1086. 
Tex. — Houston  v.  Mvers,  88  Tex.  126, 
30  S.  W.  912.  Va.— Taylor  v.  Nether- 
wood,  91   Va.   88,   20   S.  E.   888. 

[a]  A  contradiction  in  description 
between  pleading  and  statement  on 
file,  is  fatal  to  judgment,  though  jury 
can  identify  land  from  the  descrip- 
tion in  the  statement.  Bristow  v. 
Evans,  124  Mass.  548. 

2.  Turney  v.  Saunders,  5  HI.  527; 
Lvon  V.  Logan,  66  Tex.  57,  17  S.  W. 
264. 

[a]  Omission  to  state  street  num- 
ber is  not  demurrable  where  it  does 
not  appear  that  the  premises  have  a 
number.  Krauss  v.  Brunett,  73  Misc. 
428,  130  N.  Y.  Supp.  1086. 

3.  Ind. — Newcomer  v.  Hutchings,  96 
Ind.  119.  Mich. — Hannah  &  Lay  Merc. 
Co.  V.  Hartzell,  125  Mich.  177,  84  N. 
W.  52.  Nev. — Hunter  &  Co.  v.  Truckee 
Lodge,  etc.,  14  Nev.  24.  Ore. — Harris- 
burg  Lumb.  Co.  V.  Washburn,  29  Ore. 
150,  41  Pac.  390.  Pa.— Knabb 's  Ap- 
peal, 10  Pa.  186,  51  Am.  Dec.  472; 
Springer  v.  Keyser,  6  Whart.  187.  Tex. 
Myers  )'.  Maverick  (Tex.  Civ.  App.),  27 
S.   W.   950. 

4.  Colo. — Gary  Hdw.  Co.  v.  McOar- 
ty,  10  Colo.  App.  200,  50  Pac.  744.    la. 
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the  political  subdivision  the  property  is  situated  in,  is  insuffieient,^ 
unless  such  omitted  fact  may  be  judieially  known.'\  If  the  fore- 
closure is  sought  only  against  the  improvements,  an  insufficiency  of 
the  description  of  the  land  is  not  material.^ 

(III.)  Fixing  the  Amount  or  Boundaries  of  the  Part  To  Be  Taken.s 
"When  the  curtilage  is  not  a  fixed  amount  under  the  terms  of  the  stat- 
ute," the  land  the  building  is  on  is  necessarily  subject  to  the  lien;^° 
but  if  more  land  is  claimed  as  appurtenant,^^  or  as  necessary  to  the 
use  of  the  improvement,^^  there  should  be  allegations  to  this  effect.^^ 
If  the  statute  gives  a  lien  on  a  fixed  amount  of  land  which  may  have 
to  be  selected  from  a  larger  tract,'*  tlie  specific  parcel  need  not  be 
exactly  described, '°  since  the  court,  ordinarily,  and  not  the  claimant, 
selects  the  land;^''  but  the  petition  should  state  the  facts  in  relation 
to  the  building  on  the  land,  the  locality  and  shape  of  the  tract,  so 


Chicago  Luinb.  Co.  v.  Des  Moines 
Driving  Park,  97  Iowa  25,  65  N.  W. 
1017.  Mo. — Ranson  v.  Shechan,  78  Mo. 
668;  De  Witt  V.  Smith,  63  Mo.  263; 
Eall  Bros.  v.  McCrary,  45  Mo.  App. 
365.  Nev. — Riverside  Fixture  Co.  v. 
Quiglev,  35  Nev.  17,  126  Pae.  545.  Tex. 
Lyon  v.  Logan,  68  Tex.  521,  5  S.  VV.  72, 
2  Am.  St.  Rep.  511. 

5.  Sayre-Newton  Lbr.  Co.  V.  Park, 
4  Colo.  App.  482,  36  Pac.  445;  Wright 
V.  Phillips,  46  Ga.   197. 

fa]  The  complaint  may  supply  such 
information  though  the  "claim"  is 
silent  (in  the  point.  White  v.  Stanton, 
111  Ind.  540,  13  N.  E.  48. 

[b]  Omission  to  mention  state, 
county  or  city  in  which  property  is 
located,  is  a  fatal  defect.  Sayre-New- 
ton Lbr.  Co.  V.  Park,  4  Colo.  App.  482, 
36  Pac.  445. 

6.  Cal.— Bryan  v.  Abbott,  131  Cal. 
222,  63  Pac.  363.  Ga.— Wright  v. 
Phillips,  46  Ga.  197.  Idaho.— Shaw  v. 
Martin,  20  Idaho  168,  117  Pnc.  853. 

See  7  EXCY.  of  Ev.  869,  970,  1013. 

[a]  Failure  to  name  county  imma- 
terial, if  citv  is  given.  Shaw  v.  Mar- 
tin, 20  Idaho  168,  117  Pac.  853. 

fb]  Failure  to  allege  a  city  is  in- 
corporated, is  immatcruil,  as  the  court 
iudicialiy  knows  the  facts.  Bryan  r. 
Abbott,  131  Cal.  222,  63  Pac.  363.  But 
see  7  ExcY.  of  Ev.  1020. 

7.  Ala. — Robinson  v.  Crotwell  Bros. 
Lumb.  Co.,  167  Ala.  566,  52  So.  733; 
Salter  v.  Goldberg,  150  Ala.  511,  43 
So.  571.  Fla. — Emerson  v.  Gainev.  26 
Fla.  133,  7  So.  526.  Mo.— Sawyer  & 
Austin  Lumber  Co.  r.  Clark,  172  Mo. 
588,  73  S.  W.  137;  Joplin  Supply  Co. 
V.  West,  149  Mo.  App.  78,  130  S.  W. 
156. 


8.  Proceedings  to  determine  amount 
of  land  to  be  t^aken,  see  infra,  XV,  E. 

9.  Cal.— Tibbetts  v.  Moore,  23  Cal. 
208.  Mont.— Big  Blackfoot  Mill  Co.  v. 
Blue  Bird  Min.  Co.,  19  Mont.  454,  48 
Pac.  778.  Utah.— Park  Citv  Meat  Co. 
V.  Comstock  S.  K.  Min.  Co.,  36  Utah 
1-15,  103   Pac.   254. 

[a]  A  curtilage  is  a  piece  of  ground 
witliin  the  common  enclosure  belong- 
ing to  a  dwelling-house,  and  enjoyed 
with  it,  for  its  more  convenient  occu- 
])ation.  Derrickson  t\  Edwards,  29  N. 
J.  L.  468,  80  Am.  Dec.  220. 

10.  Sachse  v.  Auburn,  95  Cal.  650, 
30  Pac.  800. 

11.  Willamette  Steam  Mills  Co.  r. 
Kremer,  94  Cal.  205,  29  Pac.  633;  Ford 
r.  Springer  Land  Assn.,  8  N.  M.  37, 
51  Pac.  541. 

12.  Ala.— Turner  r.  Bobbins,  78  Ala. 
592.  Cal.— Green  v.  Chandler,  54  Cal. 
626.  N.  M. — Ford  v.  Springer  Land 
Assn.,  8  N.  M.  37,  51  Pac.  541. 

13.  Sachse  v.  Auburn,  95  Cal.  650, 
30   Pac.  800. 

14.  Minn. — Northwestern  Cement  & 
C.  Pavement  Co.  r.  Norwegian-Danish, 
etc.  Seminary,  43  Minn.  449,  45  N.  W. 
868.  Mont. — Western  Iron  Works  r. 
Montana  P.  &  P.  Co.,  30  Mont.  5.50,  77 
Pac.  413.  Wis. — Ilalsey  v.  Waukesha 
Spgs.  Sanitarium  Co.,  125  Wis.  311,  104 
N.  W.  94,  110  Am.  St.  Rep.  838. 

15.  Western  Iron  Works  r.  Montana 
P.  &  P.  Co.,  30  Mont.  .557,  77  Pac.  413; 
Derrickson  V.  Edwards,  29  N.  J.  L. 
468,  SO  Am.  Dec.  220. 

16.  Mo. — Oster  r.  Rabeneau,  46  Mo. 
595.  Mont. — Western  Iron  Works  v. 
Montana  P.  &  P.  Co.,  30  Mont.  550,  77 
Pac.    413.       N.    J.— Derrickson    v.    Ed- 
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the  court  may  be  able  to  determine  the  issues,"  and  the  curtilage  must 
be  selected  from  the  land  described  in  the  filed  claim  of  lien.^^  But 
where  the  lien  must  be  maintained,  if  at  all,  upon  the  entire  lot  the 
building  is  on,  the  boundaries  are  material  and  must  be  pleaded  as 
they  exist. ^^ 

f.  Pleading  hy  Subcontractor.  —  (I.)  Generally.  — The  essentials  of 
a  subcontractor's  pleading  in  setting  up  his  lien  vary  greatly  ac- 
cording as  the  lien  is  direct,  or  by  subrogation  f°  and  these  have  been 
set  out  in  detail  by  the  decisions  in  several  states.^^  As  a  general 
rule,  a  subcontractor  need  allege  no  more  than  the  statute  declares 
shall  constitute  a  prima  facie  right  to  assert  and  enforce  his  claim 
of  lien,^^  but  this  has  its  exceptions.^^  Where  a  personal  judgment 
against  the  contractor  for  the  debt  is  essential  to  a  foreclosure  of  a 
subcontractor's  lien,  the  petition  must  show  that  the  contractor  is 
joined  in  the  existing  action,  or  that  a  judgment  has  previously  been 
obtained  against  him,^*  and  in  the  latter  event,  the  judgment  must 
be  described'^  and  the  court  in  which  it  was  rendered  stated.^*^ 

(II.)  Notice  to  the  Owner.  —  A  subcontractor  must  generally  allege 
that  he  served  the  owner  with  the  statutory  written  notice,^^  and  it 


wards,   29   N.   J.   L.  468,   80   Am.   Dec. 
220. 

17.  Tinsley  v.  Boykin,  46   Tex.  592. 
For    determining    the    curtilage,    see 

infra,  XV,  E. 

18.  Neb.— White  Lake  Lbr.  Co.  v. 
Russell,  22  Neb.  126,  34  N.  W.  104,  3 
Am.  St.  Rep.  262.  N.  J.— Derrickson 
V.  Edwards,  29  N.  J.  L.  468,  80  Am. 
Dec.  220.  S.  D.— Stearns  v.  McHugh, 
35  S.  D.  185,  151  N.  W.  888. 

19.  Pollock  V.  Morrison,  176  Mass. 
83,  57  N.  E.  326;  Whalen  v.  Collins, 
164  Mass.  146,  41  N.  E.  124. 

As  to  certainty  of  description,  see 
preceding  section. 

[a]  Omission  of  part  of  tract  does 
not  affect  the  validity  of  the  lieu,  since 
the  owner  is  not  injured  thereby.  Cul- 
mer  v.   Clift,  14  Utah   286,  47  Pac.  85. 

20.  Summerlin  v.  Thompson,  31  Fla. 
369,  12  So.  667. 

21.  Colo. — Epley  v.  Scherer,  5  Colo. 
536.  N.  Y.— Bailey  v.  Johnson,  1  Daly 
61.  Pa.^ — Taylor  v.  Murphy,  148  Pa. 
337,  23  Atl.  1134,  33  Am.  St.  Rep. 
825. 

22.  Arnold  v.  Farmers'  Exch.,  123 
Ga.  731.  51  S.  E.  754;  Lunsford  V. 
Wren,  64   W.  Va.  458,  63  S.  E.  308. 

fa]  Details  of  the  contract  presum- 
ably within  the  contractor's  knowledge 
need  not  be  alleged  as  against  him. 
Los  Angeles,  P.  B.  Co.  v.  Los  Angeles 
Pac,  etc.  Co.,  2  Cal.  App.  303,  83  Pac. 
292. 


23.  Michaelis  v.  Wolf,  136  111.  68, 
71,   26  N.  E.   384. 

See  infra,  the  various  subtitles  of 
XIL 

24.  Logue  V.  Walker,  141  Ga.  G44, 
81  S.  E.  849;  Baldwin  v.  Shields,  134 
Ga.  221,  67  S.  E.  798;  Castleberry  v. 
Johnston,  92  Ga.  499,  17  S.  E.  772.  ' 

25.  Shippen  Bros.  Lumb.  Co.  v. 
Walker,  141  Ga.  682,  81   S.  E.   1119. 

[a]  Not  necessary  to  attach  copy 
of  judgment  obtained  against  contrac- 
tor. Logue  V.  Walker,  141  Ga.  644,  81 
S.  E.  849. 

26.  Shippen  Bros.  Lumb.  Co.  v. 
Walker,  141   Ga.  682,  81   S.  E.  1119. 

27.  Colo.— Rialto  Min.  &  Mill.  Co. 
V.  Low^ell,  23  Colo.  253,  47  Pac.  263; 
Sayre-New^ton  Lbr.  Co.  v.  Park,  4  Colo. 
App.  482,  36  Pac.  445.  Fla.— Mulli- 
kin  V.  Harrison,  53  Fla.  255,  44  So. 
426;  McDonald  v.  Erwin,  53  Fla.  1079, 
43  So.  872.  Ind.— Adams  v.  Shaffer, 
132  Ind.  331,  31  N".  E.  1108;  Taylor  v. 
Dahn,  6  Ind.  App.  672,  34  N.  E.  121, 
51  Am.  St.  Rep.  312.  But  see  Law- 
ton  V.  Case,  73  Ind.  60.  Ky.— Mulli- 
ken  V.  Seiber,  6  Kv.  L.  Rep.  302.  Md. 
Richardson  v.  Saltz,  127  Md.  388,  96 
Atl.  524.  Mo.— Hewitt  v.  Truitt,  23 
Mo.  App.  443.  Mont. — Whiteside  v. 
Lebcher,  7  Mont.  473,  17  Pac.  548. 
Ohio. — McCune,  Owens  &  Co.  v.  Snyder, 
18  Ohio  Cir.  Ct.  24,  9  Ohio  Cir.  "Dec. 
572;  Chapman  v.  Rannells,  2  Ohio  Dec. 
(Reprint)    245,    2    West.    L.    Mo.    142; 
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must  appear  that  it  was  servetl  within  the  specified  time,^*  unless  the 
time  of  serving'  does  not  control  the  right  to  the  lien.-»  A  general 
statement  of  service  of  notice  is  usually  considered  sufricient,^"  but 
some  courts  require  the  notice  to  be  set  out  in  more  or  less  detail." 
If  it  appears  from  the  complaint  that  no  notice  was  given/'^  or  that 
the  notice  was  not  in  compliance  with  the  statute,^^  a  foreclosure  can- 
not be  predicated  upon  such  pleading.  Statutes  ordinarily  do  not 
require  this  notice  from  the  original  contractor,  and  hence  his  failure  to 
allege  it  is  not  error.'^*     Some  statutes  provide  for  a  substitute  service 


Watkins  v.  Shaw,  7  Ohio  Cir.  Ct.  415, 
4  Ohio  Civ.  Dec.  660.  W.  Va.— Luns- 
ford  V.  Wren,  64  W.  Va.  458,  63  S.  E. 
HOS;  Central  City  Brick  €0.  v.  Nor- 
folk &  W.  E.  Co.,  44  W.  Va.  2S6,  28 
S.  E.  [>'2G.  Wis. — Baumbach  Co.  r. 
Liaube,  99  Wis.  171,  74  N.  W.  96; 
Thompson  v.  Milwaukee,  69  Wis.  492, 
34  N.  W.  402;  Dewey  v.  Fifield,  2  Wis. 
73. 

[a]  railure  to  make  the  allegation 
is  fatal,  and  advantage  may  be  taken 
(.f  it  lirst  on  appeal.  Whiteside  f. 
Lebcher,  7  Mont.  473,  17  Pac.  547. 
See  also  Sayre-Newton  Lbr.  Co.  v. 
Park,  4  Colo.  App.  482,  36  Pac.  445; 
Hewitt  V.  Truitt,  23  Mo.  App.  443. 

[b]  Mere  personal  knowledge  of 
owner  is  not  suOiciont.  Quaaek  v. 
Sehmid,  131  Ind.  1S5,  30  N.  E.  514; 
Parker  v.  Dillingham,  129  Ind.  542,  29 
N.    E.   23. 

[e]  In  an  action  to  foreclose  the 
lien,  the  giving  of  notice  necessary  to 
fix  the  personal  liability  of  the  owner 
need  not  be  alleged.  Kasper  1;.  St. 
Louis  Term.  Ry.,  101  Mo.  App.  323, 
74  S.  W.  145. 

[d]  What  was  afterwards  done  be- 
tween the  o^vner  and  general  con- 
tractor concerning  the  account  of  the 
work  done,  furnished  by  the  subcon- 
tractor, need  not  bo  alleged.  N.  &  W. 
R.   R.   Co.    r.    Ilowisnn,   Kl    Va.    125. 

[e]  It  is  not  incumbent  on  a  sub- 
contractor to  allege  that  a  copy  of  his 
notice  ■was  returned  to  him.  Water- 
burv  Lumber  &  C.  Co.  V.  Coogan,  73 
Conn.  519,  4S  Atl.  204. 

28.  Ind. — .Jeffersonville  Water  Sup- 
ply Co.  r.  Ritcr,  138  Tnd.  170,  37  N. 
E.'  652.  Mo.— Heltzcll  v.  Hynes,  35 
Mo.  4S2:  Schubert  r.  Crowlev,  33  Mo. 
564.  R.  I.— Murphy  r.  Guisti,  22  R. 
I.  58S,  4S  Atl.  944.  ' Wis.— Mark  Paine 
Lumb.  Co.  r.  Douglas  County  Imp.  Co., 
94  Wis.  322.  68  X.  W.  1013. 

[a]  Abandonment  by  contractor 
not    a    completion    within    a    statutory 
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jirovision  requiring  a  subcontractor  to 
give  notice,  "previous  to  completion," 
that  he  claims  a  lien.  Langworthy 
Lumb.  Co.  r.  Hunt,  19  N.  D.  433,  12.2 
N.  W.  865. 

29.  Kan. — Dcatherage  r.  Henderson, 
43  Kan.  684,  23  Pac.  1052.  Okla.— Un- 
ion Bond  &  Inv.  Co.  r.  Bernstein,  40 
Okla.  527,  139  Pac.  974.  Tex.— Gilles- 
pie V.  Remington,  66  Tex.  108,  18  S. 
W.  338. 

See  generally  the  title  "Notice." 

30.  Rialto  Min.  &  Mill.  Co.  r.  Low- 
ell, 23  Colo.  253,  47  Pac.  263;  N.  & 
W.   R.   R.   Co.    r.    Howison,  81    V.n.    125. 

[al  That  plaintitf  "notified  the  de- 
fendant corporation"  is  an  allegation 
of  fact  and  not  a  conclusion,  the  de- 
fendant being  ai-tually  a  corporation. 
Quaack  c.  Sehmid,  131  Ind.  185,  30  N. 
E.   514. 

31.  Tisdale  r.  Alabama  &  Georgia 
Lbr.  Co.,  131  Ala.  456,  31  So.  729; 
Pipkorn  Co.  v.  Evangelical  Society,  14  t 
Wis.  501,  129  N.  W.  516;  Ilausmann 
Bros.  Mfg.  Co.  r.  Kempfert,  93  Wis. 
587,  67  N.  W.  1136. 

32.  Richardson  r.  Saltz,  127  Md.  388, 
96  Atl.  521;  HCwitt  r.  Truitt,  23  Mo. 
App.   443. 

33.  Heltzell  r.  ITynes,  35  Mo.  482; 
Securitv  Nat.  Bank  r.  St.  Croix  Power 
•Co.,  117  Wis.  211,  94  N.  W.  74. 

34.  Ala. — Wahouma  Drug  Co.  v. 
Kirkpatrick  S.  &  C.  Co.,  187  Ala.  318, 
65  So.  825.  Colo. — Bitter  r.  Mouat 
Lumb.  &  Tnv.  Co.,  10  Colo.  App.  307, 
51  Pac.  519.  111.— City  of  Salem  r. 
Lane,  189  111.  o93,  60  N.  E.  37,  82  Am. 
St.  Rep.  481;  La  Crosse  Lumb.  Co.  r. 
Grace  M.  R.  Church,  180  111.  App.  584. 
Md.— Real  Estate  &  Imp.  Co.  r.  Phil- 
lips, 90  Md.  515,  45  Atl.  174.  Okla. 
Ryndak  v.  Seawell,  13  Okla.  737,  76 
Pac.  170.  S.  C. — Matthews  r.  Monts, 
61  S.  C.  385,  39  S.  E.  575.  Tex.— Texas 
Glass  &  Paint  (^0.  r.  Southwestern  Iron 
Co.  (Tex.  Civ.  App.),  147  S.  W.  620. 
Wash.— Brace   &   H.   Mill   Co.   v.   Bur- 
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of  the  notiop  when  the  owner  cannot  be  found, ""^  but  without  such  a 
provision,  failure  to  serve  the  owner  personally  cannot  be  excused  by 
the  pleadings.^*^  Filing  of  suit  within  the  time  for  serving  the  owner 
with  notice  may  supply  the  statutory  requirement,  in  a  few  juris- 
dictions,"^ or  the  owner  may  waive  the  notice/^^ 

(III.)  Indebtedness  by  the  Owner.  — In  those  states  where  the  liens 
of  subcontractors  and  materialmen  are  acquired  by  subrogation  to  the 
rights  of  the  original  contractor,'''  it  is  necessary  that  the  complaint 
contain  an  allegation  of  indebtedness  by  the  owner  to  the  contractor  *° 
at  the  time  of  the  happening  of  the  act  done  to  impound  a  portion  of 


tank,  87  Wash.  356,  151  Pac.  803. 
W,  Va.— Luusford  v.  Wren,  64  W.  Va. 
458,  63  S.  E.  308.  Wis.— Ftederickson 
f.  Riebsam,  72  Wis.  587,  40  N.  W.  501. 

35.  Ill,— Munster  v.  Doyle,  50  111. 
App.  672.  Okla. — Alberti  v.  Moore,  20 
Okla.  78,  93  Pac.  543,  14  L.  E.  A.  (N. 
S.)  1036.  Wis.— Dusick  v.  Green,  118 
Wis.  240,  95  N.  W.  144. 

[a]  Where  the  statute  distinguishes 
between  notice  to  the  owner  and  no- 
tice to  his  agent,  the  petition  should 
state  the  fact  as  it  is.  Munster  v. 
Doyle,  50  111.  App.  672. 

36.  Hewitt  v.  Truitt,  23  Mo.  App. 
443. 

[a]  Failure  to  give  the  notice  is  not 
excused  by  pleadi:ig  absence  of  the 
owner  from  the  jurisdiction,  when  this 
is  not  a  statutory  excuse.  Hewitt  v. 
Truitt,  23  Mo.  App.  443. 

[b]  Notice  served  on  administra- 
tor after  death  of  debtor,  is  substan- 
tial compliance.  Veruon  v.  Hai'per, 
79  Ohio  St.  181,  86  N.  E.  882,  20  L. 
E.   A.    (N.   S.)   44. 

[e]  Written  notice  served  by  regis- 
tered mail  is  valid  if  it  reaches  the 
owner  personally.  Southwestern  Paint 
&  Wall  Paper  Co.  v.  Perkins,  90  Kau. 
725,  136  Pac.   324. 

[d]  Delivery  of  notice  to  architect, 
acting  as  agent  of  owner,  is  delivery 
To  owner.  Knickerbocker  Ice  Co.  v. 
Halsev  Bros.,  262  111.  241,  104  N.  E. 
665. 

37.  Ark.— Pfciffer  Stone  Co.  r.  Brog- 
don,  125  Ark.  426,  188  S.  W.  11S7; 
Simpson  r.  Black  Lumb.  Co.,  114  Ark. 
464,  172  S.  W.  883.  111.— City  of 
Salem  i\  Lane,  189  111.  593,  60  N.  E, 
37,  82  Am.  St.  Eep.  481.  Okla.— Steger 
Lhr.  Co.  V.  Okla.  Presby.  College,  34 
Okla.  827,  127  Pac.  381. 

38.  Bonheim  v.  Meany,  43  111.  App. 
532;   Floyd  v.  Rathledge,  41  lU.  App. 


370;  Steger  Lbr.  Co.  v.  Oklahoma 
Presby.  College,  34  Okla.  827,  127  Pac. 
381. 

39.  Ark.— Tucker  v.  St.  Louis  1. 
M.  &  S.  E.  Co.,  59  Ark.  81,  26  S.  W. 
375.  Cal. — Butler  v.  Ng  Chung,  160 
Cal.  435,  117  Pac.  512,  Ann.  Cas.  1913A, 
940.  Neb.— Frost  r.  Falgetter,  52  Neb. 
692,  73  N.  W.  12. 

40.  U.  S.— McNeal  Pipe  &  Foundry 
Co.  V.  Bullock,  38  Fed.  565.  Ala.— Ala- 
bama Lumb.  Co.  r.  Smith,  139  Ala. 
179,  35  So.  693.  Ark.— Tucker  v.  St. 
Louis  L  M.  &  S.  Ry.  Co.,  59  Ark.  81, 
26  S.  W.  375.  Cal.— Ganahl  v.  Weir, 
130  Cal.  237,  62  Pac.  512;   Rosenkranz 

r.  Wagner,  62  Cal.  151.  Colo.— Ditto 
r.  Jackson,  3  Colo.  App.  281,  33  Pac. 
81.  Fla. — King  v.  Eamsey,  66  Fla. 
257,  63  So.  439;  Mullikin  v.  Harrison 
53  Fla.  255,  44  So.  426.  111.— Thomas 
V.  Industrial  University,  71  111.  310. 
Ind. — Lawton  v.  Case,  73  Ind.  60.  N.  Y. 
Eoardsley  v.  Cook,  143  N.  Y.  143,  150, 
39  N.  E.  109;  Leiegne  v.  Schwarzler, 
10  Daly  547,  67  How.  Pr.  130;  Bailey 
V.  Johnson,  1  Daly  61.  N.  O.— Parsley 
V.  David,  106  N.  C.  225,  10  S.  E.  1028. 
Ohio.— Watkins,  Pease  &  Co.  v.  Shaw, 
7  Ohio  Cir.  Ct.  415,  4  Ohio  Cir.  Dec. 
660.  Tex. — Fullenwider  v.  Longmoor, 
73  Tex.  480,  11  S.  W.  500;  Sens  v.  Tren- 
tune,  54  Tex.  218.  Wis.— Harbeck  v. 
Southwell,   18  Wis.   418. 

[a]  If  the  contractor  abandons  the 
work,  it  is  sufficient  to  allege  that  the 
value  of  the  work  performed  exceeds 
the  amount  of  payments  and  the  own- 
er's damage.  Doyle  v.  Munster,  27  III 
App.   130. 

[b]  When  original  contract  is 
fraududently  fixed  unreasonably  low, 
as  to  subcontractors  the  fair  and  rea- 
sonable price  for  labor  and  material, 
when  ascertained,  is  to  be  regarded  as 
the  actual  contract  price.  Mantonya 
V.  Reilly,  83  111.  App.  275. 
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the  contract  price,*^  or  subsequent  thereto,*^  on  the  building  contract 
involved.*^  However,  where  the  lien  of  the  subcontractor  is  direct,** 
and  not  dependent  upon  the  state  of  accounts  between  the  owner  and 
contractor,"  such  an  Allegation  of  indel)tcdness  is,  of  course,  not  re- 
quired.'" 

"Where  the  averment,  is  necessary,  the  amount  of  the  indebtedness 
is  required  to  be  set  out  in  some  states,*^  with  the  particulars  of  the 
contract  in  regard  thereto,*^  though  in  others  this  is  not  essential.*^ 


41.  Cal.— Turner  v.  Strenzcl,  70  Cal. 
28,  11  PaL'.  389.  Colo.— Epley  v.  Seher- 
er,  5  Colo.  536.  N.  Y.— Bobbins  v. 
Arendt,  148  N.  Y.  673,  676,  43  N.  W. 
165;  Wood  Mfg.  &  R.  Co.  i;.  Johnstone, 
14S  App.  Div.  747,  133  N.  Y.  Supp.  422; 
Palmer  Lumb.  Co.  v.  Stern,  140  App. 
Div.  680,  125  N.  Y.  Supp.  594;  Siegel 
V.  Ehrshowsky,  46  Misc.  605,  92  N.  Y. 
Supp.  733, 

[a]  "A  sum  due  prior  to  the  com- 
mencement of  this  action"  is  not  a 
suflicient  allegation  to  fix  liability  of 
the  owned.  Palmer  Lumb.  Co.  v.  Stern, 
140  App.  Div.  680,  125  N.  Y.  Supp. 
594. 

[b]  Indebtedness  at  time  of  serving 
notice  on  the  owner  must  be  alleged. 
Ala. — Alabama  Lumb.  Co.  v.  Smith,  139 
Ala.  179,  35  So.  693.  Colo.— Epley  v. 
Scherer,  5  Colo.  536.  N.  Y.— Ball  & 
Wood  Co.  V.  Clark  &  Sons  Co.,  31  App. 
Div.  356,  52  N.  Y.  Supp.  443;  Gribben 
V.  Hoare,  54  Misc.  245,  104  N.  Y.  Supp. 
445.  Tex. — Ricker  r.  Schadt,  5  Tea, 
Civ.   App.   460,   33   S.   W.   907. 

[c]  An  unpaid  balance  when  lien 
was  filed  must  be  shown  by  the  com- 
plaint. Turner  v.  Strenzel,  70  Cal.  28, 
11  Pac.  389. 

42.  Fla.— King  v.  Ramsey,  66  Fla- 
257,  6-3  So.  439."  111.— Dovle  v.  Mun- 
ster,  27  111.  App.  130.  N.  Y.— Van 
Clief  r.  Van  Veehten,  L30  N.  Y.  571, 
29  N.  E.  1017;  Pendleburg  i\  Meade,  1 
E.  D.  Smith  728;  Doughty  v.  Devlin, 
1  E.  D.  Smith  625. 

43.  Hathorne  v.  Panama  Park  Co., 
44  Fla.  194,  32  So.  812,  103  Am,  St 
Rep.   138. 

44.  Rankin  r.  Rankin,  86  Kan.  899, 
122  Pac.  1120;  Hunter  &  Co,  v.  Truckeo 
Lodge,  14  Xev.  24. 

45.  la.— Whcelock  r.  Hull,  124  Iowa 
752,  100  N".  W.  863.  Md.— Trousch  v. 
Shrvock,  51  Md.  162.  Mo.— Ittner  v. 
Hughes,  133  Mo.  679,  34  S.  W.  1110, 
citing  Henry  &  Coatsworth  Co.  v. 
Evans,  97  Mo.  47,  10  S.  W.  868.  Va. 
Norfolk   &   W.   R.   Co.  v.  Howison,  81 
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Va.  125;  Roanoke  L.  &  Imp.  Co.  v. 
Karn,  80  Va.  58i9.  Wi3. — Seeman  v. 
Biemann,  108   Wis,  305,  84  N.  W,  490, 

46.  Norfolk  &  W.  B.  Co,  v.  Howi- 
son, 81  Va.   125, 

47.  Cal.— Ganahl  v.  Weir,  130  Cal. 
237,  62  Pac.  512.  111.— Thomas  r. 
Illinois  Industrial  University,  71  111. 
310.  Utah. — Morrison  v.  Inter-Moun- 
tain Salt  Co.,  14  Utah  201,  46  Pac. 
1104;  Teahen  r.  Nelson,  6  Utah  363, 
23    Pac.   7G4. 

[a]  Petition  must  show  a  sufficient 
fund  to  satisfy  the  subcontractor's 
debt.  Thomas  v.  Illinoia  Industrial 
University,  71   111.  310. 

[bl  If  original  contract  is  not  oi 
record,  subcontractors  are  not  required 
to  make  particular  averments  of  the 
amount  of  such  contract,  nor  the  pay- 
ments made.  Morrison  v.  Inter- 
Mountain  Salt  Co.,  14  Utah  201,  46  Pan. 
1.1 04. 

[c]  Premature  payment  must  be 
specially  alleged,  where  statute  makes 
such  payments  "of  no  effect."  Hud- 
son River  Blue  Stone  Co.  r.  Hunting- 
ton, 143  App.  Div.  99,  128  N.  Y.  Supp. 
25. 

fd]  "An  amount  exceeding  the 
sum  due  plaintiff,"  is  a  sufficient  al- 
legation. Green  v.  Clififord,  94  Cal. 
49,  29   Pac.  331. 

48.  Seerbo  V.  Smith,  16  Misc.  102, 
38  N.  Y.  Supp.  570;  Breuchaud  v.  New 
York,  61  Hun  .564,  16  N.  Y.  Supp.  347, 
14  N.  Y.  St.  158.  But  see  Drennan  v. 
Mayor,  14  Misc.  112,  .35  N.  Y.  Supp. 
244,  69   N.   Y.  St.  619. 

[a]  Pleading  that  a  specific  amount 
Is  due  is  an  ultimate  fact,  and  it  is  not 
necessary  to  jilead  why  it  is  duo  and 
unpaid.  "  Ganahl  r.  Weir,  130  Cal.  237, 
62  Pac.  512. 

49.  Colo,— Ditto  V.  .Tackson,  3  Colo. 
App.  281,  3.1  Pac.  81.  Fla.— McDonald 
V.  Erwin,  53  Fla.  1079,  43  So.  872. 
Ind. — Gilman  r.  Gard,  29  Ind.  291. 
Ohio.— Watkins,  Pease  &  Co.  v.  Shaw, 
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One  claimino^  a  lien  for  labor  or  materials  furnished  to  a  sub- 
contractor must,  in  some  jurisdictions,  also  plead  that  a  balance  is 
still  due  the  latter  from  the  general  contractor,^"  thousfh  elsewhere 
this  fact  is  immaterial  to  a  lien  and  need  not  be  stated.^^ 

(IV.)  Use  of  Materials.  — Allegations  that  materials  were  furnished 
"to  be  used"  or  "for  use"  in  the  construction,^^  and  that  labor  was 
performed  and  materials  furnished  "on  the  credit  of  the  building, "^^ 
are  essential,  where  this  is  the  language  of  the  statute."  It  must  also 
appear  that  the  materials  were  furnished  for  the  particular  building 
on  which  the  lien  is  sought,^^  and  failure  to  make  this  averment  is 
fatal.^'^  It  is  not  necessary  to  allege  that  the  materials  were  furnished 
upon  the  credit  of  the  building  where  the  statute  requires  that  they 
be  "furnished  for"  the  building.^^     Actual  use  need  not  be  alleged 


7   Ohio   Cir.   Ct.  415,   i  Ohio   Cir.   Dec, 
660. 

[a]  Amount  of  payments  is  pecu- 
liarly within  owner 's  knowledge,  and 
need  not  be  alleged.  Watkins,  Pease 
&  Co.  V.  Shaw,  7  Ohio  Cir.  -Ct.  415,  4 
Ohio  Cir.  Dec.  660. 

50.  Maneely  v.  City  of  New  York, 
119  App.  Div.  376,  105  N.  Y.  Supp. 
976;  Ball  &  Wood  Co.  v.  Clark  &  Sous 
Co.,  31  App.  Div.  356,  52  N.  Y.  Supp. 
443. 

51.  Padgitt  V.  Dallas  Brick  &  Const. 
Co.,  9'2  Tex.  626,  50  S.  W.  1010;  Pad- 
gitt V.  Dallas  Brick  &  Const.  Co.  (Tex. 
Civ.   App.),   51  iS.   W.   529. 

52.  Ala. — Cook  i\  Bome  Brick  Co., 
98  Ala.  409,  12  So.  918.  Ark.— McFad- 
den  V.  Stark,  58  Ark.  7,  22  S.  W.  884. 
Ga. — Shippen  Bros.  Lbr.  Co.  f.  Walker, 
141  Ga.  682,  81  S.  E.  1119.  Ind.— Smith 
V.  Newbaur,  144  Ind.  95,  42  N.  E.  40, 
33  L.  R.  A.  685;  Hill  v.  Sloan,  59  Ind. 
181;  Manor  v.  Heffner,  15  Ind.  App. 
S99,  43  N.  E.  1011.  Mo. — Meyer  v. 
Schmidt,  130  Mo.  App.  333,  109  S.  W. 
832.  Mont. — Bardwell  v.  Anderson,  13 
Mont.  87,  32  Pac.  285.  Neb.— Bogus 
V.  Guthe,  54  Neb.  236,  74  N.  W.  .588. 
N.  Y.- — Watrous  r.  Elmendorf,  55  How. 
Pr.  461.  Ohio. — Watkins,  Pease  &  Co. 
V.  Shaw,  7  Ohio  Cir.  Ct.  415,  4  Ohio 
Cir.  Dec.  660.  Pa. — White  v.  Miller, 
18  Pa.  52.  W.  Va.— Central  City  Brick 
Co.  V.  Norfolk  &  W.  R,  Co.,  44  W. 
Va.  286,  28  S.  E.  9'2i6. 

[a]  It  is  a  sufficient  allegation  of 
use  to  aver  that  the  materials  were 
"put  up  by  the  contractor  on  the  real 
estate,  under  his  contract  to  construct 
the  building. ' '  Shippen  Bros.  Lbr.  Co. 
V.  Walker,  141    Ga.  682,  81   S.  E.  1119. 

53.  Voigtmann  i'.  Wilmington  T.  B. 
Corp.,  7  Penne.  (Del.)  205,  78  Atl.  920. 


[a]  An  Equivalent  Averment  Is  Suf- 
ficient.— If  it  be  alleged  that  materials 
were  furnished  for  and  entered  into 
the  building,  it  is  not  necessary  to  al- 
lege they  were  furnished  on  the  credit 
of  the  building.  Dougherty  v.  Loeb- 
elenz,  9  Pa.  Super.  344. 

54.  Eufaula  Water  Co.  v.  Addystone 
P.  &  S.  Co.,  89  Ala.  .55i2,  8  So.  25. 

[a]  Padding  of  claim  invalidates 
entire  lien,  by  statute  in  many  states, 
la.— Stubbs  V.  Clarinda,  C.  S.  &  S.  W. 
Ry.  Co.,  65  Iowa  513,  22  N.  W.  654. 
Mich. — Brennan  r.  Miller,  97  Mich.  182, 
56  N.  W.  354;  Gibbs  r.  Hanchette,  90 
Mich.  657,  51  N.  W.  691.  Minn.— Lyons 
V.  Westerdahl,  138  Minn.  288,  150  N. 
W.  1083.  N.  J.— Reeve  v.  Elmendorf, 
38  N.  J.  L.  125.  S.  D.— Bohn  Mfg.  'Co. 
V.  Kecnan,  15  S.  D.  377,  89  N.  W.  1009. 

55.  Cal. — Bottomly  v.  Grace  Church, 
2  Cal.  90.  Ind. — Lawton  v.  Case,  73 
Ind.  60;  Price  v.  Jennings,  62  Ind. 
Ill;  Hill  V.  Sloan,  59  Ind.  181.  Ohio. 
Teachout  v.  Citj^  of  Cleveland,  4  Ohio 
Dec.  (Reprint)  376,  2  Clev,  L.  Rep. 
58.  Pa.— Davis  v.  Parr,  13  Pa.  167; 
Hills  V.   Elliott,   16   Serg.   &   R.   56. 

G6.  City  of  Crawfordsville  iK  Lock- 
hart,  58  Ind.  477,  492;  Hill  v.  Ryan,  54 
Ind.  118;  Hill  V.  Braden,  54  Ind.  72. 

57.  Ind.— Clark  v.  Huey,  12  Ind. 
App.  224,  40  N.  E.  152.  M.O.— E.  R. 
Darlington  Lumber  Co.  v.  Pottinger, 
165  Mo.  App.  442,  147  S.  W.  179.  Pa. 
Dougherty  v.  Loebelenz,  9  Pa.  Super. 
344."  Terni. — Bassett  v.  Bertorelli,  9'2 
Tenn.   548,  22   S.   W.  423. 

[a]  The  language  is  objectionable, 
since  materials  are  not  furnished  on 
the  credit  of  the  building,  but  of  the 
contractor  or  owner,  though  it  may  be 
on  the  faith  of  the  property  as  secur- 
ity.     E.   R.   Darlington  Lumber   Co.   v. 
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when,  by  the  terms  of  the  statute,  simply  the  furnishing  of  the  mate- 
rials for  use  in  the  buiUlincr  entitles  one  to  the  lien.'^^  However,  if 
the  statute  gives  the  lien  only  for  materials  used,  their  aetual  use  in 
the  building  must  be  allegedj^'-*  and  if  there  be  more  than  ojie  build- 
ing involved  in  the  contract,  it  must  be  shown  on  what  "particular 
building  they  were  used.*^**  But  an  allegation  of  actual  use  alone  does 
not  meet  the  requirement  of  an  averment  that  the  materials  were 
"furnished  for  use"  in  the  particular  building."^  The  allegations  of 
furnishing  and  use  of  materials  may  ])e  sufficient  though  they  are  not 
direct,"-  if  from  the  averments  all  together  the  inference  necessarily 
arises  that  the  materials  were  furnished  for  and  used  in  the  erection 
of  the  building."^  Wliere  some  act  or  conduct  on  the  part  of  the 
owner  is  relied  upon  to  take  the  case  out  of  the  rule  requiring  actual 
use  of  materials,  such  facts  must  be  alleged  as  will  bring  the  case 
within  an  exception  to  the  general  rule.«* 


Pottinger,  165  Mo.  App.  442,  147  S.  W. 

179.  ,       ^ 

58.  Colo.— Atkinson  v.  Colorado 
Title  &  Trust  Co.,  59  Colo.  528,  151 
Pac.  457;  Small  v.  Foley,  8  Colo.  App. 
435,  47  Pac.  64.  la.— Page  &  Son  v. 
Grant,  127  Iowa  249,  103  N.  W.  124; 
Frudden  Lumb.  Co.  v.  Kinnan,  117 
Iowa  93,  90  N.  W.  515;  Lee  v.  Hoyt, 
101  Iowa  101,  70  N.  W.  95.  Minn. 
John  Paul  Lumber  Co.  v.  Hormel,  61 
Minn.  303,  63  N.  W.  718;  Milner  v. 
Norris,  13  Minn.  455.  Neb.— Bogue  r. 
Guthe,  54  Neb.  236,  74  N.  W.  588. 
Ohio. — Watkins,  Pease  &  Co.  v.  Shaw, 
7  Ohio  Cir.  Ct.  415,  4  Ohio  Cir.  Dee. 
660.  Pa.— Odd  Fellows'  Hall  r.  Mas- 
ser,  24  Pa.  507,  64  Am.  Dec.  675;  Pres- 
byterian Church  V.  Allison,  10  Pa.  413; 
Dougherty  r.  Loebelenz,  9  Pa.  Super. 
344.  Tex. — Trammell  v.  Mount,  68 
Tex.  210,  4  S.  W.  377,  2  Am.  St.  Rep. 
479. 

[a]  But  no  lien  for  materials  re- 
turned. Murphy  v.  Floetford,  30  Tex. 
Civ.   App.  487,   70   S.   W.   989. 

591.  Ala. — Robinson  V.  Crotwell 
Bros.  Lbr.  Co.,  167  Ala.  506,  52  So. 
733;  Cocciola  -i;.  Wood-Dickerson  Sup. 
Co.,  136  Ala.  532,  33  So.  856;  Cook  r. 
Rome  Brick  Co.,  98  Ala.  409,  12  So. 
918.  Kan. — Delahay  v.  Goldie,  17  Kan. 
263.  Mo.— Grace  v.  Nesbit,  109  Mo. 
9,  IS  S.  W.  1118;  Rail  Bros.  r.  Mc- 
Crary,  45  Mo.  App.  365.  Mont. — Duig- 
nan  r.  Montana  Club,  ]6  Mont.  189,  40 
Pac.  294.  Okla. — Ryndak  r.  Seawell, 
13  Okla.  737,  76  Pac."  170.  Wis.— Fran- 
cis &  Nvgren  Foundry  T'o.  r.  Kiny 
Knob  Coal  Co.,  142  Wi's.  619,  621,  126 
N.  W.  39;  Dewey  v.  Fifield,  2  Wis.  73. 
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[a]  If  furnished  direct  to  owner, 

actual  use  need  not  bo  allcfred;  other- 
wise, if  furnished  the  contractor.  Rail 
Bros.  V.  McCrary,  45  Mo.  App.  365. 

[b]  Defect  in  petition  may  be 
waived  bv  failure  to  object.  Rvndak 
r.   Seawell,   l.T   Okla.   737',   76   P.ic.    170. 

[c]  Materialmen  are  not  obliged  to 
watch  the  progress  of  a  structure  to 
see  that  every  stick  of  timber  or  other 
material  so  supplied  by  them  is  used 
therein.  Fitch  v.  Howitt,  32  Ore.  396, 
52  Pac.   192. 

60.  Robinson  v.  Crotwell  Bros.  Lbr. 
Co.,  167  Ala.  566,  52  So.  733;  Cocciola 
r.  Wood-Dickerson  Supply  Co.,  136  Ala. 
5:!2,   33   So.   85«. 

61.  Cal.— Cohn  v.  Wright,  89  Cal. 
86,  27  Pac.  643;  Holmes  r.  Richet,  56 
Cal.  307.  38  Am.  St.  Rep.  54;  Hough- 
ton r.  Blake,  5  Cal.  240.  Ind.— City 
of  C'rawfordsville  r.  Brundage,  57  Ind. 
262;  Crawford  v.  Crockett,  r^o  Tnd.  220; 
City  of  Crawfords\ille  r.  Barr,  45  Ind. 
258;  .ludah  V.  CTieyne  Elect.  Co.,  53 
Tnd.  App.  476,  101  N.  E.  10.39  Pa.. 
Hills  r.   Elliott,  16  Serg.   &  R.   56. 

62.  Neeley  r.  Searight,  113  Ind. 
.SI 6,  15  N  E.  598:  Lawton  r.  Case.  73 
Ind.  60. 

63.  Ark.— McFad(\en  v.  Stark,  53 
Ark.  7,  22  S.  W.  S^4.  Ind.— Miller  v. 
Rosebooni,  59  Tnd.  .'M^;  Tf)pp  r.  Stand- 
ard jretal  Co.,  47  Tnd.  App.  483,  94  N. 
E.  891;  Leey)er  r.  Myers,  10  Tnd.  App. 
314,  37  N.  T'].  1070.  "Neb.— I'omeroy  r. 
White   Lake   Lumb.    Co.,   33    Neb.    243, 

49  N.  W.  1131. 

64.  Atlantic  Terra  Cotta  Co.  v. 
^foore  Construction  Co.,  73  W.  Va    449 

50  S.  E.  924,  51  L,  R.  A.  (N.  S.)  1198.' 
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g.  Plfiadhig  Priority  Over  the  Licn^  or  Interests.  —  A  claim  of 
priority  over  other  liens  must  be  asserted  in  the  pleading  to  be  avail- 
able.*'^ When  joining  as  a  party  defendant  the  holder  of  some  sup- 
posed interest  in  the  property,  such  interest  need  not  be  defined,''® 
but  it  is  generally  sufficient  to  allege  that  the  defendant  has,  or  claims, 
some  interest  in,  or  lien  upon,  the  real  estate  mentioned,*'''  though 
what  that  precise  interest  is,  plaintiff  is  unable  to  state, "^  but  tlvnt 
the  same,  whatever  it  may  be,  is  subject  to  the  plaintiff's  lien."^ 
Under  this  allegation  the  defendants,  if  they  claim  a  superior  lien  or 
interest,  must  set  it  out,  if  they  desire  to  defend  the  action ;''°  but 
unless  the  plaintiff  alleges  the  superiority  of  his  own  claim,  his  plead- 
ing is  not  sufficient  to  support  a  judgment  by  default.''^ 

h.  Pleading  Corrections  of  the  Filed  Claim.  —  Though  inaccuracies 
in  the  filed  lien  claim  may  usually  be  cured  by  averments  in  the 
pleading,^^  omissions  or  substantial  defects  cannot  be  so  cured, ^^  except 
when  allowed  by  statute.^* 

7.    Showing'  Commencement   of   Suit   Within   Statutory   Period. 


See  also  Rail  Bros.  v.  McCrary,  45  Mo. 
App.  365;  Barker  &  Stewart  Lumb. 
Co.  17.  Marathon  P.  Mill  Co.,  146  Wis. 
12,  130  N.  W.  8'66-,  36  L.  E.  A.  (N.  S.) 
875. 

65.  Ala. — Jefferson  County  Sav. 
Bank  v.  Barbour  P.  &  E.  Co.,  191  Ala. 
2,38,  68  So.  43.  S.  D.— Eust-Owen  Lbr. 
Co.  V.  Fitch,  3  S.  D.  213,  52  N.  W. 
879.  Tex, — Penfield  v.  Harris,  7  Tex. 
Civ.  App.  659,  27  S.  W.  7G2. 

66.  Ind.— Scott  v.  Goldinhorst,  123 
Ind.  268,  24  N.  E.  333.  S.  D.— Eust- 
Owen  Ltbr.  Co.  V.  Fitch,  3  S.  D.  213, 
52  N.  W.  879;  Carpenter  v.  Ingalls,  3 
S.  D.  49,  51  N.  W.  948,  44  Aitl  St. 
Eep.  753.  Tex. — Penfield  r.  Harris,  7 
Tex.  Civ.  App.  e5i9,  27  S.  W.  762. 

[a]  The  General  Eule. — The  rule 
that  a  complaint  must  state  facts  suffi- 
cient to  constitute  a  cause  of  action 
against  the  defendant,  does  not  apply 
to  those  made  parties  to  a  foreclosure 
to  require  them  to  answer  to  their 
supposed  or  possible  or  unknown  or 
undefined  interest  in  the  property  af- 
fected by  the  litigation.  Scott  v.  Gold- 
inhorst,'l23   Ind."268,   24   S.   E.   333. 

[b]  It  is  not  necessary  to  inform 
defendant  in  detail  of  the  sort  of  claim 
he  is  setting  up.  Penfield  r.  Harris, 
7  Tex.  Civ.  App.  659,  27  S.  W.  762. 

67.  Short  V.  Nooner,  16  Kan.  138; 
Oregon  Lumb.  &  Fuel  Co.  v.  Hall,  76 
Ore.   138,   148  Pac.   61. 

68.  Eice  r.  Hall,  41  Wis.  453. 

69.  Ore. — Oregon  Lumb.  &  Fuel  Co. 


r.  Hall,  7Q  Ore.  138,  148  Pae.  Gl.  S.  D. 
Eust-Owen  Lbr.  Co.  r.  Fitch,  3  S.  D. 
213,  52  N.  W.  879.  Wis.— Eice  v.  Hall, 
4]   Wis.  453. 

70.  Himmelmann  v.  Spanagel,  39 
C'al.  389;  Anthony  v.  Nve,  30  Cal.  401; 
Poett  r.  Stearns,  28  Cal.  226;  Eust- 
Owen  Lbr.  Co.  V.  Fitch,  3  S.  D.  213, 
52  N.  W.  879. 

71.  Cal. — Himmelmann  v.  Spanagel, 
39  Cal.  389.  IlL-^Shaeffer  v.  Weed,  8 
111.  511.  Kan.— Delahay  v.  Goldie,  17 
Kan.  263.  Ore. — Oregon  Lumb.  &  Fuel 
Co.  V.   Ha.ll,   76   Ore.    138,   148   Pac.   61. 

Time  for  commencement,  see  supra, 
VIIL 

72.  Cal.— Jewell  v.  McKav,  82  Cal. 
144,  23  Pac.  139;  West  Coas\  Lumber 
Co.  V.  Newkirk,  80  Cal.  275,  22  Pae 
231.  Colo.— Bitter  v.  Mouat  Lumb.  & 
Inv.  Co.,  10  Colo.  App.  307,  51  Pac. 
519.  Idaho. — Shaw  r.  Martin,  20  Idaho 
168,  117  Pac.  8.53.  Mass. — Brasnan  r. 
Trulson,  164  Mass.  410,  41  N.  E.  660. 
Mont. — Richards  v.  Lewisohn,  19  Mont 
128,  47  Pac.  645.  Tex.— Howell  v.  Me- 
Murray  Lumb.  Co.,  62  Tex.  Civ.  App. 
584,   132   S.   W.   848. 

73.  Ark. — Anderson  v.  Seamans,  49 
Ark.  475,  5  S.  W.  799.  Cal.— Madera 
Flume  &  T.  Co.  r.  Kendall,  120  Cal. 
182,  52.  Pac.  304,  65  Am.  St.  Eep. 
177.  Mont.— Cook  r.  Gallatin  E.  E. 
Co.,  2.8  Mont.  340,  72  Pac.  678.  N.  M. 
Post  V.  Miles,  7  N.  M.  317,  34  Pac. 
586. 

See  supra,  XII,  A,  6,  e,  (III). 

74.  See  infra,  XII,  F,  3. 
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Where  the  statutes  prescriliinc;  thg  time  in  which  suit  must  he  Urous^lit 
fall  within  that  class  of  statutes  whicli  limit  the  duration  of  the  riy^ht 
rather  than  the  remedy,'^  the  plaintiff's  pleadin«?  should  show  on  its 
face  that  suit  is  brought  within  the  prescribed  time/"  or  it  is  subject 
to  (h^nuirrer."  even  where  the  bar  of  the  ordinary  statutes  of  limita- 
tion ennnot  be  uvjcd  by  demurrer." 

8.  Negativing  Exceptions  and  Defenses.  —  As  at  common  law, 
where  there  is  no  exception  in  the  enacting  clause,  but  an  exemption 
from  the  lien  is  contained  in  a  proviso,  or  in  a  subsequent  section,  it 
is  a  matter  of  defense,  and  need  not  be  negatived  ])y  the  plaintiff.'" 
The  same  rule  applies  where  the  proceedings  are  in  equity.^"    Defenses 


75.  U.  S. — Tlie  Harrisburg,  119  U. 
S.  190,  7  Sup.  Ct.  140,  30  L.  ed.  358; 
Finuell  v.  Southern  K.  R.  Co.,  33  Fed. 
427;  Pulliam  r.  Pulliani,  10  Fed.  53, 
76.  Ky.— Veiser  r.  Todd,  6  Ky.  L.  Rep. 
595  597  Minn. — iriniith  f.  Hurd,  50 
iiinn.  503,  'rl  N.  W.  922,  36  Am.  St. 
Rep.  661.  Mo.— Fury  V.  Boeckler,  6 
Mo  App.  24;  Badger  Lumb.  Co.  v. 
Staley,  141  Mo.  App.  295,  125  S.  W. 
779  Neb. — Goodwin  v.  Cunningham, 
54  Neb.  11,  74  N.  W.  315.  N.  Y. 
Hill  r.  Board  of  Supervisors,  etc.,  119 
N.  Y.  M4,  23  N.  E.  921.  N.  0.— Tay- 
lor r.  Cranberry  I.  &  C.  Co.,  94  N.  C. 
525.  Tenn. — Cooper  v.  Lyons,  9  Lea 
596.  Va.— Savings  Bank  i\  Powhatan 
Clay  Mfg.  Co.,  102  Va.  274,  46  S.  E. 
294.  Wash. — City  Sash  &  Door  Co. 
r.  Bunn,  90  W^sh.  €<59,  156  Pac.  8o4. 
W.  Va. — Lambert  i\  Ensign  Mfg.  Co., 
42  W.  Va.  813,  26  S.  E.  431. 

See  6  Standard  Proc.  417. 

[a]  There  is  a  distinction  between 
a  pure  statute  of  limitation  affecting 
the  remedy  only,  and  a  special  period 
})rescribed  in  a  statute  creating  a  new 
right,  in  which  time  is  made  the  es- 
pence  of  the  right  and  a  condition  of 
its  e.Kistence  and  duration.  Savings 
Bank  v.  Powhatan  Clay  Mfg.  Co.,  102 
Va.   274,  46  S.  E.  294. 

76.  IlL— Cook  V.  Heald,  21  111.  425. 
Ind. — See  Carriger  v.  Mac  key,  15  Ind. 
App.  392,  44  N.  E.  266.  Ky.— Yeiser 
r.  Todd,  6  Ky.  L.  Rep.  595,  597.  Mo. 
Bradish  r.  .lames,  S3  Mo.  313.  Ore. 
Willamette  Falls  T.  &  M.  Co.  r.  Smith, 
1  Ore.  171.  Va. — Savings  Bank  i:  Pow- 
hatan Clay  Mfg.  Co.,  102  Va.  274,  46 
S.  E.  294;  McCartnev  v.  Tyrer,  94  Va. 
198,  203,  26  S.  E.  '419,  421.  Wash. 
Davis  r.  Bartz,  65  Wash.  395,  118  Pac. 
334.  W.  Va.— Frick  &  Lindsav  Co.  r. 
Wetzel  &  T.  R.  •Co.,  69  W.  Va.  682, 
72   S.    E.    786;    Lunsford    c.    Wrcu,   W 
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W.  Va.  458,  63  S.  E.  308;  Phillips  & 
Sous  f.  Roberts,  26  W.  Va.  783. 

Compare  6  Standard  Proc.  417. 

[a]  A  bill  in  equity,  in  aid  of  a 
legal  action  must  show  that  the  orig- 
inal action  was  seasonably  brouglit. 
Ehlers  r.  Elder,  51  Miss.  495;  Andrews 
V.  Washburn,  3  Smed.  &  M.  (Miss.) 
109. 

[bl  It  need  not  be  shown  by  alle- 
gations in  the  petition,  but  must  ap- 
pear from  the  record.  Tvvitchell  &  Cot 
r.  Devens,  45  Mo.  App.  283;  Hayden 
v.  Wulfing,  19  Mo.  App.  358. 

[e]  This  is  a  matter  of  defense, 
which  is  waived  if  not  pleaded.  Gar- 
rison V.  Hawkins  Lumb.  Co.,  Ill  Ala. 
308,  20  So.  427;  Sandberg  r.  Palm,  53 
Minn.  252,  .")4  N.  W.  1  109. 

Pleading  failure  to  commence  acticn 
within  statutory  period,  see  infra,  XII, 
B,  1. 

77.  Cal. — Bradford  V.  Dorsoy,  GS 
Cal.  122.  lU.— Rittenhousc  r.  Sable,  43 
HI.  App.  558.  Va. — Savings  Bank  V. 
Powhatan  Clay  M.fg.  Co.,  102  Va.  274. 
4()  S.  E.  294;  McCartnev  r.  Tyrer,  94 
Va.  198,  203,  26  S.  E.  419,  421.  W.  Va. 
Phillips  &  Sons  r.  Roberts,  26  W.  Va. 
7S3. 

[a]  Where  the  delay  appears  on  the 
face  of  the  jiotition,  the  pleading  is 
demurrable.  Rittenhouse  r.  Sable,  43 
111.  App.  558;  Scroggin  r.  Nat.  Lumb. 
Co.,  41   Neb.  195,  59  N.  W.  548. 

78.  Hubble  r.  Poff,  98  Va.  646,  37 
S.  E.  277;  Lambert  v.  Ensign  Mfg. 
Co.,  42  W.  Va.  813,  26  S.  E.  431. 
See  the  title  "Limitation  of  Ac- 
tions." 

79.  Smalley  v.  Ashland  Brown- 
Stone  Co.,  114  Mich.  104,  72  N.  W. 
2i9.  See  Romeo  v.  'City  of  Yonkers, 
126  App.  Div.  402,  110  N.  Y.  Supp. 
724. 

80.  Smallev  r.  Ashland  Brown- 
Stone  Co.,  114  Mich.  104,  72  N.  W.  29. 
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to  the  lien  need  not  be  negatived. ^^  Subcontractors  need  not  show  on  the 
face  of  the  bill  that  the  amount  claimed  is  not  in  excess  of  the  con- 
tract price,^^  though  the  contrary  has  also  been  held,®^  nor  that  there 
are  no  other  claimants  to  a  fund.** 

9.  Omissions  in  Complaint  Cured  by  Answer.  —  Omissions  from 
the  complaint  of  averments  necessary  to  support  the  lien  may  be  sup- 
plied by  the  subsequent  pleadings  of  the  adverse  party. ^^  Thus  aver- 
ments in  the  answer  have  been  considered  in  aid  of  a  complaint  which 
failed  to  allege  a  sufficient  description,*®  or  which  lacked  an  averment 
connecting  the  owner  with  the  contract,*''  or  of  indebtedness  on  the 
part  of  the  owner,**  and  the  like;*^  but  the  admission  in  the  answer 
must  be  unequivocal.^" 

10.  Prayer  for  Relief.  —  The  practice  as  to  prayer  for  relief  is 
governed  by  the  general  rules  in  force  in  the  various  jurisdictions.^^ 
A  party  must  pray  for  the  establishment  of  his  lien,^-  against  each 
necessary  party  ;^"  also  for  a  personal  judgment,®*  or  judgment  for 


81.  CaJ. — Los  Angeles  Pressed  B. 
Co.  V.  Los  Angeles  Pac.  B.  &  D.  Co., 
2  Cal.  App.  30i3,  83  Pac.  292.  Colo. 
Kennicott-Patterson  Transf.  Co.  V. 
Modern  Smelt,  &  Eef.  Co.,  26  Colo. 
App.  135,  141  Pac.  144.  Fla.— Sum- 
merlin  V.  Thompson,  31  Fla.  369,  12  So. 
667.  Ga. — Arnold  V.  Farmers'  Exch., 
123  Ga.  731,  51  S.  E.  754.  Ind.— Mont- 
pelier  Lt.  &  W.  Co.  v.  Stephenson,  22 
Ind.  App.  175,  53  N.  E.  444.  Ohio. 
Kloeppinger  v.  Grasser,  25  Ohio  Cir. 
Ct.  90.  W.  Va.— Liinsford  v.  Wren,  64 
W.  Va.  458,  63  iS.  E.  308.  Wis.— Fred- 
erickson  v.  Eiebsam,  72  Wis.  587,  40 
N.  W.  501. 

iSee  infra,  XIL 

[a]  In  foreclosing  a  lien  on  a  lease- 
hold, the  complaint  need  not  allege 
that  the  lease  has  not  been  forfeited. 
Montpelier  Lt.  &  W.  Co.  v.  Stephenson, 
22  Ind.  App.  175,  53  N.  E.  444. 

82.  Spalding  v.  Dodge,  6  Maekey 
(D.  C.)    289. 

83.  Methodist  Episcopal  Church 
South  V.  Dudley  Sash  D.  &  L.  Co., 
137  Ga.  68,  72  S.  E.  480. 

[a J  Though  not  alleged,  it  is  not 
error  to  hear  proof  of  such  fact,  on 
default  of  defendant.  Methodist  Epis- 
copal Church  South  v.  Dudley  Sash, 
D.  &  L.  Co.,  137  Ga.  68.  72  S.'e.  480. 

84.  Cal. — Los  Angeles  Pressed  B. 
Co.  V.  Los  Angeles  Pac.  B.  &  D.  Co., 
2  Cal.  App.  303,  83  Pac.  292.  Ohio. 
Kloeppinger  v.  Grasser,  25  Ohio  Cir. 
Ct.  90.  Wia— Frederickson  v.  Eieb- 
sam, 72  Wis.  587,  40  N.  W.  501. 

85.  Mo.— Grace  v.  Nesbit,  109  Mo. 
9,  15,  18  ,S.  W.   1118.     Neb.— McHale 


V.  Maloney,  67  Neb.  532,  93  N.  W. 
677.  Tex.-^Security  Mtg.  &  Trust  Co. 
V.  Caruthers,  11  Tex,  Civ.  App.  430,  32 
S.  W.  837, 

86.  Riverside  Fixture  Co.  v.  Quig- 
ley,  35  Nev.  17,  126  Pac.  545, 

87.  McHale  v.  Maloney,  67  Neb. 
532,  93  N.  W.  677, 

88.  Mills  V.  Paul  (Tex,  Civ.  App.), 
30  S.  W.  558, 

89.  Grace  v.  Nesbit,  109  Mo,  9,  IS 
S,  W.  1118;  Security  Mtg.  &  Trust 
Co.  V.  Caruthers,  11  Tex,  Civ.  App,  430, 
32  S.  W.  837. 

90.  Clark  v.  Eaymond,  27  Mich.  456. 

91.  Clayton  v.  Farrar  Lumb.  Co., 
119  Ga.  37,  45  S.  E.  723;  Childress  'V. 
Smith  (Tex.  Civ.  App.),  37  S.  W.  1076. 

See  generally  the  title  "Prayer," 
and  6  Standard  Proc.  712;  8  Standard 
Proc.  462. 

[a]  Without  a  prayer  for  process, 
the  act  of  the  clerk  in  issuing  process 
against  "the  defendants"  did  not 
make  the  contractor  a  party.  Clayton 
V.  Farrar  Lumb.  Co.,  119  *Ga.  37,  45 
S.  E.  723. 

92.  McCarty  v.  Van  Etten,  4  Minn. 
461, 

[a]  The  rights  of  a  necessary  party 
may  be  settled,  though  he  ask  for  no 
affirmative  relief,  but  only  to  be  left 
alone  to  enforce  his  rights  afterwards 
as  he  sees  fit.  First  Nat.  Bank  v.  City 
of  Elgin,  136  111.  App.  453. 

93.  Eberle  v.  Drennan,  40  Okla.  59, 
136  Pac.  162,  51  L.  R.  A.  (N.  S.) 
68. 

94.  Ga.— Eyals  v.  Smith,  102  Ga. 
768,  29  -S.  E.  968,    la.— Boude  v.  Meth- 
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deficiency.^'  The  prayer  need  not  be  for  the  precise  ,iud<?menT  grant^ 
able;^*  and  demand  for  excessive  relief  does  not  defeat  recovery  of 
that 'to  which  a  party  is  entith'd."  There  need  be  no  prayer  for  a 
special  execution  to  enforce  the  lien.^^ 

11.  The  Reply.  —  The  necessity  of  a  reply  depends  upon  the  local 
practiee.'"'  Matters  of  avoidance  should  ordinarily  be  pleaded  by  way 
of  replv  where  the  practice  permits  one.^ 

B.  rLEADiNGS  OF  DEFENDANT.  —  1.  Generally.  —  The  defendant 
must  tile  an  answer-  appropriate  to  the  form  of  action  in  nse  in  the 
particular  state,^  and  to  the  cause  of  action  pleaded.*  The  existence 
of  the  lien  and  the  debt  is  put  in  issue    by    the    general    denial." 


odist  E.  Church.  47  Iowa  705.  Utah. 
Volker-Seoweroft  Liunb.  Co.  r.  Vance. 
36  Utah  348,  103  Pac.  970,  Ann.  Cas. 
191 2A,  124,  24  L.  R.  A.  (N.  S.)  321. 
Wis.— Dusick  v.  Green,  118  Wis.  240, 
95  N.  W.   144. 

95.  Neb.— Durkee  v.  Koohlcr,  73 
Neb.  833,  103  N.  W.  767.  N.  M.— Ford 
V.  Springer  Land  Assn.,  8  N.  M.  37 
41  Pac.  541.  Wis. — Coorsen  r.  Ziehl 
103  Wis.  381,  79  N.  W.  562. 

96.  N.  Y. — Pearce  v.  Knapp,  71 
Mise.  32'4,  127  N.  Y.  Supp.  1100. 
Okla. — iSharp  Lumb.  Co.  r.  Kansas  Ice 
Co.,  42  Okla.  689,  142  Pac.  1016.  Tenn. 
Dollman  V.  Collier,  92  Tonn.  660,  22 
S.   W.   741. 

fa]  On  prayer  for  general  relief,  a 
personal  judgment  may  be  rendered. 
Dollman  v.  Collier,  92"  Tenn.  660,  22 
S.  W.  741. 

97.  Mo. — Kasper  r.  St.  Louis  Term. 
Rv.  Co.,  101  Mo.  App.  323,  74  S.  W 
145.  N.  Y. — Cehio  r.  Fischer,  143  App. 
Div.  577,  128  N.  Y.  Supp.  280.  S.  D. 
Laird-Norton  Co.  v.  Herker,  6  S.  D. 
509,  62  N.  W.  104. 

98.  Johnson  V.  McHenry,  27  Mo. 
264. 

99.  Johnson  r.  Lai7,  58  Minn.  508, 
60  N.  W.  342;  Bruce  r.  Lennon,  52 
Minn.    547,   54   N.    W.    739. 

Sep  gonerally  the  title  "Replication 
and  Reply." 

faj  Where  b'^  statute  answers  are 
deemed  cniitrovertcd,  no  reply  need  be 
filed.  Johnson  r.  Lau,  5S  Minn.  5flS, 
60    N.    W.   :!42. 

fb|  If  defendant  sets  up  a  prior 
mortgage,  a  waivor  thrreof  must  1)0 
pleaded  by  plaintitT  in  rejdy.  Security 
Mtc.  &  Trust  Co,  v.  Caruthcrs,  11  Tex. 
Civ.  App.  430,  32  S.  W.  837. 

1.  IIibl)ard  v.  Talmage,  32  Neb.  147, 
49   N.   W.   219. 
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[a]  A  replication  cannot  be  treated 
as  an  amendment  of  a  claim.  Dearie 
r.  Martin,  78  Pa.   55. 

2.  Roberts  r.  Miller,  32  Mich.  289; 
Hondorf  r.  Atwater,  73  Hun  369,  27 
X.  Y.  Supp.  447. 

3.  Neb.— Gray  v.  Elbling,  35  Neb. 
278,  53  N.  W.  68.  N.  J.— Tomlinson 
r.  De^raw,  26  N.  J.  L.  73.  Pa.— Davis 
r.   Church,   ]    Watts   &    S.   240. 

[aj  Under  the  code  non  debet  is  not 
a  proper  plea.  Gray  r.  Elbling,  35  Neb. 
278,  53  N.  W.  68. 

4.  Ala. — Wadsworth  v.  llodge,  88 
Ala.  .")00,  7  So.  194.  Del.— Richards  r. 
Xaudain,  4  Bovce  1,  85  Atl.  559.  Md. 
Kees  r.  Korney,  5  Md.  419.  N.  Y. 
KoUev  Lumb.  Co.  r.  Otselic  Val.  R.  Co., 
136  App.  Div.  146,  120  N.  Y.  Supp. 
415.  Ohio.— Bullock  v.  Horn,  44  Ohio 
St.  420,  7  N.   K.  737. 

[a  I  In  a  suit  by  a  subcontractor 
to  enforce  a  lien  for  indebtedness 
owing  by  the  original  contractor,  a 
plea  by  the  defendant  owner  that  he 
made  no  such  a  contract  is  inappro- 
priate and  should  be  stricken  out. 
Richards  r.  Naudain,  4  Boyce  (Del.) 
1,  85  Atl.  559. 

5.  Ind. — Ward  r.  Varnelle,  173  Iml 
.->35,  .543,  91  N.  E.  7;  Stephenson  r. 
Ballard,  .50  Ind.  176.  Neb.— Lee  r. 
Storz  Brew.  Co..  75  Neb.  212,  106  N. 
W.  220;  Hassett  r.  Curtis,  20  Neb.  162, 
39  N  W  295  N.  J. — Culver  r.  Lieber- 
man,"G9  N.  J."  L.  341.  .5.5  Atl.  812.  Wis. 
Sherry  r.  Madlor.  123  Wis.  021,  KU 
N.  W.  1095;  Maritz  r.  Larsen,  70  Wi». 
5G9,  36  N.  W.  331. 

fa]  An  averment  denying  indebted- 
ness and  the  existence  of  a  lien  is 
bad  as  a  legal  conclusion.  Mcrrigan 
r  English,  9  Mont.  113,  22  Pac.  454, 
5  L.  R.  A.  S37;  Campbell  v.  Scaife,  1 
Phila.  (Pa.)  187. 
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New  matter  in  defense  must  be  pleaded  as  in  an  ordinary  action." 
If  the  lien  is  enforced  by  some  special,^  or  summary  proceeding,^ 
only  such  defenses  may  be  pleaded  as  are  authorized  by  the  statute.^ 
Ordinarily,  the  owner  may  plead  a  counterclaim,"  set-off,^^  or  recoup- 


6.  Ala. — Alabama  State  F.  &  A. 
Assn.  V.  Alabama  Gas  F.  &  P.  Co.,  131 
Ala.  356,  31  So.  26.  Ark.— Loring  v. 
Flora,  24  Ark.  151.  Cal.— Blethen  v. 
Blake,  44  Cal.  117.  Colo.— Davidson 
V.  Jennings,  27  Colo.  187,  60  Pac.  354, 
83  Am.  St.  Eep.  49,  48  L.  R.  A.  340. 
Idaho. — 'Steltz  v.  Armory  Co.,  15  Idaho 
551,  99  Pac.  98,  20  L.  R.  A.  (N.  S.) 
872.  la.— Lee  v.  Hoyt,  101  Iowa  101, 
70  N.  W.  95.  Mich.— Reedy  Elevator 
Mfg.  Co.  V.  Peck,  149  Mich.  657,  li6 
N.  W.  300.  Minn. — Bergsma  v.  Dewey, 
46  Minn.  357,  49  N.  W.  57.  Mo.— Hay- 
den  V.  Wulfing,  19  Mo.  App.  353. 
N.  J.— Waldron  &  Co.  v.  Gilmore,  87 
N.  J.  L.  723,  95  Atl.  120.  N.  Y. 
Mellen  v.  Athens  Hotel  Co.,  149  App 
Div.  534,  133  N.  Y.  Supp.   1079. 

Necessity  of  setting  out  nature  of 
interest  in  the  land  where  plaintiif  al- 
leges his  lien  to  be  paramount,  see 
supra,  XII,  A,  6,  g. 

[a]  Where  the  owner  fails  to  plead 
rules  and  ordinances  of  the  building  de- 
partment, they  are  not  in  issue  as  a 
matter  of  defense.  Waldron  &  Co.  v. 
Gilmore,  87  N.   J.  L.   723,  95  Atl.  129. 

[b]  Breach  of  contract  must  be 
averred  by  the  owner  to  be  available 
as  a  defense.  Alabama  State  F.  &  A. 
Assn.  i\  Alabama  Gas  F.  &  P.  Co.,  131 
Ala.  256,  31  So.  26;  Blethen  v.  Blake, 
44  Cal.  117. 

[c]  When  plaintiff  alleges  perform- 
ance, non-performance  may  be  shown 
under  the  general  denial.  Moritz  v. 
Larson,  70  Wis.  569,  36  N.  W.  331. 

[d]  Under  a  plea  of  non  assumpsit, 
the  defendant  may  set  up  any  equit- 
able defense  showing  failure  of  con- 
sideration in  whole  or  in  part  of  the 
contract  which  was  the  gist  of  the 
action.  Blessing  v.  Miller,  102  Pa. 
45. 

7.  111.— McCarthy  v.  Neu,  93  111.  455. 
N.  J.— 'Cornell  v.  Matthews,  27  N,  J 
L.  522.  S.  C— Metz  v.  Critcher,  83 
S.  €.   396,   05  ,S.  E.   394. 

8.  Burlingame  &  Co.  v.  Emerson.  5 
R.  L   62. 

9.  U.  S.— Winder  i>  Caldwell,  14 
How.  434,  14  L.  ed.  487.  Del.— Rich- 
ard3  V.  Naudain,  4  Boyee  1,  85  Atl 
559.     N.  J. — Culver  v.   Lieberman,   69 


N.  J.  L.  341,  55  Atl.  812;  Tomlinson 
V.  Degraw,  26  N.  J.  L.  73;  Norton  v. 
Sinkhorn,  61  N.  J.  Eq.  508,  48  Atl 
823. 

[a]  If  the  case  made  by  the  dec- 
laration does  not  bring  it  within  the 
statute,  the  prescribed  rule  of  plead- 
ing does  not  apply  to  defendant.  Cod- 
dington    v.   Beebe,   29   N.   J.   L.   550. 

10,  Ga. — 'Neal  v.  Davis  Foundry  & 
Mach.  Wks.,  131  Ga.  701,  63  S.  E. 
221.  Idaho.— Sandstrom  v.  Smith,  12 
Idaho  446,  86  Pac.  416.  111.— Eagle 
Iron  Wks.  Co.  v.  Fl'anklin  County  Col- 
lieries 'Co.,  180  111.  App.  76.  Kan. 
Tracy  v.  Kerr,  47  Kan.  656,  28  Pac. 
707.  Mich. — Koch  v.  iSumner,  145 
Mich.  358,  108  N.  W.  725,  116  Am.  St. 
Rep.  302.  N.  Y.— Richman  v.  City  of 
New  York,  89  Misc.  213,  151  N.  Y. 
Supp.  744.  Ore. — Sattler  v.  Knapp,  60 
Ore.  466,  120  Pac.  2.  Wis.— Yawkey- 
Crowley  Lbr.  Co.  v.  De  Longe,  157 
Wis.  390,   147  N.  W.   334. 

[a]  Damages  caused  by  remote  sub- 
contractor not  proper  counterclaim  by 
contractor  who  had  no  contractual  re- 
lationship with  such  person.  Root  Co. 
V.  New  York  C.  &  H.  R.  R.  Co.,  166 
App.  Div.  137,  151  N.  Y.  Supp.  702. 

11.  Cal. — Builders'  Supply  Depot  v. 
O'Connor,  150  Cal.  265,  88  Pac.  983, 
119  Am.  St.  Rep.  193,  17  L.  R.  A. 
(N.  S.)  909.  Del.— Voigtmann  v.  Wil- 
mington T.  B.  Coi-p.,  7  Penne.  265,  78 
Atl.  920.  Idaho.— Steltz  v.  Armory 
Co.,  15  Idaho  551,  99  Pac.  98,  20  L. 
R.  A.  (N.  S.)  872.  ni.— American  Ra- 
diator Co.  V.  Kesner,  181  111.  App.  482; 
Eagle  Iron  Wks.  Co.  v.  Franklin  Coun- 
ty Collieries  Co.,  180  111.  App.  76; 
Julin  v.  Ristow  Poths  Mfg.  Co.,  54  III 
App.  460.  Kan. — Fossett  v.  Rock  Island 
Lumb.  &  Mfg.  Co.,  76  Kan.  428,  52 
Pac.  833,  14  L.  R.  A.  (N.  S.)  918.  Wis. 
Thien  v.  Brand,  143  Wis.  85,  134  N.  W. 
999. 

[a]  Unliquidated  damages  growing 
out  of  failure  to  perform  the  contract, 
may  be  pleaded  in  abatement  of 
amount  of  recovery,  though  not  plead- 
able strictly  by  way  of  setoff.  U.  S. 
Winder  v.  Caldwell,  14  How.  434,  14 
L.  ed.  487.     N.  Y. — Gourdier  v.  Thorp, 
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mcnt/-  or  any  farts  showing'  want  of  lia])ility.^^  A  waiver  of  lion 
must  be  specially  pleaded  in  order  to  be  available  as  a  defense.^* 
It  is  always  ineumbent  upon  the  owner  to  plead  the  performance  of 
affirmative  acts  which  the  statnt.j  provides  as  a  safeguard  against 
liability.^'*  If,  prima  facie,  plaintiff  is  entitled  to  the  lien  on  the 
whole  tract  described,  any  affirmative  matter  reducins:  the  limits  or 
extent  of  the  lien  must  be  pleaded  by  the  defendant. ^'^ 

The  plea  must  answer  the  entire  complaint,  or  some  certain  part 
of  it/^  detiiiitely  stating  the  matter  relied  ui)un'-  to  defeat  the  claim 


1    E.   D.  Smith   G97.     Pa.— Blessing  r. 
Miller,  102   Ta.  45. 

fbl  Claims  arising  out  of  othei 
transactions  cannot  be  pleaded  in  set- 
off against  the  contractor  so  as  to 
affect  subcontractor's  liens.  Cal. 
Builders'  Supply  Depot  v.  O'Connor, 
150  Cal.  365,  88  Pac.  982,  119  Am. 
St.  Rep.  193,  17  L.  R.  A.  (N.  S.)  909. 
N.  J.— Naylor  v.  Smith,  63  N.  J.  L. 
596,  64  N.  J.  L.  358,  44  Atl.  649,  45 
Atl.  979.  Ohio. — Stark  V.  Simmons, 
54  Ohio  St.  435,  43  N.  E.  999;  BullocU 
V.  Horn,  44  Ohio  St.  420,  7   N.   E.   737. 

[c]  Counterclaim  against  contractor 
is  not  plca(lal)l(>  as  setoff  against  a 
subcontractor,  when  it  has  arisen  after 
the  subcontractor's  lien  attached  to  a 
balance  due  under  the  then  status  of 
accounts.  Anisansel  v.  Coggeshall,  8.'\ 
App.   Div.   491,   82   N.   Y.   Supji.   4:',0. 

[d]  Owner's  taking  possession  with 
knowledge  of  latent  defect,  does  not 
prevent  his  claiming  damages  therefor 
as  an  offset,  except  there  be  an  ex- 
press waiver  or  circumstances  as  would 
amount  to  it.  Steltz  v.  Armory  Co., 
15  Idaho  551,  99  Pac.  98,  20  L.  R.  A. 
(N.  S.)   872. 

12.  Del. — Hawthorne  v.  Murray,  3 
Boyce  349,  84  Atl.  5.  111.— Eagle  iron 
"Works  Co.  V.  Franklin  County  Col- 
lieries Co.,  180  111.  App.  76.  ~  Kan. 
Fossett  r.  Rock  Island  Lumb.  &  Mfg. 
Co.,  76  Kan.  428,  92  Pac.  833,  14  L. 
R.  A.  (N.  S.)  9il8.  N.  J.— Mayer  Ice 
Mach.  Eng.  Co.  v.  Van  Vt.orhis,  88 
N.  J.  L.  7,  95  Atl.  735.  N.  Y.— Gour- 
dier  v.  Thorp,  1   E.  T).  Smith  697. 

[aj  Under  notice  of  recoupment, 
defendant  may  i)r(ivc  any  damage 
growing  out  of  the  transaction  be- 
tween them.  Hawthorne  r.  Murray,  3 
Boyce   (Del.)    349,  84  Atl.  5. 

13.  Ala.— Cran  ford  Merc.  Co.  r. 
Wells,  195  Ala.  251,  70  So.  666;  Ala- 
bama Lumb.  Co.  V.  Smith,  130  Ala. 
179,    35   So.    693.      Ind.— Price    v.    Jen- 
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nings,  62  Ind.  111.  Mo. — Handley  v. 
Ward,  70  Mo.  App.  146.  Pa.— Kce  V. 
Hilt,  33  W.  N.  C.  104. 

[a]  A  subsequent  purchaser  when 
sued  to  foreclose  a  mecliaiiif 's  lien  un- 
der a  contract  made  with  a  minor 
former  owner,  may  plead  such  minority 
bv  answer.  Price  r.  .Jennings,  62  Ind. 
111. 

14.  Cosgrove  v,  Farwell,  114  111. 
App.  491 ;  Hailahan  v.  Herbert,  4  Dalv 
(N.  Y.)    209,  11    Abb.  Pr.  N.  S.  326.  ' 

15.  Kennicott-Pattcrson  T  r  a  n  s  f . 
Co.  V.  Modern  Smelt.  &  Ref.  Co.,  26 
Colo.  App.  135,  141  Pac.  144;  Clark 
Hdw.  Co.  r.  Centennial  Tunnel  ^fin. 
Co.,  22  Colo.  App.  174,  123  Pac.  322; 
Waldner  r.  Johnson,  2'2  Pa.  Dist.  701; 
Finn  &  Sons  c.  Connell,  2  Lack.  Leg. 
N.    (Pa.)    118. 

[a]  Owner  must  plead  filing  of 
contract  wluro  this  is  a  defense.  Ken- 
nicott-Pattei-.son  Transf.  'Co.  r.  Modern 
Smelt.  &  Ref.  Co.,  26  Colo.  App.  135, 
141  Pac.  144;  Great  Western  Sugar 
Co.  r.  Gilcrest  Lumb.  Co.,  25  Colo.  App. 
1,   136   Pac.   .5'53. 

16.  Bergsma  r.  Dewey,  46  Minn. 
.357,  49  N.  W.  57. 

17.  Ala. — Lavercne  v.  Evans  Bros. 
Const.  Co.,  1-66  Ala.  289,  5.2  So.  318. 
Del. — Voigtmann  r.  Wilmington  T.  B. 
Corp.,  7  Peiinc.  265,  78  Atl.  920.  111. 
Miller   r.  Schaefer,  75   111.   App.  3S9. 

18.  Del. — Voigtmann  r.  Wilmington 
Tr.    B.    Corp.,    7    Penne.    2(>;5,    78    Atl. 

920;  Richards  /•.  Xaudain,  4  l^oyce  1,  85 
Atl.  559.  Md. — Wilson  r.  Merrvman, 
48  Md.  .328.  Neb.— Gray  r.  Finding, 
35  Neb.  278,  .53  N.  W.  68.  Pa.— Cata- 
iiach  V.  Cassidy,  159  Pa.  474,  28  Atl. 
297;  Fi.ster  r.  Kline,  1  Woodw.  Dec. 
457. 

fa]  A  plea  denying  that  any  one 
having  authority  refpiested  the  jdain- 
tifl'  to  fiirnisli  materials,  but  not  deny- 
ing that  the  di'fendant  himself  con- 
tracted for  them,  is  bad.  Wilson  v. 
Mcrryman,  48  Md.  328. 
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of  lien  or  debt.  Neither  a  denial  of  personal  indebtedness/^  nor  a  plea 
of  non  assiimpsit,^°  or  non  est  factum,-^  is  a  proper  pleading  by  the 
owner  when  the  contractor,  and  not  the  owner,  is  alleged  to  be  the 
debtor;  and  such  irrelevant  matter  will  be  stricken  out  of  the  an- 
swer.^- One  sued  as  owner  may  not  raise  the  issue  of  his  owner- 
ship.^^ Matters  concerning  the  lien  or  contract  which  appear  of  record 
cannot  be  denied  for  want  of  information.-*  Pendency  of  other  suits 
to  foreclose  liens  cannot  ordinarily  be  set  up  as  a  plea  in  abatement, 
or  as  a  defense, ^^  unless  the  statute  permits  only  a  single  action  in 
which  other  claimants  must  join  or  intervene.^*^     A  previous  judg- 


[b]  The  amount  of  the  resultant 
damage  from  departures  from  the  con- 
tract must  be  alleged,  or  the  plea  is 
insufficient.  Voigtmann  i\  Wilmington 
Tr.  B.  Corp.,  7  Penne.  (Del.)  265,  78 
Atl.  920;  Thomas  V.  O'Donnell,  183  Pa. 
M5,  38  Atl.  597. 

[c]  An  affidavit  of  defense  which 
raises  a  question  of  fac'i  essential  to 
the  determination  of  the  legal  ques- 
tions is  suflfif-ient.  Kockwell  Mfg.  Co. 
V.  Cambridge  Springs  Co.,  191  Pa.  386, 
4-3  Atl.  327;  West  Philadelphia  Brick 
Co.  V.  Johnson,  162  Pa.  199,  29  Atl. 
864;  Shannon  v.  Broadbent,  162  Pa. 
194,  29  Atl.  86'5. 

.  19.  Richards  v.  Naudain,  4  Boyce 
(Del.)   1,  85  Atl.  559. 

20.  Eichards  V.  Naudain,  4  Boyee 
(Del.)-  1,  86  Atl.  559;  Kees  v.  Kerney, 

5  Md.  419. 

21.  Eichards  V.  Naudain,  4  Boyce 
(Del.)    1,  85  Atl.  559. 

22.  Colo.  —  Ontario  -  Colorado  Gold 
Min.  Co.  r.  MacKenzie,  19  Colo.  App. 
298,  74  Pac.  791.  Del.— Eichards  v. 
Naudain,  4  Boyce  1,  85  Atl.  559.  Minn. 
Hertz  V.  Hartmann,  74  Minn.  320,  77 
N.  W.  232.  Pa.— -Spare  v.  Walz,  15 
Phila.  263. 

23.  Ga. — Jennings  v.  Huggins,  125 
Ga.  338,  54  S.  E.  169;  Thurman  v. 
Willingham,  18  Ga.  App.  395,  89  S.  E. 
442.  Miss. — Falconer  v.  Frazier,  7  Smed. 

6  M.  235.  N.  J. — Cornell  v.  Matthews, 
27  N.  J.  L.  5'22.  N.  Y.— Eieser  v. 
Commeau,  129  App.  Div.  490,  114  N. 
Y.  Supp.  154.  Pa. — Christine  v.  Man- 
derson,  2  Pa.  363;  Anshutz  t\  McClel- 
land, 5  Watts  (Pa.)  363;  Spare  v.  Walz, 
15  Phila.  (Pa.)  263.  Tex.— Wilson  v. 
Vick   (Tex.  Civ.  App.),  51   S.  W.  45. 

[a]  A  party  is  estopped  to  deny 
ownership  after  making  a  contract  as 
such.  N.  Y. — Eieser  v.  Commeau,  129 
App.  Div.  490,  114  N.  Y.  Supp.  154. 
Pa. — 'Christine  v.  Manderson,  2  Pa.  363. 


Tex. — Wilson  v.  Vick  (Tex.  Civ.  App.), 
51  S.  W.  45. 

Issues  which  owner  may  contest,  see 
infra,  XIV,  G,  1. 

24.  Mulcahv  v.  Buckley,  100  Cal. 
484,  35  Pac.  144. 

See  the  title  "Information  and  Be- 
lief." 

[a]  To  invoke  the  rule,  the  record 
must  be  sufficient  to  give  the  notice 
intended.  Hampton  v.  Christensen,  148 
Cal.  729,  84  Pac.  200;  Hagman  v.  Wil- 
liams, 88  Cal.  146,  25  Pac.  lilll. 

25.  Ga.— Tuck  v.  Moss  Mfg.  Co.,  127 
Ga.  729,  56  S.  E.  1001.  111.— Thielman 
V.  Carr,  75  111.  385.  N.  Y.— Egan  v. 
Laemmle,  5  Misc.  224,  25  N.  Y.  Supp. 
330,  54  N.  Y.  Supp.  789. 

See  supra,  X,  B,  1. 

[a]  The  Owner's  Remedy. — If  the 
outstanding  lien  claims  added  to  the 
amount  claimed  in  the  foreclosure 
suit,  and  payments  made,  exceed  the 
contract  price,  the  remedy  of  the 
owner  is  to  cause  the  various  material- 
men and  laborers  to  interplead  and 
establish  the  amount  and  priority  of 
their  claims.  Tuck  v.  Moss  Mfg.  Co., 
127  Ga.  729,  56  S.  E.  1001. 

[b]  The  owner  may  consolidate  the 
several  actions  by  virtue  of  the  stat- 
ute, but  cannot  plead  the  pendency  of 
one  in  bar  to  another.  Egan  v. 
Laemmle,  5  Misc.  224,  25  N.  Y.  Supp. 
330,  54  N.  Y.  Supp.  789.  See  supra, 
X,  B,  2. 

[c]  If  several  suits  are  brought  in 
different  courts  in  the  same  county, 
they  should  be  transferred  and  con- 
solidated. Thielman  v.  Carr,  75  111. 
3'85. 

26.  See  supra,  X,  B,  and  C,  and  Fish 
Co.  V.  Young,  127  Wis.  149,  106  N.  W. 
795. 

[a]  The  defense  of  another  action 
pending  in  which  the  plaintiff  shouhl 
intervene,  being  in  abatement,  must  be 
specially  pleaded.     Fish  Co.  v.  Young, 
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ment  against  the  contractor  alone  does  not  conclude  the  owner  from 
pleading  that  a  less  amount  is  due." 

Limitation  as  to  the  debt  is  pleaded  as  in  other  cases  ;-^  and  may  be 
pleaded  by  any  one  having  an  interest  in  the  real  estate.-" 

Failure  to  commence  action  within  the  statutory  period  must  be  specially 
pleaded  whore  the  statute  is  regarded  merely  as  a  statute  of  liniita- 
tions,'"'  but  where  sucli  failure  terminates  the  lien  the  plaintiff  must 
allege  facts  sliowing  romijliance  with  the  statute.^^ 

2^  Setting  Up  Lien  Claims.  —  Lien  claimants  joined  as  defend- 
ants may  proceed  to  foreclosure  of  their  liens  by  cross  bill,^=  or  answer 
in  the  nature  of  a  cross  bill.^*''  But  generally  they  need  not  file  formal 
cross  complaints  or  cross  bills  ;^*  answers  setting  up  the  facts  regard- 


127  Wis.  149,  106  N.  W.  795.  See 
geucrally  tho  title  "Another  Action 
Pending." 

27.  Miller  v.  Schaefer,  75  lU.  App. 
389;  Tavlor  V.  Wahl,  69  N.  J.  L.  471, 
55  Atl.  40. 

28.  Oal.— Castagnino  r.  Ballctta,  82 
€al.  250,  23  Pac.  127.  la.— Welch  v. 
McGrath.  59  Iowa  519,  10  N.  W.  810, 
13  N.  W.  638.  Mo.— General  Fire  Extr. 
Co.  i;.  Farmers'  Elev.  Co.,  165  Mo.  171, 
181,  65  S.  W.  318. 

[a]  Plea  against  part  of  counts  is 
not  a  plea  against  the  "claim."  Cas- 
tagnino V.  Balletta,  82  Cal.  250,"  23 
Pac.  127. 

29.  Gates  v.  Ballou,  56  Iowa  741,  10 
N.  W.  2;58. 

[a]  When  equity  takes  possession 
of  the  estate  for  the  purpose  of  dis- 
tribution, any  creditor  interested  in  the 
fund  may  interpose  the  defense  of 
limitations  for  all.  Brown  r.  Corn- 
wall,  108  Va.   129,  60  S.    H.   623. 

[b]  limitation  as  ground  of  in- 
junction against  enforcement  of  .iudg- 
nunt,  may  be  pleaded  by  one  not  a 
party  to  the  original  suit.  Gates  r. 
Ballou,   56  Iowa   741,   10   N.   W.   258. 

[cj  Owner  may  not  plead  limitation 
for  the  contractor  who  fails  to  plead 
it,  as  the  plea  is  personal.  Hildcbranil 
V.  Vanderbilt,  147  N.  C  639,  61  S.  E. 
620. 

30.  Tlurscy  v.  TIassam,  45  Miss.  133; 
Matthews  v.  Monts,  61  S.  C.  385,  39 
S.  E.  575. 

fa]  A  plea  states  a  conclusion  mere- 
ly which  avers  that  lien  has  e.xpired 
by  lapse  of  time.  S<'roggin  v.  Nat. 
Lumb.  Co.,  41  Xeb.  195,  59  N.  W. 
548. 

(b]  Motion  to  dismiss  comes  too 
late  after  trial.  Fni/.e  r.  City  of  New 
York,  154  N.  V.  Supp.  912. 
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31.  See  supra,  XII,  A,  7. 
Compliance    with    statute    requiring 

action   within  given   time    to   preserve 
the  lion,  see  supra,   \'11I,  C. 

32.  Colo. — Ford  Gold  Min.  Co.  V. 
Langford,  1  Colo.  62.  N.  D.— Dakota 
Sash  &  Door  Co.  v.  Brinton,  27  N.  D. 
39,  145  N.  W.  594.  Tenn.— Perkins  Oil 
Co.  V.  Eberhart,  107  Tenn.  409,  64  S. 
W.   760. 

[a]  When  other  lieu  claimants  arc 
joined  as  defendants,  the  owner  is  en- 
titled to  suflicicnt  time  before  trial  to 
answer  such  defendants'  cross  bills 
setting  up  similar  liens.  Culver  r.  El- 
well,  73  111.  536;  Rice  V.  Simpson,  26 
Kan.    143. 

33.  Kan. — Johnson  v.  Keeler,  46 
Kan.  304,  26  Pac.  728.  Mich.— Smalley 
r.  Ashland  Brown-^Stone  Co.,  114  Mich. 
104,  72  N.  W.  29;  Smalley  r.  North- 
western Terra  Cotta  Co.,  113  :Mich.  141, 
71  N.  W.  466.  N.  Y.— McDermott  r. 
:\rcT>onald,  18  Jones  &  S.  153;  Ilondorf 
V.  Atwater,  75  Ilun  369,  27  N.  Y.  Supp. 
447,  57  N.  Y.  St.  694;  Moran  r.  Mur- 
ray Hill  Bank,  26  Jones  &  S.  199,  9 
N.  Y.  Supp.  715,  32  N.  Y.  St.  102. 

[a]  One  who  has  filed  no  claim 
prior  to  being  brought  into  another 
lienor's  action,  has  no  right  to  set 
up  his  lien  therein.  Moran  V.  Murrav 
Hill  Bank,  26  Jones  &  S.  199,  9  N.  Y. 
Supp.  715,  32  N.  Y.  St.  102. 

(1)|  When  a  claimant  is  joined  as 
a  defendant,  he  may  set  uj)  his  claim 
and  proceed  to  judgment  in  the  .same 
suit,  and  need  not  thereafterwards 
bring  his  separate  action.  McDermott 
r.  McDonald,  18  Jones  &  S.  (N.  Y.) 
153. 

34.  Cal. — Germania  B.  &  L.  Assn. 
r.  Wagner,  61  Cal.  349.  111.— Pacyna 
r.  Bliss,  ISO  III.  App.  351;  Gilbert  v. 
Croshaw,  178  111.  App.  10.    Kan.— John- 
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mo;  the  liens  are  sufficieiit.^^  If  the  pleading  states  the  necessary 
facts,  the  name  given  it  is  immaterial.^''  A  party  who  is  joined  on 
the  ground  of  his  having  a  lien  may  be  entitled  to  a  decree  therefor, 
as  against  those  so  admitting  the  lien,  though  he  does  not  plead  his 
lien  specifically,^^  but  if  he  is  joined  merely  as  one  claiming  a  lien, 
he  iiuist  set  it  up.^^  Though  some  courts  have  held  that  other  lien 
claimants,  when  joined  as  parties  to  a  foreclosure,  must  observe  the 
same  strictness  in  pleading  that  is  required  of  the  party  who  in- 
stituted tlie  suit,^^  when  a  court  of  equity  has  acquired  jurisdiction 
of  the  property  as  a  fund,  it  will  adjudicate  the  interests  of  all  parties, 
as  a  necessary  incident  to  the  relief  sought  by  the  plaintiff, ^°  and 
deficiencies  and  informalities  of  pleadings  may  be  supplied  by  the 
pleadings  of  other  parties.^^ 

3.  Service  of  Cross  Complaint.  —  In  mechanic's  lien  cases,  cross 
bills  and  complaints  must  be  served  on  the  opposite  party,*"  in  accord- 
ance with  the  general  chancery  rule,*^  except  where  the  general  rule 
is  changed,  as  regards  parties  to  mechanic's  lien  foreclosures,  by  the 
act  itself/*    Though  a  general  statute  require  service  on  codefendants 


son  V.   Keeler,  46'  Kan.   304,  26  Pac. 

728. 

Contra,  Phillips  V.  Branch  Mint  M. 
&  M.  Co.,  27  S.  D.  350,  131  N.  W. 
308. 

35.  D.  C. — Emack  v.  Campbell,  14 
App.  Cas.  186.  111. — Thielman  v.  Oarr, 
75  111.  385;  Fergus  v.  Chicago  Sash  & 
Door  Co.,  64  111.  App.  364.  Ky.— Seigle- 
stvle  V.  Dieseuroth,  12  Bush  296.  Wis. 
Dusick  V.  Green,  118  Wis.  240,  95  N, 
W.  144. 

See  Hunter  &  Co.  v.  Truckee  Lodge, 
14  Nev.  24,  29,  dictum  to  the  effect  that 
liens  may  be  proved  without  pleading 
them. 

Time  for  answer  or  cross  complaint 
to  preserve  lien,  see  supra,  VIII,  C,  2. 

36.  Holmes  V.  Richet,  56  Cal.  307, 
38  Am.  St.  Rep.  54;  Johnson  V.  Keeler, 
46  Kan.  304,  26  Pac.  738. 

37.  Geweke  v.  Hilsinger,  177  111. 
App.  467;  Kelley  Lumb.  Co.  v.  Ot- 
selie  Val.  R.  Co.,  136  App.  Div.  146, 
120  N.  Y.  Supp.  415. 

[a]  By  filing  a  petition  for  a  gen- 
eral settlement  under  the  mechanic 's 
lien  act,  an  owner  admits  that  the 
parties  named  as  defendants  have  ex- 
isting liens,  and  these  may  be  fore- 
closed under  allegations  merely  of 
facts  tending  to  establish  the  amounts 
due.  Geweke  v.  Hilsinger,  177  111. 
App.  467. 

38.  Kelley  Lumb.  Co.  v.  Otselic 
Val.  R.  Co.,'  136  App.  Div.  146,  120 
N.  y.  Supp.  415;  McConologue  v.  Lar- 


kins,  32  Misc.  166,  66  N.  Y.  Supp.  188; 
Powell  V.  Nolan,  27  Wash.  318,  67 
Pac.  712,  68  Pac.  389. 

39.  Ford  Gold  Min.  Co.  v.  Lang- 
ford,  1  Coio.  62. 

40.  First  Nat.  Pink  v.  City  of  El- 
gin, 136  111.  App.  455;  Interstate  B.  & 
L.  Assn.  V.  Ayers,  71   111.  App.  529. 

41.  Moorehead  v.  EggmaTin,  190  111. 
App.  578;  Partones  v.  Holmes,  33  111. 
App.  312.  See  also  Cal. — Coghlan  v. 
Quartararo,  15  Cal.  App.  662,  115  Pac. 
664.  Ind.— Ward  v.  Yarnelle,  173  Ind. 
535,  543,  91  N.  E.  7.  N.  Y.— Hardwick 
V.  Rovnl  Pood  Co.,  78  Hun  52,  28  N. 
Y.  Supp.  1086,  60  N.  Y.  St.  490.  Va. 
BroT^  V.  Cornwall,  108  Va.  129,  60 
S.   E.  623. 

42.  Minn. — Jewett  v.  Iowa  Land  Co., 
64  Minn.  531,  07  N  W.  639,  58  Am. 
St.  Rep.  555..  S.  D. — Phillips  v.  Branch 
Mint  M.  &,  M.  '^0.,  27  S.  D.  350,  131 
N.  W.  308.  Wash.— Powell  v.  Nolan, 
27  Wash.  318,  67  Pac.  712,  68  Pac. 
389. 

43.  Phillips  V.  Branch  Mint  M.  & 
M.  Co.,  27  S.  D.  350,  131  N.  W.  30'8. 
See  6  Standard  Proc.  2S7,  308. 

[a]  This  rule  has  been  enacted  into 
a  general  statute  in  some  states.  N.  Y. 
Wilson  V.  Niagara  City  Land  Co.,  79 
Hun  162,  29  N.  Y.  Supp.  517,  01  N.  Y. 
St.  374.  S.  D.— Phillips  v.  Branch 
Mint  M.  &  M.  Co.,  27  S.  D.  350,  13il 
N.  W.  308.  Wis.— Dusick  v.  Green, 
118  Wis.  240,  95  N.  W.  144. 

44.  Ky.^-Seiglestyle    v.    Diesenroth, 
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of  complaint  domandiaf  affirmative  relief  ajrainst  them,  where  lien 
aet  permits  plaint itf  to  join  other  lien  claimants  for  purpose  of  com- 
plete adjudication,  the  latter  need  not  serve  their  pleadingrs  on  the 
owner  in  order  to  foreclose  their  liens  in  such  action  as  service  of 
the  original  notice  is  safficicut,"'^  but  if  a  personal  judgment  is  also 
asked  against  the  owner/«  or  new  matter  pleaded,"^  he  must  be  served 
with  the  pleading,  as  this  i.J  :iot  essential  to  the  original  plaintiff's 
cause  of  action/^ 

C.  Verification.*'' — Wliere  the  iitatute  requires  that  the  pleading 
should  be  verified,  it  is  subject  to  deniiirrcr  without  the  verification  ;=*'' 
but  if  the  statute  does  not  require  it,  there  is  no  rule  of  pleading 
mechanic's  liens  which  makes  verification  neccosary.'^ 

D.  ExiiiBiTS.'^^  —  Exhibits  in  mechanico'  lien  cases  follow  the  gen- 
eral rules  elsewhere  treated."^  Statutes  requiring  the  instrument  upon 
which  the  suit  is  founded  to  be  filed  as  an  exhi])it,  apply  to  the  notice 
creating  a  mechanic's  lien.^*  The  bill  and  the  exhibit  may  be  read 
together  to  determine  the  sufficiency  of  alleged  compliance  with  the 
statute."    But  the  exhibit  may  not  be  used  to  supply  an  allegation, 


12  Bush  296.  Minn. — Jewett  v.  Iowa 
Land  'Co.,  6-1  Minn.  531,  G7  N.  W.  (io9, 
58  Am.  St.  Rep.  oo5.  S.  D.— Phillips 
V.  Branch  Mint  M.  &  M.  Co.,  27  S.  I>. 
360,  131  N.  W.  308. 

43.  Colo. — Barnes  v.  Colorado 
Springs  &  C.  C.  Dist.  R.  Co.,  42  Colo. 
461,  94  Pac.  570.  Minn. — Menzel  v. 
Tubbs,  51  Minn.  364,  53  N,  W.  053, 
17  L.  R.  A.  815.  N.  Y.— Wilson  r. 
Niagara  City  Land  Co.,  79  Ilun  162, 
29  N.  Y.  Supp.  517,  61  N.  Y.  St.  374. 

But  see  Maneely  v.  City  of  New 
York,  119  App.  Div.  376,  105  N.  Y. 
Supp.  976;  Dusiek  V.  Green,  118  Wis. 
240,  95  N.  W.  144. 

46.  Dusiek  V,  Green,  118  Wis.  240, 
95  N.  W.   144. 

47.  Minn. — Jewett  v.  Iowa  I  nnd 
Co.,  64  Minn.  531,  67  N.  W.  639,  C^ 
Am.  St.  Rep.  555.  N.  Y.— Maneely  v. 
City  of  New  York,  1.10  App.  Div.  376, 
105  N.  Y.  Supp.  976.  Wash.— City 
Sash  &  Door  Co.  v.  Bunn,  90  Wash. 
669,  156   Pac.  854. 

48.  Dusiek  v.  Green,  118  Wis.  a40, 
95  N.  W.  144. 

49.  See  generally  the  title  "Veri- 
fication." 

50.  ni. — McDonald  v.  Roscngartcn, 
35  111.  App.  71.  Mich. — Dasohkc  v. 
SchcUenberg,  125  Mich.  216,  .-  t  N.  W. 
67.  Tenn. — Brown  v.  Jacobi,  10  Ileisk. 
335. 

51.  Parke  &  Lacy  Co.  v.  Inter  Noa 
O.  &  D.  Cn.,  147  f'al.  490,  82   Pac.  .".l. 

[a]    Where  the  statute  reqiiires  the 
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bill  of  items  to  be  verified  by  a  person 
having  knowledge  thereof,  if  the  plead- 
ings are  verified  on  knowledge,  and 
state  directly  that  the  bill  of  items  is 
correct,  that  is  sufficient.  Lvons  V. 
Westerdahl,  128  Minn.  288,  150  N.  W. 
10  S3. 

32.  See  generally  the  title  "Ex- 
hibits." 

53.  See  the  title  "Exhibits." 

54.  Scott  r.  Guldinho.st,  123  Ind. 
:i8,  :t  N.  E.  333;  Wasson  v.  Beau- 
chump,  11  Ind.  18;  McCarty  v.  Burnet, 
84  Ind.  23.  See  generally  8  Standard 
Pkoc.   795. 

[a]  If  omitted  the  pleading  is  bad, 
though  it  allege  such  exhibit  is  at- 
tached. Old  v.  Mohlcr,  122  Ind.  594; 
Davis  V.  McMillan,  13  Ind.  App.  424, 
41  N.  E.  851. 

[b]  But  if  grounds  for  personal 
judgment  are  alleged,  the  pleading  is 
good,  without  the  exhibit,  as  against 
a  demurrer.  McCarty  r.  Burnet,  84 
Ind.  23;  Bavless  v.  Glenn,  72  Ind.  5; 
Rankin   v.    Walker,   65   Ind.   222. 

[c]  A  subcontractor  need  not  at- 
tach a  copv  of  the  notice.  Adamson 
V.  Shaner,  3  Ind.  App.  448,  29  N.  E. 
944. 

[d]  An  amendment  to  an  exhibit  is 
allowable  on  application.  Clark  v. 
Hucy,   12  Ind.  App.  224,  40  N.   E.  152. 

55,  Cal. — Georges  v.  Kessler,  181 
Cal.  183,  63  Pac.  466.  Tex.— Gillespie 
r.  Rcniington,  GH  Tex.  108,  18  S.  W. 
338.     Va.— Thompson  v.  Clark,  81  Va. 
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or  cure  a  fatal  defect  in  a  complaint,'^  though  when  attached  and 
referred  to  as  in  aid  of  the  pleading,^^  it  may  be  resorted  to  to  make 
the  allegations  of  the  complaint  more  definite  and  certain.^^  Under 
authority  of  statute,  an  exhibit  attached  to  the  petition  may  be  looked 
to  for  information,  though  there  be  no  averment  with  reference  there- 
to."** Where  the  exhibit  contradicts  the  allegation,  the  instrument 
itself  will  control,^°  if  the  suit  is  to  enforce  rights  accruing  under  the 
exhibit,*^^  and  the  erroneous  allegations  will  be  treated  as  surplus- 
age.*^- But  if  the  exhibit  simply  fails  to  sustain  the  allegation  and 
does  not  contradict  it,  the  allegation  is  taken  as  true.°^  Sometimes, 
however,  pleadings  are  held  ambiguous,  on  demurrer,  when  the  allega- 
tions are  inconsistent  with  attached  exhibits.'^* 

E.  Demurrer  and  Other  Objections  to  Pleadings.  —  Pleadings  in 
mechanic's  lien  proceedings  are  tested  by  the  same  means  as  pleadings 
in  other  actions. '^^     Hence  a  demurrer  is  proper  on  failure  of  plain- 


422;  Jolinson  v.  Anderson,  76  Va.  766. 
W.  Va. — Grant  V.  Cumberland  V.  Ce- 
ment Co.,  58  W.  Va.  162,  52  S-  E. 
36;  Sadler  v.  Taylor,  49  W.  Va.  104, 
38  S.  E.  583.  Wis.— Huse  v.  Washburn, 
59  Wis.  414,  18  N.  W.  341. 

56.  S.  C. — Matthews  n.  Monts,  6il 
S.  C.  385,  39  S.  E.  575.  Tex.— Pool  v. 
Sanford,  52  Tex.  621.  W.  Va.— Elswick 
V.  Deskins,  68  W.  Va.  396,  69  S.  Ew 
894. 

57.  Cal. — Georges  v.  Kessler,  131 
Cal.  183,  63  Pae.  466.  la.— Webster 
City  Steel  Radiator  Co.  v.  Chamber- 
lin,  137  Iowa  717,  115  N.  W.  504. 
Minn. — Stewart  u.  Simmons,  101  Minn. 
375,  112  N.  W.  282.  Mo.— O 'Shea  v. 
O'Shea,  91  Mo.  App.  221.  W.  Va. 
Grant  V  Cumberland  V.  Cement  Co., 
58  W.  Va.  162,  52  S.  E.  36. 

58.  Ind.— Parker  L.  &  I.  Co.  v.  Red- 
dick,  18  Ind.  App.  616,  47  N.  E.  S48. 
la. — Boude  v.  Methodist  E.  Church,  47 
Iowa  703.  Kan. — Jarvis-Conklin  Mtg. 
Trust  Co.  -v.  Sutton,  4G  Kan.  166,  26 
Pae.  406.  Minn. — Stewart  v.  Simmons, 
101  Minn.  375,  112  N,  W.  382.  Mo. 
Hasset  v.  Rust,  64  Mo.  325;  Jones  v. 
Shaw,  53  Mo.  68.  Ore. — Matthiesen 
V.  Arata,  32  Ore.  342,  n  Pae.  1015, 
67  Am.  St.  Rep.  535.  S.  0. — Matthews 
V.  Monts,  61  S.  C.  385,  39'  S.  E.  575. 
Tex.— Pool  V.  Sanf(  rd,  52  Tex.  621. 
Va.— Riehlands  Flint-Glass  Co.  r.  Hilte- 
beitel,  92  Va.  91,  22  S.  E.  806.  W.  Va. 
Elswick  V.  Deskins,  68  W.  Va.  390,  69 
S.  E.  894;  Luiisford  V.  Wren,  64  W. 
Va.  458,  63  S.  E.  308.  Wis.— Huse  v. 
Washburn,  59  Wis.  414,  18  N.  W. 
341. 

Contra,  Green  v.  Page  &  Co.,  80  Ky. 


368;  Newport  &  Dayton  Lumber  Co. 
V.  Lichtenfeldt,  24  Ky.  L.  Rep.  1969, 
72  S.  W.  778;  Shaw  v.  Allen,  24  Wis. 
563. 

59.  Hassett  v.  Rust,  64  Mo.  335. 

60.  U.  S. — Interstate  Land  Co.  v. 
Maxwell  Land  Grant  Co.,  139'  U.  S. 
569,  11  Sup.  Ct.  656,  35  L.  ed.  278. 
111. — Benner  v.  Schmidt,  44  111.  App. 
304.  Mass. — Lea  v.  Robeson,  12  Gray 
280.  W.  Va.— Atlantic  Terra  Cotta 
Co.  V.  Moore  Construction  Co.,  73  W. 
Va.  449,  80  S.  E.  924,  51  L.  R.  A. 
(N.  S.)  1198;  Prick  &  Lindsay  Co.  v. 
Wetzel  &  T.  R.  Co.,  69'  W.  Va.  682, 
72  S.  E.  786;  Richardson  v.  Ebert,  61 
W.  Va.   523,  56  S.   E.   887. 

61.  8chroth  V.  Black,  50  111.  App. 
168.     See  8  Standard  Proc.  812. 

[a]  But  recitals  in  the  statement 
not  required  by  the  statute,  will  not 
govern.  Schroth  v..  Black,  50  111.  App. 
168. 

62.  Lunsford  v.  Wren,  64  W.  Va. 
458,  63  S.  E.  308;  Richardson  V.  Ebert, 
61  W.  Va.  523,  56  S.  E.  887. 

63.  Frick  &  Lindsay  Co.  V.  Wetzel 
&  T.  R.  Co.,  69  W.  Va.  682,  72  S.  E. 
786;  Elswick  v.  Deskins,  68  W.  Va. 
396,  69  S.  E.  894. 

64.  Palmer  v.  Lavigne,  104  Cal.  30, 
37  Pae.  775;  Frazcr  v.  Barlow,  63  Cal. 
71;  Ricker  v.  Schadt,  5  Tex.  Civ.  App. 
460,  23  S.  W,.  907. 

65.  Dart  V.  Fitch,  23  Hun  (N.  Y.) 
361. 

[a]  Question  of  Departure.  —  See 
Gruner  &  Bros.  Lbr.  Co.  v.  Hartshorn- 
Barber  R.  &  B.  Co.,  171  Mo.  App. 
614,  154  S.  W.  846;  and  7  Standard 
Peoc.  14L 
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tiff  to  alloKe  facts  :,LiffieipTit  to  shov;  a  lien,' '  or  other  necessary  mat- 
ter;'' unless  the  allegaaoiis  :;liow  the  plaintiff  entitled  to  a  personal 
judgment,  and  the  03iirt  lias  jnrisdietion  to  entertain  the  personal 
action,**^  in  which  event  the  averment  regardin;:  llic  lien  may  be 
stricken  out  on  motion.' '  Mere  uncertainty  in  the  pleadins:  of  the 
lien  is  not  ^Tound  for  demurrer  in  most  jurisdictions/"  Demurrer 
does  not  lic^for  omission  to  allege  performance  of  acts  required  by 
statute  to  be  done  after  the  tiling  of  the  suit.''  Where  the  recorded 
claim  talies  the  place  <  f  a  pleading,'-  or  if  the  complaint  shows  the 
contents  of  the  recorded  claim  of  lien,"  the  sufdciency  of  the  claim 


•66.  Ala. — Robinson  V.  C'rotwell,  167 
Ala.  566,  52  So.  733.  Ga.— Eoyal  v. 
Mc'Phail,  97  Ga.  +57,  25  S.  E.  512. 
111.— Judson  V.  Stephens,  75  lU.  255. 
Ind.— Brighani  v.  De  Wald,  7  Ind.  App. 
115,  34  N.  E,  498.  IVtass. — Goulding 
V.  Smith,  114  Mass.  487.  II.  Y.— Grib- 
ben  V.  Hoare,  54  IVlisc.  245,  104  N.  Y. 
Supp.  445;  Drenuan  V.  Mayor,  14  Misc. 
112,  35  N.  Y.  Supp.  244,  69  N.  Y. 
St.  619. 

See  the  title  "Demurrer." 

[a]  A  joint  demurrer  by  several 
parties  is  bad  as  to  all  if  the  lieu  is 
good  as  to  any  one  of  them.  Burk 
V.  Muskegon  M.  &  F.  Co.,  98  Mich.  614, 
57  N.  W.  804;  Mark  Paine  Lumb.  Co. 
V.  Douglas  County  Imp.  Co.,  94  Wis. 
322,  68   X.  W.   1013. 

[b]  Special  Demurrer.  —  Shippen 
Bros.  Lunib.  Co.  r.  Walker,  141  Ga. 
682,  81   S.   E.   1119. 

[c]  Demurrer  Muf  b  Point  Out  De- 
fect.— Cook  r.  Komc  Brick  Co.,  98  Ala. 
409,  12  So.  918. 

[d]  Failure  to  allege  filing  of  claim 
within  statutory  period  is  not  ground 
for  demurrer  where  the  result  is  sim- 
ply to  postpone  the  claim  to  those  of 
other  creditors.  Lyle  v.  Eosenberg, 
192  111.  App.  378. 

67.  Steel  Brick  Siding  Co.  v.  Mus- 
kegon M.  &  F.  Co.,  98  Mich.  616,  57 
N.  W.  817;  Burk  i'.  Muskegon  M.  &. 
F.    Co.,   9S    Mich.    614,   57    N.    W.    804. 

fa]  Insufficient  averment  of  the 
contract  under  which  the  materiaLs 
were  furnished  must  be  specially  de- 
murred to.  The  objection  is  not  avail- 
able at  the  trial.  Goulding  v.  Smith, 
114   Mass.   487. 

68.  Ga.— Baldwin  v.  Shields,  134 
Ga.  221,  G7  S.  E.  798.  Ind.— Indiana 
Sand  &  G.  Co.  v.  Donovan,  174  Ind. 
164,  91  N.  E.  597;  Farrell  v.  Lafayette 
L.  &  M.  Co.,  12  Ind.  App.  326,  40 
N.  E.  25.  Mont. — Goodrich  Lumb.  Co. 
V.   Davie,    13    Mont.    76,    32    Pac.    282. 
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Neb. — Griggs  r.  Le  Poidevin,  11  Neb. 
385,  9  N.  W.  557.  N.  Y.— Abbott  V. 
Easton,  195  N.  Y.  372,  88  N.  E.  572. 
Okla. — Sharp  T.umb.  Co.  v.  Kansas  lea 
Co.,  42  Okla.  689,  142  Pac.  1016;  Ryn- 
dak  V.  Seawell,  13  Okla.  737,  76  Pac. 
170.  Wash.— Lee  i\  Kimball,  45  Wash. 
656,  88  Pac.  1121.  Wis.— Security  Nat. 
Bank  v.  St.  Croix  Power  Co.,  117  Wis. 
211,  94  N.  W.  74;  Mark  Paine  Lumb. 
Co.  V.  Douglas  Countv  Imp.  Co.,  94 
Wis.  322,  6S  N.  W.  10i3. 

[a]  When  pleadings  are  framed 
only  with  view  of  foreclosure  of  a  lien, 
it  is  a  matter  of  grave  doubt  whether 
a  personal  judgment  could  be  ren- 
dered against  a  party  who  was  respon- 
sible on  equitable  grounds.  Rogers  V. 
■Central  Loan  &  Trust  Co.,  49  Neb.  676, 
68   N.   W.   104S. 

[b]  If  the  demurrer  is  filed  to  the 
whole  bill,  and  any  case  for  equitable 
relief  is  shown,  the  demurrer  will  be 
overruled.  Futch  r.  Adams  Bros.,  47 
Fla.  257,  36  So.  575. 

69.  Ala. — Montgomery  Iron  Works 
r.  Dorman,  78  Ala.  218.  Ind.— In- 
diana Sand  &  G.  Co.  v.  Donovan,  174 
Ind.  164,  91  N.  E.  597.  Okla.— Jones 
V.  Balslev,  27  Okla.  220,  111   Pac.  942. 

70.  Ark.— McFadden  v.  Stark,  58 
Ark.  7,  22  S.  W.  884,  uncertain  aver- 
ment as  to  contract  between  owner 
and  general  contractor.  Mo. — MeDer- 
mott  v.  Claas,  104  Mo.  14,  15  S.  W. 
995,  allegation  of  the  filing  of  a  "just 
and  true  account  of  the  demand  so  duo 
him  as  aforesaid."  Tex. — See  Hous- 
ton Cotton  Exch.  v.  Crawley,  3  Wils. 
CMv.  Cas.,  §138,  special  oxceptidn. 

See  the  title  "Certainty  in  Plead- 
ing." 

71.  United  States  v.  United  Surety 
Co.,  192  Fed.  992. 

72.  See  supra,  YJ,  E. 

73.  Watrons  r.  Elmendorf,  55  IIow. 
Pr.   (N.    V.)    4(!1. 

[a]     The  affidavit  is  not  the  basis  of 
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becomes  a  question  of  law/*  and  may  be  challenged  by  demurrer/^ 
or  motion  to  strike  off  the  lien.'^^  The  want  of  proper  parties,  when 
shown  by  the  pleading,  may  be  objected  to  by  special"  demurrer.''^ 
Whether  suit  has  been  brought  within  the  statutory  period  may  be 
questioned  by  demurrer,^^  except  in  states  where  the  statute  is  treated 
as  a  mere  statute  of  limitations.^" 

An  insufficient  answer  may  be  demurred  to.^^ 

Pleadings  should  not  be  stricken  out  if  they  are  amendablc,^^  but 
if  improper  and  inappropriate  to  a  mechanic's  lien  proceeding,  they 
should  be  stricken.''^ 

F.  Amendments  to  Pleadings.  —  1.  In  General.  —  When  insuffi- 
cient facts  are  alleged  to  establish  the  lien,^*  the  complaint  should  not 
be  dismissed,^^  but  may  be  amended,  as  in  other  cases,^^  usually  with- 


the  cause  of  action,  and  does  not  be- 
come a  part  of  the  pleading  so  as  to 
be  reached  by  demurrer.  Barnett 
Bros.  V.  Wright,  116  Ark.  44,  172  S. 
W,  254. 

74.  Pittsburg  Heating  Supply  Co. 
V.  Will,  5  Pa.  Dist.  018. 

75.  Del. — Perkins  v.  Wilson,  1  Marv. 
196,  40  Atl.  950,  1  Hardesty  143.  N.  T. 
Watrous  v.  Elmendorf,  55  How.  Pr. 
461.  Pa.— .St.  Clair  Coal  Co.  v.  Martz, 
75  Pa.  384;  Vausciver  v.  Churchill,  35 
Pa.  Super.  212;  Pittsburg  Heating 
Supply  Co.  V.  Will,  5  Pa.  Dist.  618. 

[a]  If  there  can  be  no  amendment 
of  the  claim,  there  is  no  place  for  a 
special  demurrer,  but  it  should  be  gen- 
eral. McDowell  V.  Hill,  1  Phila.  (Pa.) 
102. 

76.  :Scholl  V.  Gerhab,  93  Pa.  346; 
Bernheisel  v.  iSmothers,  5  Pa.  Super. 
113;  Pittsburg  Heating  Supply  'Co.  v. 
Will,  5  Pa.  Dist.  618. 

77.  Portoues  v.  Badenoeh,  13<2  111. 
377,  as  N.  E.  349;  La  Crosse  Lumb. 
Co.  V.  Grace  M.  E.  Church,  180  HI. 
App.  584. 

78.  Ga. — Griffin  Bros.  v.  Gainesville 
Iron  Works,  144  Ga.  840,  '8S  S.  E.  201; 
Clayton  v.  Farrar  Lumb.  Co.,  119  Ga. 
37,  45  S.  E.  723.  Va.— Clayton  v.  Hen- 
ley, 32  Gratt.  (73  Va.)  65.  W.  Va^ 
Augir  V.  Warder,  68  W.  Va.  752,  70 
S.  E.  719,  33  L.  E.  A.  (N.  S.)  69; 
Pappenheinier  v.  Eoberts,  24  W.  Va. 
702. 

iSee  generally  the  title  "Demurrer." 

79.  Kenney  v.  Apgar,  93  N.  Y.  539, 
550;  Savings  Bank  v.  Powhatan  'Clay 
Mfg.  Co.,  102  Va.  274,  46  S.  E.  294. 

[a]  If  a  suit  be  prematurely 
brought  the  objection  may  be  taken 
on  demurrer  if  it  appear  oa  the  face 


of  the  declaration.     Hicks  v.  Branton, 
21   Ark.   186. 

See  supra,  XII,  A,  7. 

80.  Hursey  v.  Hassam,  45  Miss.  133; 
Matthews  v.  Monts,  61  S.  C.  385,  39  S. 
E.  575. 

See  supra,  XII,  B,  1,  and  generally 
the  title  "Limitation  of  Actions." 

81.  Clapper  v.  Strong,  41  Misc.  184, 
83   N.  Y.  Supp.   935. 

As  to  sufficiency  of  answer,  see  su- 
pra, XII,  B. 

82.  McAnally  v.  Hawkins  Lbr.  Co., 
109  Ala.  397,  i9  So.  417;  McGrew  v. 
MeCarty,  78  Ind.  496.  See  generally 
the  title  "Striking  Out  and  With- 
drawal. ' ' 

83.  Ark. — Hicks  v.  Branton,  21  Ark. 
186.  Colo.— Ontario  Colorado  Gold 
Min.  Co.  V.  MacKenzie,  19  Colo.  App. 
298,  74  Pae.  791.  Mo.— Hayden  v. 
Wulfing,  19  Mo.  App.  353. 

84.  U.  S.— McNeal  Pipe  &  Foundry 
'Co.  V.  Bullock,  318  Fed.  565.  Ark. 
McFadden  v.  Stark,  58  Ark.  7,  22  S. 
W.  884.  Fla. — Hathorne  v.  Panama 
Park  Co.,  44  Fla.  194,  32  So.  812,  103 
Am.  St.  Rep.  138.  Ga. — Royal  v.  Mc- 
Phail,  97  Ga.  457,  25  S.  E.  512.  N.  Y. 
Kalt  Lumb.  Co.  v.  Morgan,  150  App. 
Div.  400,  134  N.  Y.  Supp.  1098; 
Schultz  V.  Teichman  Eng.  &  Const.  Co., 
79  Misc.  357,  140  N.  Y.  Supp.  429. 
Ohio. — Zwindorf  v.  Lauer,  Dayton  449. 

85.  Hawkins  v.  Boyden,  25  E.  I. 
181,  55  Atl.   324. 

86.  McPherson  v.  Greenwell,  27  R. 
L  178,  61  Atl.  175;  Murphy  v.  Guisti, 
22  R.  L  588,  48  Atl.  944. 

See  generally  the  title  "Amendments 
and  Jeofails;"  "New  Cause  of  Ac- 
tion or  Defense." 
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out  a  showinc'''  thonch  this  may  be  rcquired.^^  Q^eat  liberality  is 
allowed  in  amendincr  complaints  to  enforce  mechanic 's  lien,^«  iinlm 
some  disadvantage  will  result  to  the  adverse  party,«°  provided  the 
cause  of  action  is  not  changed  ;«^  and  even  though  the  proceeding  be 
special  the  power  to  amend  is  the  same  as  m  other  suits.'-  The  trial 
court  has  wide  discretion,  as  in  other  eases,*^  reviewable  for  abuse," 
and  mav  fix  terms  on  which  the  amendment  will  be  allowed.°=*  Amend- 
ments are  properlv  allowed  to  correct  the  description.^"  to  include 
omitted  items,*'  changing  the  form  of  action,  when  the  subject-matter 
remains  the  same;-"*  to  add  new  parties  to    the    action,^^    and    the 


87.  Haentze  v.  Brown,  193  111.  App. 

88.  Foutty  V.  Poar,  35  W.  Va.  70, 
12  S.  E.  10&6. 

89.  Colo. — Davis  v.  Johnson,  4  Colo. 
App.  545,  :i6  Pac.  887.  Mo.— Gruner  & 
Bros.  Lumb.  Co.  r.  Hartshorn-B.  R.  & 
B.  Co.,  171  Mo.  App.  6U,  154  S.  W. 
846-  Mover  v.  Schmidt,  131  Mo.  App. 
53, 'l09  S.  W.  833;  Darlington  r.  Eld- 
ridge,  88  Mo.  App.  525.  S.  C— McGee 
t.  Piedmont  Mig.  Co.,  7  S.  C.  263. 

90.  Colo. — Davis  v.  Johnson,  4  Colo. 
App.  545,  36  Pac.  887.  Del.— Wood 
&  Co.  t'.  Wilmington  Conf.  Academy,  o 
Houst.  513.  Mo.— Baltis  v.  Friend,  90 
Mo.  App.  408. 

[a]  Filing  trial  amendment  harm- 
less when  it  was  not  necessary.  Lind 
sley  V.  Parks,  17  Tex.  Civ.  App.  527, 
43  S.  W.  277.  . 

[bj  Continuance.  —  A  material 
amendment  eiititlcs  defendant  to  a 
continuance.  Downey  v.  O'Donnell,  92 
111.  559;  Link  V.  Architectural  Iron  Co., 
24  111.  551. 

91.  Ga.— Muller  Bank  Fixture  Co.  r. 
Georgia  State  Sav.  Assn.,  143  Ga.  840, 
85  e.  E.  1018;  Becker  v.  Kenney,  lo 
Ga.  App.  239,  82  S.  E.  936.  la.— Kim- 
ball r.  Bryan,  56  Iowa  632,  10  N.  W. 
218.  N.  Y. — Poerschke  r.  Horowitz,  S4 
App.  Div.  443,  82  N.  Y.  Supp.  742. 
Wis.— Lackner  r.  Turnbull,  7  Wis.  105. 

S(  0  the  title  "New  Cause  of  Action 
or  Defense." 

[a]  By  pleading  over,  defendant 
waives  change  in  cause  of  action.  Ban- 
ner Lumber  Co.  v.  Robson,  182  Mo. 
App.  Oni,  622,  16.8  S.  W.  244. 

92.  Gambling  v.  Haight,  58  N.  Y. 
623. 

93.  Colo. — Davis  r.  Johnson,  4  Colo. 
App.  54."),  :i6  Pac.  .«vs7.  Ind. — Ilillyard 
r.  Robbins,  53  Tnd.  .\pp.  107,  101  N.  E. 
34L  N.  J. — Americnn  Brick  &  Tilo 
Co.    r.    Drinkhouse,    59    N.    J.    L.    462, 
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36  Atl.  1034.  N.  Y.— Uvalde  A.  Pav- 
ing Co.  V.  City  of  New  York,  191  N.  Y. 
244,  84  N.  E.  83. 

94.  Hillyard  i\  Robbins,  53  Ind. 
App.  107,  101  N.  E.  341;  America^ 
Brick  &  Tile  Co.  v.  Drinkhouse,  69  N. 
J.   L.   462,  36   Atl.   1034. 

95.  Rugg  V.  Bassett,  101  Mich.  441, 
59  N.  W.  645. 

96.  Colo. — Martin  v.  Simmons,  11 
Colo.  411,  18  Pac.  535.  Mass.— Pollock 
i\  Morrison,  176  Mass.  83,  57  N.  E. 
326;  Buck  r.  Hall,  170  Mass.  419,  49 
N.  E.  658.  Wis. — Brown  r.  La  Crosso 
Gas  Light  &  Coke  Co.,  16  Wis.  555. 

97.  Haentze  v.  Brown,  193  111.  App. 
288. 

98.  Del.— Wood  &  Co.  v.  Wilming- 
ton Conf.  Academy,  5  Houst.  513.  G*. 
Dunning  t\  Stovafl,  30  Ga.  444.  Miss. 
Prairie  Lodge  r.  Smith,  58  Miss.  301; 
Duff  v.  Snider,  54  Miss.  245;  Weathers- 
by   V.  Sinclair,  43  Miss.  189. 

[a]  But  not  after  argument  on  gen- 
eral demurrer.  Wuod  c<:  to.  r.  Wil- 
mington Conf.  Academy,  5  Houst. 
(Del.)    513. 

lb]  Plaintiff  may  abandon  the  lien 
and  by  amondment  convert  tlie  pro- 
ceeding into  an  ordinary  action  for 
debt.     Dunning  V.  Stovall",  30  Ga.  444. 

99.  Ark. — Simpson  r.  Black  Lbr. 
Co.,  114  Ark.  4(i4,  172  S.  W.  883.  Minn. 
Wheaton  v.  Berg,  50  Minn.  525,  52  N. 
W.  926.  Okla. — Union  Bond  &  Inv. 
Co.  V.  Bernstein,  40  Okla.  527,  139  Pac. 
974.  Wis. — Challoner  i-.  Howard,  41 
Wis.  355. 

After  time  for  filing  suit  lias  ex- 
pired, see  su]>ra,  \''II1,  C,  4. 

[a  1  A  general  statute  against  delay 
to  bring  in  new  ji.Trties  by  amendment, 
does  not  apply  to  mechanic's  lien  cases, 
where  a  dismissal  as  to  the  part.v  not 
served  wouUl  be  a  bar  to  a  recovery 
on  the  lien.  Schulenberg  v,  Werner,  6 
Mo.  App.  292. 
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like.*  A  prayer,^  or  verification^  may  be  added.  A  substitution  of 
parties  has  been  allowed  in  some  cases,^  though  it  is  generally  not 
proper.^ 

2.  When  Made.  —  When  the  opposing  party  was  not  misled,  the 
amendment  has  been  allowed  on  the  trial,^  at  the  close  of  the  evi- 
dence/ after  motion  for  nonsuit,^  or  even  after  judgment;^  or  though 
the  statutory  period  for  filing  suit  has  expired.^° 

Amendment  may  be  made  after  appeal  where  there  is  a  trial  de 
novo.** 

3,  Amendment  to  Filed  Claim.  —  By  statute  in  several  states  the 
filed  claim  of  lien  may  be  amended,  upon  application  to  the  court,  in 
the  lien  action, ^^  within  the  court's  discretion.*^  The  same  liberality 
as  in  the  amendment  of  pleadings  is  usually  observed.**  It  has  been 
held  that  the  amendment  may  be  made  after  the  time  to  file  the  lien 


1.  D.  C. — Emack  v.  Rushenberger,  8 
App.  Cas.  249.  Fla. — Hathorne  v.  Pan- 
ama Park  Co.,  44  Fla.  194,  3:2  So.  812, 
103  Am.  St,  Rep.  138.  Mass.— Dodge 
V.  Hall,  168  Mass.  485,  47  N.  E.  110; 
Batchelder  v.  Hutchinson,  161  Mass. 
462,  37  N.  E.  452. 

[a]  An  amendment  to  the  pleading 
cannot  cure  an  infirmity  in  the  notice 
of  lien.  Uvalde  A.  Paving  Co.  v.  City 
of  New  York,  191  N.  Y.  2,44,  84  N.  E. 
83. 

2.  Zide  V.  Scheinberg,  114  N.  Y. 
Supp.  41. 

3.  Neal  v.  Davis  Foundry  &  Mach. 
Wks.,  131  Ga.  701,  63  S.  E.  221;  Pra- 
ther  Eng.  Co.  V.  Detroit  F.  S.  Ry.,  152 
Mich.  582,  5S5,  116  N.  W.  376. 

4.  Ga. — See  Becker  v.  Kenney,  15 
Ga.  App.  239,  8.2  S.  E.  936.  Miss. 
Prairie  Lodge  v.  Smith,  58  Miss.  301. 
N.  J.— Washburn  v.  Burns,  34  N.  J.  L. 
18. 

5.  Ga. — Jennings  v.  Huggins,  125 
Ga.  338,  54  ,S,  E.  16'9.  Mich.— -See 
Kilby  Mfg.  Co.  v.  Circuit  Judge,  138 
Mich.  277,  101  N.  W.  522.  N.  J. 
Bartley  v.  Smith,  43  N.  J.  L.  3>21.  N.  Y. 
Spence  v.  Griswold,  23  Abb.  N.  C. 
2.39,  7  N.  Y.  Supp.  145. 

See  generally  the  title  "New  Cause 
of  Action  or  Defense." 

6.  Poerschke  v.  Horowitz,  84  App. 
Div.  443,  82  N.  Y.  Supp.  742; 
Baumbaeh  Co.  v.  Laube,  99  Wis.  171, 
74  N.  W.  96;  Edleman  v.  Kidd,  65  Wis. 
18,  26  N.  W.  116. 

7.  U.  S.— Phelps  Lbr.  'Co.  v.  Mc- 
Donough  Mfg.  Co.,  202  Fed.  445,  120 
C.  C.  A.  551.  Oolo.— Martin  v.  Sim- 
mons, 11  Colo.  411,  18  Pac.  535.  Kan. 
Southwestern  Paint  &  Wall  Paper  Co. 


r.  Perkins,  90  Kan.  72::,  136  Pac.  324. 
Mass.— Dodge  v.  Hall,  IC'S  Mass.  435, 
47  K  E.  110;  Brosnan  v.  Trulson,  164 
Mass.  410,  41  N.  E.  660.  Moi— Baltis 
r.  Friend,  90  Mo.  App.  408. 

8.  San  Pedro  Lumb.  Co.  r.  Schroe- 
ter,  156  Cal.  158,  103  Pac.  8'88;  Chris- 
ten son  Lumb.  Co.  V.  Buckley,  17  Cal. 
App.  37,  118  Pac.  466. 

9.  Meyer  v.  Schmidt,  130  Mo.  App. 
333,  109'  S.  W.  8.3'2. 

10.  Smalley  v.  Northwestern  Terra 
Cotta  Co.,  113  Mich.  141,  71  N.  W. 
466;  Witte  v.  Meyer,  11  Wis.  296.  But 
see  supra,  VIII,  C,  3. 

Bringing  in  new  parties  after  time 
for  filing   suit,  see  supra,   VIII,   C,  4. 

11.  Shaffner  v.  Leahy,  21  Mo.  App. 
110.  See  1  Standard  "Proc.  887;  18 
Standard  Proc.  316,  321. 

12.  N.  J. — American  Brick  &  Tile 
Co.  V.  Drinkhouse,  59  N.  J.  L.  462,  36 
Atl.  1034.  Okla.— El  Reno  Elect.  Lt. 
&  Tel.  Co.  V.  Jennison,  5  Okla.  759,  50 
Pac.  144.  Wis. — Sherry  v.  Madler,  123 
Wis.  631,  101  N.  W.  1095;  Lentz  v. 
Eimermann,  119  Wigi.  492,  97  N.  W. 
181;  Kerriek  v.  Ruggles,  78  Wis.  274, 
47  N.  W.  437. 

13.  American  Brick  &  Tile  Co.  u. 
Drinkhouse,  59  N.  J.  L.  462,  .36  Atl. 
1034;  Alberti  v.  Moore,  20  Okla.  78, 
93  Pac.  543,  14  L.  R.  A.  (N.  S.)   1036. 

[a]  The  discretion  of  the  trial  jus- 
tice is  subject  to  review.  American 
Brick  &  Tile  Co.  v.  Drinkhouse,  59  N. 
J.  L.  462,  36  Atl.  1034. 

14.  U.  S.— Phelps  Lumb.  Co.  v.  Mc- 
Donough  Mfg.  Co.,  202  Fed.  445,  120 
C.  C.  A.  551.  Okla.  —  Blanshard  v. 
Schwartz,  7  Okla.  23,  54  Pac.  303. 
Wash. — Brace  &  Hergert  Mill  Co.  v. 
BuxbanJi,  87  Wash.  356,  151  Pac.  803. 
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has  expired.^''  111011011  there  is  authority  to  the  contraiy.*^ 

XIII.  PROCESS  OR  NOTICE. —  A.  Ix  General." —  Service  of 
process  or  notice  is  necessary,  as  to  all  parties  to  be  bound  by  the 
proceeding.^^  The  lien  act  of  some  states  provides  a  special  form  of 
procedure  as  to  notice  in  mechanic's  lien  foreclosures/'-*  and  these  must 
be  complied  with;-"  but  in  the  absence  of  such  statutory  regulation  the 
general  rules  apply."^  Where  the  statute  specially  fixes  a  return  day, 
the  writ  cannot  be  issued  to  an  earlier  day."  A  speeial  form  of  sum- 
mons is  sometimes  provided,-'  and  this  may  be  amended  if  it  fails  to 
conform  to  the  statute.^* 

Appearance    waives  informalities  in  summons  and  service.^'* 

13.    {Substitute  Service.  —  Substituted  service  is  generally  sufficient 


15.  El  Reno  Elect.  Lt.  &  Tel.  Co.  v. 
Jennison,  5  Okla.  75i»,  50  Pac.  144. 

[a]  Otherwise  the  statutes  were 
meaningless,  since  if  the  time  had  not 
expired,  the  claimant  might  file  a  new 
claim.  El  Reno  Elect.  Lt.  &  Tel.  Co.  v. 
Jennison,  5  Okla.  739,  50  Pac.   144. 

16.  Alfree  Mfg.  Co.  v.  Henry,  96 
Wis.  327,  71  N.  W.  370. 

17.  See  generally  the  titles  "Pro- 
cess;" "Service  of  Process  and  Pa- 
pers." 

18.  Colo.— Branham  v.  Nye,  9  Colo. 
App.  19,  47  Pae.  402.  Md.— McKim  v. 
Mason,  3  Md.  Ch.  18G,  212.  Minn. 
Smith  V.  Ilurd,  50  Minn.  503,  52  N.  W. 
922,  3&  Am.  St.  Rep.  66L.  Wash. 
City  Sash  &  Door  Co.  v.  Bunn,  90 
Wash.   (>G9,   156   Pac.   8.54. 

[al  There  is  no  such  unity  of  in- 
terest between  the  legal  owner  and  a 
lienholder,  as  makes  either  the  rejjrc- 
sontative  of  the  other  so  as  to  make 
service  of  summons  on  one  equivalent 
to  service  on  the  other.  Smith  r. 
Hurd,  50  Minn.  503,  52  N.  W.  922,  36 
Am.  St.   Rep.   661. 

f b  1  If  record  does  not  show  de- 
fendant was  a  necessary  party,  as  be- 
tween the  other  parties  it  is  imma- 
terial whether  process  was  served  on 
him.  Branham  r.  Nye,  9  Colo.  App. 
19,   47   Pac.   402. 

fc]  Service  of  the  citation  may  be 
waired  by  attorney,  if  done  within 
the  time  for  service.  Hawkins  V.  Boy 
den,  25  R.  I.  181,  .5^5  Atl.  324. 

19.  Colo. — See  Barnes  v.  Colorado 
Springs  &  C.  C.  Dist.  R.  Co.,  42  Colo. 
461,  94  Pac.  570.  Mass. — Holmes  r. 
Humphreys,  187  Mass.  513,  73  N.  E. 
6&8;  .Tames  r.  Van  Horn,  39  N.  .T.  L. 
353.  Pa. — O'Kanc  r.  Murray,  25  Pa. 
Dist.  87;  Barnes  r.  Wright,  2  Whart. 
193.     R.  I. — Vickerie  v.  Spencer,  9  R. 
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I.  585.  S.  C— Oliver  V.  Fowler,  22  S. 
C.  534;  Tennev  v.  Anderson  Water,  L/. 
Sc  P.  Co.,  67  S.  C.  11,  4;3  S.  E.  Ill; 
Johnson  v.  Frazee,  20  S.  C.  500. 

[a]  Owner  may  be  cited  in  two 
ways, — first  by  summons  and  petition; 
second  by  petition,  without  summons, 
and  on  order  of  court  giving  notice  to 
the  owner.  Oliver  v.  Fowler,  22  S.  C. 
534. 

20.  Del. — Carswell  v.  Patzowski,  3 
Penne.  5:t3,  53  Atl.  54.  Md. — Plummer 
V.  Eckenrode,  50  Md.  225.  Pa.— O'Kano 
V.  Murray,  25  Pa.  Dist.  87.  R.  I. 
Vickerie  r.  Spencer,  9  R.  I.  585. 

21.  Decker  v.  Mvles,  4  Colo.  558; 
Kelly  V.  Gilbert,  78*  Md.  431,  28  Atl. 
274. 

22.  East  Stroudsburg  Lumb.  Co.  v. 
Ottenheimer,  4  Pa.  Dist.  730;  Stocker 
V.  Wood,  14  Lane.  Bar  (Pa.)   79. 

23.  Menzel  v.  Tubbs,  51  Minn.  364, 
367,  53  N.  W.  653,  1017,  17  L.  R.  A. 
815;  Cornell  V.  JMatthews,  27  N.  J. 
L.  522. 

24.  Richardson  v.  Hickman,  32  Ark. 
406;   Cornell  v.  Matthews,  27  N.  J.  L. 

goo 

fa]  Error  does  not  render  summons 
void  if  it  does  not  affect  any  substan- 
tial right  of  the  defendant.  Richard- 
son  v.  Hickman,  32  Ark.  406. 

25.  Smith  V.  Collotv,  69  N.  J.  L. 
365,  55  Atl.  805;  Cornell  i".  Matthews, 
27   N.  J.    L.  522. 

fa]  Appearance  in  original  case 
does  not  inure  to  benefit  of  other  com- 
j'lainants  or  cross-complainants.  City 
Sash  &  Door  Co.  i\  Bunn,  90  Wash.  G69, 
15()  Pac.  854. 

fb]  A  general  judgment  is  proper 
when  a  nonresident  appears  after  sulv 
stitute  service  has  been  made.  Smith 
f.  Colloty,  69  N.  J.  L.  365,  55  Atl. 
805. 
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to  support  a  judgment  against  the  property^^  if  authorized  by  stat- 
ute,^^  but  not  in  personam.^^  Substituted  service  must  be  made  strict- 
ly as  provided  by  statute,-^  and  the  return  must  show  complete  com- 
pliance or  it  will  not  support  a  default.^'* 

C.  Publishing  Notice  op  Pendency  of  Suit.^^  —  Publication  of 
notice  of  suit  is  required  in  a  few  states,^^  i^^j;  failure  to  publish  does 
not  deprive  the  court  of  jurisdiction  to  foreclose  upon  the  property 
involved,^^  nor  affect  the  rights  of  those  who  are  parties  to  the  suit.^* 
It  will  be  presumed  there  are  no  other  claimants  to  be  notified  unless 
a  showing  is  made  to  the  contrary  f^  and  if  others  are  shown  to  exist, 
the  court  "vxill  order  them  to  be  notified.^^ 

XIV.  TRIAL  AND  DETERMINATION.  —  A.  In  General. 
The  trial  of  mechanic's  lien  foreclosures  proceeds  as  in  other  cases" 


26.  U.  S.— Heidritter  v.  Elizabeth 
Oil-Cloth  Co.,  112  U.  S.  294,  300,  5 
Sup.  Ct.  135,  28  L.  ed.  729;  Pennoyer 
V.  Neff,  95  U.  S.  714,  24  L.  ed.  565. 
111. — Mueller  Lumb.  Co.  v.  Bollinger, 
160  111.  App.  402.  N.  M.— Genest  v. 
Las  Vegas  Masonic  Bldg.  Assn.,  11 
N.  M.  251,  67  Pae.  743.  N.  C— Bern- 
hardt V.  Brown,  118  N.  C.  700,  24  S. 
E.   527,   36   L.   E.   A.   402. 

27.  Miss. — Falconer  v.  Frazier,  7 
Smed.  &  M.  235.  Mo. — Lecoutour  v. 
Peters,  57  Mo.  App.  449.  Teun. 
Brown  v.  Brown,  2  Sneed  431. 

[a]  A  resident  of  the  state  may  be 
served  by  publication  in  rem  proceed- 
ings, by  authority  of  the  statute.  Bern- 
hardt V.  Brown,  118  N.  C.  700,  24  S. 
E.  527,  36  L.  R.  A.  402. 

28.  Colo. — Davis  v.  Mouat  Lumb. 
Co.,  2  Colo.  App.  381,  31  Pac.  187.  Ga. 
GriiEn  Bros.  v.  Gainesville  Iron  Wks., 
144  Ga.  840,  88  S.  E.  201.  Mont. 
Richards  v.  Lewisohn,  19  Mont.  128, 
47  Pac.  645.  N.  J.— Smith  v.  Colloty, 
69  N.  J.  L.  365,  55  Atl.  805.  N.  M. 
Genest  v.  Las  Vegas  Masonic  Bldg. 
Assn.,  11  N.  M.  251,  67  Pac.  743. 

But  see  Gould  v.  Garrison,  48  111. 
258. 

29.  Colo.— Sayre-Newton  Lumb.  Co. 
V.  Park,  4  Colo.  App.  48i2,  36  Pac.  445; 
Davis  V.  Mouat  Lumb.  Co.,  2  Colo. 
App.  381,  31  Pac.  187.  Minn.— Gilmore 
V.  Lampman,  86  Minn.  493,  90  N.  W. 
1113,  91  Am.  St.  Rep.  376.  Mo.— Mur- 
dock  V.  Hillyer,  45  Mo.  App;  287;  Mc- 
Kelvey  v.  Wonderly,  26  Mo.  App.  631. 
K.  L — Vickerie  v.  Spencer,  9  R.  I.  585. 

[a]  Notice  must  show  details  of 
lien  in  conformity  to  the  statutory  re- 
quirements. McKelvey  v.  Wonderly, 
26  Mo.  App.  631. 


30.  Russell  V.  Grant,  122  Mo.  161, 
26  S.  W.  958,  43  Am.  St.  Rep.  563. 

31.  Publishing  summons  to  contrac- 
tor where  he  is  a  necessary  party,  see 
supra,  XI,  C,  3,  a. 

32.  U.  S.— United  States  v.  United 
Surety  (Co.,  226  Fed.  985;  United  States 
V.  United  Surety  Co.,  19i2  Fed.  992. 
Mass. — Sexton  v.  Weaver,  141  Mass. 
273,  278,  6  N.  E.  367.  Nov.- Lonkey 
V.  Wells,  16  Nev.  271;  Skyrme  v.  Oc- 
cidental Mill.  &  Min.  Co.,  8  Nev.  219; 
Elliott  V.  Ivers,  6  Nev.  287.  Utah. 
Elwell  V.  Morrow,  28  Utah  278,  78  Pac, 
605;  Sandberg  v.  Victor  Gold  &  S.  Min. 
Co.,  24  Utah  1,  06  Pac.  360. 

[a]  After  publication  of  notice,  all 
liens  not  presented  are  deemed  waived. 
Skyrme  iK  Occidental  Mill.  &  Min.  Co., 
8  Nev.  219. 

33.  United  States  v.  United  Surety 
Co.,  192  Fed.  992;  Lonkey  v.  Wells, 
16  Nev.  271. 

[a]  When  defendant  is  not  shown 
to  be  prejudiced,  failure  to  publish 
notice  is  not  fatal.  Sandberg  v.  Victor 
Gold  &  Silver  Min.  Co.,  24  Utah  1,  66 
Pae.   360. 

34.  Md. — McKim  v.  Mason,  3  Md. 
Ch.  186,  212.  Nev.— Lonkey  v.  Wells, 
16  Nev.  271;  Hunter  &  Co.  v.  Truckee 
Lodge,  14  Nev.  24;  Elliott  v.  Ivers,  6 
Nev.  287.  Utah.— -Sandberg  v.  Victor 
Gold  &  a  Min.  Co.,  24  Utah  1,  69 
Pac.  360. 

35.  Lonkey  v.  Wells,  16  Ner.  271; 
Sandberg  v.  Victor  Gold  &  S.  Min.  Co., 
24  Utah  1,  66  Pac.  360. 

36.  Lonkey  v.  Wells,  16  Nev.  271; 
Sandberg  v.  Victor  Gold  &  S.  Min.  Co., 
24  Utah  1,  66  Pac.  360. 

37.  Clear  Creek,  C.  G.  &  S.  Min. 
Co,  V.  Root,  1  Colo.  374.  See  generally 
the  title  " Trial" 
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except  as  sppcial'iv  provided  by  statute."*'  Notice  of  trial  should  be 
given  as  in  ordinarv  actions."^  On  reversal  of  a  jud<,Miient  for  lack 
of  a  necessary  partv,  the  parties  may  l)e  pirniitted,  if  they  elect,  to 
proceed  to  a  hearing  on  the  record  already  made,""'  tendering  such 
additional  evidence  as  they  may  desire.''^  ,  .     v 

B.  Dn.iGENCE  IN  Prosecuting  Cl.um  to  Judgment.  —  The  plaintu. 
is  bound  to  prosecute  his  case  in  good  faith  and  with  reasonable 
dili'^enci-  in  order  to  preserve  his  lien^-  as  against  person/,  subsequently 
deaHng  with  the  property  without  notice.''^  Statutes  requiring  the 
claim  to  be  reduced  to  judgment  within  a  given  period  must  be  com- 
plied  with,"  but  a  statute  controlling  the  time  of  commencement  of 
the  action  will  not  be  construed  to  require  that  the  claim  be  prosecuted 
to  judtrment  ^^^thin  the  time  specified."'^  Wliere  the  statute  does  not 
detVnuine  tlie  matter,  whether  plaintiff's  laches  would  justify  dismissal, 
is  within  the  court's  discretion,"*"  subject  to  review  for  abuse.*^ 

C.  Effect  op  Dismissal  of  Original  Claimant's  Suit  on  Claims 
OP  Others.  —  That  the  original  plaintiff's  claim  fails,  or  is  adjusted, 


[a]  The  owner  may  be  compelled 
to  produce  the  original  contract,  and 
disclose  fully  his  payments  and  trans- 
actions under  it.  Doyle  v.  Munster, 
27  111.  App.   130. 

38.  Johnson  V.  Algor,  66  N,  J.  L. 
363,  47  Atl.  571. 

39.  Gilbert  V.  Croshaw,  178  111. 
App.  10;  Halpin  V.  Mutual  Brew.  Co., 
91  Hun  220,  .36  N.  Y.  Supp.  151. 

40.  Godfrey  Lbr.  Co.  v.  Kline,  160 
Mich.  565,  12.5  N.  W.  682;  Eberle  V. 
Drennan,  40  Okla.  59,  136  Pac.  162,  51 
L.  K.  A.   (N.  S.)   68. 

41.  Eberle  v.  Drennan,  40  Okla.  59, 
136  Pac.  162,  51  L.  E.  A.  (N.  S.) 
68. 

42.  Ala..— Young  &  Co.  v.  Stoutz  & 
Co.,  74  Ala.  574.  Del.— Peninsular 
Lumb.  Co.  r.  Fehrcnbach,  1  Marv.  OS, 
37  Atl.  3S,  1  Hardosty  84.  Idaho. 
Shaw  V.  Martin,  20  Idaho  16S,  117 
Pac,  853.  111. — Ilorrinpton  V.  MeCol- 
lum,  73  111.  476.  Ky.— Petree  v.  Bell, 
2  Bush  58;  Erhnian  r.  Kendrick,  1 
Met.  146. 

[a]  Priority  over  another  lien  may 
"be  lost  by  unnecessary  delay  in  proso- 
cutinu  suit.  Young  &  Co.  V.  Stoutz  & 
Co.,  74  Ala.  574. 

43.  Erhman  v.  Kendrick,  1  Met. 
(Ky.)  146;  Glass  v.  Zachow,  156  Wis. 
21,' 145  N.  W.  236. 

44.  N.  J. — •Buchanon  &  Smock  Lbr. 
Co.  r.  Doufrherty,  88  N.  .1.  L.  356,  06 
Atl.  663;  Knnis  r.  Eden  Mills  Paper 
Co.,  65  N.  J.  L.  577,  48  Atl.  610.  N.  Y. 
Benton    r.    Wick  wire,    54    N.    Y.    226; 
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Dart  V.  Fitch,  23  Ilun  361.  Pa.— Hun- 
ter V.  Lanning,  76  Pa.  25;  Howes  & 
Bros.  V.  Dolan,  9  Pa.  Super.  586,  44  W. 
N.  C.  62. 

fa  I  The  court  may  extend  time  (1) 
under  the  tcrins  of  some  statutes 
(Buclianon  &  Smock  Lumb.  Co.  v. 
Douirherty,  88  N".  ,J.  L.  356,  96  Atl. 
663),  (2)  but  not  under  others.  Dart 
V.  Fitch,  23  Hun  (N.  V.)   .1(^1. 

fb]  In  case  of  receivership  of  the 
property,  judgment  need  not  bo  rend- 
ered within  the  ])rescribed  period,  as 
it  would  bo  useless.  Ennis  V.  Eden 
IMills  Paper  Co.,  G3  N.  J.  L,.  577,  48 
Atl.   610. 

[c]  Outside  acts  of  estoppel  will 
not  dispense  with  due  prosecution  of 
the  suit.  Hunter  v.  Lanning,  76  Pa. 
25. 

[d]  Where  verdict  Is  obtained  in 
time,  but  a  pending  rule  for  new  trial 
delays  entry  of  ,iu<lgment,  it  may  bo 
entered  after  expiration  of  period,  on 
discliarging  the  rule.  Howes  &  Bros. 
r.  Dolan,  9  Pa.  Super.  586,  44  W.  N. 
C.   62. 

45.  Minn. — North  SKar  Iron  Works 
Co.  15.  Strong,  33  Minn.  1,  21  N.  W. 
740.  Neb. — Green  r.  Sanford,  34  Neb. 
:u]:\,  51  N.  W.  967.  N.  Y.— Fox  v. 
Kidd,  77  N.  Y.  489.  Wash.— Pacific 
Mfg.  Co.  V.  Brown,  8  Wash.  347,  36 
Pac.  273. 

46.  Shaw  V.  Martin,  20  Idaho  168, 
117  Pac.  St")3. 

47.  Murray  v.  Gleeson,  100  Cal.  511, 
3.-)  Pac.  88;  Carpentier  v.  Minturn,  39 
Cal.  450. 
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does  not  affect  the  right  of  the  other  parties  to  proceed  to  judgment 
on  their  claims.*^ 

D.  Right  to  Jury  Trial.*^  —  An  action  brought  simply  ^nd  solely 
to  enforce  a  mechanic 's  lien  is  not  one  in  which  a  jury  is  ordinarily  de- 
mandable  under  the  usual  constitutional  provisions  for  jury  trials.'** 
"Wlien  an  action  to  foreclose  a  mechanic's  lien  is  by  suit  in  equity,  it 
is  triable  by  the  court  without  a  jury;^^  neither  party  has  a  right  to 
a  jury  trial.'^     But  issues  may  be  framed  and  sent  to  the  jury,^^ 


48.  Kan. — Johnson  v.  Keeler,  46 
Kan.  304,  26  Pac.  728;  Eice  v.  Simp- 
son, 26  Kan.  143.  Mass. — Dewing  v. 
Congregational  Society,  13  Gray  414. 
Minn. — Sandberg  v.  Palm,  53  Minn. 
252,  54  N.  W.  1109;  Burns  V.  Phinney, 
53  Minn.  431,  55  N.  W.  540.  Nev. 
Elliott  V.  Ivers,  6  Nev.  287.  N.  Y. 
Morgan  v.  Stevens,  6  Abb.  N.  C.  356; 
Hill  V.  Flatbush  Consumers'  lee  Co., 
143  App.  Div.  559,  127  X.  Y.  Supp. 
961;  Wilson  v.  Niagara  Citv  Land  Co., 
79  Hun  162,  29  N.  Y.  Supp.  517,  61 
N.  Y.  Supp.  374.  Pa.— Noar  v.  Gill. 
Ill  Pa.  4S8,  4  Atl.  552.  W.  Va.— Cent. 
City  Brick  Co.  v.  Norfolk  &  W.  R.  Co., 
44  W.   Va.   286,  28  S.   E.  926. 

[a]  Thougli  plaintiff 's  claim  is 
barred,  other  parties  brought  in  be- 
fore limitation  has  run,  are  not  af- 
fected. Sandberg  v.  Palm,  53  Minn. 
252,  .54  N.  W.  1109;  Burns  V.  Phinnev, 
53  Minn.  431,  55  N.  W.  540. 

[b]  The  action  is  deemed  that  of 
each  party  joined,  when  the  statute  re- 
quires the  joinder  of  all  lien  claimants. 
Wilson  r.  Niagara  Citv  Land  Co.,  79 
Hun  162,  29  N.'  Y.  Supp.  517,  61  N.  Y. 
St.  374;  Noar  v.  Gill,  111  Pa.  448, 
4  Atl.  552. 

49.  See  generally  the  title  "Juries 
and  Jurors." 

50.  Dak.— Gull  River  Lumb.  Co.  v. 
Keefe,  6  Dak.  160,  41  N.  W.  743;  Me- 
Cormack  v.  Phillips,  4  Dak.  506,  34  N. 
W.  39.  Fla.— Mills  r.  Britt,  56  Fla. 
839,  47  So.  799;  Hathorne  v.  Panama 
Park  Co.,  44  Fla.  194,  32  So.  812,  103 
Am.  St.  Rep.  138.  HI.— Turnes  v. 
Brenckle,  249  111.  394,  94  N.  E.  495. 
Mass. — Ward  v.  Edmunds,  110  Mass. 
340.  S.  C— Metz  v.  Critcher,  83  S.  C. 
3f>6,  65  S.  E.  394.  Va.— Pairo  r.  Beth- 
ell,  75  Va.  8(25.  Wis. — See  Warren- 
Webster  &  Co.  V.  Beaumont  Hotel  Co., 
151   Wis.  1,  138  N.  W.  102. 

[a]  Where  a  new  right  is  created, 
and  a  iurv  trial  is  not  provided,  the 
lien  may  be  enforced  in  chancery  in 
the  regular  course  of  proceedings  with- 


out a  jury.  Hathorne  v.  Panama  Park 
Co.,  44  Fla.  194,  32  So.  812,  103  Am. 
St.  Rep.  138. 

[b]  The  whole  case  is  not  to  be 
submitted  to  a  .jury  as  in  ordinary  civil 
actions,  but  questions  of  fact  may  be 
submitted  on  an  issue  framed,  or  other- 
wise as  the  court  may  order.  Ward  v. 
Edmunds,  110  Mass.   340. 

51.  Mich. — Willard  r.  Magoon,  30 
Mich.  273.  N.  Y.— Schilling'er  Fire- 
Proof  Cement  &  A.  Co.  v.  Arnott,  152 
N.  Y.  584,  46  N.  E.  956;  Kenney  v. 
Apgar,  93  N.  Y.  539.  Wash.— Powell 
V.  Nolan,  27  Wash,  ai'8,  67  Pac.  712, 
68  Pac.  389. 

[a]  Statute  Giving  Jurisdiction  to 
E  q.  u  i  t  y.  —  Constitutional  provisions 
guaranteeing  a  jury  trial  where  it  was 
demandable  at  common  law,  are  not 
violated  by  a  statute  fixing  the  juris- 
diction of  mechanic's  lien  foreclosures 
in  equity.  Dak. — Gull  River  Lumb.  Co. 
V.  Keefe,  6  Dak.  160,  41  N.  W.  743. 
Fla.— Mills  V.  Britt,  56  Fla.  839,  47  So. 
799.  111.— Turnes  v.  Brenckle,  249  111. 
394,  94  N.  E.  495.  N.  Y.— Schillinger 
Fire-Proof  Cement  &  A.  Co.  v.  Arnott, 
N.  Y.  584,  46  N.  E.  956. 

52.  Cal. — iCurnow  v.  Happv  Val. 
Blue  Gravel,  etc.  Co.,  68  Cal. '262,  9 
Pac.  149.  Colo. — Selfridge  v.  Leonard- 
Heflfner  Co.,  51  Colo.  314,  117  Pac. 
158,  Ann.  Cas.  1913B,  282.  N.  Y. 
Schillinger  Fire-Proof  Cement  &  A.  Co. 
r.  Arnott,  152  N.  Y.  584,  46  N.  E.  956; 
Kenney  v.  Apgar,  93  N.  Y.  .539. 

[a]  By  statute  right  to  a  jury  trial 
may  be  given  though  foreclosure  is  ia 
equitv.  Warren-Webster  &  Co.  v.  Beu- 
mont' Hotel  Co.,  151  Wis.  1,  138  N.  W. 
102;  Baumbach  Co.  r.  Laube,  99  Wis. 
171,  74  N.  W.  96;  Bentlev  v,  Davidson, 
74  Wis.  420,  43  N.  W.  1.39. 

53.  Idaho. — Sandstrom  v.  Smith,  12 
Idaho  446,  86  Pac.  416.  N.  Y.— Schil- 
linger Fire-Proof  Cement  &  A.  Co.  v. 
Arnott,  152  N.  Y.  .5<84,  46  N.  E.  956; 
Kenney  v.  Apgar,  93  N.  Y.  539.  Va. 
Pairo  V.  Bethell,  75  Va.  825. 
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at  the  court's  discretion,'^*  and  when  so  snlimiTted  the  verdict  is  ad- 
visory only,=^=^  and  may  be  rejected  by  thi>  coiirt,'^''  or  adopted  in 
whole  or  in  part,"  as  in  other  chancery  proeeedingrs.^s  i^  some  juris- 
dictions the  mere  fact  that  a  personal  judgment  is  permitted  to  be 
rendered  in  such  cases  does  not  change  or  affect  the  character  of  the 
action,^^  but  others  hold  that  where  chancery  courts,  by  statutory 
provision,  also  render  a  personal  judgment  for  the  debt,  the  defend- 
ant is  entitled  to  a  jury  trial  on  this  issue.^°  The  mere  fact  that  a 
legal  cross  demand  is  made  in  an  equity  suit  does  not  entitle  the  de- 
fendant to  a  jury,"  unless  the  equitable  right  depends  upon  the  de- 
termination of  the  legal  issues  so  raised.*^-     Where  the  parties  have 


See  14  Standard  Proc.  526, 

54.  U,  S.— Idaho  &  Oregon  Land 
Imp.  Co,  V.  Bradbury,  132  U.  S,  509, 
10  Sup.  Ct,  177,  33  L.  ed.  433,  Colo. 
Bradbury  v.  Butler,  1  Colo,  App.  430, 
29  Pac.  463.  Dak. — McCormack  v. 
Phillips,  4  Dak,  506,  34  N,  W.  39. 
Idaho.— Jensen  v.  Bumgarner,  25  Idaho 
355,  137  Pac.  529;  Sandstrom  V.  Smith, 
12  Idaho  446,  86  Pac.  416,  Wash, 
Wheeler  v.  Ralph,  4  Wash.  617,  30 
Pac,  709. 

55.  Idaho. — Sandstrom  v.  Smith,  12 
Idaho  446,  86  Pac.  416.  lU.— ^^harkey 
V.  Miller,  69  111.  560,  Mich.— Willard 
t/.  Magooti,  30  Mich.  273.  Mont.— Cook 
V.  Gallatin  R.  R.  Co.,  28  Mont.  340, 
72  Pac.  678. 

[a]  On  issues  submitted  without  re- 
quest the  answers  are  only  advisory, 
though  binding,  by  statute,  if  submit- 
ted on  request  of  a  party.  Bartlett  v. 
Clough,  94  Wis.  196,  68  N.  W.  875; 
Huse  r.  Washburn,  59  Wis.  414,  18  N. 
W,  341, 

56.  Idaho  &  Oregon  Land  Imp.  Co. 
V.  Bradbury,  132  U,  S.  509,  10  Sup. 
Ct,  177,  33  L.  ed.  433;  Selfridge  v. 
Leonard-IlefiFner  Co.,  51  Colo.  314,  117 
Pac.  158,  Ann.  Cas,  1913B,  282;  Peck 
I.  Farnham.  24  Colo.   1+1,  49  Pac.  364. 

[a]  Verdict  need  not  be  formally 
set  aside  before  entering  a  decree  not 
in  conformity  to  it.  Idaho  &  Oregon 
Land  Imp.  Co.  v.  Bradburv,  132  U.  S. 
509,  10  Sup.  Ct.  177,  33  L.  ed.  433. 

57.  .Jensen  v.  Bumgamer,  25  Idaho 
355,  137  Pac,  529;  Sandstrom  r.  Smith, 
12  Idaho  446,  86  Pac.  416;  Sharkey  v. 
Miller,  09  111.  560. 

58.  Sharkey  v.  Miller,  69  111.  560. 
See  14  Staxdard  Proc.  536,  ct  seq. 

59.  U,  S.— Davis  r.  Alvord,  94  U. 
S.  545,  24  L.  ed.  283.  Colo.— Self- 
ridge ".  Leonard-IIeffner  Co.,  51  Colo. 
314,    117    Pnc.    158,   Ann,  €as,    1913B, 
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282,     Dak, — Gull   River  Lumb.   Co.  v. 
Keefe,  6  Dak.  160,  41  N,  W,  743, 

[a J  The  owner  who  is  not  person- 
ally liable,  cannot  demand  a  jury  trial, 
since  as  to  him  the  proceeding  is 
purely  equitable.  Coghlan  r.  Quartar- 
aro,  15  Cal.  App.  662,  115  Pac.  664. 

60,  Idaho. — Sandstrom  v.  Smith,  12 
Idaho  446,  86  Pac,  416;  Robert.son  v. 
Moore,  10  Idaho  115,  77  Pac.  218.  HI. 
Turnes  v.  Brenckle,  249  111.  394,  94 
N.  E.  495.  N.  Y.— Steuerwald  v.  Gill, 
85  App.  Div.  605,  83  N,  Y.  Supp, 
396;  Deane  Steam  Pump  Co.  v.  Clark, 
84  App.  Div.  450,  82  N.  Y.  Supp.  902; 
Hawkins  v.  Mapes-Reeve  Const.  Co.,  82 
App.  Div.  72,  81  N,  Y.  Supp.  794,  af- 
firmed  in  178  N.  Y.  236,  70  N.  E.  783 
Wash. — Pacific  Iron  &  vStcel  Wks,  v. 
Goerig,  55  Wash.   149,  104  Pac.  151. 

See  16  Standard  Proc.  897. 

[a]  In  New  York  two  methods  of 
securing  jury  trial,  are  available;  1st, 
by  having  issues  settled  and  trieil  by 
.Tury  in  advance  of  trial  at  Special 
Term;  2nd,  by  trying  validity  of  lien 
at  Special  Term  first,  with  an  inter- 
locutory .judgment  if  invalid,  and 
sending  issues  on  which  the  perscmal 
.iudgment  depends,  to  the  Trial  Term. 
Steuerwald  v.  Gill,  85  App.  Div.  605, 
83  N.  Y,  Supp.  .396;  Deane  Steam 
Pump  Co.  f.  Clark,  84  App.  Div.  450, 
82  N,  Y.  Supp.  902;  Hawkins  r.  Ma]ies- 
Reeve  Const.  Co.,  82  App,  Div,  72,  81 
N,  Y,  Supp.  794. 

61.  Selfridge  V.  Leonard-Hefifner 
Co.,  51  Colo.  314,  117  Pac.  158,  Ann, 
Cas.  191 3B,  282;  Eisenbeis  r.  Wake- 
man,  3  Wash.  534,  28  Pac.  923;  Kilr 
roy  r,  Mitchell,  2  Wash.  407,  26  Pac. 
8G5.    See  16  Standard  Proc.  8S4,  S85. 

62.  Sandstrom  V.  Smith,  12  Idaho 
446,  86  Pac.  4iie.  See  16  Standaed 
Proc.  885. 
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a.  right  to  a  jury  trial,  the  verdict  is,  of  course,  conclusive.^^  A  jury 
trial  may  be  waived  by  implication,  as  in  other  cases,^*  and  is  regarded 
as  waived  unless  the  request  therefor  is  seasonably  made.'"'^ 

E„  Presumptions  and  Burden  of  Proof.  —  1.  Presumptions."^ 
The  usual  presumptions  relative  to  the  validity  of  contracts  apply  in 
mechanic's  lien  cases.^^  There  are  also  certain  presumptions  peculiar 
to  this  form  of  action.^^  Where  materials  are  furnished  for  use  in 
a  particular  building,  it  will  be  presumed,  unless  something  appears 
to  show  a  contrary  intent,  that  the  sale  was  miade  on  the  security  af- 
forded by  the  property  into  which  the  materials  entered  ;^^  and  when 
a  materialman  furnishes  suitable  materials  to  a  person  he  knows  is 
erecting  a  building,  the  law  presumes  they  were  furnished  for  that 
building.^°  If  no  terms  have  been  agreed  on  in  the  sale  of  materials, 
the  presumption  is  the  sale  was  to  have  been  for  cash.'^^ 

2.  Burden  of  Proof.  —  The  burden  of  proof  is  neither  greater  nor 
less  in  a  foreclosure  at  law  than  in  a  proceeding  in  equity. '^^     The 


63.  Dak.' — McCormacI:  v.  Phillips, 
4  Dak.  50'6,  34  N.  W.  39,  Mass.— Burke 
V.  Coyne,  188  Mass.  401,  74  N.  E.  942. 
Wis. — Baunibach  Co.  v.  Laube,  99  Wis. 
171,  74  N.  W.  96;  Bartlctt  V.  Clough, 
94  Wis.  196,  68  N.  W.  875. 

[a]  Where  parties  stipulate  for 
jury  trial,  the  verdict  is  binding, 
though  the  procedure  is  not  in  accord 
with  the  regular  practice.  McCormack 
V.  Phillips,  4  Dak.   506,  34  N.  W.  39. 

64.  Turnes  i\  Brenckle,  249  111.  394, 
M  N.  E.  495;  Jones  v.  Balsley,  27  Okla. 
220,  ni  Pae.  942.  See  16  Standard 
Proc.  925,  et  seq. 

65.  I  n  d.  —  Indianapolis  Northern 
Tract.  Co.  v.  Brennan^  174  Tnd.  1,  47, 
87  N.  E.  215,  90  N.  E.  65,  68,  91  N. 
E.  503.  N.  M.— Pearce  V.  Albright,  12 
N.  M.  202,  76  Pae.  286.  N.  Y.— Ken- 
ney  v.  Apgar,  93  N".  Y.  539;  Steuerwald 
V.  Gill,  85  App.  Div.  605,  83  N.  Y.  Supp 
396;  Hawkins  v.  Mapes-Keeve  Const. 
Co.,  82  App.  Div.  72,  81  N.  Y.  Supp. 
794;  Spring  v.  Collins  Bldg.  &  Const. 
Co.,  60  Misc.  239,  113  N.  Y.  Supp.  29. 
Wis. — Baumbach  Co.  v.  Laube,  99  Wis. 
171,  74  N.  W.  96. 

66.  See  9  Ency.  op  Ev.  872,  et  seq. 

67.  Duff  V.  Snider,  54  Miss.  245. 
[a]     The  contract  is  never  presumed 

to   be    in    violation    of   the    statute    of 
frauds.     Duff  v.  Snider,  54  Miss.  245. 

68.  Kunkle  v.  Reeser,  5  Ohio  N.  P. 
4011. 

69.  Ala. — Cook  V.  Rome  Brick  Co., 
98  Ala.  409,  12  So.  918;  Eufaula  Water 
Co.  V  Addyston  P.  &  S.  Co.,  89  Ala. 
552,  8  So.  25.     Ind.— .Shilling  v.  Tem- 


pleton,  60  Ind.  581.  la. — Jones  v. 
Swan  &  Co.,  21  Iowa  181.  Mo. — Smith- 
Anthony  Stove  Co.  V.  Spear,  65  Mo. 
App.  87.  N.  Y.— Smith  v.  Coe,  29  N. 
Y.  666.  Ohio. — ^Kunkle  v.  Reeser,  5 
Ohio  N.  P.  401.  Ore. — Peerless  Pae. 
Co.  V.  Rogers,  81  Ore.  51,  158  Pae.  271. 
Pa. — Greca  &  Co.  v.  Thompson,  172  Pa. 
609,  33  Atl.  702;  Van  Billiard 's  Admrs, 
r.  Naee,  1  Grant  Cas.  233;  Rider-Erics- 
son Eng.  Co.  V.  Fredericks,  25  Pa. 
Super.  72. 

[a]  Presumption  is  rebuttable,  but 
the  general  rule  is  that  the  burden  is 
on  the  defendant  to  show  the  contrary. 
Rider-Ericsson  E.  Co.  V.  Fredericks,  25 
Pa.  Super.  72;  Dougherty  v.  Loebelenz, 
9  Pa.   Super.   344. 

[b]  If  plaintiff  undertake  to  estab- 
lish the  issue  by  evidence,  and  develops 
facts  to  the  contrary,  a  question  for 
the  jury  mav  result.  Noar  v.  Gill,  111 
Pa.  488,  4  Atl.  552;  Hommel  V.  Lewis, 
104  Pa.  465;  Rider-Ericsson  E,  Co.  v. 
Fredericks,  25  Pa.  Super.  72. 

70.  Kunkle  v.  Reeser,  5  Ohio  N.  P. 
401. 

[a]  By  statute,  failure  to  prove 
use,  after  delivery  has  been  sufficiently 
shown,  does  not  defeat  lien.  Beidler  & 
Co.  V.  Hutchinson,  233  111.  192,  84  N.  E. 
228. 

71.  Ark. — Roberts  v.  Wilcoxson,  36 
Ark.  355.  Cal. — McClain  v.  Hutton, 
131  Cal.  132,  61  Pae.  273,  63  Pae.  182, 
622.  Tex.— Self  v.  King,  28  Tex.  552; 
Erb-Springall  Co.  v.  Pittsburg  Glass 
Co.   (Tex.  Civ.  App.),  101  S.  W.  1165. 

72.  Jones  v.  Balsley,  27  Okla.  220, 
111  Pae.  942. 
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claimant  must  prove  all  that  is  essential  to  the  creation  of  the  lien'^ 
when  his  allefrations  are  denied.^*  lie  has  the  burden  of  proving  such 
a  contraet  with  tlie  oxMier  as  ^^•ill  entitle  him  to  a  lien,"  performance 
of  the  contraet,"  or  delivery  of  materials,"  the  giving  of  such  notice 
as  the  statute  requires,^*  the  filing  of  the  lien  within  tiie  prescribed 
period;"  and,  in  general,  a  sufficient  compliance  vitii  all  the  require- 
ments of  the  statute.^*'  In  the  case  of  a  subcontractor,  an  indebted- 
ness by  the  owner  to  the  contractor  must  be  proved,  where  his  lien  is 
by  subrogation.^^  The  extent  and  nature  of  the  title  of  the  alleged 
owner  need  not  be  proved,®-  since  only  such  interest  as  ho  had  would 
be  subject  to  the  lien;®^  but  the  evidence  must  disclose  that  the  de- 


73.  U.  S.— Cauton  Roll  &  Maeh.  Co. 
v.  Rolling  Mill  Co.,  155  Fed.  321.  la. 
Button  V.  Maine.s,  68  Iowa  6o0,  28  N. 
W.  9,  Mich.— Roberts  v.  Miller,  32 
Mich.  289.  Mo. — Crane  Co.  v.  Smith, 
187  Mo.  App.  259,  173  S.  W.  691 .  Mont. 
Missoula  Merc.  Co.  v.  O'Donncll,  24 
Mont.  Q5,  60  Pac.  594,  991.  Neb. 
Hassctt  V.  Curtis,  20  Neb.  162,  29  N. 
W.  295.  N.  D. — Stoltze  r.  Hurd,  2C 
N.  D.  412,  128  N.  W.  115,  Ann.  Cas. 
1912C,  871,  .-^O  L.  R.  A.  (N.  S.)  1210. 
Ohio, — Bender  v.  Stettinius,  10  Ohio 
Dec.  (Reprint)  186;  Osven  &  Co.  v. 
Murry,  4  N.  P.  151,  6  Ohio  Dec.  223. 

74.  la.— Hutton  v.  Maines,  68  Iowa 
650,  28  N.  W.  9.  Mont. — McGlaullin 
r.  Wormser,  28  Mont.  177,  72  Pac.  428. 
Neb.— Hassett  v.  Curtis,  20  Neb.  162, 
29  N.  W.  29.-. 

\a]  In  absence  of  the  statutory 
plea  that  the  building  is  not  liable  to 
plaintiflf's  d.^bt,  the  plaintiff  need  not 
prove  that  the  provisions  of  the  act 
have  been  complied  with.  Fav  v. 
Thornton,  9.0  N.  J.  L.  104,  76  All.  32'1. 

75.  Davidson  v.  Jennings,  27  Colo. 
187,  60  Pac.  354,  83  Am.  St.  Rep.  49, 
4S  L.  R.   A.   340. 

[a]  The  burden  of  proving  such 
contract  with  the  owner  as  will  sup- 
port lien  is  on  the  plaintiff.  Quoting 
from  Davidson  v.  Jennings,  27  Colo. 
187,  60  Pac.  3.54,  83  Am.  St.  Rep.  49, 
48  L.  R.  A.  340. 

76.  Caldwell  v.  Schmulbach,  175 
Fed.  429. 

77.  Rittenhouse  &  Embree  Co.  t'. 
Smolinski,  177  111.  App.  396;  Lamb 
Lumb.  Co.  r.  Bensson,  90  Minn.  403, 
97    N.    W.    143. 

fal  Lienable  material  furnished  to 
be  used  was  {irosumably  sn  used;  and 
burden  is  on  owner  to  show  otherwise. 
Fitch  r.  Howitt,  32  Ore.  396,  52  Pac. 
192. 
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78.  Toung  i\  Bergcr,  132  Ind.  530, 
32  N.  E.  318;  Neeley  v.  Searight,  113 
Ind.  316,  15  X.  E.  598. 

79.  Colo.— Folev  r.  Coon,  41  Colo. 
432,  93  Pac.  13;  Stidgcr  r.  McPhee,  15 
Colo.  App.  252,  62  Pac.  3^12.  la.— Hut- 
ton  V.  Maines,  6S  Iowa  650,  2S  N.  TV. 
9.  Minn. — Lamb  Lumb.  Co.  r.  Benson, 
90  Minn.  403,  97  X.  W.  143. 

80.  Mich.— Roberts  v.  Miller,  32 
Mich.  2S9.  Mo.— Crane  Co.  r.  Smith, 
1<57  Mo.  App.  259,  173  S.  W.  691.  Ore. 
Pippy  V.  Winslow,  62  Ore.  219,  125  Pac. 
298.  Tex.— Reese  v.  Corlew,  60  Tex. 
7('. 

[n]  A  statement  by  defendant 
owner's  attorney,  in  op:n  court,  that 
one  of  the  claimants  was  entitled  to 
recover,  (such  admission)  while  not 
technically  a  consent  decree,  was 
equivalent  to  it.  Johnson  i*.  Paulson, 
83  Ore.  238,  154  Pac.  685,  163  Pac. 
435.  Compare  Handel  v.  Elliott,  60 
Tex.   145. 

81.  Merritt  v.  Crane  Co.,  126  Til. 
App.  337;  Beardslev  r.  Cook,  143  N. 
Y.  143,  1.50,  38  N.  E.  109;  Ball  & 
Wood  Co.  V.  Clark  &  Sons  Co.,  31  App 
Div.  356,  52  X.  Y.  Supp.  443. 

82.  Ala. — Lavcrgne  r.  Evans  Bros 
Const.  Co.,  166  Ala.  2S9,  52  So.  318. 
Tex. — Wilson  v.  Vick  (Tex.  Civ.  App.) 
51  S.  W.  45,  reversed  on  other  ground 
in  93  Tex.  88,  53  S.  W.  576.  Wis. 
^roritz  r.  Splitt,  .55  Wis.  441,  13  N.  W. 
.555;  Wilier  r.  Bergenthal,  50  Wis.  474, 
7  N.  W.   .-^52. 

83.  Lavergne  v.  Evans  Bros.  Const. 
Co.,  166  Ala.  289,  52  So.  318;  Wilier 
r.  Bergenthal,  50  Wis.  474,  7  X.  W. 
352. 

[al  There  is  no  reason  for  requir- 
ing proof  of  alleged  owner's  interest 
that  would  not  apply  with  equal  force 
to  foret'losures  of  mortgages,  where  as 
between  mortgagee  and  mortgagor  no 
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fendant  was  such  owner  as  the  statute  contemplates.^*  The  plaintiff 
is  of  course  entitled  to  the  benefit  of  an  admission  by  the  defendant.^^ 
Where  other  incumbrancers  are  joined,  the  claimant  has  the  burden 
of  proving  the  superiority  of  his  lien  if  such  contention  is  denied.^*^ 
"When  the  lien  is  once  established,  the  burden  of  proving  facts  to  de- 
feat it  is  on  the  defendant. ^^ 

F.  Questions  of  Law  and  Fact.^^  —  Formal  deficiencies  of  the 
claim  of  lien  are  questions  of  law.^^  The  existence  of  facts  necessary 
to  establish  the  existence  of  a  lien  is  a  question  to  be  submitted  to  the 
jury,''*'  but  whether  a  given  state  of  facts  show  the  existence  of  a  lien 
is  a  matter  of  law.^^  "Whether  an  improvement  is  a  new  structure  or 
the  repair  of  an  old  one  is  sometimes  a  question  of  law,^^  ^nd  some- 


such  proof  is  ever  required.    Wilier  v. 
Bergenthal,  50  Wis.  474,  7  N.  W.  352. 

84.  Hutton  V.  Maines,  68  Iowa  650, 
28   N.   W.  9. 

[a]  Evidence  must  disclose  owner 
of  property,  or  judgment  will  be  re- 
versed. Western  Valve  Co.  V.  Hardin, 
181  111.  App.  414. 

[b]  Where  the  alleged  owner  makes 
default,  ownership  need  not  be  proved. 
Schultze  v.  Alamo  Ice  Co.,  2  Tex.  Civ. 
App.  236,  21  S.  W.  160. 

85.  Ga.— Eoyal  v.  McPhail,  97  Ga. 
457,  25  S.  E.  512.  la.— Beach  v.  Wake- 
field, 107  Iowa  567,  76  N.  W.  688,  78 
N.  W.  197.  Mont.— Mills  v.  Olsen,  ■i.'] 
Mont.  129,  115  Pae.  33.  N.  Y.— Kelley 
Lumb.  Co.  V.  Otselic  Valley  E.  Co.,  136 
App.  Div.  146,  120  N.  Y.  "Supp.  415. 

[a]  By  tender,  the  owner  admits 
the  lien  to  the  amount  tendered  and 
decree  should  establish  lien  to  such 
extent.  Wm.  Cameron  &  Co.  v.  Camp- 
bell, 141  Fed.  32,  72  C.  C.  A.  5i20. 

[b]  Tender  of  a  portion  of  sum 
claimed,  admits  only  amount  due  to  ex- 
tent tendered,  and  does  not  preclude 
against  an  offset  or  counterclaim,  or 
from  asserting  there  were  other  provis- 
ions in  contract  than  those  pleaded. 
Young  V.  Borzone,  26  Wash.  4,  66  Pac 
135,   421. 

[c]  An  admission  is  binding  unless 
withdrawn  though  the  evidence  dis- 
proves the  admission.  Eoval  v.  Mc- 
Phail, 97  Ga.  457,  25  S.  E.  51)2. 

86.  Cal.— Elder  v.  Spinks,  53  Cal. 
293.  Colo.— Kennicott-Patterson  T.  Co. 
V.  Modern  Smelt.  &  Rof.  Co.,  26  Colo. 
App.  135,  141  Pac.  144.  Neb.— Henry 
&  Coatsworth  Co.  v.  McCurdv,  36  Neb. 
863,  55  N.  W.  261.  N.  J.--Cox  V. 
Flanagan   (N.  J.  Eq.),  2  Atl.  33. 

[a]  By  failing  to  answer,  such  mat- 
ter  is   admitted.      Phillips   v.   Branch 


Mint  Min.  &  Mill.  Co.,  27  S.  D.  350, 
131  N.  W.  308;  Southard  V.  Smith,  8 
S.  D.  230,  66  N.  W.  316. 

87.  Idaho.— Valley  Lumb.  &  Mfg. 
Co.  V.  Driessel,  13  Idaho  662,  93  Pac. 
705,  13  Ann.  Cas.  63,  15  L.  E.  A.-  (N. 
S.)  299.  Mich. — Kirkwood  v.  Hoxie, 
95  Mich.  62,  54  N.  W.  720,  35  Am.  St. 
Eep.  549.  N.  D. — Moreau  Lumb.  Co.  v. 
Johnson,  29  N.  D.  113,  150  N.  W.  563, 
L.  E.  A.  1915F,  1132.  Wash.— Pacific 
Lumb.  &■  Timber  €o.  v.  Dailey,  60  Wash. 
566,  111  Pae.  869.  Wis.— Allis  v. 
Meadow  Spring  Dist.  Co.,  67  Wis.  16, 
29  N.  W.   543,  30  N.   W.  300. 

[a]  Burden  of  justifying  payments 
made  after  notice  of  lien  is  on  the 
property  owner.  Tuck  v.  Moss  Mfg. 
Co.,  127  Ga.  729,  56  S.  E.  1001. 

[b]  The  lack  of  a  license  by  the 
contractor  must  be  proved  by  him  who 
makes  the  averment.  Abhau  v.  Gras- 
sie,  202  111.  636,  104  N.  E.  1020,  Ann. 
Cas.  1915B,  414. 

[c]  Waiver  must  be  shown  by  clear, 
certain  and  unequivocal  evidence,  to 
meet  the  burden  of  proof.  Pacific 
Lumb.  &  Timber  Co.  v.  Dailey,  60 
Wash.  566,  111  Pae.  869. 

88.  See  generally  the  title  "Prov- 
ince of  Judge  and  jury." 

89.  Klinefelter  v.  Baum,  172  Pa. 
652,  33  Atl.  582;  Lee  v.  Burke,  66  Pa. 
336;  Pittsburg  Heating  Supply  Co.  V. 
Will,  5  Pa.  Dist.  618. 

90.  Brooks  v.  Blaekwell,  76  Mo.  309; 
Hall  V.  Johnson,  57  Mo.  521;  Williama 
V.  Porter,  51  Mo.  441;  Handel  v.  El- 
liott, 60  Tex.  145. 

91.  Carr  v.  Hooper,  48  Kan.  253,  29 
Pac.  398;  Hursey  v.  Hassam,  45  Miss. 
133. 

92.  Malone  v.  Hosfeld,  53  Pa.  Su- 
per. 134;  Porter  v.  Weightman,  29  Pa. 
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tiinos  of  fact.'^  The  identity  of  the  land,"*  and  whether  it  conld  be 
identified  from  the  .triven  (h^scription,"-*^  are  generally  questions  for  the 
jury,  thoutih  the  (h'scription  ean  be  so  defective  as  to  be  insnffieient 
as  a  matter  of  kw."*^  The  amount  of  curtilage  is  a  question  of  fact."^ 
The  amount  of  the  debt,"*  paymcnt,^^  whether  the  lien  was  filed  in 
time,^  authority  to  make  payments,-  and  to  1)ind  one  as  a^ent,^  tlie 
date  wlien  the  work  was  completed,*  whether  it  was  accepted,*  whether 
materials  were  furnished  under  a  runninsr  account,"  whether  any  sum 
was  owing  by  the  owner  when  the  subcontractor  took  the  statutory 
steps  to  fix  his  lien,^  whether  abbreviations  and  hieroglyphics  in  the 
account  represent  items,*  questions  of  good  faith  in  the  acts  of  the 


Super.  488;  Goeringer  v.  Schappert,  10 
Kulp    (Pa.)    95. 

93.  In  re  Yohe's  Appeal,  55  Pa. 
121;  Gerry  v.  Paiuter,  9  Pa.  Super. 
150. 

94.  Ind. — Dalton  f.  Hoffman,  8  Ind. 
App.  101,  35  N.  E.  291.  N.  J.— Ed- 
wards I).  Derrickson,  28  N.  J.  L.  39. 
Pa.— Kennedy  v.  House,  41  Pa.  39,  80 
Am.  Dec.  594;  Ewiug  V.  Barras,  4 
Watts  &  S.  467. 

95.  Ala.— Rothe  t\  Bellingrath,  71 
Ala.  55.  Mass.— Driseoel  r.  Floyd,  217 
Mass.  33,  104  N.  E.  473;  Dodge  v.  Hall, 
168  Mass.  435,  47  N.  E.  110.  Pa. 
Brown  v.  West,  7  Pa.  Co.  Ct.  619; 
Wethered  r.  Garrett,  7  Pa.  Co.  Ct.  535. 

96.  Kennedy  v.  House,  41  Pa.  39, 
80  Am.  Dec.  594;  Washburn  v.  Russel, 
1   Pa.  499. 

97.  Cal. — Willamette  Steam  Mills 
Co.  V.  Krenier,  94  Cal.  205,  29  Pac 
633.  Neb. — ^Wliite  Lake  Lumb.  Co. 
V.  Russell,  2.2  Neb.  126,  34  N.  W.  104, 
3  Am.  St.  Rep.  262.  N.  J. — American 
Brick  &  Tile  Co.  v.  Drinkhouse,  59  N. 
J.  L.  462,  36  Atl.  1034;  Derrickson  V. 
Edwards,  29  N.  J.  L.  468,  80  Am.  Dec. 
220. 

Determination  of  curtilage,  see  infra, 
XV,  E. 

98.  Ala. — Lavergne  v.  Evans  Bros. 
Const.  Co.,  166  Ala.  2>89,  52  So.  318; 
Rothe  V.  Bellingrath,  71  Ala.  55.  Pa. 
Blcpsing  r.  Miller,  102  Pa.  45.  Tex. 
Handel  r.   F-:ilintt,  60  Tox.  145. 

[a]  Amount  of  attorney's  fees  may 
be  a  question  for  the  jury.  Yarbor- 
ough  r.  Lumpkin,  52   Ga.  280. 

[b]  Whether  work  was  extra  is  for 
jury  to  dotcnnino.  Monrc  r.  Carter, 
146   Pa.   4!)L',   -2:)    Atl.   2 1.".. 

fc|  The  proportion  of  debt  against 
each  nnt'  of  several  buildings  can  be 
ad  justed  by  the  jury.  Davis  v.  Farr, 
13  Pa.   167. 
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99.  Kaighu  v.  Friday,  83  X.  J.  L. 
569,  85  Atl.  342;  Stoke  &  Co.  V.  MeCul- 
lough,  107  Pa.  39.  See  generally  the 
title  "Payment." 

[a]  Whether  a  promissory  note  was 
accepted  as  j/ayment,  is  a  question  for 
the  jury.  Cascv  r.  Weaver,  141  Mass. 
280,  6   N.  E.   372. 

1.  Johnston  v.  Harrington,  5  Wash. 
73,  31   Pac.  316. 

2.  Corbett  v.  Greenlaw,  117  Mass. 
167;  Woy  v.  McCann,  17  Pa.  Super 
458. 

3.  Cameron  &  Co.  v.  Beach,  44  Okla. 
663,  146  Pac,  29;  Goodfellow  v.  Man- 
ning, 148  Pa.  96,  23  Atl.  1052. 

4.  Phoenix  Iron  Co.  v.  The  Rich- 
mond, 6  Mackey  (D.  C.)  180;  Day  V. 
Pennsylvania  R.  Co.,  224  Pa.  19,3^,  73 
Atl.  206;  Galland  r.  Schroeder,  9  Pa, 
Cas.  497,  12  Atl.  860;  Day  r.  Pennsyl- 
vania R.  R.  Co.,  35  Pa.'  Super.  586; 
Girard  Point  Storage  Co.  v.  Riehle,  7 
Pa.  Cas.  594,  12  Atl.  172. 

5.  Girard  Point  Storage  Co.  v. 
Riehle,  7  Pa.  Cas.  594,  12  Atl.  172. 

6.  Md.— Treusch  r.  Shrvock,  51  Md, 
162.  Minn.— Frankoviz  i:  Smith,  34 
Minn.  403,  26  N.  W.  225.  Mo.— Darl- 
ington  Lumb.  Co.  i\  Smith  Bldg.  Co., 
134  Mo.  App.  .3'16,  114  S.  W.  77;  Flan- 
agan Bros.  V.  O'Connell,  88  Mo.  App 
1.  Mont. — Helena  Steam-Heating  ft 
Supply  Co.  r.  Wells,  16  Mont.  65,  40 
Pac.  78.  N.  J. — Downington  Mfg.  Co. 
r.  Franklin  Paper  Mills,  63  N.  .1.  L.  32, 
42  Atl.  765.  Pa.— Holden  r.  Winslow, 
18  Pa.  160;  Fleck  v.  Collins,  28  Pa. 
Super.  443. 

7.  Tisdale  r.  Alabama  &  O.  Lumb. 
Co.,  131  Ala.  456,  31  So.  729;  Smith  V. 
Coe,  29  N.  Y.  666. 

8.  Radenoch  v.  Hoffman,  50  HI 
App.  512. 
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parties,®  whether  the  contractor  abandoned  the  work,^^  issues  of  fact 
concerning  the  performance  of  the  contract/^  or  as  to  the  contract 
itself/^  whether  an  article  has  become  attached  to  the  freehold,^^  and 
all  other  disputed  questions  of  fact/*  are  all  matters  for  the  jury  to 
determine.^' 

G.  Instructions  to  Jury.  —  Instructions  should  follow  the  general 
rules  elsewhere  treated/''  Proper  instructions  should  be  given  re- 
stricting the  lien  to  the  property  against  which  it  is  chargeable,^'^  and 
applying  the  law^®  according  to  the  contract^''  and  the  issues  involved.^" 
The  rule  against  giving  a  great  number  of  complicated  requested 
instructions,  even  though  correct,  is  especially  applicable  to  mechanic  *s 
lien  foreclosures.-^  Where  the  filed  statement  of  lien  is  admitted  to 
prove  the  act  of  filing,  defendant  is  entitled  to  an  instruction  limiting 


9.  Wilson-R.-E,  Lumb.  Co.  v.  Ware, 
158  Mo.  App.  179,  135  S.  W.  690;  Mer- 
rill V.  Van  Camp,  4  Neb.  (Unof.)  794^ 
96  N.  W.  617. 

10.  Conlan  v.  Leonard,  82  N.  J.  L. 
108,  81  Atl.  492. 

11.  Cal. — Harlan  v.  Stufflebeem,  87 
Cal.  508,  25  Pac.  686.  Md.— Kelly  v. 
Eosenstoek,  45  Md.  389.  Pa. — Munger 
V.  Silsbee,  64  Pa.  454;  Presbyterian 
'Cliurcli  V.  Allison,  10  Pa.  413;  Barber 
V.  Roth,  19  Pa.  Co.  Ct.  366;  Coverdill  v. 
Heath,  12  Pa.  Super.  15. 

fa]  Whether  articles  were  fur- 
nished for  purposes  set  out  in  the  stat- 
ute is  a  mixed  question  of  law  and 
fact.     Kent  i\  Brown,  59  N.  H.  236. 

[b]  Whether  defects  in  perform- 
ance are  substantial  or  technical  and 
unimportant,  is  a  question  of  fact. 
Cass  V.  MacDonough,  111  Cal.  662,  44 
Pac.  325;  Marble  Lime  Co.  v.  Lords- 
burg  Hotel  Co.,  96  Cal.  332,  31  Pac. 
164;  Glacius  v.  Black,  50  N.  Y.  145^ 
10   Am.  Eep.   449. 

12.  111.— Haunroth  v.  Peters,  50  111. 
App.  366.  N.  J. — Buckley  v.  Hann, 
68  N.  J.  L.  624,  54  Atl.  825.  Pa. 
Goodfellow  V.  Manning,  148  Pa.  96, 
23   Atl.   1052. 

[a]  Whether  material  sold  on  per- 
sonal credit,  for  jury.  Woy  v.  McCann, 
47  Pa.  Super.  458. 

[b]  Whether  plaintiff  agreed  to 
take  pay  in  property,  is  a  question  of 
fact  for  the  jury.  Pierce  v.  Marple, 
148  Pa.  69,  23  Atl.  1008,  33  Am.  St. 
Eep.  808. 

13.  American  Brick  &  Tile  Co.  ■». 
Drinkhouse,  59  N.  J.  L.  462,  36  Atl. 
1034. 

14.  Bradford  Lumb.  Co.  v.  Creel,  93 
Neb.  573,  141  N.  W.  145;  Kelly  v.  Mc- 
Gehee,  137  Pa.  443,  20  Atl.  6t23. 


[a]  Nonresidence      of      defendant, 

upon  whom  plaintiff  attempted  to  make 
service  by  publication,  is  a  question  ol 
fact  when  put  in  issue  by  the  plead 
ings.  Bradford  Lumb.  Co.  v.  Creel, 
93  Neb.  573,  141   N.  W.  145. 

[b]  Where  evidence  Is  controverted, 
though  tending  to  sustain  the  lien,  it 
is  the  province  of  the  jury  and  not  the 
court  to  determine  the  facts.  Kelly 
V.  McGshee,  137  Pa.  443,  20  Atl.  623. 

15.  American  Brick  &  Tile  Co.  v. 
Drinkhouse,  59  N.  J.  L.  462,  36  Atl 
1034. 

16.  See   the   title    "Instructions." 

17.  Planters'  Lumb.  Co.  v.  Tomp- 
kins, 111   Miss.  307,  71   So.   565. 

18.  Flai — iStringfellow  v.  Coons,  57 
Fla.  158,  49  So.  1019,  131  Am.  St.  Eep. 
1089.  Ga. — Griffin  v.  Bros.  V.  Gaines- 
ville Iron  Works,  144  Ga.  840,  88  S.  E. 
201.  Mo. — Trippensee  v.  Braun,  104 
Mo.  App.  628,  78  S.  W.  674.  Miss. 
Hursey  v.  Hassam,  45  Miss.  133.  Mo. 
Darlington  Lumb.  Co.  v.  Pottinger,  165 
Mo.  App.  442,  147  S.  W.  179;  Kick  v. 
Doerste,  45  Mo.  App.  134. 

[a]  When  verdict  is  only  advisory, 
error  in  instructions  to  the  jury  are 
immaterial.  Cook  v.  Gallatin  E.  Co., 
28  Mont.  340,  72  Pac.  678. 

19.  Lombard  V.  Johnson,  76  111. 
599;  Wortman  v.  Kleinschmidt,  12 
Mont.  316,  30  Pac.  2-80. 

20.  Mass.— Ward  v.  Edmunds,  110 
Mass.  340.  Miss. — Hursey  v.  Hassam, 
45  Miss.  133.  Mo. — Westhus  v.  Spring- 
nieyer,  52  Mo.  220. 

21.  Wilson  V.  Merryman,  48  Md. 
328. 

[a]  Requests  to  single  out  parts  of 
evidence  and  instruct  on  that  should 
be  refused.  Buck  v.  Hall,  170  Mass. 
419,  49  N.  E.  ess. 
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it  to  that  purpose.^-  It  is  error  to  charge  that  substantial  performance 
of  a  contraL't  is  sufficient  without  tlie  qualification  concerninir  deductions 
for  minor  matters  left  incomplete.-^  It  is  proper  to  direct  a  v.  rdict 
for  dcicndant  on  total  failure  of  evidence  to  support  the  ^ien,-* 
when  no  ground  for  a  personal  judgment  has  been  established.-*^ 
Where  alternative  methods  of  fixing  the  lien  are  permitted,  the  in- 
structions should  be  so  framed  as  to  present  both  to  the  jury.-*' 

H.  Issues  and  Variance.  —  1.  Issues  Which  May  Be  Made  or 
Contested  by  Various  Parties.  — The  issues  are  d'^pcndrnt,  as  in  other 
cases,  upon  the  i)leadings  except  as  otherwise  modified  ])y  the  stipula- 
tions or  conchict  of  tlie  parties,-^  or  the  nature  of  the  proceeding.-* 
The  amount  and  validity  of  a  mechanic's  lien  may  be  contested  by  any 
party  to  the  foreclosure  proceeding  whose  interest  in,  or  claim  against, 
the  property  would  ])e  affected  thereby,  as  to  amount  or  priority;-^ 
but  as  a  general  rule  a  party  may  question  only  such  matters  as  affect 
his  interest.^"     Other  lien  creditors,^^  subsequent  mortgagors,^-  and 


22.  Lavergne  v.  Evans  Bros.  Const. 
Co.,  1G6  Ala.  389,  52  So.  318. 

23.  Moore  v.  Carter,  146  Pa.  492,  23 
Atl.  243. 

24.  Mass. — Moore  v.  Dugan,  179 
Mass.  153,  60  N.  E.  488.  Mo.— Brad- 
ish  V.  James,  83  Mo.  313.  N.  J. 
Kaighn  v.  Friday,  83  N.  J.  L.  569,  85 
Atl.  342.  S.  C— Metz  v.  Critcher,  83 
S.  C.  396,  65  S.  K.  394. 

[a]  If  lien  for  extras  is  established 
request  for  judgment  for  defendant 
should  be  overruled.  Moore  V.  Dugau, 
179  Mass.  r53,  60  N.  E.  488. 

25.  McMillan  v.  Phillips,  5  Dak.  294, 
40  N.  W.  349;  Schiaffino  V.  Christ,  96 
Miss.  801,  5!l  So.  546. 

28.  Okisko  Co.  v.  Matthews,  3  Md. 
168. 

27.  iS'^e  generally  the  titles  "Is- 
sues in  Pleading  and  Practice;"  "Stip- 
ulations;"- and  nupra,  XII. 

28.  See  infra,  this  section. 

29.  111.— ^Clark  r.  Moore,  64  111.  273. 
Kan. — Rice  o..  Simpson,  26  Kan.  143. 
Mich. — Wiltsie  v.  Harvey,  114  Mich. 
131,  72  N.  W.  134.  N.  J.— Central 
Trust  Co.  V.  Bartlett,  57  N.  J.  L.  206, 
30  Atl.  583.  R.  I.— Jepherson  V.  Green, 
22  R.  T.  276,  47  Atl.  599. 

30.  Ala. — ^Bedsole  v.  Peters,  79  Ala. 
133.  Ark.— McFadden  r.  Stark,  58  Ark. 
7,  2^  S.  W.  8S4;  Wood  r.  King,  57  Ark. 
284,  21  8.  W.  471;  Anderson  v.  Sea- 
mans,  49  Ark.  475,  5  S.  W.  799.  Cal. 
Bryan  r.  Abbott,  131  Cal.  322.  63  I'ac 
36.3.  111.— Portoues  r.  Badonoch,  132 
111.  377,  23  N.  E.  349;  Geweke  v.  Ilil- 
singer,  177  111.  App.  467.     N.  J.— Uall 
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V.  Spaulding,  40  N.  J.  L.  166;  James 
V.  Van  Horn,  39  N.  J.  L.  353.  N.  M. 
Armijo  v.  Mountain  Elect.  Co.,  11  N. 
M.  235,  67  Pac.  726.  Ohio.— Keating 
r.  Worthington,  11  Ohio  P  'C.  (Reprint) 
428,  27  Wkly.  L.  Bui.  14.  Pa.— Stew- 
art V.  ]\rcQuaide,  48  Pa.  191;  Nolt  v. 
•Crow,  22  Pa.  Super.  113.  W.  Va. 
Grant  r.  Cumberland  Val.  Cement  Co., 
58   W.   Va.   162,  52   S.   E.   36. 

[a]  Adult  defendants  cannot  object 
that  part  of  defendants  are  minors, 
no  injury  resulting  to  the  demurrants. 
Armijo  v.  Mountain  Elect.  Co.,  11  N. 
M.  235,  67  Pac.  726. 

[bj  One  not  interested  in  the  prop- 
erty cannot  object  to  the  foreclosure 
of  a  lien  thereon.  Cal. — Kennedy  & 
Shaw  Lumb.  Co.  r.  Priest,  113  Cal. 
291,  45  Pac.  336.  111.— Lake  Shore  & 
M.  S.  Ry.  Co.  V.  McMillan,  84  111.  20S. 
Minn. — Cogel  v.  Mickow,  11  Minn.  475. 
Tex. — ^Childress  r.  Smith  (Tex.  Civ. 
App.),   37   S.   W.    1076. 

31.  Wiltsie  r.  Harvey,  114  Mich. 
131,  72  N.  W.  134;  In  re  Imperial  Re- 
fining Co.'s  Ai)peal,  149  Pa.  139,  24 
Atl.  161 ;  In  re  Assigned  Estate  of 
J.  M.  Wells,  2  Del.  Co.  (Pa.)   172. 

[a]  When  allowance  of  lien  in  favor 
of  one  claimant  eudaiigiTs  tlic  amouut 
of  the  claim  of  another,  the  latter  may 
resist  the  former's  claim.  Clark  v. 
Moore,  CA  111.  273. 

32.  Kan. — Rice  r.  Simpson,  26  Kan. 
143.  N.  J.— Central  Trust  Co.  r.  Bart- 
lett, 57  N.  J.  L.  206,  30  Atl.  5S3. 
Pa.— 7"  rr  Knabb's  Appeal,  lU  Pa.  186, 
51  Am.  Dec.  472. 
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purehasers,^^  may  contest  the  lien  when  their  rights  would  be  affected. 
The  right  of  the  various  parties  to  contest  is  sometimes  regulated  by 
statute  f^  or,  where  the  proceeding  is  equitable,  the  principles  of  the 
general  equity  practice  may  apply .^^  The  questions  which  a  general 
contractor  may  raise,  in  his  owti  behalf,  by  way  of  defense  to  liens 
of  his  subcontractors,  are  limited.^''  He  may,  of  course,  contest  the 
amount  of  the  claim,"  and  the  proper  performance  of  the  subcon- 
tract,^® unless  the  owner  waives  strict  performance.^^  He  may  not, 
however,  defeat  the  liens  of  those  whose  debtor  he  is  for  labor  or  mate- 
rial by  asserting  a  lien  superior  to  theirs,^°  no  matter  how  he  acquired 
it  ;*^  nor  can  he  contest  the  validity  of  their  claim  as  a  lien  by  reason 
of  failure  to  proceed  according  to  statute.*^  He  cannot  make  the 
defense  that  a  stipulation  against  liens  wa«  filed,  since  that  is  for  the 
owner's  benefit.^^ 

The  owner,  of  course,  may  contest  the  validity  of  the  lien,**  and,  in 
a  court  of  law,  even  though  the  transfer  to  him  was  fraudulent.*^ 
But  where  the  contract  is  completed  and  the  owner  has  a  balance  due 
on  the  contract  which  he  does  not  tender  into  court,  he  cannot  com- 
plain at  the  failure  of  subcontractors  to  comply  strictly  with  the 
statute,  and  thereby  affect  their  right  to  the  money  on  hand  owing 


33.  In  re  Imperial  Refining  Co. 'a 
Appeal,  149  Pa.  139,  24  Atl.  191; 
Lampson  v.  Bowen,  41  Wis,  484;  Mc- 
Coy V.  Quick,  30  Wis.  521. 

34.  Tomlinson  V.  Degraw,  26  N.  J. 
L.  73;  Jepherson  v.  Green,  22  R.  I. 
276,  47  Atl.  599. 

35.  Carter  Lumb.  Co.  v.  Simpson, 
83  Tex.  370,  18  S.  W.  812;  Southern 
B.  &  L.  Assn.  V.  Bean  (Tex.  Civ, 
App.),  49  S.  W.  910;  Brown  V.  Corn- 
well,  108  Va.  129,  60  S.  E.  62.3. 

36.  111. — First  Nat.  Bank  v.  City  of 
Elgin,  136  111.  App.  453.  Mo.— 'Clark 
'V.  Brown,  22  Mo.  140.  N.  J. — James 
V.  Van  Horn,  39  N.  J.  L.  353.  N.  Y. 
Drennan  v.  Mayer,  14  Misc.  112,  35 
N.  Y.  iSupp.  244,  69  N.  Y,  St.  619. 
Tex.— Loon ie  v.  Burt,  80  Tex.  582,  16 
e,  W.  439. 

37.  Clark  v.  Brown,  22   Mo.   140. 

38.  Tomlinson  V.  Degraw,  26  N.  J. 
L.  73. 

39.  Nolt  V.  Grow,  22  Pa.  Super.  113; 
Johnson  V.  Amarillo  Imp.  Co.,  &8  Tex. 
505,  31  S,  W.  503.  See  infra,  this 
section. 

40.  Ga. — Massachusetts  Bond.  & 
Ins.  Co.  V.  Realty  Trust  Co.,  142  Ga. 
499,  83  S.  E.  210.  Ind. — Farmers'  L. 
&  G.  Co.  V.  Canada  &  St.  L.  Ry.  Co., 
127  Ind.  250,  26  N.  E.  784,  11  L.  R. 
A.  740.  La. — Wellman  v.  Smith,  114 
La.  228,  38  So.  151. 

41.  Farmers'  L.  &  T.  €o.  V.  Canada 


&   St.    L.    Ry.    Co.,    127    Ind.    250,    26 
N.  E.  784,  11  L.  R.  A.  740, 

42.  Ind.— Farmers'  L.  &  T.  Co.  v. 
Canada  &  .8ft.  L.  Ry.  Co.,  12.7  Ind.  250, 
26  N.  E.  784,  111  L.  R.  A.  1740.  Mo. 
Clark  V.  Brown,  22  Mo.  140.  N.  Y. 
Drennan  v.  Mayor,  14  Misc.  112,  35 
N.  Y.  Supp.  244,  69  JST.  Y.  St.  619. 
N.  C— Lumber  iCo.  v.  Sanford,  lli2 
N.  'C.  655,  16  S.  E.  849.  Ohio.— Fox 
V.  Wunker,  18  Ohio  Cir.  Ct.  610,  9  Ohio 
Oir.  Dec.  176.  Pa.— Wethered  v.  Gar- 
rett, 140  Pa.  224,  41  Atl.  319;  Stew- 
art V.  McQuaide,  48  Pa.  191;  Nolt  v. 
Crow,  22  Pa.  Super.  113. 

Contra,  Commercial  Sash  &  Door  Co. 
V.  Thompson,  17  Pa.  Dist.  996. 

[a]  Contractor  may  take  advantage 
of  any  insufficiency  of  claim,  other- 
wise any  kind  of  paper  could  be  filed 
and  called  a  mechanic's  lien  as  to  him 
and  require  him  to  defend  it  on  its 
merits.  Commercial  Sash  &  Door  Co. 
V.  Thompson,  17  Pa.  Dist.  996. 

43.  Waldner  v.  Johnson,  22  Pa.  Dist. 
701. 

44.  N.  J. — Tomlinson  v.  Degraw,  26 
N.  J.  L.  73.  Pa. — In  re  Imperial  Ref. 
Co.'s  Appeal,  149  Pa.  139,  24  Atl.  161; 
Stewart  v.  McQuaide,  48  Pa.  191.  R.  I. 
Jepherson  V.  Green,  22  R.  I.  276,  47 
Atl.  599. 

45.  Toop  V.  iSmith,  181  N.  Y.  283, 
73  N.  E.  1113. 
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the  contractor.*''  He  cannot  coM.pIain  of  a  finding  as  to  the  amount 
duo  from  the  principal  contractor  to  a  iiiibcontractor.''^  As  the  owner 
is  generally  the  one  to  be  satisfied,  he  may  waive  strict  performance 
of  the  contract  by  any  party,  and  no  ono  else  can  complain.^^  Neglect 
of  lien  claimant  to  comply  fully  witli  statutory  directions  intondod  for 
the  protection  of  third  persons,  is  ordinarily  not  available  to  the  owner 
as  an  objection  to  the  lien.*°  Where  the  owner's  interest  is  not  af- 
fected or  prejudiced  thereby,  the  joinder,^°  or  nonjoinder,°^  of  proper 
parties  is  not  a  valid  ground  of  objection.  The  riglit  of  one  sued  as 
owner  to  raise  the  issue  of  his  ownership  is  treated  elsewhere  in  this 
article.^- 

Privies  may  make  only  such  contests  as  those  could  from  whom  they 
derived  their  title/^^ 

2.  Variance.^^  —  As  in  other  eases,  the  proof  must  correspond  sub- 
stantially to  the  allegations.^^  The  facts  creating  the  lien  must  also 
be  the  same  as  set  out  in  the  claim  which  the  statute  requires  to  be 


46.  Emack  v.  Rushenberger,  8  App. 
Cas.  (D.  C.)  249. 

47.  Geweke  v.  Hilsinger,  177  HI- 
App.  467. 

48.  U.  S. — Pusey  v.  Pennsylvania 
Paper  Mills,  173  Fed.  634.  Pa«.— Stew- 
art V.  Mc'Quaide,  ib  Pa.  191;  Nolt  v. 
Crow,  22  Pa.  Super.  113.  Tex.— John- 
son V.  Amarillo  Imp.  Co.,  88  Tex.  505, 
ai   S.  W.    "03. 

49.  Ark;.— McFadden  v.  Stark,  58 
Ark.  7,  22  S.  W.  SSi;  Anderson  v. 
Seamans,  49  Ark.  475,  6  S.  W.  709. 
ni.— First  Nat.  Bank  r.  City  of  Elf!:in, 
136  111.  App.  453.  Ohio.— Keating  '■■ 
Worthington,  11  Ohio  Dec.  (Jtcprint) 
428,  27  W.  L.  Bui.  14. 

50.  Grant  v.  Cumberland  V.al.  Ce- 
ment Co.,  58  W.  Va.  162,  .52  P.  E.  36. 

51.  Portouos  '■.:  Bn.l  no(ii,  1^2  HI. 
377,  23  N.  E.  349:  Conlan_  i?.  Leonari.], 
82  N.  J.  L.  lOS,  SI  Atl.  492. 

52.  See  .';:/•/■(,  XIT,  P.,  1. 

53.  Russell  v.  Howell,  74  N.  H.  551, 
69  Atl.  886;  Keim  v.  McRoberts,  18 
Pa.  Super.  167. 

[a]  A  widow  stands  just  as  she 
would  if  the  lii-  ;i  had  been  foreclosed 
in  her  husband's  lifetime.  Russell  r. 
Howell,  74  N.   H.   .551,  69   Atl.   8S6. 

54.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof." 

55.  ^rci'lain  r.  Hutton,  131  Cal.  132, 
61  Pac.  27:;,  6^  Pac  18C,  622;  (.ibsoii 
r.  Wheeler,  110  Cal.  243,  42  Pr..'.  810: 
Wagner  v.  Hansen,  103  Cal.  ini^  ■:: 
Pac.  195;  Reed  r.  Norton,  09  <'il.  ('7, 
34  Pac.  333.  Colo.— Fischer  v.  Hannn, 
8  Colo.  App.  471,  47  Pac.  303.  HI. 
Ludwig    r.    Huverstuhl,   lOS    IIL   App. 
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461;  Seiler  v.  .Schaefer,  40  HI.  App. 
74;  Ruggles  v.  Blank,  15  111.  App.  436. 
Minn. — Scheible  v.  Schiekler,  63  Minn. 
471,  65  N.  W.  920.  Mo.— Garrison  v. 
Graybill,  52  Mo.  App.  .580.  Ore.— Hendy 
Mach.  Wks.  v.  Pacific  Cable  Const.  Co., 
24  Ore.  152,  33  Pac.  403. 

[a]  Allegation  as  to  express  or  im- 
plied ^'ontraet  must  be  proved  as  al- 
leged under  some  statutes  (111. — Be- 
langer  v.  Horsey,  90  111.  70;  Randolph 
•.  Onstott,  58  111.  52.  Ore. — .Johnson 
r.  Paulson,  8i3  Ore.  2.J8,  154  Pac.  685, 
1(y",  Pac.  435.  Pa. — Commercial  Sash 
il'j  Poor  Co.  V.  Thompsi  1,  17  Pa.  Dist. 
09C),  but  (2)  not  under  others.  Ariz. 
H."rbridge  v.  Six  Points  Lumb.  Co.,  17 
Aii^.  339,  152  Pac.  860,  Cal.— Wag- 
u(  :•  r.  Hansen,  103  Cal.  104,  37  Pac. 
195.  Conn.— Kiel  v.  Cajll,  51  Conn. 
140. 

[bl  A  variance  in  the  description 
of  the  land  is  fatal  whcie  the  proof 
shows  an  entirely  different  tract. 
Hendy  Mach.  WJcs.  v.  Pacific  'Cable 
Const.  Co.,  24  Ore.  152,  :;3  Pac.  403. 

fc]  Difference  in  street  number  on 
house  i'?  an  iiiimatorial  variance.  Grif- 
fith r.  Maxwell,  20  Wash.  40:5,  55  Pac. 
571. 

[dl  Proof  of  sale  to  owner,  under 
allegations  of  sale  to  contractor,  will 
not  sustain  lien  for  materials.  Gibson 
-■■.  Wlicelor,  no  Cal.  24.'5,  42  Pac.  810. 

[e]  If  perfori.u-:,c  J  of  cont-^act  is 
allc£;r  I,  pro(  f  that  perfoi mance  was 
c  \cused  ly  1'v  owner  is  a  fatal  variance. 
Morewsky  -.  Rohrig,  4  Misc.  167,  23 
N.   Y.   Supp.   8S0.     See   also   Fox   v 
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plaeed  of  record.^^  A  slight  variance,^^  cr  one  which  has  not  mis- 
led,-^* or  prejudiced  the  opposing  party,^^  or  wherein  the  distinction 
is  without  effect  under  the  statute/"  is  not  sufficient  to  cause  a  dis- 
allowance of  the  lien.  Where  the  filed  "statements''  contains  matter 
not  required  by  statute,''^  or  when  the  pleading  contains  immaterial 


Davidson,  36  App.  Div.  159,  55  N.  Y. 
Supp.  524. 

[f]  Where  "by  statute  the  lien  is 
confined  to  contracts  limited  as  to  time 
of  performance  and  payment  by  tlie 
owner,  a  variance  between  the  jDlead- 
ings  and  proof  as  to  the  terms  of  the 
contract  in  this  respect  is  fatal.  Bush 
V.  Connelly  33  111.  447;  Stein  v.  Schultz, 
23'  111.   646. 

56.  Cal. — 6'an  Francisco  Pav.  Co.  v. 
Fairfield,  134  Cal.  220,  66  Pac.  255; 
Buell  &  Co.  V.  Brown,  131  Cal.  158,  63 
Pac.  167;  Wilson  v.  Nugent,  125  Cal. 
280,  57  Pac.  1008;  Lucas  v.  Rea,  10 
Cal.  App.  641,  102  Pac.  822.  Mo. 
Garrison  v.  Graybill,  52  Mo.  App.  580. 
N.  J.— Cox  r.  Flanagan  (N.  J.  Eq.), 
2  Atl.  33.  Pa.— Lee  v.  Burke,  66  Pa. 
336. 

[aj  Variance  as  to  one  item  in  claim 
does  not  defeat  the  entire  lien.  Liuck 
V.  Johnson,  134  Cal.  xix,  66  Pac.  674. 

[b]  Since  the  description  required 
in  registered  lien  claim  is  not  a  tech- 
nical description,  and  is  demanded  only 
for  purposes  of  identification,  variances 
between  it  and  description  in  com- 
plaint are  not  fatal.  Brunner  v.  Marks, 
98  Cal.  374,  33  Pac.  265. 

[c]  Stricter  Rule  Than  for  Plead- 
ing and  Proof. — Variance  between 
filed  claim  and  proof  is  governed  by 
stricter  rule  than  applies  as  between 
pleadings  and  proof.  Acme  Lumb.  Co. 
V.  Wessling,  1&  Cal.  App.  406,  126 
Pac.    167. 

[d]  If  claim  is  filed  for  "erection 
and  construction,"  proof  that  the  claim 
was  "for  repairs"  is  fatal.  Rynd  v. 
Bakewell,  87  Pa.  460.  But  see  Kunkle 
V.  Reeser,  5  Ohio  N.  P.  401. 

57.  Cal. — Brunner  v.  Marks,  98  Cal. 
374,  33  Pac.  265.  Ill  — Stepina  v.  Conk- 
lin  Lumb.  Co.,  134  111.  App.  173;  Toan 
r.  Russell,  111  111.  App.  629.  la.— Nich- 
ols V.  Roberts,  144  Iowa  212,  122  N.  W. 
842.  Mass. — Pollock  v.  Morrison,  176 
Mass.  83,  57  N.  E.  326.  Minn.— Althen 
V.  Tarbox,  48  Minn.  18,  50  N.  W.  1018, 
31  Am.  St.  Rep.  616.  Mo. — Steinmann 
V.  Strimple,  29  Mo.  App.  478.  N.  J. 
Pay  V.  Thornton,  80  N.  J.  L.  104,  76 
Atl.    321.     Ore.— Allen   v.   Elwert,    29 


Ore.  428,  44  Pac.  823,  48  Pac.  54. 
Wash. — Installment  B.  &  L.  Co.  v. 
Wentworth,  1  Wash.  467,  25  Pac.  298. 
[a]  Where  a  written  contract  is 
pleaded,  proof  of  contract  part  writ- 
ten, part  oral,  will  not  defeat  lien. 
Stepina  v.  Gonklin  Lumb.  Co.,  134  111. 
App.  173;  Austin  v.  Wohler,  5  111.  App. 
300. 

58.  Cal. — Christenson  Lumb.  Co.  v. 
Bueklev,  17  Cal.  App.  37,  118  Pac. 
466.  111.— Beck  Coal  &  Lumb.  Co.  v. 
Peterson  Mfg.  Co.,  237  111.  250,  86 
N.  E.  715;  Badenoch  v.  Hoffman,  50 
111.  App.  512.  Kan. — Rankin  f.  Ran- 
kin, 86  Kan.  890,  122  Pac.  1120.  Mich. 
Zilz  V.  Wilcox,  190  Mich.  486,  157 
N.  W.  77;  Hannah  &  Lay  Merc.  Co. 
V.  Hartzell,  125  Mich.  177,  84  N.  W. 
52.  Mo. — Dougherty  Moss  Lumb.  Co. 
V.  Churchill,  114  Mo.  App.  578,  90  S. 
W.  405;  Steinmann  r.  Strimple,  29  Mo. 
App.  478.  Mont. — Wertz  v.  Lamb,  43 
Mont.  477,  117  Pac.  89.  Ore.— Osborn 
V.  Logus,  28  Ore.  302,  37  Pac.  456, 
38  Pac.  190,  42  Pac.  997.  Utah.— Cul- 
mer  v.  Clift,  14  Utah  286,  47  Pac. 
85. 

59.  Cal. — ^San  Pedro  Lumb.  Co.  v. 
Schroeter,  156  Cal.  158,  103  Pac.  888; 
Nordstrom  v.  Corona  City  Water  Co., 
155  Cal.  206,  100  Pac.  242,  132  Am, 
St.  Rep.  81;  Green  v.  Clifford,  94  Cal. 
49,  29  Pac.  331.  Conn.— Nichols  v. 
Culver,  51  Conn.  177.  Wash. — Stetson 
&  Post  Lumb.  Co.  v.  Sloane  Co.,  61 
Wash.  180,  112  Pac.  248. 

60.  Ariz. — Harbridge  V.  Six  Points 
Lumb.  Co.,  17  Ariz.  339,  152  Pac.  860. 
111. — Moorehead  v.  Eggmann,  190  111. 
App.  578.  Mo. — Doyle  v.  Wurdeman, 
35  Mo.  App.  330;  McLaughlin  v. 
Schawacker,  31  Mo.  App.  365.  N.  Y. 
Kruger  v.  Braender,  3  Misc.  275,  23 
N.  Y.  Supp.  324,  51  N.  Y.  St.  906. 
Ohio. — Kunkle  v.  Reeser,  5  Ohio  N.  P. 
401. 

61.  Cal.— Slight  V.  Patton,  96  Cal. 
384,  31  Pac.  248.  Colo.— Bitter  v. 
Mouat  Lumb.  &  Inv.  Co.,  10  Colo.  App. 
307,  51  Pac.  519.  Mass. — Brosnan  v. 
Trulson,  164  Mass.  410,  41  N.  E.  660. 
N.  J. — Cox  V.  Flanagan  (N.  J.  Eq.), 
2  Atl.  33. 
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matter  «=  proof  and  nvormcnts  may  differ  in  the«o  respects  without  the 
variance  bcin^  material.  Where  the  pleading  alleges  a  joint  con- 
tract and  pr.of  discloses  there  was  but  cue  pr.rty:"'  or  it  alh^ged  to 
have  been  made  with  one  person  and  the  proof  shows  another,'^*  the 
varianc  •  is  fatal  in  some  jurisdictions,  but  not  in  all.«^  A  misstate- 
ment as  to  the  parties  to  the  original  contract,""  or  the  relationship 
one's  debtor  bears  to  the  work,«^  or  as  to  the  interest  of  the  alleged 
owner  "*  is  not  a  fatal  variance  in  some  jurisdictions.'''^  :\Iisdcscribing 
a  party  as  a  corporation  when  in  fact  it  is  a  ])artnership,  is  fatal  m 
some  jurisdictions,^"  but  not  in  oth.Ts/' 

I      Findings  and  Verdict.  —  1.     Findings  of  Fact  and  Conclusions 
of  i,aw."-  — Findings  of  law  and  fact  are  proper  but   not  necessary 


62  U.  S.— Tilalu.  &  Ore.  Land  Imp. 
Co.  i;.  Bradburv,  l;i2  U.  S.  509,  10  Sup. 
Ct.  177,  33  L.  ed.  433.  Conn.— Kiel 
r.  Carll,  51  Conn.  440.  Mo.— Stone  v. 
Tavlor,   72  Mo.   App.   482. 

63  Ala. — Cocciola  i\  Wood-Dickor- 
son  Supply  Co.,  152  Ala.  283,  44  So. 
541  •  Garrison  v.  Hawkins  Lumb.  Co., 
Ill 'Ala.  308,  20  So.  427.  Cal.— Palmer 
V.  Lavigne,  104  Cal.  30,  37  Pae.  775. 
111.— Munster  v.  Doyle,  50  111.  App. 
672.  Mo. — Coen  v.  Bcttman,  166  Mo. 
App.  671,  150  S.  W.  1137.  R.  I.— Thurs- 
ton, G.  &  Co.  V.  Sc-hroodcr,  6  E.  I.  272. 

[a]  Allegation  not  necessarily  an 
averment  of  joint  contract  liccause  it 
alleges  iiiateriiils  were  furnished  at  the 
instance  and  request  of  two  persons. 
Berkshire  Lumb.  Co.  v.  Chick  Inv.  Co., 
170  Mo.  App.  1,  155  S.  W.  904;  Coen 
r.  Bettman,  166  Mo.  App.  671,  150  S. 
W.  1137. 

64.  Conn. — Whiting  r.  Koepke,  71 
Conn.  77,  40  Atl.  1053.  Mo.— Fruin  1'. 
Mitchell  Furn.  Co.,  20  Mo.  App.  313. 
Mont.— Gilliam  i\  Black,  10  Mont.  217, 
40    I'ac.    303. 

65.  Bru<,'man  v.  McGuire,  32  Ark. 
733.  Sec  August  v.  Gamer  Co.  (Tex. 
Civ.    A].p.),    166   S.   W.    1197. 

fa]  A  slight  error  in  naming  the 
contractor,  where  the  owner  was  not 
misled,  is  not  material.  Steinmann  r. 
Strimplc,  29  I^fo.  App.  478. 

66.  Me.— Witham  r.  Wing,  IDS  Me. 
?.M,  SI  Atl.  ino.  Mass.— Brosnan  r. 
Trulson,  164  Mass.  410,  41  N.  E.  600. 
N.  Y. — Sec  Kruger  v.  Braender,  3 
Misc.  275,  23  N.  Y.  Supp.  .324,  51  N.  Y. 
St.  906.  Ore. — Osljom  r.  Logus,  28  Ore. 
302,  37  Pac.  450,  38  Pac.  190,  42  Pac. 
997.  Tex. — Carter  Lumb.  Co.  V.  Simp- 
son, 83  Tex.  370,  18  S.  W.  812;  August 
V.  Gamer  Co.  (Tex.  Civ.  App.),  166 
S.  W.  1197.  Utah.— Culmer  v.  Clift, 
14  Utah   2S0,   47    Pac.   85. 
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[a]  A  contrary  rule  would  be  un- 
just, since  workmen  often  have  no 
means  of  knowing  the  precise  relations 
of  the  persons  connected  with  the 
different  departments  of  a  business. 
Brosnan  v.  Trulson,  1(>4  Mass.  410,  41 
N.  E.  660. 

[b]  Variance  in  the  name  of  the 
owner  is  not  fatal.  Lucas  r.  Gobbi,  lU 
Cal.  App.  648,  103  Pac.  157. 

67.  Reed  v.  Norton,  90  Cal.  590,  26 
Pac.  767,  27  Pac.  426;  Kennicott-Pat- 
terson  T.  Co.  v.  Modern  Smelt.  &  Kef. 
Co.,  26  Colo.  App.  135,  141  Pae.  144. 
Contra,  McGrew  v.  Earnest,  167  Ala. 
531,   52    So.   639. 

68.  Cal.— Lucas  r.  Gobbi,  10  Cal. 
App.  64 S,  103  Pac.  157.  111.— Merritt 
V.  Crane  Co.,  126  111.  App.  337.  Ind. 
McCarty  r.  Burnet,  84  Ind.  23.  .Mont. 
Richards  r.  Lcwisohn,  19  Mont.  128, 
47    Pac.    615. 

[a]  Not  a  variance,  when  owner- 
ship is  alleged  in  the  alternative  and 
the  proof  shows  one  of  the  named 
]HM-s(ins  to  be  sole  owner.  August  v. 
Gamer  Co.  (Tex.  Civ.  App.),  160  S.  VV. 
1197. 

69.  Brosnan  r.  Trulson,  UVl  Mass. 
410,   41    N.   E.   600. 

70.  McGrew  &  Sons  v.  Earnest,  167 
Ala.  531,  52  So.  639. 

71.  McMillan  v.  Ball  &  Gunning 
Mill  Co.,  190  Mo.  App.  340,  177  S.  W. 
315. 

[a]  Misdescription  of  a  Party. 
When  a  party  has  been  a  defendant 
throughout  the  trial,  it  is  immaterial 
whether  it  was  a  partnership  or  cor- 
poration, or  that  it  was  misdcscribed 
as  being  one  when  it  was  the  other. 
Julius  V.  Callahan,  63  Minn.  154,  65 
X.   W.   267. 

72.  See  generally  tho  title  'Tind. 
ings  and  oonclusions." 
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when  the  foreclosure  is  in  equity,'-^  unless  required  by  statute/*  When 
several  causes  of  action  are  joined,  a  single  set  of  findings  may  be 
made,  so  far  as  they  are  common  to  all.'^  In  accordance  with  the 
^^neral  rule,  the  findings  must  be  definite,'^*^  and  responsive  to  the 
issues."  Only  material,'^  ultimate  facts,^^  on  issues  made  by  the 
pleadings,^°  need  be  found.  Findings  of  fact  must  show  the  presence 
of  all  the  essential  elements  of  a  lien,^^  and  dispose  of  all  the  material 


73.  Kilroy  V.  Mitchell,  2  Wash.  407, 
26  Pae.  865.  See  6  Standard  Proc. 
777. 

[a]  Where  statute  makes  jury  ver- 
dict conclusive  in  equity  cases,  the 
court  need  not  participate  in  the  ver- 
dict. Moritz  V.  Larson,  70  Wis.  569, 
36   N.   W.   331. 

74.  Jensen  v.  Bumgarner,  25  Idaho 
355,  137  Pac.  529;  Sandstrom  v.  Smith, 
12  Idaho  446,  86  Pac.  416. 

See  generally  the  title  "Findings 
and  Conclusions." 

[a]  When  a  jury  is  taken,  the  court 
may  adopt  the  jury's  findings,  but 
must  make  additional  ones,  if  jury  has 
failed  to  cover  every  material  issue. 
Jensen  v.  Bumgarner,  25  Idaho  355, 
137  Pac.  529;  Sandstrom  V.  Smith,  12 
Idaho  446,  86  Pac.  416. 

75.  Marble  Lime  Co.  t\  Lordsburg 
Hotel  Co.,  96  Cal.  332,  31  Pac.  164; 
Anderson  v.  Blean,  19  Cal.  App.  581, 
126  Pac.  859. 

76.  Ala. — Tisdale  v.  Alabama  &  G. 
Lumb.  Co.,  131  Ala.  456,  31  So.  729. 
Cal.— McClain  r.  Hutton,  131  Cal.  132, 
61  Pac.  273,  63  Pac.  182,  622;  Cohn 
V.  Wright,  89  Cal.  86,  27  Pac.  643. 
Okla.— El  Reno  Elect.  Lt.  &  Tel.  Co. 
V.  Jennison,   5   Okla.   759,  50  Pac.  144. 

See  8  Standard  Proc.  1028. 

[a]  Indefinite  findings  should  he 
construed  in  accordance  with  the 
pleadings  and  lien  notices.  McClain 
V.  Hutton,  131  Cal.  132,  61  Pac.  273, 
63  Pac.   182,  622. 

[b]  Finding  of  completion  "on  or 
about"  date  named  in  the  answer,  is 
insuflScient.  Cohn  v.  Wright,  89  Cal. 
86,  27  Pac.  643. 

[c]  Omission  of  the  amount  found 
due  renders  the  judgment  doubtful  and 
too  indefinite  to  support  a  judgment. 
Tisdale  v.  Alabama  &  G.  Lumlj.  Co., 
131   Ala.  456,  m  So.  729. 

77.  Ala.— Goldstein  v.  Leake,  138 
Ala.  573,  36  So.  458.  Cal. — Eobison  v. 
Mitchel,  159  Cal.  581,  114  Pac.  984. 
Tex.— Adams  r.  Cook,  55  Tex.  161. 

See  8  Standard  Proc.  1034. 


[a]  A  finding  which  is  contrary  to 
admissions  in  the  pleadings  cannot  be 
considered.  Robisou  v.  Mitchel,  159 
Cal.  581,  114  Pac.  984. 

78.  Metz  V.  Critcher,  83  S.  C.  396, 
65  S.  E.  394;  Crocker  v.  Currier,  65 
Wis.  662,  27  N.  W.  825.  See  8  Stand- 
ard Proc.  1038. 

[a]  When  a  materialman  has  a  di- 
rect lien,  failure  to  find  what  the  con- 
tract was  between  the  owner  and  eon- 
tractor  is  not  material.  Crocker  v. 
Currier,  65  Wis.   662,  27  N.  W.   825. 

79.  Cal. — Marshall  v.  Vallejo  Com- 
mercial Bank,  163  Cal.  469,  126  Pac. 
146;  Marble  Lame  Co.  v.  Lordsburg 
Hotel  Co.,  96  Cal.  332,  31  Pac.  164. 
Ind. — Krotz  V.  Beck  Lumb.  Co.,  34  Ind. 
App.  577,  73  N.  E.  273.  Utah.-^CUlmer 
v.  Caine,  22  Utah  216,  61  Pac.  1008. 
Wis. — Whalen  r.  Eagle  Lime  Prod.  Co., 
155  Wis.   26,   143   N.  W.   689. 

[a]  Finding  that  a  notice  was  "in 
proper  form,  and  legally  recorded"  is 
a  conclusion.  Krotz  v.  Beck  Lumb.  Co., 
34  Ind.  App.  577,  73  N.  E.  273. 

[b]  Finding  as  to  cost  of  comple- 
tion is  evidentiary  and  not  necessary, 
and  is  included  in  the  ultimate  fact 
of  the  value  of  the  work  at  the  time 
of  cessation.  Marshall  v.  Vallejo  Com- 
mercial Bank,  163  Cal.  469,  126  Pac. 
146. 

80.  Cal.— Green  v.  Chandler,  54  Cal. 
626.  Minn. — Ferbestad  v.  Gjertsen,  46 
Minn.  369,  49  N.  W.  127.  N.  Y.— Din- 
kel  V.  Roman  Catholic  Church,  150 
App.  Div.  848,  135  N.  Y.  Supp.  221. 

[a]  A  finding  of  fraud  in  pay- 
ments  will    not    be    sustained    without 

.  pleadings.  Dinkel  v.  Roman  Catholic 
Church,  150  App.  Div.  848,  135  N.  Y. 
Supp.   221. 

[b]  Finding  that  the  whole  of  de- 
fendant's land  was  necessary  to  the 
improvement  is  not  justified  in  ab- 
sence of  an  allegation  to  that  effect. 
Green  v.   Chandler,  54  Cal.  626. 

81.  Ala. — Johnson  v.  Simmons,  123 
Ala.  564,  26  So.  650.  Cal.— Peterson 
V.    Shain,    99   Cal.    xix,    33    Pac.    1086. 
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issues;^-  and  failure  to  find  on  any  such  iimt^rial  issne  is  equivalent 
to  finding  against  the  party  who  had  the  1  urden  of  proving  such 
issue.*^  But  such  omitted  finding  may  be  uecc  ;sarily  inferred  from 
other  findings.^^  A  general  finding  that  plaintiff's  allegations  are  true 
disposes  of  the  issues.*"^ 

Conclusions  of  Law.  — The  general  conclusion  that  plaintiff  is  entitled 
to  the  lien  is  suffieient,'""  and  if  more  specific  conclusions  are  desired, 
tht  y  must  be  requested  on  the  trial. ''^ 

2.  Verdict.'*'*  —  Failure  of  the  verdict  to  mention  a.  lien  has  been 
lu'Ul  fatal  by  some  courts/^  but  not  by  others,^"  where  the  court  lias 


Idaho. — Jensen  r.  Bumgarner,  25  Idaho 
355,  137  Pac.  529;  Sandstrom  v.  Smith, 
12  Idaho  446,  m  Pac.  416.  Ind.— Judah 
v.  Cheyne  Elect.  Co.,  53  Ind.  A^p.  470, 
4S3,  101  N.  E.  1039;  ALillcr  r.  Fosdick, 
26  Ind.  App.  2.93,  59  N.  E.  4^8;  Jones 
v.  Hall,  9  Ind.  App.  45S,  35  N.  E.  923, 
37  N.  E.  25.  N.  Y.— Goodrich  v.  Gillies, 
62  Hun  479,  17  N.  Y.  Supp.  88,  42  N. 
Y.  St.  319. 

[a J  A  finding  of  ownership  is  nec- 
essary. Judah  V.  Cheyne  Elect.  Co., 
53  Ind.  App.  476,  4S3,  101   N.  E.   1039. 

fb]  Must  show  materials  fur- 
nished for  use  in  the  particular  build- 
ing. Johnson  v.  Simmons,  123  Ala. 
5(^4,  26  So.  650;  Miller  f.  Fosdick,  36 
Ind.   App.   293,   59   N.   E.   48.8. 

82.  Whalen  v.  Eagtle  Lime  Prod. 
Co.,  155  Wis.  26,  143  X.  W.  689. 

fa]  Whether  owner  or  contractor 
was  at  fault  in  failure  of  complete  per- 
formance of  the  contract,  must  be 
found,  when  it  was  made  an  issue. 
Wlialen  i\  Eagle  Lime  Prod.  Co.,  155 
Wis.  36,  143  N.  W.  689. 

83.  Young  r.  "Berger,  132  Ind.  530, 
32  N.  E.  318;  Judah  r.  Cheyne  Elect. 
Co.,  53  Ind.  App.  476,  101  N.  E.  1039; 
Handel  r.  Elliott,  GO  Tex.  145. 

[;i]  When  issues  of  debt  and  of  lien 
were  submitted,  and  the  jury  found 
for  the  debt  but  made  no  mention  of 
lien,  this  was  equivalent  to  a  finding 
against  the  lien.  Handel  v.  Elliott,  60 
Tex.  145. 

84.  Conn. — Peck  r.  Brush,  89  Conn. 
554,  94  Atl.  981.  Ga.— Loudon  r.  Cole- 
man, 62  Ga.  146.  Ind. — Judah  r.  Cheyne 
Elect.  Co.,  .53  Ind.  App.  47C),  101  N."  E. 
1039;  Jones  v.  Hall,  9  Ind.  App.  458, 
.35  N.  E.  923,  37  N.  E.  25.  UtaJi. 
<ulmer  r.  Caine,  22  Utah  216,  61  Pac. 
1008.  Wyo. — Big  Horn  Lumb.  Co.  v. 
Davis,  14  Wvo.  455,  84  Pac.  900,  85 
Pac.  1048. 

[a]  Finding  that  lot  "is  not  sus- 
ceptible of   division,"    cannot   be  cou- 
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strued  to  be  an  indirect  finding  that 
buildings  already  on  lot  were  appurte- 
nant to  new  building.  Peck  v.  Brush, 
89  Conn.  5^34,  94  Atl.  981. 

[li]  Finding  that  party  fully  com- 
pleted all  work  contracted,  in  accord- 
ance with  agreement,  included  all  con- 
ditions of  the  contract.  Culmer  v. 
Caine,  22  Utah  216,  61   Pac.   1008. 

[cj  That  the  premises  were  prop- 
erly identified  in  the  notice  to  the 
owner,  may  be  implied  from  the  find- 
ing that  the  creditor  gave  such  notice. 
Big  Horn  Lumb.  Co.  r.  Davis,  14  Wyo. 
455,  84  Pac.  900,  85  Pac.  1048. 

85.  lU.— Jennings  v.  Ilinklc,  81  111. 
183.  Ind. — Nordykc,  Marmon  &  Co.  V. 
Dickson,  76  Ind.  188.  Mont, — Missoula 
Merc.  Co.  v.  O'Donnell,  24  Mont.  65, 
60  Pac.  594,  991.  Neb.— Guthrie  v. 
Brown,  42  Neb.  652,  60  N.  W.  939. 

[a]  A  general  finding  of  compli- 
ance with  the  lien  law  is  sufficient. 
Russ  Lumb.  &  Mill  Co.  r,  Garrettson, 
87  Cal.  589,  35  Pac.  747. 

86.  El  Reno  Elect.  Lt.  &  Tel.  Co. 
V.   Jennisnn,    '>   Okla.    759,  50   Pac.    144. 

[a J  Recovery  of  specific  amount, 
with  foreclosure  of  lien  on  the  de- 
scribed property,  is  suflicicnt  as  a  cou- 
clusion  of  law.  El  Reno  Elect.  Lt.  & 
Tel.  Co.  V.  Jennison,  5  Okla.  759,  50 
Pac.  144. 

87.  El  Reno  Elect.  Lt.  &  Tel.  Co. 
V.  Jennison,  5  Okla.  759,  50  Pac.  144. 
See  generally  8  St.\xdard  Proc.   1063. 

88.  See  generally  the  title  "Ver- 
dict." 

89.  Ala.— Goldstein  r.  Leake,  138 
Ala.  573,  36  So.  4.>8.  Ind.— See  Mc- 
Clellan  r.  Binkley,  78  Ind.  503.  Tex. 
Adams  r.  Cook,  ."."i  Tex.   Kil. 

fa]  Verdict  Need  Not  Direct  Fore- 
closure.— McCorm.ack  r.  Phillips,  4  Dak. 
506,  .'M  N.  W.  39;  Warner  r.  Scottish 
M.tg.  &  Land  Inv.  Co.  (Tex.  Civ.  App.), 
27  S.  W.  817. 

90.  Loudon  v.  Coleman,  62  Ga.  146. 
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the  right  to  declare  the  lien  to  exist  under  the  facts  in  evidenee.^^ 
The  conclusiveness  of  the  verdict  on  the  judge  is  treated  elsewhere  in 
this  article.^- 

XV.  ANCILLARY  PROCEEDINGS.  —  A.  Receiver  Pendente 
Ljrpg  93  —  rpj^p  appointment  of  a  receiver  for  the  property  pendente  lite 
has  been  made  in  some  instances,'-^'*  and  denied  in  others."® 

B.  Reference.^'^  —  A  reference  frequently  is  made  to  a  master  or 
auditor,"^  and  this  should  be  done  when  the  account  is  long  and  com- 
plicated,^^ and  the  rights  of  a  number  of  lien  claimants  are  to  be  de- 
termined.^^ To  take  advantage  of  a  refusal  to  refer  to  a  master,  one 
must  show  by  the  record  that  injury  has  been  done  him.^  Proceeding 
to  trial  before  the  referee  without  objection  is  an  admission  that  the 
matter  is  referable.-     Objections  as  to  procedure  before  the  referee 


[a]  But  where  the  statute  requires 

it  the  verdict  must  specially  set  forth 
the  lien.  Kvals  V.  Smith,  102  Ga.  768, 
29   S.   E.   968. 

[b]  Where  the  parties  are  claiming 
solely  as  lien  creditors,  the  verdict  will 
be  construed  as  finding  a  lien  to  the 
extent  of  the  sum  awarded.  Loudon  v. 
Coleman,  62  Ga.  146. 

91.  Ala. — Bedsole  v.  Peters,  79  Ala. 
133.  Colo.— Bradbury  &  Co.  i'.  Butler, 
1  Colo.  App.  430,  29  Pac.  46i3.  N.  H. 
Head  &  Dowst  Co.  v.  New  England 
Breeders'  Club,  75  N.  H.  449,  75  Atl. 
982. 

92.  See  supra,  XIV,  D. 

93.  See  generally  the  title  "Ke- 
ceivsrs. ' ' 

94.  Hoover  v.  Wheeler,  23  Miss. 
314;  Gallagher  v.  Karns,  27  Hun  (N. 
Y.)  375;  Webb  T.  Van  Zandt,  16  Abb. 
Pr.   (N.  Y.)   314. 

[a]  Wliere  the  proceeding  is  not 
special,  but  the  lien  is  enforced  as 
other  liens,  and  the  court  has  the 
power  to  adjust  and  enforce  "all 
rights  and  equities"  between  the  par- 
tics,  the  court  has  the  power  to  ap- 
point a  receiver  pendente  lite.  Gal- 
lasher  V.  Karns,  27  Hun  (N.  Y.)  375. 

95.  Btone  v.  Tyler,  173  111.  l47,  50 
N.  E.  eSS;  Mever  v.  Seebald,  11  Abb. 
Pr.  N.  S.  (N.  Y.)  3,26. 

[a]  Complainant  is  not  entitled  to 
a  receiver  for  rents  and  profits  in  the 
absence  of  statutory  provision  there- 
for, since  the  lien  is  on  the  property 
itself  and  does  not  embrace  the  pos- 
session. Stone  V.  Tyler,  173  111.  147, 
50   N.   E,    6SiS. 

96.  See  generally  the  title  "Refer- 
ences. ' ' 

97.  Mass. — Moore  t\  Duean,  179 
Mass.  153,  60  N.  E.  48S;  Dodge  v.  Hall, 


168  Mass.  435,  47  N.  E.  110.  Mo.— Rail 
Bros.  r.  McC^ary,  45  Mo.  App.  365. 
N.  H.— Kent  v.  Brown,  59  N.  H.  236. 
N.  J. — New  York  Metal  Ceiling  Co. 
V.  Kiernan,  73  N.  J.  L.  763,  60  Atl. 
444-.  Pa. — In  re  Yohe's  Appeal,  55  Pa, 
121.  W.  Va. — Grant  v.  Cumberland 
Val.  Cement  Co.,  5S  W.  Ya.  162,  52 
S.   E.  36. 

[a]  Authority  of  referee  defined  by 
statute.  Corbett  v.  Greenlaw,  117 
Mass.  167. 

[b]  An  order  of  reference  contem- 
plates the  hearing  of  proof;  and  notice 
of  the  time  and  place  should  be  given. 
Carl  V.  Grosse,  23  Ky.  L.  Rep.  1586, 
6o  S.  W.  604. 

Appointing  commissioner  or  survey- 
or to  determine  the  curtilage,  see  infra, 
XV,  E. 

98.  Caldwell  V.  Schmulbach,  175 
Fed.  429. 

99.  Carl  v.  Grosse,  23  Ky.  L.  Rep. 
1586,  65  S.  W.  604;  Murphy  V.  Valk, 
30  S.  C.  262,  9  S.  E.  101. 

[a]  Under  a  statute  (1)  requiring 
a  prima  facie  case  to  be  made  out  by 
the  proof  before  an  order  of  reference 
should  be  allowed,  an  evasive  denial 
waives  such  proof.  Grant  v.  Cumber- 
land Val.  Cement  Co.,  58  W.  Va.  162, 
52  S.  E.  36.  (2)  And  recitals  in  the 
order  that  the  court  is  of  opinion  the 
parties  have  a  lien  refers  to  the  prima 
facie  proof,  and  is  not  a  final  adjudi- 
cation of  the  matter.  Rainey  v.  Free- 
port  S.  C.  &  C.  Co.,  5S  W.  Va.  381, 
52  S.  E.  473. 

1.  General  Fire  Est.  Co.  V.  Lun- 
dell,  66  111.  App.  140. 

2.  Taylor  r.  Thornton,  81  N.  J.  L. 
7,  79  Atl.  330;  Jones  r.  Balsley,  27 
Okla.  220,  111  Pac.  942. 
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must  be  made  at  the  trial,  and  cannot  be  raised  first  on  appeal,^ 

C.  Si'BSTiTUTixG  Bond  for  Lien.  —  It  is  provided  l)y  statute  in 
several  states  that  liens  may  be  prevented,*  or  discluirged,^  by  tlie 
giving  of  bond  by  the  owner,"  or  contractor,^  as  the  case  may  l)e, 
conditioned  upon  the  payment  of  all  claims.'*  When  the  statute  has 
been  complied  with  in  this  respect,  there  can  be  no  action  against  tiie 
property;"  but  if  the  giving  of  the  bond  is  not  a  matter  of  record,  it 
must  be  pleaded  and  proved  as  a  defense.^"  The  remedy  of  one  hold- 
ing an  unpaid  claim  on  the  Avork  is  an  action  on  the  bond." 

D.  Deposit  of  Indebtedness.  —  Without  special  statutory  author- 
ity the  owner  may  be  permitted  to  pay  the  balance  of  the  contract 
price  into  court  for  disposition  as  l)etween  adverse  claimants  thereto, ^- 
and  an  order  may  be  entered  discharging  his  property  from  lien.'^ 


3,  Paeyna  r.  Bliss,  ISO  111.  App.  351; 
Haas  E.  '&  Mfg.  Co.  v.  Springfield 
Anmsement  Co.,  142  111.  App.  598; 
Davis  1-.  Rittcnhouse  &  Enibree  Co.,  92 
m.  App.  :^41;  Tavlor  v.  ThorutOQ,  81 
N.  J.  L.  7,  79  AtK  :v.>.0. 

[a]  Objections  and  exceptions  must 
be  filed  to  the  master's  report,  or  the 
findings  and  conclusions  cannot  be  re- 
viewed. Paeyna  v.  Bliss,  180  111.  App. 
351;  Boldnian  i:  Illinois  Cent.  Trac- 
tion  Co.,   145   111.   Ai)p.   551. 

[b]  On  failure  of  master  to  make 
an  allowance  for  extras,  because  of 
lack  of  allegations,  on  permitting  an 
amendment,  the  court  may  make  the 
allowance  from  the  facts  found  by 
the  master,  without  an  exception  being 
reserved  to  the  report.  Merritt  v. 
Crane  Co.,  126  HI.  App.  337. 

4.  m.— Martin  v.  Swift,  120  111. 
488,  12  N.  E.  201.  Kan.— Risse  v.  Hop- 
kins Planing  Mill  Co.,  55  Kan.  518, 
40  Pac.  904.  Minn. — Bohn  v.  Mc- 
Carthy, 29  Minn.   23,  11   N.  W.  127. 

See  supra,  IF,  E. 

5.  U.  S.— Phillips  r.  Gilbert,  101  U. 
S.  721,  25  L.  ed.  833.  D.  C— Lefler 
V.  Forsberg,  1  App.  Cas.  36.  HI. — Mar- 
tin V.  Swift,  120  HI.  488,  12  N.  E. 
201.  la. — Thompson  v.  Spencer,  9o 
Iowa  265,  63  N.  W.  695.  N.  Y.— Shef- 
field r.  Robinson,  73  Hun  173,  25  N. 
Y.  Supp.  1098,  57  N.  Y.  St.  146.  Pa. 
Leiper  v.  Hay,  19  Phila.  362;  Day  t'. 
Garrett,  12  Phila.  265;  Vansciver  v. 
Chnrchill,  35  Pa.  Snpor.  212. 

[a]  Iiicn  May  Be  Released  After 
Suit  Is  Commenced. — ^Martin  r.  Swift, 
120  111.  4ss,  12  X.  E.  201;  Dav  v. 
Garrett,   12   Phila.    (Pa.)    365. 

6.  Lefler  r.  Forsberg,  1  App.  Cas. 
(D.  C.)  36;  Stoffes  V.  Lemke,  40  Minn. 
27,  41  X.  W.  302. 
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7.  m.— Martin  v.  Swift,  120  111. 
488,  12  N.  E.  201.  Kan.— Risse  v. 
Hopkins  Planing  Mill  Co.,  55  Kan.  518, 
40  Pac.  904.  N.  Y.— Sheffield  r.  Rob- 
inson, 73  Hun  173,  25  N.  Y.  Supp. 
1098,  57  N.  Y.  St.  146. 

8.  See  infra,  XXI,  D. 

9.  III.— Martin  r.  Swift,  120  111.  488, 
12  X.  E.  201.  N.  Y.— Morton  V.  Tuck- 
er, 145  N.  Y.  244,  40  X.  E.  3;  Mathia- 
son  V.  Shannon,  25  Misc.  274,  54  X.  Y. 
Supp.  305.  Pa. — Seipel  v.  Wiermau,  S 
Phila.   26. 

10.  Doatherage  Lumb.  Co.  v.  Miles, 
85  Kan.  363,  116  Pac.  505. 

11.  Phillips  V.  Gilbert,  101  U.  S. 
721,  25  L.  ed.  833;  Lefler  v.  Forsburg, 
1   App.   Cas.    (D.  C.)    36. 

Action  on  bond,  see  infra,  XXL 

12.  Cal.— Do  Camp  Lumb.  Co.  r. 
Tolhurst,  99  Cal.  631,  .34  Pac.  438. 
Kan. — Wichita  Sash  &  Door  Co.  v. 
Weil,  SO  Kan.  606,  103  Pac.  1003.  Tex. 
Beilharz  r.  Illingsworth,  62  Tex.  Civ. 
App.  647,  132  S.  W.  106.  Wis.— Wag- 
ner V.  McMillen,  72  Wis.  327,  39  N.  W. 
777. 

fal  It  is  within  the  court's  dis- 
cretion to  permit  such  proceeding. 
Wethered  r.  Garrett,  7  Pa.  Co.  Ct. 
535;  Wagner  i;.  McMillen,  72  Wis.  327, 
39  X.  W.  777. 

13.  Kan.— Wichita  Sash  &  Door  Co. 
r.  Weil,  SO  Kan.  606,  103  Pac.  1003. 
Ohio. — Geller  v.  Puchta,  1  Ohio  Cir. 
Ct.  30,  1  Ohio  Oir.  Dec.  18.  Wis. 
Wagner  r.  McMillen,  72  Wis.  327,  39 
X.  W.  777. 

[a]  If  Balance  Less  Than  Claimed 
To  Be  Due,  Property  Not  Discharged. 
Chamberlain  r.  O'Connor,  1  E.  D. 
Smitli    ex.    y.^    665,    S    How.    Pr.    45. 

[b]  On  deposit  of  contract  price 
by   owner,   in   accordance   with   agree- 
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And  if  the  owner  deposit  the  balance  due  by  him,"  or  if  the  contractor 
deposit  a  sum  equal  to  the  liens  claimed  by  subcontractors/^  the 
owner  may  be  dismissed  from  the  action.  On  deposit  of  the  amount 
due  on  the  contract/*'  or  of  the  proceeds  of  a  judicial  sale  of  the 
property,"  the  lien  is  transferred  from  the  real  estate  to  the  deposit  /* 
and  if  this  deposit  be  withdrawn  by  the  contractor  by  giving  special 
security  therefor,  the  lien  is  transferred  to  the  personal  security  which 
is  substituted  for  the  money  deposited.^^  There  is  no  cliange  in  the  char- 
acter of  the  action  by  reason  of  the  substitution  of  the  deposit  for 
the  real  estate  prior  to  trial.^"  It  is  a  condition  precedent  to  reaching 
the  money  deposited,^^  or  to  enforcing  the  personal  liability  of  the 
withdrawer  of  the  deposit,^'^  that  the  lien  should  be  established/^  and, 
unless  a  different  course  is  made  necessary  by  statute,^*  the  suit  pro- 
ceeds to  judgment  precisely  as  if  the  real  estate  had  never  been  re- 
lieved of  the  liens.^' 


ment,  right  to  lien  on  the  property  is 
destroyed.  Fritschell  v.  Grosshauser, 
24  S.  D.  129,  123  N.  W.  698. 

14.  Geller  v.  Puchta,  1  Ohio  Cir. 
Ct.  30,  1  Ohio  Cir,  Dec.  18;  Wagner 
17.  McMillen,  72  Wis.  327,  39  N.  W.  777. 

15.  iSehaettler  v.  Gardiner,  4  Daly 
(N.  Y.)  56,  41  How.  Pr.  243;  Hall 
V.  Jones,   151   N.  C.  419,  66  S.  E.   350. 

16.  Uvalde  A,  Paving  Co.  v.  City 
of  New  York,  191  N.  Y.  244,  84  N.  E. 
83;  Schillinger  F.-P.  Cement  &  A.  Co. 
V.  Arnott,  152  N.  Y.  584,  46  N.  E. 
956;  Ward  v.  Kilpatrick,  85  N.  Y.  413, 
39  Am.  Eep.  674;  Bates  V.  Trustees,  7 
Misc.  609,  27  N.  Y.  Supp.  951. 

17.  U.  S.— Hcidritter  v.  Elizabeth 
Oil-Cloth  Co.,  6  Fed.  138.  Ga.— Winn 
t'.  Henderson,  63  Ga.  365;  De  Give  v. 
Meador,  51  Ga.  160.  N.  Y.— Brown  v. 
City  Nat.  Bank,  72  Misc.  201,  131  N. 
Y.  'Supp.  92,  26  Am.  Bank.  Rep.  638. 
Pa. — 'Rosenberg  v.  Cupersmith,  240  Pa. 
162,  87  Atl.  570,  Ann.  Cas.  1915A, 
312,  47  L.  R.  A.  (N.  S.)  706;  New  Jer- 
sey Bridge  'Co.  v.  West  Chester,  etc. 
Elect.  Ry.  Co.,  35  Pa.  Co.  Ct.  78.  Vt. 
Baldwin  v.  Spear  Bros.,  79  Vt,  43,  64 
Atl.  235. 

[a]  If  sale  takes  place  before  time 
for  filing  liens  has  elapsed,  claim  may 
be  made  on  the  fund  without  filing 
under  statutory  authority.  Rosenberg 
V.  Cupersmith,  240  Pa.  162,  87  Atl. 
570,  Ann.  Cas.  1915A,  312,  47  L.  R,  A. 
(N.  S.)   706. 

18.  Brown  v.  City  Nat.  Bank,  72 
Misc.  201,  131  N.  "Y.  Supp.  92,  26 
Am.  Bankr.  Rep.  638;  Raven  v.  Smith, 
76  Hun  60,  27  N.  Y.  Supp.  611,  59 
N.  Y.  St.  611,  affirmed,  148  N.  Y,  415, 
43  N,  E.  63. 


19.  Schillinger  F.-P.  Cement  &  A. 
Co.  V.  Arnott,  152  N.  Y.  584,  46  N.  E. 
956. 

20.  (Schillinger  F.-P.  Cement  &  A, 
Co.  V.  Arnott,  152  N.  Y.  584,  46  N.  E. 
956;  Valett  v.  Baker,  129  App.  Div. 
514,  114  N.  Y.  Supp.  214;  Raven  t>. 
Smith,  76  Hun  60,  27  N.  Y,  Supp.  611, 
59  N.  Y.  St.  611,  affirmed,  148  N.  Y. 
415,  43  N.  E.  63.     See  infra,  XXI. 

21.  iSchillinger  F.-P.  Cement  &  A, 
Co.  v.  Arnott,  152  N.  Y,  584,  46  N.  E. 
956. 

22.  Schillinger  F,-P.  Cement  &  A. 
Co.  V.  Arnott,  152  N.  Y.  584,  46  N.  E. 
956;  Sheffield  v.  Robinson,  73  Hun  173, 
25  N.  Y.  Supp.  1098,  57  N.  Y.  St. 
146. 

23.  N.  Y.— Raven  v.  Smith,  76  Hun 
60,  27  N.  Y.  Supp.  611,  59  N.  Y.  St. 
611  {affirmed,  148  N.  Y.  415,  43  N.  E. 
63)  ;  Sheffield  v.  Robinson,  73  Hun  173, 
25  N.  Y.  Supp.  1098,  57  N.  Y.  St.  146.  Pa. 
Rosenberg  v.  Cupersmith,  240  Pa.  16i2, 
87  Atl.  570,  Ann.  Cas.  1915A,  312,  47 
L.  R.  A.  (N.  S.)  706;  Andrews  V. 
Fishing  Creek  Lumb.  Co.,  161  Pa.  204, 
28  Atl.  1018.  Tex.— Texas  Glass  & 
Paint  Co.  v.  Southwestern  Iron  Co. 
(Tex.  Civ.  App.),  147  S.  W.  620.  Va. 
Furst-Kerber,  etc.  Co.  V.  Wells,  116 
Va.   95,  81   S.  E.   22. 

[a]  When  subcontractors'  liens 
were  not  perfected  the  court  should 
decree  the  fund  to  the  contractor. 
Furst-Kerber,  etc.  Co.  v.  Wells,  116  Va. 
95,  81  S.  E.  22. 

24.  Rosenberg  v.  Cupersmith,  240 
Pa.  162,  87  Atl.  570,  Ann.  Cas.  1915A, 
312,  47  L.  R.  A.   (N.  S.)   706. 

25.  Schillinger   F.-P.    Cement   &    A 
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E.  Determining  the  Curtii.aoe.  —  When  the  aTiiount  of  land 
claimed  as  neefssary  to  the  use  of  the  improvement  is  in  dispute,  or 
if  the  boundaries  of  the  prescribed  (piantity  are  undefined,  the  issue 
becomes  one  of  fact,-"  usually  determinable  l)y  the  court,-'  upon 
proof,-^  at  the  application  of  eitlier  jiarty;-'^  and  may  appoint  a  com- 
missioner,^" or  surveyor,'"  upon  application,^-  to  designate  the  curtil- 
age. The  amount  is'  settled  t)y  an  order  of  the  court,^^  made  in  the 
suit.^-'  In  some  states  the  statute  makes  special  provision  for  the  de- 
termination of  the  curtilage.^^ 

XVI.  JUDGMENT  OR  DECREE. —  A.  In  General.''"  — But 
one  judgment  is  i-mdered  ordinai'ily,  disposing  of  the  rights  of  all 
the  parties,^'   thougii  separate  decrees  as  to  each  lien  have  in  some 


Co.  v.  Arnott,  152  N.  Y.  584,  46  N.  E. 
956. 

26.  Park  City  Meat  Co.  r.  Oom- 
stock  S.  K.  Mill.  Co.,  86  Utah  145,  lO:', 
Pac.   254. 

fal  Prima  facie  the  liens  of  me- 
chanics and  niaterialiiien  are  valid  and 
coextensive  with  the  boundaries  of  the 
property  described  in  them.  Sieardi 
V.  Kevstone  Oil  Co.,  149  Pa.  139,  24 
Atl.   161. 

27.  Menner  v.  Nichols,  5  Pa.  Cas. 
356,  8  Atl.  647;  Park  City  Meat  Co. 
V.  Comstock  S.  K.  Miu.  Co.,  36  Utah 
145,  103  Pac.  254.  See  supra,  XIV, 
E. 

28.  Idaho. — Robertson  v.  Moore,  10 
Idaho  115,  77  Pac.  218.  Utah.— Park 
Citv  Meat  Co.  v.  Comstock  S.  K.  Min. 
Co.",  .-je  Utah  145,  103  Pac.  254.  Wis. 
Halsev  v.  Waukesha  Sprin{i;s  San.  Co., 
125  Wis.  311,  104  X.  W.  94,  110  Am. 
St.  Rep.  838. 

[a]  The  court  has  the  power  to 
call  witnesses  to  ascertain  tlie  .•iniount 
of  land  necessary.  Robertson  v.  Moore, 
10  Idaho  11,5,  77  Pac.  218. 

29.  American  Brick  &  Tile  Co.  v. 
l^rinkwater,  59  N.  .1.  L.  462,  36  Atl. 
1034;  Harbach  i".  Kurth,  131  Pa.  177, 
18   Atl.   1062. 

30.  Mo. — 0.qter  i'.  Rabeneau,  46  Mo, 
595;  Rail  Bros.  r.  MdCrary,  45  Mo. 
App.  365.  Mont. — Western  Iron  Wks. 
r.  Montana  Pulp  &  Paper  Co.,  30  Mont. 
.550,  77  Pac.  413.  Pa. — In  re  Imperial 
Refining  Co. 's  Appeal,  149  Pa.  1.39,  24 
Atl.  161;  Monner  r.  Nichols,  5  Pa. 
Cas.  356,  8  Atl.  647. 

[a]  Stay  of  execution  and  lery  un- 
til a  snrxcy  is  ni.-nlc  is  propcM-.  fn  re 
Imperial  Reliniii^'  Co. 'a  Apinal,  ll'J 
Pa.    139,  24    Atl.    161. 

[b]  Court  may  set  aside  report,  and 
appoint    another    commissioner.      Men- 
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ner  v.  Nichols,  5  Pa.  Cas.  356,  8  Atl. 
647. 

31.  Oster  r.  Rabeneau,  46  Mo.  595; 
Western  Iron  Wks.  r.  Montana  l*ulp 
&  Paper  Co.,  30  Mont.  550,  77  Pac. 
413. 

32.  Rail  Bros.  r.  McCrary,  45  Mo. 
App.  365;  In  re  Imperial  Refining  Co. 's 
Appeal,  149  Pa.  139,  24  Atl.  161. 

33.  In  re  Imperial  Refining  Co.'s 
Appeal,  149  Pa.  139,  24  Atl.  IQ\;  Har- 
bach V.  Kurth,  131  Pa.  177,  18  Atl. 
1062. 

[a]  By  statute,  the  determination 
of  the  curtilage  is  not  confined  to  the 
time  of  trial.  In  re  Imperial  Refining 
Co.'s  Appeal,  149  Pa.  139,  24  Atl. 
161. 

34.  Robertson  v.  Moore,  10  Idaho 
115,  77  Pac.  218;  American  Brick  & 
Tile  Co.  V.  Drinkhouse,  59  N.  J.  L. 
462,  36   Atl.   1034. 

35.  American  Brick  &  Tile  Co.  r. 
Drinkhouse,  59  N.  J.  L.  462,  36  Atl, 
1034;  Harbach  t',  Kurth,  131  Pa.  177, 
18   Atl.    1062. 

36.  See  generally  the  titles  "De- 
crees;"  "Judgments." 

37.  Oal. — Nordstrom  v.  Corona  City 
Water  Co.,  155  Cal.  206,  100  Pac.  242, 
132  Am.  St.  Rep.  81;  Willamette  Steam 
Mills  L.  &  M.  Co.  r.  Los  Angeles 
College  Co.,  94  Cal.  229,  29  Pac.  629. 
Colo. — Union  Pac.  Ry.  Co.  r.  Davidson, 
21  Colo.  93,  39  Pac.  1095.  111.— Martin 
r.  Eversal,  36  111.  222.  N.  J.— IMayer 
Ice  Mach.  &  Eng.  Co.  r.  Van  Voorhis, 
88  N.  J.  L.  7,  95  Atl.  735.  Wis.— Allis 
V.  Meadow  Spring  Dist.  Co.,  67  Wis. 
16,  29   N.   W.  543,  30  N.  W.  300. 

S(>o  gonerallv  14  Stanu.vud  Proc.  986, 
1015. 

I  a  I  The  rights  of  all  parties  must 
be  determineil.  111. — Power  r.  McCord, 
36  111.  214.     N.   J.— People's  B.   &  L. 
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cases  been  rendered  in  the  same  action.^s  Even  though  it  adjudicates 
the  rights  of  the  several  parties,  the  judgment  is  not  joint,  but  is 
several  as  to  each.^^  The  judgment  must  conform  to  the  pleadings,  as 
in  other  cases,^^  and  should  be  for  the  amount,*^  and  only  for  such 
items  as  are  claimed  in  the  pleadings.^^  It  must  likewise  conform  to 
the  evidence*^  and  findings^''  or  verdict.*^ 

'  B.  Form  and  Sufficiency.  —  1.  In  General.*^  —  Some  statutes 
provide  a  form  of  judgment.*^  Such  provisions  as  the  statute  makes 
regulating  the   form  and  contents  of  the  judgment  cannot  be  dis- 


Assn.  t\  Vauiewski,  85  N.  J.  Eq.  551, 
96  Atl.  1074.  Wis.— Bartlett  v.  Clough, 
94  Wis.    196,   68   N.   W.   875. 

38.  Miss. — ^Bowman  v.  McLaughlin, 
45  Miss.  461.  Nev.— See  Daly  v.  La- 
hontan  Mines  Co.,  39  Nev.  14,  151  Pac. 
514,  158  Pac.  285.  Utah.— Venard  v. 
Green,  4  Utah  67,  6  Pac.  415,  7  Pac. 
408. 

39.  U.  S. — Gray  v.  Havemeyer,  53 
Fed.  174,  3  C.  C  A.  497.  111.— Portoues 
V.  Holmes,  33  111.  App.  312.  Mass. 
Dahlberg  v.  Wyzanski,  175  Mass.  34, 
58  N.  E.   593. 

Compare  15  Standard  Proc.  88,  and 
infra,  XVI,  B,  2. 

40.  Ala.— Porter  &  Co.  v.  Miles,  67 
Ala.  130.  Ga.— Eyals  v.  Smith,  102 
Ga.  768,  29  S.  E.  968.  Idaho.— Lowe 
V.  Turner,  1  Idaho  107.  111.— Bonney 
V.  Ketcham,  51  111.  App.  321;  Seller  v. 
Schaefer,  40  111.  App.  74.  Miss. — Schiaf- 
fino  V.  Christ,  96  Miss.  801,  51  So.  546. 
Mo. — State  ex  rel.  Ganahl  Lumb.  Co. 
V.  Drew,  43  Mo.  App.  362.  N.  J. 
Gordon  V.  Torrey,  15  N.  J.  Eq.  112, 
82  Am.  Dec.  273.  N.  M.— Rupe  v.  New 
Mexico  Lumb.  Assn.,  3  N.  M.  393,  5 
Pac.  730.  Tenn. — Dollman  v.  Collier, 
92  Tenn.  660,  22  S.  W.  741. 

See  15  Standard  Proc.  35. 

[a]  Equity  may  determine  priority 
of  liens  of  defendants,  and  decree  pay- 
ment in  their  proper  order  without  a 
cross  bill,  when  it  is  a  necessary  in- 
cident to  the  relief  sought  by  an- 
other party.  Interstate  B.  &  L.  Assn. 
V.  Ayers,  71  111.  App.  529. 

[b]  The  judgment  must  correspond 
to  the  filed  claim.  Leeoutour  v.  Peters, 
57  Mo.  App.  449. 

41.  Mills  V.   Heeney,  35   111.   173. 
Adjudging   amount,    see   infra,   XVI, 

B,  2. 

42.  Briggs  V.  Bruce,  9  Colo.  282,  11 
Pac.  204. 

Necessity  of  formal  pleadings  by  all 
lien    claimants,    see   supra,   XII,   B,    2. 

43.  Lengelsen  v.  McGregor,  162  Ind. 


258,  67  N.  E.  524,  70  N.  E.  248;  Boehm 
V.  Brion,  85  N.  J.  L.  330,  88  Atl. 
1024. 

[a]  The  chancery  doctrine  that  the 
facts  on  which  the  decree  is  based  must 
appear  somewhere  in  the  record,  does 
not  obtain  as  to  mechanic 's  lien  fore- 
closures. Bonnell  v.  Lewis,  3  111.  App. 
283. 

See  15  Standard  Proc.  55. 

44.  'Came  v.  Truman,  103  111.  321; 
McNultv  Bros.  i\  Offerman,  152  App. 
Div.  181,  137  N.  Y.  Supp.  27.  See  15 
Standard  Proc.  55. 

45.  Handel  v.  Elliott,  60  Tex.  145; 
Warner  v.  Scottish  Mtg.  &  Land  Inv. 
Co.  (Tex.  Civ.  App.),  27  S.  W.  817. 
See  15  Standard  Proc.  55. 

[a]  Where  the  lien  is  not  admitted 
by  the  pleading,  if  the  verdict  fails 
to  find  a  lien,  a  judgment  for  a  lien 
is  error.  Handel  v.  Elliott,  60  Tex. 
145. 

[b]  The  verdict  need  not  direct 
foreclosure  in  order  to  justify  a  judg- 
ment of  foreclosure.  Warner  i'.  Scot- 
tish Mtg.  &  Land  Inv.  Co.  (Tex.  Civ. 
App.),  27  S.  W.  817. 

[c]  Where  a  verdict  gives  a  lien  on 
both  land  and  building,  and  the  plain- 
tiff waives  the  lien  on  the  land  and 
judgment  is  entered  accordingly, 
though  irregular,  not  reversible  error. 
Sharpe  v.  Spengler,  48  Miss.  360. 

46.  See  generally  15  Standard  Proc. 
22. 

47.  U.  S.— Heidritter  v.  Elizabeth 
Oil-Cloth  Co.,  112  U.  S.  294,  5  Sup. 
Ct.  135,  38  L.  ed.  729.  Mo.^See  Far- 
ley Bros.  V.  Cammann,  43  Mo.  App.  168. 
N.  J. — Mayer  Ice  Mach.  &  Eng.  Co. 
V.  Van  Voorhis,  88  N.  J.  L.  7,  95  Atl. 
735. 

[a]  A  statute  relating  to  mortgage 
foreclosures  is  not  applicable  to  me- 
chanic 's  liens.  Erickson  v.  Russ,  21 
N.  D.  20^8,  129  N.  W.  1025,  32  L.  K. 
A.  (N.  S.)  1072. 
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pensed  with.'^s  Trroirularities  in  the  form  of  the  jiidpiient,  where  no 
injury  results,  are  onliiuirily  not  fatal."''-'  As  a  general  rule,  upon 
determining  that  the  plaintitl'  has  a  lien,  a  personal  judgment  is  ren- 
dered against  the  debtor  for  the  amount  found  o\ving,="  and  this 
amount  is  then  adjudged  a  lien  upon  the  specific  property,^'  with 
directions  that  same  be  sold  to  satisfy  the  said  judgment."  In  case 
other  creditors  and  incumbrancers  are  parties,^^  the  auKJunts  and  rank 
of  their  respective  claims  should  be  adjudicated  and  provided  for 
in  tJie  judgment."  When  the  proceeding  is  in  rem,  the  only  decree 
the  court  can  make,  if  the  lien  is  established,  is  for  sale  of  the  property 


48.  ni.— Munster  v.  Doyle,  50  111. 
App.  672.  N.  Y.--COX  r.  Brodcrick,  4 
E.  D.  Smith  721;  Leuox  v.  Yorkville 
Baptist  Church,  2  E.  D.  Smith  673. 
Wis.— Lavcock  i;.  Parker,  103  Wis.  161, 
7i»  X.  W.  327;  Dewev  v.  Filield,  2 
Wis.  73. 

49.  U.  S.— Grafton  Hotel  Co.  v. 
W^alsh,  2.2S  Fed.  5,  142  C.  C.  A.  461. 
Fla. — Summerlin  i'.  Thompson,  31  Fla. 
3G9,  12  So.  667.  N.  Y.— Decker  v. 
O'Brien,  1  App.  Div.  81,  36  N.  Y.  Supp. 
1079,  72  X.  Y.  St.  22.  Utah.— Bing- 
ham Goal  &  Lumber  Co.  v.  Blom,  43 
Utah  .5S4,  137  Pac.  630. 

[a  I  Failure  to  recite  fiduciary  ca- 
pacity is  immaterial  when  the  execu- 
tion is  onlv  airainst  the  property.  Sum- 
merlin  V.  ThomiKson,  31  Fla.  369,  12  So. 
667. 

[b]  A  motion  to  modify  the  judg- 
ment is  the  proper  practice  to  correct 
an  erroneous  entry  of  judgment.  In- 
dianapolis X.  Tract.  Co.  v.  Brennan, 
174  Ind.  1,  53,  87  X.  E.  215,  90  X.  E. 
65,  68,  91  X.  E.  503,  30  L.  R.  A.  (X. 
S.)  85;  Hubbard  r.  Moore,  132  Ind. 
178,  31  X.  E.  534;  McClellan  v.  Bink- 
ley,  78  Ind.  503. 

50.  Ala.  —  McAnallv  v.  Hawkins 
Lumb.  Co.,  100  Ala.  .397,  19  So.  417; 
Mav  &  T.  Ildw.  Co.  V  MoConnell,  102 
Ala'.  577,  14  So.  768.  Mo.— Rogers  & 
Baldwin  Hdw.  Co.  v.  Cleveland  Bldg. 
Co.,  132  Mo.  442,  .34  S.  W.  57,  53  Am. 
St.  Rep.  494,  31  L.  R.  A.  335.  N.  J. 
Culver  V.  Lieberman,  69  N.  J.  L.  341, 
55  Atl.  812. 

See    infrn.   XVT,   B,   2. 
Tor  equity  practice,  se9  infra,  XVI, 
B,  6,  c,   (II)   and   7. 

51.  Ala.  —  McAnallv  v.  Hawkins 
Lumb.  Co.,  109  Ala.  397,  19  So.  417. 
Mo. — Rogers  &  Baldwin  Hdw.  Co.  v. 
Cleveland  Bldg.  Co.,  132  Mo.  442,  34 
S.  W.  57,  53  Am.  St.  Rep.  494,  .31 
L.  E.  A.  335.  N.  H.— Sly  r.  Pattee,  58 
N.  H.  102.    N.  J. — K^'ulver  r.  Lieberman, 
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69  X''.  J.  L.  341,  55  Atl.  812.  Tenn. 
MciCrarv  Bros.  r.  Bristol  Bank  tS:  T. 
Co.,  97  Tenn.  469,  37  S.  W.  543.  Wis. 
McCoy  r.  Quick,  30  Wis.  .521. 

[a  I  When  the  lien  is  asserted  by 
attachment,  and  the  owner  is  the  only 
party,  a  personal  judgment  for  the 
debt  is  all  that  is  authorized  or  re- 
quired to  make  the  attached  property 
available  for  satisfaction  of  the  exe- 
cution. Laughlin  r.  Reed,  89  Me.  226, 
36   Atl.  131.     Compare  supra,  VI,  F. 

52.  Mo.— Rogers  &  Baldwin  Hdw. 
Co.  V.  Cleveland  Bldg.  Co.,  132  Mo. 
442,  34  S.  W.  57,  53  Am.  St.  Rep.  494, 
31  L.  R.  A.  335.  N.  Y.— Cox  r.  Brod- 
crick, 4  E.  D.  Smith  721.  S.  C— Metz 
V.  Critcher,  83  S.  C.  396,  65  S.  E. 
394. 

See  infra.  XVT,  B,  5. 

fa]  A  judgment  which  does  not  pro- 
vide for  sale  of  the  property  is  ir- 
regular, Riggs  r.  Stewart,  14  Daly 
434,  14  Civ.  Proc.  141,  14  X.  Y.  St. 
695. 

[b]  When  the  debt  is  not  due  by 
the  owiier,  a  subcontractor  may  have 
judgment  establishing  the  lien,  with  a 
provision  for  enforcing  it  on  maturity 
of  the  debt.  McCrarv  r.  Bristol  Bank 
&  T.   Co.,  97  Tenn.  4(59,  37  S.  W.  543. 

53.  People's  B.  &  L.  Assn.  r.  Van- 
iewsky,  85  X.  J.  Eq.  551,  96  Atl.  1074. 
See  snprn,  XI. 

Apportionment  of  proceeds,  see 
infra.   X\'l.  (',   (i. 

[a]  The  statute  requires  determina- 
tion of  j)ri(iritics  of  all  liens.  Peojile's 
B.  &  L.  Assn.  r.  Vaniewskv,  85  X.  J. 
Eq.   551,  96   Atl.   1074. 

54.  Ariz. — Bremen  r.  Foreman,  1 
Ariz.  413,  25  Pac.  539.  Cal.— Stimsou 
Mill  Co.  r.  Xolan,  5  Cal.  App.  754,  91 
Pac.  262.  ni.— Interstate  B.  &  L. 
Assn.  V.  Ayers,  71  111.  App.  529;  Miller 
V.  Ticknor,  7  111.  App.  393;  Ogle  r. 
Murray,  3  111.  App.  343.  N.  J.— Culver 
V.    Lieberman,    G9    N.    J.    L.    341,    55 


MECHANICS'  LIENS 


723 


and  distribution  of  proceeds^^  to  satisfy  the  amount  of  indebtedness 
found  due.'^'' 

The  decree  should  provide  for  any  special  interests  the  parties  may 
have,'^^  and  may  be  conditioned  upon  the  performance  of  certain 
acts.^^  The  facts  indicating  the  time  of  the  commencement  of  the 
lien  need  not  be  recited  in  the  judgment,  in  some  jurisdictions  f^  unless 
they  are  put  in  issue  in  some  way;*'"  but  elsewhere  it  is  required  that 
the  judgment  should  declare  the  lien  from  the  proper  date,°^  and  in 
the  event  this  is  not  done,  the  judgment  operates  as  a  lien  from  the 
time  it  was  docketed.*'- 

2.  Amount  of  Lien  Indebtedness.  —  The  judgment  or  decree  should 
always  establish  the  amount  of  the  lien  indebtedness,''^  whether  a  per- 
sonal judgment  for  the  full  amount  be  permissible  or  not.''*     This  is 


Atl.    812,      Tex. — Trammell    v.    Mount, 
6S  Tex.  210,  4  S.  W.  377.     Wis.— Bart- 
lett  V.  Clough,  94  Wis.  196,  68  N.  W. 
875 
See  infra,  XVI,  C,  6. 

55.  Boyle  v.  Gould,  164  Mass.  144, 
41  N.  E.  114. 

Propriety  of  personal  judgment,  see 
infra,  XVI,  B,  6. 

56.  Md.— Smith  V.  Shaflfer,  46  Md. 
573.  N.  H.— Sly  v.  Pattee,  58  N.  H. 
102.  N.  Y. — Burroughs  v.  Fostevan, 
75  N.  Y.  567. 

Adjudging  amount  of  indebtedness, 
see  infra,  XVI,  B,  2. 

57.  la. — Nichols  v.  Roberts,  144 
Iowa  212,  1212  N.  W.  842.  N.  M.— Post 
V.  Miles,  7  N.  M.  317,  34  Pac.  586. 
Tenn. — MoCrary  v.  Bristol  Bank  &  T. 
Co.,  97  Tenn.  469,  37   S.  W.  543. 

[a]  Subrogation. — When  the  owner 
has  become  subject  to  payment  of  the 
contractor's  indebtedness  by  reason  of 
liens  being  fixed,  he  is  entitled  to  be 
subrogated  to  all  the  rights  of  the  sub- 
contractors against  the  contractor. 
Pike  Bros.  Lumb.  Co.  v.  Mitchell,  132 
Ga.  675,  64  S.  E.  99S,  26  L.  E.  A. 
(N.  S.)  409;  Albert!  v.  Moore,  20  Okla. 
78,  93  Pac.  543,  14  L.  R.  A.  (N.  S.) 
1036.  See  generally  the  title  •'Sub- 
rogation. ' ' 

58.  Nichols  v.  Roberts,  144  Iowa 
212,  122  N.  W.  84)2;  Schaefer-Meyer 
Brew.  Co.  v.  Meyer,  19  Ky.  L.  Rep. 
411,  40  S.  W.  6815.  See  generally  6 
Standard  Proc.  774;  15  Standard 
PROC.    32. 

[a]  Sale  of  improvements  after  re- 
moval may  be  conditioned  upon  plain- 
tiff's replacing  the  premises  in  their 
former  condition.  Schaefer-Meyer  Brew. 
Co.  V.  Meyer,  19  Ky.  L.  Rep.  411,  40 
S.  W.  e85. 


59.  Gordon  v.  Torrey,  15  N.  J.  Eq. 
112,  82  Am.  Dec.  273;  Watt  &  Bros. 
Co.  V.  Eckels,  11  Pa.  Dist.  570,  26 
Pa.  Co.  Ct.  439. 

60.  Gordon  v.  Torrey,  15  N.  J.  Eq. 
112,  82  Am,  Dec.  273. 

61.  lU.— Nibbe  v.  Brauhn,  24  111. 
268.  Minn. — Carey  L.  Lumb.  Co.  v. 
Bierbauer,  76  Minn.  434,  79  N.  W. 
541;  King  V.  Smith,  42  Minn.  286,  44 
N.  W.  65.  Ore.— Kendall  v.  McFar- 
land,  4  Ore.  292. 

62.  la. — See  Curie  V.  Wright,  140 
Iowa  051,  119  N.  W.  74.  Ore.— Ken- 
dall V.  McParland,  4  Ore.  292.  Pa. 
Nolt  V.  Crow,  22  Pa.  Super.  113;  Watt 
&  Bros.  Co.  r.  Eckels,  11  Pa.  Dist.  570, 
26  Pa.  Co.  Ct.  439. 

63.  Ind.— Knowlton  v.  Smith,  163 
Ind.  294,  71  N.  E.  89v5.  N.  Y.— Dennis- 
toun  V.  McAllister,  4  E.  D.  Smith  729. 
Okla. — Vandenberg  v.  Walton  Lumb. 
Co.,  19  Okla.  169,  92  Pac.  149.  Tenn. 
McCrary  v.  Bristol  Bank  &  T.  Co.,  97 
Tenn.  469,  37  S.  W.  543.  Wis.— Crock- 
er V.  Currier,  65  Wis.  662,  27  N.  W. 
825. 

64.  HI.— Mueller  Lumb.  Co.  v.  Bol- 
linger, 160  111.  App.  402;  Thomas  V. 
O'Brien  Lumb.  Co.,  86  111.  App.  18.1. 
Ind. — Knowlton  v.  Smith,  163  Ind. 
294,  71  N.  E.  895.  IMinn.— Thompson 
V.  Dale,  58  Minn.  365,  59  N.  W.  1086. 
N.  J.— 'Culver  v.  Lieberman,  69  N.  J. 
L.  341,  .55  Atl.  812.  N.  M,— Genest  v. 
Las  Vegas  Masonic  Bldg.  Assn.,  11 
N.  M.  251,  67  Pac.  743.  Wis.— Laycock 
p.  Parker,  103  Wis.  161,  79  N.  W. 
327. 

[a]  Not  necessarily  a  personal  de- 
cree, because  it  ascertains  the  amount 
of  the  debt.  Bumgartner  v.  Hall,  64 
111.  App.  45;  Thompson  v.  Dale,  58 
Minn.  365,  59  N.  W.  1086. 
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true  whether  the  proceecling  be  in  personani,^"^  or  in  reni,<"»  and  whether 
it  be  h-izal"'^  or  equitabk^;^'^  but  where  the  o^^^le^  is  not  the  debtor  the 
amount  adjudtzed  a  lien  a^rainst  the  property  shouhl  ordinarily  not 
exceed  the  balance  owino;  by  the  owner  on  the  orip:inal  eontraet,"^ 
and  if  the  eontractor  has  only  partly  performed  his  contract,  the  judg- 
ment should  fix  the  reasonable  value  of  the  work  done,  according  to 
the  terms  of  the  original  contract,  and  decree  a  lien  to  the  subcon- 
tractors to  this  extent.'^"  If  several  parties  claim  liens  the  amount  of 
each  must  ])e  separately  ascertained  ;^^  and  if  several  lienable  amounts 
are  due  the  plaintiff  from  different  parties,  the  judgment  may  be  for 
the  aggregate.^- 

The  judgment,  however,  should  apportion  the  amounts  against  the 
various  buildings,"  and  among  the  properties  of  the  various  owners, 
if  several,^*  when  the  law  permits  the  adjudication  of  these  several 
claims  in  one  action. 

The  judgment  must  be  joint  when  the  liability  of  the  defendants 
is  joint,'^  i)ut  if  the  lia])ility  is  not  joint,  the  judgment  should  ascer- 
tain and  declare  the  liability  separately.'^''  Some  provision  must  be 
made  for  the  adjustment  of  claims  when  the  lien  of  the  contractor 
includes  those  of  subcontractors."  This  is  done,  in  some  jurisdictions, 
by  deducting  the  amount  of  the  subcontractors'  liens  from  that  of 


Property  of  personal  judgment,  see 
infra,  XVI,  B,  6. 

65.  Laughlin  v.  Reed,  89  Me.  2S6, 
36  Atl.  131. 

66.  Plummer  v.  Eckenrode,  50  Md. 
225;  Smith  V.  Shaffer,  46  Md.  573; 
Burroutrhs  V.  Tostevan,  75  N.  Y.  567. 

67.  Ala.— May  &  T.  Hdw.  Co.  v. 
Mc-Conncll,  lOli  Ala.  577,  14  So.  768. 
Me.— Laughlin  v.  Reed,  89  Me.  226,  36 
Atl.  131.  N.  J.— Culver  v.  Lieberman, 
69  N.  J.  L.  341,  55  Atl.  812. 

68.  Thompson  v.  Dale,  58  Minn. 
365,  59  N.  W.  1086. 

69.  D 'Andre  r.  Zimmerman,  17  Misc. 
357,  39  N.  Y.  Supp.  10S6.  See  infra, 
XVT,   B,   6,   b. 

Liability  for  failure  to  withhold  pay- 
ments after  notice,  see  infra,  XVI,  B, 
R,  b. 

70.  Mehrlc  r.  Dunne,  75  111.  239. 
Compare  supra,  VIT;  XII,  A,  5,  b,  and 
see  11  Standard  Proc.  942,  948. 

71.  Colo.— Keystone  Min.  Co.  v. 
Gallacher,  5  Colo.  23.  111. — Power  v. 
McCord,  30  111.  321.  Mo.— Hill  v. 
Chowning,  93  Mo.  App.  620,  07  S.  W. 
750. 

72.  Hill  r.  Chowning,  93  Mo.  App. 
620,  67   S.   W.   750. 

[a]  Where  several  persons  sub- 
scribe crrtain  nmounts  tn%vards  the 
erection  of  a  building,  personal  .iudg- 
ment    may    go    against   each    for    his 
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debt,  with  a  foreclosure  against  the 
property  for  the  aggregate.  Hill  f. 
Chowning,  9-3  Mo.  App.  620,  67  S.  W. 
750. 

73.  ni.— 'Culver  v.  Elwell,  73  111. 
536.  la. — Curie  v.  Wright,  140  Iowa 
651,  119  N.  W.  74.  Md.— Treusch  V. 
Shryock,  55  Md.  330;  Plummer  v.  Eck- 
enrode, 50  Md.  225.  N.  J. — Culver  v. 
Lieberman,  69  N.  J.  L.  341,  55  Atl. 
812.  Pa. — Taylor  v.  Montgomery,  20 
Pa.  443. 

74.  Culver  i".  Lieberman,  69  N.  J. 
L.   341,  55   Atl.   812. 

75.  Colo. — Snodgrass  V.  Holland,  6 
Colo.  596.  Idaho. — Lowe  f.  Turner,  1 
Idaho  107.  Miss. — See  Falconer  v. 
Frazier,  7  Smed.  &  M.  235.  N.  M. 
Rupo  V.  New  Mexico  Lumb.  Assn.,  3 
N.  M.  393,  5  Pac.  730. 

See  15  Standard  Proc.  82,  88. 

76.  Colo. — ^See  Snodgrass  i'.  Hol- 
land, 6  Colo.  596.  Kan. — Kansas  L. 
&  Trust  Co.  r.  Phelps  &  Bigelow  W. 
Co.,  7  Kan.  App.  469,  54  Pac.  136. 
Mo. — Hill  V.  Chowning,  93  Mo.  App. 
620,  67  S.  W.  750;  Walker's  Admr.  v. 
Denver,   79   Mo.   66-1. 

See  genorallv  15  STANDARD  Proc.  89. 

77.  HI.— Bover  r.  Keller,  258  Til. 
106,  101  X.  K.  237,  Ann.  Cas.  1916B, 
628.  N.  Y. — D 'Andre  v.  Zimmerman, 
17  Misc.  357,  39  N.  Y.  Sui.]).  1086. 
Okla. — Eberle  v.  Drennan,  40  Okla.  59, 
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the  original  contractor  or  debtor/^  but  elsewhere  the  practice  is  to 
provide  by  an  order  for  the  proper  application  of  the  proceeds  so 
as  to  protect  the  rights  of  all  parties/^ 

3.  Description  of  Land.  —  The  judgment  must  describe  the  prop- 
erty so  it  can  be  located,^*^  and  not  leave  the  boundaries  to  be  de- 
termined by  the  slieriff.^^  If  uncertain  as  to  description,  the  decree 
must  be  set  aside,®^  but  such  a  description  as  will  ena])le  the  sheriff 
to  identify  the  property  is  sufficient.^^  The  judgment  must  fore- 
close upon  the  same  land,^*  or  part  of  the  same  land,^^  described  in 
the  petition.^'^ 


136  Pac.  162,  51  L.  E.  A.  (N.  S.)  GS; 
Albert!  v.  Moore,  20  Okla.  78,  93  Pae. 
543,  14  L.  E.  A.   (N.  S.)   1036. 

[aj  Subrogation  of  Liens.  —  The 
judgment  should  provide  for  the  pay- 
ment of  lienors  out  of  the  amount  due 
by  the  owner  and  chargeable  against 
the  land,  by  an  appropriation  of  suf- 
ficient thereof  to  satisfy  such  liens, 
so  that  when  the  owner  satisfied  the 
recovery,  these  liens  would  be  dis- 
charged by  such  act  against  the  prop- 
erty. D  'Andre  v.  Zimmerman,  17  IViisc. 
357,   39  N.   Y.  Supp.   1086. 

78.  Boyer  v.  Keller,  258  111.  106,  101 
N.  E.  237,  Ann.  Cas.  1916B,  628;  Pow- 
ell V.  Nolan,  27  Wash.  318,  67  Pac. 
712,  68  Pac.  389. 

[a]  Though  a  laborer  under  a  sub- 
contractor had  filed  a  lien,  but  was 
not  served  and  did  not  appear,  the 
subcontractor  was  entitled  to  the  full 
amount  of  his  own  claim,  which  in- 
cluded the  amount  he  owed  the  laborer. 
Alberti  v.  Moore,  20  Okla.  78,  93  Pac. 
543,  14  L.  E.  A.   (N.  S.)   1036. 

79.  Hill  V.  La  Crosse  &  M.  E.  Co., 
n  Wis.  214. 

[a J  It  is  improper  to  deduct  the  sub- 
contractor 's  judgment  from  that  of  the 
contractor.  Hill  v.  La  Crosse  &  M. 
E.   Co.,  11  Wis.   214. 

80.  Ala.— Salter  v.  Goldberg,  150 
Ala.  511,  43  So.  571;  Porter  &  Co. 
V.  Miles,  67  Ala.  130.  Cal.— Willamette 
Steam  Mills  €o.  v.  Kremer,  94  Cal. 
205,  29  Pac.  633;  Tibbetts  v.  Moore, 
23  Cal.  208.  Mo. — Lecoutour  v.  Peters, 
57  M'o.  App.  449.  Tex. — Tinsley  v. 
Boykin,  46  Tex.  592. 

81.  Eobertson  v.  Moore,  10  Idaho 
115,  77  Pac.  218;  Tinsley  v.  Boykin, 
46    Tex.    592. 

82.  Ind.— Munger  v.  Green,  20  Ind. 
38.  Mo. — Lecoutour  v.  Peters,  57  Mo. 
App.  449.  Tex.— Tinsley  v.  Boykin,  46 
Tex.  592. 


[a]  The  judgment  is  void  for  un- 
certainty if  the  particular  property 
cannot  be  located  from  the  description. 
Munger  r.  Green,  20  Ind.  38;  Lecou- 
tour V.  Peters,  57  Mo.  App.  449. 

83.  Cole  V.  Custer  County  Agr.  M. 
&  S.  Assn.,  3  S.  D,  272,  52  N.  W. 
1086. 

[a J  An  obvious  clerical  error  does 
not  vitiate  the  description  where  it  is 
apparent  what  the  correct  reading 
should  be.  McCoy  v.  Quick,  30  Wis. 
521. 

[b]  Description  of  land  by  town- 
ships is  sufficient,  though  if  full  they 
contain  more  than  the  specified  num- 
ber of  acres.  Springer  Ltiad  Assn.  v. 
Ford,  168  U.  S.  513,  18  Sup.  Ct.  170, 
42   L.   ed.   562. 

[c]  On  question  of  sufficiency  of 
description  of  a  lot,  the  word  "part," 
in  describing  it,  cannot  be  rejected, 
though  the  filed  lien  shows  the  whole 
was  sought  to  be  subjected.  Lecoutour 
V.  Peters,  57  Mo.  App.  449. 

84.  Ark. — Eoberts  v.  Wilcoxen,  36 
Ark.  355.  Cal. — Willamette  Steam 
Mills  Co.  V.  Kremer,  94  Cal.  205,  20 
Pac.  633.  Colo. — Perkins  v.  Boyd,  16 
Colo.  App.  266,  65  Pac.  350.  111.— Por- 
toues  V.  Holmes,  33  111.  App.  312.  Tex. 
Adams  v.  Cook,  55  Tex.  161. 

[a]  Where  building  covers  more 
land  than  the  complaint  describes,  an 
amendment  must  be  filed.  Willamette 
Steam  Mills  Co.  v.  Kremer,  94  Cal. 
205,  29  Pac.  G33. 

[b]  If  an  intervenor  describes  the 
tract,  though  the  complaint  failed  to 
do  so,  the  plaintiff  may  share  in  the 
proceeds  of  sale.  Portoues  v.  Holmes, 
33  111.  App.  312.  See  supra,  XII,  A, 
9;  XII,  B,  2. 

85.  Dusick  v.  Green,  118  Wis.  240, 
95  N.  W.   144. 

86.  Description  in  pleadings,  see 
supra,  XU,  A,  6,  e. 
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4.  Providing  Time  for  Payment.  —  The  decree  should  provide  a 
reasonable  timo  lor  i^aynicnt  iK'forc  sale,"  where  no  equity  of  redemp- 
tion exists :^^  but  not  when  the  rijrht  of  r('d('nii)ti()n  is  provided."'-^ 

5.  Provision  for  Satisfaction  From  Rental  or  by  Sale  of  Property. 
The  power  ol"  the  rlianctTV  ('(Hirl  is  \u>\  liiiiitcd  to  a  sale  oi"  the  i)rop- 
erty  »"  but  it  may  apply  rents  and  profits  of  the  property  to  the  pay- 
ment of  claims  for  labor  and  material."^  Where  sale  is  ordered  it 
should  be  directed  as  required  by  the  statute.^-  Where  the  statute 
gives  the  lien  upon  the  inter(>st  of  the  owner,»='  or  of  the  person 
having:  the  work  done,'*-'  the  order  must  direct  sale,  not  of  the  land 
and  premises,  but  of  the  owner's  interest."'^  In  some  jurisdictions,  how- 
ever, a  court  of  equity  may,  if  it  sees  fit,  direct  the  sale  of  the  estate 
of  ail  parties  having  an  interest  in  the  premises,^''  but  it  shoidd  not 
do  so  if  the  object  of  the  statute  can  be  attained  by  sale  of  the  in- 


87.  Colo. — Clear  Creek,  Colorado,  G. 
&  S.  Min.  Co.  V.  Root,  1  Colo.  H74. 
ni.— Bush  V.  Connelly,  33  III.  447; 
Eowley  v.  James,  31  111.  298;  Link 
r.  Architectural  Iron  Works,  24  111- 
551.  Md.-^Smith  v.  Shaffer,  46  Md. 
573. 

[a]  Not  less  than  ninety  days'  time 
should  be  given.  Bush  v.  Connelly,  3;j 
111.  447. 

[bl  In  foreclosure  on  wife's  separ- 
ate property,  decree  may  provide  that 
sale  may  be  avoided  by  payment  by 
either  husband  or  wife,  of  amount  due. 
Bumgartner  v.  Hall,  1&3  111.  136,  45 
N.  E.  168. 

88.  James  v.  Hambleton,  42  111.  308; 
Mills  V.  Heeney,  35  111.  173. 

89.  Freibroth   r.  Mann,  70  111.  523. 
[a]     The  court  cannot  extend  period 

■within  which  the  property  may  be  re- 
deemed after  sale.  State  v.  Kerr,  51 
Minn.  417,  53   N.  W.   719. 

90.  Wimberly  v.  Mayberry,  94  Ala. 
240,   10   So.   157,   14   L.   E.   A.   305. 

91.  Ala. — Wimberly  v.  Mayberry,  94 
Ala.  210,  10  So.  157, 'l4  L.  R.  A.  305. 
Ky.— Bent  v.  Barnett,  90  Ky.  600,  14 
S.  W.  .59(5;  Athcy  r.  Knotts,  6  B.  Mon. 
24;  Montgomery  v.  Kirwan,  1  Ky.  L. 
Rep.  409.  Miss.— Hoover  v.  Wheeler, 
23  Miss.  314.  N.  M.— Post  v.  Miles,  7 
N.  M.  317,  329,  34  Pac.  .586.  N.  Y. 
Webb  V.  Van  Zandt,  16  Abb.  Pr.  314. 
Tex,— Mcllhenny  v.  Binz,  80  Tex.  1,  13 
S.  W.  a55,  26  Am.  St.  Rep.  705. 

But  see  Stone  r.  Tyler,  173  [11.  147, 
50  N.   E.  OSS,  and  supra,  XV,   A. 

fa]  Where  minors'  property  has 
been  enhanced  in  value,  a  court  of 
equity  may  direct  compensation  out  of 
renta    and    profits,    for    the    improvc- 
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mcnts.  Bent  f.  Barnett,  90  Ky.  600, 
14  S.  W.  59<3;  Post  v.  Miles,  7  N.  M 
317,  329,  34   Pac.  .586. 

fl)]  In  case  of  inadequacy  of  se- 
curity to  bring  a  sutVu'ient  amount  to 
satisfy  the  liens,  the  rents  may  be 
applied  to  the  satisrfjaction  of  lien 
claims.  Webb  v.  Van  Zandt,  16  Abb. 
Pr.    (N.  Y.)   314. 

[c  I  By  statute  provision  is  made 
for  renting  property  to  pay  liens, 
where  a  sale  under  execution  would 
produce  an  insufficient  fund.  Choteau 
V.  Thompson,  2   Ohio  St.   114,   129. 

92.  Smith  v.  Corey,  3  E.  D.  Smith 
(N.  Y.)  642,  4  Abb.  Pr.  208;  Bailey 
V.  Hull,  11  Wis.  289,  78  Am.  Dec. 
706. 

fa]  Decree  directing  sale  "in  the 
city  named,"  insteatl  of  at  the  court- 
house door,  as  directed  by  statute,  is 
sufficient.  Grafton  Hotel  Co.  v.  Walsh, 
22S   Fed.   5,  142   C.  C.  A.  461. 

93.  Dak. — McCormack  v.  Phillips, 
4  Dak.  506,  544,  34  N.  W.  39.  Del. 
In  re  Long,  4  Bovce  88,  86  Atl.  104. 
N.  Y.— Smith  r.  Corey,  3  E.  D.  Smith 
042,  4  Abb.  Pr.  208;  Eaglcson  c.  Clark, 
2  E.  D.  Smith  644,  2  Abb.  Pr.  364. 
N.  H.— Sly  V.  Pattee,  58  N.  11.  102. 

94.  Greene  r.  McDonald,  70  Vt.  372, 
40   Atl.   1035. 

95.  111.— Kidder  r.  Aholtz,  36  lU. 
478.  N.  Y.— Smith  r.  Corey,  3  E.  D. 
Smith  642,  4  Abb.  Pr.  208.  Wis.— Edle- 
man  v.  Kidd,  65  Wis.  IS,  26  N.  W. 
116;  McCoy  v.  Quick,  30  Wis.  521j 
Schmidt   r.  Gilson,  14  Wis.  514. 

96.  Ga. — ^See  Winn  V.  Henderson,  63 
Ga.  365.  111.— Kidder  r.  Aholtz.  36 
111.  478.  Md.— Kelly  v.  Gilbert,  78  Md. 
431,    2S    Atl.    274.     N.    Y.— Kenney    v. 
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terest  of  those  only  against  whom  the  lien  attaches.^^  The  order  for 
the  sale  of  the  property  may  be  made  before  final  decree  is  rendered.''^ 
But  ordinarily,  sale  should  not  be  ordered  until  the  decree  has  ascer- 
tained the  rights  of  all  parties.^^  Under  special  authority  of  the 
statute/  and  without  it,  in  some  jurisdietion,^  but  not  in  others,^  the 
court  may  order  sale  of  only  so  much  of  the  property  as  may  be  neces- 
sary to  satisfy  the  claim."* 

6.  Personal  Judgment. —  a.  In  General  — Vnless  the  action  is 
special,^  or  the  proceeding  is  merely  to  subject  the  property  to  the 
debt,''  the  usual  practice  is  to  render  a  personal  judgment  against  the 
debtor  for  the  debt,^  or  a  deficiency  judgment  against  the  debtor  after 


Apgar,  93  N.  Y.  539.  R.  I.— Jeplierson 
V.  Green,  22  E.  I.  276,  47  Atl.  599. 

See  infra,  XVI,  C,  6,  b. 

[a]  Wlien  the  entire  property  is 
sold,  the  sale  should  not  take  effect 
till  approved  by  the  court.  Joralman 
V.  McPhee,  31  Colo.  2&,  71  Pac.  419. 

97.  Kidder  v.  Aholtz,  36  111.  478. 
See  infra,  XVI,  C,  6,  b. 

98.  Kelly  v.  Gilbert,  78  Md.  431, 
28  Atl.  274;  Dahlborg  f.  Wyzanski,  175 
Mass.  34,  58  N.  E.  593. 

[a]  The  necessity  for  such  order 
must  appear  in  the  bill.  Kelly  v.  Gil- 
bert,  78   Md.  431,   28   Atl.  274. 

99.  Keystone  Min.  Co.  v.  Gallagher, 
5  Colo.  23;  Martin  v.  Eversal,  36  111. 
2122;  Power  v.  McCord,  36  111.  221. 

1.  111.— Cuher  v.  Elwell,  73  111.  536, 
541;  Steigleman  v.  McBride,  17  111.  300; 
Major  V.  Collins,  11  111.  App.  658. 
N.  'd.— State  Loan  Co.  v.  White  Earth 
C.  Min.  B.  &  T.  Co.,  34  N.  D.  101,  157 
N.  W.  834.  W.  Va.— Eainey  v.  Free- 
port  S.  C.  &  C.  Co.,  58  W.  Va.  381,  52 
S.  E.  473;  Grant  v.  Cumberland  Val. 
Cement  Co.,  58  W.  Va.  162,  52  S.  E.  36. 

2.  June  &  Co.  v.  Doke,  3.5  Tex.  €iv. 
App.  240,  80  S.  W.  402;  Mills  V.  Paul 
(Tex.  Civ.  App.),  30  S.  W.  558. 

3.  Barr  v.  World  Keepfresh  Co.,  77 
Ore.  102,  150  Pac.  749. 

4.  North  Presbyterian  Church  V, 
Jevne,  32  111.  214,  83  Am..  Dec.  261; 
State  Loan  Co.  v.  White  Earth  C.  Min. 
B.  &  T.  Co.,  34  N.  D.  101,  157  N.  W. 
834. 

5.  Ga. — Parish  V.  Murphy,  51  Ga. 
614.  Ky. — Seiglestyle  v.  Diesenroth,  12 
Bush  296.  S.  C— Metz  v.  Critcher,  83 
S.  'C.  396,  65  S.  E.  394;  Tenney  v. 
Water,  Light  &  P.  Co.,  67  S.  C.  11,  45 
S.  E.  Ill;  Johnson  v.  Frazee,  20  S.  C. 
500. 

[a]  Where  the  rule  of  service  of 
notice  differs  from  that  prescribed  in 


all  other  cases,  no  personal  judgment 
may  be  rendered  where  regular  service 
has  not  been  had.  Seiglestyle  v.  Dies- 
enroth, 12  Bush   (Ky.)   296. 

6.  See  supra,  VI,  E,  6. 

7.  Ala.— May    &    T.    Hdw.    Co.    v. 
MeConnell,    102    Ala.    577,    14   So.    768. 
Ark. — Brugman    v.    McGuire,    32    Ark. 
733;  White  v.  Chaffin,  32  Ark.  59.  Cal. 
Metropolis  Tr.  &  Sav.  Bank  v.  Barnet, 
165  Cal.  449,  132  Pac.  833;  F'arnham  v. 
California   S.    D.    &    Trust    Co.,   8    Cal. 
App.     266,     96    Pac.     788.      Colo.— St. 
Kevin  Min.  Co.  v.  Isaacs,  18  Colo.  400, 
32   Pac.   822.     D.   C. — Emack   v.   Eush- 
enberger,  8  App.  Cas.  249.     Fla.— West 
V.    Grainger,    46    Fla.    257,    35    So.    91. 
Ga.— Parish    v.    Murph}',    51    Ga.    614. 
Ind.— Knowlton  v.  Smith,  163  Ind.  294, 
71  N,  E.  896;  McDaniel  v.  Weaver,  14 
Ind.    517.     Kan. — Haight   v.   Shuck,    6 
Kan,   192.     Ky.— Dersch  v.  Miller,  137 
Ky.  89,  li2e  S.  W.  177,  124  S.  W.  36i2. 
Miss. — Hursey    v.    Hassam,    45    Mich. 
133.     Mo. — Wright     V.     Beardsley,     69 
Mo.  548;  .Johnson  v.  McHenry,  27  Mo. 
264.     Mont. — Aldritt     v.     Panton,     17 
Mont.  187,  42  Pac.  767.    Neb.— McHale 
V.  Maloney,  67  Neb.  532,  93  N.  W.  67-7. 
N.   J.— Culver  v.   Lieberman,   6-9   N.   J. 
L.  341,  55  Atl.  812.     N.  Y.— Abbott  v. 
Easton,   19'5   N.   Y.   372,   88  N.   E.   572. 
N.  C— Lumber  Co.  v.  Sanford,  112  N. 
C.  655,  16  S.  E.  849.     Ohio.— Ashley  v. 
Conant    Bros.    Furniture   Co.,    12    Ohio 
Cir.    Ct.    537.      Okla.— Union    Bond    & 
Inv.    Co.    V.    Bernstein,    40    Okla.    527, 
139    Pac.    974.      Wash. — Eisenbeis    v. 
Wakeman,  3   Wash.   534,  28   Pac.   923. 
W.   Va.— Atlantic    Terra    Cotta    Co.   v. 
Moore  Const.  Co.,  73  W.  Va.  449,  80  S. 
E.  924.  Wis. — Ponti  v.  Eckels,  129  Wis. 
26,   108   N.   W.    62.     Wyo.— Wyman   v. 
Quavle,  9  Wvo.   326,  63  Pac.  988. 

[a]     There    being    nothing    in    any 
provision  of  the  code  to  the  contrary, 

Vol.  XIX 


[28 


MECIIAMCS'  LIENS 


foreclosure,  where  the  equity  prociHlnro  obtains.'  In  some  states  the 
statute  indieati'S  what  personal  judgment  shall  be  rendered;"  and  many 
courts  have  declined  to  go  beyond  the  express  provisions  of  the  act 
in  rendering  personal  judgments.^" 

A  personal  judgment  against  the  debtor  is  necessary  to  the  validity 
of  the  foreclosure,  under  some  statutes,"  unless  it  appears  that  such 
judgment  has  been  previously  obtained  in  some  other  cause  ;^2  but  in 
other  jurisdictions  this  is  not  necessary.^^ 

b.  i'crsoual  Judgment  Against  the  Owner.  —  A  personal  judg- 
ment is  properly  rendered  against  the  owner  when  he  is  the  debtor,^* 
except  that  under  the  equity  practice,^''  and  sometimes  by  statute,^'' 
only  a  deficiency  judgment  is  permissible  after  a  sale  of  the  property, 


the  pleading  showing  the  debt,  and  the 
a,ction  being  commenced  at  the  usual 
time,  served  the  usuai  way,  and  pro- 
ceeding as  all  other  suits  do,  and  not 
being  a  sunimary  process, — there  may 
be  a  personal  judgment  against  the 
debtor  as  well  as  a  foreclosure  of  the 
lien.     Parish   r.  Murphy,  51   Ga.  614. 

[b]  A  personal  judgment  against 
the  contractor  should  not  be  rendered 
in  favor  of  a  creditor  of  a  subcon- 
tractor. Nunnally  v.  Dorand,  110  Ala. 
5.39,  18  So.  5. 

[c]  A  statiitory  provLsion  requiring 
a  sale  of  the  i)ropcrty  subject  to  lien 
before  a  personal  judgment  for  the 
deficiency  may  be  entered,  applies 
(inly  when  such  j>ersonal  judgment  is 
to  be  entered  against  the  owner.  Me- 
tropolis Tr.  &  Sav.  Bank  v.  Barnet, 
16.^  Cal.  449,  132  Pac.  83.3. 

Where  debtor  is  also  owner,  see  in- 
fra. X\\,  B,  f),  b. 

8.  S.'o  infrn,  XVT,  B,  7. 

9.  Ark. — Brugman  v.  McGuire,  32 
Ark.  733.  D.  C. — Emack  v.  Rushen- 
bcrger,  8  App.  Cas.  249.  Miss. — Ilur- 
scy  t'.  Ha.isam,  45  Miss.  133.  Mo. 
Johnson  r.  McHenrv,  27  Mo.  264. 
Okla.— Jones  r.  Balsley,  27  Okla.  220, 
111  Pae.  942.  Wis.— "Ponti  v.  Eckels, 
129  Wis.  26,  108  N.  W.  62. 

fal  A  statute  making  the  owner 
liable  for  the  value  of  Iniprovomeiits, 
does  not  authorize  a  personal  judg- 
ment, but  only  subjects  his  property  to 
the  debt.  TIarbridge'  v.  Six  Points 
Lumb.  Co.,  17  Ariz.  339,  152  Pac.  860. 

fb]  A  statute  providing  for  judg- 
ment against  the  contractor  does  not 
authorize  the  court  to  render  a  per- 
sonal judgment  against  the  owner, 
thoutjh  he  is  ])ersona11y  responsible  for 
the  debt.  Jones  i".  Balslev,  27  Okla. 
220,  111  Pac.  942. 
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10.  Ky. — Seiglestyle  r.  Diesenroth, 
12  Bush  296.  Miss. — Hursey  v.  Has- 
sam,  45  Miss.  133.  Okla. — Jones  v. 
Balslev,  27  Okla.  220,  111  Pac.  942. 
S.  C— Metz  1-.  Critcher,  83  S.  C.  396, 
65  S.  E.  394.  Wash.— Ilildebrandt  v. 
Savage,  4  Wash.  524,  30  Pac.  643,  32 
Pac.  109.  W.  Va.— Atlantic  Terra  Cotta 
Co.  V.  Moore  Const.  Co.,  73  W.  Va.  449, 
80  S.  E.  924.  Wis.— Laycock  v.  Par- 
ker,  103   Wis.   161,   79   N.   W.   327. 

11.  Ga. — Griffin  Bros.  v.  Gainesville 
Iron  Wks.,  144  Ga.  840,  88  S.  E.  201; 
Massachusetts  Bond.  &  Ins.  Co.  r. 
Realtv  Trust  Co.,  142  Ga.  499,  83  S. 
E.  210;  Baldwin  v.  Shields,  134  Ga. 
221,  67  S.  E.  798;  Carev  Mfg.  Co.  v. 
Viaduct  Place,  1  Ga.  App.  707,  58  S. 
E.    274.      Mo. — Farley    Bros.    r.    Cam- 

niann,  43  Mo.  App.  *168.  Okla.— Al- 
berti  r.  Moore,  20  Okla.  78,  93  Pac. 
543,  14  L.  R.  A.    (X.  S.)   1036. 

[a]  The  statute  has  reference  only 
to  cases  where  the  debtor  and  owner 
are  not  the  same  partv.  Hill  r.  Chown- 
ing,  93   Mo.   Apj).   620',  67  S.  W.  750. 

12.  Griffin  Bros.  v.  Gainesville  Iron 
Works,  144  Ga.  840,  88  S.  E.  201; 
Masaachiisctts  Bond.  &  Ins.  Co.  v. 
Realty  Trust  Co.,  142  Ga.  499.  83  S. 
E.  210;  Rome  Brick  Co.  v.  West,  1.34 
Ga.  65,  67  S.  E.  400;  Buck  v.  Tifton 
Mfg.  Co.,  4  Ga.  App.  695,  62  S.  E.  107 

See  fsupra,  VTI. 

13.  111.— Mueller  Lumb.  Co.  r.  Bol- 
linger, 160  111.  App.  402.  Ky.— Gray 
r.  Graziani,  165  Ky.  771,  178  S.  W. 
1070.  Ore. — Ainslie  v.  Kohn,  16  Ore. 
363,  19   Pac.  97. 

14.  Dcrsch  v.  Miller,  137  Kv.  89, 
122  S.  W.  177,  124  S.  W.  362;  Aldritt 
r.  Panton,  17  Mont.  '187,  42  Pac.  767. 
Compare  snpra.  XV^,  B,  6,  a. 

15.  See  i»fra,  XVT,  B,  7. 

16.  See  infra,  XVI,  B,  7. 
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as  in  mortgage  foreclosures.  But  without  authority  derived  directly 
from  the  statute,"  the  mere  establishment  of  a  lien  does  not  warrant 
a  personal  judgment  against  the  o\\Tier^^  when  there  was  no  con- 
tractual relation  between  him  and  the  lienor,^*  or  if  his  personal 
liability  is  not  fixed  by  some  procedure  under  the  statute.^"  There 
should  be  no  personal  judgment  against  the  lessor  for  the  lessee's 
contract,  though  a  lien  may  be  foreclosed  against  the  property  for 
the  dcbt;-^  nor  against  a  subsequent  purchaser,^^  except  where  he 
assumes  payment.^^  But  a  personal  judgment  may  properly  be  ren- 
dered against  the  owner  if  he  fails  to  withhold  an  amount  sufficient 
to  satisfy  a  notice  of  claim  ;2*  and  likcAvlse  it  has  been  held  that  if 
he  holds  a  balance  due  on  the  contract  and  does  not  proffer  the  money 
into  court,  a  personal  judgment  in  that  amount,  as  well  as  a  fore- 
closure of  lien,  may  be  rendered  against  him  in  favor  of  the  sub- 
contractors entitled  to  the  money.^"^ 


17.  King  V.  Ramsey,  66  Fla.  257, 
63  So.  439;  Stringfellow  v.  Coons,  57 
ria.  158,  49  So.  1019,  131  Am.  St.  Rep. 
1089.     See  supra,  VI,  G. 

18.  Mo. — Hassett  v.  Rust,  64  Mo. 
S25;  Heltzell  v.  Hynes,  35  Mo.  482; 
Stewart  v.  Garvin,  33  Mo.  103.  Okla. 
Scroggy  V.  Kelley,  32  Okla.  398,  122 
Pac.  694.  Tex.— Waldroff  v.  Scott,  46 
Tex.  1. 

19.  Ala.— May  &  T.  Hdw.  Co.  v. 
MeConncll,  102  Ala.  577,  14  So.  768. 
Ariz. — Harbridge  r.  Six  Points  Lumb. 
Co.,  17  Ariz.  339,  152  Pac.  860.  Cal. 
Builders'  Supply  Depot  v.  O'Connor 
150  Cal.  265,  98"  Pac.  982,  119  Am.  St. 
Rep.  119,  17  L.  R.  A.  (N.  S.)  909. 
Colo. — Lowrey  v.  Svard,  8  Colo.  App. 
357,  46  Pac.  619.  D.  C— Emack  v. 
Rushenberger,  8  App.  Cas.  249.  Ga. 
Langley  v.  Simmons,  143  Ga.  699,  85 
S.  E.  832.  Ind.— Crawfordsville  v. 
Brundage,  57  Ind.  262.  Kan. — Hodgson 
V.  Billson,  12  Kan.  568.  Mo.— Schmeid- 
ing  V.  Ewing,  57  Mo.  78;  Walkenhorst 
V.  Coste,  33  Mo.  401.  N.  M.— Straus 
V.  Finane,  3  N.  M.  398,  5  Pac.  729. 
N.  Y. — Siegel  v.  Ehrshowskv,  46  Misc. 
605,  92  N.  Y.  Supp.  733.  Okla.— Union 
Bond.  &  Inv.  Co.  v.  Bernstein,  40  Okla. 
527,  139  Pac.  974;  Jones  v.  Balslev,  27 
Okla.  220,  111  Pac.  942;  Albert!  v. 
Moore,  20  Okla.  78,  93  Pac.  543,  14 
L.  R.  A.  (N.  S.)  1036.  Tenn.— Taylor 
V.  Lumber  Co.,  107  Tenn.  41,  63  S.  W. 
1130;  Shelby  v.  Hicks,  5  Sneed  197. 
Tex.— Lonergan  v.  San  Antonio  Trust 
Co.,  101  Tex.  6i3,  104  S.  W.  1061,  106 
S.  W.  876,  130  Am.  St.  Rep.  803,  22 
L.  R.  Al  (K.  S.)  364.  Utah.— Volker 
Scowcroft  Lumb.  Co.  v.  Vance,  36  Utah 


348,  103  Pac.  970,  24  L.  R.  A.  (N.  S.) 
321.  W.  Va.— Augir  v.  Warder,  68  W. 
Vft.  752,  70  S.  E.  719,  33  L.  R.  A.  (N. 
S.)  69;  Bartholow  v.  Hoge,  71  W.  Va. 
427,  76  S.  E.  813;  Virginia  Supply  Co. 
v.  Calfee,  71  W.  Va.  300,  76  S.  E.'  669. 
Wis.— Whalen  v.  Eagle  Lime  Prod.  Co., 
155  Wis.  26,  143  N.  W.  689;  Ponti  v. 
Eckels,  129  Wis.  26,  108  N.  W.  62. 

20.  Tisdale  v.  Alabama  &  G.  Lumb. 
Co.,  131  Ala.  456,  31  So.  729;  Nunnally 
V.  Dorand,  110  Ala.  539,  18  So.  5; 
Bedsole  v.  Peters,  79  Ala.  133;  Hub- 
bard V.  Moore,  132  Ind.  178,  31  N. 
E.  534;  City  of  Crawfordsville  V.  Brun- 
dage, 57  Ind.  262. 

Compare  supra,  VT,  G. 

21.  Phelps  V.  Maxwell's  Creek  G. 
M.  Co.,  49  Cal.  336;  Shaw  v.  Spencer, 
57  Wash.  587,  107  Pac.  383. 

22.  Ark.— Loring  v.  Flora,  24  Ark. 
151.  la.— Webster  City  Steel  Radia- 
tor Co.  V.  Chamberlin,  137  Iowa  717, 
115  K  W.  504.  Tex.— Michigan  Sav- 
ings &  Loan  Assn.  v.  Attebery,  16 
Tex.  Civ.  App.  222,  42  S.  W.  569. 

23.  San  Francisco  Pav.  Co.  v.  Fair- 
field, 134  Cal.  220,  66  Pac.  255. 

24.  Diamond  Match  Co.  v.  Silber- 
stein,  165  Cal.  282,  131  Pac.  874;  But- 
ler V.  Ng  Chung,  160  Cal.  435,  117  Pac. 
512;  Baumgarten  v.  Mauer  (Tex.  Civ. 
App.),  60  S.  W.  451. 

25.  D.  0. — Emack  v.  Rushenberger, 
8  App.  Cas.  249.  Va.— Taylor  v.  Neth- 
erwood,  91  Va.  88,  20  S.  E.  888.  W.  Va. 
Augir  V.  Warder,  68  W.  Va.  752,  70  S. 
E.  719,  33  L.  R.  A.  (N.  S.)   69. 

[a]  An  interlocutory  judgment 
against    the    owner    may    be    rendered 
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c      Pn-sonal    Judgment    When    ihc    Lien    Fa»/.9.  -  (I.)    In  General 
In  the  majority  of  the  states  a  por>>oual  judgment  may  be  rendered 
against  the  debtor  in  an  action  brought  to  foreclose  a  lien  even  it 
no  lien  is  established-^  under  the  general  policy  ot  code  practice, 
or  by  reason  of  tlie  action  being  at  law,-«  or  by  virtue  of  statutory 
authoritv,-=«  if  ^varranted  by  the  pleadings.^"      ^        -,        .1     r       •    i 

(U )  in  Eciuity.  —  Where  the  proceeding  to  foreclose  the  lien  is  by 
a  suit  in  eciuity,  under  the  strict  cniuity  practice,  if  the  lien  fails  no  pxir- 
sonal  judgment  can  be  rendered  for  the  debt,^^  unless  the  court  has 


for  the  balance  in  his  hands.  Wethered 
I.  Garrett,  7  Pa.  Co.  Ct.  535. 
Compare  infra,  XV,  D. 
26  Ala.— Lavergne  v.  Evans  Bros. 
Const.  Co.,  106  Ala.  289,  52  So.  318; 
Montgomery  Iron  Works  r.  Dorman, 
7S  Ala  218.  Colo.— St.  Kevin  Mining 
Co.  V.  Isaacs,  18  Colo.  400,  32  Pac. 
822.  Ga.— Reynolds  v.  Randall,  97  Ga. 
231'  22  S.  E.  577;  Dunning  r.  Stovall, 
30  Ga.  44.  Kan.— Ilaight  r.  Schuck, 
6  Kan.  192.  Minu.— Smith  r.  Gill,  37 
Minn.  455,  35  N.  W.  178.  Miss.— Hur- 
sey  V.  Hassam,  45  Miss.  133.  Mo.— Ca- 
hiil,  Swift  &  Co.  V.  McCornish,  74  Mo. 
App.  609;  Walker  r.  O'Donohoe,  67 
Mo  App.  600.  Mont.— Ivanhoff  v. 
Teale,  47  Mont.  115,  130  Pac  972; 
Aldritt  V.  Panton,  17  Mont.  187,  42 
Pac  767-  Goodrich  Lumb.  Co.  v.  Davie, 
13  Mont.  76,  32  Pac.  282.  N.  Y.— Ab- 
bott V.  Easton,  195  N.  Y.  372,  88  N. 
E.  572;  Glacius  v.  Black,  50  N.  Y.  14;j, 
10  Am.  Rep.  449 ;  Prime  V.  Hughes,  174 
App.  Div.  406,  159  N.  Y.  Supp.  1041; 
Van  Nest  Woodworking  Co.  V.  Minka, 
116  N  Y.  Supp.  619.  Teun.— Dollman 
r.  Collier,  92  Tenn.  660,  22  S.  W.  741. 
Wash.— Ilallett  v.  Phillips,  73  Wash. 
457,  132  Pac.  51;  Rasmusson  v.  Liming, 
50  Wash.  184,  96  Pac.  1044;  Spaulding 
I.  Burke,  33  Wash.  679,  74  Pac.  829. 
Wis.— Moritz  v.  Splitt,  55  Wis.  441,  13 
N.  W.  555;  More  v.  Ruggles,  15  Wis. 
275. 

fa]  When  several  suits  are  consoli- 
dated and  the  plaint ifT  is  nons\iiteil  by 
the  owner  for  failure  of  the  lien,  he 
is  still  entitled  to  a  personal  judgment 
against  the  defaulting  contractor  who 
owes  the  debt.  Kennedy  &  Shaw  Lumb. 
Co.  f.  Duseubcry,  IIG  Cal.  124,  47  Pac. 
1008. 

27.  Cal.— Miller  v.  Carlisle,  127 
Cal.  327,  59  Pac.  785.  Dak.— McCor- 
mack  1-.  Phillips,  4  Dak.  506,  34  S.  W. 
39.  Kan. — Ilaight  r.  Schuck,  6  Kan. 
192.  Utah. — Volker-Scowcroft  Lumb. 
Co.   V.   Vance,   36    Utah    348,   103   Pac. 
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970,   Ann.    Cas.    1912A,    124,    24    L.    R. 
A.    (N.   S.)    331. 

[a]  Where  law  and  equity  are 
amalgamated  under  the  code  and  ad- 
ministered in  one  action,  in  the  same 
tribunal,  it  is  not  uncommon  to  ren- 
der judgment  for  money  due  a  lien 
claimant,  though  the  lien  itself  fails 
of  enforcement.  Miller  v.  Carlisle,  127 
Cal.  327,  59  Pac.   785. 

28.  West  V.  Grainger,  46  Ela.  257, 
35  So.  91;  Ashlev  r.  C'onant  Bros.  Fur- 
niture Co.,  12  Oiiio  Cir.  Ct.  .537:  Chap- 
man V.  Bolton  Steel  Co.,  4  Ohio  Cir. 
Ct.   242,   2   Ohio   Cir.   Dec.   523. 

29.  Colo. — Finch  v.  Turner,  21  Colo. 
287,  40  Pac.  565;  Cannon  r.  William.s, 
14  Colo.  21,  23  Pac.  456.  N.  Y.— Snaith 
V.  Smith,  7  Misc.  37,  27  N.  Y.  Supp. 
379,  57  N.  Y.  St.  86.  Wis.— Ponti  v. 
Eckels,  129  Wis.  26,  108  N.  W.  62. 

30.  Ala. — Lavergne  v.  Evans  Bros. 
Const.  Co.,  166  Ala.  289,  52  So.  318; 
Bedsole  v.  Peters,  79  Ala.  133.  Ga. 
Reynolds  V.  Randall,  97  Ga.  231,  22 
S.  E.  577.  Mo. — Mulloy  v.  Lawrence, 
31  Mo.  583;  Patrick  r.  Abeles,  27  Mo. 
184.  Mont. — Wertz  r.  Lamb,  43  Mont. 
477,  117  Pac.  89;  Western  Plumbing 
Co.  V.  Fried,  33  Mont.  7,  81  Pac.  394, 
114  Am.  St.  Rep.  799.  N.  Y.— Hender- 
son V.  Jackson  Am.  Co.,  1.58  App.  Div. 
874,  142  N.  Y.  Supp.  701;  Jones  V. 
Dodge,  137  App.  Div.  85.3,  122  N.  Y. 
Supp.  815;  Daxe  r.  Hajek,  .56  Misc. 
673,  107  N.  Y.  Supp.  601.  Ohio.— Ash- 
ley V.  Conant  Bros.  Furniture  Co.,  I'S 
Oiiio  Cir.  Ct.  537.  Utah.— A'olker- 
Scowcroft  Lumb.  Co.  v.  Vance,  .?6  Utah 
348,  103  Pac.  970,  Ann.  Cas.  1912A, 
124,  24  L.   R.   A.    (X.  S.)    :!iM. 

[a]  If  the  defendant  resides  in  an- 
other county,  aiul  the  jietition  fails  to 
allege  a  lien,  the  court  is  without  jur- 
isdiction, on  default,  to  render  a  per- 
sonal judgment  for  the  debt.  Chapman 
V.  Boiton  Steel  Co.,  4  Ohio  Cir.  Ct. 
242,  2  Ohio  Cir.  Dec.  523. 

31.  U.    S.— Russell    v.    Hayner,    130 
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jurisdiction  of  the  debt  on  equitable  grounds,^^  q^  authority  is  given 
by  statute.^^  Nevertheless  this  practice  is  not  adhered  to  in  all  states 
where  the  foreclosure  is  as  in  equity.^*  If  the  personal  judgment  pro- 
vided for  in  the  statute  is  to  be  "in  addition"  to  the  foreclosure,3=*  or 
is  construed  to  be  incidental  to  the  proceeding  to  enforce  the  lien,^" 
a  personal  judgment  is  not  authorized  in  the  absence  of  a  lien. 

7.  Deficiency  Judgments.  —  When  the  lien  is  enforced  strictly  in 
equity,  a  personal  judgment  for  the  full  amount  of  the  debt  before  sale 
is  improper  f  and  this  rule  is  frequently  enacted  into  a  statute.^^  Fol- 


Fed.  90,  64  C.  C.  A.  424.  111.— Turnes 
V.  Brenckle,  249  111.  394,  94  N.  E.  495; 
Green  v.  Sprague,  120  111.  416,  11  N. 
E.  S59;  Bouton  V.  McDonougli  County, 
84  111.  384;  Elgin,  J.  &  E.  Ey.  Co.  r. 
Northwestern  Nat.  Bank,  165  HI.  App. 
35.  la. — Loring  &  Co.  V.  Small,  50 
Iowa  271,  32  Am.  Eep.  136.  N.  Y. 
Burroughs  IK  Tostevan,  75  N,  Y.  567; 
Kelsey  v.  Rourke,  50  How.  Pr.  315; 
Thompson-Starrett  Co.  v.  Brooklyn  Hts. 
Realty  Co.,  Ill  App.  Div.  358,  98  N. 
Y.  Supp.  128.  Ore. — Ming  Yue  v.  Coos 
Bay,  R.  &  E.  R.  &  Nav.  Co.,  24  Ore. 
392,  33  Pac.  641.  Va. — Clement  v. 
Adams  Bros.  Paynes  Co.,  113  Va.  547, 
75  S.  E.  294.  W.  Va.— Atlantic  Terra 
Cotta  Co.  V.  Moore  Const  Co.,  73  W. 
Va.  449,  80  S.  E.  924. 

[a]  The  application  of  the  rule  is 
The  same  whether  the  pleadings  are 
defective,  or  the  proof  fails  to  estab- 
lish the  lien.  Atlantic  Terra  Cotta  Co. 
V.  Moore  Const.  Co.,  73  W.  Va.  449, 
80  S.  E.  924. 

32.  Carter  v.  Keeton,  112  Va.  307, 
71  S.  E.  554;  Johnston  &  G.-Bros.  V. 
Bunn,  108  Va.  490,  62  S.  E.  341,  19 
L.  R.  A.  (N.  S.)  1064;  Boston  Blower 
Co.  V.  Carman  Lumb.  Co.,  94  Va.  94,  26 
S.  E.  390;  Atlantic  Terra  Cotta  Co.  v. 
Moore  Const.  Co.,  73  W.  Va.  449,  80 
S.  E.  924. 

[a]  The  general  rule  that  having 
acquired  jurisdiction  for  one  purpose, 
equity  will  give  complete  relief,  and 
hence  render  a  personal  decree  though 
no  lien  is  established,  presupposes  that 
jurisdiction  has  been  acquired  on  some 
grounds  of  equitable  cognizance.  At- 
lantic Terra  Cotta  Co.  V.  Moore  Const. 
Co.,  73  W.  Va.  449,  80  S.  E.  924. 

33.  Colo. — Cannon  v.  "Williams,  14 
Colo.  21,  23  Pac.  456.  111.— Turnes  v. 
Brenckle,  249  111.  394,  94  N.  E.  495. 
N.  y. — Burroughs  v.  Tostevan,  75  N. 
Y.  567.  Utah. — Volker-Scowcroft  Lumb. 
Co.    V.    Vance,     36    Utah     348,     103 


Pac.  970,  Ann.  Cas.  1&12A,  124,  24  L. 
R.  A.   (N.  S.)    321, 

[a]  When  only  a  deficiency  judg- 
ment after  sale  is  authorized  by  stat- 
ute, the  court  will  not  enter  a  personal 
judgment  when  the  Hen  fails.  Hilde- 
brandt  V.  Savage,  4  Wash.  524,  30  Pac. 
643,  32  Pac.   109. 

[b]  When  not  authorized  by  stat- 
ute a  personal  judgment  will  not  be 
rendered  on  general  principles,  in  ab- 
sence of  the  lien.  Burroughs  V.  Toste- 
van, 75  N.  Y.  567. 

34.  Cal.— See  Miller  v.  Carlisle,  127 
Cal.  327,  59  Pac.  785.  la. — Green  Bay 
Lumb.  Co.  V.  Miller,  98  Iowa  468,  62 
N.  W.  742,  67  N.  W.  383.  Tenn.— Doll- 
man  V.  Collier,  92  Tenn.  660,  22  S.  W. 
741.  Wash.— Pacific  Iron  &  Steel  Wks. 
r.  Goerig,  55  Wash.  149,  104  Pac.  151. 

35.  Burroughs  v.  Tostevan,  75  N. 
Y.  567;  Atlantic  Terra  Cotta  Co.  v. 
Moore  Const.  Co.,  73  W.  Va.  449,  80 
S.  E.  924. 

36.  Burroughs  V.  Tostevan,  75  N.  Y. 
567;  Glen  Cove  Granite  Co.  v.  Costello, 
65  App.  Div.  43,  72  N.  Y.  Supp.  531. 

37.  la. — Loring  &  Co.  V.  Small,  50 
Iowa  271,  32  Am.  Rep.  136.  Minn, 
Baxter  Sash  &  Door  Co.  v.  Ornes,  130 
Minn.  214,  153  N.  W.  594.  Mont, 
Riale  v.  Roush,  1  Mont,  474;  Mochon 
V.  Sullivan,  1  Mont,  470.  S.  D.— Cole 
V.  'Custer  County  Agr.,  M.  &  S.  Assn., 
3  S.  D.  272,  52  N.  W.  1086. 

See  also  the  cases  in  following  note. 
But  see  supra,  XVI,  B,  6. 

38.  lU.^Stone  V.  Tyler,  173  111.  147, 
50  N.  E.  688;  First  Baptist  Church  v. 
Andrews,  87  111.  172.  Minn. — Baxter 
Sash  &  Door  Co.  v.  Ornes,  130  Minn. 
214,  153  N.  W.  594;  Thompson  v.  Dale, 
58  Minn.  365,  59  N.  W.  1086.  Wis. 
Laycock  v.  Parker,  103  Wis.  161,  79 
N.  W.  327;  Crocker  v.  Currier,  65  Wis. 
662,   27  N.   W.   825. 

[a]  In  California,  under  a  statute 
which  provides  for  a  deficiency  judg- 
ment  as   in    mortgage   foreclosures,   it 
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lowing  the  modern  chancery  practice  governing  foreclosures,  as  devel- 
oped by  statute,^^  the  rendition  of  a  deficiency  judgment  against  the 
debtor  is  the  proper  procedure  in  mechanic's  lien  foreclosures.^"  The  al- 
most universal  equity  practice  now  is,  to  determine  the  amount  due,  di- 
rect sale  of  the  premises,  and  provide  for  the  rendition  of  a  judgment 
for  the  deficiency  after  application  of  the  proceeds  of  sale,^^  if  it  is 
prayed  for,^-  and  the  decree  for  the  deficiency  operates  as  a  personal 
judgment  on  which  execution  may  issue.-*'  Though  a  judgment  in  fortu 
directs  that  the  plaintiff  recover  a  fixed  sum,  but  is  otherwise  in  the 
form  of  a  deficiency  judgment,*'  and  does  not  award  execution  for 


is  held  that  where  the  debtor  is  the 
owner  a  personal  judgment  against 
him,  except  for  a  deficiency,  is  not 
permissible;  but  that  as  against  the 
contractor  a  personal  judgment  with 
execution  independent  of  sale,  is 
proper.  Metropolis,  Tr.  &  Sav.  Bank  V. 
Barnet,  165  Cal.  449,  132  Pac.  833. 
Compare  Central  L.  &  M.  Co.  v.  Center, 
107  Cal.  193,  40  Pac.  334;  Farnham  v. 
California  Safe  Dep.  &  Tr.  Co.,  8  Cal. 
App.  266,  96  Pac.  788. 

39.  U.  S. — Dodge  v.  Freedman'a 
Sav.  &  Trust  Co.,  106  U.  S.  445,  1  Sup. 
Ct.  335,  27  L.  ed.  206.  Minn.— Thomp- 
son V.  Dale^  58  Minn.  365,  59  N.  W. 
1086.  N.  M.— Ford  v.  Springer  Land 
Assn.,  8  N.  M.  37,  41  Pac.  541. 

[a]  Under  the  old  equity  practice 
a  chancery  court  could  not  render  a 
personal  judgment  against  the  debtor 
for  the  deficiency;  and  the  creditor 
had  to  resort  to  a  court  at  law  for  that 
purpose.  U.  S. — Noonan  V.  Braley,  2 
Black  499,  17  L.  ed.  278;  Orchard  v. 
Hughes,  1  Wall.  73,  17  L.  ed.  560. 
Minn. — Thompson  v.  Dale,  58  Minn. 
365,  59  N.  W.  1086.  N.  M.— Ford  v. 
Springer  Land  Assn.,  8  N.  M.  37,  41 
Pac.  541. 

[b]  But  statutes  in  practically  all 
states  have  long  since  conferred  upon 
chancery  courts  the  right  to  render 
deficiency  judgment.  Thompson  v. 
Dale,  58" Minn.  365,  59  N.  W.  1086. 

40.  Cal. — Giant  Powder  Co.  v.  San 
Diego  Flume  Co.,  78  Cal.  193,  20  Pac. 
419.  111. — Turnes  i;.  Brenckle,  249  111. 
394,  94  N.  E.  495;  Sprague  r.  Green, 
18  111.  App.  476.  Minn. — Thompson  v. 
Dale,  58  Minn.  365,  59  N.  W.  10S6. 
Mont. — Mochon  v.  Sullivan,  1  Mont. 
470;  Riale  r.  Roush,  1  Mont.  474.  Neb. 
Durkee  r.  Koohler,  73  Neb.  833,  103  N. 
W.  767.  N.  M. — Ford  r.  Springer  Land 
Assn.,  8  N.  M.  37,  41  Pac.  541.  N.  Y. 
Valett    V.    Baker,    129    App.    Div.    514, 
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114  N.  Y.  Supp.  214.  N.  D.— Dakota 
Sash  &  Door  Co.  v.  Brinton,  27  N.  D. 
39,  14.3  N.  W.  594.  S.  D.— Cole  v.  Cus- 
ter Countv  Agr.,  M.  &  S.  Assn.,  3  S. 
D.  272,  52  N.  W.  10S6.  Wash.— Marks 
v.  Pence,  31  Wash.  426,  71  Pac.  1096; 
State  ex  rei.  Washington  Bridge  V.  Su- 
perior Court,  11  Wash.  366,  39  Pac. 
644. 

41.  Thompson  f.  Dale,  58  Minn.  365, 
59  N.    W.   10S6. 

[a]  By  statute  the  clerk  may  com- 
pute the  amount  of  deficiency,  and 
when  entered  it  becomes  the  amount 
of  the  judgment  without  supplemental 
order  of  the  court.  Thompson  r.  Dale, 
58  Minn.  365,  59  N.  W.  1086. 

42.  Neb. — Durkee  i\  Koehler,  73 
Neb.  833,  103  N.  W.  767.  N.  M.— Ford 
V.  Springer  Land  Assn.,  8  N.  M.  37, 
41  Pac.  541.  N.  Y. — Kennedy  V.  Mc- 
Kone,  10  App.  Div.  88,  41  N.  Y.  Supp. 
782,  75  N.  Y.  St.  1179. 

43.  D.  C. — McCarthy  V.  Holtman, 
19  App.  Cas.  150.  lU.-^tone  v.  Tyler, 
173  111.  147,  50  N.  E.  688.  la.— Loring 
&  Co.  V.  Small,  50  Iowa  271,  32  Am. 
Rep.  136.  Minn. — Thompson  v.  Dale, 
58  Minn.  365,  59  N.  W.  1086.  N.  M. 
Ford  V.  Springer  Land  Assn.,  8  N.  M 
37,  41    Pac.  541. 

44.  Cal. — Blanck  r.  Commonwealth 
Amusement  Corp.,  19  Cal.  App.  720,  127 
Pac.  805.  ni.— Thomas  r.  O'Brien 
Lumb.  Co.,  86  111.  App.  181;  Bumgart- 
ner  v.  Hall,  64  111.  App.  45.  Mo.— Do 
Laurcal  r.  Kem.pcr  9  Mo.  App.  77. 
N.  Y. — Decker  r.  O'Brien,  1  App.  Div. 
81,  36  N.  Y.  Supi..  1079,  72  N.  Y.  St. 
22.  Ore. — Watson  v.  Koonday  Min. 
Co..  37  Ore.  287,  55  Pac.  867,  58  Pac. 
36,  60  Pac.  994.  S.  D.— Cole  r.  Custer 
County  Agr.,  :M.  &  S.  Assn.,  3  S.  D. 
272.  52  N.  W.  1086. 

fa]  The  proper  form  is  to  say: 
"The  amount  due  the  plaintiflf  from 
the  defendant  is  the  sum  of"  
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the  debt,*^  it  is  not  recrarded  as  a  personal  judgment. 

8.  Judgment  in  Inferior  Court.  —  In  a  justice's  or  other  inferior 
court  judgment  all  jurisdictional  facts  should  appear  on  the  face  of  the 
proceeding.**'  The  judgment  can  only  recite  that  the  plaintiff  is  en- 
titled to  a  lien  on  the  described  property*^  since  the  court  has  no  juris- 
diction to  direct  foreclosure  and  sale.*^ 

9.  Equity  of  Redemption.  —  The  equity  of  redemption  depends 
largely  on  statute.*^  But  it  lias  been  held  that  a  court  of  equity  may 
make  a  decree  without  right  of  redemption,^"  notwithstanding  pro- 
visions of  the  statute  allowing  redemption,^^ 

10.  Judgment  by  Default.  —  Where  defendant  fails  to  appear,  the 
plaintiff  may  proceed  as  in  other  cases  of  default.^^  He  must,  how- 
ever, make  out  a  prima  facie  case.^^  "Where  the  chancery  procedure  is 
followed,  the  rule  that  upon  bfll  confessed  the  court  may  proceed  to 
decree  with  or  without  evidence,  is  applicable  to  mechanic's  lien  cases." 


dollars.     Laycock  v.  Parker,  103  Wis. 
161,  79  N.  W.  327. 

[b]  Statutory  damages  not  allow- 
able on  a  decree  fixing  amount  of  lien 
and  providing  for  sale,  since  such  a 
decree  is  not  one  for  the  recovery  of 
money.  Thomas  v.  O'Brien  Lumber 
Co.,  86  111.  App.   181. 

45.  Crocker  v.  Currier,  65  "Wis.  662, 
27  N.  W.  805. 

46.  111.— O  'Brien  v.  Gooding,  194  111. 
466,  62  N.  E.  898.  Mo.— Sanderson  v. 
Fleming,  37  Mo.  App.  595;  Fink  v. 
Alderson,  20  Mo.  App.  364;  Ewing  v. 
Donnelly,  2,0  Mo.  App.  6,  2  West.  Eep. 
445.  N.  C— Rutherford  V.  Ray,  147 
N.  C.  253,  61  S.  E.  57. 

See  17  Standard  Proc.  665;  15 
Standard  Peioc.  433;  and  the  title 
"Justices  of  the  Peace." 

[a  I  Docket  entries  not  conclusive 
as  to  matters  not  required  to  be  en- 
tered thereon.  Missouri  Granitoid  Co. 
V.  George,  150  Mo.  App.  650,  131  S. 
W.  470. 

47.  Lecoutour  v.  Peters,  57  Mo. 
App.  449;  De  Laureal  v.  Kemper,  9 
Mo.  App.  77;  Jennings  v.  Newman,  52 
How.  Pr.  (N.  Y.)  282;  Egan  v. 
Ijaemmle,  5  Misc.  224,  25  N.  Y,  Supp. 
33U,  54  N.  Y.  St.  789. 

Sec  supra,  IX,  A,  4. 

[a J  A  judgment  in  the  ordinary 
form  is  sufficient,  since  the  law  estab- 
lishes the  sum  as  the  amount  of  the 
lien,  and  determines  what  execution 
will  issue.  Jennings  v.  JNewman,  5i! 
How.  Pr.   (JSJ.  Y.)   282. 

48.  Egan  v.  Laemmle,  5  Mise.  224. 
25  N.  Y.  Supp.  33U,  54  N.  Y.  St.  789. 
See  supra,  LX,  A,  4. 


49.  iSee  the  statutes. 

50.  Continental  C.  Trust  &  Sav. 
Bank  r.  Corey  Bros.  Const.  Co.,  208 
Fed.  976,  126  C.  C.  A.  64. 

51.  Continental  C.  Trust  &  Sav. 
Bank  v.  Corey  Bros.  Const.  Co.,  208 
Fed.  976,  126  C.  C.  A.  &4. 

52.  MeConnell  v.  Bryant,  38  Ga. 
639;  Thielmann  v.  Burg,  73  111.  293. 
See   14   Standard  Proc.   854. 

[a]  If  parties  are  improperly 
joined  there  should  be  no  default  judg- 
ment as  to  them.  Smith  v.  Shaffer,  46 
Md.  573. 

[b]  Judgment  on  default  for  differ- 
ent sum  from  that  found  due  after  trial 
between  other  parties,  will  not  stand. 
Falconer  v.  Frazier,  7  Smed.  &  M. 
(Miss.)    235. 

53.  Ga. — MeConnell  v.  Bryant,  38 
Ga.  639.  Nev. — Skyrme  v.  Occidental 
Mill  &  Min.  Co.,  8  Nev.  219.  Tex. 
Herring  v.  Herring  (Tex.  Civ.  App.), 
189  S.  W.  1105. 

[a]  No  judgment  for  want  of  prop- 
er affidavit  of  defense  may  be  rendered 
where  the  copy  of  contract  attached  to 
irregular  affidavit  shows  no  lien  can 
be  had  on  the  building.  Wilkinson  v. 
Brice,  148  Pa.  153,  23  Atl.  982. 

54.  Clear  Creek,  C,  G.  &  S.  Min. 
Co.  V.  Root,  1  Colo.  374;  Clark  v.  Ray- 
mond, 27  Mich.  456. 

[aj  Where  minors  are  parties  a 
decree  pro  confesso  must  show  proof 
of  material  aJlegationa.  Preston  v. 
Hodgen,  50  111.  56. 

[b]  Where  allegations  are  uncer- 
tain, though  bill  be  taken  as  confessed, 
proof  is  necessarv.  Close  v.  Hunt,  8 
Blackf.  (Ind.)  254. 
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Creditors  and  othor  nllo.irod  claiinants  are  properly  defaulted  on  failure 
to  answer. ^^ 

11.  Conclusiveness  of  Judgment.  —  a.  In  Ocncral.^^  —  The  judg- 
ment in  a  nuTliaiiir's  lien  |.riHMc.lin«r  is  conclusive  as  to  all  issues  of 
fact,^'  and  it  cannot  be  attacked  eollaterally  by  the  parties  thereto," 
except  for  fraud  or  collusion.^^  From  the  date  of  being  placed  of 
record  it  has  the  same  force  and  effect  as  other  recorded  judgments.^** 
AYhere  it  ranks  as  a  judgment  from  the  date  of  its  entry ,^^  as  against 
incumbrancers  of  a  later  date  it  is,  on  the  face  of  the  record,  a  prior 
lien  on  the  property  bound  by  it  f"^  as  against  incumbrancers  earlier 
in  date,  however,  the  matters  that  give  it  priority  must  be  affirmatively 
shown. •'^  A  judgment  foreclosing  a  mechanic's  lien  is  entitled  to  the 
same  presumptions  as  other  judgments,'^*  But  where  it  appears  on  the 
face  of  the  record  that  the  court  did  not  have  jurisdiction,  the  judg- 
ment is  void  and  mav  be  collaterally  attacked.*''^    When  a  plaintiff  fails 


[c]  Bill  must  allege  a  case  which 
if  admitted  would  niithorizc  a  decree. 
Shaeffer  r.  Weed,  S   111.  HU. 

[d]  A  feme  covert  may  confess 
judgment  when  the  statute  removes  her 
disabilities  to  contract;  otherwise,  a 
judgment  fixing  a  lien  upon  her  prop- 
e'rty  is  void  if  it  affirmatively  appear 
it  was  rendered  without  evidence. 
Bearden  r.  Miller,  54  Mo.  App.  199. 
See  U  Standard  Proc.  797,  798. 

55.  Van  Pelt  r.  Dunford,  58  111.  U5; 
Gould  r.  Garrison,  48  111.  258;  Phillips 
r.  Branch  Mint  Min.  &  Mill.  Co.,  27 
S.  D.  .350,  131  N.  W.  308. 

56.  See  generally  the  titles  "Judg- 
ments ;  "  "  Res  Judicata. ' ' 

57.  Keilly  r.  Hudson,  62  Mo.  383; 
Commonwealth  Roofing  Co.  c.  Riccio, 
81  N.  J.  Eq.  315,  8.8  Atl.  385;  Hall  r. 
Spaulding,  40  N.  J.  L.  166. 

("a  I  Equity  will  examine  whether  a 
judgment  is  correctly  recorded  as  pro- 
nounced, but  will  not  impose  the  debt 
as  a  lien  where  only  a  personal  judg- 
ment was  rendered.  Cutter  v.  Cline, 
35'  N.  .1.  Eq.  5.34. 

58.  Cal.— Ward  v.  Crane,  118  Cal. 
676,  679,  50  Pac.  839.  Nev. — Daly  v. 
Lahontan  :Mines  Co.,  39  Nev.  14,  151 
Pae.  514,  158  Pae.  2S5.  N.  J.— Peo- 
ple's B.  &  L.  Assn.  r.  Vaniewsky,  85 
N.  J.  Eq.  .551,  96  Atl.  1074;  Hendrick- 
son  V.  Norcross'  Exrs.,  19  N.  J.  Eq. 
417.  N.  Y.— ITardwick  r.  Roval  Food 
Co.,  78  Hun  52,  28  N.  Y.  Supp.  1086, 
fiO  N.  Y.  St.  490.  Utah.— Park  City 
Meat  Co.  r.  Comstock  Silver  King  Min 
Co.,  .3^  Utah   14>5,  103  Pac.  2.54. 

See  generallv  15  Standard  Proc. 
377. 
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[a]  Whatever  land  was  ordered 
sold  must  be  deemed  necessary,  on 
collateral  attack.  Ward  v.  Crane,  US 
Cal.  676,  679,  50  Pac.  8.39;  Park  City 
Meat  Co.  r.  Comstock  Silver  King  Min. 
Co.,  36  Utah   145,  103   Pac.  254. 

59.  In  re  Imperial  Refining  Co. '9 
Appeal,  149  Pa.  139,  24  Atl.  161;  Nolt 
f.  Crow,  22  Pa.  Super.  113. 

60.  .Jefferson  County  Sav.  Bank  V. 
Barbour  P.  &  E.  Co.,  191  Ala.  238,  68 
So.    43;    Wrigley    v.    ]\Iahaffey,    5    Pa. 

Pist.     389.       See     generally     the     title 
' '  Judgments. ' ' 

61.  Xolt  r.  Crow,  22  Pa.  Super.  113; 
Watt  &  Bros.  Co.  V.  EcKels,  11  Pa. 
Dist.  570,  26  Pa.  Co.  Ct.  439;  Wrigley 
V.  Mahaffev,  5  Pa.  Dist.  389. 

62.  Nolt  r.  Crow,  22  Pa.  Super.  113. 

63.  Prudential  Trust  Co.  V.  Hilde- 
brand,  3^],  Vn.  Sui>er.  2149;  Nolt  V. 
Crow,  22  Pa.  Super.  113. 

64.  111.— Cigler  r.  Keinath,  167  111. 
A])p.  65.  Mo. — Allen  r.  gales,  56  Mo. 
1^.  N.  J. — People's  B.  &  L.  Assn.  v. 
A'aiiiewskv,  85  N.  J.  Eq.  551,  96  Atl. 
1074. 

See  15  Standard  Proc.  426,  46.8.  See 
also  9  Encv.  (if   Ev.  927,  et  seq. 

fa]  The  judgment  raises  the  pre- 
sumption that  suit  was  commenced  in 
time,  that  lien  was  filed  in  time  and 
that  all  proceedings  were  in  conformity 
to  law.     Allen   r.   Sales,  56  Mo.   28. 

65.  Mo.— Allen  r.  Sales,  .56  Mo.  28. 
N.  C— Rutherford  r.  Ray,  147  N.  C. 
253.  61  S.  E.  57.  Ohio.— Chapman  v. 
BoUnn  Steel  Co.,  4  Ohio  Cir.  Ct.  242, 
2   Ohio   Cir.   Dec.   523. 

See   15   STAxnARO   Prop.    130. 

[a]     Sale  after  law  repealed,  with- 
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to  recover  a  personal  judgment  in  a  suit  to  foreclose,  and  a  personal 
judgment  is  asked  for,  such  judgment  is  res  adjudicata  and  a  bar  to  a 
subsequent  suit  to  recover  a  personal  judgment,*"^  unless  it  be  upon 
different  issues/'"  But  not  where  the  proceeding  is  not  adjudicated  on 
its  merits.^^ 

b.  Who  Bound.  —  The  judgment  or  decree  in  a  mechanic's  lien  fore- 
closure is  a  binding  adjudication  on  all  parties  to  the  suit,  and  their 
privies,''^  on  whom  sufficient  service  has  been  had,'°  including  those 
who  have  been  given  constructive  notice  in  the  manner  provided  by 
statute.''^  Mortgagees  are  bound  by  the  judgments  when  made  parties 
to  the  suit/^  As  a  general  rule  a  person  not  a  party  is  ordinarily  not 
bound  by  the  adjudication."    As  to  them,  it  is  not  an  adjudication  that 


out  saving  clause  as  to  cases  pending, 
is  void.  Boyntaa  v.  Holcomb,  49  111. 
App.  503. 

66.  Hill  V.  Chowning,  93  Mo.  App. 
620,  67  S.  W.  750.  See  15  Standard 
Proc.  488. 

67.  Horton  V.  Emerson,  30  N.  D. 
2'58,  152  N.  W.  529. 

68.  111.— Peterson  v.  Mayer,  142  111. 
App.  257;  Inter  Ocean  Cabinet  Co.  v. 
McLaughlin,  169  111.  App.  559.  Kan. 
Seaton  v.  Hixon,  35  Kan.  663,  12  Pac. 
22.  La. — Carolina-Portland  Cement  Co. 
V.  Southern  Wood  D.  &  F.  Co.,  137  La. 
469,  68  So.  831. 

[a]  In  an  equitable  proceeding, 
when  motion  was  made  for  a  personal 
judgment,  after  failure  to  establish  a 
lien,  and  was  overruled  because  the 
ptatute  authorizing  same  had  been  de- 
clared unconstitutional,  such  proceed- 
ing is  not  res  adjudicata  in  a  subse- 
quent suit  at  law  for  the  debt  under 
a  different  article  of  the  statute.  In- 
ter Ocean  Cabinet  Co.  v.  McLaughlin, 
169  111.  App.  559. 

fb]  Dismissal  for  lack  of  verifica- 
tion of  account,  does  not  bar  another 
suit  on  the  same  account  properly 
verified.  Carolina-Portland  Cement  Co. 
V.  Southern  Wood  D.  &  F.  Co.,  137  La. 
469,  68  So.  831. 

69.  AJa. — Young  &  Co.  v.  Stoutz  & 
Co.,  74  Ala.  574.  la.— State  v.  Eads, 
15  Iowa  114,  83  Am.  Dec.  399.  Neb. 
Portsmouth  Savings  Bank  v.  Riley,  54 
Neb.  531,  74  N.  W.  838.  Pa.— Wrigley 
V.   Mahaffey,   5   Pa.   Dist.   389. 

[a]  That  one  plaintiff  sues  to  the 
use  of  a  number  of  others  who  fur- 
nished material  does  not  make  them 
parties  so  as  to  be  bound  by  the  judg- 
ment. Perry  v.  Swanner,  150  N.  C. 
141,  68  S.  E.  611. 

70.  Mo.— Eussell  v.  Grant,  122  Mo. 


161,  26  S.  W.  968,  43  Am.  St.  Rep. 
563.  N,  M, — Robertson  v.  Mine  & 
Smelter  Supply  Co.,  15  N.  M.  606,  110 
Pac.  1037.  S.  D.— Phillips  v.  Branch 
Mint  Min.  &  Mill.  Co.,  27  S.  D.  350, 
131  N.  W.  308.  Va.— Keys  Planing 
Mill  Co.  V.  Kirkbridge,  114  Va.  58,  75 
S.  E.  76'2. 

See  supra,  XIIL 

71.  Decker  v.  Myles,  4  Colo.  558; 
McKim  I'.  Mason,  3  Md,   Ch.  186,  212. 

72.  ni.— Topping  v.  Brown,  63  111. 
348.  Mo.— Rogers  &  Baldwin  Hdw.  Co. 
V.  Cleveland  Bldg.  Co.,  132  Mo.  442,  34 
S.  W.  57,  53  Am.  St.  Rep.  494,  31  L. 
R.  A.  336.  S.  D.— Phillips  v.  Branch 
Mint  Min.  &  Mill.  Co.,  27  S.  D  350, 
131  N.  W.  308. 

73.  Ala. — Leftwich  Lumb.  Co.  v. 
Florence  M.  B.  L.  &  S.  Assn.,  104  Ala. 
584,  18  So.  48.  Ark.— Richardson  v. 
Hickman,  32  Ark.  406.  lU.— Ravmond 
v.  Ewing,  26  111.  329;  Williams  r."^ Chap- 
man, 17  111.  423,  66  Am.  Dec.  669; 
Kelley  i;.  Chapman,  13  111.  530,  56  Am. 
Dec.  474.  la. — Sheppard  v.  Messenger, 
107  Iowa  717,  77  N.  W.  516.  Miss. 
Buntyn  v.  Shippers'  Comp.  Co.,  63  Miss. 
94.  Mo. — Landau  v.  Cottrill,  159  Mo. 
308,  60  S.  W.  64;  Russell  v.  Grant,  122 
Mo.  161,  26  S.  W.  958,  43  Am.  St.  Rep. 
563.  Neb. — Monroe  v.  Hanson,  47  Neb. 
30,  66  N.  W.  12;  Green  v.  Sanford,  34 
Neb.  363,  51  N.  W.  967.  N.  J.— Cox 
r.  Flanagan  (N.  J.  Eq.),  2  Atl.  33. 
Wash. — Harrington  v.  Miller,  4  Wash. 
808,   31    Pac.   325. 

[a]  Owner  of  fee  is  not  bound  by 
a  judgment  foreclosing  lien  on  im- 
provements as  against  a  lessee  who 
contracted  therefor.  Oswold  v.  Buck- 
holz,  13  Iowa  506. 

[b]  Judgment  against  absconding 
contractor's  interest  is  not  binding 
upon    his    substitute    to    complete    the 
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the  lien  is  valid, ^*  and  cannot  fix  priorities/'*  In  general,  incum- 
brancers,^''' both  prior,"^  and  subsciiucnt  niort;j:agees,^^  sn))seciuent  gran- 
tees,^' judgment  creditors,**''  or  other  intrrcsti'd  persons,-^  are  not  bound 
unless  joined  as  parties. **-  However,  rights  acijuired  during  the  pend- 
ency of  the  foreclosure  suit,^^  and  in  some  states  mortgages  given  al"ter 


job.     Pensacola  E.  Co.  v.  Schaflfer,  76 
Ala.  233. 

[c]  The  statute  affirms  the  rule  that 
those  not  made  parties  shall  not  be 
hound  by  the  judfinient  of  foreclosure. 
Richardson  r.  Hickman,  32  Ark.  406; 
Landau  v.  'Cottrill,  159  Mo.  308,  60 
S.  W.  64. 

74.  Ala. — Jefferson  County  Sav. 
Bank  r.  Barbour  P.  &  E.  Co.,  191  Ala. 
238,  68  So.  43;  Leftwich  Lumb.  Co.  V. 
Florence  M.  B.  L.  &  S.  Assn.,  104  Ala. 
584,  18  So.  48.  Colo.— State  Bank  v. 
Plummer,  54  Colo.  144,  129  Pac.  819. 
Pa.— Wriglev  r.  Mahaffey,  5  Pa.  Dist. 
389. 

[a]  A  stranger  to  the  judgment 
mav  attack  it  collaterally.  Florence 
Bkig.  &  Inv.  Assn.  r.  Schall,  107  Ala. 
531,  IS  So.  108;  Russell  r.  Grant,  122 
Mo.  161,  180,  26  S.  W.  958,  43  Am. 
St.  Rep.  563.  See  15  Standard  Proc. 
4,11. 

75.  Young  &  Co,  v.  Stoutz  &  Co., 
74  Ala.  574;  Nolt  V.  Crow,  22  Pa.  Su- 
per.  11.3. 

76.  CaJ.— Brady  r.  Burke,  90  Cal.  1, 
27  Pac.  52.  Colo,— State  Bank  v. 
Plummer,  54  Colo.  144,  129  Pac.  819. 
Mo.— Russell  V.  Grant,  122  Mo.  161.  26 
S.  W.  958,  43  Am.  St.  Rep.  563.  Ore. 
Gaines  v.  Childers,  .38  Ore.  200,  63  Pac. 
487;  Kendall  r.  McFarland,  4  Ore.  292. 
Wyo,— Lee  v.  Cook,  2  Wyo.  312. 

Compare  stipra,  XT,  D. 

77.  Ala. — .Tefferson  County  Sav. 
Bank  v.  Barbour  P.  &  E.  Co.,  191  Ala. 
238,  68  So.  43.  Cal.— Whitney  r.  Hig- 
gins,  10  Cal.  547,  70  Am.  Dec.  748.  la. 
Curie  v.  Wright,  140  Iowa  6<;j],  119  N. 
W.  74.  Mo.— Landau  v.  Cottrill,  159 
Mo.  308,  60  S.  W.  64;  Hicks  r.  Scolield. 
121  Mo.  381,  25  S.  W.  755;  frandall  v. 
Cooper,  62  Mo.  478.  Wash. — Averill 
Mach.  Co.  r.  Allbritton,  .51  Wash.  30, 
97  Pac.  1082. 

78.  Ind. — Husted  r.  National  Home 
B.  &  L.  Assn.,  152  Ind.  698,  51  N,  E, 
1067;  Deming-Colburn  Lumb.  Co.  v. 
Union  Nat.  S.  &  L.  A.ssn.,  151  Ind.  463, 
51  N.  E.  936.  .<!.  r..  49  N.  E.  28.  la. 
Jonea  r.  Hnrtsock,  42  Towa  147;  Evans 
V.  Tripp.  3.-,   Iowa  371.     N.  Y.— Burn- 
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ham  V.  Murkett,  64  App.  Div.  596,  72 
N,  Y,  Supp.  300. 

[a]  The  right  to  redeem  is  not  cut 
off  if  junior  mortgagees  are  not  joined 
in  the  foreclosure.  Jones  v.  Hartsock, 
42  Iowa  147;  Evans  v.  Tripp,  35  Iowa 
371. 

79.  Ala.— Florence  Bldg.  &  Inv. 
Assn.  r.  Schall,  107  Ala.  531,  IS  So. 
108.  Kan. — Stough  r.  Badger  Lumb. 
Co.,  70  Kan.  713,  79  Pac.  737.  Mo. 
McLundie  &  Co.  v.  Mount,  145  Mo. 
App.   660,   123   S.  W.   966. 

[a]  Unless  subsequent  grantee  is 
joined  a  purchaser  at  the  sale  gets 
nothing  higher  than  an  assignment  of 
the  liens,  and  the  right  to  foreclose 
in  another  action.  lU. — Kelgour  v. 
Wood,  64  111.  345.  Kan,— Stough  v. 
Badger  Lumb.  Co.,  70  Kan.  713,  79  Pac. 
737.  Ohio. — Frische  V.  Kramer's  Les- 
see, 16  Ohio  12.5,  47  Am.  Dec.  .368; 
Hiilds  V.  Childs,  10  Ohio  St.  339,  75 
Am.  Dec.  512.  Compare  supra,  XI,  C, 
2, 

80.  Boynton  r.  Pierce,  151  111.  197, 
37  N.  E.  1024;  McLagan  r.  Brown,  11 
111.  519. 

[a]  A  judgment  creditor  is  not  de- 
prived of  right  to  redeem,  by  being 
made  a  partv.  Bovnton  v.  Pierce,  151 
111.  197,  37  N.  E.  1024. 

81.  Ala.— Young  &  Co.  r.  Stout/.  & 
Co.,  74  Ala.  574.  Colo.— State  Bank  r. 
Plummer,  54  Colo.  144,  129  Pac.  819. 
la. — Nashua  Trust  Co.  r.  Edwards  Mfg. 
Co.,  99  Iowa  109.  68  N.  W.  5.S7,  61 
Am.  St.  Rep.  226.  Mo. — Landau  v. 
Cottrill,  159  Mo.  308,  60  S.  W.  64.  Pa, 
Wriglev   r.   IMahaffey,   5  Pa.  Dist.   389. 

Compare  supra,   XI,    A:    XI,   C,   1. 

fa]  Under  a  statute  jiroviding  that 
all  parties  at  interest  may  be  joined, 
and  if  not  joined  are  not  bound  by  the 
judgment,  there  is  no  necessity  for  the 
rendition  of  a  judgment,  or  issuance 
of  execution  against  such  additional 
parties,  when  joined,  in  order  to  bind 
them  by  the  judgment.  Reilly  r.  Hud- 
son, 62"  Mo.  .383. 

82.  Joinder  of  parties,  see  supra, 
XI. 

83.  Portsmouth  Savings  Bank  v. 
Riley,    54    Neb.    531,    74    N.    W.    838; 
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the  lien  attaches,^*  may  be  concluded  by  the  judgment  though  the 
holder  of  such  rights  is  not  a  party  to  the  action.  The  assignee  of  a 
debt  secured  by  mortgage  or  trust  deed,  if  not  himself  a  party,  is  not 
bound  by  the  joinder  of  the  assignor,^-  or  the  trustee  in  the  trust  deed.^^ 
To  bind  the  contractor  by  the  judgment,  he  must  be  made  a  party  to  a 
subcontractor's  suit.^^ 

C.  Enforcement.  —  1.  Generally.  —  The  judgment  or  decree  is 
ordinarily  enforced  as  in  other  foreclosures,*^  Under  the  strict  chan- 
cery practice  the  sale  takes  place  by  virtue  of  the  decree  itself,  without 
the  intervention  or  issue  of  an  execution.*^  But  an  order  of  sale  may 
be  issued.*'^  In  some  states,  though  the  enforcement  of  the  lien  be  an 
equitable  process,  by  statute  the  sale  is  by  some  form  of  an  execution.^^ 
execution.^^ 

2.  By  Order  of  Sale.  —  The  decree  is  itself  an  order  of  sale  in 
chancery.^^    But  where  the  order  of  sale  is  in  the  form  of  a  separate 


Harrington  V.  Latta,  23  Neb.  84,  36  N. 
W.  364. 

As  to  notice  of  the  pendency  of  the 
suit  see  supra,  VI 1 1,  D,  2;  XIII,  C, 

[a]  A  purchaser  after  notice  of 
pendency  of  suit  has  been  filed,  is 
bound  by  the  foreclosure.  McCoy  v. 
Quick,  30  Wis.  521. 

84.  Mass. — Howard  v.  Eobinson,  5 
Cush.  119.  N.  J.— ^Cutter  v.  Kline,  35 
N.  J.  Eq.  534;  Jacobus  v.  Mutual  B. 
Life  Ins.  Co.,  27  N.  J.  Eq.  604;  Tomp- 
kins V.  Horton,  2i5  N.  J.  Eq.  284.  Pa. 
Harboch  v.  Kurth,  131  Pa.  177,  18  Atl. 
1062;  Holland  V.  Garland,  13  Phila. 
544. 

[a]  The  statute  restricts  the  parties 
to  the  suit  and  makes  the  judgment  a 
prior  lien,  and  it  is  final  as  against 
subsequent  mortgagees  though  not 
parties.  Jacobus  v.  Mutual  B.  Life 
Ins.  Co.,  27  N.  J.  Eq.  604. 

|"b]  Subsequent  mortgagees  take 
title  with  constructive  notice  of  liens, 
which  are  of  very  limited  duration,  and 
must  take  notice  and  watch  proceed- 
ings at  his  peril.  Howard  v.  Robin.son, 
5   Cush.    (Mass.)    119. 

85.  la. — Nashua  Trust  Co.  v.  Ed- 
wards Mfg.  Co.,  99  Iowa  109,  68  N. 
W.  587,  61  Am.  St.  Rep.  226.  Mo. 
Landau  v.  Cottrill,  159  Mo.  308,  60 
S.  W.  64.  Neb.— Portsmouth  Sav. 
Bank  v.  Rilev,  54  Neb.  531,  74  N.  W. 
838. 

fa]  Even  Though  the  Assignment 
Is  Not  Recorded. — Erving  v.  Phelps  & 
Bigelow  W.  Co.,  52  Kan.  787,  35  Pac. 
800;  Goodwin  v.  Cunningham,  54  Neb. 
11,  74  N.  W.  315. 

86.  Landau  v.  Cottrill,  150  Mo.  308, 


60  S.  W.  64;  Miller  Lumb.  Co.  v.  Oli- 
ver, 66  Mo.  App.  435,  438. 

87.  Neb.— Wakefield  v.  Van  Dorn, 
53  Neb.  23,  73  N.  W.  226.  N.  Y.— Hil- 
ton Bridge  Const.  Co.  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  145  N.  Y.  390, 
40  N:  E.  86.  Tex.— Austin  &  N.  W. 
Ry.  Co.  V.  Rucker,  59  Tex.  587. 

Seo  also  supra,  XI,  C,  3. 

88.  West  V.  Flemming,  18  111.  248, 
68  Am.  Dec.  539.  See  generally  the 
title   "Judicial  Sales." 

Foreclosure  of  mortgage,  see  the  titk 
"Mortgages." 

89.  Dak.— McCormack  v.  Phillips,  4 
Dak.  506,  34  N.  W.  39.  Neb.— Jarrett 
V.  Hoover,  54  Neb.  6i5,  47  N.  W.  429. 
Wis.— Bailey  v.  Hull,  11  Wis.  289,  78 
Am.  Dec.  706. 

90.  111.— Kelley  v.  Chapman,  13  111. 
530,  56  Am.  Dec.  474.  Neb.— Jarrett 
V.  Hoover,  54  Neb.  6l5,  47  N.  W.  429. 
N.  Y.— Gauhn  v.  Mills,  2  Abb.  N.  C. 
114. 

See  infra,  XVI,  C,  2. 
Provision  for  sale  in  judgment  or  de- 
cree,  see  supra,  XVI,  B,  5. 

91.  McCormack  v.  Phillips,  4  Dak. 
506,  .34  N.  W.  39;  Bailey  v.  Hull,  11 
Wis.  289,  78  Am.  Dec.  706. 

[a]  If  an  execution  to  the  sheriff 
is  inadequate,  the  court  may  direct 
sale  by  a  referee,  under  its  general 
equitable  powers.  Gauhn  v.  Mills,  2 
Abb.  N.  C.  (N.  Y.)  114. 

92.  McCormack  v.  Phillips,  4  Dak. 
506,  34  N.  W.  39,  59.  See  supra,  XVI, 
B,  5. 

[a]  The  decree  is  an  execution,  un- 
der the  chancery  practice,  and  pro- 
vides, in  its  own  body,  for  the  time, 
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writ,  it  is  based  on  the  decree,®^  and  should  be  warranted  by  it.®*  It 
must  be  for  the  same  property  on  which  the  lien  was  decreed.®^  The 
eourt  may  fix  the  time  in  which  the  order  of  sale  must  be  returned,®" 
but  statutes  fixing  time  in  which  executions  must  be  returned  do  not 
apply.^^    No  order  of  sale  is  issued  from  an  inferior  court.®'* 

3.  By  Execution. — a.  In  Gmeral^^  —  By  statutory  pro^'^sion  in 
some  stales,  the  judgment  may  be  enforced  by  a  special  fieri  facias,^ 
or  a  special  form  of  execution, ^  or  by  venditioni  exponas,^  or  similar 
writ,*  against  the  particular  property.*^  But  such  special  WTit  cannot 
issue  unless  a  lien  is  adjudged  against  the  property."  An  ordinary 
execution  issues  if  only  a  personal  judgment  is  rendered,^  or  a  personal 
judgment  coupled  with  a  provision  for  sale  of  the  premises,^  and  also 
upon  a  deficiency  judgment.®    But  where  the  judgment,  as  under  the 


place,  manner,  etc.  of  the  sale.  Mc- 
Cormaek  v.  PhiUips,  4  Dak.  506,  34 
N.  W.  39,  59. 

93.  Bassick  Min.  Co.  v.  Schoolfield, 
10  Colo.  46,  14  Pac.  65. 

94.  Bassick  Min.  Co.  v.  Schoolfield, 
10  Colo.  46,  14  Pac.  65. 

95.  Bassick  Min.  Co.  v.  Schoolfield, 
10  Colo.  46,  14  Pac.  65. 

[a]  An  order  of  sale  for  the  whole 
property,  as  to  all  parties,  when  the 
judsnicnt  decreed  a  lien  on  only  a 
part,  as  to  one  party,  is  void.  Bas- 
sick Min.  Co.  V.  Schoolfield,  10  Cola 
46,  14  Pac'  65. 

96.  Jarrett  v.  Hoover,  54  Neb.  6a, 
74  N.  W.  429. 

[a]  The  clerk  is  without  authority 
to  designate  in  the  order  of  sale  when 
the  writ  shall  be  returned,  if  the  de- 
cree omits  such  matter.  Jarrett  v. 
Hoover,  54  Neb.  65,  74  N.  "W.  429. 

97.  .Jarrett  v.  Hoover,  54  Neb.  65, 
74  N.  W.  429. 

98.  See  supra,  IX,  A,   4. 

99.  Execution  generally,  see  tho 
title  "Judgments  and  Decrees,  En- 
forcement of." 

1.  Ala.— Porter  &  Co.  V.  Miles,  67 
Ala.  loO.  Ark. — Kpence  v.  Etter,  8 
Ark.  6'.t.  Ind.  Ter. — Springston  v. 
Wheeler,  3  Ind.  Ter.  388,  58  S.  W.  658 
N.  J.— Mutual  Ben.  Life  Ins.  Co.  r. 
Rowand,  26  N.  .1.  Eq.  .389. 

2.  Dak.— McCormack  v.  Phillips,  4 
Dak.  .')06,  34  N.  W.  30.  Qsi.—Sncm  v 
Council,  6o  Ga.  123.  El.— Kelley  r. 
Cliapman,  13  111.  530,  rs  Am.  Dec.  "474. 
la. — (:\irie  r.  Wrifrht,  140  Iowa  651, 
119  N.  W.  71;  Wilson  r.  Renter,  29 
Iowa  176.  Miss. — McKenzie  v.  Fel- 
lows, 97  Miss.  31,  .52  So.  638;  Richard- 
son V.  Warwick,  7  How.  131.  Mo. 
Johnson   r.  ^Mdlenry,  27  Mo.  264;   llill 
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V.  Chowning,  93  Mo.  App.  620,  67  S. 
W.  750;  Lecoutour  r.  Peters,  57  Mo. 
App.  449.  Ore.— Kendall  r.  McFar- 
land,  4  Ore.  292.  Wis.— Bailev  r.  Hull, 
11  Wis.  289,  78  Am.  Dec.  706. 

fa]  In  case  of  a  justice  court  judg- 
ment, by  statute,  a  transcript  must  be 
filed  in  a  superior  court,  and  the  exe- 
cution   issued    from    there.      Lecoutour 

V.  Peters,  57  Mo.  App.  449;  Seaman  v. 
Paddock,  51  Mo.  App.  465.  See  15 
Standard  Proc.  73>8,  743. 

3.  Lee  l:  King,  99  Ala.  246,  13  So. 
506;  Finch  v.  Turner,  21  Colo.  287,  40 
Pac.  565. 

4.  In  re  Long,  3  Bovce  (Del.)  447, 
84  Atl.  1030. 

5.  Hill  V.  Chowning,  93  Mo.  Appi 
620,  67  S.  W.  750;  Sly  v.  Pattee,  58 
N.  H.  102. 

6.  Lee  v.  King,  99  Ala.  246,  13  So. 
506;  Porter  &  Co.  v.  Miles,  67  Ala 
130;  Dollnian  v.  Collier,  92  Tenn.  660, 
22   S.   \y.  741. 

[  a  I  That  judgment  ought  to  have 
been  for  a  lieu  docs  not  alter  the  rule. 
Porter  &  Co.  r.  Miles,  67  Ala.  i:'.0. 

[b]  In  enforcement  of  lien  by  at- 
tachment, the  judgment  need  not 
sjiei-ially  adjudge  tiie  lien  in  order  to 
make  the  attached  property  available 
for  the  execution.  Laughlin  r.  Reed, 
SO    Me.    226,    36    Atl.    131.      See   supra, 

VI,  F. 

7.  Colo. — Finch  r.  Turner,  21  Colo. 
287,  40  Pac.  565.  Okla.— South  Texas 
Luinb.  Co.  r.  Kpps,  4M  Okla.  ;{72,  15i< 
Pac.  164.  Tenn.— Dolhnan  r.  Collier, 
92  Tenn.  660,  22  S.  W.  741. 

8.  Scott  r.  Keeth,  152  Mich.  547, 
553,  llfi  N.  W.  183. 

9.  Thompson  r.  Dale,  58  Minn.  365, 
59  N.  W.  1086;  Decker  r.  O'Brien,  1 
App.  Div.  81,  36  N.  Y.  Supp.   1079,  72 
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practice  in  equity  foreclosures,  provides  for  a  sale  and  a  personal  judg- 
ment for  any  deficiency,  no  execution  may  issue  in  the  first  instance, 
but  only  after  the  deficiency  has  been  determined,^"  unless  the  lien  is 
waived.^^  The  writ  must  conform  to  the  judgment,^^  and  specify  the 
property  to  be  levied  on,^-'  by  a  sufficient  description,"  and  it  must  be 
ag-ainst  the  same  property  described  in  the  judgment.^^  A  delay  in 
directing  the  sale  of  the  property  after  judgment  is  not  necessarily 
fatal."  A  second  execution,  on  the  same  judgment,  against  the  same 
property  may  issue  for  the  deficiency,"  when  the  defendant  has  ac- 
quired a  new  interest  in  the  property.^* 

b.  Proceedings  To  Quash  the  Execution. '^^  —  A  motion  to  quash  the 
execution  must  allege  grounds  sufficient  under  the  mechanic's  lien 
act.^°  The  sufficiency  of  the  lien  itself  cannot  be  questioned  in  such 
motion.^^ 


N.  Y.  St.  22,  affirmed,  159  N.  Y.  553, 
54  N.  E.  1090.     See  supra,  XVI,  B,  7. 

10.  m.— Stone  V.  Tyler,  173  111.  147, 
5C  N.  E.  6S8;  First  Baptist  Church  r. 
Andrews,  87  111.  172;  Bumgartner  i'. 
Hall,  64  111.  App.  45.  N.  Y.— Decker 
f.  O'Brien,  1  App.  Div.  81,  36  N.  Y. 
Supp.  1079,  72  N.  Y.  St.  22.  Wash. 
Marks  V.  Pence,  31  Wash.  426,  71  Pac, 
1096.  Wis.— Wilier  v.  Bergenthal,  50 
Wis.  474,  480,  7  N.  W.  352. 

See  more  fully  supra,  XVI,  B,  7. 

fa]  Except  by  direction  of  the 
court,  upon  a  special  showing  that  the 
property  is  no  longer  available,  execu- 
tion as  on  a  mere  personal  judgment 
cannot  be  issued  and  levied.  Central 
L.  &  M.  Co.  V.  Center,  107  Cal.  193,  40 
Pac.  334.  Compare  Metropolis  Tr.  & 
Sav.  Bank  r.  Baruet,  165  Cal.  449,  132 
Pac.  833,  and  supra,  XVI,  B,  7. 

11.  Eichardson  v.  Warwick,  7  How. 
(Miss.)    131. 

\a]  Where  the  lien  provision  of  the 
.iiidgment  was  waived  because  regarded 
as  invalid  and  it  would  have  been  so 
held  by  the  appellate  court,  the  issu- 
ance of  an  execution  before  an  at- 
tempt to  sell,  was  permissible.  Finch 
V.  Turner,  21  Colo.  287,  40  Pac.  565. 

12.  Wilson  r.  Eeuter,  29  Iowa  176; 
Lecoutour  v.  Peters,  57  Mo.  App.  449; 
Farley  Bros.  v.  Cammann,  43  Mo.  App. 
168. 

[a]  Where  judgment  was  only  for 
sale  of  building,  an  execution  for  sale 
of  house  and  lots  was  void,  and  would 
not  support  sale  of  house.  Wilson  r. 
Eeuter,   29   Iowa  176. 

13.  Ark. — Spence  i\  Etter,  8  Ark. 
69.  Ga.— Snow  v.  Council,  65  Ga.  123. 
Mo. — Hill    r.    Chowning,    93    Mo.    App. 


620,  67  S.  W.  750.    N.  H.— Sly  v.  Pat- 
tee,  58  N.  H.  102. 

14.  Lecoutour  v.  Peters,  57  Mo. 
App.  449. 

[a]  Execution  which  fails  to  de- 
scfibe  the  part  of  the  lot  against  which 
the  lien  is  a  charge,  is  insufficient. 
Lecoutour  r.  Peters,  57  Mo.  App.  449. 

[b]  The  description  may  be  aided 
by  parol  evidence.  Lecoutour  v.  Pet- 
ers, 57  Mo.  App.  449. 

15.  la. — Wilson  V.  Eeuter,  29  Iowa 
176.  La. — Schwartz  v.  Salter,  40  La. 
Ann.  264,  4  So.  77.  Pa. — Simpsou  v. 
Murray,  2  Pa.  76. 

16.  Pittman  t\  Wakefield,  90  Ky. 
171,  13  S.  W.  5.25. 

[a]  A  delay  of  eight  years  in  sale 
of  land  may  not  work  a  waiver  or  loss 
of  the  liem  Pittman  v.  Wakefield,  90 
Ky.  171,  13  S.  W.  525. 

17.  American  Sav.  &  Loan  Assn.  v. 
Campbell,  8  S.  D.  170,  65  N.  W.  815. 

18.  American  Sav.  &  Loan  Assn.  v. 
Campbell,  8  S.  D.   170,  65  N".  W.  815. 

[a]  Where  property  sold  for  insuffi- 
cient amount  to  satisfy  all  liens,  and 
the  defendant  owner  reacquired  the 
property  under  an  agreement  with  the 
piirchaser  to  satisfy  certain  liens  there- 
on, the  court  had  equitable  jurisdiction 
to  order  a  new  execution  against  the 
property  for  the  balance  of  the  judg- 
ment. American  Sav.  &  Loan  Assn.  v. 
'Campbell,  8  S.  D.  170,  65  N.  W.  815. 
19.  See  generally  the  title  "Judg- 
ments." 

20.  Fink  v.  Remick,  33  Mo.  App. 
624. 


21.     Seaman 
App.  465. 


V.     Paddock,     51     Mo. 
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c.  Stay  of  Execution.  —  Stay  of  exooution  may  generally  be  had 
in  a  foreclosure  of  a  mechanic's  lien,  as  in  oilier  cases.'-  But  statutes 
governing  the  giving  of  stay  bonds  in  mortgage  foreclosures  do  not 
apply  to  the  enron-enient  of  mechanics'  liens.-^ 

4.'  Levy.  —  Inasmuch  as  a  lien  exists  upon  the  property,  the  levy  is 
ordinarily  a  matter  of  mere  form.-''  TIioumIi  the  sale  be  of  personal 
property,-*''^  the  statute  may  authorize  a  levy  to  be  made  without  going 
upon  the  property  or  taking  possession  1  hereof. -=  The  estate  and  in- 
terest to  be  levied  on  is  usually  determined  by  the  judgment.-® 

5.  Sale.-^  —  As  a  general  rule  statutes  contemplate  but  one  sale,-' 
even  though  separate  suits  are  filed.-"  There  may,  however,  be  separate 
sales  under  distinct  judgments,^''  when  not  contrary  to  the  statute,'" 
the  rights  of  the  several  purchasers  being  determined  by  the  law  of 
the  particular  state  ^^  Sale  is  nuide  of  such  estate  as  the  order  directs;^' 


22.  Throckmorton  V.  Shelton,  6S 
Conn.  41.'5,  3(5  Atl.  SO.x 

[a]  A  mortgagee  •who  redeems,  dur- 
ing stay  of  execution,  is  not  entitled 
to  an  execution  for  possession  pro- 
vided in  the  judgment  of  foreclosure. 
Throckmorton  r.  Shelton,  68  Conn.  413, 
36   Atl.   805. 

23.  Cal. — Englund  v.  Lewis,  25  Cal. 
337.  Neb. — Paine  v.  Putnam,  10  Neb. 
588,  7  N.  W.  336.  Nev.— Arrington  r. 
Wittenberg',   IT   Nev.   285. 

[a]  Payment  of  deficiency  judg- 
ment need  not  be  provided  for  in  stay 
bond.  Arlington  v.  Wittenberg,  11 
Nev.  285. 

24.  Burr  v.  Graves,  4  Lea  (Tenn.) 
552.  See  15  Standard  Proc.  903.  904, 
note   49. 

[a]  In  procedure  in  rem  actual  seiz- 
ure is  not  necessary  in  order  to  ac- 
quire jurisdiction.  Bernhardt  v.  Brown, 
118  N.  C.  700,  24  S.  E.  527,  715,  36 
L.  R.  A.  402. 

24V2.  Por  improvements  as  personal- 
ty, see  supra,  II,  G,  3. 

25.  Burr  v.  Graves,  4  Lea  (Tenn.) 
552. 

[a]  A  mere  paper  levy  being  good 
under  the  statute  as  to  real  cst.ato, 
would  suflue  in  enforcing  a  mechanic's 
lien  upon  buildings  and  fixtures  which 
are  attached  to  the  soil.  Burr  v. 
Graves,  4  Loa   (Tenn.)    ')r)2. 

\h]  A  leasehold  interest  in  land, 
independent  of  statute,  should  be  lev- 
ied on  and  sold  as  personal  property. 
Burr  r.  Grave.^,  4  Lea   (Tenn.)    552. 

26.  Slv  r.  Pattee,  58  N.  H.  102; 
Cole  V.  Colby,  57  N.  H.  98;  Schmidt  r. 
Gilson,    14    Wis.    514. 

[a]     The  equity  of  redemption  may 
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V)e  levied  on.     Cole  r.  Colbv,  57  N.  H. 
98. 

[b]  When  the  judgment  does  not 
declare  the  lien  against  the  specific 
property,  a  levy  to  he  effective  against 
a  mortgagee  should  be  upon  the  equity 
of  redemption.  Slv  V.  Pattee,  58  N.  H. 
102. 

27.  See  generally  the  title  "Judi- 
cial Sales,"   16  Standard  Proc.  710. 

28.  Md.— KcUv  V.  Gilbert,  78  Md. 
4:!l,  28  Atl.  274.  Mass.— Sexton  v. 
Weaver,  141  Mass.  273,  6  N.  E.  367. 
Minn.— Miller  r.  Oondit,  52  Minn.  455, 
55  N.  W.  47.  Mont. — Mason  v.  Ger- 
maine,  1  Mont.  263. 

See  infra,  X. 

29.  Sexton  v.  Weaver,  141  Mass. 
273,  6  N.  E.  367. 

30.  Stough  V.  Badger  Lumb.  Co.,  7% 
Kan.  713,  79  Pac.  737. 

31.  Kelly  v.  Gilbert,  78  Md.  431, 
28   Atl.   274. 

32.  Kan. — Stough 
Co.,   70   Kan.   713,   79 
Frische    r.    Kramer's 
125,  47  Am.  Dec.  368. 
Hoidbreder   (Tex.  Civ. 
1079. 

[a]  The  purchaser  is  subrogated  to 
the  lien  which  the  mechanic  had. 
Portsmouth  Sav.  Bank  v.  Riley,  54 
Neb.  531,  74  N.  W.  838;  Owens  v. 
Heidbreder  (Tex.  Civ.  App.),  44  S. 
W.   1079. 

33.  Major  v.  Collins,  11  HI.  App. 
658. 

[a]  When  purchaser  refuses  to  com- 
ply with  his  bid,  the  officer  may  resell, 
or  bring  an  action  for  the  purchase 
money.     Jones   v.  Null,  9  Neb.   254,  2 


r.  Badger  Lumb. 

Pac.   737.     Ohio. 

Lessee,    16    Ohio 

Tex. — Owens  r. 

App.),  44  S.  W. 
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and  if  the  sheriff  sells  the  land  itself  when  only  the  defendant's  in- 
terest is  ordered  sold,  a  resale  must  be  ordered.^* 

6.  Distribution  and  Apportionment  of  Proceeds.  —  a.  Generally. 
The  proceeds  of  sale  are  distributed  according  to  the  various  prior- 
ities, if  any,  given  by  the  law,^^  and  if  insufficient  to  pay  all  of  an  equal 
class  of  claims,  the  fund  is  prorated.^^  The  excess  of  proceeds  from 
the  sale,  if  any,  should  be  returned  to  the  owner."  The  mere  existence 
of  a  lien  does  not  give  a  party  a  right  to  participate  in  the  distribu- 
tion ;3*  such  right  must  be  established  by  judgment.^^  Liens  of  those 
who  fail  to  come  in,  in  response  to  notice,  are  disregarded  in  appor- 
tioning the  proceeds.**^ 


N.   W.   350.     Bee   16  Standard  Peoc. 
710. 

34.  Smith  v.  Corey,  3  E.  D.  Smith 
(N.  Y.)    642,  4  Abb.   Pr.   208. 

35.  Ga. — Loudon  v.  Coleman,  62  Ga. 
146;  Seborn  v.  State,  51  Ga.  164.  111. 
Lunt  V.  Stephens,  75  111.  507.  N.  Y. 
Western  Sash,  D.  &  L.  Co.  v.  Gaul 
Const.  Co.,  126  N.  Y.  Supp.  1110. 

[a]  The  money  realized  from  the 
sale  should  be  paid  into  the  registry 
of  the  court.  Joralmon  v.  McPhee,  31 
Colo.  26,  71  Pac.  419. 

36.  D.  C— Emack  v.  Campbell,  14 
App.  Cas.  186.  La. — O  'Hern  v.  Gouldy, 
26  La.  Ann.  371.  Md.— Kelly  v.  Gil- 
bert, 78  Md.  431,  28  Atl.  274.  Mass. 
Sexton  V.  Weaver,  141  Mass.  273,  6  N. 
E.  367.  Minn.— Ortonville  v.  Geer,  93 
Minn.  501,  101  N.  W.  963,  106  Am.  St. 
Rep.  445;  Gardner  v.  Leek,  52  Minn. 
5,22,  54  N.  W.  746.  Mo.— State  v. 
Drew,  43  Mo.  App.  362.  Pa.— Anshutz 
V.  McClelland,  5  Watts  487;  Wrigley 
V.  Mahaffey,  5  Pa.  Dist.  389. 

[a]  In  determining  the  pro  rata, 
all  claims  should  be  taken  at  their 
original  face  value.  Emack  v.  Camp- 
bell, 14  App.  Cas.  (D.  C.)  186.  As  to 
inclusion  of  interest  and  attorney's 
fees,  see  infra,  XX. 

[b]  Claim  of  contractor  is  post- 
poned to  those  of  subcontractors,  if  the 
fund  is  insufficient  to  pay  all.  CaL 
Los  Angeles  Pressed  Brick  Co.  v.  Los 
Angeles  Pac.  B.  &  D.  Co.,  7  dal.  App. 
460,  94  Pac.  775.  N.  Y.— McConologue 
V.  Larkins,  32  Misc.  166,  66  N.  Y.  Supp. 
188.  Pa.— Keim  v.  McRoberts,  18  Pa. 
Super.  167.  Va.— Monk  v.  Exposition 
D.  P.  Corp.,  Ill  Va.  121,  68  S.  E.  280, 

[c]  Where  owner  was  personally 
liable  for  part  of  claims,  these  should 
participate  in  the  distribution,  and 
personal  judgment  should  be  rendered 
against  the  owner  only  for  the  defi- 


ciency.     O'Hem    V.    Gouldy,    26    La. 
Ann.  371. 

fd]  Costs  should  be  deducted  before 
distribution.  Joralmon  v.  McPhee,  31 
Colo.  26,  71  Pac.  419. 

37.  Sexton  v.  Weaver,  141  Mass. 
273,  6  N.  E.  367. 

38.  Cummings  v.  Wright,  72  Ga.  767. 

39.  Cummings  v.  Wright,  72  Ga.  767; 
Sexton  V.  Weaver,  141  Mass.  273,  6 
N.  E.  367. 

[a]  Process  must  issue  on  the  judg- 
ment, when  obtained  in  another  cause, 
to  entitle  one  to  participate  in  the 
proceeds  of  sale.  Cummings  v.  Wright, 
72   Ga.   767. 

[b]  Claimant  must  become  a  party 
to  the  suit  in  which  the  order  of  sale 
and  distribution  was  made,  in  order  to 
be  entitled  to  share  in  the  proceeds 
of  sale.  Seiton  v.  Weaver,  141  Mass. 
273,  6  N.  E.  367. 

[c]  Omission  of  Christian  names  in 
the  original  suit  is  not  available  as 
an  objection  to  participation  in  dis- 
tribution. In  Matter  of  Hill's  Estate, 
2  Clark  (Pa.)   96. 

[d]  Motion  to  dismiss  for  failure 
to  commence  suit  in  time,  should  be 
made  before  trial,  so  as  to  eliminate 
claim  from  participation  in  the  distri- 
bution of  the  fund.  Furze  v.  City  of 
New  York,  154  N.  Y.  Supp,  912. 

40.  Kelly  v.  Gilbert,  78  Md.  431,  23 
Atl.  274;  Frohlich  v.  Ashton,  1(64  Mich. 
132,  129  N.  W.  18. 

[a]  Those  who  refuse,  have  pro- 
ceeding in  personam  as  only  remaining 
remedy,  as  there  is  no  further  recourse 
against  the  property.  Kelly  v.  Gil- 
bert, 78  Md.  431,  28  Atl.  274." 

[b]  Though  statute  makes  liens 
equal,  priority  may  be  decreed  in  favor 
of  one  who  complied  strictly  in  giving 
the  owner  notice,  as  against  one  whose 
delay  prejudiced  other  lien  claimants. 
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b.  Apportioning  Bctiircn  Mrrlianics'  Licn^  and  Other  Incnmhranccs. 
(I.)  Power  of  the  Court.  — "VVliethor,  in  an  action  to  foreclose  a  me- 
chanic's lien,  the  ooiirt  may  order  a  sale  of  the  property  itself  and 
proceed  to  adjust  the  rights  of  all  parties  having  an  interest  therein, 
depends  upon  the  nature  of  the  right  acquired  by  the  mechanic,  and 
upon  the  nature  of  the  foreclosure  proceeding,  as  determined  by  the 
statute  ;^^  Init  no  express  statutory  sanction  is  needed  to  justify  a  court 
in  applying  the  doctrine  of  marshaling  and  apportionment  to  me- 
chanics' liens  in  a  proper  case,^-  and  to  this  end  the  perfected  lien 
may  be  foreclosed  in  a  manner  different  from  that  prescribed  by  the 
act,  when  the  necessity  of  the  case  demands  it.*^  A  common  law  court 
has  not  the  power,  Avitbout  legislative  aid,  to  adjust  priorities  between 
mechanics'  and  otlier  liens,-*  but  a  court  of  equity  has  authority  to  as- 
certain, and  adjust  every  interest  and  priority.*^ 

(II.)  Procedure.  — In  case  of  incumliranee  superior  to  the  mechanic's 
lien,  as  to  tlie  land,  or  as  to  the  Innd  and  part  of  the  improvements,*'' 
and  in  case  removal  of  the  building  cannot  be  accomplished  without 
demolition  thereof,*^  the  court  may  direct  the  sale  of  tlie  entire  prop- 


Nichols  r.  DLxon,  99  Tex.  263,  89  S. 
W.   7G5. 

41.  Jepherson  v.  Green,  22  E.  I. 
276,  47   Atl.   599. 

fal  Where  a  special  statutory  pro- 
ceeding is  provided,  the  court  has  no 
powe  except  such  as  is  conferred  by 
statute.  Dowdnev  v.  McCullom,  59  N. 
Y.   367,  48  How.   Pr.   342. 

42.  Md. — Hamilton  r.  Schwehr,  34 
Md.  107.  Pa. — Olympic  Theatre's  Case, 
2  Browne  275.  Vt. — Keuny  v.  Gage, 
33  Vt.  302,  307. 

43.  Hamilton  V.  Schwehr,  34  Md. 
107,  118.     See  supra,  VI,  D. 

44.  Ala. — Jefferson  County  Sar. 
Bank  v.  Barbour  P.  &  E.  Co.,  191  Ala. 
238,  68  So.  43;  Wimberly  v.  Mavberry, 
94  Ala.  240,  10  So.  157,  14  L,.'  R.  A. 
305.  Mo. — Bruce  Lumb.  Co.  r.  Hoos, 
67  Mo.  App.  264;  Stcininfjcr  r.  Racman, 
28  IMo.  App.  594.  Pa.— McFarland 's 
Est.,  16  Pa.  Super.  142.  R.  I.— Sec 
Jepherson  V.  Green,  22  R.  I.  276,  47 
Atl.  599. 

[al  A  statute  authorizing  such  pro- 
ceeding is  not  unconstitutional  as  an 
impairment  of  contract  rights.  Craig 
V.  Herzman,  9  N.  D.  140,  81  N.  W. 
288. 

45.  Jefferson  Count v  Sav.  Bank  v. 
Barbour  P.  4  E.  Co.,  191  Ala.  238,  68 
So.  43;  Wimberlv  t\  Mavberrv,  94  Ala. 
240,  10  So.  157,  14  L.  R.  A.  305;  Jepher- 
son r.  Grppn,  22  R.  T.  276,  47  Atl.  ."90. 

[nl  Injunction  against  sale  by 
mortgagee   under   power   in    mortgage, 
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may  be  had  by  claimants  of  mechanic 's 
liens,  where  court  of  equity  has  ac- 
quired jurisdiction  to  adjudicate  the 
rights  of  the  lien  claimants.  Black- 
mar  V.  Sharp  (R.  I.),  47  Atl.  598. 

46.  Ala. — Jefferson  County  Sav. 
Bank  r.  Barbour  P.  &  E.  Co.,  191  Ala. 
238,  68  So.  43;  Wimberlv  v.  Mavberrv, 
94  Ala.  240,  10  So.  157,  14  L.  R.  A. 
305.  Colo. — Atkinson  r.  Colorailo  Title 
&  Trust  Co.,  59  Colo.  528,  151  Pac. 
457.  111.— Bradley  r.  Simpson,  93  111. 
93;  Grundeis  r.  Hartwell,  90  111.  324. 
La. — McDonough  v.  Le  Roy,  1  Rob 
173.  N.  J. — Newark  Lime  &  Cement 
Co.  V.  Morrison,  13  N.  J.  Eq.  133.  N.  D. 
Craig  V.  Herzman,  9  N.  D.  140,  81  N 
W.  288. 

[a]  ,A  similar  rule  was  applied 
where  an  executrix  was  asking  for  the 
sale  of  property  in  order  to  comply 
Avith  the  terms  of  a  will.  The  en- 
hanced value  by  reason  of  the  im- 
provements was  appraised,  and  the 
proceeds  of  the  sale  of  the  improve- 
ments was  allowed  to  the  mechanics. 
Dakin  r.  Lecklidcr,  19  Ohio  Cir.  Ct. 
254,  10  Ohio  Cir.  Dec.   308. 

47.  Ala. — Joffcrson  County  Sav 
Bank  v.  Barbouv  P.  &  E.  Co.,  191  Ala. 
238,  68  So.  4,>.  Colo.— Joralmon  r.  Mc- 
Phee,  31  Colo.  26,  71  Pac.  419.  HI. 
Bradley  v.  Simpson,  93  Til.  93.  N.  D. 
CraifT  ''.  Herzman,  9  N.  D.  140,  81  N. 
W.  2'<S.  Tex.— Kahler  r.  Carruthers, 
18  Tex.  Civ.  App.  216,  4;5  S.  W.  160. 

See  also  supra,  II,  G,  3,  note  97. 
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erty  as  a  whole,^^  and,  if  insufficient  to  satisfy  both  classes,*^  apportion 
the  proceeds  of  the  sale  between  the  mechanic's  lien  holders,  and  the 
prior  incumbrancers.^^  And  this  may  be  done  though  the  prior  mort- 
gagee is  not  asking  for  a  foreclosure,^^  and  though  the  mortgage  debt 
may  not  be  due,^-  since  the  course  should  be  pursued  which  will  afford 
the  greatest  protection  to  the  rights  of  all  the  parties.''^  The  -Durt 
should  ascertain,®*  by  hearing  evidence  directly,^®  or  by  means  of  a 
reference  to  a  master,®*^  the  proportionate  part  of  the  value  of  the 
entire  premises  which  is  contributed  by  the  original  property,  and  by 
the  new  improvements,^^  and  should  apportion  and  distribute  the  pro- 


[a]  A  course  which  will  destroy 
value  of  improvements,  is  not  contem- 
plated by  law,  in  enforcing  lien  on 
improvements.  Atkinson  v.  Colorado 
Title  &  Trust  Co.,  59  Colo.  528,  151 
Pae.  457. 

48.  Cal.— Burnett  v.  Glas,  154  Cal. 
249,  97  Pac.  423.  Colo.— Joralmon  v. 
McPhee,  31  Colo.  26,  71  Pac.  419.  HI. 
Bradley  v.  Simpson,  93  111.  93.  N.  J. 
Newark  Lime  &  Cement  Co.  v.  Mor- 
rison, 13  N.  J.  Eq.  133.  N.  D.— Craig 
V.  Herzman,  9  N.  D.  140,  81  N.  W. 
2:88.  R.  I. — Jephersou  v.  "Tjreen,  22  E. 
I.  276,  47  Atl.  599.  Tex.— Kahler  v. 
Carruthers,  18  Tex.  Civ.  App.  216,  45 
S.  W.  160. 

49.  Atkinson  v.  Colorado  Title  & 
Trust  Co.,  59  Colo.  52S,  151  Pac.  457; 
Whit(;head's  Exrs.  v.  First  M.  P. 
Cliurch,  15  N.  J.  Eq.  135. 

50.  lU.— Miller  v.  Tieknor,  7  111. 
App.  393.  La. — McDonough  r.  Le  Roy,, 
1  Eob.  173.  Tex. — Land  Mtg.  Bank  v. 
Quanah  Hotel  Co.,  89  Tex.  332,  34  S. 
W.  730;  Kahler  v.  Carruthers,  18  Tex. 
Civ.  App.  216,  45  S.  W.  160. 

[a]  It  is  error  to  undertake  to  as- 
certain equities  when  the  lien  is  ac- 
quired under  a  contract  with  a  pur- 
chaser under  an  executory  contract. 
Brown  v.  Jones,  52  Minn.  484,  55  N. 
W.  54. 

51.  Wimbcrly  i\  Mavberry,  94  Ala. 
240,  10  So.  157,' 14  L.  e'.  A.  305;  Joral- 
xrion  V.  McPhee,  31  Colo.  26,  71  Pac. 
419. 

fa]  No  injustice  to  prior  mortgagor 
is  done  by  the  equity  and  policy  of  a 
statute  which  prevents  the  holder  of 
the  older  lien  from  appropriating  tha 
labor  and  material  of  others  by  which 
his  security  is  enhanced,  without  com- 
pensation. Wimberlv  i\  Mavberry,  94 
Ala.  240,  10  So.  157,"  14  L.  R.  A.  305. 

52.  Burnett  v.  Glas,  154  Cal.  249, 
97  Pac.  423;  Croskey  v.  Northwestern 
Mfg.   Co.,  48  111.  481. 


[a]  Refusal  of  mortgagee  to  fore- 
close cannot  operate  to  defeat  the 
power  of  the  court  to  take  care  of  the 
mechanic 's  liens.  Wimberly  v.  May- 
berry,  94  Ala.  240,  10  So.  157,  14  L.  R. 
A.  305. 

53.  Atkinson  v.  Colorado  Title  & 
Trust  Co.,  59  Colo,  528,  151  Pac.  457; 
Joralmon  v.  McPhee,  31  Colo.  26,  71 
Pac.  419. 

54.  Joralmon  v.  McPhee,  31  Colo. 
26,  71  Pac.  419;  Grundeis  v.  Hartwell, 
90  111.  .324. 

[a]  Whether  the  improrements  will 
increase  fund  realized  from  sale  of  tho 
jn'operty,  is  a  question  of  fact.  At- 
kinson V.  Colorado  Title  &  Trust  Co.,  59 
Colo.  528,  151  Pac.  457. 

55.  Atkinson  v.  Colorado  Title  & 
Trust  Co.,  59  Colo.  528,  151  Pac.  457; 
Fidelity  Loan  Co.  V.  Dennis,  93  Va. 
504,  25  S.  E.  546. 

[a]  The  value  with  the  improve- 
ments and  clear  of  improvements 
should  be  established  by  the  evidence. 
Wimberly  v.  Mayberry,  94  Ala.  240, 
10  So.  157,  11  L.  E.  A.  305;  Atkinson 
r.  Colorado  Title  &  Trust  Co.,  59  Colo. 
528,  151   Pac.  457.' 

[b]  The  Question  May  Be  Sub- 
mitted to  Jury. — North  Presby.  Church 
V.  Jevne,  32  111.  214,  83  Am.  Dec.  261. 

56.  AJa. — Wimberly  v.  Mayberry,  94 
Ala.  240,  10  So.  157,^14  L.  E.  A.  305. 
111. — ^North  Presby.  Church  v.  Jevne, 
32  111.  214,  83  Am.  Dec.  261.  N.  J. 
Whitenack  v.  Noe,  11  N.  J.  Eq.  321. 
Va. — Fidelity  Loan  &  Tr.  Co.  v.  Den- 
nis, 93  Va.   504,  25  S.  E.  546. 

57.  Colo.  —  Atkinson  v.  Colorado 
Title  &  Trust  Co.,  59  Colo.  528,  151 
Pac.    457;    Joralmon     i:     McPhee,     31 

Colo.  26,  71  Pac.  419.  lU.— Grundeia 
V.  Hartwell,  90  111.  324.  La.— John- 
son r.  Weinstock,  31  La.  Ann.  698,  702; 
Wang  V.  Field,  26  La.  Ann.  349.  N.  J. 
Newark  Lime  &  Cement  Co.  v.  Mor- 
rison,   13    N.    J.    Eq.    133;    Whitenack 
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ceeds  of  the  sale  on  the  basis  of  the  ratio  thus  ohtaincd,'^''  giving  unto 
the  mortgasee  a  priority  on  that  proportionate  part  of  the  fund  which 
represent's  tiie  original  property,****  and  unto  the  various  ineehanic's  lien 
holders  a  prioritv  on  the  part  of  the  fund  created  l)y  tlie  improve- 
ments ^°  to  be  shared  among  them  according  to  law.o^  The  oourt  must  find 


V.  Noe,  11  N.  J.  Eq.  321.  N.  I>.-Craig 
V.  Herzman,  9  N.  D.  140,  81  N.  W. 
288 

[a]  Cost  of  the  improvements  can- 
not serve  as  the  standard  in  detcrmin- 
iug  the  cnhaucoa  value,  but  may  be 
used  as  an  aid  in  making  the  esti- 
mate. Jefferson  County  Sav.  Bank  v. 
Barbour  P.  &  E.  Co.,  191  Ala.  238,  68 
So.  43;  Whitehead's  Exrs.  i;.  First  M. 
P.  Churc-h,  15  N.  J.  Eq.  135. 

[b]  If  proof  shows  no  enhance- 
ment in  value  of  the  property  by  rea- 
son of  the  improvements,  there  can 
be  no  priorities  awarded  in  favor  of 
the  mechanics.  Wimberly  v.  Mayberry, 
94  Ala.  240,  10  So.  157,  14  L.  E.  A. 
305;  Atkinson  v.  Colorado  Title  &  Trust 
•Co.,  59-  Colo.   .528,   151    Pac.   457. 

[c]  The  Proportions  Should  Be 
Ascertained  Before  Sale.  —  Fidelity 
Loan  &  Tr.  Co.  r.  Dennis,  93  Va.  504, 
25  S.  E.  546;  Shultz  r.  Hansbrough,  33 
Gratt.  (74  Va.)  567;  laege  r.  Bossieux, 
15  Gratt.  (56  Va.)  83,  76  Am.  Dec. 
189. 

[d]  The  bill  cannot  base  the  claim 
of  priority  upon  the  i-oiitraut  value,  nor 
the  separate  value  of  the  work  or 
materials,  but  must  base  it  upon  the 
enhanced  value  of  the  property  as  a 
whole.  Jefferson  Countv  Sav.  Bank  t'. 
Barbour  P.  &  E.  Co.,  191  Ala.  238,  68 
So.  43;  Wimberly  v.  Mayberry,  94  Ala. 
240,  10  So.  157,  14  L.  R.  A.  30o. 

58.  Colo.  —  Atkinson  V.  Colorado 
Title  &  Trust  Co.,  59  Colo.  528,  151 
Pac.  457;  Joralmon  v.  McPhee,  31  Colo. 
26,  71  Pac.  419.  111. — Bradley  v.  Simp- 
son, 93  111.  93;  North  Presby.  Church 
V.  Jevne,  32  111.  214,  83  Am.  Dec.  261. 
R.  L—Jopherson  r.  Green,  22  R.  I.  276, 
47  Atl.  599.  Tex. — Land  Mtg.  Bank 
r.  Quanah  Hotel  Co.,  89  Tex.  3.32,  34 
S.  W.  730;  Kahler  v.  Carruthers,  18 
Tex.    Civ.    App.    216,    45    S.    W.    160. 

But  see  Leach  v.  Minick,  106  Iowa 
437,   76   N.   W.   751. 

\  n  I  The  parties  have  the  same  pro- 
portionate interest  in  the  proceeds  as 
they  had  in  the  land.  Bradley  v. 
Simpson,  03  El.  93. 

[b]  Where  repairs  are  inseparably 
blended  with  prior  improTcments  cov- 
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ered  by  a  mortgage,  the  priority  of 
the  mechanic's  lien  is  only  to  the  ex- 
tent of  the  enhancement  in  value  of 
the  whole  property  by  the  repairs. 
Jefferson  Countv  vSav.  Bank  r.  Barbour 
P.  Sc  E.  Co.,  191  Ala.  23Si,  68  So.  4.?. 
fc]  Loss  is  proportioned  between 
mortgagees  and  lienors,  where  sale  is 
below  real  value  of  property.  White- 
head's Exrs.  V.  First  M.  P.  Church,  15 
N.  .7.  Eq.   135. 

59.  Bradley  v.  Simpson,  93  111.  93; 
Croskey  v.  Northwestern  Mfg.  Co.,  48 
111.  481;  North  Presbv.  Church  V. 
Jevne,  32  111.  220,  83  Am.  Dec.  261; 
Whitehead's  Exrs.  v.  First  M.  P. 
Church,  15  N.  J.  Eq.  135. 

60.  Ala.  —  Jefferson  Countv  Sav. 
Bank  r.  Barbour  P.  &  E.  Co.,  191  Ala. 
238,  68  So.  43.  Colo.— Atkinson  v. 
Colorado  Title  &  Trust  Co.,  59  Colo. 
528,  151  Pac.  457.  111.— Bradley  v. 
Simpson,  93  111.  93;  North  Presby. 
Church  V.  Jevne,  32  El.  220,  83  Am. 
Dec.  261.  N.  J.— Whitehead's  Exra. 
r.  First  M.  P.  Church,  15  N.  J.  Eq. 
135;  Whitenack  r.  Noe,  11  N.  J.  Eq. 
321. 

fa]  liienholder  should  have  en- 
hanced value  which  his  lal)or  and 
materials  had  given  the  lot.  Ala. — Jef- 
ferson 'Countv  Sav.  Bank  r.  Barbour, 
P.  &  E.  Co.,"  101  Ala.  238,  6S  So.  43. 
N.  J.— Whitehead's  Exrs.  r.  First  M. 
P.  Church,  15  N.  J.  Eq.  135.  Ohio. 
Dakin  v.  Lecklider,  19  Ohio  Cir.  I't. 
254,  10  Ohio   Cir.   Dec.   308. 

61.  Colo.  —  Atkinson  v.  Colorado 
Title  &  Trust  Co.,  59  Colo.  528,  151 
Pac.  457.  N.  D. — Craig  v.  Her/niaii, 
9  N.  D.  140,  81  N.  W.  288.  Ohio. 
Ohio  S.  &  Loan  Co.  r.  Johnson,  20 
Ohio  Cir.  Ot.  96,  10  Ohio  Cir.  Dec. 
752. 

fa  I  Where  liens  are  (1)  of  differ- 
ent rank  as  between  themselves,  and 
some  are  also  su])erior  to  a  mortgage, 
the  deiTce  should  provide  that  the 
])rior  claimants  should  be  paid  as  if 
there  was  no  mortgage,  and  the  residue 
applied  to  the  payment,  first  of  the 
mortgage,  and  then  to  the  inferior 
liens.  Burnett  r.  Glas,  1.54  Cal.  249, 
97  Pac.   423.     But    (2)    where  the  me- 
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that  the  building  cannot  be  removed  without  great  loss,  damage  and 
expense  beiore  ordering  sale  of  the  entire  property.''^ 

7.  Where  Lien  Fails — Enforcement  Against  Amount  Due  to  Con- 
tractor. —  It  has  been  intimated  in  a  few  eases  that  where  the  liens 
of  subcontractors  fail,  a  court  of  equity  has  the  power  to  administer 
the  fund  due  the  contractor  by  the  owner  for  the  benefit  of  subcon- 
tractors,^^ but  this  is  contrary  to  the  general  rule.*'* 

XVII.  ASSIGNMENT.  —  The  right  to  a  lien  has  sometimes  been 
declared  to  be  personal  to  the  mechanic,^"  and  unassignable®^  while  it 


chanics'  liens  are  of  equal  rank  as 
between  themselves  and  some  are  prior 
to  a  mortgage  in  point  of  time,  the 
amount  of  the  prior  mechanic 's  liens 
should  be  set  aside  from  the  proceeds 
of  sale,  then  the  mortgage  paid,  and 
the  balance  should  be  added  to  the 
fund  first  set  aside  and  this  sum  pro- 
rated between  the  mechanic's  lien 
holders,  if  insufficient  to  satisfy  all. 
Ohio  S.  &  Loan  'Co.  v.  Johnson,  20 
Ohio  Cir.  Ct.  96,  10  Ohio  Cir.  Dec. 
752;  Choteau  v.  Thompson,  2  Ohio  St. 
114. 

62.  Kahler  v.  Carruthcrs,  18  Tex. 
Civ.  App.  216,  45  S.  W.  160. 

[a]  Where  improvements  consist  of 
basement,  foundation  and  walls  the 
court  will  take  judicial  notice  that 
they  cannot  be  removed  and  retain 
any  value.  Atkinson  v.  Colorado  Title 
&  Trust  Co.,  59  Colo.  528,  151  Pac, 
457. 

63.  Frey  v.  Superior  Court,  22  'Cal. 
App.  421,  134  Pac.  733;  Burness  v. 
Honeyman  Hdw.  Co.,  72  Ore.  4&8,  143 
Pac.  641. 

[a]  Service  of  stop  notice  alone 
upon  the  owner,  entitles  one  made  a 
party  to  the  foreclosure  to  participate 
in  the  fund,  though  the  claimant  has 
not  perfected  a  lien.  Frey  v.  Superior 
Court,  32  Cal.  App.  421,  134  Pac.  733. 

64.  Conn. — Fenton  v.  Fenton  Bldg. 
Co.,  90  Conn.  7,  96  Atl.  145.  111.— Eit- 
tenhouse  v.  Sable,  43  111.  App.  558.  Md. 
Richardson  v,  Saltz,  127  Md.  388,  96 
Atl.   524. 

See  supra,  IT,  C 

[a]  Balance  Not  Impressed  With 
a  Trust. — Moneys  retained  by  the  state 
for  its  own  protection,  under  the  terms 
of  the  contract,  are  not  impressed  with 
a  trust  in  favor  of  creditors  on  the 
work,  in  the  absence  of  a  statute. 
Fenton  v.  Fenton  Bldg.  Co.,  90  Conn. 
7,  96  Atl.  145. 

[b]  Balance  due  on  original  con- 


tract is  not  a  trust  fund  for  benefit  of 
those  who  have  furnished  labor  or 
materials  without  complying  with  lien 
law.  Rittenhouse  v.  Sable,  43  111. 
App.  558. 

[c]  Balance  unpaid  on  original  con- 
tract belongs  to  the  contractor,  sub- 
ject to  the  claims  of  those  entitled  to 
liens.  Rittenhouse  v.  Sable,  43  111. 
App.  558. 

[d]  That  the  owner  has  funds  be- 
longing to  the  contractor  does  not 
justify  the  court  in  ordering  them 
paid  to  a  subcontractor  who  failed  to 
comply  with  the  statute.  Richardson 
V.  Saltz,  127  Md.  388,  96  Atl.  524. 

65.  Ark. — Dano  v.  Mississippi,  O.  & 
R.  R.  'Co.,  27  Ark.  .564.  Cal.— Duncan 
V.  Hawn,  104  Cal.  10,  37  Pac.  626.  Ind. 
Jenckes  -v.  Jenckes,  145  Ind.  624,  44 
N.  E.  632.  Mich. — Fitzgerald  v.  Trus- 
tees of  First  Presby.  Church,  1  Mich. 
N.  P.  243.  Mo. — Griswold  V.  Carthage, 
J.  &  S.  C.  Ry.  Co.,  18  Mo.  App.  52, 
63.  N.  Y.— Rollin  v.  Cross,  45  N.  Y. 
766,  771.  Wis.— 'Caldwell  v.  Lawrence, 
10  Wis.  331. 

[a]  Right  to  Perfected  Lien  Is  Not 
Personal. — "We  cannot  regard  the 
reasoning  of  some  of  the  courts  which 
hold  that  the  right  to  a  lien  is  a  pure- 
ly personal  privilege  as  either  valid 
or  forcible.  Statutes  giving  a  lien 
always  intend  to  give  a  security  for 
a  debt,  and  this  they  generally  ac- 
complish. If  the  debtor  gets  what  he 
contracted  for,  it  cannot,  in  justice, 
make  any  difference  to  him  to  whom 
he  pays  what  he  owes,  nor  to  whom 
the  security  created  by  law  is  as- 
signed." Midland  Ry.  Co.  v.  Wilcox, 
122  Ind.  84,  92,  23  N.  E.  506. 

66.  Ark. — Dano  i\  Mississippi,  O.  & 
R.  R.  Co.,  27  Ark.  564.  Me.— Pearsons 
V.  Tincker,  36  Me.  384.  Neb.— Noll  v. 
Kenneally,  37  Neb.  879,  56  N.  W.  722. 
Wis. — Tewksbury  v.  Bronson,  48  Wis. 
581,  4  N.  W.  749;  Caldwell  v.  Lawrence, 
10  Wis.  331. 
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exists  as  a  mere  inchoate  right.^"  Tlence  in  many  jurisdictions  only  an 
assignee  of  the  perfected  lien  acquires  the  right  to  pursue  the  statutory 
remedy  of  the  mechanic  ;"^  but  elsewhere  the  lien  need  not  be  perfected 


[a]  The  lien  (1)  is  assignable. 
Fla. — Clarkson  r.  Louderback,  36  Fla. 
660,  19  So.  887.  Me.— Murphy  v. 
Atlanis,  71  Me.  113.  Nev.— Skyrme  v. 
Occidental  M.  &  M.  Co.,  8  Nev.  219. 
Wis.— Bank  of  Iron  River  r.  Bd.  of 
School  Directors,  91  Wis.  596,  6o  N.  W. 
368.  (2)  In  some  states  doubt  as  to 
the  assignability  has  been  removed 
bv  statutory  enactment.  Mich. — Mc- 
Allister r.  Des  Rochers,  132  Mich.  381, 
93  N.  W.  887.  Utah.— Smoot  r.  Check- 
etts,  41  Utah  211,  125  Pac.  412,  Ann. 
Cas.  191.5IC,  1113.  Wis.— Tcwksbury  v. 
Bronson,   48   Wis.   581,  4    N.   W.    749. 

fb]  Distinguishable  From  Common 
Law  Liens. —  In  holding  a  mechanic's 
lieu  assignable,  the  Massachusetts 
court  said:  "It  (a  mechanic's  lien) 
differs,  we  think,  from  a  factor's  lien, 
or  the  lien  which  a  mechanic  has  at 
common  law  on  a  chattel  for  work 
and  materials,  and  from  other  liens  at 
common  law  on  chattels.  The  latter 
kind  of  lien  is  .  .  .  'a  personal  right 
to  detain'  and  not  an  interest  in  the 
property  as  a  mechanic's  lien  under 
the  statute  is."  Wiley  V.  Connelly, 
179  Mass.  360,  60  X.  E.  784. 

[c]  The  debt  is  assignable  whether 
the  lien  is  perfected  or  not.  Jenckcs 
f.  Jenckes,  145  Ind.  624,  44  N.  E.  632; 
Davis  V.  €rookston  W.,  P.  &  L.  Co., 
57  Minn.  402,  59  N.  W.  482,  47  Am. 
St.  Rep.  622. 

67.  Cal.— Rauer  v.  Fay,  110  Cal. 
361,  42  Pac.  902.  la.— Brown  r.  Smith, 
55  Iowa  31,  7  N.  W.  401.  Mo,— Brown 
V.  Chicago,  S.  F.  &  C.  Ry.  Co.,  36 
Mo.  App.  458. 

[a]  "Until  perfected  by  filing  prop 
er  notice  it  is  a  mere  inchoate  right, 
personal  to  the  individual,  which  he 
may  choose  to  perfect  or  not  at  his 
pleasure,  and  which  until  perfected  has 
no  tangil)le  existence  as  property,  and, 
of  course,  as  such  is  not  the  subject 
of  transfer."  Duncan  v.  Hawu,  104 
Cal.   10,  37   Pac.  (i26. 

fb]  The  rule  does  not  apply  to  an 
assignment  made  for  the  purpose  of 
enabling  the  assignee  to  maintain  a 
suit.  Irvine  v.  McDougall,  235  Fed. 
888,  149  C.  C.  A.  200. 

68.  Oal. — Macomber  v.  Bigelow,  126 
Cal.  9,  58  Pac.  312;  Rauer  v.  Fay,  110 
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Cal.  361,  42  Pac.  902;  California  Port- 
land Cement  Co.  v.  Went  worth  Hotel 
Co.,  16  Cal.  App.  692,  118  Pac.  103, 
113.  Ga.— Loguo  V.  Walker,  141  Ga. 
644,  81  S.  E.  849;  Hooper  v.  Sells,  58 
Ga.  127.  Ind. — Fleming  r.  Greener,  173 
Ind.  260,  87  N.  E.  719,  90  N.  E.  72; 
Jenckes  r.  Jenckcs,  145  Ind.  624,  44 
N.  E.  632.  Ky. — Frailev  r.  Winches- 
ter &  B.  R.  Co.,  96  Ky.  '570,  29  S.  W. 
446.  Mo. — O'Connor  r.  Current  River 
R.  Co.,  Ill  Mo.  185,  20  S.  W.  16. 
Mont. — ^fason  r.  Germaine,  1  Mont. 
279.  Neb.  —  Goodman,  Bogue  &  S. 
Co.  r.  Pence,  21  Neb.  459,  32  N.  W. 
219.  N.  Y.— Rollin  r.  Cross,  45  N.  Y. 
766,  771.  N.  C. — Zacharv  v.  Perry, 
130  N.  C.  289,  41  S.  E.  .533.  Ore.— Al- 
derson  r.  Lee,  52  Ore.  92,  96  Pac.  234; 
Brown  v.  Harper,  4  Ore.  89.  Wash. 
Casey  v.  Ault,  4  Wash.  167,  29  Pac. 
1048;  Horton  &  Co.  v.  Spark  man,  2 
Wash.    165,   168. 

[a]  Where  the  lien  remains  in- 
choate until  the  statutory  requirements 
are  complied  with,  the  "claims  may, 
of  course,  be  assigned,  but  they  carry 
no  lien,  unless  a  lien  has  first  been 
perfected  by  the  mechanic  or  mate- 
rialman in  whose  favor  the  right  to 
the  lien  primarily  exists.  The  right 
to  the  lien  is  in  the  mechanic,  laborer 
or  materialman,  and  it  is  only  such 
mechanic,  laborer  or  materialman  that 
may  perfect  the  lien;  and  it  is  only 
after  the  lien  has  been  perfected,  as 
in  the  case  of  any  other  lien,  that  it 
mav  be  assigned."  Jenckes  r.  Jenckos, 
14.5  Ind.  624,  44  N.  E.  632. 

[b|  Assignee  (1)  may  not  file  the 
claim  in  some  states  (Lid. — Fleming 
r.  Greener,  173  Ind.  2()(),  87  X.  E. 
719,  90  X.  E.  72.  Ky.— Frailev  r.  Win- 
cheater  &  B.  R.  Co.,  96  Ky.  570,  29 
S.  W.  446.  Mo. — Brown  v.  Chicago, 
S.  F.  &  C.  Rv.  Co.,  36  Mo.  App.  458. 
N.  Y.— Rollin  r.  Cross,  45  X.  Y.  766, 
771.  N.  C— Zacharv  r.  Perrv,  130  X. 
C.  2i89,  41  S.  E.  53.3.  Wash.— Horton 
&  Co.  I'.  Sparkman,  2  Wash.  165,  168), 
but  (2)  mav  in  others.  111. — Bover  V. 
Keller,  358  111.  106,  101  X.  E.  237^  Ann. 
•Cas.  1916B,  628.  la.— Pe.ntman  r.  Cen- 
terville  L.  H.  &  Power  Co.,  105  Iowa 
1.  74  X.  W.  689,  67  .Am.  St.  Rep.  276. 
Kan. — Brown     v.     School     Dist.     No. 
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before  the  assignment  thereof.''^  Where  the  lien  is  considered  as  coming 
into  existence  with  the  furnishing  of  the  labor  or  materials,  and  the 
filing  is  necessary  only  to  preserve  it,  a  transfer  of  the  debt  carries  with 
it  the  unrecorded  lien/°  The  assignee  of  a  claim  secured  by  a  me- 
chanic's lien  may  maintain  a  suit  thereon  to  enforce  the  lien^^  in  his 
own  name,^^  and  may  join  the  claim  with  one  for  labor  and  materials 


Eighty-four,  48  Kan.  709,  39  Pac. 
1069.  Minn. — Kinney  v.  Duliith  Ore 
Co.,  58  Minn.  456,  60  N.  W.  23,  49 
Am.  St.  Rep.  528;  Tuttle  v.  Howe,  14 
Minn.  145,  100  Am.  Dec.  205.  N.  Y. 
See  Davis  v.  Fidelity  &  Deposit  Co., 
75  App.  Div.  518,  78  N.  Y.  Supp.  336, 
trustee  in  bankruptcy  may  file  the 
claim.  R.  I. — McDonald  &  Co.  v.  Kelly, 
14  R.  I.  335.  Utah.— Smoot  v.  Check- 
etts,  41  Utah  211,  125  Pac.  412,  Ann. 
Gas.  1915C,  1113.  Va.— laege  v.  Boa- 
sieux,  15  Gratt.  (56  Va.)  83,  76  Am. 
Dec.  189. 

69.  Ala. — Leftwich  Lumb.  Co.  v. 
Florence  M.  B.  L.  &  S.  Assn.,  104  Ala. 
584,  18  So.  48.  Colo.— Eagle  Gold  Min. 
Co.  V.  Bryarly,  28  Colo.  262,  65  Pac.  52. 
m.— Boyer  v.  Keller,  258  111.  106,  101 
N.  E.  237,  Ann.  Gas.  1916B,  62i8.  Kan. 
Brown  v.  School  Dist.  No.  Eighty-four, 
48  Kan.  709,  39  Pac.  1069.  Mass. 
Wiley  V.  Connelly,  179  Mass.  360,  60 
N.  E.  784.  Mich. — McAllister  v.  Des 
Eoehers,  132  Mich.  381,  93  N.  W.  887. 
Minn. — Kinney  r.  Duluth  Ore  Co.,  58 
Minn.  455,  60  N.  W.  23,  49  Am.  St. 
Rep.  528.  S.  D.— See  Hill  v.  Alliance 
Bldg.  Co.,  6  S.  D.  160,  60  N.  W.  752, 
55  Am.  St.  Rep.  819.  Utah.-^Smoot 
V.  Checketts,  41  Utah  211,  125  Pac. 
412,  Ann.  Cas.  191i5C,  1113.  Va. 
Bristol  Iron  &  Steel  Co.  v.  Thomas, 
93  Va.  396,  25  S.  E.  110. 

70.  Peatman  v.  Centerville  L.,  H.  & 
P.  Co.,  105  Iowa  1,  74  N.  W.  689,  67 
Am.  St.  Rep.  276;  Wiley  v.  Connelly, 
179  Mass.  360,  60  N.  E.  784. 

71.  Colo. — Eagle  Gold  Min.  Co.  v. 
Bryarly,  38  Colo.  262,  65  Pac.  52; 
Perkins  v.  Boyd,  16  Colo.  App.  266, 
65  Pac.  350.  III.— Bover  •;;.  Keller,  258 
111.  106,  101  N.  E."  337,  Ann.  Cas. 
1916B,  628;  Lunt  v.  Stephens,  75  111. 
507.  Kan.  —  Milwaukee  Mechanic 's 
Ins.  Co.  r.  Brown,  3  Kan.  App.  325, 
44  Pac.  35.  Minn. — Davis  v.  Crookston 
W.,  P.  &  L.  Co.,  57  Minn.  402,  5'9 
N.  W.  482,  47  Am.  St.  Rep.  622;  Miller 
V.  Condit,  52  Minn.  455,  55  N.  W.  417. 
S.  O.— Oliver  v.  Fowler,  22  S.  C  534, 
536.     Tex. — House  v.  Schulze,  31  Tex, 


Civ.  App.  243,  52  S.  W.  654.  Utah. 
Culmer  v.  Clift,  14  Utah  386,  47  Pac. 
85.  Va. — laege  v.  Bossieux,  15  Gratt. 
(56  Va.)  83,  76  Am.  Dec.  189.  Wis. 
Skobis  r.  Ferge,  102  Wis.  123,  78  N. 
W.  426;  Bank  of  Iron  River  v.  Bd.  of 
School  Directors,  91  Wis.  596,  65  N. 
W.  368. 

[a]  An  assignee,  without  interest, 
who  is  to  deliver  the  proceeds  to  the 
assignor,  may  not  maintain  a  suit,  un- 
der a  statute  requiring  all  suits  to 
be  brought  in  the  name  of  the  real 
party  at  interest.  Hoagland  v.  Van 
Etten,  22  Neb.  681,  35  N.  W.  869. 

[bj  The  statute  expressly  author- 
izes assignments  for  the  purpose  of 
bringing  suit.  Culmer  V.  Clift,  14  Utah 
286,  47  Pac.  85. 

[e]  Compliance  with  a  statute  re- 
quiring the  filing  of  the  assignment, 
together  with  a  copy  of  the  contract, 
is  necessary  in  order  to  assert  the 
claim  for  lien.  Barrett  v.  Schaefer  & 
Co.,  163  App.  Div.  53,  146  N.  Y.  Supp. 
1056. 

[d]  One  who  has  (1)  assigned  a 
lien  as  security  may  still  perfect  the 
lien,  and  maintain  an  action  to  fore- 
close it,  by  making  the  assignee  a 
party  defendant  (Ind. — Shapiro  v. 
Sehultz,  32  Ind.  App.  219,  68  N.  E. 
184.  Kan. — Hamilton  v.  Whitson,  5 
Kan.  App.  347,  48  Pac.  463.  Mass. 
Moore  v.  Dugan,  179  Mass.  153,  60 
N.  E.  488.  Mo.— Ittner  v.  Hughes,  133 
Mo.  079,  34  S.  W.  1110,  154  Mo.  55, 
55  S.  W.  267),  or  (2)  after  a  re- 
assignment thereof.  Macomber  v. 
Bigelow,  136  Cal.  9,  58  Pac.  312; 
Weber  v.  Bushnell,  69  111.  App.  26. 

[e]  After  an  absolute  assignment, 
the  assignor  cannot  on  his  own  behalf 
file  a  statement  of  lien.  Davis  v. 
Crookston  W.,  P.  &  L.  Co.,  57  Minn. 
402,  59  N.  W.  482,  47  Am.  St.  Rep. 
632. 

72,  Cole— SIckman  v.  Wollett,  31 
Colo.  58,  71  Pac.  1107.  Kan.— Brown 
r.  School  Dist.  No.  Eighty-four,  48 
Kan.  709,  29  Pac.  1069.  Minn.— Tuttle 
V.  Howe,  14  Minn.  145,  100  Am.  Dec. 
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furnished  by  liinisolf.'^  The  assignee  .sueci'eds  to  all  the  rijrhts  and 
remedies  of  the  assignor,^*  who  need  not  be  joined  in  the  suit  by  the 
assignee."  There  are,  however,  jurisdietions  in  which  suit  must  be 
in  the  name  of  the  assignor.''" 

The  assignment  of  the  claim  must  be  alleged,"'  and  the  pleading  nuist 
show  that  a  specific  sum  was  due  the  plaintilf 's  assignor  for  labor  or 
material. ^^  But  the  complaint  need  not  allege  an  assignment  of  the 
lien  when  an  assignment  of  the  claim  is  averred/^  since  the  assign- 
ment of  the  claim  carries  the  lien  with  it.®° 


205.  Miss. — Kerr  v.  Moore,  54  Miss. 
286.  Mo.— Tttnor  r.  Hughes,  154  Mo. 
55,  55  S.  W.  2G7;  Jones  v.  Hurst,  G7 
Mo.  568.  Neb. — Rogers  r.  Omaha 
Hotel  Co.,  4  Neb.  54:.  Nev. — Skyrme 
r.  Occidental  Mill  &  Miu.  Co.,  8  Nev. 
219.  S.  C— Oliver  f.  Fowler,  22  S.  C. 
534.  Tex. — House  r.  Sehulze,  21  Tex. 
Civ.  App.  243,  5,2  S.  W.  654. 

73.  Colo.— Siekman  v.  Wollett,  31 
Colo.  58,  71  Pae.  1107.  Not.- Skyrme 
V.  Occidental  Mill  &  Min.  Co.,  8  Nev. 
219.  Tex.— House  v.  Sehulze,  21  Tex. 
Civ.  App.  243,  52  S.  W.  664. 

74.  Ala. — Leftwich  Lumb.  Co.  v. 
Florence  M.  B.  L.  &  S.  Assn.,  104  Ala. 
584,  18  So.  48.  Fla.— Clarkson  v. 
Louderback,  36  Fla.  660,  19  So.  887. 
Me. — Murphy  i'.  Adams,  71  Me.  113. 
Minn. — Miller  v.  Condit,  52  Minn.  455, 
55  N.  W.  47.  Miss. — Kerr  v.  Moore, 
54  Miss.  286.  Neb. — Rogers  r.  Omaha 
Hotel  Co.,  4  Neb.  54.  Va. — laege  v. 
Bossieux,  15  Gratt.  (56  Va.)  83,  76 
Am.   Dec.   189. 

[a J  Recovery  by  the  purchaser  is 
not  limited  to  the  aindunt  he  i)ai<l  for 
a  mechanic's  lien.  Title  Guarantee  & 
Tr.  Co.  v.  Wrenn,  3i5  Ore.  62,  56  Pac. 
271,  76  Am.  St.  Rep.  454. 

[b]  An  assignment  by  the  general 
contractor  of  all  his  claim  against  the 
owner,  with  notice  to  the  owner,  does 
not  deprive  subcontractors  of  right  to 
lien,  so  long  as  the  money  is  still  in 
the  owner's  hands.  If  the  money  has 
been  actually  paid  over  on  the  con- 
tractor's order,  the  case  would  be  dif- 
ferent. Bourget  v.  Donaldson,  83  Mich. 
478,  47  N.  W.  326;  Red  River  Count v 
Bank  v.  Higgins,  72  Tex.  66,  9  S.  W. 
745. 

75.  Goff  I'.  Papin,  34  Mo.  177; 
Rogers  r.  Omaha  Hotel  Co.,  4  Neb. 
54. 

76.  Me. — Pearsons  v.  Tincker,  36 
'is\c.  ;',S4,  3S7.  Mass. — Moore  r.  Dugan, 
179  Mass.  153,  60  N.  E.  488;  Busfield 
V.  Wheeler,  14  Allen  139.     N.  Y.— Sec 
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Hallahan  v.  Herbert,  57  N.  Y.  409. 
N.  C. — Perry  v.  Swauner,  150  N.  C. 
141,  63   S.   E.   611. 

77.  Eagle  Gold  Min.  Co.  v.  Brvarly, 
2'8  Colo.  262,  65  Pac.  52;  Hanna  v. 
Colorado  Sav.  Bank,  3  Colo.  App.  28, 
31  Pae.  1021;  Barstow  i;.  McLachlan, 
99  111.  641. 

[a]  Bringing  suit  for  use  of  an- 
other is  not  eijuivaleut  to  an  averment 
of  assignment.  Barstow  v.  McLachlan, 
99  111.  641. 

[b]  Where  two  liens  were  filed,  ono 
by  the  original  claimant  and  one  by 
an  assignee,  the  complaint  may  plead 
both,  and  pray  judgment  on  which  ever 
may  be  held  to  be  valid.  Davis  v. 
Fidelity  &  Deposit  Co.,  75  App.  Div. 
518,  78  N.  Y.  Supp.  336. 

78.  Hanna  v.  Colorado  Sav.  Bank, 
3   Colo.   App.   28,   31   Pac.   1020. 

79.  Eagle  Gold  Min.  Co.  v.  Brvarly, 
28  Colo.   262,  65   Pac.   5.2. 

80.  U.  S.— Batesville  Inst.  r.  Kauflf- 
man,  18  Wall.  151,  21  L.  ed.  775. 
Ala. — Leftwich  Lumb.  Co.  V.  Florence 
M.  B.  L.  &  S.  Assn.,  104  Ala.  584,  18 
So.  48.  Cal. — California  Portland  Ce- 
ment Co.  r.  Wentworth  Hotel  Co.,  16 
Cal.  App.  692,  118  Pac.  103,  113.  Colo. 
Perkins  v.  Boyd,  16  Colo.  Apj).  266, 
65  Pac.  ,350.  Conn. — Soule  v.  Borelli, 
80  Conn.  392,  68  Atl.  979.  Ind.— True- 
blood  V.  Shellhouse,  19  Tnd.  App.  91, 
49  N.  E.  47.  Mass.— Wilev  r.  Con- 
nelly, 17<>  Mass.  360,  60  N.  E.  784.  Mo. 
Jones  r.  Hurst,  67  Mo.  568.  Ore. — Mc- 
Feron  r.  Doyens,  59  Ore.  3<)6,  116 
Pac.  1063.  R.  I.— McDonald  &  Co.  v. 
Kelly,  14  R.  T.  335.  Tex.— Texas  & 
St.  L.  R.  R.  Co.  r.  MCi<'aughcv,  tjz 
Tex.  271;  Austin  &  N.  W.  Ry.  Co.  V. 
Daniels,  62  Tex.  70.  Va. — laegc  r.  Bas- 
sieux,  15  Gratt.  (56  Va.)  83,  76  Am. 
Dec.  189.  Wis. — Bank  of  Iron  River 
i\  Bd.  of  School  Directors,  91  Wis. 
506,   65   N.   W.   368. 

Contra,  Kent  r.  Muscatine  N.  &  S. 
Ry.  Co.,  115  Iowa  383,  88  N.  W.  935; 
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XVIII.  CONTRACTS  PAYABLE  IN  PROPERTY.  —  Where  un- 
der the  terms  of  the  contract  payment  was  to  be  made  in  property  in- 
stead of  money,  the  court  must  determine  the  money  value  and  pro- 
ceed in  the  same  way  as  though  such  amount  had  been  required  to  be 
so  paid  by  the  contraet,^^  but  plaintiff  must  show  that  demand  has 
been  made,  or  otherwise  show  default  on  defendant's  part,  or  the  com- 
plaint will  be  dismissed.^-  If  the  defense  is  made  by  plea  that  payment 
was  to  be  made  in  property  instead  of  money,  a  tender  of  the  property 
must  be  pleaded.*'  The  judgment  may  be  in  the  alternative,  and  pro- 
vide that  if  the  defendant  fail  to  deliver  the  property,  execution  may  go 
for  the  money.**  A  court  has  no  power,  where  only  a  special  statutory 
proceeding  is  provided  for  the  foreclosure  of  the  lien,  to  decree  a  spe- 
cific performance  when  the  contract  provides  that  payment  is  to  be 
made  in  real  estate.*^  Since,  as  a  general  rule,  when  the  original  con- 
tract stipulates  for  payment  in  property  instead  of  money,  subcon- 
tractors are  bound  by  such  agreement  and  cannot  fix  liens  in  contra- 
vention of  such  stipulation,*^  in  order  to  claim  a  money  consider- 


First  Nat.  Bank  v.  Day,  52  Iowa  6S0, 
3  N.  W.  728. 

[a]  If  the  lien  is  perfected,  the  as- 
signment of  the  debt  carries  the  lien. 
California  Portland  Cement  Co.  v. 
Wentworth  Hotel  Co.,  16  Cal.  App.  692, 
118  Pac.  103,  113. 

81.  Dowdney  v.  McCullom,  59  N.  Y. 
367,  48   How.   Pr.   342. 

[a]  On  default  in  payment,  a  con- 
tract to  pay  in  goods  or  services  be- 
comes a  contract  to  pay  in  money. 
Orrell  v.  Snyder,  174  Dl.  App.  239. 
See  11  Standard  Proc.  953. 

82.  lU.— Orrell  V.  Snyder,  174  HI. 
App.  239.  Ind.— Farmers'  L.  &  T.  Co. 
V.  Canada  &  St.  L.  Ey.  Co.,  127  Ind. 
250,  26  N.  E.  784,  11  L.  E.  A.  740. 
Neb.— Frost  v.  Falgetter,  52  Neb.  692, 
73  N.  W.  12.  N.  Y. — Dowdney  v.  Mc- 
Cullom, 59  N.  Y.  367,  48  How.  Pr. 
342.  Pa. — Pierce  v.  Marple,  148  Pa. 
69,  23  Atl.  1008,  33  Am.  St.  Eep.  808; 
Campbell  t\  Seaife,  1  Phila.  187. 

[a]  Demand  for  a  deed  must  be 
shown  where  the  transfer  of  real  es- 
tate was  the  agreed  consideration  of 
the  contract.  Dowdney  v.  McCullom, 
59  N.  Y.  367,  48  How.  Pr.  342. 

83.  Farmers'  L.  &  T.  Co.  v.  Canada 
&  St.  L.  Ey.  Co.,  127  Ind.  250,  26 
N.  E.  784,  11  L.  E.  A.  740;  Pierce  v. 
Marple,  148  Pa.  69,  23  Atl.  1008,  33 
Am.   St.  Eep.   808. 

84.  Pierce  v.  Marple,  148  Pa.  69,  23 
Atl.  1008,  33  Am.  St.  Eep.  808;  Camp- 
bell V.  Seaife,  1  Phila.  (Pa.)  187,  8 
Leg.   Int.    74. 


85.  Dowdney  v.  McCullom,  59  N.  Y. 
367,  48  How.  Pr.  342. 

[a]  Allegations  of  an  agreement 
to  convey  real  estate  as  payment  and 
a  prayer  for  such  relief  may  be  treated 
merely  as  placing  the  court  in  pos- 
session of  information  to  determine 
properly  the  amount  due  on  a  contract 
under  which  a  lien  is  acquired.  Cehio 
V.  Fischer,  143  App.  Div.  577,  12S  N. 
Y.    Supp.    289. 

86.  Ind. — Farmers'  L.  &  T.  Co.  v. 
Canada  &  St.  L.  Ey.  Co.,  127  Ind.  250, 
26  N.  E.  784,  11  L.  E.  A.  740.  la. 
Jones  &  M.  L.  Co.  v.  Murphy,  64  Iowa 
165,  19  N.  W.  898.  Pa.— Campbell  v. 
Seaife,  1  Phila.  187,  8  Leg.  Int.  74. 

[a]  Knowledge  by  a  subcontractor 
that  there  is  an  agreement  in  writing 
between  the  original  contractor  and 
the  owner  is  sufficient  to  put  him  upon 
inquiry  as  to  the  contents  of  the  writ- 
ing and  charge  him  with  notice  there- 
of.    Bowen   v.   Aubrey,   22    Cal.   566. 

[bj  Lien  Is  Not  Waived  by  Such 
Contract. — "The  lien  law  is  broad 
enough  in  its  terms  to  allow  a  lien 
even  with  a  stipulated  mode  of  pay- 
ment. The  lien  law  then  stands  as 
security  for  the  payment  in  this  mode: 
and  not  until  a  failure  thus  to  pay, 
does  the  party  acquire  a  right  to  the 
remedy."  Campbell  v.  Seaife,  1  Phila. 
(Pa.)   187. 

[c]  Taking  real  estate  in  part  pay- 
ment does  not  waive  lien  as  to  unpaid 
balance.  Bayard  v.  McGraw,  1  111, 
App.  134. 

Vol.  XIX 


750 


MECHANICS'  LIENS 


ation.  \hcv  must  show  a  default  on  the  part  of  the  ownor.^^ 

XIX.  REVIEW.  —  A.  In  General.  —  The  jurisdiction  of  the  ap- 
pellate court,**  and  the  procedure  on  review,*'  in  mechanic's  lien  cases 
is  sometimes  defined  by  statute. 

B.  When  Appeal  Lies.  —  The  appeal  lies  only  from  a  final  judg- 
ment,'*" and  not  from  an  order  refusing  to  set  aside  a  petition  for  lien,"^ 
or  to' strike  oif  a  claim  from  the  record."-  But  if  the  attack  upon  the 
li(m  procecdin.fr  is  sustained,  the  judgment  is  final  and  appealable." 
When  the  claims  of  several  parties  are  being  determined  in  one  suit,  the 
judgment  may  be  final  as  to  one  party,  though  not  finally  determined 
as  to  others,  if  the  foreclosure  is  by  an  equitable  D^'oceeding,''*  but  not 
where  the  action  is  at  law."^ 

C.  Who  May  Appeal.  —  Any  party,"''  or  privy"^  to  the  record,  ag- 
grieved by  the  judgment,  may  appeal. 


87.  Orrell  v.  Snyder,  174  Hi.  -PP- 
239. 

88.  Spangler  v.  Green,  21  Colo.  505, 
42  Pac.  674,  52   Am.  .St.  Rep.   2.19. 

[a]  Wlien  the  amount  involved  de- 
termines jurisdiction,  the  individual 
claim,  and  not  the  asgregate  of  sev- 
eral, is  meant.  Spangler  v.  Green,  21 
Colo.  505,  42  Pac.  674,  52  Am.  St.  Eep. 
259. 

Compare  supra,  IX,  A,  3;  and  2 
Stand^uid  Proc.  193. 

[b]  Appeal  may  lie  by  reason  of 
lien,  thou^fh  the  amount  is  below  the 
ordinary  jurisdiction  of  the  appellate 
court.  Kuowlton  v.  Smith,  163  Ind. 
294,  71  N.  E.  895;  Strebin  v.  Myers, 
42  Ind.  Ai)p.  381,  85  N.   E.  784. 

[c]  Change  of  ownership  cannot  be 
shown  in  appellate  cunit  by  allidavits. 
Gordon   r.  Soru,   ll;i   HI.   App.  522. 

89.  Willard  r.  MaRoon,  30  Mich. 
273;  Clark  r.  Raymond,  26  Mich.  415; 
Wilson  r.  Niagara  City  Land  Co.,  79 
Hun  162,  29  N.  Y.  Supp.  517,  61  N.  Y. 
St.  374. 

90.  Colo. — Fischer  v.  Ilanna,  8  Colo. 
App.  471,  47  Pac.  303.  111.— -leukins 
&  Remolds  Co.  v.  Wells,  220  111.  452, 
77  N.  E.  236.  Mo.— Pittsburg  Plate 
Glass  Go.  V.  Peper,  96  Mo.  App.  595, 
70  S.  W.  910.  Wis.— O 'Council  v. 
Smith,    101     Wis.    6s,    76    N.    W.    1116. 

[a]  Finality  of  the  judgment  is  not 
dependent  ii|)un  the  finai  disposition  of 
tlie  remainder  of  a  fund  out  of  wliich 
it  is  to  be  i)aid.  Fischer  r.  Ilanna,  8 
Colo.  App.  471,  47  Pac.  303. 

[b]  To  be  final,  the  decree  must 
terminate  the  litigation  between  the 
parties  on  the  merits  of  the  case. 
Jenkins  &  Remolds  Co.  V.  WeUs,  220 
III.  452,  77  N.  E.  236. 
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91.  O 'Council  V.  Smith,  101  Wis.  68, 
76  N.  W.  1116. 

92.  Carter  v.  Caldwell,  147  Pa.  370, 
23  All.  575;  Keemer  r.  Herr,  2  Penny. 
(Pa.)  175;  Miller  v.  Fitz,  41  Pa.  Super. 
582. 

93.  Pittsburg  Plate  Glass  Co.  v. 
Peper,  96  Mo.  App.  595,  70  S.  W.  910; 
Carter  v.  Caldwell,  147  Pa.  370,  23 
Atl.  575. 

[a]  Sustaining  demurrer  of  one  of 
several  defendants  does  not  result  in 
final  juilgment.  Pittsburg  Plate  Glass 
Co.  r.  Peper,  96  Mo.  App.  595,  70  S. 
W.  910. 

94.  Orman  v.  Crystal  River  Ry.  Co., 
5  Colo.  App.  493,  39  Pac.  434;  'South 
Side  Lumb.  Co.  v.  Date,  156  111.  App. 
430. 

95.  Pittsburg  Plate  Glass  Co.  v. 
Peper,  96  Mo.  App.  595,  70  S.  W. 
910. 

[a]  Where  several  cases  have  been 
consolidated,  no  ajipeal  will  lie  in  re- 
spect to  any  of  the  causes  till  all  are 
finally  disposed  of.  Mills  f.  Paul  (Tex. 
Civ.  App.),  30  S.  W.  242. 

96.  Davidson  r.  .lennings,  27  Colo. 
187,  60  Pac.  3.54,  83  Am.  St.  Rep.  49, 
48  L.  R.  A.  340;  Orman  v.  Ovstal 
River  Ry.  Co.,  5  Colo.  App.  49.3,  .39 
Pac.  434;  McLachlan  r.  Pease,  66  111. 
App.   634. 

[a  I  Right  to  appeal  is  waived  by 
bringing  an  attachment,  under  a  stat- 
ute which  gives  the  right  of  attach- 
ment only  on  claims  unsecured  by  lien 
or  mortgage.  Elirman  r.  Astoria  &  P. 
Ry.  Co.,  26  Ore.  377,  38  Pac.  306. 

97.  McLachlan  v.  Pease,  66  111. 
App.   634. 
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D.  Parties  to  the  Appeal.  —  All  those  must  be  made  parties  to 
the  appeal  whose  interests  would  be  prejudicially  affected  by  a  modi- 
fication or  reversal  of  the  judgment  f^  and  there  can  be  no  change  in 
the  judgment  as  against  one  not  a  party  to  the  appeal.''^ 

E.  Bond  on  Atpeal.^  —  To  supersede  a  judgment  on  appeal  the 
bond  must  be  sufficient  to  secure  the  whole  amount  of  the  judgment, 
damages  and  costs.^  The  form  of  bond  prescribed  for  appeal  from 
foreclosures  of  mortgages  has  been  frequently  held  not  to  apply  to  me- 
chanic's lien  cases.'  On  appeal  from  a  judgment  of  lien,  the  statute 
may  not  require  the  bond  to  provide  for  payment  of  the  money  part  of 
the  judgment.* 

F.  Presenting  Issues  for  Reviev^.  —  Objections  to  the  manner  of 
pleading  the  lien,^  or  the  sufficiency  of  the  pleading,*^  or  of  the  lien 


98.  U.  S. — ^Gray  v.  Havemeyer,  53 
Fed.  174,  3  C.  C.  A.  497.  Cal.— Lan- 
caster V.  Maxwell,  103  Cal.  67,  36  Pac. 
951.  Kan. — Van  Laer  v.  Kansas  Trip- 
hammer Brick  Wks.,  56  Kan.  545,  43 
Pac.  1134.  Ore. — Watson  v.  Noonday 
Min.  Co.,  37  Ore.  287,  55  Pac.  867,  58 
Pac.  36,  60  Pac.  994;  Cooper  Mfg. 
Co.  V.  Delahunt,  36  Ore.  402,  51  Pac. 
649,  60  Pac.  1;  Hand  Mfg.  Co.  v. 
Marks,  36  Ore.  523,  52  Pae.  512,  53 
Pac.  1072,  59  Pae.  549. 

[aj  When  one  party  seeks  a  priority, 
all  other  lien  claimants  are  necessary 
jjarties  to  the  appeal.  Gray  v.  Have- 
meyer, 53  Fed.  174,  3  C.  C.  A.  497. 

[b]  Lien  holders  of  equal  rank  are 
adverse  parties,  within  the  meaning 
of  the  statute.  Watson  v.  Noonday 
Min.  Co.,  37  Ore.  287,  55  Pae.  867,  58 
Pac.  36,  60  Pae.  994. 

[c]  On  the  owner's  appeal  (1)  from 
a  lien  judgment  in  favor  of  subcon- 
tractors, the  contractor  is  not  a  neces- 
sary party  if  no  personal  judgment  is 
asked  for  (Cboper  Mfg.  Co.  v.  Dela- 
hunt, 36  Ore.  402,  51  Pac.  649,  60  Pac. 
1;  Hand  Mfg.  Co.  v.  Marks,  36  Ore. 
523,  52  Pac.  .512,  53  Pac.  1072,  59  Pac. 
549);  but  (2)  must  be  joined  if  a 
personal  judgment  is  demanded.  Lan 
caster  v.  Maxwell,  103  Cal.  67,  36  Pac. 
951. 

99.  Conn. — Fenton  v.  Fenton  Bldg. 
Co.,  90  Conn.  7,  12,  96  Atl.  145.  Minn. 
Breen  v.  Cameron,  132  Minn.  357,  157 
N.  W.  500.  N.  Y.— O'Keefe  v.  New 
York,  176   N.   Y.   297,  68   N.   E.   588. 

[a]  On  appeal  from  justice  court 
Judgment,  by  owner,  a  second  judg- 
ment should  not  be  rendered  against 
contractor  who  did  not  appeal.  Death- 
erage  v.  Sheidley,  50  Mo.  App.  490. 


1.  See  generally  the  title  "Under- 
takings. ' ' 

2.  Mason  v.  Germaine,  1  Mont.  279; 
Paine  v.  Putnam,  10  Neb.  588,  7  N.  W. 
336. 

See  generally  the  title  "Supersedeas 
and  Stay  of  Proceedings." 

[a]  The  lien  is  not  discharged  by 
giving  security  for  the  payment  of  the 
judgment  on  appeal,  except  as  pro- 
vided by  statute.  Hallahan  v.  Herbert, 
11  Abb.  Pr.  (N.  S.)  32,6,  4  Daly  (N.  Y.) 
209. 

3.  Cal. — Englund  v.  Lewis,  25  Cal. 
337.  Neb.— Paine  v.  Putnam,  10  Neb. 
588,  7  N.  W.  336.  Nev.— Arrington  v. 
Wittenberg,  11  Nev.  285. 

4.  Davidson  v.  Jennings,  27  Colo. 
187,  60  Pac.  354,  83  Am.  St.  Rep. 
49,  48  L.  R.  A.  340;  Arrington  v.  Wit- 
tenberg, 11  Nev.  285. 

[a]  The  lien  is  not  destroyed  or 
impaired  by  filing  a  supersedeas  bond. 
Julien  Gas  Light  Co.  v.  Hurley,  11 
Iowa  520. 

[b]  Appeal  from  part  of  decree 
establishing  a  lien  is  proper,  without 
giving  a  bond  to  answer  for  a  per- 
sonal judgment  against  another  party. 
Morean  i\  Stanley,  34  Colo.  91,  81  Pac. 
759;  Davidson  v.  Jennings,  27  Colo. 
187,  60  Pac.  354,  83  Am.  St.  Rep.  49, 
48  L.  R.  A.  340. 

5.  111.— Boyer  v.  Keller,  258  111.  106, 
101  N.  E.  237,  Ann.  Cas.  1916B,  628. 
Ind.— Lengelsen  v.  McGregor,  162  Ind. 
258,  67  N.  E.  524,  70  N.  E.  248.  Mo. 
Bearden  r.  Miller,  54  Mo.  App.  199. 

6.  111.— Hess  V.  Peck,  111  111.  App. 
111.  Ind. — Brigham  v.  De  Wald,  7  Ind. 
App.  115,  34  N.  E.  498.  N.  Y.—D 'An- 
dre i\  Zimmerman,  17  Misc.  357,  39  N. 
Y.    Supp.    1086. 

[a]     Failure   to   allege    work    done 
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itself/  the  omission  of  proper  parties,"  the  form  of  tlie  judpriuent,^  the 
amount  of  land  included/^'  and  similar  matters/^  fall  ^vithin  the  rule 
that  the  question  must  be  first  presented  in  the  trial  court  in  order  to 
be  available  on  appeal. ^- 

G.  Disposition  on  Appe-il,  —  There  will  be  no  reversals  for  errors 
that'  are  not  material.^^  To  be  available,  the  error  must  injuriously 
affect  the  party  appealing.^* 

An  erroneous  judgment  will  be  reformed  ana  modifu'd  on  appeal, 
without  a  reversal,  where  the  facts  sulTicirntly  appear,^=  so  as  to  ex- 
clude non-lienable  articles,^^  to  correct  the  amount  of  land  included  in 
the  lien,^^  to  give  proper  rank  to  a  judgment, ^^  to  correct  the  form  of 
judgment,'^  by  striking  out  a  personal  judgment,^"  and  similar  errors;" 


under  a  contract  with  the  owner  is 
jurisdictional,  and  is  available  as  er- 
ror without  objection  in  trial  court. 
United  States  Mtg.  &  Trust  Co.  v. 
Wood,  19  Ohio  Cir.  Ct.  358,  10  Ohio 
Cir.  Dec.  324. 

7.  Cal. — White  v.  Fresno  Nat.  Bank, 
98  Cal.  166,  32  Pac.  979.  D.  C— Phoe- 
nix Iron  Co.  V.  The  Kichmond,  6 
Mackev  180.  N.  M.— Ford  v.  Springer 
Land  Assn.,  8  N.  M.  37,  41  Pac.  541. 
Utah. — Sandberg  v.  Victor  Gold  &  Sil- 
ver Min.  Co.,  24  Utah  1,  66  Pac.  360. 

[a]  Objection  to  sufficiency  of  no- 
tice comes  too  late  on  appeal.  Ford  v. 
Springer  Land  Assn.,  8  N.  M.  37,  41 
Pac.  541. 

8.  Mantonya  v.  Eeilly,  184  111.  183, 
56  N.  E.  425. 

9.  D 'Andre  r.  Zimmerman,  17  Misc. 
357,   39   N.   Y.   Supp.   1086. 

10.  Egan  V.  Menard,  32  Minn.  273, 
20  N.  W.  197. 

11.  Zarrs  V.  Keck,  40  Neb.  456,  58 
N.  W.  933. 

12.  Egan  v.  Menard,  32  Minn.  273, 
20   X.   W.   197. 

[a  J  Questions  irregularly  raised 
may  be  dccicled  when  all  parties  are 
before  the  court.  Fenton  i;.  Fenton 
Bldg.  Co.,  90  Conn.  7,  12,  96  Atl. 
145. 

[b]  No  exception  to  final  judgment 
(1)  is  necessary  (Hume  r.  Robinson, 
23  Colo.  359,  47  Pac.  271;  Jones  v. 
Null,  9  Neb.  2c54,  2  N.  W.  350),  ex- 
cept (2)  for  review  of  the  evidence. 
Hume  V.  Robinson,  23  Colo.  359,  47  Pac. 
271. 

13.  Mass. — Morse,  Williams  &  Co.  v, 
Ellis,  172  Mass.  378,  52  N.  E.  540. 
Mo. — McDermott  r.  Claas,  104  Mo.  14, 
16  S.  W.  995.  N.  Y.— Wilson  f.  Niagara 
Citv  Land  Co.,  79  ITun  762,  29  N.  Y. 
Supp.  517,  01  N.  Y.  St.  374. 
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[a]  Where  no  real  dispu'te,  tech- 
nical errors  will  not  work  reversals. 
McDermott  v.  Claas,  104  Mo.  14,  15 
S.   W.  995. 

[bj  Where  a  necessary  party  has 
been  omitted,  judgment  will  be  re- 
versed. Race  r.  Sullivan,  1  111.  App. 
94. 

14.  Colo. — Davidson  r.  Jennings,  27 
Colo.  187,  60  Pac.  354,  &3  Am.  St. 
Rep,  49,  43  L.  R.  A.  340.  lU.— Ilall- 
gren  r.  Cowles,  184  HI.  App.  87; 
Portoues  r.  Holmes,  33  111.  App.  312. 
Ind. — Moelering  r.  Smith,  7  Ind.  App. 
451,  34  N.  E.  675.  N.  Y.— Wilson  v. 
Niagara  Citv  Land  Co.,  79  Hun  162, 
29  N.  Y.  Supp.  517,  61  N.  Y.  St.  374. 
W.  Va.— Grant  r.  Cumberland  Val.  Ce- 
ment Co.,  58  W.  Va.  162,  52  S.  E. 
36. 

15.  Barrett-Hicks  Co.  v.  Glas,  14 
Cal.  App.  289,  111  Pac.  760;  Eberle 
V.  Curtis,  8  Mo.  App.  567. 

16.  Horn  r.  Clark  Hdw.  Co.,  54  Colo. 
522,  131  Pac.  405,  45  L.  R.  A.  (N.  S.) 
100;  Eberle  v.  Curtis,  8  Mo.  App. 
567. 

17.  Dusick  I'.  Green,  118  Wis.  240, 
95  N.  W.  144. 

18.  O'Koeffe  r.  New  York,  176  N.  Y. 
297,  68  N.  E.  588. 

19.  Mo. — Schulenburg  r.  Werner,  6 
Mo.  App.  292.  Mont. — Richards  v. 
Lewisohn,  19  Mont.  12.S,  47  Pac.  645. 
Wis.— Schmidt    r.    Gil.son.    14    Wis.    514. 

fa]  A  judgment  directing  sale  of 
premises,  instead  of  defendant 's  in- 
terest therein,  will  be  modified  with- 
out a  reversal.  Schmidt  v.  Gilson,  14 
Wis.  514. 

20.  Goldtree  r.  City  of  San  Diego, 
8  Cal.  App.  505,  f^7  Pac.  216;  Schulen- 
burg V.  Werner,  6  Mo.  App.  292. 

21.  Bruce  Lumb.  Co.  v.  Hoos,  67 
Mo.   App.  264. 
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or  the  court  may  remand  with  directions  to  the  tiial  court  to  enter  the 
proper  judgment.^-  But  a  new  trial  will  be  ordered  for  the  determin- 
ation of  facts.-^  Where  the  record  does  not  contain  the  proof,-*  or 
where  the  record  of  the  evidence  is  not  complete,^^  it  will  be  presumed 
the  proper  decree  Avas  entered,^*''  and  that  findings  are  supported  by 
the  proof  ;^^  and  if  the  judgment  is  supported  by  some  evidence,  it  will 
not  be  disturbed.^^ 

H.  Effect  of  Reversal.  —  A  reversal  of  the  judgment  in  general 
puts  the  parties  to  the  appeal  in  precisely  the  same  situation  as  if  their 
rights  had  never  been  adjudicated;^^  but  it  does  not  enable  one  who 


22.  Bruce  Lumb.  Co.  V.  Hoos,  67 
Mo.  App.  264;  McCoy  v.  Quick,  30  Wis. 
521. 

23.  Goss  V.  Strelitz,  54  Cal.  640; 
Schmeiding  v.  Ewing,  57  Mo.   78. 

24.  lU.— Lewis  v.  Eose,  82  111.  574. 
la. — Johnson  i\  Otto,  105  Iowa  605,  75 
N.  W.  492.  Md.— Smith  v.  Shaffer,  46 
Md.  573.  Neb. — McHale  v.  Maloney, 
67  Neb.  532,  93  N.  W.  677.  Tex. 
Lroonie  v.  Burt,  80  Tex.  582,  16  S.  W. 
439;  August  v.  Gamer  Co.  (Tex.  Civ. 
App.),  166  S.  W.  1197. 

[a]  It  will  be  presumed,  in  support 
of  decree,  that  the  evidence  warranted 
the  conclusion  that  some  of  the  mate- 
riiJl  was  furnished  within  the  statutory 
period,  though  the  statement  attached 
to  the  affidavit  to  the  account,  shows 
a  date  beyond  the  period,  since  mere 
inaccuracies  in  the  statement  do  not 
defeat  the  lien.  Johnson  v.  Otto,  105 
Iowa  605,  75  N.  W.  492. 

25.  111.— Culver  v.  Schroth,  153  111. 
437,  39  N.  E.  115.  N.  Y.— Goodrich  v. 
Gillies,  62  Hun  479,  17  N.  Y.  Supp. 
88,  42  N.  Y.  St.  319.  Wis.— Charles  v. 
Godfrey,  126  Wis.  594,  104  N.  W. 
814. 

[a]  Without  a  certificate  that  bills 
of  exceptions  contain  all  the  evidence, 
or  so  much  as  is  necessary  to  present 
the  question,  findings  of  fact  will  not 
be  reviewed.  Charles  i\  Godfrey,  125 
Wis.  594,  104  N.  W.  814. 

26.  la. — Johnson  v.  Otto,  105  Iowa 
605,  75  N.  W.  492.  Md.— Smith  v. 
Shaffer,  46  Md.  573.  Neb.— McHalo 
V.  Maloney,  67  Neb.  532,  93  N.  W. 
677. 

27.  Cal.— Perry  t'.  Quackenbush,  105 
Cal.  299,  38  Pac.  740.  111.— Jennings 
r.  Hinkle,  81  111.  183.  Nev.— Lonkey 
r.  Wells,  16  Nev.  271.  Utah.— Culme'r 
V.   Caine,   22   Utah   216,   61    Pac.    1008. 

28.  Ind.— Hillyard    v.    Bobbins,    53 


Ind.  App.  107,  101  N.  E.  341.  Mass. 
Gannon  r.  Shepard,  156  Mass.  355,  31 
I  N.  E.  296.  Neb.— Zarrs  v.  Keck,  40 
I  Neb.  456,  58  N.  W.  933.  N.  H.— Kent 
V.  Brown,  59  N.  H.  236.  N.  M.— Ford 
V.  Springer  Land  Assn.,  8  N.  M.  37, 
41  Pac.  541.  Wis.— Seeman  r.  Bie- 
rnann,  108  Wis.  365,  84  N.  W.  490. 

[a]  Though  evidence  might  lead  to 
a  different  conclusion,  finding  will  not 
be  disturbed.  Morse,  Williams  &  Co. 
V.  Ellis,  172  Mass.  378,  52  N.  E.  540; 
In   re  Yohe's  Appeal,   55   Pa.   121. 

[b]  Commissioner's  determination 
of  fact,  approved  by  the  court,  will 
not  be  disturbed  in  the  absence  of 
manifest  error.  Kent  r.  Brown,  59  N. 
H.  236;  Dunbar  v.  Washington  Foun- 
dry, 210  Pa.  58,  59  Atl.  434;  In  re 
Yohe's  Appeal,  55  Pa.   121. 

[c]  A  verdict  clearly  excessive  will 
be  set  aside  on  review.  Olson  v.  Nil- 
son,  142  111.  App.  436. 

29,  HI.— Clark  v.  Moore,  64  111.  273. 
Mo.— Carthage  Marble  &  White  Lime 
Co.  V.  Bauman,  55  Mo.  App.  204.  Neb. 
Badger  Lumb.  Co.  v.  Holmes,  55  Neb. 
473,  76  N.  W.  174.  Ore.^Smith  v. 
Wilkins,  38  Ore.  ,5-83,  64  Pac.  760. 

[a]  A  reversal  as  to  the  lien  on  the 
appeal  of  the  owner  will  not  affect  the 
personal  judgment  against  the  con- 
tractor when  he  was  not  joined  in  the 
appeal.  Littell  v.  Miller,  8  Wash.  566, 
36  Pac.  492. 

[b]  The  judgment  is  an  entirety 
and  when  in  a  subcontractor's  suit  a 
judgment  against  the  contractor  for 
the  death  and  against  the  owner  for 
a  lien,  is  reversed  as  to  one  part,  it 
requires  a  retrial  of  all,  since  there 
cannot  be  a  personal  judgment  for  the 
debt  at  one  term  and  for  enforce- 
ment of  the  lien  at  another  after  a 
reversal.  Carthage  Marble  &  White 
Lime  Oo.  f.  Bauman,  55  Mo.  App. 
204.  ^ 
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did  not  prosponto  an  nppeal  to  qnostion  tho  jiKlsinent.^'* 

T.  Rf.view  in  Trim.  Court. —  1.  Generally.  —  The  general  prac- 
tiee  relating-  to  new  trials  api)lies  to  mechanic's  lien  foreclosures.^^  A 
new  trial  Avill  be  granted  only  in  favor  of  a  party  whose  rights  are 
affected  by  tlio  assigned  error.^^  -wiien  the  issues  are  separate,  the 
owner's  motion  for  a  new  trial  against  several  lien  holders  should  be 
separate.-''^  One  bound  by  the  judgment  to  pay  the  del)t,  and  the  real 
person  interested  in  the  controversy,  may  move  to  vacate  the  judgment, 
though  not  a  formal  party  to  the  foreclosure.^^  If  the  foreclosure  is  in 
equifv,  the  equity  practice  should  be  followed  in  petitioning  the  court 
to  set  aside  the  decree.^^  F]xeept  for  errors  of  law,^'^  opening  the  judg- 
ment is  a  matter  of  discretion  of  the  trial  court,"  and  conditions  may 
be  imposed,^^  but  not  such  as  deprive  a  party  of  any  of  his  legal 
riiihts.=^'-*  Though  the  judgment  for  the  lien  may  be  set  aside,  the  per- 
sonal judgment  for  the  debt  may  still  be  enforced."'^  When  a  default 
judguient  is  set  aside  as  against  the  owner,  it  should  also  be  set  aside 
as  against  the  debtor.^^ 

2.  Vacating  Sale.  —  The  sale  under  a  mechanic's  lien  foreclosure 
may  be  vacated  as  in  the  case  of  other  foreclosure  sales  ;^2  ij^t  it  will 


30.  Smith  v.  Wilkins,  38  Ore.  583, 
64  Pac.  760;  Littell  v.  Miller,  8  Wash. 
566,  36  Pac.  492. 

31.  MoClellan  v.  Binkley,  78  Ind. 
503.  See  generally  the  title  "New 
Trial." 

32.  Mo. — Hartman  V.  Sharp,  51  Mo. 
29.  N.  Y. — Inglehart  v.  Thousand  Isles 
Hotel  Co.,  109  N.  Y.  454,  17  N.  E. 
358.  Pa.— O  'Brien  v.  Sylvester,  12  Pa. 
Super.  408. 

33.  Topp  V.  Standard  Metal  Co.,  47 
Ind.  App.  483,  94  N.  E.  891. 

34.  Lampson  v.  Bowen,  41  Wis.  484; 
Aetna  Ins.  Co.  r.  Aldrich,  38  Wis.  107. 

35.  Kizer  Lumb.  Co.  V.  Mosely,  56 
Ark.  544,  20  S.  W.  409. 

36.  HI. — Freibroth  V.  Mann,  70  111. 
523;  Gorman  v.  Cooke  Co.,  168  111.  App. 
82.  Ind.— Young  v.  Berger,  132  Ind. 
530,  32  N.  E.  318.  N.  C— Wood  v. 
Atlantic  &  N.  €.  R.  Co.,  131  N.  C. 
48,  42  S.  E.  462.  Teiin. — Brown  v. 
Brown,  2  Sneed  431. 

37.  Wood  V.  Atlantic  &  N.  C.  R. 
Co.,  131  N.  C.  48,  42  S.  E.  4€2;  O'Brien 
V.  Sylvester,  12  Pa.  Super.  408. 

38.  Freibroth   f.  Mann,   70   111.   523. 

39.  Martin  v.  Becker,  169  Cal.  301, 
146  Pac.  665;  Wood  v.  Atlantic  &  N. 
C.  R.   Co.,  131   N.   C.  48,  42  S.   E.   462. 

[a]  Requiring  owner  to  make  de- 
posit of  the  amount  of  lien  claimed  as 
a  condition  precedent  to  setting  aside 
default,  is  error,  when  he  is  entitled  to 
file   a  cross  bill   for  costs.     Martin  v. 


Becker,   169  Cal.  301,  146  Pac.  666. 

40.  Koepke  v.  Dyer,  80  Mich.  311, 
45  N.  W.  143.  See  also  Littell  r.  Mil- 
ler, 8  Wash.  566,  36  Pac.  492.  But 
see  Carthage  Marble  &  White  Lime  Co. 
■V.  Bauman,  55  Mo.  App.  204. 

41.  Wichita  Sash  &  Door  Co.  V. 
Weil,  80  Kan.  606,  103  Pac.  1008; 
Falconer  v.  Frazier,  7  Smed.  &  M. 
(Miss.)    285. 

fa]  A  judgment  against  one  de- 
fendant by  default  for  a  fixed  sum, 
and  against  another  defendant  after 
trial  for  a  different  sum,  both  on  the 
same  claim,  will  be  set  aside  as  to 
both,  on  motion.  Falconer  v.  Frazier, 
7  Smed.  &  M.    (Miss.)    235. 

42.  Kizer  Lumb.  Co.  V.  Mosely,  56 
Ark.  544,  20  S.  W.  409;  Hubon  r.  Bous- 
ley,  123  Mass.  368. 

[a]  Sale  will  be  set  aside  on  rule 
when  the  adverti.sement  did  not  sufli- 
ciently  show  that  both  house  and  lot 
were  to  be  offered  for  sale.  In  re 
Long,  3  Boyce  (Del.)  447,  84  Atl. 
1030. 

fbj  Inadequacy  of  price,  combined 
with  other  circumstances,  may  require 
fhe  sale  to  be  set  aside.  Rogers  & 
Baldwin  Hdw.  Co.  v.  Cleveland  Bldg. 
Co.,  1.32  Mo.  442.  34  S.  W.  57,  53  Am. 
St.   Rep.   494,   31    L.   R.   A.   335. 

fc]  While  title  remains  in  one  of 
the  parties  who  becomes  the  purchaser 
at  the  foreclosure  sale,  the  court  has 
the   power   to    vacate    the   decree   and 
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not  be  vacated  at  the  instance  of  one  whose  lien  is  not  affected  by  such 
Sflle  ^^ 
XX.     COSTS,     INTEREST     AND     ATTORNEY'S     FEES.  — A. 

CoRTS.*^  —  If  plaintiff  has  complied  with  the  statute  in  fixing  his  lien, 
he  is  usually  entitled  to  his  costs  in  the  process  of  enforcing  it/^  un- 
less the  defendant  has  made  a  sufficient  tender  of  the  amount*^  or  offer 
of  judgment.*^  The  recovery  of  costs  may  include  in  some  jurisdictions, 
the  expense  of  filing  the  lien.*^  Costs  may  be  taxed  according  to  the 
equity  rule  against  the  party  at  fault,^^  or  apportioned  according  to 


order  the  property  resold  on  the  peti- 
tion of  a  lien  claimant  who  was  not 
made  a  party  to  the  suit.  Clark  v. 
Moore,  64  111.  373. 

43.  Inglehart  v.  Thousand  Isles 
Hotel  Co.,  109  N.  Y.  454,  17  N.  E. 
358. 

[a]  Persons  not  parties  to  the  suit 
may  bring  an  action  to  set  aside  the 
sale.  Raymond  v.  Ewing,  26  111.  329. 

44.  See  generally  the  title  "Costs." 

45.  Neh. — Guthrie  v.  Brown,  42  Neb. 
652,  60  N.  W.  939.  N.  Y.— Ottman 
V.  Schenectady  Coop.  Realty  Co.,  119 
App.  Div.  736,  104  N.  Y.  Supp.  137. 
Wis. — Meyer  v.  Gleisner,  7  Wis.  55. 

[a]  Where  inferior  court  has  no 
jurisdiction,  costs  may  be  recovered  in 
the  higher  court.  Guthrie  v.  Brown, 
42  Neb.  652,  60  N.  W.  939. 

[b]  A  lienor  who  takes  no  active 
part  in  the  action  save  to  make  proof 
of  his  claim,  or  to  observe  some  other 
formality,  should  not  be  awarded  costs 
other  than  disbursements.  Ottman  v. 
Schenectady  Coop.  Realty  Co.,  119  App. 
Div.  736,  104  N.  Y.  Supp.  137. 

[c]  Costs  on  appeal  will  not  be  al- 
lowed for  slight  error.  Brace  &  Her- 
gert  Mill  Oo.  v.  Burbank,  87  Wash.  356, 
151   Pac.    803. 

46.  Oal. — Linek  v.  Johnson,  134  Cal. 
xix,  66  Pac.  674.  111. — Hess  v.  Peck, 
111  111.  App.  111.  Ky.— Wright  v. 
Monroe  Lumb.  Co.,  156  Ky.  83,  160 
S.  W.  788.  Utah.— Sheppicic  v.  Shep- 
pick,  44  Utah  131,  138  Pac.  1169. 

See  generally  the  title  "Tender," 
and  5  Standard  Proc.  850,  et  seq. 

[a]  Unless  the  owner  makes  tender 
of  the  amount  due,  or  offer  of  judg- 
ment, he  is  liable  for  costs.  Linck  v. 
Johnson,   134   Cal.   xix,   66   Pac.    674. 

[b]  Code  provisions  as  to  tender 
must  be  complied  with.  Wright  v. 
Monroe  Lumb.  Co.,  156  Ky.  83,  160 
S.  W.  788. 


Payment  of  the  balance  into  court, 

see  infra,  this  section. 

47.  Cai. — Linck  v.  Johnson,  134  Cal. 
xix,  66  Pac.  674.  Ky. — Wright  v.  Mon- 
roe Lumb.  Co.,  156  Ky.  83,  160  S.  W. 
788.  N.  Y. — Lumbard  v.  Syracuse  B. 
&  N.  Y.  R.  Co.,  62  N.  Y.  290. 

See  generally  5  Standard  Proc.  850. 

48.  Cal. — De  Camp  Lumb.  Co.  V. 
Tolhurst,  99  Cal.  631,  34  Pac.  438. 
Neb. — Campbell  i\  Kimball,  87  Neb. 
309,  127  N.  W.  142.  Wash.— Young  v. 
Bor^^one,  36  Wash.  4,  66  Pac.  135,  421. 

49.  111.— Penniman  v.  Pinke,  175  111. 
App.  284;  Miller  v.  Calumet  L.  &  M. 
Co.,  121  111.  App.  56.  Ind.— Close  v. 
Hunt,  8  Blackf.  254.  Neb.— Campbell 
i;.  Kimball,  87  Neb.  309,  127  N.  W. 
142.  N.  Y. — Rieser  v.  Commeau,  129 
App.  Div.  490,  114  N.  Y.  Supp.  154. 
Pa. — Miller  v.  Diffenbaeh,  10  Lane. 
Bar  144.  R.  I. — Jepherson  v.  Greene, 
24  R.  I.  83,  52  Atl.  808. 

[a]  A  mortgagee  purchasing  under 
lien  sale,  when  the  bid  is  insufficient 
to  pay  the  mortgage,  is  not  obliged 
to  pay  the  costs  in  the  lien  suit.  Jeph- 
erson V.  Greene,  24  R,  I.  83,  52  Atl. 
808. 

[b]  Incumbrancers  joined  as  par- 
ties are  not  at  fault  and  should  not 
be  taxed  with  costs.  Close  v.  Hunt,  8 
Blackf.    (Ind.)    254. 

[c]  Master's  fees  on  a  prior  hear- 
ing which  resulted  in  an  erroneous 
decree,  may  be  taxed  against  the  ulti- 
mate losing  party,  when  the  services 
consisted  largely  in  taking  evidence 
which  was  used  on  the  subsequent 
hearing.  Miller  v.  Calumet  L.  &  M. 
Co.,  121  HI.  App.  56. 

[d]  Master  who  incurs  expense  of 
drawing  up  notice  of  sale,  before  time 
for  redemption  of  property  has  ex- 
pired, does  so  at  his  own  risk,  and 
cannot  recover  it  back  if  liens  are 
paid  before  the  expiration  of  time  for 
redemption.  Neher  v.  Crawford,  10 
N.  M.  725,  65  Pae.  156. 
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the  dcfrree  of  fault. ^"^  But  the  chancery  rule  does  not  apply  where  the 
statute"  controls  the  matter  of  costs."*^  The  statute,  however,  may  put 
the  disposition  of  these  costs  within  the  discretion  of  the  court,'^-  suh- 
jeet  to  review  for  abuse.^'  The  costs  may  be  ordered  paid  out  of  the 
fund  due  from  the  owner,-'*  or  raised  by  sale  of  the  property."  The 
judjrment  for  costs,  however,  may  l>c  made  personal.'"  When  the  owner 
successfully  defends  the  suit  he  is  of  course  ordinarily  entitled  to  his 
costs  and  disbursements.'^  Thouprh  statute  provides  that  the  owner 
shall  not  be  liable  in  excess  of  the  stipulated  price,  he  may  be  adjudired 
to  pay  costs  incurred  in  unsuccessfully  resisting  the  action,'^  and  the 
amount  of  costs  will  be  an  additional  charge  against  his  property." 
However,  he  should  not  be  taxed  under  such  circumstances  with  costs 
incurred 'by  other  parties  to  the  suit  in  litigation  among  themselves,*^'^ 
and  if  there  are  several  claimants  to  the  fund.*'^  by  promptly  disclosing 


50.  111. — Dupuis  V.  Snook,  1 S6  TH- 
App.  330;  First  National  Bank  r.  City 
of  Elgin,  136  111.  App.  453.  Ind.— In- 
dianapolis N.  Tract.  Co.  v.  Brennan. 
174  Ind.  1,  52,  87  N.  E.  215,  90  N.  E. 
65,  68,  91  N.  E.  503,  30  L.  R.  A. 
(N.  S.)  So;  Manor  r.  Heffner,  15  Ind. 
App  299,  43  N.  E.  1011.  Md.— Kelly 
v.   Gilbert,   78   Md.   431,  2S   Atl.   274. 

[a]  Subcontractors  obtaining  less 
than  the  amount  of  their  claims,  may 
be  adjudged  to  pay  part  of  the  costs. 
Dupuis   V.   Snook,   186   111.   App.   330. 

51.  Kalina  v.  Stcinmeyer,  103  111- 
App.  502;  Kipp  v.  Massin,  15  111.  App. 
300;    Marsh   r.   Eraser,   27   Wis.    596. 

52.  Mich. — Wisniewski  v.  Nawrocki, 
153  Mich.  523,  116  N.  W.  1065.  N.  Y. 
McChesney  v.  Syracuse,  75  Hun  503, 
27  N.  Y.  Supp.  508,  57  N.  Y.  St.  676: 
Salerno  v.  Vogt,  78  Misc.  64,  138  N. 
Y.  Supp.  664;  Taylor  v.  Maynard,  145 
N.  Y.  Supp.  324.  'n.  C— Bond  r.  Pick- 
ett Cotton  Mills,  166  X.  C.  20,  81  S.  E. 
936.  N.  D.— Powers  Elev.  Co.  v.  Stolz, 
33  N.  D.  62,8,  157  X.  W.  693.  Wis. 
Koelzer  r.  First  Nat.  Bank,  125  Wis. 
595,  104  N.  W.  838,  110  Am.  St.  Rep. 
870,  2  L.  R.  A.  (N.  S.)  571. 

53.  Wisniewski  v.  Nawrocki,  153 
Mich.  523,  116  N.  W.  1065;  Powers 
Elev.  Co.  V.  Stolz,  33  N.  D.  028,  157 
N.  W.  693. 

54.  D.  0. — Emack  r.  Campbell,  14 
App.  Cas.  186.  N.  Y.— Ottman  r. 
Beheneetady  Coop.  Realty  Co.,  119  App. 
Div.  736,  104  N.  Y.  Supp.  137.  N.  C. 
Bond  V.  Pickett  Cotton  Mills.  166  N. 
C.  20,  81  S.  E.  936.  Tex. — Beilharz 
r.  niincrsworth,  62  Tex.  Civ.  App.  647, 
132  S.  W.  106. 

55.  r»o  Cnmp  Lumb.  Co.  v.  Tolhurst, 
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99  Cal.  631,  34  Pac.  438;  McLaughlin 
V.   Smith,   2   Whart.    (Pa.)    122. 

56.  McDonnell  v.  Nicholson,  67  Mo. 
App.  408;  Rieser  r.  Commeau,  129  App. 
Div.  490,  114  N.  Y.  Supp.  154. 

57.  Woolf  r.  Schaefer,  103  App.  Div. 
567,  93  N.  Y.  Supp.   184. 

[a]  Owner  should  be  allowed  but 
one  bill  of  costs  against  several  un- 
successful lien  claimants.  Woolf  v. 
Schaefer,  103  App.  Div.  567,  93  N.  Y. 
Supp.   184. 

58.  Mont. — Boucher  r.  Powers,  29 
Mont.  342,  74  Pac.  942.  N.  Y.— Ken- 
nev  V.  Apgar,  93  N.  Y.  539;  Marrvatt 
r.  "Riley,  2  Abb.  N.  C.  119;  Vafk  r. 
McKeize,  16  N.  Y.  Supp.  741.  Tex. 
Lindslev  V.  Parks,  17  Tex.  Civ.  App. 
527,  43' S.  W.  277. 

59.  Cal. — De  Camp  Lumb.  Co.  v. 
Tolhur.=^t.  99  Cal.  631,  34  Pac.  438. 
N.  Y. — Morgan  r.  Stevens,  6  Abb.  N. 
C.  356.  N.  D. — Moreau  Lumb.  Co.  v. 
Johnson,  29  X.  D.  113,  150  N.  W.  563, 
L.   R.   A.   1915D,  432. 

60.  Cal. — De  Camp  Lumb.  Co.  v. 
Tolhurst,  99  Cal.  631,  34  Pac.  438. 
Neb. — Campbell  r.  Kimball,  87  Neb. 
309,  127  N.  W.  142.  N.  Y.— Eaglcson 
r.  Clark,  2  Abb.  Pr.  364,  2  E.  D.  Smith 
644;  Rieser  r.  Commeau,  129  App.  Div. 
490,  114  N.  Y.  Supp.  154;  Htdler  r. 
Apa,  18  N.  Y.  Supp.  5S8,  47  N.  Y. 
St.  48.^. 

[a]  Costs  in  litigation  of  contractor 
with  his  subcontractors  is  not  charge- 
able atrainst  the  owner.  Eaglcson  r. 
Clark.  2  Abb.  Pr.  364,  2  E.  D.  Smith 
rN.  Y.)  644:  Holler  r.  Apa,  18  N.  Y. 
Supp.  588,   17  X.  Y.  St.  485. 

61.  Cal.— De  Cnmp  Lumb.  Co.  V. 
Tolhurst,  99  Cal.  631,  34  Pac.  438.    Ky. 
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the  amoimt  unpaid  on  the  contract  and  proffering  payment,  the  owner 
is  entitled  to  his  costs. 

B,  Interest."-  —  Interest  is  generally  allowed  on  mechanic's  lien 
claims,"^  though  the  statute  does  not  specially  provide  for  it  f*  and  is 
recoverahle  from  funds  in  the  owner's  hands,®°  or  from  the  proceeds 
of  sale.^^  The  allowance  of  interest  in  these  proceedings  is  largely  in 
the  discretion  of  the  court,®''  and  it  should  not  be  allowed  where  the 
rights  of  third  persons  would  be  injuriously  affected/'^  It  is  computed 
variously  from  the  date  of  filing  the  lien,"^  the  maturity  of  the  debt/" 
commencement  of  siiit/^  or  other  date/^  according  to  the  local  practice. 
And  interest  may  be  allowed  from  the  commencement  of  the  suit 
though  it  is  not  specially  claimed  in  the  petition.''^  But  the  court 
should  not  allow  interest  before  judgmenf^*  when  the  amount  of  the 


Wright  V.  Monroe  Lumb.  Co.,  156  Ky. 
83,  160  S.  W.  788.  Mich.— Bourget  V. 
Donaldson,  83  Mich.  478,  47  N.  W.  326. 
N.  Y. — Ottman  v.  Schenectady  Coop. 
Eealty  Co.,  119  App.  Div.  736,  104  N. 
Y.  Supp.  137.  Tex. — Beilharz  v.  Illings- 
worth,  62  Tex.  Civ.  App.  mi,  132 
S.  W.  106.  Utah.— Sheppick  v.  Shep- 
piek,  44  Utah  131,  138  Pac.  1169. 

See  generally  the  title  "Deposit  in 
Court." 

62.  See  generally  the  title  "Inter- 
est." 

63.  Cal. — Diamond  Match  Co.  v.  Sil- 
berstein,  166  Cal.  282,  131  Pac.  874. 
111. — Walsh  V.  North  American  Cold 
Storage  Co.,  170  111.  App.  393.  Wis. 
Bailey  v.  Hull,  11  Wis.  2S9,  78  Am. 
Dec.  706. 

64.  Kern  v.  Guiry  Bros.  W.  P.  -Co., 
60  Colo.  286,  153  Pac.  87. 

65.  Kern  v.  Guiry  Bros.  W.  P.  Co., 
60  Colo.  286.,  153  Pac.  87. 

66.  Johnson  f.  Boudry,  116  Mass. 
196;  Sandberg  v.  Victor  Gold  &  S.  Min. 
Co.,  24  Utah  1,  66  Pac.  360. 

[a]  Or  an  additional  lien  against 
the  property,  when  the  judgment  there- 
for is  against  the  owner.  Althause  v. 
Warren,'^2  E.  D.  Smith   (N.  Y.)   657. 

67.  Ky. — Kaye  v.  Bank  of  Louis- 
ville, 9  Dana  261.  Tex. — Beilharz  v. 
lllingsworth,  62  Tex.  Civ.  App.  647,  132 
S.  W.  106.  Utah.—C'ulmer  v.  Caine, 
22  Utah  216,   61  Pac.   1008. 

[a]  Facts  of  delay  and  laches  should 
be  considered  in  determining  whether 
interest  should  be  allowed.  Culmer  v. 
Caine,  22  Utah  216,  61  Pac.  1008. 

[b]  Owner  not  liable  when  he 
promptly  pays  balance  into  court  and 
interpleads  the  various  claimants. 
Beilharz  v.  lllingsworth,  62  Tex.  Civ. 
App.  647.   132  S.  W.  106. 


68.  Kern  v.  Guiry  Bros.  W.  P.  Co., 
60  Colo.  286,  153  Pac.  87;  Hurd  v. 
Tomkins,  17  Colo.  394,  30  Pac.  247; 
Stone  Post  Co.  v.  Corcoran,  80  N.  J. 
L.  549,  77  Atl.  1031. 

69.  German  L.  E.  Church  V.  Heise, 
44  Md.  453;  Doetsch  v.  Wetlaufer,  157 
Mich.  202,  121  N.  W.  746. 

70.  Cal.— Knowles  V.  Baldwin,  125 
Cal.  224,  57  Pac.  988.  Kan.— Sturges 
V.  Green,  27  Kan.  235.  Neb.— Camp- 
bell V.  Kimball,  87  Neb.  309,  127  N.  W. 

142. 

[a]  As  against  the  owner  interest  is 
computed  from  the  date  the  debt  be- 
comes due.  Knowles  v.  Baldwin,  125 
Cal.  224,  57  Pac.  988;  Campbell  v.  Kim- 
ball, 87  Neb.  309,  127  N.  W.  142. 

71.  Cal. — Parnham  v.  California 
Safe  Dep.  &  Tr.  Co.,  8  Cal.  App.  266, 
96  Pac.  788.  HI.— Walsh  v.  North 
American  C.  S.  Co.,  260  Ul.  322,  103 
N.  E.  185;  Mills  v.  Heeney,  35  111.  173. 
Mass. — Casey  v.  Weaver,  141  Mass.  280, 
6  N.  E.  372;  Johnson  v.  Boudry,  116 
Mass.  196. 

72.  Weber  &  Co.  v.  Hsarn,  49  App. 
Div.  213,  63  N.  Y.  Supp.  41 ;  Laycock  v. 
Parker,  lO.'^,   Wis.   161,   79  N.   W.   327. 

[a]  From  Date  of  Completion  of  the 
Work. — Weber  &  Co.  r.  Ilearn,  49  App. 
Div.  213,  63  N.  Y.  Supp.  41. 

73.  Walsh  V.  North  American  Cold 
Storage  Co.,  260  111.  322,  103  N.  E.  185; 
Heiman  v.  Schroeder,  74  111.  158;  John- 
son V.  Boudry,  116  Mass.  196. 

[a]  Where  interest  is  an  incident  to 
the  debt,  it  may  be  recovered  though 
not  claimed  as  such  in  the  petition. 
Heiman  v.  Schroeder,  74  111.  158. 

74.  Cal.— Burnett  v.  Glas,  154  Cal. 
249,  97  Pac.  423.  N.  Y.— Levering  & 
Garrigues  Co.  v.  Century  Holding  Go., 
165  App.  Div.  174,  150  N.  Y.  Supp.  649; 
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debt  is  unliquidfited,  unless  the  correct  amount  could  be  ascertained 
by  mere  computation.''' 

C.  Attorney's  Fees.  —  Reasonable  attorney's  fees  necessarily  in- 
curred in  enforcing  the  lien  may  be  allowed  under  the  statutes  of 
many  states,'*^  but  not  in  all."     !Some  statutes  permit  fees  for  services 


Zimmerman  v.  Loft,  125  App.  Div.  725, 
110  N.  Y.  Supp.  499;  Weber  &  Co,  v. 
Hearn,  49  App.  Div.  213,  63  N.  Y. 
Supp.  41.  N.  C. — Bond  v.  Pickett  Cot- 
ton Mills,  106  N.  C.  20.  81  S.  E.  936. 

[a]  Amount  due  for  extra  work 
shoald  not  be  included  in  the  computa- 
tion of  interest.  Zimmerman  v.  Loft, 
125  App.  Div.  725,  110  N.  Y.  Supp.  499; 
Weber  &  Co.  t:  Hearn,  49  App.  Div. 
213,  63  N.  Y.  Supp.  41. 

75.  Farnhara  v.  California  Safe  Dep. 
&  Tr.  Co.,  8  Cal.  App.  266,  96  Pac.  788; 
Eieser  i\  Commeau,  129  App.  Div.  490, 
114  N.  Y.  Supp.  154. 

76.  Fla.— Miles  v.  Britt,  56  Fla.  839, 

47  So.  799;  Gunby  v.  Drew,  45  Fla.  350, 
34  So.  305.  Idaho. — Shaw  v.  Martin, 
20  Idaho  168,  117  Pac.  853.  Ind.— Duck- 
wall  V.  Jones,  156  Ind.  682,  58  N.  E. 
1055,  60  N.  E.  797.  la.— Burlington, 
C.  R.  &  N.  Ry.  Co.  v.  Dcv,  82  Iowa  312, 

48  N.  W.  98,  31  Am.  St.  Eep.  477,  12 
L.  R.  A.  436.  Kan. — West  v.  Badger 
Lumb.  Co.,  56  Kan.  287,  43  Pac.  239. 
Mich. — Wisniewski  V.  Nawroeki,  153 
Mich.  523,  116  N.  W.  1065.  Minn. 
Behrens  i'.  Kruse,  121  Minn.  90,  140 
N.  W.  339;  Anderson  v.  Donahue,  116 
Minn.  380,  133  N.  W.  975;  Schmoll  v. 
Lucht,  106  Minn.  188,  118  N.  W.  555. 
N.  Y. — Newman  Lumb.  Co.  v.  Wemple, 
56  Misc.  182,  107  N.  Y.  Supp.  327.  Ore. 
Wills  v.  Zancllo,  59  Ore.  291,  117  Pac. 
291.  Wash.— Culbert  v.  Lindvall,  73 
Wash.  643,  132  Pac.  729.  Wis.— Allis 
V.  Meadow  Spring  Dist.  Co.,  67  Wis.  16, 
29  N.  VV.  543,  30  N.  W.  300. 

[a]  An  extra  allowance  may  be 
granted   when   the   plaintiff's   attorney 

has  to  do  the  work  in  establishing 
liens  for  the  subcontractors,  after  the 
owner  has  unlawfully  canceled  the  con- 
tract. Newman  Lumb.  Co.  v.  Wemple, 
56  Misc.  182,  107  N.  Y.  Supp.  327. 

[b]  But  one  fee  is  allowable  when 
several  parties  join  in  one  action,  pur- 
suant to  the  statute.  Allis  v.  Meadow 
Spring  Dist.  Co.,  67  Wis.  16,  29  N.  W. 
543,  30  N.  W.  300. 

[c]  When  amount  of  Ueu  is  reduced 
on  appeal,  attorney's  fees  will  be  re- 
tluctid  correspondingly.  Culbert  v.  Lind- 
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vail,  73  Wash.  643,  132  Pac.  729. 

[dj  Strict  Construction  of  Statute. 
Statutes  allowing  attorney's  fees  ought 
to  be  strictly  construed.  Murray  v. 
Swanson,  18  Mont.  533,  46  Pac.  441. 

[e]  Attorney's  Fees  Are  Not  Re- 
garded as  Costs. — Milntvre  v.  Traut- 
ner,  78  Cal.  449,  21  Pac."  15 j  Shaw  v. 
Johnston,  17  Idaho  676,  107  Pac.  399. 
But  see  Dell  v.  Marvin,  41  Fla.  221,  26 
So.  188,  79  Am.  St.  Eep.  171,  45  L.  B. 
A.  201. 

77.  Davidson  v.  Jennings,  27  Colo. 
187,  60  Pac.  354,  83  Am.  St.  Rep.  49, 
48  L.  E.  A.  340. 

[a]  Particular  statutes  held  uncon- 
stitutional in  the  following  cases:  Ala. 
McAnally  r.  Hawkins  Lumb.  Co.,  10.9 
Ala.  397,' 19  So.  417;  Eandolph  V.  Build- 
ers' &  Painters'  Supply  Co.,  106  Ala. 
501,  17  So.  721.  Cal.— i^urnett  v.  Glas, 
154  Cal.  249,  97  Pac.  423;  Merced 
Lumb.  Co.  I'.  Bruschi,  152  Cal.  372,  92 
Pac.  844;  Builders'  Supply  Depot  a 
O'Connor,  150  Cal.  265,  88  Pac.  982, 
119  Am.  St.  Eep.  193,  17  L.  R.  A.. 
(N.  S.)  909.  But  see  Engebretsen  v. 
Gay,  158  Cal.  30,  109  Pac.  880,  Ann. 
Cas.  1912A,  690,  28  L.  R.  A.  (N.  S.) 
1062.  Colo. — Davidson  v.  Jennings,  27 
Colo.  187,  60  Pac.  354,  83  Am.  St  Rep. 
49,  i  L.  R.  A.  340;  Los  Angeles  Gold 
Min.  Co.  V.  Campbell,  13  Colo.  App.  1, 
56  Pac.  246.  lU.— Granquiat  v.  West- 
ern Tube  Co.,  240  HI.  132,  83  N.  E. 
468;  Manowsky  r.  Stcphan,  233  111.  409, 
84  N.  E.  365.  ISlich.— Grand  Rapids 
Chair  Co.  v.  Eunnels,  77  Mich.  104,  43 
N.  W.  1006.  Mont.— Miris  r.  Olsen,  43 
Mont.  129,  115  Pac.  33.  Ore.— Title 
Guarantee  &  Tr.  Co.  V.  Wrcnn,  35  Ore. 
62,  56  Pac.  271,  76  Am.  St.  Eep.  454. 
Utah.— Brubaker  v.  Bennett,  19  Utah 
401,  57  Pac.  170.  Wis.— Durkee  v. 
Jonesville,  28  Wis.  464,  471,  9  Am. 
Eep.  500.  Wyo. — Becker  r.  Hopper,  22 
Wyo.  237,  138  Pac.  179.  Contra,  U.  S. 
Pioneer  Min.  Co.  v.  Dclamotte,  185  Fed. 
752,  108  C.  C.  A.  90,  construing  statute 
of  Alaska.  Fla. — Dell  r.  Marvin,  41 
Fla.  221,  26  So.  188,  79  Am.  St.  Eep. 
171,  -15  L.  E.  A.  201.  Idaho.— Thomp- 
son V.  Wise  Boy  M.  &  M.  Co.,  9  Idaho 
363,  74  Pac.  958. 


MECBANICS'  LIENS 


759 


on  appeal/®  while  others  do  not."  When  assesse..  against  the  owner, 
they  are  a  lien  on  the  property.®"  But  attorney's  fees  are  not  justified 
unless  the  lien  is  sustained.®^  The  owner  has  been  allowed  attorney's 
fees  out  of  the  funds  on  hand  where  he  is  not  at  fault  ;®2  and  when 
forced  to  pay  attorney's  fees  to  subcontractors,  he  may  recover  the 
amount  from  the  contractor.®^  The  amount  is  sometimes  within  the 
discretion  of  the  court;®*  and  sometimes  controlled  by  statute.®^  In 
some  jurisdictions  the  allowance  is  made  only  upon  proper  testimony 
as  to  the  amount,®*'  but  other  courts  hold  that  the  attorney's  fees  are 
incidental  to  the  judgment,®^  and  the  amount  may  be  fixed  by  the 
court  without  testimony  to  support  it.®®  Objections  to  the  allowance 
of  attorney's  fees  must  be  made  in  the  trial  court.®^ 

XXI.     ACTIONS  ON  BONDS-^*^  — A.    Action  on   Contractor's 
Bond.  —  By  the  aid  of  statute,-'^  the  action  en  the  bond  may  be  joined 


78.  Hill  V.  Cassidy,  24  Mont.  108, 
60   Pac.   811. 

[a]  Amount  must  be  fixed  hy  trial 
court  on  return  of  remittitur.  Sehal- 
lert-Ganahl  Lumh.  Co.  v.  Neal,  94  Cal. 
192,  29  Pac.  622;  Hill  v.  Cassidy,  24 
Mont.  108,  60  Pac.  811. 

79.  West  V.  Badger  Lumb.  Co.,  56 
Kan.  287,  43  Pac.  239. 

[a]     Fees  for  services  on  appeal  are 
not   authorized   by   the   statute.      West 
,  V.  Badger  Lumb.  Co.,  56  Kan.   287,  43 
Pac.  239. 

80.  Cal. — Mclntyre  t\  Trautner,  78 
Cal.  449,  21  Pac.  15;  Peckham  v.  Fox, 
1  Cal.  App.  807,  82  Pac.  91.  Fla.— Dell 
r.  Marvin,  41  Fla.  221,  26  So.  188,  79 
Am.  St.  Eep.  171,  45  L.  E.  A.  201. 
Idaho. — Smith  v.  Faris-Kesl  Const.  Co., 
27  Idaho  407,  150  Pac.  25;  Shaw  v. 
Johnston,  17  Idaho  676,  107  Pac.  399. 
Tex.— June  &  Co.  v.  Doke,  35  Tex.  Civ. 
App.  240,  80  S.  W.  402. 

[a]  As  against  a  junior  mortgagee 
it  is  doubtful  whether  attorney's  fees 
are  a  lien.  June  &  Co.  v.  Doke,  35  Tex. 
Civ.  App.  240,  80  S.  W.  402. 

81.  Mclntyre  v.  Trautner,  78  Cal. 
449,  21  Pac.  15;  Bird  v.  St.  John's  E. 
Church,  154  Ind.  138,  56  N.  E.  129; 
Todd  V.  Howell,  47  Ind.  App.  665,  95 
N.  E.  279. 

82.  Beilharz  r.  Illingsworth,  62  Tex. 
Civ.  App.  647,  132  S.  W.  106. 

[a]  When  obliged  to  file  bill  of  in- 
terpleader, against  the  adverse  claim- 
ants to  the  balance  on  hand,  the  owner 
is  entitled  to  attornev's  fees  out  of 
such  balance.  Beilharz  v.  Illingsworth, 
62  Tex.  Civ.  App.  647,  132  S.  W.  106. 

83.  Clancv  r.  Plover,  107  Cal.  272, 
40   Pac.    394;    Covell   v.   Washburn,    91 


Cal.  560,  22  Pac.  859;  Smith  v.  Faris- 
Kesl  Const.  Co.,  27  Idaho  407,  150  Pac. 
25. 

84.  Mich. — Wisniewski  v.  Nawrocki, 
153  Mich.  523,  116  N.  W.  1065.  Mont. 
Hill  V.  Cassidy,  24  Mont.  108,  60  Pac. 
811.  N.  Y,— Marryatt  v.  Riley,  2  Abb. 
N.  C.  119;  Newman  Lumb.  Co.  v.  Wem- 
pie,  56  Misc.  182,  107  N.  Y.  Supp.  327. 
Ore. — Title  Guaranty  &  Tr.  Co.  v. 
Wrenn,  35  Ore.  62,  56  Pac.  271,  76  Am. 
St.  Rep.  454.  Wash. — Sweatt  v.  Hunt, 
42  Wash.  96,  84  Pac.  1. 

85.  Mills  V.  Britt,  56  Fla.  839,  47  So. 
799;  Kalina  v.  Steinmeyer,  103  111.  App. 
502. 

86.  Burleigh  Bldg.  Co.  v.  Merchant 
Brick  &  Bldg.  Co.,  13  Colo.  App.  455,  59 
Pac.  83;  Gunby  r.  Drew,  45  Fla.  350, 
34  So.  305. 

87.  Smith  v.  Faris-Kesl  Const.  Co., 
27  Idaho  407,  150  Pac.  25;  Armijo  v. 
Mountain  Elect.  Co.,  11  N.  M.  235,  67 
Pac.  726. 

88.  Pacific  Mut.  Life  Ins.  Co.  v. 
Fisher,  106  Cal.  224,  39  Pac.  758;  Wat- 
son V.  Sutro,  103  Cal.  169,  37  Pac.  201; 
Pearce  v.  Albright,  12  N.  M.  202,  76 
Pac.  286;  Armi.jo  r.  Mountain  Elect. 
Co.,  11  N.  M.  235,  67  Pac.  726. 

89.  McCarthy  r.  Havis,  23  Fla.  508, 
2  So.  819;  Becit  Coal  &  Lumb.  Co.  v. 
Peterson  Mfg.  Co.,  237  111.  250,  86  N. 
E.  715. 

90.  See  generally  the  titles  "Ap- 
peal Bonds;"  "Bonds;"  "Covenant, 
Action  of;"  "Indemnity;"  "Principal 
and  Surety ; "  "  Undertakings. ' ' 

91.  Mich.— Little  Co.  r.  Hazen  Co., 
185  Mich.  316,  152  N.  W.  95.  N.  Y. 
A'itelli  r.  May,  120  App.  Div.  448,  104 
N.     Y.     Supp.     1082.      Tex.— Republic 
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in  the  suit  to  onforoo  the  lion,  tlionp^h  this  is  not  the  phanoery  riile.^'- 
AU  persons  who  furnished  labor  or  material  may  sue  in  their  own  names 
on  a  bond  provided  for  by  statute,''-'  or  on  one  intended  by  the  parties 
for  the  use  and  benefit  of  subeontractors  ;^^  and  whether  a  lien  is  a 
prerequisite,^*^  and  what  class  of  persons  may  be  beneficiaries,^^  are 
questions  to  be  determined  by  the  terms  of  the  bond  or  the  statute.  But 
where  the  statute  makes  no  provision  for  the  bond,  many  jurisdictions 
hold  that  no  suit  can  be  maintained  thereon  by  persons  who  are  not 
pai-ties  or  privies  to  the  contract  of  indemnity.'''  The  owner  cannot  main- 
tain an  action  upon  a  l)ond  which  indemnifies  him  a<rainst  liens,  until  he 
has  been  harmed  by  such  liens,''*"  and  tlie  extent  of  his  claim  aj::ainst  such 
bond  is  limited  to  the  amount  of  valid  liens.®^  If  pay;ncnt  of  a  lien  is 
the  ground  of  his  action    such  payment  must  have  been  compulsory,^ 


Guaranty  &  Sur.  Co.  -v.  Cameron  &  Co. 
(Tex.  CiV.  App.),  143  S.  W.  317.  Wash. 
Eureka  Sandstone  Co.  v.  Lons,  11 
Wash.  161,  39  Pac.  446.  Wis.— Yaw- 
key-Crowley  Lumb.  Co.  v.  De  Longe, 
157  Wis.  390,   147  N.   W.  334. 

[a]  When  the  sureties  have  hecome 
insolvent,  the  benefleiarics  cannot 
maintain  an  action  on  a  bond  of  in- 
demnity given  by  the  principal  to  the 
sureties  to  save  "them  harmless,  on  the 
theory  of  equitable  subrogation  thereto. 
I'niteVl  States  v.  United  Surety  Co.,  192 
Fed.  992. 

92.  Phillips  i:  Gilbert,  101  TJ.  S. 
721,  25  L.  ed.  833.  Compare  supra,  X,  A. 

93.  Nve-Sehneider-Fowler  Co.  t". 
Bridges,  Hoye  &  Co.,  98  Neb.  27,  151 
N.  W.  942;  Fitzgerald  v.  MeClay,  47 
Neb.  SIP,  66  N.  W.  828;  Lyman  r.  Lin- 
coln, 38  Neb.  794,  57  N.  W.  531. 

94.  Lyman  v.  Lincoln,  38  Neb.  794, 
57  N.  \V.  531;  Concrete  Steel  Co.  r. 
Illinois  Surety  Co.,  163  Wis.  41,  157  N. 
\V.  543;  Yawkev-Crowlev  Lumb.  Co.  i;. 
De  Longe,  157"  Wis.  390,  147  N.  W. 
334;  Lenz  r.  Chicago  &  N.  W.  R.  Co., 
ni  W^is.  198,  204,  86  N.  W.  607;  Elec- 
tric Appliance  Co.  v.  United  States  Fid. 
&  Guar.  Co.,  110  Wis.  434,  85  N.  W. 
C48,  53  L.  P.  A.  609.  See  10  Harvard 
Law  Review  78,"?. 

[a]  An  express  statute  is  not  neces- 
sary to  authorize  a  city  to  require  a 
contractor  for  public  buildings  to  fur- 
nish bund  for  payment  of  Inbor  and 
materialmen.  Lvman  v.  Lincoln,  38 
Neb.  791.  57  N.  W.  531. 

95.  Colo.— Burleisrh  P.ldg.  Co.  v. 
Merchant  Brick  &  Bldg.  Co.,  13  Colo. 
App.  455,  59  Pac.  83.  Okla.— Crudup 
r.  Oklnhomn  Port.  Cement  Co.,  156  Pac. 
899.  Te-?.  -Bnllnrd  r.  Norton,  107  Tex. 
571,  182  S.  W.  668. 
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96.  N<.  . — Nye-Schneiaer-Fowler  Co. 
r.  Bridges,  Hoye  &  Co.,  98  Neb.  27,  151 
N.  W.  942;  Des  Moines  Bridge  &  Iron 
VVks.  V.  Marxen,  87  Neb.  684,  128  N. 
W.  .31.  Wash.— Crane  Co.  r.  United 
States  Fid.  &  Guar.  Co.,  74  Wash.  91, 
132  Pac.  872.  Wis. — Yawkey-Crowley 
Lumb.  Co.  c.  DeLonge,  157  Wis.  390, 
147  N.  W.  334. 

97.  Pine  Bluff  Lodge  of  Elks  v.  San- 
ders, 86  Ark.  291,  111  S.  W.  255;  Price 
V.  Doyle,  34  Minn.  400,  26  N.  W.  14. 

98.  Mo. — Badger  Lumb.  Co.  c.  Mueh- 
lebach,  109  Mo.  App.  646,  83  S.  W.  546. 

Neb. — .Jones  v.  Sherman,  34  Neb.  452, 

51  N.  W.  1036.  Nev.— Carson  Opera 
House  Assn.  v.  Miller,  16  Nev.  327. 

[a]  Action  for  cost  of  extras  be- 
yond contract  price,  can  be  maintained 
on  the  contractor's  bond.  Capital  Iron 
Wks.  Co.  r.  Maryland  Casualty  Co.,  99 
Kan.  45,  160  Pac.  1006. 

99.  Ark. — Massachusetts  Bond.  & 
Ins.  Co.  r.  Higgins,  117  Ark.  372,  174 
S.  W.  1150.  Mich. — Marquette  Opera 
House  Bldg.  Co.  v.  Wilson,  109  Mich, 
223,  67  N.  W.  123,  3  Detroit  Leg.  N. 
82.     Neb.— Boll   v.   Paul,   35   Neb.   240, 

52  N.  W.  1110.  Okla.— Hutchinson  v. 
Krueger,  34  Okla.  23,  124  Pac.  591, 
Ann.  Cas.  1914C,  98,  41  L.  E.  A.  (N. 
S.)  315.  Tex.— Texas  Fidelity  &  Bond. 
Co.  V.  Brown  (Tex.  Civ.  App.),  179  S. 
W.  1125.  Wasli. — Exposition  Amuse- 
ment Co.  r.  Empire  State  Surety  Co., 
49  Wash.  637,  96  Pac.  158,  97  Pac.  464. 

[a]  Plaintiff  may  show  claims  of 
yiarties  joined  as  dcfoTid.nntR,  though 
they  did  not  appear.  Exposition  Amuse- 
ment Co.  r.  Empire  State  Surety  Co., 
49  Wash.  637,  96  Pac  158.  <i7  P;ic.  464. 

1.  Price  V.  Doyle,  34  Minn.  400,  26 
N.  W.  14. 
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though  it  is  not  essential  that  the  validity  of  the  lien  should  have  heeu 
estahlished  by  a  judgment.-  In  some  jurisdictions  no  action  can  be 
maintained  on  the  bond  when  it  was  executed  after  the  building  con- 
tract,, and  without  any  new  consideration  i^  but  an  antecedent  promise- 
to  give  bond  is  sufficient.*  Failure  to  comply  literally  with  the  pro- 
visions for  publication  of  notice  provided  by  the  federal  statute  does 
not  deprive  the  court  of  jurisdiction  ;^  the  requirement  being  directory 
only.*' 

Venue  of  the  suit  upon  a.  contractor's  bond  is  fixed  by  statute  in 
some  states,^  but  where  the  matter  is  not  regulated  by  statute,  venue 
of  the  suit  on  the  contract  does  not  determine  the  venue  of  the  suit  on 
the  bond.® 

B.  Statutory  Bond  for  Discharge  of  Lien.  — A  bond  given  to 
procure  the  discharge  of  the  lien  from  the  real  estate  stands  in  the 
place  of  the  property,  and  the  lien  is  transferred  to  it  for  enforce- 
ment.* There  can  be  no  recovery  on  the  bond  unless  the  plaintiff  shows 
that  he  would  have  a  valid  lien  on  the  premises  except  for  the  bond.^^ 
A  separate  action  to  establish  the  lien  is  not  improper,^^  but,  it  has  been 
said,  the  better  practice  is  to  bring  an  action  in  equity^-  against  the 
sureties  and  all  persons  interested.^ ^  The  same  parties  are  necessary  in 
such  a  suit  as  in  case  of  a  foreclosure,^*  including  the  owner  of  the  prop- 


2.  Massachusetts  Bond.  &  Ins.  Co.  v. 
Higgins,  117  Ark.  372,  174  S.  W.  1150. 

[a]  A  judgment  of  lien  makes  the 
surety  prima  facie  liable  therefor  to 
the  owner  where  the  defense  has  been 
tendered  such  surety.  Henry  f.  Held- 
maier,  220  111.  152,  80  N.  "e.  705,  9 
Ann.  Cas.  150;  Trustees  of  First  Pres- 
bvterian  Church  v.  United  States  Fid. 
&  Guar.  Co.,  1.33  Minn.  429,  158  N.  W. 
709.     But  see  10  Ency.  op  Ev.  64. 

3.  La  Favette  Mut.  Bldg.  Assn.  v. 
Kleinhoffer,  40  Mo.  App.  388. 

4.  Fullerton  Lumb.  Co.  v.  Calhoun, 
89  Mo.  App.  209;  Oberbeck  v.  Mayer, 
59  Mo.  App.  289. 

5.  United  States  v.  United  Surety 
Co.,  192  Fed.  992;  In  re  Lenweaver,  226 
Fed.  9S7. 

6.  Vermont  Marble  Co.  v.  National 
Surety  Co.,  213  Fed.  429,  130  C  C.  A. 
65;  In  re  Lenweaver,  226  Fed.  987. 

fa]  A  subsidiary  provision  of  the 
act  should  not  obstruct  or  deprive  the 
act  of  its  general  purpose.  Vermont 
Marble  Co.  v.  National  Surety  Co.,  213 
Fed.  429,  130  C.  C.  A.  65;  United  States 
V.  United  Surety  Co.,  192  Fed.  992. 

7.  Thompson  v.  Stephens,  131  Iowa 
51,  107  N.   \V.  1095. 

8.  Lindheim  i\  Muschamp,  72  Tex. 
S3,  12  S.  W.  125. 

9.  Morton  v.  Tucker,  145  N.  Y.  244, 


40  N.  E.  3;  Brandt  v.  Eadley,  23  N.  Y. 
Supp.  277.     See  stipra,  XV,  C. 

[a]  It  is  not  necessary  to  obtain 
leave  to  tile  suit  on  the  bond.  Vitelli 
■V.  Mav,  120  App.  Div.  448,  104  N.  Y. 
Supp.  1082. 

10.  Colo.— Burleigh  Bldg.  Co.  v. 
Merchant  Brick  &  Bldg.  Co.,  13  Colo. 
App.  455,  59  Pac.  83.  la. — Thompson 
r.  Spencer,  95  Iowa  265,  63  N.  W.  695. 
N.  Y. — Eichman  v.  City  of  New  York, 
89  Misc.  213,  151  N.  Y.  Supp.  744; 
Brandt  v.  Eadley,  23  N.  Y.  Supp.  277; 
Scherrer  r.  Music  Hall  Co.,  18  N.  Y. 
Supp.  459.  45  N.  Y.  St.  638;  Copley  v. 
Hay,  16  Daly  446,  12  N.  Y.  Supp.  277, 
34  N.   Y.  St.  771. 

11.  Martin  v.  Swift,  120  111.  488,  12 
N.  E.  201;  Brewster  v.  McLaughlin,  28 
Misc.  50,  58  N.  Y.  Supp.  989;  Kruger 
r.  Braender,  3  Misc.  275,  23  N.  Y.  Supp. 
324;  Brandt  r.  Eadley,  23  N.  Y.  Supp. 
277. 

[a1  The  court  should  declare  the 
amount  due,  but  should  not  enter  a 
decree  in  personam.  Martin  v.  Swift, 
120  111.  488,  12  N.  E.  201. 

12.  Morton  v.  Tucker,  145  N.  Y.  244, 
40  N.  E.  3;  Brewster  v.  McLaughlin,  28 
Misc.  50,  58  N.  Y.  Supp.  989.  ' 

13.  Brewster  v.  McLaughlin,  28 
Misc.  50,  58  N.  Y.  Supp.  989;  Brandt 
r.  Eadlev,  23  N.  Y.  Supp.  277. 

14.  Morton  v.   Tucker,    145    K      Y. 
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prty.^^  But  a  mimioipality  is  not  a  necepsary  party  "u-horj  tlio  lion  on  the 
biiildini]:  fund  has  ])oen  relieved  by  a  bond  i^iven  by  the  eoiitraet'ir.'" 
When  the  complaint,  with  its  other  allegations  of  indebtedness  and  of 
lien  proceedings,  alleges  the  giving  of  a  bond  discharging  the  lien  of  rec- 
ord, the  conrt  may  direct  any  judgment  consistent  with  the  case  made  by 
the  complaint  and  embraced  within  the  issues.^'  (Consequently,  when 
it  appears  that  the  lien  is  discharged,  a  personal  judgment  is  proper.^* 
The  judgment  should  determine,  however,  the  right  to  the  lien,''-*  but 
of  course  would  not  provide  for  sale  of  the  premises.-" 

C.  Pleadings.  —  1.  Of  Plaintiff.'-'  —  The  execution  and  delivery 
of  the  bond  must  be  alleged,'--  also  such  facts  as  bring  plaintiff  within 
the  terms  and  conditions  of  the  bond,-^  and  conclusions  are  insuffi- 
cient.-* 

2.  Of  Defendant.  —  A  denial  predicated  upon  lack  of  information 
cannot  be  made  as  to  record  of  liens. -^  In  a  suit  ])y  tiie  owner  on  a 
bond  of  indemnity  against  liens,  defendants  are  entitled  to  i)lead  offset 
for  extra  work.-''    Omissions  on  the  part  of  the  obligees  to  perform  their 


244,  40  N.  E.  3;  Maiieely  v.  City  of 
Kew  York,  119  App.  Div.  376,  105  N. 
Y.  Supp.  976;  Von  Den  Driesch  V.  Roh- 
rig,  45  App.  Div.  526,  61  N.  Y.  Supp. 
341 ;  Brandt  v.  Radley,  23  N.  Y.  Supp. 
277;  Scberrer  r.  Music  Hall  Co.,  18  N. 
Y.  Supj).  -15!),  45  \.  Y.  St.  63S. 

[a J  The  necessity  of  lienors  as  par- 
ties is  not  dispensed  with  on  proof  that 
an  action  to  foreclose  was  not  brought 
within  the  time  as  limited  by  statute, 
sinr-e  the  statutory  limitation  is  not 
applicable  where  an  undertaking  has 
been  substituted  for  the  lien.  Maneelv 
V.  City  of  Now  York,  119  App.  Div.  376, 
105  N.  Y.  Supp.  976. 

15.  Holmes  v.  Humphrevs,  lcS7  Mass. 
513,  73  N.  E.  668;  Von  Den  Driesch  r. 
Rohrig,  45  App.  Div.  526,  61  N.  Y. 
Supp.   341. 

1  a  ]  Administrator  of  deceased  own- 
er may  be  a  proper  party  to  suit 
against  the  sureties.  Holmes  v.  Hum- 
phreys, 187  Mass.  513,  73  N.  E.  668. 

16.  Maneelv  r.  Citv  of  New  York, 
119  App.  Div.  .376,  105  N.  Y.  Supp.  976;' 
Hawkins  r.  Mapos-Rccves  Const.  Co., 
82  App.  Div.  72,  81  N.  Y.  Supp."  794. 

17.  Little  Co.  r.  Hazen  Co.,  185 
Mich.  316,  152  N.  W.  95;  Koch  r.  Sum- 
ner, 145  Mich.  358,  108  N.  W.  725,  116 
Am.  St.  Rep.  302,  9  Am.  &  Eng.  Ann. 
Cas.  225;  Hall  Terra  Cotta  Co.  r.  Dovle, 
133  N.  Y.  603,  30  N.  E.  1010,  4  Silv. 
243. 

18.  U.  S.— Phillips  r.  Gilbert,  101  U. 
S.  721,  25  L.  ed.  833.  D.  C— Lef^er  r. 
Forsbercr,  1  App.  Cas.  36.  Y.— Hall 
Terra   Cotta   Co.   v.   Doyle,     33    N.  Y. 
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603,  30  N.  E.  1010,  4  Silv.  243. 

19.  Martin  r.  Swift,  120  111.  488, 
12  N.  E.  201;  ShefTield  v.  Robinson,  73 
Hun  173,  25  N.  Y.  Supp.  1098,  57  N. 
Y.  St.  146;  Sehultz  v.  Teichman  Eng. 
&  Const.  Co.,  79  Misc.  357,  140  N.  Y. 
Supp.  429;  Hull  v.  Long,  34  Misc.  1, 
68  N.  Y.  Supp.  522;  Kruger  v.  Braen- 
der,  3  Misc.  275,  23  N.  Y.  Supp.  324. 

20.  Schifltz  V.  Teichman  Eng.  im 
Const.  Co.,  79  Misc.  357,  140  N.  Y. 
Supp.  429;  Brandt  t'.  Radley,  23  N.  Y. 
Sujip.  277. 

21.  See  4  Standard  Proc.  494. 

22.  Fitzgerald  v.  McClav,  47  Neb. 
816,  G6  N.  W.  828. 

23.  Ind. — Oehs  v.  Carnahan  Co. 
(Ind.  App.),  76  N.  E.  788.  Minn. 
Price  r.  Dovle,  34  Minn.  400,  26  N.  W, 
14.  Neb.— Fitzgerald  v.  McCIay,  47 
Xid).  816,  66  N.  W.  828. 

fa]  'Where  pleading  states  a  direct 
cause  of  action  on  tlio  liond,  it  is  im- 
material that  further  allegations  at- 
tempts ineifectually  to  plead  a  further 
right  bv  assignment.  Ochs  V.  Carna- 
han Co."  (Ind.  App.),  76  N.  E.  788. 

24.  Price  r.  Dovle,  34  IMinn.  400,  26 
N.   W.   14. 

[a]  Owner  must  allege  tliat  the 
debts  discharged  by  him  were  liens,  in 
order  to  recover  on  an  indemnitv  bond. 
Price  r.  Dovle,  34  Minn.  400,  26  N.  W. 
14. 

25.  Howes  r.  Corti  Bldg,  Co.,  135  N. 
Y.  Supp.  .'i(!2.  See  the  title  "Informa- 
tion and  Belief." 

26.  Crowlev  v.  United  States  Fid.  & 
Guar.  Co.,  29  Wash.  268,  69  Pac.  784. 
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duty,^^  as  M^ell  as  the  consequent  injury  to  the  surety  resulting  from 
Buch  failure.'^  must  be  specially  pleaded  when  appropriate  as  a  de- 
fense. Failure  of  the  owner  to  withhold  payments  according  to  con- 
tract is  not  available  to  the  sureties  as  a  defense  in  some  states/^  but 
is  in  others. 3°  A  distinction  is  made  in  some  jurisdictions  in  regard  to 
the  right  of  a  compensated  surety  to  set  up  certain  defenses,^^  but  this 
doctrine  is  repudiated  by  other  courts.^^ 


27.  Closson  v.  Billman,  161  Ind.  610, 
69  N.  E.  449.  See  Hardie  v.  Bateson, 
252  Pa.  317,  97  Atl.  464. 

28.  Closson  v.  Billman,  161  Ind.  610, 
69  N.  E.  449;  Trustees  of  First  Presby- 
terian Oliurch  V.  United  States  Fid.  & 
Guar.  Co.,  133  Minn.  429,  158  N,  W. 
709. 

29.  Central  Lumb.  Co.  v.  Kelter,  201 
111.  503,  66  N.  E.  543;  Leach  v.  Thomp- 
son, 138  111.  App.  85;  Mills  v.  Paul 
(Tex.  Civ.  App.),  30  S.  W.  558. 

[a]  Failure  of  county  officials  to 
require  exhibition  of  receipts  before 
making  further  payments  cannot  preju- 
dice the  rijiht  of  a  subcontractor  to  sue 
on  the  bond.  Nye-Schneider-Fowler  Co. 
r.  Bridges,  Hove  &  Co.,  98  Neb.  27,  151 
N.  W.  942;  Des  Moines  Bridge  &  Iron 


^Vl^s.  V.  Marxen,  87  Neb.  684,  128  N.  W. 
942. 

30.  Marquette  Opera  House  Bldg. 
Co.  V.  Wilson,  109  Mich.  223,  67  N.  W. 
123,  3  Det.  Leg.  N.  82. 

[a]  Failure  to  retain  stipulated  per- 
centage operates  to  reduce  pro  tanto 
the  obligation  of  the  surety.  ^lar- 
quette  Opera  House  Bldg.  Co.  v.  Wil- 
son, 109  Mich.  223,  67  N.  W.  123,  3 
Detroit  Leg.  N.  82. 

31.  Pacific  Bridge  Co.  v.  United 
States  Pid.  &  Guar.  Co.,  33  Wash.  47, 
73  Pac.  772;  Cowles  v.  United  States 
Fid.  &  Guar.  Co.,  32  Wash.  120,  72  Pac. 
1032,  98  Am.  St.  Rep.  838. 

32.  Lonergan  r,  San  Antonio  Trust 
Co.,  101  Tex.  63,  104  S.  W.  1061,  106 
S.  W.  876,  130  Am.  St.  Rep.  803,  22  L 
R.  A.  (N.  S.)  364. 
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I.  NECESSITY  AND  MANNER  OF  PLEADING,  71.4 

II.  QUESTIONS  FOR  JURY,  76(i 

III.  INSTRUCTIONS,  767 

CROSS-REFERENCES: 

Conclusions  ol"  Law;  Indictment  and  Iniurmation : 

Duress;  Injuries  to  Persons  and  Property 

Fraud  and  Deceit;  Insane  Persons; 

Fraudulent  Conveyances;  Instructions; 

Homicide;  Libel  and  Slander; 

Incompetents;  Province  of  Judge  and  Jury; 

Undue  Influence. 

Insanity  as  a  defense,  see  the  title  "Insane  Persons." 

Intent  in  affidavit  for  attachment,  see  3  St.vndard  Proc.  432. 

Pleading  malice  as  element  of  exemplary  damages,  see  13  Standard 
Proc.  366. 

Allegation  of  pain  and  suffering  as  an  element  of  damage,  see  13 
Standaiid  Proc.  370. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  tlie  cross-references  throughout  this  article. 

I.     NECESSITY   AND   MANNER   OF   PLEADING.  —  Wlienever 

mental  state  is  a  fact  essential  to  a  party's  chiim  I'ur  relief,  it  must 
be  pleaded.'  So  in  the  ease  of  an  indictment,  information,  or  criminal 
complaint,  a  mental  state  constituting  an  essential  element  of  the  crime 
charged  must  be  alleged,^  unless  from  other  facts  alleged  it  will  be  im- 


1.  See  titles  involving  particular 
mental   states. 

Wilful  Injury.— See  13  Standard 
I'Koc.   ;'.;">}. 

Fraud. — See  the  titles  "Fraud  and 
Deceit ; "    "  Fraudulent    Conveyances. ' ' 

Action  on  the  Case. — As  to  wlicn 
malice  must  be  alleged  in  a  declaration 
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or  complaint  of  trespass  on  the  case, 
see  4  Staxdaud  1'koc.  048. 

In  Action  on  Contract. — Allegation 
of  intent  of  parties  in  entering  into 
a  contract,  unnecessary,  see  11  Stand- 
ard Proc.  989. 

2.  See  12  Standard  Proc.  399,  et 
Bcq. 
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plied  as  a  matter  of  law.^  Where  intention  or  motive  is  pleaded,  it 
should  be  alleged  directly,*  and  not  by  setting  out  all  the  facts  and 
circumstances  which  constitute  the  evidence  of  it.^  Direct  averments, 
however,  though  embodying  a  statement  of  mental  condition,  may  be 
objectionable  as  mere  conclusions  of  law.^  Where  rescission  or  can- 
cellation of  an  instrument  are  sought  on  the  ground  of  the  mental  in- 
competency of  the  maker  at  the  time  of  entering  into  the  contract,  the 
bill  or  complaint  must  allege  such  incompetency/  In  such  an  action 
it  is  no  cause  of  demurrer  that  the  defendant  cannot  tell  from  the  com- 
plaint alleging  mental  incapacity  and  undue  influence  upon  which 
the  plaintiff  will  rely.^  Sufficient  facts  to  show  duress  must  be  pleaded 
if  it  is  relied  on  to  defeat  a  contract  or  conveyance.^ 


Particular  Crimes. — For  application 
of  this  rule  with  respect  to  particular 
offenses,  see  the  titles  dealing  with 
such  offenses,  and  also  the  index  to 
this  work. 

Abortion. — See  1  Standard  Proc.  101, 
102;  in  indictment  charging  homicide 
committed  in  attempting  an  abortion, 
see  11  Standard  Proc.  603. 

Animals. — 'As  to  necessity  of  alleging 
intent,  in  indictment  for  injuring  or 
killing  animals,  see  1  Standard  Proc. 
971;  for  driving  animals  from  range  or 
pasture,  see  1  Standard  Proc.  976;  for 
altering  brand  or  mark  of  cattle,  see  1 
Standard  Proc.  984. 

Homicide. — See  the  title  "Hom- 
icide." 

Failure  to  allege  intent  as  ground  of 
demurrer  to  indictment  or  information, 
see  12  Standard  Proc.  650. 

3.  See  11  Standard  Proc.  620. 

4.  Wilcox  V.  Davis,  4  Minn.  197. 
See  12  Standard  Proc.  404. 

5.  Wilcox  V.  Davis,  4  Minn.  197. 
Compare,  13  Standard  Proc.  354,  355. 

6.  See  5  Standard  Peoc.  214,  et 
seq. 

As  to  undue  influence,  see  the  title 
"Undue  Influence." 

7.  See  13  Standard  Proc.  605;  the 
title  "Rescission  and  Cancellation;" 
and  the  following:  Ga. — Eagan  v.  Con- 
way, 115  Ga.  130,  41  S.  E.  193;  Boyn- 
ton  V.  Reese,  112  Ga.  354,  37  S.  E.  437. 
Ind. — Raymond  v.  Wathen,  142  Ind. 
367,  41  N.  E.  815.  Ky.— Hounshell  v. 
Sams,  10  Ky.  L.  Rep.  485,  9  S.  W.  410. 
Mich. — See  Seeley  v.  Price,  14  Mich. 
541.  N.  y.— Pritz  v.  Jones,  117  App. 
Div.  643,  102  N.  Y.  Supp.  549.  Ore. 
Carnagie  v.  Diven,  31  Ore.  366;  49  Pac. 


891.     W.   Va.— Towner  v.   Towner,   65 
W.  Va.  476,  64  S.  E.  732. 

[a]  Entire  Incapacity  Need  Not  Be 
Alleged. — (1)  It  is  not  necessary  to 
allege  in  the  complaint  that  the  plain- 
tiff "was  at  the  time  of  unsound  mind 
or  in  such  a  state  of  mental  imbecility 
as  to  render  her  entirely  incapable  of 
making  a  deed.  It  is  sufficient  to  al- 
lege facts  which  show  that  from  her 
sickness  and  infirmities  she  was  at  the 
time  in  a  condition  of  mental  weak- 
ness, and  that  there  was  either  gross 
inadequacy  of  consideration  for  the 
conveyance,  or  that  by  improper  prac- 
tices, undue  influence,  misrepresenta- 
tion, or  concealment,  or  taking  advan- 
tage of  her  ignorance,  she  was  induced 
to  execute  a  deed  which  in  the  free 
exercise  of  her  deliberate  judgment  she 
would  not  have  done."  Yount  v.  Yount, 
144  Ind.  133,  43  N.  E.  136;  Ashmead 
V.  Reynolds,  134  Ind.  139,  33  N.  E.  763, 
39  Am.  St.  Rep.  238.  (2)  But  see 
Aldrich  V.  Bailey,  132  N.  Y.  85,  87, 
SO  N.  E.  264,  wherein  it  was  held  that 
in  an  action  to  set  aside  a  deed  on 
the  ground  of  the  insanity  of  the 
grantor,  the  complaint  should  allege 
that  the  grantor  was  "wholly  and 
absolutely  incompetent  to  comprehend 
and  understand  the  nature  of  the 
transaction."  Quoted  in  Pritz  v.  Jones 
117  App.  Div.  643,  102  N.  Y.  Supp^ 
549. 

8.  Murphy  v.  Crowley,  140  Cal.  141 
73  Pac.  820,  reversing  7  Cal.  Unrep 
Cas.  49,  70  Pac.  1024. 

9.  Parker  v.  Allen,  33  Tex.  Civ.  App 
206,  76  S.  W.  74;  Anderson  v.  Ander 
son,  122  Wis.  480,  100  N.  W.  829.  See 
7  Standard  Proc.  951. 

fa]  Allegations  Held  Sufficient. 
Collins  V.  O'Laverty,  136  Cal.  31,  68 
Pac.  327. 
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II.  QUESTIONS  FOR  JURY.^"  —  Whether,  at  the  time  of  com- 
mitting- a  crime,  the  defeiulaiit  had  the  mental  capacity  to  entertain 
a  criminal  intent,  is  a  question  for  the  jury/^  The  determining  of  the 
intent  accompanying  the  doing  of  an  act  is  one  for  the  jury,  UDon  a 
view  of  all  the  facts  of  the  case."    The  absence  of  a  rational  motive 


10.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

Insanity  as  a  question  for  jury,  see 
13  Standard  Proc.  625. 

11.  Ala. — Howard  v.  State,  172  Ala, 
402,  55  So.  255,  34  L.  R.  A.  (N.  S.) 
990.  Cal. — People  v.  Easton,  148  Cal. 
50,  82  Pae.  840;  People  r.  Niliell,  144 
Cal.  200,  70  Pae.  916;  People  v.  Hill, 
3  23  Cal.  47,  55  Pae.  692;  People  v. 
Phelan,  93  Cal.  Ill,  28  Pae.  855.  D.  0. 
Snell  r.  United  States,  16  App.  Cas. 
501.  la. — State  r.  Grendahl,  131  Iowa 
602,  109  N.  W.  121.  Ky.— Mcarns  v. 
Com.,  164  Ky.  213,  175  S.  W.  355.  Mich. 
People  V.  Cummins,  47  Mich.  334,  11 
N.  W.  184,  Neb.— Latimer  i'.  State,  55 
Neb.  609,  76  N.  W.  207,  70  Am.  St. 
Eep.  403.  Nev, — State  v.  Casey,  34 
Nev.  154,  117  Pae.  5.  N.  H.— State 
V.  Jones,  50  N.  H.  369,  9  Am.  Rep. 
242;  State  v.  Pike,  49  N.  H.  399,  6 
Am.  Rep.  533.  N.  Y,— People  v.  Web- 
ster, 59  Hun   398,  13  N.  Y.   Supp.  414, 

36  N.  Y.  St.  834.  N.  C— State  v.  Jones, 
126  N.  C.  1099,  36  S.  E.  38.  Okla. 
Turner  v.  Territory,  11  Okla.  660,  69 
Pae.  804;  Adair  ;;.  State,  6  Okla.  Crim. 
2S4,  118  Pae.  416.  Pa,— MeGinnis  v. 
Com.,  102  Pa.  66.  S.  0.— State  i;.  Stark, 
]  Strobh.  479.  Tex. — Harkness  V.  State 
(Tex.  Crim.),  28  S.  W.  476. 

12.  U,  S, — Cook  V.  United  States, 
159  Fed.  919,  87  C.  C.  A.  99;  United 
States  r.  Houf^hton,  14  Fed.  544;  United 
States  V.  Smith,  1  Sawy.  277,  27  Fed. 
Cas.  No.  16,341.  Ala. — Crenshaw  v. 
State,  153  Ala.  5,  45  So.  631;  Verberg 
V.  State,  137  Ala.  73,  34  So.  848,  97 
Am.  St.  Rep.  17;  Fonville  v.  State,  91 
Ala.  39,  8  So.  688;  Kina  v.  State,  90 
Ala.  612,  8  So.  856;  MeMullen  v.  State, 
53  Ala.  531;  Coe  r.  Knicht's  Admr.,  49 
Ala.  173;  Conner  v.  Allen,  33  Ala.  515. 
Cal.— People  r.  Landman,  103  Cal.  577, 

37  Pae.  518;  People  v.  Mize,  80  Cal. 
41,  22  Pae.  80;  People  v.  Bowman,  24 
Cal.  App.  781,  142  Pae.  495;  People 
V.  Chutuk,  18  Cal.  App.  768,  124  Pae. 
566.  Colo.— Wechter  r.  People,  53  Colo. 
89,  124  Pae.  183;  Younjj  v.  People,  47 
Colo.  352,  107  Pae.  274;  Horton  v.  Peo- 
ple, 47  Colo.  252,  107  Pa-^.  257.  Conn. 
Meriden   Trust   &   Safe   Deposit   Co.  v. 
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Miller,  88  Conn,  157,  90  Atl.  228; 
Quinebaug  Bank  v.  Brewster,  30  Conn. 
559.  D,  C, — Marche  ';.  Johnson,  37  App. 
Cas.  36.  Fla.— McNair  v.  State,  61  Fla, 
35,  55  So.  401.  Ga.— Delk  v.  State,  135 
Ga.  312,  69  S.  E.  541,  Ann.  Cas.  1912A, 
105;  Russell  V.  State,  68  Ga.  785;  Par- 
sons V.  State,  16  Ga.  App.  212,  84  S.  E. 
974;  Cosper  v.  State,  13  Ga.  App.  301, 
79  S.  E.  94;  Johnson  v.  State,  9  Ga. 
App.  409,  71  S.  E.  507,  111.— Iroquois 
Furnace  Co.  v.  Ross,  76  111.  App.  549, 
Ind.— Kunkle  r.  State,  32  Ind.  220;  In- 
diana &  I.  Cent.  Rv.  Co.  v.  Cavett, 
12  Ind.  316.  la,— State  v.  Geier,  111 
Iowa  706,  83  N.  W.  718;  Murphy  v. 
Murphv,  95  Iowa  271,  63  N.  W.  697, 
Ky,— Com.  v.  Wiggins,  165  Ky.  73,  176 
S.  W.  946;  Keeton  v.  Com.,  92  Ky, 
522,  18  S.  W.  359;  Bush  v.  Com.,  78 
Ky.  268;  Buckner  v.  Com.,  14  Bush 
601;  Farris  v.  Com.,  14  Bush  362.  Me. 
Burnham  v.  Toothaker,  19  Me.  371; 
Locke  V.  Brown,  14  Me,  108.  Mass. 
Com.  I'.  Hagenlock,  140  Mass.  125,  3 
N.  E.  36.  Mich,— Parnell  v.  Pungs,  190 
Mich.  638,  157  N.  W.  357;  Hough  v. 
Comstock,  97  Mich.  11,  55  N.  W.  1011. 
Minn. — State  v.  Dineen,  10  Minn.  "407. 
Mo.— State  v.  Hyde,  234  Mo.  200,  136 
S.  W.  316,  Ann.  Cas.  1912D,  191; 
State  V.  Ruck,  194  Mo.  416,  92  S.  W. 
706;  State  r.  Allen,  22  Mo.  318.  Mont, 
State  r.  Howard,  30  Mont.  518,  77  Pae. 
50.  Neb. — Kennison  r.  State,  80  Neb. 
688,  115  N.  W.  289;  Continental  Lum- 
\'Cv  Co.  V.  IMunshaw  S:  Co.,  77  Neb.  456, 
109  N.  W.  760;  Lano-an  r.  Whalen,  67 
Neb.  299,  93  N.  W.  393;  Ward  V.  State, 
58  Neb.  719,  79  N.  W.  725.  N.  H. 
State  V.  Newman,  74  N.  H.  10,  64 
Atl.  761;  Walker  r.  Wotherbee,  65  N. 
H.  656,  23  Atl.  621;  Closson  V.  Mor- 
rison, 47  N.  H.  482,  93  Am.  Dec.  459, 
N,  J. — Grover  r.  Bruere,  9  N.  J.  L. 
319.  N.  Y.— People  r.  Chiaro,  200  N, 
Y.  316,  93  N.  E.  '931;  People  r.  Flack, 
125  N.  Y.  324.'  26  N.  E.  267.  11  L.  R. 
A.  807;  Gansbere  r.  Sagemohl,  67  App. 
Div.  5.54,  73  N.  Y.  Supp.  984;  People 
r.  Utter.  44  Barb.  170;  People  r.  Teal, 
1  Whoel.  Crim.  Cas.  199;  Miorsch  v. 
Bivin,  67  Hun  649.  22  N.  Y.  Supp.  135; 
Andrews  v.  New  Jersey  Steamboat  Co., 
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for  the  oorrmiission  of  a  erime  is  a  matter  for  consideration  by  the 
jury  in  favor  of  the  innocence  of  the  defendant/^  It  is  for  the  jury  to 
determine  whether  representations  were  made  with  an  intent  to  de- 
fraud.^^  Where  the  evidence  is  entirely  inadequate  to  establish  the 
defense  of  insanity  or  other  mental  incapacity,  the  court  should  with- 
draw it  from  the  consideration  of  the  jury.^^ 

III.  INSTRUCTIONS.!"  — Where  intent  is  in  issue,  the  court 
should  properly  instruct  the  jury,  to  aid  them  in  determining  the  in- 
tent accompanying  the  doing  of  the  act,^^  and  if  the  offense  is  one  re- 


23  Hun  545.  N.  C— State  v.  Kale,  124 
N.  C.  816,  32  S.  E.  892;  State  v.  Jour- 
nigan,  120  N.  C.  568,  26  S.  E.  696. 
Ohio. — Beaudien  v.  State,  8  Ohio  St. 
634;  Nichols  r.  State,  8  Ohio  St.  435. 
Okla. — Walrus   Mfg.    Co.    v.    McMehen, 

39  Okla.  667,  136  Pac.  772,  51  L.  R.  A. 
(N".  S.)  1111,  Pa.— Com.  V.  Chapler, 
228  Pa.  630,  77  Atl.  1013,  34  L.  E.  A. 
(N.  S.)  74;  Com.  v.  Mandela,  48  Pa. 
Super.  56.  S.  C. — Riordan  v.  Doty,  56 
S.  C.  Ill,  34  S.  E.  68;  Piedmont  Mfg. 
Co,  V.  Columbia  &  Greenville  R.  Co., 
19  S.  C.  353;  Herriott  v.  State,  1  Mc- 
Mull.  126.     S.  D.— State  v.  Pock,  35  S. 

D.  393,  152  N.  W.  507;  State  v.  Shan- 
ley,  20  S.  D.  18,  104  N.  W.  522.  Tex. 
Price  V.  State,  60  Tex.  Crim.  91,  131 
S.  W.  319;  Copeland  v.  Porter  (Tex. 
Civ.  App.),  169  S.  W.  915;  Drake  v. 
State,  29  Tex.  App.  265,  15  S.  W.  725; 
Hailes  v.  State,  15  Tex.  App.  93.  Utah. 
State  V.  Gillies,  40  Utah  541,  123  Pac. 
93,  43  L.  R.  A.  (N.  S.)  776.  Wash. 
State  V.  Marfaudille,  48  Wash.  117,  92 
Pac.  939.  14  L.  R.  A.  (N.  S.)  346. 
W.  Va.— State  v.  Legg,  59  W.  Va,  315, 
53  S.  E.  545,  3  L.  R.  A.  (N.  S.)  1152; 
State   r.   Tavlor,   57   W.   Va.   228,   50   S. 

E.  247;   State  v.  Young,  50  W.  Va.  96, 

40  S.  E.  334,  88  Am.  St.  Rep.  846.  Wis. 
Carson  v.  Milwaukee  Produce  Co.,  133 
Wis.  85,  113  N.  W.  393.  Can.— The 
King  V.  Hoo  Sam,  5  Sask.  L.  180;  Reg. 
V.  Gibbons,  12  Manitoba  154;  Gilpin  v. 
Eoval  Canadian  Bank,  27  U.  C.  Q.  B. 
31 6. 

Conduct  Relating  to  Animals. — In 
prosecution  for  injuring  or  killing  ani- 
mals, see  1  Standard  Proc.  974;  under 
an  indictment  charging  the  driving  of 
snimals  from  a  range  or  pasture,  see 
]    Standard  Proc.  976. 

Alienation  of  affections,  see  1  Stand- 
ard Proc.  783. 

In  homicide  cases,  see  11  Standard 
Proc.  643,  644. 

Intention  to  abandon  homestead  as 


one   for  jury,   see   11    Standard   Proc. 
465. 

13.  U.  S.— Schmidt  v.  United  States, 
133  Fed.  257,  66  C.  C.  A.  389.  Cal. 
People  V.  Ah  Fung,  17  Cal.  377.  Ga. 
Harris  v.  State,  17  Ga.  App.  723,  88 
S.  E.  121.  Mo.— State  v.  Santino,  186 
S.  W.  976;  State  v.  Aitken,  240  Mo. 
254,  144  S.  W.  499;  State  v.  Foley,  144 
Mo.  600,  46  S.  W.  733.  Pa.— McLain  v. 
Com.,  99  Pa.  86.  S.  C— State  v.  Mc- 
intosh, 39  S.  C.  97,  17  S.  E.  446;  State 
V.  Coleman,  20  S.   C.  441. 

See  6  Ency.  op  Ev.  653,  713,  et  seq. 

[a]  "Strong"  or  "Weak"  Infer- 
ence.— Whether  or  not  the  inference 
arising  from  the  proof  of  the  absence 
of  motive  is  strong  or  weak  in  the  par- 
ticular case  is  a  matter  within  the  sole 
province  of  the  jury.  State  v.  Johnson, 
139  La.  829,  72 'So.  370. 

Motive  as  question  for  jury  in  homi- 
cide cases,  see  11  Standard  Proc.  643. 

14.  See  10  Standard  Proc.  61. 

15.  State  r.  Morledge,  164  Mo.  522, 
65  S.  W.  226. 

16.  Instructions  as  to  insanity  where 
pleaded  as  defense  in  criminal  cases, 
see  13  Standard  Proc.   626. 

Instructions  as  to  intent  in  homicide 
cases,  see  11  Standard  Proc.  655. 

17.  Ala.— McMullen  v.  State,  53  Ala. 
531,  Cal.— People  v.  McRoberts,  1  Cal. 
App.  25,  81  Pac.  734.  Conn.— State  v. 
Cabaudo,  83  Conn.  160,  76  Atl.  42.  Ga. 
Washington  r.  State,  138  Ga.  370,  75 
S.  E.  253;  Mangham  v.  State,  11  Ga. 
App.  427,  75  S.  E.  512.  111.— People  v. 
Barrett,  261  111'.  232,  103  N.  E.  969. 
la.— State  r.  Carmean,  126  Iowa  291, 
102  N.  W.  97;  State  v.  Smith,  102  Iowa 
656,  72  N.  W.  279.  Minn.— State  v. 
Dineen,  10  Minn.  407.  Mo. — State  ?'. 
DeVall,  157  Mo.  App.  587,  138  S.  W.  667, 
instruction  held  sufficient.  Neb. — Mau- 
der  V.  State,  97  Neb.  380,  149  N.  W. 
800.  N.  H.— State  v.  Newman,  74  N. 
H.  10,  64  Atl.  761.  Pa.— Com.  v.  Beck- 
with,  27  Pa.  Co.  Ct.  481.     S.  C— State 
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quiring  the  establishment  of  a  felonious  intent,  an  instruction  given 
which  ignores  such  intent  is  erroneous.'**  But  the  court  must  not  in- 
vade the  province  of  the  jury  and  determine  the  intent  accompanying 
the  aet,'^  or,  in  some  jurisdictions,  charge  in  such  a  way  as  to  indicate 
his  opinion  thereon.-"  The  court  should  instruct  the  jury  as  to  the 
bearing  that  the  intoxication  of  the  defendant  has  upon  the  question 
of  liis  guilt,  where  the  evidence  shows  that  he  was  intoxicated  at  the 
time  of  the  commission  of  the  offense,-^  but  in  the  absence  of  a  request 


r.  Llovd,  85  S.  C.  73,  67  S.  E.  0.  Tex. 
Dowling  r.  State,  63  Tex.  Criin.  3GG, 
140  S.  W.  224;  McDowell  v.  State,  55 
Tex.  Criin.  596,  117  S.  W.  831;  Crow  V. 
State,  55  Tex.  Crim.  200,  116  S.  W.  52. 
Utah.— State  v.  Gillies,  40  Utah  541, 
123  Pae.  93,  43  L.  R.  A.  (N.  S.)  776. 
W.  Va.— State  v.  Legg,  59  W.  Va.  315, 
53  S.  E.  545,  3  L.  R.  A.  (N.  S.)  1152; 
State  V.  Taylor,  57  W.  Va.  228,  50  S. 
E.  247. 

[a]  No  written  request  for  instruc- 
tion upon  the  question  of  intent  is  nec- 
essary, where  intent  is  an  essential  in- 
gredient of  the  crime.  Porter  v.  State, 
6  Ga.  App.  770,  65  S.  E.  814.  See  13 
Standard  Proc.  718. 

[b]  As  to  Sufficiency  of  Evidence. 
An  instrut'tion  to  the  effect  that  the 
intent  of  a  criminal  act  need  not  be 
shoAvn  by  direct  proof,  but  may  be  in- 
ferred from  what  the  party  does  and 
says,  and  from  all  the  circumstances 
and  acts  accompanying  the  crime,  is 
proper.  State  v.  Woodward,  84  Iowa 
172,  50  N.  W.  885. 

fc]  Heat  of  Passion. — An  instruc- 
tion is  proper  which  charges  the  .lury 
that  "when  the  mortal  blow,  though 
unlawful,  is  struck  in  the  heat  of  pas- 
sion, excited  by  a  quarrel,  sudden  and 
of  sufficient  violence  to  amount  to  ade- 
quate provocation,  the  law,  out  of  for- 
bearance for  the  weakness  of  human 
nature,  will  disregard  the  actual  in- 
tent, and  will  reduce  the  offense  to 
manslauf,fhter;  in  such  case,  although 
the  intent  to  kill  exists,  it  is  not  that 
deliberate  and  malicious  intent  which 
is  an  essential  element  in  the  crime  of 
murder."  People  v.  Chutuk,  18  Cal. 
App.  768,  124   Pac  .'66. 

Duty  to  give  instruction  as  to  malice 
in  suit  against  parent  for  alienating  af- 
fections of  spouse,  see  1  Standard 
Proc.  783;  in  homicide  cases,  see  11 
Standard  Proc.  650.  As  to  necessity 
of  charging  on  intent  in  action  of  fraud 
and   deceit,   see   10  Standard  Proc.   64. 

18.     Cal. — People  v.  Jenkins,  16  Cal. 
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431.  Ga. — Davis  v.  State,  7  Ga.  App. 
332,  66  S.  E.  960.  111.— People  v.  Leiter, 
143  111.  App.  350;  Lane  v.  People,  142 
111.  App.  571.  Mo. — State  r.- Graves, 
185  Mo.  713,  84  S.  W.  904;  State  r.  Mc- 
Lain,  159  Mo.  340,  60  S.  W.  736;  State 
r.  O'Connor,  105  Mo.  121,  16  S.  W. 
510.  Mont.— State  t:  Allen,  34  Mont. 
403,  S7  Pac.  177;  State  r.  Green,  15 
Mont.  424,  39  Pac.  322.  W.  Va.— State 
r.  McCov,  63  W.  Va.  69,  59  S.  E.  758; 
State  V.  Da\is,  58  W.  Va.  94,  51  S.  E. 
230. 

19.  Crenshaw  v.  State,  153  Ala.  5, 
45  So.  631;  State  r.  Pilling,  53  Wash. 
464,  102  Pae.  230,  132  Am.  St.  Rep. 
1080. 

[a]  Intent  and  Malice  for  Jury. 
The  court  slunild  iTistruft  Ihc  jury  that 
the  intent  of  the  accused  and  the  ques- 
tion of  malice  are  for  them  to  deter- 
mine. Young  V.  People,  47  Colo.  352, 
107  Pac.  274. 

20.  See  State  v.  Barbee,  92  N.  C. 
820,  and  13  Standard  Proc.  829,  et  seq. 

21.  Ala.— Winter  v.  State,  123  Ala. 
1,  26  So.  949;  Whitten  r.  State,  115  Ala. 
72,  22  So.  483;  King  v.  State,  90  Ala. 
612,  8  So.  856.  Ark.— White  r.  State, 
74  Ark.  491,  86  S.  W.  296.  Cal.— Peo- 
ple r.  Griffith,  146  Cal.  339,  SO  Pac.  68; 
People  V.  Hill,  123  Cal.  47,  55  Pac.  692; 
People  V.  Phelan,  93  Cal.  Ill,  28  Pac. 
8no.  Conn.— State  r.  Fiske,  63  Conn. 
388,  28  Atl.  572.  Del.— State  r.  Truitt, 
5  Penne.  466,  62  Atl.  790.  Fla.— Gar- 
ver  r.  State,  28  Fla.  113,  9  So.  835,  29 
Am.  St.  Rep.  232.  Ga.— Jenkins  V. 
Slate.  93  Ga.  1,  18  S.  E.  992;  Hanvey 
r.  State,  68  Ga.  612.  El.— Bleich  v. 
People,  227  111.  80,  81  N.  E.  36.  Ind. 
Wagner  r.  State,  116  Ind.  181,  18  N. 
E.  833.  la.— State  r.  Bennett,  128  Iowa 
713,  105  N.  W.  324;  State  r.  Busse,  127 
Iowa  318,  100  X.  W.  536.  Kan.— State 
r.  White,  14  Kan.  538.  Ky.— Mearns 
r.  Com.,  164  Kv.  213,  175  S.  W.  3.^5; 
Kehoe  r.  Com.,  140  Kv.  400,  149  S.  W. 
818;  Shannnhan  r.  Cnni.,  8  Bush  463,  8 
Am.  Rep.  465;  Golliher  v.  Com.,  2  Duv. 
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for  such  an  instruction  it  has  been  held  no  error  if  the  court  fails  to 
give  it.^^ 

An  instruction  covering  intoxication  at  the  time  of  killing  as  a  de- 
fense is  properly  refused  where  the  evidence  fails  to  establish  intoxi- 
cation at  such  time.-^  Where  the  evidence  is  conflicting  as  to  whether 
the  defendant  was  intoxicated  at  the  time  of  the  commission  of  the 
offense,  an  instruction  is  proper  which  charges  that  if,  from  the  evi- 
dence, the  jury  has  a  reasonable  doubt  that  he  was  sufficiently  sober 
to  form  the  intent  necessary  to  constitute  the  offense,  they  cannot  find 
him  guilty,^*  and  so  where  defendant  has  taken  a  drug  which  renders 


163,  87  Am.  Dee,  493.  Neb.— Clark  v. 
State,  32  Neb.  246,  49  N.  W.  367.  N.  M. 
Territory  v.  Franklin,  2  N.  M.  307. 
Ohio.— Nichols  r.  State,  8  Ohio  St.  435. 
Ore. — State  v.  Hansen,  25  Ore.  391,  35 
Pac.  976,  36  Pae.  296.  Teiin.— Stuart 
V.  State,  1  Baxt.  178.  Tex. — Delgado 
V.  State,  34  Tex.  Grim.  157,  29  S.  W. 
1070;  Erwin  V.  State,  10  Tex.  App.  700. 
Wis.— Cross  V.  State,  55  Wis.  261,  12 
N.  W.  425. 

'  [a]  Limitation  on  Instruction. — The 
fact  of  intoxication  alone  is  not  con- 
clusive against  the  existence  of  a  fel- 
onious intent  and  the  court  should  not 
go  further  in  its  instruction  than  to 
state  to  the  jury  that  drunkenness  is 
one  of  the  circumstances  tending  to 
show  the  state  of  defendant's  mind 
and  thus  bearing  upon  the  question  of 
the  presence  or  absence  of  an  intent  to 
take  life.     State  v.  White,  14  Kan.  538. 

[b]  Illustrations. — Cautionary  In- 
struction.— "Although  voluntary  intox- 
ication constitutes  neither  excuse  for 
nor  palliation  of  crime,  yet  in  cases 
■where  a  specific  or  particular  intent 
and  purpose  is  an  essential  or  constitu- 
ent element  of  the  offense,  intoxication, 
even  though  voluntary,  becomes  a  mat- 
ter for  consideration,  and  is  competent 
evidence  on  the  question  whether  by 
reason  thereof,  the  defendant  was  cap- 
able of  forming  or  entertaining  such 
an  intent  or  purpose  at  the  time  the 
act  was  perpetrated.  Evidence  of  in- 
toxication, however,  should  always  be 
received  with  great  caution  and  care- 
fully examined  in  connection  with  the 
other  proven  circumstances."  State 
V.  Truitt,  5  Penne.  (Del.)  466,  62  Atl. 
790;  State  v.  Di  Guglielmo,  4  Penne. 
(Del.)  336,  55  Atl.  350. 

22.  Curtis  r.  State,  97  Neb.  397,  150 
N.  W.  264;  Barr  v.  State,  45  Neb.  458, 
63  N.  W.  856. 

[a]    Where  the  court  gives  general 

49 


instructions  as  to  what  force  should  be 
given  to  the  fact  of  drunkenness  of  the 
defendant  at  the  time  of  the  offense, 
no  more  definite  instructions  need  be 
given  in  the  absence  of  a  request  to 
instruct  more  fully  and  particularly 
upon  the  subject.  Cross  v.  State,  55 
Wis.  261,  12  N.   W.  425. 

23.  Cal,— People  v.  Kloss,  115  Cal. 
567,  47  Pac.  459,  D.  C— Snell  v.  Uni- 
ted States,  16  App.  Cas.  501.  lU. 
Jamison  v.  People,  145  111.  357,  34  N. 
E.  486;  Montag  v.  People,  141  111.  75, 
30  N.  E.  337.  Mich.— People  v.  Kirk, 
151  Mich.  253,  114  N.  W.  1023.  Tex. 
Stokes  V.  State  (Tex.  Grim.),  70  S.  W. 
95;  Howard  v.  State,  37  Tex.  Grim. 
494,  36  S.  W.  475,  66  Am,  St.  Eep.  812; 
Gonzales  v.  State,  31  Tex.  Grim.  508, 
21  S.  W.  253;  Deeper  v.  State,  29  Tex. 
App.  63,  14  S.  W,  398, 

[a]  Where  the  evidence  showed  the 
fact  that  defendant  had  been  drinking 
but  did  not  show  that  his  drunkenness 
was  of  such  a  character  as  to  render 
him  incapable  of  forming  the  criminal 
requisite  intent,  does  not  render  it  er- 
ror for  the  court  to  refuse  to  charge 
on  such  a  state  of  case.  Berry  v.  State, 
46  Tex.  Grim.  420,  80  S.   W.  630. 

24.  Ala.— Whitten  v.  State,  115  Ala. 
72,  22  So,  483;  overruling  Fonville  V. 
State,  91  Ala,  39,  8  So.  688,  reasonable 
doubt  not  sufficient  to  warrant  such  in- 
struction. Conn. — State  v.  Fiske,  63 
Conn.  388,  28  Atl.  572,  Ore,— State  v. 
Hansen,  25  Ore.  391,  35  Pac.  976,  36 
Pac.  296. 

fa]  Intoxication  Where  Intent  Is 
Element. — ^"  Intoxication  is  no  defense 
or  excuse  for  crime,  but  in  certain 
cases,  where  a  specific  intent  is  an  ele- 
ment in  the  offense,  the  fact  of  intox- 
ication, if  shown,  is  to  be  considered. 
If  it  appears  from  the  evidence  that 
the  prisoner  was  intoxicated  at  the 
.  time,  and  if  you  find  that  his  state  of 
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him  inenpa])lp  of  ooinprohondinf^  the  criminal  character  of  his  aet.-' 
The  court  m-ed  not  instruct  the  jury  as  to  the  motive  defendant  had  in 
committing  a  crime."  Where,  however,  the  proof  shows  facts  from 
wliich  an  absence  of  motive  might  be  inferred,  it  becomes  necessary 
for  the  court  to  charge  that  such  absence  of  motive  is  a  circumstance  to 
be  considered  in  favor  of  the  accused,"  but,  as  the  absence  of  motive 
only  bears  on  the  question  whetiier  defendant  committed  the  crime, 
where  the  undisputed  evidence  shows  that  defendant  did  commit  the 
crime,  tliere  is  no  error  in  refusing  to  instruct  tlie  jury  that  such  fact 
should  be  considered.-^  The  propriety  of  charging  upon  nuilice  de- 
pends almost  entirely  upon  how  far  malice  is  considered  a  question  of 
law  or  fact.-®  Of  course  in  so  far  as  malice  is  a  question  of  fact  it  is 
error  to  instruct  that  it  does  or  does  not  exist.^"  In  other  words  care 
must  be  observed  to  distinguish  between  charging  the  existence  of 
malice  and  charging  the  jury  that  they  may  infer  malice  from  the 
existence  of  certain  facts  if  they  find  them  to  exist." 


intoxication  was  such  that  he  had  so 
far  lost  his  intelligence  and  his  reason 
and  faculties  that  you  have  a  reason- 
able doubt  whether  he  was  able  to 
form  and  have  a  purpose  to  kill,  or  to 
know  what  he  was  doing,  then  you 
should  find  him  not  guilvv  of  intent  to 
kill."  8tate  V.  Fiske,  63  Conn.  388,  28 
Atl.    572. 

25.  State  v.  Rippy,  104  N.  C.  752, 
]0  S.   E.  259. 

26.  State  r.  Santino  (Mo.),  186  S. 
VV.  976;  State  v.  Aitken,  240  Mo.  254, 
144  S.  \V.  499;  State  );.  Turner,  143 
N.   C.   641,   57   S.   E.    158. 

Instructions  as  to  motive  in  homicide 
cases,  sec   11  Standard  I'koc.  658. 

fa]  If  an  instruction  in  this  regard 
Is  given  on  behalf  of  the  state,  a  con- 
\crsp  instruction  must  be  given  for  the 
defendant.  State  v.  Santino  (Mo.),  186 
S.  W.  976;  State  v.  Aitken,  240  Mo. 
254,  144  S.  W.  499;  State  r.  Harris,  232 
Mo.  317,  1.74  S.  W.  535. 

27.  La.— State  v.  Johnson,  139  La. 
829,  72  So.  370.  Mo. — State  r.  Santino, 
186  S.  \V.  976.  Va. — Vaughan  r.  Com., 
85   Va.    671.    '■<    S.    E.    584. 

\a]  Xiimitation  of  Instruction.  — 
Whether  the  inference  arising  from 
the  proof  of  the  absence  of  motive  is 
strong  or  weak,  being  a  question  ex- 
clusively for  the  jury  (see  supra,  II) 
the  court  must  not  add  to  his  charge 
that  such  absence  of  motive  is  a 
"strong"  circumstance  of  innocence. 
State  V.  Johnson,  139  La.  829,  72  So. 
370. 

Absence  of  motive  as  a  question  of 
fact   fi»r   the  jury,  see  supra,  II. 
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28.  Schmidt  v.  United  States,  133 
Fp.1.   257,  66  0.  C.  A.  389. 

29.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

30.  Stewart  v.  Souneborn,  98  U.  S. 
187,  25  L.  ed.  116;  Moody  v.  Deutsch, 
85   Mo.   237. 

[a]  The  court  has  no  right  to  take 
the  question  of  malice  from  the  jury 
in  an  action  for  malicious  prosecution. 
IU._Hirsch  V.  Feeney,  83  111.  548.  la. 
Hidy  r.  Murray,  101  Iowa  65,  69  N.  W. 
1138.  Mass. — Ellis  r.  Simonds,  168 
Mass.  316,  47  N.  E.  116.  N.  Y.— Thorp 
V.  Carvalho,  14  Misc.  554,  36  N.  Y. 
Supp.  1.  Pa.— Bitter  v.  Ewing,  174  Pa. 
341,  34  Atl.  584, 

31.  Jenkins  r.  State,  82  Ala.  25,  2 
So.   150. 

[a]  "Instead  of  telling  thorn  that 
ii;  certain  cases  malice  is  a  question 
of  law,  and  it  will  not  be  necessary  for 
them  to  determine  it,  they  should  bo 
told  in  what  cases  the  statute  says 
malice  shall  be  implied,  and  left  to 
make  or  draw  the  inference  of  malice 
for  themselves  as  a  logical  dediiction 
from  the  evidence."  Jabich  v.  People, 
58   Colo.    175,   1-13   Pac.    1092. 

[b]  Applied  in  a  Suit  for  Malicious 
Prosecution. — Smith  r.  King,  62  Conn. 
515,  26  .\tl.  1059.  See  also:  N.  C— B«M1 
1.  Pearcv,  27  N.  C.  S3.  Ore.— Gee  r. 
Culver.  12  Ore.  228,  fi  Pac.  775.  Pa. 
Mc-Claffertv  r.  Philp,  151  Pa.  86,  21 
Atl.  1042."  Tenn.— Greer  v.  Whitfield. 
4  Lea  85.  Tex. — Riering  V.  Galveston 
First  Nat.  Bank,  69  Tex.  599,  7  S.  W. 
90. 
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Where  murder  is  charged,  the  court  should  instruct  the  jury  that 
they  must  believe  beyond  a  reasonable  doubt  that  the  defendant  killed 
the  person  slain  with  malice  aforethought,^^  and  if  no  malice  is  shown, 
the  court  should  charge  on  manslaughter.^-  The  judge  should  define 
the  terms  "malice"  and  "malice  aforethought,"^*  although  some 
courts  hold  that  it  is  safer  for  the  judge  not  to  attempt  to  define  malice 
in  any  case,  in  his  instructions  to  the  jury,  as  such  instruction  is 
more  apt  to  mislead  than  enlighten  the  jury.^^  As  in  other  cases  specific 
evidence  bearing  on  malice  must  not  be  singled  out  and  commented 
upon.^*' 

In  an  action  on  a  contract  wherein  the  defendant  sets  up  mental 
incapacity  to  make  a  contract,  the  court  should  instruct  the  jury  as  to 
the  capacity  requisite  to  making  a  contract,^'^  and  if  the  mental  capac- 
ity is  partial,  the  jury  may  be  instructed  to  consider  that  fact,  to 
determine  whether  the  defendant  might  not  be  more  easily  deceived 
than  a  person  of  strong  mind.^^  Generally  the  jury  may  properly  be 
instructed  that  one  is  presumed  to  have  intended  the  natural  and 
probable  consequences  of  his  purposed  or  deliberate  acts,^^  but  accord- 
ing to  other  authorities  it  is  only  proper  to  tell  the  jury  they  may  draw 
that  inference.**'  It  has  been  held  that  the  jury  should  be  cautioned  as 
to  the  limitations  upon  the  rule  admitting  evidence  of  other  acts  and 
crimes  as  creating  inferences  of  intent,*^  at  least  upon  request  so  to 
do,*^  but  in  applying  the  rule  one  must  distinguish  between  evidence 


32.  See  11  Standard  Proc.  659. 

33.  See  11  Standard  Proc.  659, 

34.  See  11  Standard  Proc.  660. 

35.  Bush  V.  Com.,  78  Ky.  268. 

36.  Com.  V.  Borasky,  214  Mass.  313, 
101  N.  E.  377. 

37.  Normau  v.  Georgia  Loan  &  Tr. 
Co.,  92  Ga.  295,  18  S.  E.  27. 

38.  Galpin  v.  Wilson,  40  Iowa  90. 

39.  Del.— State  v.  Truitt,  5  Penne. 
466,  62  Atl.  790.  la.— State  v.  Ben- 
nett, 128  Iowa  713,  105  N.  W.  324; 
State  V.  Busse,  127  Iowa  318,  100  N. 
W.  536;  State  v.  Shelledy,  8  Iowa  477. 
Mass.— Com.  v.  "Webster,  5  Cush.  295, 
52  Am.  Dec.  711.  Miss.— Whitton  v. 
State,  37  Miss.  379.  Mo.— State  v.  Wis- 
dom, 84  Mo.   177. 

[a]  Instructions  Held  Proper. — (1) 
"Every  person  is  presum.ed  to  intend 
what  his  acts  indicate  his  intention  to 
have  been,"  is  not  erroneous  as  part 
of  a  charge.  Nor  are  the  words  "un- 
less the  defendant  can  show  that  his 
intention  was  other  than  his  acts  in- 
dicated the  law  will  not  hold  him  guilt- 
less." People  r.  Langton,  67  Cal.  427. 
7  Pac.  843.  (2)  "Every  man  is  pre- 
sumed to  be  sane,  and  to  intend  the 
natural  qnd  ordinary  consequences  of 
his  acts,"  was  conceded  to  be  proper 
in  Greenlcy  v.  State,  60  Ind.  141.     (3) 


So  in  a  prosecution  for  willful  and 
malicious  mischief  an  instruction  was 
upheld  which  read:  "If  you  find  that 
the  injury,  if  any,  was  inflicted  by  the 
defendant  willfully  and  wantonly,  and 
without  any  reasonable  excuse  being 
shown  therefor,  then  the  law  will  imply 
malice. ' '  State  v.  Williamson,  68  Iowa 
351,  27  N.  W.  259. 

40.  Ogletree  v.  State,  28  Ala.  693; 
People  r.  Willett,  36  Hun   (N.  Y.)   500. 

[a]  The  presumption  "is  not  one 
of  law  to  be  applied  by  the  court,  but 
of  fact  to  be  weighed  by  the  jury." 
Rogers  r.  Com.,  96  Ky.  24,  27  S.  W. 
813. 

[b]  Instruction  In  Words  of  Statute 
Held  Erroneous. — It  is  error  to  charge 
in  the  words  of  the  statute  (Pen.  Code, 
art.  50)  "the  intention  to  commit  an 
offense  is  presumed  whenever  the 
means  used  is  such  as  would  ordinarily 
result  in  the  commission  of  the  for- 
bidden act."  Black  v.  State,  18  Tex. 
App.  124,  citing  many  cases.  Compare 
Burnev  v.  State,  21  Tex.  App.  565,  1 
S.  W.  458. 

41.  Barton  v.  State,  28  Tex.  App. 
483,  13  S.  W.  783;  Burks  v.  State,  24 
Tex.  App.  326,  6  S.  W.  300. 

42.  State  v.  Savage,  36  Ore.  191,  60 
Pac.  610,  61  Pac.  1128. 
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so"^clniitted  and  that  which  is  part  of  the  res  gestae." 


43.  In  Martin  v.  Com.,  93  Ky.  189, 
19  S.  W.  580,  upon  a  trial  for  murder 
the  entire  record  of  defendant's  former 
tiial  for  robbery  having  been  read  for 
the  purpose  of  showing  that  the  motive 
^vas  revenge  on  deceased  at  whose  in- 
•stance  tlie  prosecution  for  the  robbery 
had  been  had,  the  court  said  the  jury 
should  be  "told  the  purpose  for  which 
the  evidence  is  to  be  considered  by 
them,"  but  in  Shipp  v.  Com,,  101  Ky. 


518,  41  S.  W.  856,  the  distinction  is 
made  that  while  it  might  have  been 
proper  in  a  prosecution  for  making  a 
false  entry  for  the  purpose  of  defraud- 
ing, to  inform  the  jury  at  the  time 
evidence  of  the  making  of  other  false 
entries  was  admitted  what  the  purpose 
of  such  evidence  was,  since  it  may  have 
been  done  in  furtherance  of  the  gen- 
eral design  to  defraud  and  hence  was 
a  part  of  the  res  gestae,  a  special  cau- 
tionarv   instruction  was  not  necessary. 


MENTAL  SUFFERING.  —  See   Injuries  to  Person  and  Property. 
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MESNE  PROFITS 

By  the  Editorial  Staff. 


I.  DEFINITION,  773 

II.  NATURE  OF  ACTION  FOR  MESNE  PROFITS,  774 
m.     NECESSITY  OF  SEPARATE  ACTION   775 

IV.  PARTIES  TO  ACTION,  776 

A.  Plaintiff,  IIQ 

B.  Defendant,  111 

V.  PLEADINGS  IN  ACTION  TO  RECOVER,  778 

A.  Petition,  Declaration  or  Complaint,  118 

B.  Answer,  780 

VI.  TRIAL,  780 

VII.  RJICEIVERSHIP,  780 

VIII.  DETERMINATION  OF  PROFITS,  781 

IX.  VERDICT,  781 

X.  JUDGMENT,  781 

CROSS-REFERENCES : 

Ejectment;  Use  and  Occupation; 

Trespass  To  Try  Title ;  Writ  of  Entry. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITION.  —  Mesne  profits  are  the  profits  or  other  pecun- 
iary benefits  which  one  who  dispossesses  the  true  owner  receives  be- 
tween disseizin  and  the  restoration  of  possession.^ 


1.  Nash  V.  Sullivan,  32  Minn.  189, 
20  N.  W.  144;  Leland  v.  Tousev,  6 
Hill   (N.  Y.)   328. 


[a]  Legislative  Definition.  — ' '  The 
rents  and  profits  or  the  value  of  the 
use  and  occupation  of  tie  real  property 
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II.     NATURE  OF  ACTION  FOR  MESNE  PROFITS. —  When  one 

porson  adversely  oceiipics  the  hiud  ol"  anulher,  tlie  remedy  at  eomraon 
law  is  an  action  of  trespass  for  mesne  profits,  after  a  reeovery  in  eject- 
ment.' Assumpsit  cannot  ordinarily  be  maintiuned,-'  thoujjfh  it  has 
been  held  that  when  a  tenant  holds  over  wrongfully  the  landlord  may 
bring  either  trespass  or  assumpsit."*  But  under  some  statutes'  the 
procedure  is  by  suggestion  of  claim  for  mesne  profits,  based  upon  a 


recovered,"  may  be  regarded  as  the 
legislative  definition  of  the  ancient 
technical  term,  mesne  profits.  Wallace 
V.  Berdcll,  101   N.  Y.   13,  3   N.  E.  769. 

[b]  Annual  Worth  and  Interest. 
The  possessor,  in  continuous  bad  faith, 
of  real  estate  which  the  true  owner  at 
last  recovers,  is  chargeable,  under  the 
claim  of  mesne  profits,  with  what  the 
premises  are  reasonably  worth  annual- 
ly, and  interest  thereon  to  the  time  of 
the  trial.  New  Orleans  v.  Gaines,  15 
Wall.  (U.  S.)   624,  21  L.  ed.  215. 

2.  U.  S.— Green  v.  Biddle,  8  Wheat. 
1,  76,  5  L.  ed.  547;  Boyd's  Lessee  v. 
Cowan,  4  Dall.  138,  1  L.  ed.  774; 
Schradsky  v.  Stimson,  76  Fed.  730,  22 
C.  C.  A."  515;  Battin  V.  Bigelow,  Pet. 
C.  C.  452,  2  Fed.  Gas.  No.  1108.  Ala. 
Henry  r.  Davis,  149  Ala.  359,  43  So. 
122;  Morris  V.  Beebe,  54  Ala.  300; 
White  V.  St.  Guirons,  Minor  331,  12 
Am.  Dec.  56.  CaJ. — Avery  r.  Superior 
Court,  57  Cal.  247.  Conn.— Trubee  v. 
Miller,  4S  Conn.  347,  355,  40  Am.  Rep. 
177.  Fla. — Ashmead  v.  Wilson,  22  Fla. 
255.  HI. — Einghouse  r.  Keener,  63  111. 
230.  Ind. — Huncheon  v.  Long,  25  Ind. 
App.  530,  58  N.  E.  563.  Ky.— Miller 
V.  National  Bank  of  Lancaster,  9  Ky. 
L.  Rep.  649.  Md.— Mitchell  v.  Mitchell, 
10  Md.  234;  West  v.  Hughes,  1  Har.  & 
J.  574,  2  Am.  Dec.  539.  Mass.— Emer- 
son V.  Thompson,  2  Pick.  473;  Cox  V. 
Callender,  9  Mass.  533.  Minn. — Nash 
r.  Sullivan,  32  Minn.  189,  20  N.  W.  144. 
Miss. — Dean  v.  Tucker,  58  Miss.  487, 
501;  Emrich  i;.  Ireland,  55  Miss.  390, 
399;  Davis  r.  Doe  ex  dcm.  Dclpit,  25 
Miss.  445.  N.  H. — Withington  v.  Corey, 
2  N.  H.  115.  N.  Y.— Wallace  r.  Bcr- 
dell,  101  N.  Y.  13,  3  N.  E.  769;  Thomp- 
son r.  Bower,  60  Barb.  463,  478;  Liv- 
ingston V.  Tanner,  12  Barb.  481.  N.  C. 
Den  (X  rjcm.  Blount  r.  Lunsford,  44  N. 
C.  401;  Miller  r.  Melchor,  35  N.  C.  439; 
Camp  r.  Hnmcsley,  33  N.  C.  211.  Pa. 
Parks  r.  Pcnnsvlvania  Clay  Co.,  60  Pa. 
Super.  574;  Konwn  r.  Mallissee,  57  Pa. 
Super.  592.  Tenn. — Avent  r.  Tlord,  3 
Head    458;     Poindexter    v.     Cherry,    4 
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Ycrg.  305.     Vt.— Walker  v.  Hitchcock, 
19  Vt.  634. 

[a]  Foundation  of  Action. — An  ac- 
tion for  mesne  profits  springs  from  a 
trespass  and  tortious  holding.  Roukous 
r.   De  Graft   (R.  T.),  99  Atl.  821. 

[b]  "The  theory  of  the  law  is  that, 
as  it  has  been  decided  that  the  defend- 
ant was  not  entitled  to  the  possession, 
his  interruption  of  the  possession  of 
the  plaintiff  was  tortious,  and,  in  con- 
templation of  law,  the  plaintiff  was  in 
possession  all  the  time.  That  being 
the  case,  he  has  the  right  to  maintain 
the  action  of  trespass,  just  as  if  he  had 
been  actually  in  possession  all  of  the 
time,  and  consequently  he  can  recover, 
not  only  for  rents,  or  mesne  profits, 
strictly  speaking,  but  for  an  injury  by 
waste  .or  otherwise,  which  would  be 
the  proper  subject  of  an  action  of  tres- 
pass." Henry  v.  Davis,  149  Ala.  359, 
43  So.   122. 

3.  Dean  r.  Tucker,  58  Miss.  487, 
501 ;  Poindexter  v.  Cherrv,  4  Yerg. 
(Tenn.)    305. 

4.  Keown  r.  Mallissee,  57  Pn.  Super. 
592.  See  generally  the  title  "Use  and 
Occupation." 

fa]  Assumpsit  or  Trespass. — (1)  In 
a  case  where  a  tenant  holds  over  the 
landlord  may  sue  in  assumpsit  for  the 
use  and  occupation,  or  treat  the  unlaw- 
ful act  of  the  tenant  as  a  trespass  and 
sue  for  the  mesne  profits;  the  purpose 
of  the  law  being  to  secure  substantial 
justice,  the  action  can  be  so  molded  re- 
ganlless  of  its  mere  technicalities.  If, 
however,  the  landlord  elects  to  regard 
the  tenant  as  a  trespasser,  he  cannot 
recover  in  assumpsit.  Keown  r.  Mal- 
lissee, 57  Pa.  Super.  592.  (2)  But  in 
a  case  of  pure  trespass  there  is  no 
choice;  the  action  is  trespass,  not  as- 
sumpsit. Brandmeier  r.  Pond  Creek  C. 
Co.,  229  Pa.  280,  78  Atl.  273. 

5.  Duncan  r.  Journey,  137  111.  App. 
568;  Snow  r.  McCormick,  43  111.  App. 
537;  Noble  v.  Fairs,  58  Mich.  637,  2f> 
N.  W.  157.  See  generally  the  title 
"Use  and  Occupation." 
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judgment  in  ejectment,  which  is  in  effect  assumpsit  for  use  and  occu- 
pation. 

Equity  has  been  held  to  have  concurrent  jurisdiction  with  law,®  but 
usually  a  suit  in  equity,  following  ejectment,  is  proper  only  when  the 
right  to  mesne  profits  involves  an  equity  for  which  there  is  no  ade- 
quate remedy  at  law/^ 

III.  NECESSITY  OF  SEPARATE  ACTION.  —  Before  bringing 
the  action  for  mesne  profits,  it  is  necessary  at  common  law,^  and  under 


[a]  Distinguished  From  Action  for 
Use  and  Occupation. — ' '  The  action  for 
mesne  profits  differs  from  an  action  for 
use  and  occupation,  in  this,  that  the 
latter  is  founded  upon  a  promise,  ex- 
press or  implied,  while  the  former 
springs  from  a  trespass,  an  entry  vi  et 
armis,  upon  premises  and  a  tortious 
holding.  The  action  to  recover  mesne 
profits  is  an  action  quare  clausum  fre- 
git,  and  cannot  be  maintained  without 
proof  of  the  trespass.  ...  It  is 
founded  on  the  action  of  ejectment, 
generally,  and  follows  a  recovery  in 
that  action. ' '  Thompson  v.  Bower,  60 
Barb.   (N.  Y.)    463,  477. 

6.  Nelson  v.  Allen,  1  Yerg.  (Tenn.) 
360. 

Acounting  in  equity  for  mesne  prof- 
its, see  1  Standard  Proc.  277. 

7.  Apalachicola  v.  Apalachicola 
Land  Co.,  9  Fla.  340,  356,  79  Am.  Dec. 
284. 

8.  Ala. — Henry  v.  Davis,  149  Ala. 
359,  43  So.  122;  White  r.  St.  Guirons, 
Minor  331,  12  Am.  Dec.  56.  Ind. 
Huneheou  v.  Long,  25  Ind.  App.  530, 
58  N.  E.  563.  Miss. — Davis  v.  Doe  ex 
dem.  Delpit,  25  Miss.  445.  N.  Y. — Liv- 
ingston f.  Tanner,  12  Barb.  481. 

Contra. — ^U.  S, — Boyd's  Lessee  v. 
Cowan,  4  Dall.  138,  1  L.  ed.  774;  Bat- 
tin  V.  Bigelow,  Pet.  C.  C.  452,  2  Fed. 
Cas.  No.  1,108.  Conn. — Trubee  v.  Mil- 
ler, 48  Conn.  347,  355,  40  Am.  Rep. 
177;  Alsop  17.  Peck,  2  Root  224.  N.  J. 
Den  ex  dem.  Delatouehe  r.  Chubb,  1  N. 
J.  L.  466.  N.  C— Miller  v.  Melchor,  35 
N.  C.  439. 

fa]  Procedure  at  Common  Law. 
"Where  a  party  was  deprived  or  de- 
barred the  possession  of  his  lands,  his 
remedy  was  attended  with  unnecessary 
inconvenience  and  delay.  By  his  action 
of  ejectment,  with  all  its  troublesome 
legal  fictions,  he  might  recover  posses- 
sion of  the  premises  and  nominal  dam- 
ages merely,  and  then  had  to  resort  to 


his  action  of  trespass  for  the  recovery 
of  the  mesne  profits."  White  t'.  St. 
Guirens,  Minor  (Ala.)  331,  12  Am.  Dec. 
56. 

|b]     Reason   for   Two   Actions. — (1) 

"The  right  to  recover  for  mesne  prof- 
its, in  an  action  of  trespass  after  re- 
covery of  the  land  in  an  action  of 
ejectment  was  based  originally  on  the 
idea  that  only  nominal  damages  could 
be  recovered  in  the  action  of  eject- 
ment." Henry  v.  Davis,  149  Ala.  359, 
43  So.  122.  (2)  "Whilst  the  action 
of  ejectment  remained  in  its  original 
state,  and  the  ancient  practice  pre- 
vailed, the  measure  of  damages  given 
by  the  jury,  when  the  plaintiff  recov- 
ered his  term,  were  the  profits  of  the 
land  accruing  during  the  tortious  hold- 
ing of  the  defendant.  But  as  upon  the 
introduction  of  the  modern  system,  the 
proceedings  became  altogether  ficti- 
tious, and  the  plaintiff  merely  nominal, 
the  damages  assessed  became  nominal 
also,  and  they  have  not,  since  that  time, 
included  the  injury  sustained  by  the 
plaintiff  since  the  loss  of  his  possession. 
It  was,  therefore,  necessary  to  give 
another  remedy  to  the  claimant  for 
these  damages;  and  this  was  effected 
by  a  new  application  of  the  common 
action  of  trespass  vi  et  armis,  gener- 
ally termed  an  action  for  mesne  prof- 
its." Adams  on  Eject.  320,  379;  Davis 
V.  Doe  ex  dem.  Delpit,  25  Miss.  445. 

[c  ]  Re-entry  Essential  Thing. 
"While  possession  prior  to  suit  has  al- 
ways been  held  to  be  necessary,  an 
a.ctual  recovery  of  it  by  ejectment 
never  has.  It  is  enough  if  it  was  sur- 
rendered or  obtained  by  a  re-entry. 
.  .  .  Dicta  in  opinions  that  a  prior 
recovery  is  indispensable,  simply  mean 
that  possession  must  be  obtained." 
Mo. — "Phillips  r.  Stewart,  87  Mo.  App. 
486,  492.  N.  Y.— Leland  r.  Tousey,  6 
Hill  328.  Pa.— Eastwick  v.  Saylor,  85 
Pa.  15;  Keown  v.  Mallissee,  57  Pa.  Su- 
per. 592. 
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some  statu tes,°  to  recover  in  ejectment,  but  the  necessity  for  two  ac- 
tions h;is  been  a])olished  in  nearly  all  jurisdictions  by  statutory  enact- 
ments, by  which  one  may  recover  mesne  profits  as  damages  in  eject- 
ment.^'^ Under  such  statutes  two  actions,  one  in  ejectment  and  one  in 
trespass  for  mesne  profits,  are  not  permitted/^  though  there  are  some 
decisions  to  the  contrary/- 

IV.  PARTIES  TO  ACTION.^^  — A.  Plaintiff.  —  The  action 
for  mesne  profits  may  be  brought  in  the  name  of  the  nominal  plain- 
tiff in  the  action  of  ejectment/*  or  in  the  name  of  the  real  plaintiff.^"* 


9.  See    generally    the    statutes,    and 
Avent  V.  liord,  3  Head  (Tenn.)  458. 

10.  Sec  generally  the  statutes,  and 
the  following:  U.  S.— Field  v.  Colum- 
bet,  4  Sawy.  523,  9  Fed.  Cas.  No.  4,764. 
Ala.— Scott  V.  Colson,  156  Ala.  450,  47 
So.  60;  Morris  r.  Beebe,  54  Ala.  300; 
^Vhito  V.  St.  Guirons,  Minor  381,  12 
Am.  Dec.  56.  Cal.— Miller  r.  Myers,  46 
Cal.  535.  Fla.— Ashmead  v.  Wilson,  22 
Fla.  255.  Ga. — Jenkins  v.  Means,  59 
Ga.  55;  Willingham  v.  Long,  47  Ga. 
540;  Shadwick  v.  McDonald,  15  Ga. 
392.  ni. — Tucker  v.  Hamilton,  108  111. 
464;  Kinghouse  f.  Keener,  63  111.  230; 
Duncan  v.  Journey,  137  HI.  App.  568. 
Ind.— Huncheon  v.  Long,  25  Ind.  App. 
530,  58  N.  E.  563.  la.— Cavcnder  v. 
Smith,  8  Iowa  360.  Md.— Heeht  ;;.  Col- 
quhoun,  57  Md.  563.  Mich.— Noble  v. 
Fairs,  58  Mich.  637,  26  N.  W.  157. 
Minn.— Nash  v.  Sullivan,  32  Minn.  189, 
20  N.  W.  144.  Miss. — Dean  r.  Tucker, 
58  Miss.  487,  501;  Johnson  r.  Futch, 
57  Miss.  73;  Emrich  r.  Ireland,  55  Miss. 
390,  399.  Mo.— Young  i\  Downey,  145 
Mo.  261,  268,  46  S.  W.  962;  Hughes  v. 
Carson,  90  Mo.  399,  2  S.  W.  441;  Phil- 
lips V.  Stewart,  87  Mo.  App.  486.  N.  J. 
Kline  v.  Williams,  69  N.  J.  L.  17,  54 
Atl.  556.     N.  Y. — Vandevoort  V.  Gould, 

30  N.  Y.  639;  Livingston  V.  Tanner, 
2  2  Barb.  481.  See  Morgan  v.  Yarick, 
8  Wend.  5S7.  P.  R.— Fuentes  r.  Maldo- 
nado,  7  P.  R.  Fed.  52.  Vt.— Walker 
r.  Hitchcock,  19  Vt.  634.  Wis.— Pac- 
quette  v.  Pickness,  19  Wis.  219. 

See  also  7  Standard  Proc.  1033,  and 
14  Standard  Proc.  695. 

[a]  In  Equity. — As  to  uniting  the 
two  actions  in  o(iuitv,  see  Worthingtou 
r.  Hiss,  70  Md.  172",  185,  16  Atl.  534, 
17   Atl.   1026;    McLaughlin  v.   Barnum, 

31  Md.   425. 

fb]  The  object  of  the  statute,  in 
authorizing  a  recovery  of  mesne  profits, 
as  nn  incident  to  the  judgment  in 
ejectment,  was  to  avoid  the  multiplicity 
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of  suits  between  the  same  parties  neces- 
sary at  common  law.  Morris  v.  Beebe, 
54  Ala.   300,  306. 

11.  Ala.— Henry  v.  Davis,  149  Ala. 
359,  43  So.  122.  Ga.— Willingham  v. 
Long,  47  Ga.  540;  Shadwick  v.  Mc- 
Donald, 15  Ga.  392.  La.— Vascocu  v. 
Pavie,  14  La.  135.  Vt.— Walker  v. 
Hitchcock,   19  Vt.   634. 

[a]  Possession  obtained  without  suit 
does  not  affect  one's  right  to  an  action 
for  mesne  profits.  Huncheon  r.  Long, 
25   Ind.   App.   530,  58   N.   E.   563. 

fb]  Bar  to  Second  Action. — "Mesne 
profits,  being  recoverable  as  damages 
in  the  ejectment,  may  be  proved  or 
not  as  the  party  may  elect;  if  not 
proved,  they  are  to  be  considered  as 
waived.  There  is  no  greater  propriety 
in  sustaining  a  second  action  in  such 
a  case,  than  in  any  other,  where  the 
damages  to  be  recovered  are  divisible. 
The  party  is  not  at  liberty  thus  to 
divide  his  cause  of  action,  and  recover 
as  often  as  he  can  make  out  a  new 
item  as  a  subject  of  compensation." 
Strong  V.  Garfield,  10  Vt.  502.  See 
generally  15  Standard  Proc.  488,  et 
seq. 

12.  U.  S.— Field  IK  Columbet,  4 
Sawy.  523,  9  Fed.  Cas.  No.  4,764.  Minn. 
Nash  V.  Sullivan,  32  Minn.  189,  20 
N.  W.  144.  Mo.— Hughes  v.  Carson,  90 
Mo.  399,  2  S.  W.  441.  N.  Y.— Vande- 
voort p.  Gould,  36  N.  Y.  639;  Livingston 
V.  Tanner,   12   Barb.   481. 

[a]  In  Mississippi  the  statute  ex- 
pressly permits  eitlier  procedure.  Em- 
rich  v.  Ireland,  55  Miss.  390,  399. 

13.  See  generally  the  title  "Par- 
ties." 

14.  Ga. — Shadwick  r.  McDonald,  15 
Ga.  392.  N.  Y.— Lion  r.  Burtis,  5  Cow. 
408.  Eng.— Aslin  r.  Parkin,  2  Burr. 
665,  97  Eng.  Rei)rint  501 ;  Goodtitle  v. 
Tombs,  3  Wils.  K.  B.  118,  95  Eng.  Re- 
print  965. 

15.  Ga. — Shadwick  v.  McDonald,  15 
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Thus  the  action  may  be  in  the  name  of  a  lessor  of  the  plaintiff  in 
ejectment,^"  or  the  ejectment  plaintiff's  heirs,"  though  in  such  case 
some  decisions  hold  the  executor  is  the  proper  party  plaintiff.^s  A 
cotenant  who  has  been  ousted  may  bring  ejectment  against  his  coten- 
ant  and  recover  mesne  profits.^^ 

Joinder.  _  Several  lessors  may  join,-°  and  cotenants  may  join  or  sue 
separately  ;2i  but  sinoe  neither  the  nominal  plaintift^^  nor  an  inter- 
vcnor,22  in  the  ejectinent  suit  has  any  interest  in  the  result,  he  cannot 
be  joined  with  the  real  plaintiff. 

B.  Defendant.  —  The  aotion  for  mesne  profits  is  not  confined  to 
the  same  parties  defendant  against  whom  ejectment  was  brought,  but 
may  be  maintained  against  the  landlord  of  the  party  who  was  in 
possession,^*  against  anyone  who  was  in  receipt  of  the  rents  and  prof- 


Ga.  392.  Ky. — 'Masterson  v.  Hagan,  17 
B.  Mon.  325,  333.  Miss.— Emrieh  v. 
Ireland,  55  Miss.  390,  400.  N.  Y. 
Leland  v.  Tousey,  6  Hill  328;  Morgan 
V.  Varick,  8  Wend.  587;  Lion  v.  Burtis, 
5  Cow.  408. 

[a]  A  purchaser  being  the  real 
party  in  interest,  after  ejectment  by 
his  vendor,  is  a  proper  plaintiff  in 
an  action  for  mesne  profits  which  ac- 
crued pending  the  former  action.  Lim- 
berg  V.  Higenbotham,  11  Colo.  156  17 
Pac.  481. 

[b]  The  real  party  in  interest  must 
be  the  plaintiff  in  every  action;  there- 
fore an  action  for  mesne  profits  can 
no  longer  be  maintained  in  the  name 
of  a  fictitious  plaintiff.  Masterson  v. 
Hagan,  17  B.  Mon.   (Ky.)   325,  334. 

[c]  A  remainderman  is  a  proper 
party  plaintiff  to  recover  mesne  profits 
in  ejectment  against  one  claiming  un- 
der a  deceased  life  tenant.  Scott  v. 
Colson,  156  Ala.  450,  47  So.  60. 

16.  N.  Y. — Baron  v.  Abeel,  3  Johns. 
481,  3  Am.  Dec.  515.  N.  C— Den  ex 
dem.  Blount  v.  Lunsford,  44  N.  C.  401. 
Eng. — Aslin  v.  Parkin,  2  Burr.  665,  97 
Eng.  Eeprint  501;  Goodtitle  v.  Tombs, 
3  Wils.  K.  B.  118,  95  Eng.  Reprint 
965. 

17.  Price  v.  Thomas,  3  Head  (Tenn.) 
283. 

18.  Blight's  Exrs.  v.  Ewing,  26  Pa. 
135. 

19.  U.  S.— Clay  v.  Field,  115  U.  S. 
260,  6  Sup.  Ct.  36,  29  L.  ed.  375.  Cal. 
Miller  v.  Myers,  46  Cal.  535;  Carpen- 
tier  V.  Mitchell,  29  Cal.  330.  Md. 
Worthington  v.  Hiss,  70  Md.  172,  16 
Atl.  534,  17  Atl.  1026.  Mo.— Childs  v. 
Kansas  Citv,  St.  J.  &  C.  B.  R  Co., 
117    Mo.   4i4,    23    S.    W.    373.     N.    J. 


Izard  V.  Bodine,  11  N.  J.  Eq.  403,  69 
Am.  Dee.  595.  N.  C— Camp  v.  Home- 
sley,  33  N.  C.  211.  Pa.— Bush  v.  Gam- 
ble, 127  Pa.  43,  17  Atl.  865;  Lane 
V.  Harrold,  72  Pa.  267.  Vt.— Evarts 
V.  Dunton,  Brayt.  67.  Wash.— Mabie 
V.  Whittaker,  10  Wash.  656,  39  Pac. 
172.  Eng,— Goodtitle  v.  Tombs,  3  Wils. 
K.  B.  118,  95  Eng.  Reprint  965;  Mur- 
ray V.  Hall,  7  C.  B.  441,  454,  62  E. 
C.  L.  439,  18  L.  J.  C.  P.  161,  13  Jur. 
262.  ' 

See  14  Standard  Prog.  736,  739,  and 
the  title  "Tenants  in  Common." 

[a]  Ouster  of  a  cotenant  entitles 
him  to  bring  ejectment  to  recover  pos- 
session and  also  an  action  to  recover 
mesne  profits.  Zapp  v.  Miller,  109  N. 
Y.  51,  15  N.  E.  889. 

[b]  Ouster  is  necessary  before  a  co- 
tenant  can  maintain  trespass  for  mesne 
profits  against  his  cotenant;  he  cannot 
maintain  assumpsit  for  mere  use  and 
occupation  without  an  express  promise 
of  his  cotenant,  and  neither  trespass 
nor  assumpsit  will  lie  for  a  mere  per- 
missive occupation.  Norris  v.  Gould, 
15  W.   N.   C.    (Pa.)   187. 

[c]  Partition  proceedings  having 
been  brought  by  a  cotenant,  he  is  en- 
titled to  maintain  an  action  in  the 
nature  of  trespass  for  mesne  profits 
and  to  recover  the  value  of  the  use 
and  occupation  at  least.  Cook  v.  Webb, 
21  Minn.  428. 

20.  Chamier  v.  Llingon,  2  Chit.  410, 
18  E.  C.  L.  710. 

21.  Camp  V.  Homesley,  33  N.  C.  211. 

22.  Den  ex  dem.  Blount  v.  Lunsford, 
44  N.  C.  401. 

23.  Eastwick  v.  Saylor,  85  Pa.  15. 

24.  U.  S.— Chirac  v.  Reinecker,  11 
Wheat.   280,   299,  6  L.   ed.   474.     Colo. 
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its,-'  a  ihird  person  to  whom  possession  was  given  by  the  defendant 
in  ejectment,-"  or  against  any  trespasser.-'  But  in  the  statutory  pro- 
ceeding (suggestion  of  claim  for  mesne  profits)  predicated  upon  a 
judgment  in  ejectment,  the  only  proper  dL'fendant  is  the  party  against 
whom  the  judgment  in  ejectment  was  entered.-'' 

Joinder.  — When  tenant  and  landlord  are  joint  trespassers  they  may 
be  joined  in  trespass  for  mesne  profits,-^  but  in  ejectment  one  who  is 
lial)le  merely  for  mesne  profits  cannot  l)e  ioincd."" 

V.  PLEADINGS  IN  ACTION  TO  RECOVER.  — A.  Petition, 
Decl.vration  ok  CoMi'LAiMT.^^  —  In  an  action  of  trespass  for  mesne 


Limberg  v.  Higenbotham,  11  Colo.  156, 
17  Pac.  481.  Mo. — Hughes  v.  Carson, 
90  Mo.  399,  2  S.   W.  441. 

[a]  "A  party  might  be  charged,  in 
an  action  for  mesne  profits,  who  was 
not,  in  any  sense,  a  party  to  the  eject- 
ment, by  establishing  the  title  against 
him,  and  showing  his  connection  as 
landlord  with  the  tenant  in  possession 
and  his  adoption  of  the  acts  of  the 
latter."  Chirac  v.  Eeinicker,  11  Wheat. 
(U.   S.)    280,  299,  6  L.  ed.   474. 

25.  Limberg  v.  Higenbotham,  11 
Colo.   15(5,  17  Pac.  481. 

26.  U.  S.— Green  v.  Biddle,  8  Wheat. 
1,  76,  5  L.  ed.  547.  Ala.— Scott  V.  Col- 
son,  156  Ala.  450,  47  So.  60.  Colo. 
Limberg  v.  Higenbotham,  11  Colo.  156, 
17  Pac.  481.  Conn. — Trubee  v.  Miller, 
48  Conn.  847,  355,  40  Am.  Rep.  177. 
Ga. — Willingham  v.  Long,  47  Ga.  540. 
Mass. — Emerson  v.  Thompson,  2  Pick. 
473,  488.  N.  Y.— Jackson  v.  Stone,  13 
Johns.  447;  Morgan  v.  Varick,  8  Wend. 
587.  N.  C— Bradley  v.  McDaniel,  48 
N.  C.  128.  Tenn.— Nelson  v.  Allen,  1 
Yerg.  360.  Eng.— Doe  v.  Whitcomb,  8 
Ring.  46,  21  E.  C.  L.  438,  131  Eng. 
Reprint   317. 

[a]  Without  Notice. — "A  disseizee 
who  has  recovered  possession  of  the 
premises  from  the  disseizor,  in  what- 
ever lawful  mode,  may  when  in  pos- 
session maintain  trespass  for  mesne 
profits  against  a  tenant  of  the  disseizor 
or  any  one  else  who  has  occupied  under 
him,  for  the  use  and  occupation  of  the 
premises,  whether  such  occupant  had 
any  knowledge  of  the  claim  of  the  dis- 
seizee or  had  not."  Trubee  i".  Miller, 
48    Conn.    347,    360,   40    Am.    Rep.    177. 

27.  U.  S.— Green  v.  Biddle,  8  Wheat. 
1,  5  L.  ed.  547.  Colo. — Limberg  v. 
Higenbotham,  11  Colo.  156,  17  Pac. 
481.  Fla.— Ashmead  r.  Wilson,  22  Fla 
255.  Kan. — Meriwether  r.  Howe,  72 
Kan.  645,  82  Pac.  723.  Ky.— Pugh's 
Heirs   r.    Bell 's   Heirs,   1    J.   J.   Marsh. 
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398.  Md.— Mitchell  v.  Mitchell,  10  Md. 
234.  Pa. — McCready  v.  Guardians  of 
the  Poor,  9  Serg.  &  R.  94,  11  Am.  Dec. 
667. 

[a]  Survivor. — (1)  In  an  action  of 
ejectment  against  the  heirs  of  an  es- 
tate, if  the  period  for  which  mesne 
profits  is  demanded  extends  into  tho 
lifetime  of  the  deceased,  the  adminis- 
trator should  be  made  a  party.  Caven- 
der  V.  Smith,  8  Iowa  360.  See  also 
Molton  V.  Muniford,  10  N.  C.  483.  (2) 
But  at  common  law  the  action,  when 
based  ui)on  the  trespass  of  the  de- 
ceased, did  not  survive  and  therefore 
could  not  be  maintained  against  his 
personal  representative.  Barker  v. 
Whitaker,  5  Watts  (Pa.)   474. 

28.  Duncan  v.  .lourney,  137  HI.  App. 
568;  Snow  V.  McCormick,  43  111.  App. 
537. 

[a]  Tenant  and  landlord  in  such  a 
case  may  be  joined.  Noble  r.  Fairs, 
58  Mich.  637.' 26  N.  W.  157;  Leland 
V.   Tousev,  6  Hill    (N.  Y.)    328. 

29.  Chirac  v.  Reinecker,  11  Wheat. 
(U.  S.)  280,  297,  6  L.  ed.  474;  Morris 
V.  Beebe,  54  Ala.  300. 

30.  Chirac  v.  Reinecker,  11  Wheat. 
(U.  S.)  280,  •_'97,  6  L.  ed.  474;  Mor- 
ris V.  Beebe,  54  Ala.  300. 

fa]  Proper  Party  Defendant. — "Bo- 
cause  mesne  profits,  or  damages  for 
the  use  and  occupation,  are  now  re- 
coverable in  the  suit  for  the  recovery 
of  the  land,  or  its  possession,  does  not 
change  the  rule  as  to  the  proper  party 
defendant.  ...  It  was  never  intended 
to  authorize  the  introduction  of  de- 
fendants against  whom  no  other  judg- 
ment than  for  damages  or  mesne 
profits  could  be  rendered,  while  against 
other  defendants  not  only  a  judgment 
for  damages,  but  a  judgment  for  the 
recovery  of  possession,  was  rendered." 
Morris  'v.  Beebe,  54  Ala.  300,  306. 

31.  See  generally  the  title  "Dec- 
laration and  Complaint." 
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profits  the  petition  should  allege  those  facts  which  are  essential  to 
the  right  to  recover.^-  It  need  not  show  that  the  relation  of  landlord 
and  tenant  existed  between  the  parties,  if  such  were  a  fact,^^  nor  that 
the  defendant  received  the  rents  and  profits.^*  But  in  the  statutory- 
action  of  ejectment  the  value  of  the  rents  and  profits  must  be  alleged 
and  demanded,  i.  e.,  included  in  the  prayer,  if  plaintiff  would  recover 
them.25 


32.    Young  V.  Downey,  145  Mo.  261, 

46   S.  W.   962. 

[a]  Possession  a  Prerequisite. — One 

of  the  essential  facts  to  be  proved  by 
plaintiff  in  an  action  for  mesne  profits 
and,  therefore,  one  necessary  to  be 
pleaded  is,  that  he  was  in  possession 
of  the  premises  when  he  commenced 
the  proceedings.  Phillips  v.  Stewart, 
87  Mo.   App.  486. 

[b]  Alleging  Bad  Faith. — Under  a 
statute  which  allows  damages  or  mesne 
profits  in  ejectment  only  on  a  showing 
of  bad  faith  in  the  possessor,  bad 
faith  must  be  expressly  alleged,  and 
it  is  not  sufiicient  to  allege  that  de- 
fendant held  the  premises  illegally. 
Fuentes  v.  Maldonado,  7  P.  R.  Fed. 
52. 

[c]  The  period  of  disseizin  should 
be  stated,  but  if  not  alleged  the  de- 
fect is  cured  by  the  statute  of  jeofails. 
Higgins  V.  Highfield,  13  East  407,  104 
Eng.   Reprint   427. 

[d]  In  trespass  to  try  title  demand 
for  possession  is  essential  to  the  right 
to  recover  rents.  Burns  v.  Parker  (Tex. 
Civ.  App.),  137   S.   W.   705. 

33.  Schradsky  v.  Stimson,  76  Fed. 
730,  22  C.  C.  A.  515. 

[a]  Eeason  for  Rule. — "The  dam- 
ages recoverable  in  an  action  of  tres- 
pass for  mesne  profits  are  usually  the 
same  as  those  which  may  be  recovered 
in  an  action  for  use  and  occupation, 
but  the  two  actions  are  essentially  dif- 
ferent in  this  respect:  That  th«  former 
grows  out  of  a  wrongful  entry  upon 
premises  and  an  unlawful  holding  of 
the  possession  thereof,  where  the  rela- 
tion of  landlord  and  tenant  does  not 
exist,  while  the  latter  action  depends 
upon  the  existence  of  that  relation, 
and  is  brought  to  enforce  either  an 
express  or  implied  promise  to  pay 
rent."  Schradskv  i;.  Stimson,  76  Fed. 
730,  22  C.  C.  A.  515. 

34.  Johnson  v.  Visher,  96  Cal.  310, 
31  Pac.  106;  Patterson  v.  Ely,  19  Cal. 
28;  Hughes  v.  Carson,  90  Mo.  399,  2 
S.  W.  441. 

[a]     Tlie  allegation  of  the  value  of 


mesne  profits  "of  the  premises  for  the 
period  during  which  the  defendants 
were  in  the  wrongful  possession  .  .  . 
was  sufiicient  to  charge  the  defendants 
without  any  averment  that  they  re- 
ceived such  rents  and  profits.  .  .  . 
The  whole  averment  is  in  effect  only 
that  the  value  of  the  use  of  the  prem- 
ises, while  the  plaintiffs  were  excluded 
from  their  enjoyment,  was  the  amount 
stated — a  very  proper  averment  as  the 
basis  of  the  damages  claimed  for  the 
wrongful  detention  of  the  property." 
Patterson  v.  Elv,  19  Cal.  28,  40. 

35.  Cal.— McKinlay  V.  Tuttle,  42 
Cal.  570.  Minn.— Nash  v.  Sullivan,  32 
Minn.  189,  20  N.  W.  144.  Miss.— Em- 
rich  V.  Ireland,  55  Miss.  390,  400.  N.  J. 
Kline  v.  Williams,  69  N.  J.  L.  17,  54 
Atl.  556.  N.  Y. — Livingston  v.  Tan- 
ner, 12  Barb.  481.  Pa. — Bavard  v. 
Inglis,  5  Watts  &  S.  465;  Cook  v. 
Nicholas,  2  Watts  &  S.  27.  Vt.— Walk- 
er V.  Hitchcock,  19  Vt.  634. 

[a]  In  trespass  to  try  title  damages 
for  use  and  occupation  must  be  al- 
leged and  proved.  O'Connor  v.  Luna, 
75  Tex.  592,  12  S.  W.  1125;  Parsons 
V.  Hart,  19  Tex.  Civ.  App,  300,  46 
S.   W.  856. 

[b]  By  Statute  and  at  Common 
Law. — The  same  reason  which  requires 
such  facts  to  be  specially  alleged  in 
a  declaration  in  trespass  for  mesne 
profits  at  the  common  law  would  equal- 
ly apply  to  a  declaration  in  ejectment 
under  our  statute,  in  a  case  in  which 
damages  are  claimed  to  be  recovered 
for  such  acts.  Without  it  the  defend- 
ant would  be  equally  subject  to  sur- 
prise in  the  one  case  as  in  the  other. 
Walker  v.  Hitchcock,  19  Vt.  634. 

[c]  General  Demand  Sufficient. — In 
a  case  where  nothing  was  said  as  to 
damages  in  any  account  in  the  declara- 
tion, but  which  concluded  with  a  gen- 
eral demand  for  damages,  this  was 
held  suflficient.  Postlewaite  v.  Wise, 
17  W.  Va.  1. 

fd]  A  form  of  demand  for  mesne 
profits  in  an  action  of  ejectment  is  as 
follows:    "And  the   said  plaintiff  also 
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B.  Answer.  —  The  answer  should  contain  an  averment  as  to  the 
value  of  improvements,  if  relied  upon  as  a  defense,  otherwise  the  de- 
fendant will  be  precluded  from  asserting  them.^^ 

VI.  TRIAL. ^^  —  In  some  jurisdictions,  in  an  action  of  ejectment 
under  tlie  statute,  an  application  for  rents  and  profits  which  accrued 
prior  to  the  trial,  may  be  considered  after  the  verdict,'^  but  it  is  too 
late  after  judgment  has  been  entered.^^ 

Whether  or  not  there  were  actual  profits  is  a  question  of  fact  for  the 
jury.**' 

The  general  rules  as  to  objections  apply  to  such  action.*^ 

VII.  RECEIVERSHIP.*"  —  The  plaintiff  in  ejectment  is  entitled 
to  the  appointment  of  a  receiver  pending  the  action  to  secure  the 
mesne  profits,  the  defendant  being  insolvent,''^  providing  it  appears 
that  he  has  a  good  cause  of  action  ;**  but  not  if  he  is  guilty  of  laches 
in  bringing  the  action.*^  However,  in  some  cases  it  is  held  that  a  re- 
ceiver cannot  be  appointed  in  such  an  action,*'^  unless  the  authority  to 
do  so  is  expressly  conferred  by  statute.*^ 

506,  12  S.  E.  881.  la.— Cofer  v.  Echer- 
son,  6  Iowa  502,  in  which  a  doubt  ia 
expressed  as  to  the  right  of  appointing 
a  receiver  in  a  mere  action  at  law. 
N.  C— Arey  v.  Williams,  154  N.  C.  610, 
70  S.  E.  931;  Durant  V.  Crowell,  97 
N.  C.  367,  2  S.  E.  541;  Kron  v.  Den- 
nis, 90  N.  C.  327. 

See  also  Colburn  v.  Yantis,  176  Mo. 
670,  75  S.  W.   653. 

[a]  GivlBg  a  bond  by  defendant 
does  not  abridge  the  power  of  the 
court  to  appoint  a  receiver  to  secure 
the  rents  and  profits,  and  the  order 
of  the  lower  court  appointing  a  re- 
ceiver, in  preference  to  accepting  a 
bond,  will  not  be  vacated  except  under 
unusual  circumstances  and  when  there 
has  been  a  gross  abuse  of  discretion. 
Arev  V.  Williams,  154  N.  C.  610,  70  S. 
E.  931. 

44.     Cofer  v.  Echerson,  6  Iowa  502. 
Davis  V.  Tavlor,  86  Ga.  506,  12 
881. 
France  v.  French,  2  Pa.  Co.  Ct. 


demands  of  the  defendant  the  sum  of 
. dollars,  for  the  use  and  occu- 
pation of  the  land  by  the  defendant 
from  the  aforesaid  day  (that  is,  the 
day  of  the  accrual  of  his  right)  to  the 
pommeneement    of    this    suit,   being    at 

the  rate  of dollars  per  year." 

Emrich  r.  Ireland,  55  Miss.  390,  400. 

36.  Moss  V.  Shear,  25  Cal.  38,  85  Am. 
Dec.    94. 

37.  s'oe  generally  the  title  "Trial." 

38.  Brondle  v.  Herren,  97  N.  C.  257, 
2  S.  E.  158. 

39.  BrcMidle  V.  Herren,  97  N,  C.  257, 
2  S.  E.   158. 

[a]  After  Final  Judgment.— For 
rents  and  profits  which  accrue  after 
final  judgment,  an  accounting  may  be 
had  onlv  in  a  separate  action.  Pear- 
son V.  Carr,  97  N.  C.  194,  1   S.  E.  916. 

40.  Mitchell  v.  Mitchell,  10  Md.  234, 
242. 

41.  Sullivan  v.  Sullivan,  147  Ky.  48, 
143  S.  W.  744;  Corr  V.  Porter,  33  Gratt. 
(74  Va.)   278,  289. 

fa]  It  is  too  late  in  the  appellate 
court  to  except  to  error  in  fixing  rents. 
Sullivan  V.  Sullivan,  147  Ky.  48,  143 
S.  W.  744. 

[b]  After  entry  of  verdict  it  is  too 
late  to  object  to  the  method  or  means 
adopted  for  assessing  the  rents  and 
profits,  as  where  it  is  done  by  the  same 
jury  that  tried  the  ejectmient  suit 
when  the  practice  is  to  have  another 
jury  for  that  purpose.  Corr  i;.  Porter, 
33  Gratt.   (74  Va.)    278,  289. 

42.  See  generally  the  title  "Ee- 
ceivers." 

43.  Ga.— Davis   v.   Taylor,    86     Ga. 
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45. 
S.  E. 

46. 
165. 

[al  When  defendant  is  in  possession 
(1)  in  ejectment  against  a  tenant  for 
holding  over,  the  application  for  a  re- 
ceivership will  be  denied.  La  Bau  v. 
Huetwohl,  60  Hun  407,  15  N.  Y.  Supp. 
491,  39  N.  Y.  St.  854;  Burdell  v.  Bur- 
dell,  54  How.  Pr.  (N.  Y.)  91;  Thomp- 
son V.  Sherrard,  12  Abb.  Pr.  427,  35 
Barb.  (N.  Y.)  593.  (2)  But  if  he 
has  sub-let  premises  a  receiver  will  be 
appointed.  Ireland  v.  Nichols,  37  How. 
Pr.   (N.  Y.)    222. 

47.  Oehnie  r.  Eucklehaus,  50  N.  J. 
L.  84,  11  Atl.  145. 
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VIII.  DETERMINATION  OF  PROFITS.  — If,  in  the  action  of 
ejectment,  the  jury  fail  to  assess  the  damages,  or  mesne  profits,  they 
may  be  assessed  by  another  jury  on  a  writ  of  inquiry.*^  In  case  of 
defaiilt  in  a  statutory  action  of  ejectment,  on  suggestion  of  damages, 
a  writ  of  inquiry  is  necessary  to  assess  the  mesne  profits.*^ 

IX.  VERDICT.^-  —  The  verdict  of  a  jury  assessing  damages  or 
mesne  profits  is  conclusive  on  the  court  and  a  judgment  for  a  diifer- 
eut  amount  will  not  be  affirmed.-'^  A  mere  irregularity  in  the  verdict, 
which  is  nevertheless  relevant  to  the  pleadings^  is  not  a  material  de- 
fect such  as  would  cause  a  reversal.^^ 

X.  JUDGMENT.  —  The  general  rules  as  to  form  and  sufficiency 
of  judgments  are  controlling  in  actions  of  trespass  for  mesne  profits 
or  ejectment  and  mesne  profits  as  damages.^^ 

complaint.  McKinlay  v.  Tuttle,  42  Cal. 
570. 

[bj     Conformity    to    Evidence. — (1) 

It  is  erroneous  to  render  judgment  for 
mesne  profits  when  there  is  no  evidence 
on  that  subject.  Franklin  v.  Haynes, 
119  Mo.  566,  25  S.  W.  223.  (2)  A 
judgment  is  erroneous  which  assesses 
damages  for  all  of  a  tract  when  the 
evidence  shows  plaintiff  was  in  pos- 
session of  part  of  it.  Ellis  v.  Jeans, 
26  Cal.  272.  (3)  In  trespass  to  try 
title  a  verdict  for  rent  when  there  is 
DO  evidence  on  the  subject  will  be  set 
aside.  Hart  v.  Meredith,  27  Tex.  Civ. 
App.  271,  65  S.  W.  507. 

[c]     Joint  and  Sereral    Judgments. 

(1)  A  joint  judgment,  in  an  action  of 
statutory  ejectment,  for  mesne  profits, 
against  two  defendants  whose  terms 
of  possession  were  different,  is  erro- 
neous.    Ashmead  v.  Wilson,  22  Fla.  255. 

(2)  A  joint  judgment  for  mesne  profits 
as  damages  in  ejectment  is  good  even 
if  defendants  held  exclusively  different 
parts  of  the  land.  Ellis  v.  Jeans,  26 
Cal.  272.  (3)  The  action  for  mesne 
profits  sounding  in  tort,  a  several  judg- 
nient  as  to  one  defendant,  and  dis- 
missal as  to  others,  is  good.  Chambers 
r.  Lapsley,  7  Pa.  24.  (4)  In  trespass 
to  try  title  when  the  evidence  proves 
a  several  liability  the  judgment  should 
be  several.  Galbraith  v.  Howard  & 
Hume,  11  Tex.  Civ.  App.  230,  32  S.  W. 
803. 


48.  Porter  v.  Doe  ex  dem.  Hanley, 
10  Ark.   186,  196. 

49.  Tucker  v.  Hamilton,  108  111.  464. 
As  to  writ  of  inquiry  generally,  see 

the  title  "Inquiry,  Writ  of." 

50.  See  generally  the  title  "Ver- 
dict." 

51.  Mills  V.  Fletcher,  100  Cal.  142, 
34  Pac.   637. 

[a]  When  the  verdict  contains  no 
findings  as  to  the  value  of  the  mesne 
profits,  there  can  be  no  judgment  for 
them.  Camarillo  v.  Fenlon,  49  Cal. 
202. 

52.  Webb  v.  Eeynolds,  139  Ala.  398, 
36  So.  15  (holding  that  the  use  of  the 
word  "rent"  instead  of  "damages" 
in  a  statutory  action  of  ejectment  is 
not  a  material  defect) ;  Johnson  v.  Vish- 
er,  96  Cal.  310,  31  Pac.  106,  sustain- 
ing the  verdict  "For  the  plaintiff  and 
judgment  in  sum  of  $1,175,"  instead 
of  "Plaintiff  entitled  to  possession  and 
rents  and  profits  in  the  sum  of  $1,175." 

53.  Cal.— McKinlay  v.  Tuttle,  42 
Cal.  570;  Ellis  v.  Jeans,  26  Cal.  272. 
Fla. — Ashmead  v.  Wilson,  22  Fla.  255. 
Mo. — Franklin  v.  Haynes,  119  Mo.  566, 
25  S.  W.  223.  Pa.— Chambers  v.  Lap- 
sley, 7  Pa.  24. 

See  generally  15  Standard  Proc.  22, 
et  seq. 

[a]  Conformity  to  Pleadings.  —  A 
judgment  for  mesne  profits  as  dam- 
ages in  ejectment  is  erroneous  if  they 
are   not   alleged   or  prayed   for   in  the 
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MILITIA.  —  See  Courts  Martial ;  Navy  and  Army. 


MILK.  —  See  Adulteration ;  Health ;  Pure  Food  Laws. 
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CROSS-REFERENCES': 

Easemonts;  Public  Lands; 

Ejeetnu'iit :  Quieting  Title ; 

Injunctions;  Trespass; 

Injuries  to  Persons  and  Property;  Trespass  To  Try  Title; 
Landlord  and  Tenant;  Trover  and  Conversion; 

Lands  and  Land  Transfers;  Waste; 

Master  and  Servant;  "Waters  and  Watercourses; 

i\Iechanics'  Liens;  Work  and  Labor; 

Workmen's  Compensation  Act. 

For  furtlier  references  and  cross-references,  see  the  index  to  this 
vi^ork  and  the  cross-references  throughout  this  article. 

I.  SUITS  IN  SUPPORT  OF  ADVERSE  CLAIMS.  —  A.  In  Gen- 
eral.—  An  application  for 'a  patent  to  a  mining  claim  having  been 
made,  and  an  adverse  claim  having  been  duly  filed  in  such  proceeding, 
the  federal  statute  imposes  upon  the  adverse  claimant  the  duty  of  sup- 
porting his  adverse  by  commencing,  within  thirty  days  after  filing  his 
claim,  proceedings  in  a  court  of  competent  jurisdiction,  to  determine 
the  question  of  the  right  of  possession,  and  to  prosecute  the  same  with 
reasonable  diligence  to  final  judgment.^  Although  some  cases  eon- 
tain  expressions-  construing  this  statute  as  conferring  such  jurisdic- 


1.  U.  S.  Rev.  St.,  §2326.  See  Iron 
Silver  Min.  Co.  v.  Campbell,  135  U.  S. 
286,  10  bup.  Ct.  765,  3-1  L.  ed.  155,  con- 
struing statute. 

[a]  The  prime  purpose  of  such  a 
suit  is  to  determine  for  the  information 
of  the  officers  of  the  laud  department, 
which,  if  either,  of  the  parties  thereto 
is  entitled  to  be  vested  with  the  fee 
of  the  premises  in  dispute  by  purchase 
from  the  government.  Healey  r.  Rupp, 
37  Colo.  25,  86  Pac.  1015.  And  see  the 
following.  Rosenthal  v.  Ives,  2  Idaho 
265,  12  Pac.  904;  Mares  r.  Dillon,  30 
Mont.  117,  75  Pac.  963. 

[bl  The  proceeding  is  to  determine 
the  rifrht  to  the  possession  of  the  claim 
in  dispute.  Lavaunino  v.  Uhlip,  26 
Utah  1,  71  Pac.  1046,  90  Am.  St.  Rep. 
808.     And  see  infra,  T,  H,  3. 

fcl  Without  the  filing  of  an  adverse 
claim,  neither  a  fodernl  nor  state  court 
will  pxer^ise  jurisdiction  in  actions  af- 
fecting title   to   lands  included   in   an 


application  for  patent.     Warnekros  v. 
Cowan,  13  Ariz.  42,  108  Pac.  23S,  239. 

[dj  Whether  the  suit  is  prosecuted 
with  reasonable  diligence  to  judgment 
is  a  quosti(5ii  lor  the  court  only.  Rich- 
mond Min.  Co.  f.  Rose,  114  U.  S.  576, 
585,  5  Sup.  Ct.  1055,  29  L.  ed.  273.  See 
Doon  V.  Tesh,  131  Cal.  406,  63  Pac.  764, 
dismissing  suit  where  motion  for  new 
trial  was  pending  twelve  years. 

2.  See  Warnekros  v.  Cowan,  13 
Ariz.  42,  108  Pac.  238. 

[a]  "This  statute  only  gives  the 
court  jurisdiction  of  suits  when  the 
jiarties  are  all  mining  claimants  and 
when  the  land  embraced  in  the  claim 
i.s  unpatented  government  land.  It  fol- 
lows, therefore,  that  the  court  would 
not  have  jurisdiction  in  a  suit  in  sup- 
]K)rt  of  an  adverse  claim,  where  the 
parties  are  all  mining  claimants  and  a 
patent  has  already  been  issued  to  one 
of  the  claimants;  or  where  one  of  the 
parties  is  a  mining  claimant  and  the 
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tion,  it  is  pjenerally  held  that  this  statute  does  not  confer  any  special 
jurisdiction  on  a  state  court."'' 

The  action  is  a  continuation  of  the  proceedings  in  the  land  office,* 
and  must  be  based  upon  the  rights  asserted  in  the  adverse  claim.° 

B.  Form  op  Proceedincj.  —  The  federal  statute  governing  the  suits 
under  discussion  does  not  provide  the  form  of  action  which  shall  be 
brought.^  In  such  a  suit,  therefore,  the  state  or  local  court  shall  be 
guided  and  controlled  as  to  jurisdiction,  practice,  and  procedure  only 
by  the  laws  of  the  state  or  territory  in  which  the  action  is  brought;^ 
and  although  it  has  been  held  that  the  suit  must  be  tried  in  every 
respect  as  though  no  contest  was  pending  in  the  land  office  in  regard 
to  the  right  to  purchase  the  land  involved,^  this  is  apparently  not  the 
general  rule,**  and  as  a  practical  question,  a  compliance  with  the  acts 
of  congress  is  necessary  to  insure  respect  for  the  court's  findings  by  the 
land  department. ^° 

From  the  fact  that  the  statute  merely  requires  the  contestant  to 
bring  such  action  to  determine  the  right  of  possession,  as  is  authorized 
by  the  laws  of  the  state,^^   it   follows  that   the   action  may  be   either 


other  a  townsite  claimant,  whether 
patent  had  been  issued  or  not;  or,  stat- 
ing the  proposition  more  generally, 
where  one  of  the  parties  is  an  appli- 
cant for  a  patent  to  mineral  land  and 
the  other  party  claims  the  same,  or  any 
part  of  the  land  embraced  in  the  min- 
ing claim  under  any  of  the  laws  pro- 
viding for  the  disposal  of  non-mineral 
lands."  Wright  v.  Hartville,  13  Wyo. 
497,  504,  81  Pac.  649,  82  Pae.  450. 

S.  U,  S.— Shoshone  Min.  Co.  v.  But- 
ter, 87  Fed.  801,  31  C.  C.  A.  223,  re- 
versed on  another  point  in  177  U.  S. 
505,  20  Sup.  Ct.  726,  44  L.  ed.  864. 
Mont. — Hopkins  v.  Butte  Copper  Co., 
29  Mont.  390,  74  Pac.  1081.  Iffev. 
Eose  V.  Richmond  Min.  Co.,  17  Nev.  25, 
27  Pac.  1105;  Four  Hundred  Twenty 
Min.  Co.  V.  Bullion  Min.  Co.,  9  Nev.  240, 
247.  N.  M.— Upton  v.  Santa  Rita  Min. 
Co.,  14  N.  M.  96,  107,  89  Pac.  275. 

4.  Wolverton  t:  Nichols,  119  TJ.  S. 
485,  7  Sup.  Ct.  289,  30  L.  ed.  474; 
Tonopah  Fraction  Min.  Co.  v.  Douglass, 
123  Fed,  936;  Upton  -v.  Santa  Rita^Min. 
Co.,  14  N.  M.  96,  111,  89  Pac.  275; 
Deeney  v.  Mineral  Creek  Mill.  Co.,  U 
N.  M.'279,  67  Pac.  724.  But  see  Schro- 
der V.  Aden  Gold  Min.  Co.,  144  C'al. 
628,  78  Pac.  20;  Altoona  Q.  M.  Co.  v. 
Integral  Q.  M.  Co.,  114  Cal.  100,  45 
Pac.  1047. 

5.  Marshall  Silver  Min.  Co.  V.  Kirt- 
lev,  12  Colo.  410,  415,  21  Pac.  492; 
Lilv  Min.  Co.  v.  Kellogg,  27  Utah  111, 
74  Pac.  518. 


6.  Perego  v.  Dodge,  163  U.  S.  160, 
16  Sup.  Ct.  971,  41  L.  ed.  113. 

7.  Alaska. — Nome-Sinook  Co.  v. 
Simpson,  1  Alaska  578;  Allen  v.  Myers, 
1  Alaska  114,  119.  Cal.— Schroder  v. 
Aden  Gold  Min.  Co.,  144  Cal.  628,  78 
Pac.  20;  Altoona  Q.  M.  Co.  V.  Integral 
Q.  M.  Co.,  114  Cal.  100,  45  Pac.  1047; 
Bernard  v.  Parmelee,  6  Cal.  App.  537, 
92  Pac.  658.  Mont.— Mares  v.  Dillon, 
30  Mont.  117,  75  Pac.  963;  Murray  v. 
Polglase,  23  Mont.  401,  413,  59  Pac. 
439;  Milligan  r.  Savery,  6  Mont.  129, 
9  Pac.  894;  Wolverton  v.  Nichols,  5 
Mont.  89,  2  Pac.  308.  Nev.— Rose  v. 
Richmond  Min.  Co.,  17  Nev.  25,  27  Pac. 
1105;  Four  Hundred  Twenty  Min.  Co. 
V.  Bullion  Min.  Co.,  9  Nev.  247.  N.  M. 
Upton  V.  Santa  Rita  Min.  Co.,  14  N.  M. 
96,  111,  89  Pac.  275. 

8.  Nome-Sinook  Co.  v.  Simpson,  1 
Alaska  578;  Altoona  Quicksilver  Min. 
Co.  V.  Integral  Quicksilver  Min.  Co., 
114  Cal.  100,  45  Pac.  1047;  Quigley  v. 
Gillett,  101  Cal.  462,  35  Pac.  1041. 

9.  See  i7ifra,  this  section  and  I,  G. 

10.  Upton  V.  Santa  Rita  Min.  Co., 
14  N.  M.  96,  111,  89  Pae.  275;  Iba  v. 
Central  Assn.,  5  Wyo.  355,  363,  40  Pae. 
527,  42  Pae.  20. 

11.  Gruwell  v.  Rocea,  141  Cal.  417, 
74  Pac.  1028;  Altoona  Quicksilver  Min. 
Co.  r.  Integral  Quicksilver  Min.  Co., 
114  Cal.  100,  45  Pac.  1047;  Deeney  v. 
Mineral  Creek  Mill.  Co.,  11  N.  M.  279, 
288,  67  Pac.  724. 
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at  law  or  in  equity  as  is  appropriate;^-  it  may  he  an  action  of  eject- 
ment to  recover  possession  wlien  the  phiintiiY  is  out  of  possession," 
and  a.  suit  to  quiet  title  when  he  is  in  possession,''  although  some 
statutes  permit  ejectment  whether  the  plaintiff  is  in  or  out  of  pos- 
session.''^  Tn  addition  thereto,  it  has  been  held  that  the  suit  may 
be  a  statutory  suit  to  try  the  right  to  real  property,'"  or  it  may  be 
in  the  form  ordinarily  used  in  adverse  actions.'^  In  some  states  the 
suit  contemplated  by  the  federal  statute  is  held  to  be  purely  a  law 
action,'^  or  a  i)urely  statutory  action  on  which  the  statutes  relating 
to  ejectment  and  suits  to  question  title  to  real  estate  are  inapplicable.'® 
C.  In  What  Court  Bkoitgiit.  —  The  statute  provides  that  suit  may 
be  brought  in  a  court  of  competent  jurisdiction^"  which  may  be  either 
a  court  of  law  or  a  court  of  equity,-'  and  may  be  either  a  federal," 
state,"  or  local  territorial-^  court.  If  the  action  is  brought  in  a 
federal  court,  the  necessary  jurisdictional  facts  must  exist  as  in 
ordinary  actions,-^  because  the  mere  fact  that  the  suit  is  an  adverse 


12,  U.  S.— Perego  v.  Dodge,  163  U. 
S.  160,  16  Sup.  Ct.  971,  41  L.  ed.  113; 
Tonopah  Fraction  Min.  Co.  v.  Douglass, 
123  Fed.  936;  Shoshone  Min.  Co.  v.  Rut- 
ter,  87  Fed.  801,  31  C.  C.  A.  223. 
Alaska. — Allen  v.  Myers,  1  Alaska  114. 
Mont.— Mares  r.  Dillon,  30  Mont,  117, 
143,  75  Pac.  963. 

13,  U.  S.— Perego  v.  Dodge,  163  U. 
S.  160,  16  Sup.  Ct.  971,  41  L.  ed.  113. 
Alaska. — Allen  v.  Myers,  1  Alaska  114. 
Ariz. — Keppler  v.  Becker,  9  Ariz.  234, 
SO  Pac.  334;  Allyn  v.  Schultz,  5  Ariz. 
1.52,  159,  48  Pac.  960.  Colo.— Ilealey  v. 
Eupp,  37  Colo.  25,  86  Pac.  1015.  Mont. 
Murray  i'.  Polglase,  23  Mont.  401,  413, 
59  Pac.  439;  Milligan  v.  Savery,  6 
Mont.  129,  9  Pac.  804;  Garfield  Min. 
&  Mill.  Co.  r.  Hammer,  6  Mont.  53,  8 
Pac.  153.  Nev. — Four  Hundred  Twen- 
ty Min.  Co.  V.  Bullion  Min.  Co.,  9  Nev. 
240.  N.  M.— Upton  v.  Santa  Rita  Min. 
Co.,  14  N.  M.  96,  112,  89  Pac.  275.  Wyo. 
Tba  V.  Central  Assn.,  5  Wvo.  355,  40 
Pac.  527,  42  Pac.  20. 

14,  U.  S.— Perego  v.  Dodge,  163  TT. 
S.  160,  ](]  .Sup.  Ct.  971,  41  L.  ed.  118. 
Alaska. — Allen  r.  Myers,  1  Alaska  114. 
Ariz. — Kepi)ler  f,  Becker,  9  Ariz.  234, 
80  Pac.  334;  Providence  Gold  Min.  Co. 
r.  Burke,  6  Ariz.  323,  332,  57  Pac.  641 ; 
Jordan  t\  Duke,  6  Ariz.  55,  53  Pac. 
197  (the  action  is  in  the  nature  of  a 
suit  to  (]uiet  title  under  Ariz.  St., 
§3123);  Allyn  r.  Schultz,  5  Ariz.  152, 
159,  48  Pac.  060.  Mont.— Murrav  r. 
Polcrlasc,  23  Mont.  401,  413,  59  Pac, 
439:  Millitran  r.  Savcrv,  6  Mont.  129, 
9  Pac.  894;  Garfield  Min.  &  Mill.  Co. 
V.  Hammer,  6  'Mont.  53,  8  Pac.  153. 
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15.  Deenev  r.  Mineral  Creek  Mill. 
Co.,  11  N.  M.  279,  288,  67  Pac.  724. 

16.  Allvn  r.  Schultz,  5  Ariz.  152, 
159,  48  Pac.  960. 

17.  Allyn  r.  Schultz,  5  Ariz,  152,  48 
Pac.  960.  " 

18.  Ark.— Ware  v.  White,  81  Ark. 
220,  108  S.  W.  831.  Idaho.— Burke  v. 
McDonald,  2  Idaho  339,  13  Pac.  351. 
Wyo. — Iba  r.  Central  Assn.,  5  Wyo. 
355,  40  Pac.  527,  42  Pac.  20. 

19.  Lily  Min.  Co.  v.  Kellogg,  27 
Utah  111,  74  Pac.  518.  See  Providence 
Gold  Min.  Co.  r.  Burke,  6  Ariz.  323,  57 
Pac.  641;  Mattingly  v.  Lewisohn,  8 
Mont.  259,  19  Pac.  '310,  and  infra,  I, 
G,  as  to  the  essential  averments  of  the 
complaint.  Compare  Altoona  Quick- 
silver Min.  Co.  r.  Integral  Quicksilver 
Min.  Co.,  114  Cal.  100,  45  Pac.  1047, 

20.  U.  S.  Rev.  St.,  §2326. 

21.  Willitt  r.  Baker,  133  Fed.  937. 
See  supra,  I,  B. 

22.  Shoshone  Min,  Co.  v.  Rutter,  177 
U.  S.  505,  20  Sup.  Ct.  726,  44  L.  ed. 
864;  Chambers  v.  Harrington,  111  U.  S. 
350,  4  Sup.  Ct.  428,  28  L.  ed.  452. 

23.  Shoshone  Min.  Co.  r.  Rutter,  177 
U.  S.  50.5,  20  Sup.  Ct.  726,  44  L.  ed. 
864;  Chambers  r.  Harrington,  111  U. 
S.  350,  4  Sup.  Ct.  428,  28  L.  ed.  452; 
Doe  V,  Waterloo  Min.  Co.,  70  Fed.  455, 
17  C.  C.  A.  190;  Lightncr  M.  Co.  v.  Su- 
perior Court,  14  Cal.  App.  642.  112 
Pac.  909. 

24.  Nome-Sinook  Co.  v.  Simpson,  1 
Alaska  57'*;  .\llon  r.  Myers,  1  Alaska 
114,  119,  district  court  of  Alaska. 

25.  Shoshone  Min.  Co.  r.  Rutter,  177 
U.  S.  505,  20   Sup.   Ct.   726,  44  L.  ed. 
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suit  authorized  by  act  of  congress  is  not  of  itself  sufficient  to  vest 
jurisdiction  in  the  federal  courts.^^ 

D.  When  Action  Must  Be  Commenced.  —  In  so  far  as  the  pro- 
ceeding is  regarded  an  adverse  suit  pursuant  to  the  act  of  congress, 
the  statute  is  mandatory  that  the  action  must  be  commenced  within 
thirty  days  after  filing  of  the  adversej^"^  and  if  not  so  brought, 
the  land  department  cannot  give  any  effect  whatever  to  the  judg- 
ment rendered,  even  if  against  the  applicant.^^  The  act  of  congress 
is  regarded  by  some  courts  not  merely  as  a  statute  of  limitations 
but  as  a  condition  affecting  the  substantive  right  of  the  adverse 
claimant,"^  though  by  other  courts  an  opposite  rule  has  been  fol- 
lowed when  dealing  with  the  necessity  and  manner  of  defendant's 
objections  on  this  ground. 2°  Where,  however,  the  suit  is  treated 
as  an  ordinary  one  to  quiet  title,  it  has  been  held  that  the  court  can- 
not concern  itself  with  this  matter  since  it  is  not  interested  in  any 
use  w^hich  the  plaintiff  may  wish  to  make  of  his  judgment  in  sub- 
sequent proceedings  in  the  land  office.^^ 

E.  Prosecuting  Several  Claims.  —  The  plaintiff  may  bring  in  by 
supplemental  complaint  other  adverse  claims  if  duly  filed  and  brought 
within  the  prescribed  time,^^  although  he  may  have  purchased  them 
after  the  commencement  of  his  action,^^  or  he  may  bring  independent 


864»      See    the    title    "Uoiited.    States 
Courts." 

26.  Shoshone  Min.  Co,  v.  Eutter,  177 
U.  S.  505,  20  Sup.  Ct.  726,  44  L.  ed. 
864;  Blackburn  v.  Portland  Gold  Min. 
Co.,  175  U.  S.  571,  20  Sup.  Ct.  222,  44 
L.  ed.  276;  Lamed  v.  Jenkins,  109  Fed. 
100,  48  C.  C.  A.  252;  Willitt  v.  Baker, 
133  Fed.  937. 

27.  Mattingly  v.  Lewissohn,  8  Mont. 
259,  19  Pae.  310;  Golden  Fleece  G.  & 
S.  Min.  Co.  V.  Cable  Con.  G.  &  S.  Min. 
Co.,  12  Nev.  312,  320,  whether  in  or 
out  of  possession. 

[a]  The  time  when  an  action  Is 
deemed  commenced  within  this  rule  is 
determined  by  the  local  statutes.  XJ.  S. 
Eichmond  Min.  Co.  v.  Rose,  114  U.  S. 
576,  583,  5  Sup.  Ct.  1055,  29  L.  ed.  273. 
Ner. — Harris  r.  Helena  Gold  Min.  Co., 
29  Nev.  506,  92  Pac.  1,  at  the  time  of 
filing    of    complaint.      S.    D. — Mars    V. 

Oro  Fino  Min.  Co.,  7  S.  D.  605,  65  N. 
VV.  19,  bv  service  of  summons. 

[b]  Although  filing  or  docket  fees 
are  not  paid,  the  action  is  deemed 
commenced  if  the  clerk  docketed  the 
case.  Eichmond  Min.  Co.  v.  Eose,  114 
U.  S.  576,  582,  5  Sup.  Ct.  1005,  29  L. 
ed.  273,  ajTvrming  17  Nev.  25,  27  Pac. 
1105. 

Necessity  that  pleading  or  record 
show  coramenceinent  within  prescribed 
time,  see  infra,  T,  G. 


28.  Murray  v.  Polglase,  23  Mont. 
401,  415,  59  Pac.  439. 

29.  See  Thornton  v.  Kaufman,  35 
Mont.  181,  88  Pac.  796;  Mars  v.  Oro 
Fino  Min.  Co.,  7  S.  D.  605,  65  N.  W. 
19.  See  also  infra,  I,  G,  where  the 
necessity  of  pleading  compliance  ia 
treated. 

Compare  18  Standard  Proc.  1039, 
note  98. 

[a]  Action  may  be  dismissed  for 
failure  to  commence  action  within  the 
prescribed  time  even  though  the  com- 
mencement of  suit  consist  in  filing  a 
complaint,  taking  out  a  summons  and 
serving  it  within  a  given  time.  Mara 
V.  Oro  Fino  Min.  Co.,  7  S.  D.  605,  65 
N.  W.  19. 

30.  See  infra,  I,  G,  3.  See  also 
Eichmond  Min.  Co.  v.  Eose,  104  U.  S. 
576,  583,  5  Sup.  Ct.  1005,  29  L.  ed.  273; 
Marshall  Silver  Min.  Co.  v.  Kirtley,  12 
Colo.  410,  417,  21  Pac.  492,  holding  that 
objection  on  this  ground  cannot  be 
raised  for  the  first  time  on  appeal. 

31.  Altoona  Quicksilver  Min.  Co.  V. 
Integral  Quicksilver  Min.  Co.,  114  Cal. 
100,  45  Pac.  1047. 

32.  Marshall  Silver  Min.  Co.  V.  Kirt- 
ley, 12  Colo.  410,  21  Pac.  492. 

33.  Marshall  Silver  Min.  Co.  V.  Kirt- 
ley, 12  Colo.  410,  21  Pac.  492. 
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actions  of  siich  claims  instead  of  joining  them  in  the  pendinj?  snit.^* 

F.  Parties.  —  The  controversy  is  between  the  adverse  claimant  and 
the  applicant  for  patent,-''^  the  plaintiff  is  the  adverse  claimant,^"  and 
the  proper  and  necessary  party  defendant  is  the  applicant  for 
patent.'"  The  Ignited  States  is  not  a  party  to  the  proceedings,^^  al- 
though it  has  been  called  a  quasi  party.^^  Where  one  of  the  adverse 
claimants  becomes  vested  wdth  all  the  property,  he  may  institute  the 
suit  in  his  own  name,*''  and  if  the  defendant  sells  his  interest,  his 
transferee  may  be  made  a  party.*^  It  has  been  held,  however,  that 
only  those  can  be  made  parties  or  can  intervene  who  have  filed  claims 
to  the  land  in  the  land  office.''- 

G.  Pleadings.  —  1.  Generally.  —  Each  party,  both  plaintiff  and 
defendant,  to  an  action  in  support  of  an  adverse  claim  stands  in  the 
position  of  a  plaintiff  and  must  set  up  the  facts  on  which  he  relies. 
In  other  words,  each  party  must  recover  on  the  strength  of  his  own 
title  and  not  on  the  weakness  of  his  adversary's  title.*'' 

2,  Of  Plaintiff.  —  The  courts  of  the  different  states  vary  some- 
what as  to  what  the  plaintiff  in  an  action  in  support  of  an  adverse 
claim  shall  state  in  his  pleading,**  the  matter  being  affected  by  the 


34.  Marshall  Silver  Min.  Co.  v.  Kirt- 
ley,  12  Colo.  410,  417,  21  Pae.  492. 

[a]  They  may  be  ordered  consoli- 
dated if  broufjht  in  the  same  court. 
Marshall  Silver  Min.  Co.  v.  Kirtley,  12 
Colo.  410,  417,  21  Pae.  492.  See  gen- 
erally the  title  "Consolidation  of  Ac- 
tions. ' ' 

35.  Blackburn  v.  Portland  Gold-Min. 
Co.,  175  U.  S.  571,  20  Sup.  Ct.  222,  44 
L.  ed.  276. 

36.  Willitt  V.  Baker,  133  Fed.  937, 
944. 

[a]  If  the  locator  dies,  the  heirs, 
not  the  administrator,  must  bring  the 
action.  Keeler  r.  Trueman,  15  Colo. 
143,  25  Pae.  311. 

37.  Blackbun>  v.  Portland  Gold-Min. 
Co.,  175  U.  S.  571,  20  Sup.  Ct.  222,  44 
L.  ed.  276. 

38.  U.  S.— Perego  v.  Dodge,  163  U. 
S.  160,  16  Sup.  Ct.  371,  41  L.  ed.  113; 
Doe  V.  Waterloo  Min.  Co.,  70  Fed.  455, 
17  C.  C.  A.  190;  Tonopah  Fraction  Min. 
Co.  V.  Douglass,  123  Fed.  936.  Colo. 
CnnnoUv  r.  Ilucrhes,  IS  Colo.  App.  372, 
71  Pae."  681.  N.  M.— Upton  r.  Santa 
Rita,  Min.  Co.,  14  N.  M.  96,  110,  89 
Pae.  275,  quoting  Land  Department 
Decision. 

.39.  Wilson  r.  Freeman,  29  Mont. 
470.  75  Pnc.  84,  68  L.  R.  A.  833. 

40.  Willitt    r.   Bnkor,   133   Fed.   937. 

41.  .Jordan  r.  Duke,  6  Ariz.  55,  53 
Pae.  197. 

42.  Mont  Blanc  Con.  Grav.  M.  Co.  v. 


Debour,  61  Cal.  364;  Murray  v.  Pol- 
glase,  23  Mont.  401,  417,  59  Pae.  439. 
Contra  Nonie-Sinook  Co.  i?.  Simpson,  1 
Alaska  578,  holding  the  princii)ie  of  the 
California  case  just  cited  is  overruled 
by  Altoona  Quicksilver  Min.  Co.  v.  In- 
tegral Quicksilver  Min.  Co.,  114  Cal. 
100,  45  Pae.  1047. 

43.  U.  S.— Brown  v.  Gurnev,  201  U. 
S.  184,  26  Sup.  Ct.  509,  50  L.'  ed.  717. 
Cal. — Anthony  V.  Jillson,  83  Cal.  296, 
23  Pae.  419.  But  see  Schroder  r.  Aden 
Gold  Min.  Co.,  144  Cal.  628,  78  Pae. 
20.  Colo.— Thomas  v.  Chisholm,  13 
Colo.  105,  21  Pae.  1019;  Connollv  v. 
Hughes,  18  Colo.  App.  372,  71  Pae. '681. 
Nev.— Golden  Fleece  G.  &  S.  Min.  Co. 
r  Cable  Con.  G.  &  S.  Min.  Co.,  12 
Nev.  312.  Wyo. — Iba  r.  Central  Assn., 
5  Wyo.  355,  40  Pae.  527,  42  Pae.  20. 

44.  See  eases  cited  infra,  this  sec- 
tion. 

fa]  For  form  of  complaint,  see  the 
following:  U.  S. — Tonopali  Fraction 
Min.  Co.  r.  Douglass,  123  Fed.  936. 
Ariz. — Smith  v.  Imperial  Copper  Co.,  1 1 
Ariz.  193,  89  Pae.  510.  Mont.— Mat- 
tingly  V.  Lewisohn,  8  Mont.  259,  19 
Pae.  "310.  Utah.— Campbell  v.  Taylor, 
3  Utah  325,  3  Pae.  445. 

fbl      [Caption  1 

Plaintiff  for  cause  of  action  against 
defendant  alleges: 

1.  That  plaintiff  is  and  at  all  times 
herein  mentioned  was  a  citizen  of  the 
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form  of  the  action,  as  well  as  the  view  which  the  courts  take  as  to 
the  character  of  the  proceeding,  that  is,  whether  it  is  an  ordinary 
suit  to  determine  the  riglit  of  title  or  possession,  or  is  a  statutory 
action,  the  purpose  of  which  must  be  considered.*^  Generally  plaintiff 
is  required  to  allege  his  citizenship,  or  that  he  has  declared  his  in- 
tention to  become  such;**^  and  his  possession  of  the  premises,  if  the 


United  States  (or  allege  declaration 
of  intention). 

2.  That  on  the day  of  , 

,  plaiutifT  was  and  ever  since  haa 

been  and  now  is,  entitled  to  the  pos- 
session of  that  certain  land  and  prem- 
ises situated  in  the  Central  City  Min- 
ing District,  County  of  Grant,  Territory 
Ovf  New  Mexico,  known  and  described 
as  the  Slip  Lode  Mining  Claim.  (In 
some  states  plaintiff  must  show  all 
facts  required  in  the  land  office  for  a 
patent). 

3.  That  on  the  day  of  , 

,   defendant   afterwards   entered 


by  defendant  withheld  from  the  plain- 
tiff as  aforesaid;  for  the  sum  of- 


into  a  parcel  of  said  Slip  Lode  mining 
claim,  being  all  that  portion  thereof 
which  is  intersected  by  the  exterior 
lines  of  the  James  Pender  lode  mining 
claim,  which  said  portion  so  intersected 
is  described  as  follows,  to-wit:  (de- 
scription), and  unlawfully  withheld 
possession  thereof  from  plaintiff,  to  the 
damage  of  plaintiff  in  the  sum  of 
dollars. 


4.  That  on  the 


day  of 


' ,  defendant   filed  in   the   United 

States  Land  Office  at  Las  Cruces,  New 
Mexico,  its  application  for  a  United 
States  patent  for  said  James  Pender 
lode  mining  claim,  and  thereafter  did 
publish  in  the  Silver  City  Independent, 
a  weekly  newspaper  published  in  Sil- 
ver City,  New  Mexico,  a  notice  of  said 
application,  the  first  insertion  therein 
of  said  notice  being  in  the  issue  of 
the  day  of ,  — . 


5.  That  on  the 


day  of 


,    plaintiff    filed    in    the    United 

States  Land  Office,  his  adverse  claim 
and  protest  against  the  allowance  of 
mineral  entry  on  said  application,  and 
that  said  adverse  claim  and  protest  is 
now  pending  in  the  said  United  States 
Land  Office. 

6.  That  this  action  is  brought  in 
support  of  said  adverse  claim  and  pro- 
test. 

Wherefore,  plaintiff  prays  judgment 
against  defendant;  for  the  possession 
of  said  parcel  of  said  Slip  Lode  min- 
ing   claim    above    described,   which   is 


dollars,  the  plaistiff's  damages  as. 
aforesaid;  for  the  costs  of  this  action, 
and  for  such  other  and  further  relief 
as  to  the  court  shall  seem  meet  in  the 
premises.  Upton  v.  Santa  Eita  Min. 
Co.,  14  N.  M.  96,  103,  113,  89  Pac.  275, 
[c]  If  the  plaintiff  relies  on  ad- 
verse possession,  he  must  plead  it. 
Childers  v.  Lahann,  19  N.  M.  301,  142 
Pac.  924. 

45.  Cal. — See  Altoona  Quicksilvei 
Min.  Co.  V.  Integral  Quicksilver  Min. 
Co.,  114  Cal.  100,  4*5  Pac.  1047.  Colo. 
Marshall  Silver  Min.  Co.  v.  Kirtley,  12 
Colo.  410,  21  Pac.  492.  Mont.— Thorn- 
ton V.  Kaufman,  35  Mont.  181,  88  Pac, 
796;  Mattingly  v.  Lewisohn,  8  Mont. 
259,  19  Pac.  310. 

[a]  Controlled  by  Statutory  Provis- 
ions.— The  question  of  proper  pleadings 
is  one  that  ought  to  be  controlled  by 
the  provisions  of  the  federal  statute  as 
to  the  adverse  proceedings,  keeping 
constantly  in  view  the  object,  purpose, 
intention,  and  effect  of  the  statute. 
Tonopah  Fraction  Min,  Co.  V.  Doug- 
lass, 123  Fed.  936. 

46.  Ariz. — Allyn  v.  Schultz,  5  Ariz. 
152,  48  Pac.  960.  Cal. — Lee  Doon  v. 
Tesh,  68  Cal.  43,  6  Pac.  97,  8  Pac.  621, 
But  see  Altoona  Quicksilver  Min.  Co. 
V.  Integral  Quicksilver  Min.  Co.,  114 
Cal.  100,  45  Pac.  1047,  holding  plaintiff 
in  an  action  to  quiet  title  need  not 
aver  the  source  of  his  title  and  show 
his  grantor  to  have  been  a  citizen. 
Colo. — Keeler  v.  Trueman,  15  Colo.  143, 
25  Pac.  311;  Jackson  r.  Dines,  13  Colo. 
90,  21  Pac.  918.  Idaho. — Burke  v.  Mc- 
Donald, 2  Idaho  679,  33  Pac.  49.  Nev, 
Golden  Fleece  G.  &  S.  Min.  Co.  V.  Cable 
Con.  G.  &  S.  Min.  Co.,  12  Nev.  312, 
322,  quaere.  Wyo. — See  Sherlock  v. 
Leighton,  9  Wyo.  297,  397,  63  Pac.  580, 
938,  proof  of  citizenship  in  an  adverse 
suit  is  required  only  to  enable  a  party 
to  recover  judgment  in  plaintiff's 
favor.  And  the  mere  absence  of  such 
proof  does  not  authorize  a  judgment 
in  favor  of  the  adversary. 
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action  brought  requires  possession  in  tlie  plaintiff,"*^  or  tliat  he  is 
legally  entitled  to  possession,  and  has  been  ousted/*  givint,'  a  de- 
scription of  tilt'  property  which  will  enable  the  court  to  determine 
the  extent  of  the  eontliet  between  the  plaintilV's  and  defendant's 
claim.*^  In  addition  thereto  he  must  allege  that  defendant  applied 
for  a  patent,^"  that  plaintiff  filed  an  adverse  claim  in  the  land  office 
within  the  prescribed  time,'^^  and  where  that  is  posvsible,^-  it  must 
appear  from  the  pleading  or  record  that  suit  was  brought  within 
thirty  days  thereafter.'^^  And  an  allegation  that  the  suit  is  brought 
in  support  of  an  adverse  claim  is  generally  made.°*     Some  courts 


47.  Millifxan  r.  Savcrv,  6  Mont.  129, 
9  Pac.  894;  Wolverton  V.  Nichols,  5 
Mont.  89,  2  Pac.  308,  See  Clason  v. 
Matko,  12  Ariz.  213,  TOO  Pac.  773,  fol- 
lowing Kcppler  r.  Becker,  9  Ariz.  234, 
80  Pac.  334,  the  plaintiff  must  set  forth 
the  nature  of  the  estate  claimed  by 
him. 

48.  U,  S. — Tonopah  Fraction  Min, 
Co.  V.  Douglass,  123  Fed.  936.  Colo. 
See  Bushnell  r.  Crooke  Min.  &  Smelt, 
Co.,  12  Colo,  247,  21  Pac.  931,  holding 
defects  were  cured  by  answer.  Mont. 
Milligan  r.  Saverv,  6  Mont.  129.  9  Pac. 
894.  N,  M.— Upton  v.  Santa  Kita  Min. 
Co.,  14  N.  M.  96,  113,  89  Pac.  275; 
Deenev  v.  Mineral  Creek  Mill,  Co., 
11  N,'M,  279,  289,  67  Pac.  724. 

49.  Cronin  r.  Bear  Creek  Gold  Min. 
Co,,  3  Idaho  614,  32  Pac.  204;  Lilv  Min. 
Co,  r.  Kellogg,  27  Utah  111,  74  Pac, 
518, 

fa]  A  definite  description  of  the 
area  in  conflict  must  be  given.  Smith 
V.  Imijcrial  Copper  Co.,  11  iVriz,  193, 
89  Pac.  510, 

50.  Upton  V.  Santa  Rita  Min,  Co.,  14 
N,  M.  96,  1  ]  3,  S9  Pac.  275.  Sec  Woody 
V.  Hinds,  30   Mont.   189,  76  Pac.   1, 

[a]  The  plaintiff  need  not  set  forth 
with  particularity  the  dcleiulant 's 
claim,  VVoodv  v.  Hinds,  30  Mont,  189, 
76  Pac.  1. 

51.  Ariz. — Warnekros  v.  Cowan,  13 
Ariz,    42,    108    Pac.    238,    allegation    is 

jurisdictional.  Idaho, — Cronin  r.  Bear  ' 
Creek  Gold  Min.  Co.,  3  Idaho  614,  32 
Pac.  204;  Burke  v.  McDonahl,  2  Idaho 
679,  33  Pac.  49.  Mont, — Thornton  r. 
Kaufman,  35  Mont,  181,  88  Pac,  796; 
Hopkins  r.  Butte  Copper  M.  Co.,  29 
Mont,  390,  74  Pac.  1081  (allegation  is 
not  iurisdictional) ;  Murray  r.  Polglase, 
23  Mont.  401,  59  Pac.  139;"  Mattingly  V. 
Lowisohn,  8  Afont.  2.19,  19  Vnc.  310. 
Utah.— Lilv  Min,  Co.  v.  Kellogg,  27 
Utah    111,   74   Pac.   518,  allegation   of 
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filing  of  atlvcrse  claim  in  due  time  and 
form  is  jurisdictional. 

•Contra  llaiu  r.  Mattes,  34  Colo,  345, 
83  Pac.   127. 

[a]  It  will  be  presumed  from  an 
allegation  of  filing  of  an  adverse  claim 
in  the  land  office  that  it  was  filed  with- 
in the  legal  time — sixty  days,  Penn- 
svlvania  Min.  Co.  v.  Bales,  18  Colo. 
App.  108,  70  Pac,  444. 

52.  See  Mars  v.  Oro  Fino  Min.  Co., 
7  S,  D.  605,  65  N.  W,  19,  where  suit  is 
commenced  after  filing  of  complaint  by 
serving  summons  within   given   period. 

53.  Colo. — Pennsylvania  Min.  Co.  t\ 
Bales,  18  Colo.  Ai)p.  108,  70  Pac,  444, 
Idaho. — Cronin  r.  Bear  Creek  Gold  Min, 
Co.,  3  Idaho  614,  32  Pac.  204.  Mont. 
Thornton  r.  Kaufman,  35  Mont.  181,  SS 
Pac.  796;  Hopkins  r.  Butte  Copper  M. 
Co.,  29  Mont.  390,  74  Pac.  1081;  Mur- 
ray V.  Polglase,  23  Mont.  401,  415,  59 
Pac,  439  (although  doubtless  if  the 
complaint  were  otherwise  sufficient,  the 
court  would  take  judicial  notice  wheth- 
er the  action  is  so  brought);  Matting- 
ly  V.  Lewisohn,  8  Mont.  259,  19  Pac. 
310.  N.  M.— See  Upton  r.  Santa  Kita 
Min.  Co.,  14  N.  M,  96,  113,  89  Pac. 
275. 

Compare  supra,  I,  D;  infra,  I,  G,  3; 
and  Altoona  Quicksilver  Min.  Co.  r.  In- 
tegral Quicksilver  Min.  Co.,  114  Cal. 
100,  45  Pac.   1047. 

[a]  Sufficient  Allegation. — If  the 
date  of  tiie  filing  of  the  adverse  claim 
is  alleged,  it  is  suflicient  to  show 
whether  the  action  is  brought  within 
thirty  days  as  the  court  takes  judicial 
notice  of  the  file  mark  on  the  com- 
plaint. Pennsvlvnnia  Min.  Co.  r.  Bales, 
18  Colo.  App."  108.  70  Pac.  444.  But 
flce  Hopkins  r.  Butte  Copper  Co.,  29 
Mont.   390.   74   Pac.    1081. 

Objection  how  raised,  see  infra,  I, 
G,  3. 

54.  Marshall  Silver  Min.  Co.  r.  Kirt- 
ley,  12  Colo.  410,  415,  21  Pac.  492. 
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require  a  statement  of  every  necessary  fact  establishing'  plaint  's 
right  to  his  mineral  claim  which  is  required  in  the  land  office  for  a 
patent,  with  certain  exceptions,^^  and  a  showing  that  the  ground  in 
controversy  was  unoccupied  public  mineral  land  open  to  plaintiff's 
location.^''  And  it  has  been  held  that  the  plaintiff  must  allege  facts 
entitling  him  to  the  possession  of  the  ground  in  controversy  against 
the  government  as  Avell  as  against  his  adversary.^^  On  the  other  hand 
in  some  jurisdictions  land  office  proceedings  are  ignored  and  the  com- 
plaint is  required  to  contain  only  such  allegations  as  are  required  by 
the  local  statutes  to  recover  possession  of  realty/®  Some  statutes 
provide  what  the  complaint  shall  contain,^^  and  under  such  a  statute, 
a  complaint  in  substantial  conformity  therewith  is  sufficient.^" 

If  the  suit  is  brought  in  a  federal  court,  the  plaintiff  must  allege 
facts  giving  such  court  jurisdiction.^^ 

Amendment.  —  The  court  has  in  this  proceeding  the  same  power  to 
allow  amendment  as  in  other  cases,*'^  even  after  the  expiration  of 
thirty  days  from  filing  of  the  adverse.^^ 

Replication.  —  The  necessity  for  replying  to  the  allegations  in  the 


55.  Keppler  t\  Becker,  9  Ariz.  234, 
80  Pae.  334;  Allvn  v.  Schultz,  5  Ariz. 
152,  160,  48  Pac.  960. 

[a]  Except  an  allegation  of  adver- 
tisement and  certificate  of  surveyor- 
general  as  to  amount  of  work  required 
before  patent  can  be  obtained.  Allyn 
t'.  Schultz,  5  Ariz.  152,  160,  48  Pac. 
960. 

56.  Phillips  V.  Smith,  11  Ariz.  309, 
95  Pac.  91;  Keppler  v.  Becker,  9  Ariz. 
234,  80  Pac.  334. 

57.  Ariz. — Keppler  v.  Becker,  9  Ariz. 
234,  80  Pac.  334;  Providence  Gold  Min. 
Co.  V.  Burke,  6  Ariz.  323,  57  Pac.  641. 
Cal.— Anthony  v.  Jillson,  83  Cal.  296, 
23  Pae.  419.  Compare  Altoona  Quick- 
silver Min.  Co.  V.  Integral  Quicksilver 
Min.  Co.,  114  Cal.  100,  45  Pac.  1047. 
Idaho. — Rosenthal  v.  Ives,  2  Idaho  265, 
12  Pac.   904. 

58.  Nome-Sinook  Co.  i\  Simpson,  1 
Alaska  578,  589.  See  Altoona  Quick- 
silver Min.  Co.  V.  Integral  Quicksilver 
Min.   Co.,   114  Cal.   100,  45   Pac.   1047. 

59.  See  generally  the  statutes,  and 
Thornton  v.  Kaufman,  35  Mont.  181, 
88  Pac.  796;  Murray  v.  Polglase,  23 
Mont.  401,  416,  59  Pac.  439,  the  stat- 
ute is  a  declaration  of  the  rule  always 
observed  by  the  court. 

60.  Tonopah  Fraction  Min.  Co.  v. 
Douglass,  123  Fed.  936  (under  Nevada 
statute);  Rose  r.  Richmond  Min.  Co., 
17  Nev.  25,  27  Pac.  1105. 

[a]     Pendency  of  the  contest  in  the 


land  office  need  not  be  alleged.  Rose 
•r.  Richmond  Min.  Co.,  17  Nev.  25,  52, 
27  Pac.  1105. 

[b]  A  simple  allegation  that  plain- 
tiff is  the  owner  and  in  possession 
of  the  property,  describing  it,  and  that 
defendants  are  unlawfully  asserting  a 
claim  thereto  adverse  to  him  is  suffi- 
cient even  if  the  suit  is  brought  in 
equity  in  the  federal  court.  Tonopah 
Fraction  Min.  Co.  v.  Douglass,  123  Fed. 
936. 

[c]  Must  show  that  the  plaintiff  or 
his  grantor  was  seized,  etc.,  within  two 
years  before  commencement  of  action. 
Four  Hundred  Twenty  Min.  Co.  V.  Bul- 
lion Min.  Co.,  9  Nev.  240. 

[d]  Form  of  complaint,  see  Rose  v. 
Richmond  Min.  Co.,  17  Nev.  25,  51,  27 
Pae.  1105,  and  supra,  this  section. 

61.  See  the  title  "United  States 
Courts,"  and  supra,  I,  C. 

62.  Woody  r.  Hinds,  30  Mont.  189, 
76  Pac.  1.  See  generally  the  titles 
"Amendments  and  Jeofails;"  "New 
Cause  of  Action  or  Defense." 

63.  Woody  v.  Hinds,  30  Mont.  189, 
76  Pae.  1.  But  see  Keppler  v.  Becker, 
9  Ariz.  234,  80  Pac.  334,  applying  the 
rule  followed  in  some  jurisdictions  as 
to  the  statute  of  limitations,  that  if 
the  complaint  fails  to  state  a  cause  of 
action  it  cannot  be  amended  after  the 
expiration  of  the  thirty  days.  See  the 
title  "New  Cause  of  Action  or  De- 
fense," for  a  discussion  of  this  mat- 
ter. 
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answer  flpporifls  upon  the  practice  in  the  particular  fonini.*"'* 
3.  Of  Defendant.  —  Tlie  defendant  may  demiir*^^  or  answer:*' 
The  defense  that  the  action  was  not  commenced  within  thirty  days 
after  filing  of  the  adverse  claim  may  be  raised  by  answer/'^  or  by 
special  plea."^  In  those  jurisdictions  where  the  pleading  must  show 
compliajicc  with  the  act  of  congress  in  this  respect,""  but  fails  to  do 
so,  it  should  be  subject  to  general  demurrer;^"  nevertheless  some 
courts  have  held  to  the  contrary,  treating  the  statute,  from  this  point 
of  view  as  a  mere  statute  of  limitations  and  applying  the  rule,  pre- 
vailing in  some  jurisdictions,  that  the  defense  of  limitations  must 
be  specially  pleaded."  Where  the  time  of  commencement  cannot  be 
made  to  appear  from  the  pleadings,  as  where  it  dates  from  the  service 
of  summons,  it  has  been  held  that  a  motion  to  dismiss  may  be  made 
upon  a  showing  that  suit  was  not  commenced  within  the  prescril)ed 
time.'^-  The  answer  of  the  defendant  must  state  the  facts  on  which 
he  relies  to  show  tliat  he  has  the  better  right,"  his  title,^*  and  all  the 


64.  See  s^^n^^rally  the  title  "Repli- 
cation and  Reply." 

[a]  Whether  New  Matter  Is  Pleaded. 
An  answer  to  a  petition  which  denies 
the  plaintiff's  right  to  possession  or  his 
compliance  with  the  law,  and  alleges 
a  compliance  by  the  defendant  and 
title  in  himself  does  not  alloge  new 
matter,  as  these  facts  can  be  proved 
under  a  general  denial.  Therefore  a 
reply  is  not  necessary'.  Iba  v.  Central 
Assn.,  5  Wyo.  355,  364,  40  Pac.  527, 
42   Pac.   20. 

65.  See  infra,  this  note,  and  gen- 
erally the   title    "Demurrer." 

[a]  Where  Citizenship  Is  Not  Al- 
leged.— Allyn  V.  Schultz,  5  Ariz.  152,  4S 
Pac.  960. 

[b]  Where  the  adverse  was  not  filed 
within  sixty  days,  the  dcfiMidant  may 
specially  deiiiur  or  raise  the  question 
in  his  answer.  But  going  to  trial  with- 
out doing  so  is  a  waiver  of  the  ob- 
;jection.  Pennsvlvania  Min.  Co.  f. 
Bales,  18  Colo.  App.  lOS,   70  Pac.  444. 

66.  See  infra,  this  sec  tion,  and  gen- 
erally the  titles  "Answers;"  "De- 
nials." 

67.  Pennsylvania  Min.  Co.  v.  Bales, 
IS  Colo.  App.  108,  70  Pac.  444. 

68.  Providence  Gold  Min.  Co.  V. 
Marks.  7  Ariz.  74,  60  Pac.  038. 

69.  Sop  fiii.pra,  I,  G,  2. 

70.  Mattincly  v.  Lewisnhn,  8  Mont. 
259,  10  Pac.  310.  See  also  Cronin  f 
Bear  Creek  Gold  Min.  Co.,  3  Idaho  614, 
32  Pac.  204. 

71.  Providence  Gold  Min.  Co.  r. 
Marks,  7  Ariz.  74,  60  Pac.  038.  Sop 
also   Kichmond   Min.   Co.   v.   Rose,   114 
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U.  S.  576,  583,  5  Sup.  Ct.  1005,  29 
L.  ed.  273.  Compare  Marshall  Silver 
Min.  Co.  V.  Kirtlej',  12  Colo.  410,  417, 
21  Pac.  492,  and  supra,  T,  D. 

[a]  Motion  to  strike  or  for  judg- 
ment on  pleadings  cannot  be  made 
where  an  amended  comjdaint  is  filed 
more  than  thirty  days  after  filing  the 
adverse  claim,  even  though  the  orig- 
inal complaint  failed  to  state  a  cause 
(  f  action.  The  ob.jection  must  be  by 
answer.  Providence  Gold  Min.  Co.  V. 
Marks,  7  Ariz.   74,  GO  Pac.  938. 

[b]  Special  demurrer  or  answer  must 
bo  made  raising  this  objection.  Penn- 
svlvaniii,  Min.  Co.  v.  Bales,  IS  Colo. 
App.  lOS,  70  Pac.  444. 

Method  of  raising  defense  of  limita- 
tions, see  the  title  "Limitation  of 
Actions. '  * 

72.  ]Nrar9  r.  Ore  Fino  Min.  Co.,  7  S. 
D.   605,   65  N.    W.  19. 

73.  Anthony  r.  .Jillson,  83  Cal.  206, 
23  Pac.  419;  Cadierque  r.  Duran,  49 
Cal.  356;  Woods  r.  Sawtelle,  46  Cal. 
389.     See  s^nprn,  T,  G,  1. 

[a]  A  forfeiture,  if  relied  on,  must 
be  alleaed.  Sherlock  V.  Lcifihton,  9 
Wyo.  297,  63  Pac.  580,  938.  But  see 
Merchants'  Nat.  Bank  r.  McKeown,  60 
Ore.   325,   119   Pac.   334. 

fl)]  A  showing  that  no  work  was 
performed  within  tlie  limits  of  the 
claim  makes  out  a  prima  facie  case  of 
forfeiture.  Sherlock  r.  Leighton,  9 
Wyo.  297,  6.']  Pac.  580,  934. 

74.  Brown  v.  Gurnev,  201  U.  S.  184, 
26  Sup.  Ct.  509,  50  L.  erl.  717.  See 
Warp  r.  White,  81  Ark.  220,  227,  108 
S.  W.  831. 
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steps  he  has  taken  to  avail  himself  of  the  right  to  make  the  pur- 
chase/'' as  well  as  his  citizenship,  or  that  he  has  declared  his  inten- 
tion to  become  such.''^ 

H.  Trial.  —  1.  Generally.  —  So  far  as  the  mere  trial  is  concerned 
it  follows  the  general  rules  which  would  be  applied  if  no  contest  were 
pending  in  the  land  office." 

2.  Right  to  Jury  Trial.^8_if  ^j^g  ^(,^1^^^  -^  i^j-o^gh^  j^  equity  to 
quiet  title,  the  parties  have  no  right  to  a  trial  by  jury,^^  and  if  one 
is  called  its  verdict,  as  in  equity  cases,  is  merely  advisory  and  may 
be  disregarded.^°  But  if  the  action  is  at  law,  the  parties  are  entitled 
to  a  trial  by  jury,^!  but  may  waive  it.^^  Where  the  suit  is;  regarded 
as  a  mere  statutory  remedy,  the  parties  are  not  entitled  to  a  jury 
as  a  matter  of  constitutional  right.^^ 

3.  Issues.  —  Although  some  courts  say  the  ultimate  question  to 
be  determined  is  which  of  the  parties  is  entitled  to  a  patent,^*  others 
deny  this  and  maintain  the  issue  to  be  determined  is  the  right  of 


75.  Cadierque  v.  Duran,  49  Cal.  356. 

76.  See  Thomas  v.  Chisholm,  13  Colo. 
]05,  21  Pac.  1019. 

[a]  The  citizenship  of  the  defend- 
ant's grantor  must  be  shown  also  if 
he  claims  under  one.  Thomas  v.  Chis- 
holm, 13  Colo.  105,  21  Pac.  1019,  fol- 
lowed  in  Duncan  v.  Eagle  Eock  G.  Min. 
&  E.  Co.,  48  Colo.  569,  111  Pac.  588, 
139  Am.  St.  Eep.  288,  which  refused 
to  follow  the  doctrine  that  the  citizen- 
ship of  the  original  locator  is  material 
only  where  he  continues  to  be  the 
claimant  at  the  time  of  the  adverse 
suit. 

[b]  If  the  original  locator  is  a  cor- 
poration, the  defendant  must  aver  that 
the  corporation  was  organized  under 
the  laws  of  the  United  States  or  of 
some  state  or  territory  thereof,  and 
that  its  members  are  citizens  of  the 
United  States,  and  severally  and  indi- 
vidually qualified  and  competent  to 
make  the  location.  Thomas  v.  Chis- 
holm, 13  Colo.  105,  21  Pac,  1019. 

77.  Gruwell  v.  Eocca,  141  Cal.  417, 
74  Pac.  1028;  Altoona  Quicksilver  Min. 
Co.  V.  Integral  Quicksilver  Min.  Co., 
114  Cal.  100,  45  Pac.  1047.  See  Nome- 
Sinook  Co.  v.  Simpson,  1  Alaska  578; 
Four  Hundred  Twenty  Min.  Co.  v.  Bul- 
lion Min.  Co.,  9  Nev.  240.  But  see 
supra,  Ij  B. 

[a]  View  by  jury  may  not  be  had 
at  request  of  a  plaintiff  who  introduces 
no  evidence  in  support  of  his  claim. 
Connollv  r.  Hughes,  18  Colo.  App.  372, 
71    Pac.   681. 

[b]  The   question   of   citizenship  Is 


one  for  the  jury  unless  the  presumption 
is  against  such  citizenship.  Golden 
Fleece  G.  &  S.  Min.  Co.  v.  Cable  Con. 
G.  &  S.  Min.  Co.,  12  Nev.  312,  325. 

78.  See  the  title  '-^Juries  and  Jur- 
ors. ' ' 

79.  Perego  v.  Dodge,  163  U.  S.  160, 
16  Sup.  Ct.  971,  41  L.  ed.  113.  See 
16  Standard  Proc.  891. 

[a]  Statute  Construed. — The  statute 
providing  what  finding  the  jury  shall 
make  if  neither  party  establishes  title 
to  the  premises  does  not  establish  the 
nght_  to  a  trial  by  jury  if  the  proceed- 
ing is  brought  in  equity.  Perego  v. 
Dodge,  163  U.  S.  160,  16  Sup.  Ct.  971, 
41   L.  ed.  113. 

80.  Perego  v.  Dodge,  163  U.  S.  160, 
16  Sup.  Ct.  971,  41  L.  ed.  113;  Mares 
r.  Dillon,  30  Mont.  117,  144,  75  Pac. 
963. 

81.  Perego  v.  Dodge,  163  U.  S.  160, 
16  Sup.  Ct.  971,  41  L.  ed.  113;  Burke 
V.  McDonald,  2  Idaho  339,  13  Pac. 
351.  '     "  / 

82.  Perego  v.  Dodge,  163*  U.  S.  160, 
16  Sub.  Ct.  971,  41  L.  ed.  113.  See 
generally  16  Standard  Proc.   913,  925. 

83.  Providence  Gold  Min.  Co.  v. 
Burke,  6  Ariz.  323,  332,  57  Pac.  641. 

84.  U.  S. — Wolverton  v.  Nichols,  119 
U.  S.  485,  7  Sup.  Ct.  289,  30  L.  ed. 
474.  But  see  federal  cases  in  next 
note.  Mont. — Murrav  v.  Polglase,  23 
Mont.  401,  59  Pac.  439;  Garfield  Min. 
&  Mill.  Co.  V.  Hammer,  6  Mont.  53,  8 
Pac.  153.  Wyo.— See  Iba  v.  Central 
Assn.,  5  Wyo.  355,  40  Pac.  527,  42 
Pac.  20. 
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possession  betwcon  claimants  of  the  same  nnpatontt'd  lancls.^^  And 
those  matters  which  are  within  the  exclusive  jurisdiction  of  the  land 
office  eannot  be  considered  and  determined  on  the  trial.«° 

4.  Findings.  —  The    general    rules    relating   to   findings  apply   to 
this  proci'cding,  with  some  exceptions.*^ 

5.  Verdict.  — A  verdict  in  a  suit  in  a  state  court  in  conformity 
with  the  stale  practice  is  generally  sufficient.*'*    In  some  jurisdictions 


85.  U.  S.— Dufficld  V.  San  Francisco 
Chemical  Co.,  198  Fed.  942.  And  see 
Clipper  Min.  Co.  r.  Eli  Min.  &  L.  Co., 
194  U.  S.  220,  24  Sup.  Ct.  632,  48 
L.  ed.  944.  IdaJio. — Le  Fevre  v.  Amou- 
son,  11  Idaho  45,  81  Pac.  71.  Utah. 
Nevada  E.  &  M.  Co.  v.  Springs,  41 
rtah  171,  124  Pac.  770.  Wye— Wright 
r.  Hartville,  13  Wyo.  497,  509,  81  Pac. 
649. 

Compare  Altoona  Quicksilver  Min.  Co. 
V.  Integral  Quicksilver  Min.  Co.,  114 
Cal.    100,   45    Pac.    1047. 

[a]  The  right  to  possession  is  the 
gist  of  the  action.  Burke  v.  McDon- 
ald, 2  Idaho  339,  13  Pac.  351. 

[b]  As  A.ffected  by  the  Answer. 
Where  the  defendant  denies  generally, 
the  issue  is  as  to  the  validity  of  the 
plaintiff's  claim  and  right  to  maintain 
it  against  the  government.  If  ho 
denies  and  sets  up  a  claim  in  himself,- 
the  issue  is  one  between  the  plaintiff's 
claim,  and  the  government,  the  defend- 
ant's claim  and  the  government  and 
between  the  plaintiflf 's  and  defendant's 
claims.  Jordan  v.  Duke,  6  Ariz.  55,  66, 
53  Pac.  197. 

[c]  The  determination  of  the  right 
of  possession  involves,  not  only  the 
cpiestion  which  of  the  adverse  claim- 
ants was  prior  in  time  in  making  loca- 
tion, and  whether  the  location  was 
made  in  compliance  with  the  law,  but 
also  the  question  whether  the  land 
occupied  and  covered  by  the  location 
was  subject  to  location  in  the  manner 
in  whicii  it  was  attempted  to  be  ac- 
quired, as  for  example,  whether  the 
land  was  subject  to  location  as  placer 
claim.  DufTield  r.  San  Francisco  Chem- 
ical Co.,  205  Fed.  480,  123  C.  C.  A. 
548,  201    Fed.  830,  120  C.  C  A.  160. 

86.  U.  S. — Duflield  i'.  San  Francisco 
Chemical  Co.,  198  Fed.  942,  all  ques- 
tions including  that  of  character  of  the 
land  excejit  that  of  the  right  to  pos- 
session arc  within  the  jurisdictior  of 
the  land  department.  Alaska.— Behr- 
onds  r.  Goldsteen,  1  Alaska  518,  min- 
eral or  non-mineral  character  of  land. 


Idaho. — Le  Fevre  v.  Amonson,  11  Idaho 
45,  81  Pac.  71,  whether  the  land  is 
mineral  or  non-mineral.  Mont. —  Wilson 
f.  Freeman,  29  Mont.  470,  75  Pac.  84, 
68  L.  R.  A.  833,  whether  necessary  as- 
sessment work  has  been  done.  Utah. 
Nevada  E.  &  M.  Co.  v.  Spriggs,  41 
Utah  171,  124  Pac.  770,  whether  land 
is  mineral.  Wyo. — Wright  r.  Hartville, 
13  Wyo.  497,  81  Pac.  649,  whether  land 
is  mineral. 

87.  See  the  title  "Findings  and  Con- 
clusions. ' ' 

[  a  I  The  Findings  Must  Bo  Sup- 
ported by  the  Evidence. — Nevada  E.  & 
M.  Co.  r.  Spriggs,  41  Utah  171,  124 
Pac,  770;  Stolp  r.  Treasury  Gold  Min. 
Co.,  38  Wash.  619,  80  Pac.  817,  holding 
a  finding  of  citizenship  is  sufficiently 
supported  by  the  evidence  when  based 
on  the  affidavit  of  the  jiarty. 

[b]  A  finding  as  to  the  citizenship 
of  the  plaintiff  must  be  made  even 
if  the  allegation  is  admitted.  Rosen- 
thal V.  Ives,  2  Idaho  265,  12  Pac.  904. 
But  see  Gruwell  v.  Rocca,  141  Cal.  417, 
74   Pac.   1028. 

88.  Altoona  Quicksilver  Min.  Co.  r. 
Integral  Quicksilver  Min.  Co.,  114  Cal. 
100,  45  Pac.   1047. 

[a]  A  special  verdict  may  be  ren- 
dered. Allocina  Quii'ksilver  Min.  Co. 
r.  Integral  Quicksilver  Min.  Co.,  114 
Cal.   100,  45  Pac.   1047. 

[b]  Special  findings  upon  any  mate- 
rial matter  may  be  ref|uired.  Upton  V. 
Santa  Rita  Min.  Co.,  14  N.  M.  96,  116, 
89  Pac.  275. 

[c  1  A  majority  verdict  may  be  re- 
ceived in  some  states.  Providence  Gold 
Min.  Co.  V.  Burke,  6  Ariz.  323,  332,  57 
Pac.   641. 

[d]  A  verdict  finding  defendant 
guilty  is  sufficient.  Upton  r.  Santa  Rita 
Min.  Co.,  14  N.  M.  96,  113,  89  Pac. 
275. 

fel  A  verdict  "for  plaintiff"  is  suf- 
ficient. Bennett  v.  ITarkrador,  158  TT. 
S.  441,  15  Sup.  Ct.  863.  39  L.  od.  1046, 
folloiccd  in  Malony  v.  Ausit,  175  U.  S.. 
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the  verdict  must  show  that  the  successful  party  is  entitled  to  pos- 
session as  against  his  opponent  and  the  government  by  a  com- 
pliance with  all  laws  applicable,®^  though  elsewhere  this  rule  has 
been  criticized  as  being  too  strict  and  as  overlooking  the  fact  that 
the  judgment  roll  is  not  intended  to  furnish  a  complete  basis  for  a 
patent.^" 

I.  JuDCfMENT.  —  Some  state  courts  do  not  concern  themselves  with 
the  question  as  to  whether  their  judgments  or  verdicts  can  be  used  in 
the  land  office,^^  whereas  others,  state  and  federal,  follow  a  contrary 
rule, ^2  and  require  the  decision  of  the  court,  as  in  the  case  of  a  ver- 
dict, to  show  that  the  successful  party  complied  with  all  laws  ap- 
plicable and  is  entitled  to  possession  not  only  against  his  opponent 
but  against  all  others  including  the  government.^^  In  any  event 
however,  the  judgment  must  follow  the  pleadings,^*  and  designate 
the  part,  if  any,  of  the  area  in  conflict  that  belongs  to  each  of  the 
adverse  claimants,^^  and  if  the  court  finds  for  the  plaintiff,  it  may 
restore  him  to  possession.^*^  A  federal  statute  provides  that  if,  in 
this  proceeding  neither  part,  establishes  title  to  the  ground  in  con- 
troversy, the  jury  shall  so  find  and  judgment  shall  be  rendered  ac- 
cordingly. If  there  be  no  jury,  then  the  judge  shall  render  a  decree 
that  neither  is  entitled  to  relief.®' 


281,  289,  20  Sup.  Ct.  115,  44  K  ed. 
163. 

89.  Boshnell  v.  Crooke  Min.  &  Smelt. 
Co.,  12  Colo.  247,  250,  21  Pae.  931; 
Manning  r.  Strehlow,  11  Colo.  451,  18 
Pac.  625;  McGinnis  v.  Egbert,  8  Colo. 
41,  54,  5  Pae.  652;  Burke  V.  McDonald, 
2  Idaho  679,  685,  33  Pac.  49. 

[a]     General      Verdict      Insufficient. 

(1)  A  verdict  merely  finding  in  favor 
of  a  party  is  insufficient  (Burke  v.  Mc- 
Donald, 2  Idaho  679,  685,  33  Pac.  49), 

(2)  as  it  conveys  no  information 
whether  it  was  returned  for  him  be- 
cause he  established  his  title  to  the 
lode  or  because  his  adversary  failed  to 
establish  his.  If  for  either  reason,  that 
fact  should  be  stated.  McGinnis  v. 
Egbert,  8  Colo.  41_,  54,  5  Pac.  652.  (3) 
But  a  verdict  finding  for  a  partj'^  ' '  and 
that  it  is  the  owner  of,  and  entitled 
to  the  possession  of,  the  ground  de- 
scribed in  the  complaint"  is  sufficient. 
Eushnell  v.  Crooke  Min.  &  Smelt.  Co., 
12   Colo.   247,  250,  21   Pac.   931. 

90.  Upton  r.  Santa  Kita  Min.  Co., 
14  N.  M.  96,  115,  89  Pac.  275. 

91.  Gruwell  v.  Eocca,  141  Cal.  417, 
74  Pae.  1028;  Quigley  v.  Gillett,  101 
Cal.  462,  35  Pae.   1040. 

[a]  A  recital  that  a  party  is  en- 
titled to  purchase  the  land  and  receive 
a  patent  therefor  is  beyond  the  juris- 
diction of  a  state  court  and  void.    Doe 


V.  Waterloo  Min.  Co.,  70  Fed.  455,  17 
C,  C.  A.  190;  Gruwell  v.  Roeca,  141  Cal. 
417,  74  Pac.  1028. 

92.  Wolverton  v.  Nichols,  119  U  S. 
485,  7  Sup.  Ct.  289,  30  L.  ed.  474; 
Murray  v.  Polglase,  23  Mont.  401,  414. 
59  Pac.  439.  ' 

93.  Burke  v.  McDonald,  2  Idaho  679. 
685,  33  Pac.  49. 

94.  Cronin  v.  Bear  Creek  Gold  Min. 
Co.,  3  Idaho  614,  32  Pac.  204. 

95.  Smith  v.  Imperial  Copper  Co  11 
Ariz.  193,  89  Pac.  510;  Bushnell  v. 
Crooke  Min.  &  Smelt.  Co.,  12  Colo  247 
251,  21  Pac.  931.  " 

[a]  Form  of  Judgment.— See  Bush- 
nell V.  Crooke  Min.  &  Smelt.  Co.,  12 
Colo.  247,  251,  21  Pac.  931. 

96.  Silver  City  G.  &  S.  Min.  Co  v. 
Lowry,  19  Utah   334,  57  Pae.   11. 

97.  U.  S.— Perego  v.  Dodge,  160  U. 
S.  160,  16  Sup.  Ct.  971,  41  L.  ed.  113; 
Jackson  v.  Roby,  109  U.  S.  440,  3  Sup. 
Ct.  301,  27  L.  ed.  990;  Tonopah  Frac- 
tion Min.  Co.  V.  Douglass,  123  Fed, 
9.''6.  Cal. — Anthony  r.  Jillson,  83  Cal. 
296,  23  Pac.  419.  Mont.— Wilson  v. 
Freeman,  29  Mont.  470,  75  Pac.  84,  68 
L.  R.  A.  833.  Wyo.— Phillips  v.  Brill, 
17  Wyo.  26,  95  Pae.  856. 

[a]  This  statute  is  .not  a  limitation 
upon  the  jurisdiction  of  a  state  court, 
but  is  simply  a  declaration  by  congress 
that  the  land  ©ffice  will  not  recognize 
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A  judgment  of  nonsuit  may  be  .Grrantcd  for  lack  of  cnfficient  evidence, 
in  accordance  ■with  general  rules  elsewhere  treated.^^ 

J.  Costs.  —  Costs  are  governed  ])y  the  general  rules  elsewhere 
treated.^^ 

K.  Effect  and  Enforcement  op  Judgment.^  —  It  has  been  held 
that  no  execution  will  issue  for  possession  of  the  land,^  and  that  the 
only  effect  of  the  judirment  is  to  clear  away  obstructions  afjainst  an 
application  for  a  patent.^  The  decree  prevents  the  unsuccessful 
litigant  from  acquiring  a  patent  for  the  ground  in  conflict  and  al- 
lows a  patent  to  be  issued  to  his  adversary.*  The  government  is  bound 
only  as  to  the  determination  of  the  single  question,  the  right  of  pos- 
session as  between  the  contending  claimants,^  and  the  decree  docs 
not  affect  the  title  in  the  government  except  to  the  extent  the  land 
department  is  bound  or  influenced  by  it.° 

L.  Review.  —  The  action  may  be  reviewed  in  accordance  with  the 
general  rules  firoverninff  re\new/ 

II.  ACTIONS  TO  RECOVER  AND  PROTECT  MINES  AND  MIN- 
ERAL RIGHTS. —  A.  Generai.lv.  —  While  recognizing  the  para- 
mount title  of  the  United  States  in  unpatented  mining  claims,  courts 
treat  the  claimant  under  a  perfected  location  as  the  owner  of  the 
fee.  It  follows  therefrom  that  the  locator  has  a  right  to  the  same 
remedies  for  the  protection  and  enforcement  of  his  rights  in  his  claim, 
with  the  same  forms  of  procedure,  as  an  owner  of  other  real  estate.^ 


any  finding  for  a  defendant  unless  it 
be  on  proof  of  right  of  possession. 
Upton  r.  Santa  Rita  Min.  Co.,  14  N.  M. 
96,  109,  89  Pae.  275. 

98.  Colo. — Me  Williams  v.  Winslow, 
34  Colo.  341,  82  Pac.  538;  Moffat  v. 
Blue  River  Gold  E.  Co.,  33  Colo.  142, 
80  Pac.  139  (where  plaintiff  failed  to 
show  the  land  was  open  to  location); 
Kirk  r.  Mcldrum,  28  Colo.  453,  457,  65 
Pae.  633;  Connollv  r.  Hughes,  18  Colo. 
App.  372,  71  Pac.  681.  Idaho.— Lalande 
r.  McDonald,  2  Idaho  307,  13  Pac.  347. 
Mont— Lozar  v.  Neill,  37  Mont.  287,  96 
Pac.  343. 

But  see  Tba  r.  Central  Assn.,  5  Wyo. 
355,  40  Pac.  527,  42  Pac.  20. 

As  to  nonsuit  generally,  see  the  title 
' '  Dismissal,  Discontinuance  and  Non- 
suit." 

[a]  After  nonsuit  granted  the  pro- 
ceedings become  ex  jiarto  and  the  plain- 
tiff is  excluded  from  further  participa- 
tion in  the  case.  Moffat  r.  Blue  River 
Gold  E.  Co.,  33  Colo.  142,  149,  80  Pac. 
139;  LoTiar  v.  Neill,  37  Mont.  287,  96 
Pac.  .343. 

99.  See  generally  the  title  "Costs." 
[al     Fees  paid   out   for   the   purpose 

of  enabling  a  party  to  complete  his 
adverse  claims  in   the  land   office  can- 
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not  be  taxed  as  costs  in  the  action. 
Mares  v.  Dillon,  30  Mont.  144,  75  Pac. 
969. 

1.  See  generally  the  titles  "Judg- 
ments;" "Judgments  and  Decrees,  En- 
forcement of." 

2.  Providence  Gold  Min.  Co.  v. 
Burke,  6  Ariz.  323,  332,  57  Pac.  641. 
Compare  Silver  City  G.  &  S.  Min.  Co. 
V.  Lowry,  19  Utah  334,  57  Pac.  11. 

3.  Providence  Gold  Min.  Co.  v. 
Burke.  6  Ariz.  323,  332,  57  Pae.  641. 

4.  Mares  v.  Dillon,  30  Mont.  117,  75 
Pac.  963. 

5.  Richmond  Min.  Co.  r.  Rose,  114 
U.  S.  571,  58.5,  5  Sup.  Ct.  1005,  29 
L.  ed.  273;  Butte  Land  &  Inv.  Co.  v. 
Merriman,  32  Mont.  402,  413,  SO  Pac. 
675,  108  Am.  St.  Rep.  590. 

6.  San  Francisco  Chemical  Co.  v. 
Duffield,  201  Fed.  830,  120  C.  C.  A. 
160.  See  Butte  Land  &  Inv.  Co.  v. 
Merriman,  32  Mont.  402,  413,  80  Pac. 
675,   108   Am.  St.  Rep.   590. 

7.  See  generally  the  titles  "Ap- 
peals;" "New  Trial;"  and  other  titles 
dcaliiicr  with   appollnto   review. 

Questioning  failure  to  commence  suit 
within  required  time  in  appellate  court, 
see  sttfrra,  T,  D. 

8.  See  Buchner  v.  Malloy,  155  Cal, 
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The  same  actions  are  appropriate  to  both,  the  judgment  rendered  is 
in  the  same  form,  and  may  be  enforced  in  the  same  way,  subject  to 
the  right  of  appeal  with  a  stay  of  execution.^ 

B.  Ejectment.  —  1.  Generally.^"  —  An  action  of  ejectment  may 
be  maintained  to  recover  a  mining  claim,"  whether  patented^^  or 
unpatented,^^  at  the  instance  of  an  owner  or  possessor  thereof,^*  who 
ihas  been  ousted  by  the  defendant/^  In  ejectment  to  recover  pos- 
session of  an  unpatented  mining  claim,  the  strict  legal  title  to  the 
premises  is  in  the  United  States,  and  it  has  been  held  that  the  rule 
that  the  plaintiff  must  recover  on  the  strength  of  his  own  title  does 
not  apply.^^ 

2.  Parties.  —  The  rules  governing  parties  generally  obtain  in  this 
proceeding.^'^ 


253,  100  Pac.  687;  Contreras  v.  Merck, 
131  Cal.  211,  63  Pac.  336;  Harris  v. 
Kellogg,   117    Cal.   484,  49   Pac.    708. 

[a]  Forcible  Entry  and  Detainer. 
A  mere  licensee  under  the  Missouri 
mining  rules  has  no  such  possessory 
right  as  will  sustain  forcible  entry  and 
detainer,  as  against  the  owner's  lessee, 
since  his  relation  to  the  owner  is  like 
that  of  an  employe  whose  compensa- 
tion is  certain  portion  of  the  minerals 
mined.  Rocnester  v.  Gate  City  Min. 
Co.,  86  Mo.  App.  447,  which  concedes, 
however,  that  a  licensee  might  have 
such  possession  as  to  entitle  him  to 
maintain  the  action. 

9.  Buchner  v.  Malloy,  155  Cal.  253, 
100  Pac.  687;  Contreras  v.  Merck,  131 
Cal.  211,  63  Pac.  336;  Harris  v.  Kel- 
logg, 117  Cal.  484,  49  Pac.  708;  State 
ex  rel.  Baker  v.  District  Court,  24  Mont. 
330,  61  Pac.  882. 

10.  See  generally  the  title  "Eject- 
ment." 

11.  See  7  Standard  Proc.  993,  994. 

[a]  The  strict  legal  title  must  pre- 
vail in  ejectment.  If  the  plaintiff  have 
only  equities,  he  must  seek  relief  on 
the  equity  side  of  the  court.  Lock- 
hart  V.  Johnson,  181  U.  S.  516,  21  Sup. 
Ct.   665,  45  L.   ed.   979. 

12.  Rader  v.  Allen,  27  Ore.  344,  41 
Pac.  154,  claim  to  which  patent  cer- 
tificate had  been  issued. 

13.  Davidson  v.  Calkins,  92  Fed.  230. 

14.  Grady  v.  Early,  18  Cal.  108. 

[a]  A  lessee  of  a  mining  claim  may 
maintain  ejectment  against  another 
lessee  of  a  portion  of  the  premises. 
Barker  r.  Dale,  17  Pittsb.  L.  J.  19,  3 
Pittsb.  Rep.  190,  2  Fed.  Cas.  No.  988. 

15.  Union  Consol.  Silver  Min.  Co.  v. 
Taylor,  100  IT.  S.  37,  25  L.  ed.  541; 
Golden   Cycle   M.   Co.  v.   Christmas   G. 


M.  Co.,  204  Fed.  939,  123  C.  C.  A. 
261;  Zerres  v.  Vanina,  134  Fed.  610. 
See  7  Standard  Proc.  1002,  1007. 

[a]  Ouster  May  Be  on  the  Surface 
or  Beneath. — Lincoln-Lucky  &  Lee  Min. 
Co.  V.  Hendry,  9  N.  M.  149,  50  Pac. 
330. 

16.  Cal. — Richardson  v.  McNulty,  24 
Cal.  339.  Colo.— Strepey  v.  Stark,  7 
Colo.  614,  5  Pac.  111.  Wash.— Nation- 
al M.  &  M.  Co.  V.  Piccolo,  54  Wash.  617, 
104  Pac.  128. 

But  see  Cook  v,  Johnson,  3  Alaska 
506,   526. 

[a]  "It  is  further  to  be  observed 
that  the  rule  in  ejectment,  that  the 
plaintiff  must  recover,  if  at  all,  on  the 
strength  of  his  own  title,  and  not  upon 
the  weakness  of  that  of  his  adversary, 
is  held  not  to  apply  to  possessory 
actions  for  mining  claims,  where 
neither  party  has,  strictly  speaking, 
any  legal  title,  but  when  the  prior 
possession  of  plaintiff  is  pitted  against 
the  present  possession  of  the  defend- 
ant. 'Practically,  the  real  question  in- 
volved in  all  such  cases  is:  Which,  as 
against  the  other,  has  the  better  right 
to  mine  the  land  in  question?'  Rich- 
ardson V.  McNulty,  et  al.,  24  Cal.  339. 
Each  party  must  prove  his  claim  to 
the  premises  in  dispute  and  the  better 
right  must  prevail."  Strepey  v.  Stark, 
7  Colo.  614,  5  Pac.  Ill,  followed  Fn 
National  M.  &  M.  Co.  v.  Piccolo,  54 
Wash.  617,  622,  104  Pac.  128. 

17.  See  the  titles  "Ejectment;" 
"Parties." 

[a]  A  person  locating  a  mining 
claim  in  the  name  of  another  cannot 
maintain  ejectment  in  his  own  name. 
Van  Valkenburg  p.  Huff,  1  Neb.  142. 

[b]  A  tenant  in  common  may  main- 
tain ejectment  without  joining  his  co- 

Vol.  XIX 


798 


MINES  AND  MINERALS 


3,  Pleadings.  —  a.  Complaint.  —  A  complaint  sufficient  in  an 
ordinary  action  pf  ejectment  is  sufficient  in  ejectment  for  a  mining 
claim. >s'  The  iilaintih'  need  not  allege  his  qualifications  to  enter  min- 
eral land/^  but  he  nuist  allege  an  estate  or  possession  in  himself,-" 
which  is,  of  course,  subject  to  the  paramount  title  in  the  United 
States,  unless  a  patent  has  been  issued,-^  a  wrongful  entry  or  ouster 
by  the  defendant,-=^  possession  by  the  defendant  at  the  commence- 
ment of  the  action,-^  and  his  wrongful  withholding  of  the  same,^* 
to  plaintiff's  damage,  if  he  seeks  damages."  The  premises  claimed,^^ 
and  the  lodes  embraced  therein,"  should  be  described.     In  ejectment 


tenants.  Erhardt  v.  Boaro,  113  TJ.  S. 
527,  537,  5  Sup.  Ct.  560,  28  L.  ed.  1113; 
Morenlinnt   r.    Wilson,  52   Cal.  2(58. 

[c]  Several  defendants  in  joint  pos- 
session of  the  mining  claim  may  be 
joined.  Davis  v.  Dennis,  43  Wash.  54, 
85  Pac.  1079. 

18.  Contreras  v.  Merck,  131  Cal.  211, 
63  Pac.  336;  National  M.  &  M.  Co. 
■r.  Piccolo.  54  Wash.  617,  104  Pac.  128. 

Form  of  Complaint. — See  9  Standard 
Proc.  S2S. 

[al  Plaintiff  need  not  allege  a  for- 
feiture bv  the  defendant.  Contreras 
V.  Merck,' 131   Cal.  211,  63  Pac.  336. 

19.  Davis  r.  Dennis,  43  Wash.  54, 
85  Pac.  1079,  need  not  show  he  is  twen- 
ty-one years   of   age. 

20.  Glacier  Mountain  S.  Min.  Co.  r. 
W^illis,  127  U.  S.  471,  481,  8  Sup.  Ct. 
1214,  32  L.  ed.  172;  Haggin  r.  Kelly, 
136  Cal.  481,  69  Pac.  140;  Contreras 
V.  Merck,  131  Cal.  211,  63  Pac.  336; 
Coryell  v.  Cain,  16  Cal.  567. 

[a]  An  averment  that  plaintiff  is 
the  owner  of  the  mining  claim  in  ques- 
tion and  is  entitled  to  possession  is 
sufficient.  Harris  r.  Kellogg,  117  Cal. 
484,  49  Pac.  708;  National  M.  &  M. 
Co.  V.  Piccolo,  54  Wash.  617,  104  Pac. 
128. 

fb]  An  allegation  of  the  facts  neces- 
sary to  show  a  valid  location,  by  a  per- 
son entitled  to  make  a  miiuM-al  claim, 
need  not  be  made.  National  M.  &  M. 
Co.  V.  Piccolo,  54  Wash.  617,  104  Pac. 
128. 

\c]  Conveyance  through  which 
plaintiff  deraigns  title  should  not  be  set 
out.     Cnrycll  r.  C'nin,  16  Cal.  567. 

[d]  Mining  rules  and  customs  upon 
which  the  plaintiff's  title  depends  need 
not  be  set  forth  in  the  comiilnint,  Init 
mav  be  proved  without  pleading  them. 
Cofman  r.  Clements,  23  Cal.  245.  Not 
judiciallv  noticed,  see  7  Ency.  of  Ev. 
i929. 


21.  Corvell  v.  Cain,  16  Cal.  567,  573. 

22.  Coryell  r.  Cain,  16  Cal.  567; 
National  M.  &  M.  Co.  v.  Piccolo,  54 
AVash.  617,  104  Pac.  128. 

[a]  An  averment  of  a  trespass  on 
a  vein  apexing  within  the  surface 
boundaries  of  plaintiff's  claim  and  in- 
tersected by  its  end  lines  is  a  sufficient 
allegation  of  trespass  m  an  action  of 
cieetmcnt.  Davis  V.  Shepherd,  31  Colo. 
141,  72  Pac.  57. 

23.  Haggin  v.  Kelly,  136  Cal.  481, 
69  Pac.  140;  Corvell  V.  Cain,  16  Cal. 
567. 

24.  Haggin  v.  Kelly,  136  Cal.  481, 
69  Pac.  140. 

25.  Coryell  r.  Cain,  16  Cal.  567. 

26.  U.  S. — •Glacier  Mountain  S.  Min. 
Co.  V.  Willis,  127  U.  S.  471,  8  Sup.  Ct. 
1214,  32  L.  ed.  172.  Cal.— Grady  v. 
Early,  18  Cal.  108,  description  held  suf- 
ficient. Wash.— National  M.  &  M.  Co. 
V.  Piccolo,  54  Wash.  617,  104  Pac.   128. 

[a]  A  description  of  the  premises 
sufficiently  distinct  (1)  to  enable  a 
sheriff  to  exciute  a  writ  of  possession 
or  a  surveyor  to  ascertain  its  exact 
limits  is  sufficient.  Glacier  Mountain 
S.  Min.  Co.  r.  Willis,  127  U.  S.  471, 
8  Sup.  Ct.  1214,  32  L.  ed.  172.  (2) 
A  description  by  name,  giving  the  min- 
ing district,  the  county  and  territory 
where  situated  and  the  book  and  page 
where  the  location  notice  is  recorded  is 
sufficient.  Veronda  r.  Dowdy,  13  Ariz. 
265,  108  Pac.  482.  To  same  effect,  see 
Barrett  v.  Crary,  4  Alaska  483. 

27.  See  Glacier  Mountain  S.  Min. 
Co.  V.  Willis,  127  U.  S.  471,  480,  8  Sup. 
Ct.  1214.  32  L.  ed.  172. 

[a]  Description  of  Lodes.— A  state- 
ment that  all  tlie  lodes  in  the  tunnel 
claim  have  been  worked  and  mined  by 
the  plaintiff  and  his  grantors  is  a  suf- 
fii-ient  mentioning  and  descrij^tion^  of 
the  lodns  alleged  to  be  embraced  with- 
in  the  claim.     Glacier  Mountain  Min. 
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for  trespass  on  a  vein  in  which  plaintiff  has  extralateral  rights,  he 
need  not  allege  that  the  vein  contains  minerals,  if.  his  claim  is 
patented.^^ 

Prayer,  —  The  plaintiff  may  ask  a  temporary  injunction,^^  but  a 
prayer  for  a  permanent  injunction  at  the  conclusion  of  the  trial  is 
unnecessary  and  superfluous.^" 

b.  Ansiver.  —  The  answer  of  the  defendant  must  comply  with  the 
general  rules  regulating  answers  generally.^^ 

e.  Beply  or  Replication.  —  In  some  jurisdictions  the  plaintiff  must 
reply  to  new  matter  in  the  answer.^^ 

4.  Questions  of  Law  and  Fact.  —  Questions  of  fact  are  for  the 
determination  of  the  jury.^^ 


Co.  V.  Willis,  127  U.  S.  471,  8  Sup.  Ct. 
1214,  32  L.  ed.  172. 

28.  Davis  v.  Shepherd,  31  Colo.  141, 
72  Pac.  57. 

29.  Haggin  v.  Kelly,  136  Cal.  481, 
69  Pac.  140. 

30.  Haggin  V.  Kelly,  136  Cal.  481, 
69   Pac.    140. 

31.  See  the  titles  ''Answers;"  ''De- 
nials;" "Ejectment;"  and  Sullivan  v. 
Iron  S.  Min.  Co.,  109  U.  S.  550,  3  Sup. 
Ct.  339,  27  L.  ed.  1028,  holding  an- 
swer to  a  complaint  to  recover  pos- 
session of  a  lode  within  a  placer  claim 
sufficient. 

[a]  A  mere  allegation  of  ownership 
in  the  defendant  is  sufficient.  Con- 
treras  V.  Merck,  131  Cal.  211,  63  Pac. 
336. 

[b]  An  equitable  defense  that  de- 
fendant is  equitable  owner  of  one-half 
of  the  location  must  be  set  up  in  the 
answer.  Brady  v.  Husby,  21  Nev.  453, 
33  Pac.   801. 

[c]  A  forfeiture  (1),  if  relied  on, 
must  be  alleged.  U.  S. — Cache  Creek 
M.  Co.  V.  Brahenberg,  217  Fed.  240,  132 
C.  C.  A.  234,  plea  held  sufficient  on 
objection  on  appeal.  Cal. — Morenhaut 
V.  Wilson,  52  Cal.  263.  Mont.— Ren- 
shaw  V.  Switzer,  6  Mont.  464,  13  Pac. 
127.  Wyo. — Sherlock  t\  Leighton,  9 
Wyo.  297,  63  Pac.  580,  934.  (2)  A 
general  allegation  of  forfeiture  is  a 
legal  conclusion,  and  the  facts  show- 
ing whether  a  forfeiture  was  incurred 
must  be  stated.  A  general  averment 
that  the  plaintiff  lost  whatever  right 
he  had  by  a  failure  to  comph^  with 
the  rules,  regulations  and  customs  of 
the  mining  district  is  insufficient. 
Dutch  Flat  Water  Co.  v.  Mooney,  12 
Cal.  534. 

32.  See  the  title  "Eeplication  and 
Reply." 


[a]    A  plea  of  forfeiture  in  a  reply 

is  in  confession  and  avoidance  and  is 
an  admission  of  a  prior  vaJid  location. 
Bakke  v.  Latimer,  3  Alaska  95. 

33.  See  the  title  "Province  of  Judge 
and  Jury." 

[a]  The  question  of  discovery  is  one 
of  fact.  Lang  r.  Robinson,  148  Fed. 
799,  79  C.  C.  A.  1 ;  Overgaard  v.  Wester- 
berg,  3  Alaska  168,  180. 

[b]  Marking  of  the  boundaries  and 
recordation  of  the  notice  are  questions 
of  fact.  Overgaard  v.  Westerberg,  3 
Alaska  168. 

[c]  Whether  a  location  is  bona  fide 
or  speculative  is  a  question  for  the 
jury.  Rooney  v.  Barnette,  200  Fed.  700, 
119   C.   C.   A.   116. 

[d]  Whether  work  on  one  claim 
would  inure  to  the  benefit  of  a  group 
of  claims  is  properly  submitted  to  the 
jury.  Wilson  v.  Triumph  Consol.  Min. 
Co.,  19  Utah  66,  56  Pac.  300,  75  Am. 
St.  Rep.  718. 

[e]  Abandonment. — (1)  Whether  or 
not  a  location  has  been  abandoned  is 
a  question  for  the  jury  (Taylor  v.  Mid- 
dleton,  67  Cal.  656,  8  Pac.  594.  See 
also  McMillin  v.  Titus,  222  Pa.  500,  72 
Atl.  240,  as  to  abandonment  of  lease), 
or  (2)  a  mixed  question  of  law  and 
fact.  Oreamuno  v.  Uncle  Sam  G.  & 
S.  Min.  Co.,  1  Nev.  215. 

[f]  Known  Vein. — In  a  contest  be- 
tween a  placer  patentee  and  a  lode 
claimant,  it  is  a  question  of  fact  how 
much  of  gold  or  silver  must  be  found 
in  a  vein  before  it  will  justify  ex- 
ploitation and  be  properly  called  a 
"known  vein."  Iron  Silver  Min.  Co. 
t\  Mike  &  Starr  G.  &  S.  Min.  Co.,  143 
U.  S.  394,  430,  12  Sup.  Ct.  543,  36 
L.  ed.  201;  Noves  v.  Clifford,  37  Mont. 
138,  94  Pac.  842. 
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5.  Verdict.  —  The  verdict  must  not  be  too  general.^* 
C.  Quieting  Title.  —  1.  Generally.  —  An  action  to  quiet  title  to 
a  mining  claim  or  interest  may  be  maintained  in  accordance  with  the 
general  rules  regulating  quiet  title  suits,^^  by  an  owner  of  a  patented 
mine,^^  the  owner  of  a  mineral  interest  witli  no  title  in  the  surface,^^ 
by  a  mine  owner  in  possession  of  a  mining  claim,^^  and,  under  some 
statutes,  by  a  mine  owner  not  in  possession.^'*     The  United  States 


34.  Colorado  Cent.  Consol.  Min,  Co. 
V.  Turck,  50  Fed.  888,  897,  2  C.  C.  A. 
67. 

[a]  A  verdict  is  not  too  general 
which  finds  the  plaintiff  was  "the  own- 
er in  fee  of  the  lode  and  premises 
described  in  the  complaint,  and  was 
entitled  to  the  occupation  and  posses- 
sion thereof."  Colorado  C.  C.  M.  Co. 
V.  Turck,  50  Fed.  888,  897,  2  C.  C.  A. 
67. 

35.  See  Bulwer  Con.  Min.  Co.  v. 
Standard  Con.  Min.  Co.,  83  Cal.  589, 
23  Pac.  1102;  Hirschler  v.  McKendricks, 
16  Mont.  211,  40  Pac.  290,  and  the  title 
"Quieting  Title." 

[a  I  Parties  Plaintiff. — Tenants  in 
common  of  a  minin<i  claim  may  but 
need  not  join  as  plaintiffs  in  a  quiet 
title  suit.  McCleary  v.  Broaddus,  14 
Cal.  App.  60,  111  Pac.  125. 

[b]  Parties  Defendant. — An  owner 
of  a  claim  may  join  as  defendants  in 
an  action  to  quiet  title  to  a  vein  or 
lode,  locators  of  distinct  claims  ad- 
jacent or  near  plaintiff's  claim  who 
assert  adverse  claims  to  the  vein  on 
its  dip,  although  their  interests  are 
distinct.  Hvman  V.  Wheeler,  33  Fed. 
629. 

[c]  No  jury  is  required.  Hammer 
V.  Garfield  Min.  &  Mill.  Co.,  130  U.  S. 
291,  9  Sup.  Ct.  548,  32  L.  ed.  964. 

[d]  Questions  of  Fact. — (1)  Wheth- 
er work  outside  a  claim  is  for  the 
benefit  of  a  claim  is  a  question  of  fact. 
Big  Three  M.  &  M.  Co.  v.  Hamilton, 
157  Cal.  130,  107  Pac.  301,  137  Am. 
St.  Rep.  118.  (2)  SuOiciency  of  the 
description  in  the  declaratory  state- 
ment is  a  question  of  fact.  Leveridge 
v.  Henncssv,  48  Mont.  58,  135  Pac. 
906. 

[el  Findings  must  be  supported  by 
the  evidence.  Wright  v.  Killian,  132 
r,al.  56,  64  Pac.  08;  Crnwn  Point  Gold- 
Min.  Co.  V.  Crismon,  39  Ore.  364,  65 
Pac.  87. 

[fl  Finding  on  formal  but  Immate- 
rial issues  nood  not  bo  nindc.  Bulwer 
Con.   Min.    Co.    r.    Standard    Con.    Min. 
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Co.,  83  Oal,  589,  609,  23  Pac.  1102; 
Souter  v.  Maguire,  78  Cal.  543,  21  Pac. 
183. 

[g]  The  question  of  priority  of  loca- 
tion is  witliin  the  jurisdiction  of  a 
court  in  a  quiet  title  suit,  where  the 
land  office  made  a  double  grant  of  the 
disputed  premises.  Round  Mountain  M. 
Co.  r.  Round  Mountain  Sphinx  M.  Co., 
35  Nev.  392,  129  Pac.  308. 

36.  Round  Mountain  M.  Co.  V. 
Round  Mountain  Sphinx  M.  Co.,  35 
Nev.  392,  129  Pac.  308. 

37.  Gulf  Coal  &  Coke  Co.  v.  Ala- 
bama Coal  &  Coke  Co.,  145  Ala.  228, 
40  So.  397,  7  L.  R.  A.  (N.  S.)  712. 
See  McConnell  v.  Pierce,  210  Til.  627, 
71  N.  E.  622,  denying  relief  as  plain- 
tiff was  not  in  possession. 

38.  U.  S.— Golden  Cycle  M.  Co.  v. 
Christmas  G.  M.  Co.,  204  Fed.  939,  123 
C.  C.  A.  261;  United  States  M.  Co. 
V.  Lawson,  134  Fed.  769,  67  C.  C.  A. 
587.  Cal. — Van  Ness  v.  Rooney,  160 
Cal.  131,  116  Pac.  392;  Buchner  v.  Mal- 
loy,  155  Cal.  253,  100  Pac.  087;  Pralus 
V.  Pacific  G.  &  S.  Min.  Co.,  35  Cal. 
30.  Idaho,— Poncia  r.  Eagle,  28  Idaho 
60,  152  Pac.  208;  Stewart  M.  Co.  v. 
Ontario  M.  Co.,  23  Idaho  724,  132  Pac. 
787.  Ore.— Crown  Point  Gold-Min.  Co. 
■V.  Crismon,  39  Ore.  364,  65  Pac.  87. 

[a]  A  mere  locator  without  a  patent 
having  been  issued  to  him  may  main- 
tain the  action.  Gillis  r.  Downey,  85 
Fed.  483,  29  C.  C.  A.  280,  citing  casfS. 

[b]  As  a  Suit  To  Annul  a  Patent. 
An  action  to  quiet  title  to  a  mining 
location  against  a  defendant  claiming 
under  a  patent  to  a  railroad  which  ex- 
cepts all  mineral  lands  except  coal  and 
iron  lands,  is  not  a  suit  to  annul  or 
avoid  a  patent  within  the  federal  stat- 
ute but  the  action  merely  involves 
the  interpretation  of  the  patent.  Van 
Ness  v.  Roonev,  160  Cal.  131,  116  Pac. 
392. 

39.  U.  S.— See  Golden  Cycle  M.  Co. 
r.  Christmas  G.  M.  Co.,  204  Fed.  939, 
123  0.  C.  A.  261.  Cal.— Reiner  r. 
Schroeder,   146   Cal.   411,  80   Pac.   517. 
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also  may  bring  an  action  to  quiet  title  to  lands  to  which  it  has  title.*" 
2.  Pleadings.  —  The  pleadings  are  governed  by  the  rules  relating 
to  quiet  title  suits  generally.*^  The  bill  must  allege  plaintiff's  own 
title  to  the  mining  claim  or  lode  to  which  title  is  sought  to  be 
quieted/^  describing  it/^^  and  that  the  defendant  claims  adversely  to 
him,**  setting  forth  the  injury  sustained/^  but  it  is  not  necessary  to 
set  out  specifically  the  character  of  the  defendant's  adverse  claim.*' 


Ky. — Combs  v.  Virginia  I.  C.  &  C.  Co., 
32  Ky.  L.  Eep.  601,  106  S.  W.  815. 

40.  United  States  v.  McCutchen,  234 
Fed.  702.  See  the  title  "PubUc 
Lands. ' ' 

[a]  A  receiver  may  be  appointed  in 
advance  of  a  judgment  in  favor  of 
plaintiff  at  law.  United  States  v.  Mc- 
Cutchen, 234  Fed.  702. 

41.  Poncia  v.  Eagle,  28  Idaho  60,  152 
Pae.  208.  See  generally  the  title 
"Quieting  Title." 

[a]  Form  of  Complaint. — See  Par- 
ley's Park  S.  Min.  Co.  v.  Kerr,  130 
U.  S.  256,  9  Sup.  Ct.  511,  32  L.  ed. 
906;  Bullion  B.  &  C.  Min.  Co.  v.  Eureka 
Hill  Min.  Co.,  5  Utah  3,  11  Pac.  515, 
holding  cross-complaint  sufficient. 

[b]  An  accounting  for  ore  taken 
may  be  asked.  Clark-Montana  E.  Co. 
V.  Butte  &  Superior  C.  Co.,  233  Fed. 
547,  575. 

[c]  An  allegation  that  land  does 
not  contain  mineral  in  lode  deposits  of 
any  value  sufficient  to  justify  its  re- 
moval is  not  an  allegation  of  a  legal 
conclusion  but  one  of  fact.  O'Keefe 
V.  Cannon,  52  Fed.   898. 

[d]  A  simple  denial  that  defendant 
asserts  the  claims  alleged  in  the  bill 
is  bad,  as  implying  the  assertion  of 
some  other  adverse  title.  And  a  de- 
nial that  defendant  ever  asserted  any 
title  prior  to  the  commencement  of  the 
suit  does  not  present  a  material  issue. 
California  Oil  &  Gas  Co.  v.  Miller,  96 
Fed.  12,  19;  Bulwer  Con.  Min.  Co.  v. 
Standard  Con.  Min.  Co.,  83  Cal.  589,  23 
Pac.  1102. 

42.  California  Oil  &  Gas  Co.  v.  Mil- 
ler, 96  Fed.  12,  19;  Clason  v.  Matko,  12 
Ariz.  213,  100  Pac.   773. 

^  [a]  It  is  sufficient  (1)  for  the  plain- 
tiff to  allege  that  he  is  the  owner  of 
the  mining  claim.  U.  S. — Parley's  Park 
S.  Min.  Co.  V.  Kerr,  130  U.  S.  256,  9 
Sup.  Ct.  511,  32  L.  ed.  906;  O'Keefe 
V.  Cannon,  52  Fed.  898.  Cal.— Souter 
r.  Maguire,  78  Cal.  543,  21  Pac.  183; 
Thompson  V.  Spray,  72  Cal.  528,  14  Pac. 
182.     Wash. — Protective  M.  Co.  v.  For- 


est City  Min.  Co.,  51  Wash.  643,  99 
I'ac.  1033.  (2)  An  allegation  of  a 
discovery  or  of  facts  excusing  it  would 
be  an  allegation  of  evidentiary  mat- 
ters. Protective  M.  Co.  v.  Forest  City 
M.   Co.,  51   Wash.   643,  99  Pac.   1033. 

[b]  An  allegation  that  plaintiff  is 
the  absolute  owner,  against  every  one 
except  the  government,  of  a  certain 
claim  by  deed  from  a  locator  thereof 
is  sufficient  to  show  ah  estate  in  plain- 
tiff. Clason  V.  Matko,  12  Ariz.  213, 
100  Pac.  773. 

43.  Clason  v.  Matko,  12  Ariz.  213, 
100  Pae.  773;  Bullion  B.  &  C.  Min.  Co. 
r.  Eureka  Hill  Min.  Co.,  5  Utah  3,  11 
Pac.  51.5. 

[a]  A  description  of  a  claim  giving 
its  name,  (1)  referring  to  the  location 
notice  as  part  of  the  complaint  and 
giving  the  book  and  page  of  its  recorda- 
tion is  sufficient.  Clason  v.  Matko,  12 
Ariz.  213,  100  Pac.  773.  (2)  A  de- 
scription of  the  lode  by  name  is  suffi- 
cient, in  a  cross-action  to  quiet  title 
to  such  lode,  where  the  claim  in  which 
such  lode  is  situated  is  sufficiently  de- 
scribed. Bullion  B.  &  C.  Co.  v.  Eureka 
Hill  Min.   Co.,  5  Utah  3,  11  Pac.  515. 

44.  Parley's  Pai-k  S.  Min.  Co.  v. 
Kerr,  130  U.  S.  256,  9  Sup.  Ct.  511,  32 
L.  ed.  906;  California  Oil  &  Gas  Co. 
T.  Miller,  96  Fed.  12,  19;  Bulwer  Con. 
Min.  Co.  V.  Standard  Con.  Min.  Co., 
83   Cal.   589,  608,  23   Pae.  1102. 

45.  See  Pralus  v.  Pacific  G.  &  S. 
Min.  Co.,  35  Cal.  30,  holding  an  al- 
legation of  injury  sufficient  which 
states  that  by  means  of  the  false  rep- 
resentations and  pretenses  aforesaid, 
the  plaintiff  is  greatly  embarrassed  in 
the  free  enjoyment,  use  and  disposition 
of  his  mining  claim  and  that  his  in- 
terest is  greatly  depreciated  by  reason 
of  the  possibility  of  title  in  the  de- 
fendant resulting  from  such  false 
claim. 

46.  California  Oil  &  Gas  Co.  v.  Mil- 
ler, 96  Fed.  12,  19;  Scorpion  S.  Min. 
Co.  V.  Marsano,  10  Nev.  370,  379,  and 
if  the  defendant  admits  the  plaintiff's 
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If  it  IS  required  that  the  phiintiff  be  in  possession,  he  must  allege 
possession  of  the  claim  and  the  lode  to  which  he  is  seeking  to  quiet 
title.*^  It  is  not  necessaiy  to  aver  the  citizenship  of  the  plaintiff.'*^ 
If  suit  is  brought  in  a  federal  court,  the  bill  must  allege  facts  con- 
ferring jurisdietion  upon  such  court,  either  by  showing  a  diversity 
of  citizenship,*"  or  that  a  federal  question  is  involved.'^*^ 


possession  or  does  not  disclaim,  he 
must  plead  and  prove  good  title  in 
himself. 

47.  Boston  &  M.,  etc.  Min.  Co.  v. 
Montana    Ore    P.    Co.,    188    U.    S.    632, 

641,  23  Sup.  Ct.  434,  47  L.  ed.  626; 
California  Oil  &  Gas  Co.  v.  Miller,  96 
Fed.  12,  23.  See  United  States  Min. 
Co.  V.  Lawson,  134  Fed.  769,  67  C  C. 
A.   587. 

[a]  Sufficient  Allegation. — A  bill  to 
quiet  title  to  certain  claims  and  lodes 
sufficiently  alleges  possession  of  the 
surface  of  the  claim  and  the  ore  bodies 
which  alleges  that  complainant  is  the 
owner  of  the  claims  and  the  ore  ver- 
tically beneath  their  surfaces  aJid  is  in 
possession  of  these  claims  and  is  en- 
gaged in  working  them.  United  States 
Min.  Co.  V.  Lawson,  134  Fed.  769,  67 
C.  C.  A.  587. 

[b]  A  bill  alleging  possession  of  a 
claim  and  vein  does  not  show  posses- 
sion in  the  defendant  by  alleging  a 
trespass  on  the  vein  and  extraction  of 
ore  therefrom.  Empire  State-Idaho  M. 
&  D.  Co.  r.  Bunker  Hill  &  S.  M.  &  C. 
Co..  121  Fed.  973,  58  C.  C.  A.  311. 

[c]  In  Federal  Courts. — The  conten- 
tion that  by  the  local  practice  a  person 
not  in  possession  m.ay  maintain  an 
action  to  quiet  title  cannot  prevail  in 
a  federal  court,  unless  it  be  alleged  and 
proved  that  both  parties  are  out  of 
possession.  Boston  &  M.,  etc.  Min.  Co. 
r.  Montana  Ore  P.  Co.,  188  U.  S.  632, 

642,  23  Sup.  Ct.  434,  47  L.  ed.  626; 
Davidson  i\  Calkins,  92  Fed.  230.  See 
also  G-olden  Cycle  M.  Co.  v.  Christmas 
G.  M.  Co.,  204  Fed.  939,  123  C.  C.  A. 
261. 

48.  Thompson  v.  Spray,  72  Cnl.  .'528. 
14  Pac.  182;  Buckley  r.^Fox,  8  Idaho 
248,  67  Pac.  659,  distinguishing  Bo- 
hanon  r.  Howe,  2  Idaho  453,  17  Pac. 
583,  on  the  ground  that  this  rule  has 
been  abrogated  by  a  statute  providing 
aliens  may  acquire,  take,  hold  and  dis- 
pose of  mining  claims. 

As  to  allegation  of  citizenship  in  ad- 
verse suits  under  §2326  of  U.  S.  Rev. 
St.,  see  suprn,  I,  G,  2. 
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49.  Gillis  r  Downey,  85  Fed.  483,  29 
C.  C.  A.  286;  Hyman  v.  Wheeler,  33 
Fed.  629.  See  generally  the  title 
"United  States  Courts." 

50.  Dewey  Min.  Co.  v.  Miller,  96 
Fed.  1. 

[a]  Whether  Federal  Question  Is 
Involred. — '(1)  An  alleged  inability  to 
follow  a  vein  apexing  in  the  defend- 
ant's claim  because  it  does  not  pass 
through  the  end  lines  does  not  con- 
stitute a  question  arising  out  of  the 
constitution  or  laws  of  the  United 
States  so  as  to  confer  jurisdiction  on 
a  federal  court.  Boston  &  M.,  etc. 
j\Iin.  Co.  r.  Montana  Ore  P.  Co.,  188 
U.  S.  632,  23  Sup.  Ct.  434,  47  L.  ed. 
626,  93  Fed.  274,  35  C.  C  A.  1.  (2) 
But  see  Cheesman  r.  Shreve,  37  Fed. 
36,  granting  an  injunction  where  there 
was  involved  a  question  whether  there 
A\as  a  vein  entitling  plaintiff  to  extra- 
lateral  rights  under  the  federal  statute 
and  a  question  as  to  the  right  of  en- 
trance as  aflfected  by  priority  of  loca- 
tion and  dip  of  vein. 

[b]  Trespass  upon  a  mining  claim 
does  not  raise  a  federal  question. 
Peabody  Gold-Min.  Co.  v.  Gold  Hill 
Min.  Co.,  97  Fed.  657. 

[c]  That  a  party  claims  title  under 
a  location  under  the  federal  mining 
laws  does  not  of  itself  raise  a  federal 
question,  there  being  no  dispute  as  to 
the  legality  of  the  location  except  so 
far  as  it  conflicts  with  a  previous  loca- 
tion. De  Lamar's  Nevada  Gold  Min. 
Co.  V.  Nesbitt,  177  U.  S.  523,  20  Sup. 
Ct.  715,  44  L.  ed.  872. 

[d]  A  denial  that  the  boundaries 
of  the  claim  had  been  marked  on  the 
ground  or  that  assessment  work  had 
been  done  does  not  raise  a  federal 
question.  California  Oil  &  Gas  Co.  t'. 
Miller,    96    Fed.    12. 

[e]  Asserting  Location  Against 
Patent. — A  claim  of  right  based  upon 
a  mere  location  as  against  a  patent 
for  the  land  covered  b.v  such  location 
is  not  sufficient  to  raise  a  federal  ques- 
tion. Peabodv  Gnld-Min.  Co.  V.  Gold 
Hill  Min.  Co.,'  97  Fed.  657. 
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3.  Decree.  —  The  decree  should  be  as  definite  as  the  case  admits 
of,^^  and  should  be  confined  to  the  issues  and  quiet  title  to  the  lode 
or  claim  in  controversy  only.^^ 

D.  Injunction.  —  1.  Generally.  —  An  injunction  will  lie  to  re- 
strain a  trespass  by  removal  of  ore  to  which  the  plaintiff  has  the 
exclusive  right  either  by  virtue  of  a  location  on  public  lands,^^  or 
by  virtue  of  a  grant  or  lease,^*  in  accord  with  general  equitable  prin- 
ciples regulating  injunctions,^^  except  that  the  courts  are  liberal  in 
granting  injunctive  relief  in  mining  litigation.^*'  The  injunction  may 
be  granted  in  an  independent  suit  therefor,  or  in  a  suit  auxiliary 


[f]  Relocation. — An  allegation  that 
defendants  relocated  plaintiff's  claim 
on  the  pretense  that  the  assessment 
work  for  a  year  was  not  done  and  that 
the  work  has  not  been  resumed  prior 
thereto  does  not  involve  the  construc- 
tion of  a  federal  statute.  Wise  v. 
Nixon,  76  Fed.  3. 

[g]  The  nature  of  the  defendant's 
adverse  claim,  if  set  out,  must  be  dis- 
regarded in  determining  the  jurisdic- 
tional question.  California  Oil  &  Gas 
Co.  V.  Miller,  96  Fed.  12,  19. 

51.  Clark-Montnna  R.  Co.  v.  Butte 
&  Superior  C.  Co.,  233  Fed.  547,  578, 
holding  sufficiently  definite  a  decree 
that  each  party  is  entitled  to  so  much 
of  said  veins  as  lies  within  the  de- 
termined end  line  planes  projected 
where  the  apices  cross  the  common  side 
line. 

52.  Cedar  Canyon  Consol.  Min.  Co. 
V.  Yarwood,  27  Wash.  271,  285,  67  Pac. 
749,  91  Am.   St.  Eep.   841. 

53.  U.  S.— Big  S"ix  Dev.  Co.  v. 
Mitchell,  138  Fed.  279,  70  C.  C.  A.  569, 
1  L.  R.  A.  (N.  S.)  332;  Dimick  v.  Shaw, 
94  Fed.  266,  36  C.  C.  A.  347  (equity 
has  jurisdiction);  Oolagah  Coal  Co.  v. 
MeOaleb,  68  Fed.  86,  15  C.  C.  A.  270, 
32  U.  S.  App.  330.  Cal.— Merced  Min. 
Co.  V.  Fremont,  7  Cal.  317,  68  Am. 
Dec.  262.  S.  D.— See  Regan  v.  Whit- 
taker,  14  S.  D.  373,  85  N.  W.  863. 

[a]  In  North  Carolina,  it  is  against 
public  policy  to  enjoin  the  working  of 
mines,  arnd  if  the  defendant  cannot  re- 
spond in  damages,  a  receiver  will  be 
appointed.  Parker  v.  Parker,  82  N.  C. 
165.  Compare  Irwin  v.  Davidson,  38 
N.  C.  311. 

54.  XT.  S.— Lindlay  v.  Eaydure,  239 
Fed.  "928,  action  by  lessee  against  sub- 
sequent lessee.  Pa. — Jennings  Bros.  & 
Co.  V.  Beale,  158  Pa.  283,  27  Atl.  948; 
In  re  Allison's  Appeal,  77  Pa.  221. 
Va. — Morison  v.  American  Assn.,  110 
Va.  91,  65  S.  E.  469. 


[a]  Actual  possession  of  the  ore  by 
the  plaintiff  is  not  required.  Morison 
r.  American  Assn.,  110  Va.  91,  65  S.  E. 
469. 

[b]  A  mere  licensee,  though  unable 
to  maintain  an  action  of  trespass  or 
forcible  entry  and  detainer,  may  enjoin 
a  trespass  by  a  third  person.  Lytle 
V.  James,  98  Mo.  App.  337,  73  S.  W. 
287.     Compare  18  Standard  Proc.  639. 

55.     See  the  title  "Inju^nctions." 
As    to    necessity     for     establishing 

right   at   law,    see   13    Standard   Proc. 

143,   144,   note   25. 

[a]  It  is  a  question  of  fact  whether 
work  done  on  one  claim  is  for  the 
benefit  of  another.  Yreka  M.  &  M. 
Co.  V.  Knight,  133  Cal.  544,  65  Pac. 
1091. 

[b]  Dissolution  of  Injunction. — If 
the  plaintiff  after  enjoining  the  de- 
fendant, eject  him  and  proceed  to  mine 
the  ores,  the  court  in  its  discretion  will 
dissolve  the  injunction  where  the  pur- 
pose of  the  injunction  is  to  preserve 
the  status  of  the  mine  pending  litiga- 
tion. Twenty-One  Min.  Co.  v.  Original 
Sixteen  to  One  Mine  (C.  C.  A.),  240 
Fed.  106;  Van  Zandt  v.  Argentine  Min. 
Co.,  48  Fed.  770.  See  generally  13 
Standard  Proc.  238. 

[c]  Complete  relief  including  dam- 
ages may  be  granted.  In  re  Allison's 
Appeal,  77  Pa.  221. 

[d]  The  title  to  the  ore  in  dispute 
may  be  settled.  Morison  v.  American 
Assn.,  110  Va.  91,  65  S.  E.  469. 

[e]  A  judgment  for  the  defendant 
is  properly  rendered,  where  the  plain- 
tiff did  not  make  a  valid  discover^'  or 
location  and  the  defendant  is  entitled 
to  the  claim.  Regan  v.  Whittaker,  14 
S.  D.  373,  85  N.  W.  863. 

56.  Stewart  M.  Co.  v.  Ontario  M. 
Co.,  23  Idaho  280,  291,  129  Pac.  932; 
Safford  v.  Flemming,  13  Idaho  271,  89 
Pac.  827. 
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to  an  action  at  la^v  to  preserve  tlie  property  pendente  lite."  And  the 
granting  of  a  preliminary  injunction  is  within  the  discretion  of  the 
court,  whose  action  will  not  be  disturlx'd  on  appeal  in  the  absence  of 
abuse  of  discretion.^* 

2.  Jurisdiction  and  Venue.  —  An  action  to  restrain  future  tres- 
passes on  a  mine  is  local  for  the  same  reason  that  an  action  at  law 
for  past  trespasses  is/'°  and  a  court  of  equity  cannot  enjoin  trespass 
or  waste  with  respect  to  a  mine  outside  its  territorial  jurisdiction 
where  such  trespass  or  waste  is  the  foundation  of  the  action,  even 
though  the  parties  are  before  the  court.'''" 

3.  Parties.  —  The  general  rules  in  equity  as  to  parties  to  the  action 

obtain.''^  . 

4.  Pleadings. — With  respect  to  title  or  ownership,  a  complaint 
which  is  bufiieient  in  an  action  to  establish  legal  title  is  sufficient  in 
an  action  for  e(iuitai)le  relief  founded  on  such  title.''^  Irreparable 
injury  must  appear,''^  but  it  has  been  held  that  in  the  case  of  mines 
this  sufficiently  appears  from  a  mere  statement  of  the  injury  when 
it  consists  in  carrying  the  minerals  or  ore.*^*     Insolvency  of  the  de- 


57.  XJ.  S. — Davidson  v.  Calkins,  92 
Fed.  230.  Cal.— Haggin  r.  Kelly,  130 
Cal.  481,  69  Pac.  140.  Idaho.— Stewart 
Min.  Co.  V.  Ontario  M.  Co.,  23  Idaho 
280,  129   Pac.  932. 

58.  Stewart  M.  Co.  v.  Ontario  M. 
Co.,  23  Idaho  280,  129  Pac.  932;  Ma- 
lonev  V.  King,  25  Mont.  188,  64  Pac. 
351;*  Parrot  S.  &  C.  Co.  r.  Heinze,  25 
Mont.  139,  64  Pac.  326,  87  Am.  St.  Eep. 
386,  53  L.  R.  A.  491;  Boyd  r.  Des- 
rozier,  20  ISfont.  444,  r)2  Pac  53. 

fa]  An  indemnifying  bond  may  be 
substituted  in  lieu  of  an  injunction  in 
the  court 's  discretion.  Stewart  M.  Co. 
r.  Ontario  M.  Co.,  23  Idaho  280,  129 
Pac    932. 

59.  Ophir  Silver  Min.  Co.  v.  Superior 
Court,  147  Cal.  467,  476,  82  Pac.   70. 

60.  Ophir  Silver  Min.  Co.  r.  Superior 
Court,  147  Cal.  467,  476,  82  Pac.  70; 
Lindslev  r.  Union  Silver  Star  Min.  Co., 
26  Wash.  301,  66  Pac.  382,  distinguish- 
ing  Jennings  Bros.  &  Co.  v.  Beale,  158 
Pa.  283,  27  Atl.  948,  on  the  ground 
that  in  this  case  the  question  before 
the  court  was  the  enforcement  of  a 
contract  by  the  remedy  of  injunction. 
In  this  case  the  mine  was  in  an  ad- 
joining county. 

61.  See  generally  the  titles  "In- 
junctions;"   "Parties." 

[a]  A  cotenant  may  sue  for  an  in- 
.iunftion  without  joining  his  cotenants. 
Giliiin  r.  Sierra  SVvndn  C.  Min.  Co., 
2  Idaho  606.  23   Pa.'.  .-,17,   1014. 

[b]  The  lessor  and  lessee  of  a  mine 

Vol.  XIX 


may  join  in  an  action  for  an  injunction 
and  an  accounting  as  to  coal  removed 
from  a  mine.  United  Coal  Co.  r.  Canon 
City  Coal  Co.,  24  Colo.  116,  48  Pac. 
1045. 

[c]  Joining  Principal  and  Agent. 
A  trespassing  conijiany  and  a  company 
alleged  to  be  its  agent  may  be  joined 
as  defendants  in  an  action  for  injunc- 
tion. United  Coal  Co.  r.  Canon  C'ity 
Coal  Co.,  24  Colo.  116,  48  Pac.  1045. 

62.  Mauldin  v.  Ball,  5  Mont.  96,  1 
Pac.  409.  See  generally  l;{  Stand.\ku 
Pkoc.  61,  and  the  title   "Title." 

[aj  Lode  Claimed  by  Locator  of 
Tunnel  Site. — In  an  action  by  an  owner 
of  a  tunnel  right  to  enjoin  the  work- 
ing of  a  lode  alleged  to  be  within  his 
right,  the  course  of  the  lode  must  be 
set  forth  in  plain  and  unequivocal 
terms.  An  allegation  that  "the  trend 
of  said  vein  appears  to  be  across  the 
tunnel  right,"  is  too  speculative  and 
is  insufficient.  Hope  Min.  Co.  ('.  Brown, 
7   Mont.   n.'O,   19   Pac.   218. 

fb]  Compliance  with  the  law  not 
presumed  in  the  case  of  a  purchaser 
from  a  locator  who  fails  to  allege  that 
he  has  complied  with  law  requiring  him 
to  perfect  his  title  by  sinking  a  shaft 
within  one  year.  Zcckcndorf  V. 
Hutchinson,   1   N.   M.  476. 

63.  Eice  r.  Looney,  81  111.  App.  537. 
See  13  Stan-d.\rd  Proc.  73. 

64.  Merced  Min.  Co.  r.  Fremont,  7 
Cal.  317,  68  Am.  Dec.  262.  See  United 
States  V.  Guglard,  79  Fed.  21,  and  13 
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fendant  need  not  be  shown  to  make  a  case  for  injunction/* 
E.  Trespass.  —  1.  Generally-.^^  —  An  owner,"  or  lessee^'^s  of  laud 
or  a  mining  claim,  in  possession  thereof,  may  maintain  an  action  of 
trespass  against  any  one  trespassing  thereon.*^^  It  has  been  held  that 
trespass  cannot  be  maintained  by  a  mining  licensee,  at  least  under 
some  circumstances,'"  but  this  is  contrary  to  the  rule  which  has  been 
followed  in  the  case  of  other  licensees. ^^ 

2    Jurisdiction  and  Venue.  —  An  action  for  damages  for  injury 
to  the  freehold  by  reason  of  the  removal  of  ore  is  local. ^^ 

3.     Pleadings.  —  The  complaint  should  follow    the    general    rules 
governing  such  cause  of  action,"   and  should  therefore  contain   al- 


Standard  Proc.  74.  But  see  Leitham 
t;.  Cusick,  1  Utah   242. 

[a]  A  bill  sufficiently  alleges  irrep- 
arable injury  which  states  an  exclusive 
right  to  the  coal  in  the  plaintiff,  that 
defendant  is  removing  it  in  such  quan- 
tity that  he  will  soon  exhaust  all  said 
mines  and  leave  the  plaintiff  without 
fuel  for  his  steel  mill.  Jennings  Bros. 
&  Co.  V.  Beale,  158  Pa.  283,  27  Atl. 
948. 

65.  Merced  Min.  Co.  v.  Fremont,  7 
Cal.  317,  68  Am.  Dec.  262.  See  Boyd 
V.  Desrozier,  20  Mont.  444,  52  Pac.  53. 
But  see  Eice  v.  Looney,  81  111.  App. 
537;   Leitham  IK  Cusick,  1  Utah  242. 

66.  See  generally  the  title  "Tres- 
pass. ' ' 

Enjoining  trespass,  see  supra,  II,  D. 

67.  Raffetto  r.  Fiori,  50   Cal.  363. 
[a]     Mining     Partners.   —   Partners 

jointly  engaged  in  mining  under  a 
lease  may  join  in  an  action  of  tres- 
pass although  by  the  lease  the  right 
of  property  and  possession  of  the  lease 
and  all  personal  property  belongs  to 
one  of  the  partners  only.  Douty  v. 
Bird,  60  Pa.  48.  See  generally  the 
title  "Partnership." 

68.  Peterson  v.  Bullion  B.  &  C.  M. 
Co.,  41  Utah  364,  126  Pac.  310  (action 
by  lessee  against  lessor  for  interfer- 
ence with  mining  operations) ;  Wesling 
V.  Kroll,  78  Wis.  636,  47  N.  W.  943. 

69.  See  the  following  cases:  Colo. 
McFeters  v.  Pierson,  15  Colo.  201,  24 
Pac.  1076,  22  Am.  St.  Rep.  388.  111. 
Rice  V.  Looney,  81  111.  App.  537.  Ind. 
Sunnyside  C.  &  C.  Co.  v.  Reitz,  14  Ind. 
App.  478,  39  N.  E.  541,  43  N.  E.  46. 

[a]  Whether  the  injury  is  to  the 
growing  timber  or  the  mineral  products 
of  the  soil  itself,  trespass  will  lie. 
McFeters  v.  Pierson,  15  Colo.  201,  24 
Pac.  1076,  22  Am.  St.  Rep.  388. 

[b]  To  recover  damages  for  divert- 


ing stream,  trespass  will  lie.  Sweeney 
V.  Montana  Cent.  Ry.  Co.,  25  Mont. 
543,  65  Pac.  912.  See  generally  the 
title    "Waters   and  Watercourses." 

[c]  Question  for  Jury. — (1)  In  an 
action  by  a  lessee  of  a  mine  against  a 
landlord  for  trespass,  the  question  is 
for  the  jury  whether  the  landlord  con- 
sented to  the  cessation  of  the  work  and 
the  retention  of  mining  rights  instead 
of  insisting  on  a  forfeiture.  Wesling 
V.  Kroll,  78  Wis.  636,  47  N.  W.  943. 
(2)  Whether  caving  in  of  ground  on 
plaintiff's  ore  was  caused  by  defendant 
is  for  the  jury  where  there  is  a  con- 
flict in  the  evidence.  Peterson  v.  Bul- 
lion B.  &  C.  M.  Co.,  41  Utah  364,  126 
Pac.   310. 

70.  See  Continental  Zinc  Co.  v.  Ams- 
den,  L.  &  Co.,  125  Mo.  App.  512,  102 
S.  W.  1087;  Lytle  i'.  James,  98  Mo. 
App.  337,  73  S.  W.  287. 

[a]  These  cases  are  explained  to 
some  extent  by  an  examination  of  a 
case  which  they  cite.  Rochester  r.  Gate 
City  Min.  Co.,  86  Mo.  App.  447,  where 
it  appears  that  under  the  Missouri 
mining  rules  governing  such  licenses, 
the  licensee  has  really  no  more  pos- 
session than  a  mere  employe,  since  he 
is  not  the  owner  of  what  he  digs  but 
is  merely  entitled  to  be  paid  a  cer- 
tain portion  of  it  as  long  as  he  com- 
plied with  the  rules. 

71.  See  18  Standard  Proc.  639,  note 
23. 

72.  Ophir  Silver  Min.  Co.  v.  Superior 
Court,  147  Cal.  467,  473,  82  Pac.  70. 
See  generally  the  titles  "Trespass;" 
"Venue." 

73.  See  the  tifle  "Trespass." 

[a]  Form  of  complaint,  see  Waters 
V.  Stevenson,  13  Nev.  157,  29  Am.  Rep. 
293. 

[b]  In  case  of  trespass  upon  the 
extralateral  dip  of  a  vein  having  its 
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legations  of  possession/*  entry,"  and  damage,'"  but  citizenship  need 
not  be  alleged." 

P.  Trespass  To  Try  Title.^^  —  An  action  of  trespass  to  try  title 
is  sometimes  brought  to  recover  possession  of  a  raining  claim  and 
damages.'* 

G.  Trover,  Detinue,  Replevin  and  Assumpsit.  —  The  owner  of  a 
mining  claim,®"  or  mineral  rigiit,®^  or  the  owner  of  land  from  which 
mineral  is  taken,'*-  may  maintain  a  ptn'sonal  action  of  trover  for 
damages   for  the  value   of  minerals   and  ores  removed   by   a   naked 


ai)ex  in  plaintiff's  claim,  althou<ih  not 
strictly  necessary,  it  is  better  pleading 
to  allege  the  existence  of  a  vein  hav- 
ing its  apex  within  plaintiff's  surface 
boundaries  but  departing  from  his  side- 
lines on  its  downward  course  and  that 
his  end  lines  are  parallel.  Daggett  v. 
Yrcka  Min.  &  M.  Co.,  149  Cal.  357,  86 
Pac.  968. 

[e]  Amendment. — To  a  declaration 
counting  on  trespass  for  removal  of 
ore  and  timber,  the  plaintiff  cannot 
file  an  amendment  asking  treble  dam- 
ages for  removal  of  timber  as  this  is 
adding  a  new  cause  of  action.  Fair- 
child  r.  Dunbar  Furnace  Co.,  128  Pa. 
485,  18  Atl.  443.  See  generally  the 
title  "New  Cause  of  Action  or  De- 
fense." 

74.  .Jackson  v.  Dines,  13  Colo.  90,  21 
Pac.  918. 

[a]  It  is  sufficient  if  the  plaintiff 
makes  a  general  averment  of  his  title 
and  possession.  McFeters  v.  Pierson, 
15  Colo.  201,  24  Pac.  1076,  22  Am.  St. 
Rep.  388. 

[b]  Issues  and  Proof.  —  An  allega- 
tion of  ownership  of  a  mining  claim 
without  alleging  ownership  in  fee,  does 
not  import  ownership  in  fee  and  proof 
of  title  bv  patent  is  not  required.  Mc- 
Feters r.  "Piersnn,  15  Colo.  201,  24  Pac. 
1076,  22  Am.  St.  Rep.  388. 

75.  .Jackson  r.  Dines,  13  Colo.  90,  21 
Pac.  918, 

76.  Jackson  f.  Dines,  13  Colo.  90,  21 
Pac.  918. 

fa]  Special  Damage. — ^Sfatters  as  to 
damage  caused  l)y  injury  to  the  mine 
beyond  removal  of  the  ore  must  be 
specially  pleaded.  Patchen  v.  Keeley, 
19  Nev".  404,  14  Pac.  347.  See  gener- 
ally the  title  "Trespass,"  and  13 
Standard  Proc.  365,  383. 

77.  McFeters  v.  Pierson,  15  Colo. 
201,  24  Pac.  1076,  22  Am.  St.  Rep.  388; 
Jackson  r.  Dines,  13  Colo.  90,  21  Pac. 
918. 
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78.  See  generally  the  title  "Tres- 
pass To  Try  Title." 

79.  See  McKav  v.  McDougal,  19 
Mont.  488,  48   Pac.   988 

[a]  A  complaint  good  in  ejectment 
is  sufficient  in  an  action  of  trespass  to 
try  title  to  a  mining  claim.  It  is  suffi- 
cient to  allege  ownership  without  al- 
leging the  facts  showing  the  stops  in 
making  a  location.  McKay  r.  McDou- 
gal, 19  Mont.  488,  48  Pac.  988,  disap- 
proving Ducie  I".  Ford,  8  Mont.  233,  19 
Pac,  414. 

80.  Ala.— Tvy  Coal  &  Coke  Co.  v. 
Alabama  Coal  &  Coke  Co.,  135  Ala. 
579,  33  So.  547,  93  Am.  St.  Rep.  46. 
Ariz. — Alta  Min.  &  Smelt.  Co.  r.  Benson 
Min,  &  Smelt.  Co.,  2  Ariz.  362,  16  Pac. 
565.  Cal. — Ophir  Silver  Min.  Co.  V. 
Superior  Court,  147  Cal.  467,  82  Pac. 
70;  Burns  V.  Clark,  133  Cal.  634,  66 
Pac.  12,  85  Am.  St.  Rep.  233.  Colo. 
Zobel  V.  Fannie  Rawlings  M.  Co.,  49 
Colo.  134,  111  Pac.  843;  United  Coal 
Co,  V.  Canon  City  Coal  Co.,  24  Colo. 
116,  48  Pac.  1045.  lU.— McLean  Coun- 
ty C.  Co.  V.  Lennon,  91  111.  561,  33  Am. 
Rep,  64;  McLean  C.  C.  Co.  v.  Long,  81 
111,  359;  Smoot  v.  Consolidated  Coal 
Co.,   114  111.   App.   512. 

[a]  A  naked  licensee  to  mine  can- 
not maintain  trover  for  the  taking  of 
ores  which  he  has  not  reduced  to  pos- 
session. Uartford  Iron  Min.  Co.  v. 
Cambria  Min.  Co.,  93  Mich.  90,  53  N. 
W.  4,  32  Am,  St,  Rep.  488, 

81.  Zinn  l\  Zinn,  54  W,  Va,  483,  46 
S,  E.  202. 

[a]  Lessee. — Hartford  Iron  ]Min.  Co, 
r.  Cambria  Min.  Co.,  93  Mich.  00,  53 
N,  W,  4,  32  Am.  St.  Rep.  488;  Freer 
V.  Stotenbur,  36  Barb,  (N,  Y,)  641, 
lessee  of  land  with  an  open  mine 
thereon, 

82.  Hail  r.  Rood,  1.1  B,  Mon.  (Ky.) 
479,  Reo  Trustees  of  Kingston  v.  Le- 
high Val.  Coal  Co.,  241  Pa.  469,  88  Atl. 
763,  40  L.  R,  A.  (N.  S.)  557,  action  by 
reversioner. 
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trespasser,**^  or  he  may  waive  the  tort  and  sue  upon  implied  con- 
tract.^* Or  in  a  proper  case,  detinue  and  replevin  may  bo  brought.^' 
If,  however,  the  defendant  M'hile  in  possession  takes  the  ore  under 
a  claim  or  color  of  title  asserted  in  good  faith,  trover  will  not  lie, 
but  the  damages  must  be  recovered  as  an  incident  of  an  appropriate 
local  action  to  determine  the  title.*"'  And  trover  is  not  an  appropriate 
action  to  recover  the  value  of  mineral  in  deposit  in  the  earth  which 
has  not  been  severed.*'^ 

III.  ACTIONS  RELATING  TO  CONSTRUCTION  OF  MINES 
AND  OIL  WELLS.  —  On  violation  of  a  contract  for  the  construction 
of  a  mine  or  oil  well,  an  action  for  damages  for  breach  of  contract 
will  lie.*^ 


83.  See  Driseoll  v.  Dunwoody,  7 
Mont.  394,  16  Pae.  726  (what  proof  is 
admissible  under  denial);  Jones  V. 
Prospect  Mountain  Tunnel  Co.,  21  Nev. 
389,  31  Pac.  642,  construing  denials  in 
answer. 

[a]  Whether  Title  Is  Involved. — In 
an  action  to  recover  the  value  of  ore, 
title  is  not  involved  so  as  to  deprive 
the  justice's  court  of  jurisdiction, 
where  B  alleges  the  vein  from  which 
the  ore  is  taken  has  its  apex  in  his 
claim,  although  it  dips  within  the 
ground  of  A,  while  A  alleges  the  apex 
as  well  as  the  vein  is  in  his  land.  It  is 
merely  a  question  of  location  or  bound- 
ary. Driseoll  V.  Dunwoody,  7  Mont. 
394,  16  Pac.  726.  Compare  Ophir  Sil- 
ver Min.  Co.  V.  Superior  Court,  147  Cal. 
467,  82  Pac.  70. 

[b]  The  Action  Is  Transitory. 
Ophir  Silver  Min.  Co.  v.  Superior  Court, 
147   Cal.  467,  82  Pac.   70. 

[e]  Joinder  of  Parties. — An  owner 
and  a  lessee  of  a  mining  claim  may 
join  as  plaintiffs  in  an  action  against 
an  owner  and  lessee  of  an  adjoining 
mining  claim  for  damages  for  removal 
of  ore.  Zobel  v.  Fannie  Kawlings  M. 
Co.,  49  Colo.  134,  111  Pac.  843;  United 
Coal  Co.  V.  Canon  City  C.  Co.,  24  Colo. 
116,  48  Pac.   1045. 

[d]  Form  of  Complaint. — (1)  Wat- 
ers V.  Stevenson,  13  Nev.  157,  165,  29 
Am.  Eep.  293.  See  also  Pioneer  M.  Co. 
V.  Mitchell,  190  Fed.  937,  111  C.  C.  A. 
571,  complaint  held  sufficient.  (2)  A 
complaint  for  conversion  of  ore  is  suffi- 
cient in  the  absence  of  a  demurrer 
which  alleges  that  plaintiff  owns  all 
precious  metals  contained  in  any  vein 
or  lode  of  mineral-bearing  rock, 
through  their  entire  depth,  whose  apex 
is  within  the  surface  of  the  claim  and 
that  the  ores  in  controversy  were  mined 


from  a  vein  apexing  within  the  surface 
of  the  claim.  Montana  Min.  Co.  v.  St. 
Louis  M.  &  M.  Co.,  102  Fed.  430,  42 
C.  C.  A.  415. 

[e]  Defenses  Need  Not  Be  Nega- 
tived.— Boston  &  M.,  etc.  Min.  Co.  v. 
Montana  Ore  P.  Co.,  188  U.  S.  632,  645, 
23  Sup.  Ct.  434,  440,  47  L.  ed.  626,  634. 

[f]  Relief. — Equitable  relief  may  ba 
given  also  in  a  proper  case  if  allowed 
by  the  local  practice.  Zobel  v.  Fannie 
Rawlings  Min.  Co.,  49  Colo.  134,  111 
Pac.  843,  where  the  court  decreed  de- 
fendant held  the  money  from  the  ore 
in   trust  for   the   plaintiff. 

84.  Ivey  v.  La  France  Copper  Co.. 
45  Mont.  71,  121  Pac.  1061.  See  gen- 
erally the  title  "Assumpsit." 

85.  Hail  V.  Eeed,  15  B.  Mon.  479; 
Zinn  V.  Zinn,  54  W.  Va.  483,  46  S.  E. 
202.  See  generally  the  titles  "De- 
tinue;"  "Replevin." 

86.  Lehigh  Zinc  &  Iron  Co.  i\  New 
Jersey  Zinc  &  Iron  Co.,  55  N.  J.  L.  350, 
26  Atl.  920.  See  also  Ophir  Silver 
Min.  Co.  V.  Superior  Court,  147  Cal. 
467,   477,   82   Pac.   70. 

87.  Smoot  V.  Consolidated  Coal  Co., 
114  111.  App.  512. 

88.  North  Healdton  O.  &  G.  Co.  V. 
Skelley   (Okla.),  158  Pac.  1180. 

As  to  actions  on  contracts  generally, 
see  the  title  "Implied  and  Express 
Agreements." 

[a]  A  petition  alleging  (1)  wrong- 
ful destruction  of  a  prospect  hole  by 
the  driller  before  reaching  the  depth 
contracted  for  states  two  causes  of  ac- 
tion which  should  be  separately  stated, 
one  for  breach  of  contract,  and  the 
other  in  tort  for  malicious  injury  to  the 
hole.  North  Healdton  O.  &  G.  Co.  v. 
Skelley  (Okla.),  158  Pac.  1180.  (2) 
But  such  petition  is  not  demurrable  on 
the  ground  it  cannot  be  shown  whether 
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IV.    ACTIONS    ON    MINING    LEASES    AND    GRANTS.  — A. 

Eemedies  CiK.NKini.i.Y."''  — a  mining  h'ase  may  bo  enforced  in  a  proper 
case  by  an  action  in  equity  for  specific  performance,^"  or  the  lessor 
may  bring  an  action  at  law  for  damages  for  breach  of  covenant.®^ 
Relief  against  a  lease  may  l)e  obtained  by  an  action  for  cancellation," 
for  removing  the  cloud  on  title  caused  by  a  forfeited  lease,°^  or  for 


or  not  oil  or  gas  in  paying  quantities 
■nould  have  been  found  on  completion 
of  the  well.  North  Iloaldtou  O.  &  G. 
Co.   r.   Skelley    (Oklii.),  158  Pae.   1180. 

89.  See  <:(iierally  the  title  "Land- 
lord aiid  Tenant." 

90.  Colgan  v.  Forest  Oil  Co.,  194  Pa. 
234,  45  Atl.  119.  See  generally  the 
title    "Specific   Performance." 

[a]  If  the  defendant  is  fraudu- 
lently evading  his  obligations  to  the 
plaintiff  while  draining  the  oil  from 
the  plaintiff's  land  through  wells  on 
adjacent  territory,  a  bill  for  specific 
performance  will  lie.  Kleppner  v.  Lem- 
on, 176  Pa.  502,  35  Atl.  109,  approved 
in  Young  r.  Forest  Oil  Co.,  194  Pa.  243, 
45  Atl.  121  and  Colgan  v.  Forest  Oil 
Co.,  194  Pa.  234,  45  Atl.  119,  75  Am. 
St.  Rep.  695. 

[b]  Uncertainty  in  Contract. 
Equity  will  not  specifically  enforce  an 
oil  and  gas  lease  where  the  covenants 
are  merely  implied  and  their  extent  de- 
pends altogether  on  oral  opinion  evi- 
dence. Colgan  V.  Forest  Oil  Co.,  194 
Pa.  234,  45  Atl.  119,  75  Am.  St.  Rep. 
695.     And  see  i)tfra  this  section. 

[c]  Where  Controversy  Would  Not 
Be  Closed  by  Decree. — If  a  decree  ot 
specific  performance  compelling  the 
drilling  of  wells  on  plaintiff's  land  and 
testing  the  territory  for  oil  would  not 
close  the  controversy  and  would  imply 
retention  of  the  case  for  supplemental 
proceedings,  it  will  not  be  granted. 
Put  plaintiff  will  be  granted  other  ap- 
propriate roliof.  Coffinberrv  r.  Sun  Oil 
Co.,  6S  Ohio  St.  488,  67  N.  E.   1069. 

[dl  Bill  Must  Not  Be  Multifarious. 
Young  r.  Forest  Oil  Co.,  194  Pa.  243, 
45  Atl.  121. 

91.  XJ.  S.— Kellar  r.  Craig,  126  Fed. 
630,  61  C.  C.  A.  366.  Ala.— Pollak  r. 
Stouts  Mt.  Coal  &  Coke  Co.,  184  Ala. 
331,  63  So.  531.  Ohio. — Harris  r.  Ohio 
Oil  Co.,  57  Ohio  St.  118,  48  N.  E.  502. 
W.  Va. — Core  r.  New  York  Petroleum 
Co.,  52  W.  Va.  276,  43  S.  E.  128;  Har- 
ness r.  Eastern  Oil  Co.,  49  W.  Va.  232, 
38  S.  E.  662;  Ammons  v.  South  Penn 
Oil  Co.,  47  W.  Va.  610,  35  S.  E.  1004. 

Vol.  XIX 


[a  J  Cumulative  Eemedies. — A  les- 
sor cannot  have  both  remedies,  that  by 
cancellation  of  the  lease  and  by  action 
for  the  specified  rentals  as  they  are 
inconsistent  remedies.  Clemenger  v. 
Flesher  (Tex.  Civ.  App.),  185  S.  W. 
304. 

[b]  When  Suit  May  Be  Brought. 
Where  a  lease  is  for  an  indefinite  pe- 
riod, an  action  for  breach  of  a  coven- 
ant in  failing  to  develop  the  premises 
may  be  brought  before  expiration  of 
the  lease  bv  its  terms.  Daughetee  v. 
Ohio  Oil  Co.",  263  111.  518,  105  N.  E.  308. 

[c]  Covenant  To  Sink  Oil  Wells. 
(1)  In  an  action  for  damages  for 
breach  of  covenant  to  sink  oil  wells  it 
cannot  be  determined  how  much  can 
be  obtained  from  the  additional  wells 
if  drilled.  Monaghan  r.  Mount,  36  Ind. 
App.  188,  74  N.  E.  579.  (2)  But  this 
does  not  prevent  a  recovery.  Daugh- 
etee r.  Ohio  Oil  Co.,  263  111.  518,  105 
N.  E.  308. 

[d]  For  Destruction  of  Gas  Well. 
A  complaint  by  lessor  for  damages  to 
real  estate  growing  out  of  breach  of 
contract  states  a  cause  of  action  which 
shows  ownership  of  thi  premises,  the 
existence  of  a  gas  well  thereon  and 
destruction  thereof  by  the  lessee  as  the 
shaft  is  real  i)ropertv.  Ohio  Oil  Co.  V. 
Griest,  30   Ind.   App."  84,   65   N.   E.  534. 

[o]  Negativing  Defenses. — In  a 
complaint  to  recover  an  agreed  rental 
of  land  "until  the  completion  of  a  well 
on  said  premises,"  the  plaintiff  need 
i:ot  allege  that  the  well  had  not  been 
completed.  Kokomo  Nat.  Gas  &  Oil 
Co  V.  Matlock,  177  Ind.  225,  97  N.  E. 
787,  39  L.  R.  A.  (N.  S.)  675. 

92.  Coffinberry  v.  Sun  Oil  Co.,  68 
Ohio  St.  488,  67  N.  E.  1069  (where  de- 
fendant refused  to  sink  additional 
wells  as  he  had  covenanted);  Lowthor 
Oil  Co.  i\  Miller-Siblev  Oil  Co.,  53  W. 
Va.  .501,  44  S.  E.  433,  97  Am.  St.  Rep. 
1027. 

03.  Brewster  r.  Lanvon  Zinc  Co., 
140  Fed.  801.  72  C.  C.  A.  213;  Kellar 
■V.  Craig,  126  Fed.  630,  61  C.  C.  A.  366; 
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an  injunction  against  further  activity  under  such  forfeited  lease.^* 
An  owner  of  land  may  bring  an  action  to  quiet  title  against  a 
grantee  of  mineral  rights  unlawfully  claiming  under  an  instrument 
which  has  expired  by  its  own  limitation  as  where  it  is  conditioned 
to  perform  certain  work  in  a  limited  time.^^ 

B.  Actions  for  Rent  or  Royalty,  —  The  general  rules  of  pleading 
and  practice  in  actions  to  recover  rent  apply  to  actions  to  recover  the 
rent  or  royalty  under  mining  leases.^'^     If  the  rent  or  royalty  re- 


Armitage  v.  Mt.  Sterling  O.  &  G.  Co., 
22  Ky.L.  Eep.  2262,  80  S.  W.  177. 

[a]  As  Dependent  on  Whether  Les- 
see's Right  Is  Vested. — If  by  the 
abandonment  or  failure  to  pay  rental 
under  an  oil  lease,  a  forfeiture  results 
before  the  finding  of  oil  had  produced 
a  vested  right,  equity  will  entertain 
an  action  to  remove  the  cloud  on  title 
caused  by  such  forfeited  lease.  But 
if,  after  the  production  of  oil,  the  les- 
see in  possession  and  producing  oil 
fails  to  fully  develop  the  land  or  to 
jjroteet  its  lines  by  drilling  other  wells 
as  covenanted,  the  remedy  is  not  by 
forfeiture  of  the  lease  but  by  an  action 
of  damages.  Kellar  v.  Craig,  126  Fed. 
630,  61  C.  C.  A.  366;  Harness -y.  Eastern 
Oil  Co.,  49  W.  Va.  232,  38  S.  E.  662; 
Ammons  v.  South  Penn  Oil  Co.,  47  W, 
Va.  610,  3.5  S.  E.  1004. 

[b]  The  remedy  for  breach  of  an 
Implied  covenant  to  reasonably  operate 
the  premises  is  not  by  way  of  forfeiture 
of  the  lease  but  for  breach  of  coven- 
ant. Harris  v.  Ohio  Oil  Co.,  57  Ohio 
St.  118,  48  N.  E.  502;  Core  V.  New 
York  Petroleum  Co.,  52  W.  Va.  276,  43 
S,   E.  128. 

94,  Big  Six  Dev,  Co,  v.  Mitchell, 
138  Fed.  279,  70  C.  C.  A.  569,  1  L.  R. 
A.  (N.  S.^  332;  Meek  v.  Cooney,  26 
Ohio  Cir.  Ct.  553,  5  Ohio  Cir.  Ct.  (N. 
S.)    266. 

95,  Monaghan  v.  Mount,  36  Ind. 
App.  188,  74  N.  E.  579;  Detlor  v.  Hol- 
land, 57  Ohio  St.  492,  49  N.  E.  690,  40 
L.  R.  A.  266,  where  the  condition  was 
that  defendant  should  sink  an  oil  well 
in  a  limited  time.     See  supra,  II,  C, 

[a]  A  demand,  before  bringing  suit, 
must  be  made  upon  the  defendant  as 
to  the  course  he  will  pursue  under  an 
instrument  whereby  he  covenants  to 
sink  a  well  every  ninety  days  or  sur- 
render his  rights.  Monaghan  v.  Mount, 
36  Ind.  App.  188,  197,  74  N.  E.  579. 

[b]  The  complaint  must  describe 
the  real  estate  with  certainty  and  ex- 


actness. Monaghan  v.  Mount,  36  Ind. 
App.  188,  74  N.  E.  579. 

96.  See  the  following  cases:  111. 
Consolidated  Coal  Co.  v.  Peers,  205  111 
531,  68  N.  E.  1065.  Ind.— Gilbert  v. 
Bolds  (Ind.  App.),  113  N.  E.  379  (hold- 
ing complaint  sufficient);  Pittsburg- 
Columbia  Oil  &  Gas  Co.  V.  Broyles,  46 
Tnd.  App.  3,  91  N.  E.  754;  Scott  v.  La 
Fayette  Gas  Co.,  42  Ind.  App.  614,  86 
N.  E.  495,  declaring  on  a  clause  of  a 
lease  giving  the  lessee  the  right  to 
cancel  the  lease  on  notice.  la. — Saylor 
Park  Land  Co.  v.  Glenwood  Coal  Co., 
162  N.  W.  20.3,  holding  action  to  be 
upon  contract.  Kan. — Mathes  v.  Shaw 
Oil  Co.,  85  Kan.  162,  116  Pac.  244, 
holding  petition  sufficient.  Mo.— Cook 
r.  Decker,  63  Mo.  328;  Boydston  v. 
Meacham,  28  Mo.  App.  494. 

See  also  the  title  "Landlord  and 
Tenant. ' ' 

[a]  Equity  has  jurisdiction  to  deter- 
mine conflicting  claims  to  royalty  oil. 
Smith  V.  Linden  Oil  Co.,  69  W.  Va.  57, 
71  S.  E.  167,  which  was  a  chancery 
suit  by  a  grantee  of  a  part  of  the  less- 
or's royalty  to  compel  the  lessee  to 
turn  over  to  plaintiff  his  share  of  the 
royalty. 

[b]  Action  in  Name  of  Beneficiary, 
(1)  A  mortgagee  to  whom  the  lessee 
of  certain  coal  lands  has  agreed  by  the 
terms  of  his  lease  to  pay  a  certain  pro- 
portion of  the  royalties  may  sue  the 
lessee  directly  for  such  royalties  under 
the  practice  in  New  York  under  Law- 
rence V.  Fox,  20  N.  Y.  268  (see  the 
title  "Parties"),  (2)  although  it  is 
probably  true  he  could  not  sue  the  les- 
see for  his  wilful  refusal  to  mine  coal. 
Central  Trust  Co.  v.  Berwind-White 
Coal  Co.,  95  Fed.  391. 

[c]  That  rental  is  due  and  unpaid 
at  the  time  the  complaint  is  filed  must 
be  shown,  although  this  need  not  be 
stated  in  direct  terms.  Scott  v  La 
Fayette  Gas  Co.,  42  Ind.  App.  614,  86 
N.  E.  495. 

[d]  An    allegation    that    there    is 
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served  in  a  mining  lease  is  dependent  on  the  amount  of  mineral  taken, 
a   bill   in  equity   to   compel  an   accounting  by   the  lessees  will   lie.*^ 


ininable  coal  on  the  premises  need  not 
be  alleged  when  declaring  on  a  cove- 
nant in  a  lease  to  pay  a  certain  fixed 
sum  as  annual  royalty.  Consolidated 
Coal  Co.  V.  Peers,  150  111.  344,  353,  37 
N.  E.  937.  To  same  effect,  Martin  v. 
Walsenburg   Fuel    Co.,   200   Fed.   270. 

[e]  That  a  lease  continues  in  force 
Is  sufficiently  alleged  by  an  averment 
that  certain  payments  had  become  due 
and  payable  under  the  terms  of  the 
agreement.  Central  Trust  Co.  V.  Ber- 
wind-VVhite  Coal   Co.,  95  Fed.   391. 

[f]  Abandonment  of  lease  need  not 
be  negatived  as  this  is  a  matter  of 
defense.  McDowell  v.  Hendrix,  67  Ind. 
513. 

fg]  Cause  of  Action  In  Excess  of 
Jurisdiction. — A  complaint  praying  for 
possession  of  a  certain  amount  of  ore 
due  plaintiff  as  royalty  is  not  objection- 
able as  stating  a  cause  of  action  in  ex- 
cess of  the  jurisdiction  of  a  justice  of 
the  peace  in  the  absence  of  other  facts 
showing  the  value  of  the  ore.  Cook  v. 
Decker,  63  Mo.  32>^.  See  generally  the 
title    "Jurisdiction." 

[h  1  Recovery  for  Gas  Taken  ou  Ad- 
Joining  Land. — In  an  action  by  a  les- 
sor to  recover  royalties  for  gas  taken 
from  his  land  through  wells  on  adjoin- 
ing land  as  well  as  on  the  land  leased, 
it  is  not  necessary  to  set  out  the  in- 
debtedness of  the  lessee  in  two  counts. 
Nor  did  the  fact  that  gas  was  wrong- 
fully taken  through  the  wells  on  the 
adjoining  land  prevent  the  recovery  of 
all  royalties  due  in  a  single  action. 
Culbertson  v.  Tola  Portland  Cement  Co., 
87  Kan.  529,  125  Pac.  81,  Ann.  Cas. 
1914A,  610. 

[i]  An  affidavit  of  defense  denying 
plaintiff's  title  to  a  part  of  the  prem- 
ises leased  to  defendant  and  setting  up 
title  in  the  defendant  must  set  forth 
the  chain  of  title  under  which  defend- 
ant claims.  Lazarus  V.  Lehigh  &  W. 
E.  C.  Co.,  228  Pa.  532,  77  Atl.  817. 

97.  Swearingen  t\  Steers,  49  W.  Va. 
312,  38  S.  E.  510.  See  Culbertson  v. 
lola  Portland  Cement  Co.,  87  Kan.  529, 
125   Pac.   81,   Ann.   Cas.   191 4A,   610. 

fa]  Parties. — (1)  All  persons  mate- 
rially interested  in  the  subject-matter 
of  the  suit  should  be  made  parties. 
Harper  v.  South  Ponn  Oil  Co.  (W.  Va.), 
87  S.  E.  483;   Gardner  v.  South  Penn 


Oil  Co.,  76  W.  Va.  661,  86  S.  E.  560; 
Poteet  V.  Imboden,  73  W.  Va.  567,  80 
S.  E.  958.  (2)  The  assignee  of  a  part 
of  the  rovaltv  oil  is  a  necessary  party. 
Gardner  v.  South  Penn  Oil  Co',  76  W. 
Va.  661,  86  S.  E.  560.  And  see  Harper 
r.  South  Penn  Oil  Co.  (W.  Va.),  87  S. 
E.  4S3. 

[a]  Bill  for  Accounting  Among  Co- 
tenants  of  an  Oil  and  Gas  Lease. — In 
the  above  entitled  action  the  plaintiff 
complains  and   alleges: 

First.  That  he  is  an  owner  of  an 
undivided  one-third  interest  in  and 
to   a    certain    oil    and    gas   lease;    that 

said    lease    was    made    on    the    

dav   of  ,  19—,  by  A.  B.  to  the 

plaintiff  and  C.  D.  and  E.  F.  as  tenants 
in  common  and  grants  to  them  as 
lessees  the  privilege  of  mining  for  oil 
and    gas    on     (here    describe    premises 

leased)   for  a  period  of  years 

from  the  date  thereof,  or  as  long  as  oil 
or  gas  arc  produced  in  paying  quan- 
tities; that  in  said  lease  the  said 
lessees  agree  to  drill  two  wells  on  said 
lands  within  one  year  from  the  date 
of  said  lease,  and  agree  to  give  the 
lessor  a  fixed  proportion  of  the  oil  pro- 
duced, a  stipulated  price  for  each  gas 

well   and   a  bonus   of  dollars 

(or  whatever  the  terms  of  the  lease 
grant). 

Second.  That  the  defendants  and 
the  plaintiff  have  taken  possession  and 
have  drilled  and  completed  two  wells, 
both  of  which  are  producing  oil  at  the 

rate   of barrels  per  day   and 

at  the  time  of  filing  this  bill,  ■ — 

barrels  of  oil  have  been  produced  and 
run  into  the  pipe  lines. 

Third.  That  no  understanding  or  ar. 
rangements  have  been  made  between 
himself  and  his  co-tenants  as  regards 
the  expense  of  drilling  said  wells,  and 
that  no  division  has  ever  been  signed 
by  them  and  filed  with  the  pipe  line 
company  for  the  oil  that  has  been  run 
into  the  tank  and  that  hereafter  may 
be   run   into   the  company's  lines 

Fourth.  That  he  was  not  a  party  to 
•he  contract  made  with  the  person  who 
drilled  said  wells,  said  contract  hav- 
inir  been  made  by  C.  D.  and  the  de- 
fendants herein;  that  said  contractors 
have  not  been  paid  and  that  the  con- 
tractor who  drilled  the  first  well  has 
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V.  ENFORCEMENT  OF  MINERS'  LIENS.  — A.  Remedies 
Generally.®^  —  As  the  lien  of  a  person  performing  labor  in  a  mining 
claim  is  a  creation  of  statute,  the  statute  must  be  looked  to  for  the 
mode  of  its  enforcement.^^  The  remedy  to  enforce  the  lien  is  by  an 
action^  which  is  essentially  a  suit  in  equity,  requiring  specific  directions 
for  the  sale  of  property  as  is  usual  in  mortgage  foreclosure  suits.^ 

B.  'Venue.  —  An  action  to  foreclose  a  miner's  lien  should  be  brought 
in  the  county  where  the  claim  is  located.^ 

C.  Parties.  —  1.  Generally.  —  An  assignee  of  a  mining  claim  may 
sue  thereon  in  his  own  name.*  Some  statutes  require  that  persons 
personally  liable  for  the  payment  of  the  labor  performed  be  made 
parties,^  and  in  an  action  against  an  owner  made  liable  although  the 
premises  are  leased,  the  lessees  are  proper  but  not  necessary 
parties.^  Other  lien  claimants  if  not  joined  as  plaintiffs,'^  or  as  de- 
fendants,^ may  come  in  as  interveners.^ . 


issued  a  foreign  attachment  against 
said  C.  D.  and  E.  F.  and  attached  all 
their  interest  in  all  machinery  and  oil 
run  into  the  pipe  line  of  said  company. 

Fifth.  That  he  has  already  contrib- 
uted to  his  share  of  the  expense  of  pro- 
curing said  lease  and  drilling  and  oper- 
ating   said    wells    upon    said    leasehold 

the    sum    of   dollars,    and    is 

ready  and  willing  to  pay  his  full  pro- 
portionate share  of  the  expenses  of 
operating    said   leasehold. 

Sixth.  That  his,  the  plaintiff's  in- 
terests, are  being  jeopardized  by  the 
defendants  in  their  manner  of  operat- 
ing said  leasehold  and  refusing  to  pay 
their  contractors. 

Seventh.    That  said  C.  D.  and  E.  F. 

have   sold  barrels   of   oil   run 

from  said  wells  without  this  plaintiff's 
consent  and  have  failed  to  render  any 
account  of  the  use  to  which  said  money 
was  placed.  Wherefore  the  plaintiff 
prays  that  the  court  may  decree: 

I.  The  proportionate  interest  of 
each  of  said  co-tenants  in  said  lease- 
hold machinery^  and  oiJ  produced  from 
said  leased  premises. 

II.  To  account  between  the  parties. 

III.  That  a  division  order  may  be 
made  in  accordance  with  the  propor- 
tionate ishare  of  each  owner  and  such 
other  and  further  relief  as  may  be  just. 
Based  on  Smiley  i\  Gallagher,  164  Pa. 
498,  30   Atl.   713. 

98.  See  generally  the  titles 
"Liens;"   "Mechanics'  Liens." 

99.  Eeese  v.  Bald  Mountain  Consol. 
G.  Min.  Co.,  133  Cal.  285,  65  Pac.  578. 

[a]  The  Statute  WUl  Be  Given  a 
Liberal    Construction. — (1)    Skyrme   i\ 


Occidental  M.  &  M.  Co.,  8  ISTev.  219, 
239.  (2)  The  statute  should  be  liber- 
ally construed  as  to  the  remedial  por- 
tion of  it,  but  strictly  construed  in  de- 
termining whether  the  right  to  a  lien 
exists.  Lindemann  v.  Belden  Con  Min 
&  Mill.  Co.,  16  Colo.  App.  342,  65  Pac' 
403.  To  the  same  effect,  see  Morris  v. 
Marsh,  3  Alaska  140.  See  also  Cannon 
V.  Williams,  14  Colo.  21,  23  Pac.  456: 
Barnard  v.  McKenzie,  4  Colo.  251. 

1.  Gallagher  v.  Karns,  27  Hun  (N. 
Y.)  375.  ^ 

2.  Davis  V.  Alvord,  94  TJ.  S.  545  24 
L.  ed.  283.  ' 

3.  Fields  v.  Daisy  Gold  Min.  Co.,  26 
Utah  373,  73  Pac,  521. 

4.  Skyrme  v.  Occidental  M.  &  M. 
Co.,  8  Nev.  219.  Compare  the  title 
"Mechanic's  Liens." 

5.  Lewis  V.  Beeman,  46  Ore.  311,  80 
Pac.  417.  Compare  the  title  "Me- 
chanics'  Liens." 

[a]  Objection  is  waived  by  failure 
to  object  to  defect  until  after  testi- 
mony is  all  taken.  Lewis  v.  Beeman, 
46  Ore.  311,  80  Pac.  417. 

[b]  But  in  an  action  against  a  part- 
ner holding  a  mine  in  trust  for  the  firm, 
it  has  been  held  that  the  other  part- 
ners are  proper  but  not  necessary  part- 
ies. Rosina  v.  Trowbridge,  20  Nev.  105. 
17  Pac.   751.  ' 

6.  Cascaden  v.  Wimbish,  161  Fed. 
241,  88  C.  C.  A.  277. 

7.  See  infra,  V,  C,  2. 

8.  Phillips  V.  Branch  Mint  M.  &  M. 
Co.,  27  S.  D.  350,  131  N.   W.  308,  312. 

9.  Phillips  V.  Branch  Mint  M.  &  M. 
Co.,  27  S.  D.  350,  131  N.  W.  308,  312. 
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2.  Joining  Parties  With  Separate  Claims.  —  Statutes  sometimes 
provide  tliat  any  nuiiil)rr  ol'  {ktsous  elaiinini,'  liens  may  join  in  the 
same  action.^"  Eaeii  claim  must  be  within  the  jurisdictional  limits 
of  the  court  in  which  the  suit  is  broufjht/^  but  it  is  immaterial  if  the 
aggregate  of  the  claims  joined  exceed  the  maximum  jurisdictional 
limit  of  the  court,  as  each  claim  is  in  its  nature  a  several  and  distinct 
action.^* 

D.  Process."  —  There  must  be  service  of  process  as  required  by 
statute.^* 

E.  Pleadings.  —  1.  Bill  or  Complaint.  —  The  sufficiency  of  the 
bill  or  complaint  to  enforce  a  miner's  lieu  must  be  determined  by  the 
statute  providing  for  the  creation  and  enforcement  of  such  lien." 
But  if  the  complaint  is  in  substantial  compliance  with  the  statute,  it 
is  sufficient.^*'  It  nmst  state  facts  showing  the  liability  of  the  de- 
fendant.^^ Accordingly  the  complaint  should  show  facts  constituting 
a  contract, ^^  the  performance  of  labor  or  the  furnishing  of  materials'® 


10.  See  Venard  r.  Green,  4  Utah  67, 
6  Pae.  415,  7  Pac.  408,  and  the  statutes, 
and  compare  the  title-  "Mechanics' 
Uens." 

|,i]  All  the  liens  must  be  upon  the 
same  property  under  this  statute.  Sev- 
eral claims  adjoining  each  other,  with 
a  ditch  as  a  backbone  owned  by  the 
same  owner  and  operated  as  one  mine 
may  be  considered  as  one  piece  of  prop- 
erty within  the  rule.  But  unity  of  prop- 
erty does  not  follow  from  unity  of  own- 
ership alone.  Malone  v.  Big  Flat 
Gravel  M.  Co.,  76  Cal.  578,  18  Pac.  772, 
followed  in  Hamilton  v.  Delhi  Aliu. 
Co.,  118  Cal.  148,  50  Pac.  378. 

11.  Keystone  Miu.  Co.  v.  Gallagher, 
5  Colo.  23'. 

12.  Keystone  Min.  Co.  v.  Gallagher, 
5  Colo.  23' 

Amount  in  controTersy  as  determin- 
ing jurisiliition,  see  generally  the  title 
"Jurisdiction:"  as  ajiplicd  to  mechan- 
ics' lions,  see  the  title  "Mechanics' 
Liens." 

13.  See  generally  the  title  "Pro- 
cess. ' ' 

14.  Lonkey  v.  Keves  Silver  Min. 
Co.,  21  Nev.  312,  31  Pac.  57,  17  L.  B. 
A.  3.')1.  See  Donaldson  r.  Hcnning,  4 
Alaska  042,  6,18,  and  the  title  "Service 
of  Process  and  Papers." 

[a]  Effect  of  Notice  to  Other  Lien- 
holders. — A  statute  does  not  disjicnsc 
with  the  necessity  for  summons  which 
provides  for  publication,  on  filing  of 
complaint  and  issuance  of  summons, 
of  a  notice  to  all  lien  claimants  to  ap- 
pear and  prove  their  liens.  Lonkev  r. 
Keves  Silver  Min.  Co.,  21  Nev.  312",  31 
Pac.  57,  17  L.  R.  A.  351. 
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[b]  Service  May  Be  by  Publication. 
Keystone  Min.  Co.  r.  Gallagher,  5  Colo. 
23. 

15.  Skyrme  v.  Occidental  M.  &  M. 
Co.,  8  Nev.  219.  See  Haines  Com.  Co. 
V.  Grabill,  78  Ore.  375,  152  Pac.  877. 

16.  Skvrme  v.  Occidental  M.  &  M. 
Co.,  8  Nev.  219. 

17.  Schweizer  r.  ;^ransfield,  14  Colo. 
App.  236,  59  Pac.   843. 

[a]  Tf  the  labor  was  performed  at 
the  instance  of  an  agent  of  the  de- 
fendant mine  owner,  this  must  be  al- 
leged. Eeese  v.  Bald  Mountain  Consol. 
G.  Min.  Co.,  133  Cal.  285,  65  Pac.  578. 

[b]  In  an  action  against  a  lessor 
and  owner  of  a  mine  to  foreclose  a  lien 
thereon,  the  plaintiff  must  show  that 
the  owner  is  in  some  way  obligated, 
either  because  he  is  a  privy  or  party 
to  the  contract  of  emjdoyment,  or  be- 
cause in  Sonne  way  other  than  by  lease 
he  autliorized  the  lessee  to  contract,  or 
because  the  agreement  by  its  terms 
gives  the  lessee  authority.  Little  Va- 
leria Gold  Min.  &  M\U.  Co.  r.  Ingersoll, 
14  Colo.  App.  240,  50  Pac.  970.  And  see 
also  Morris  v.  Marsh,  3  Alaska  140. 

18.  X(dan   r.  Lovelock,  1  Mont.  224. 

19.  Alaska. — Morris  r.  Marsh,  3 
Alaska  140,  for  the  improvement  of  the 
mine.  Colo. — Lindemann  r.  Belden 
Con.  Min.  &  Mill.  Co.,  16  Colo.  App. 
342,  65  Pac.  403.  111.— Borders  r.  Uhe, 
88  111.  App.  634,  the  complaint  must 
show  the  labor  was  performed  in 
"opening  and  developing"  a  coal  mine. 
Wash.— See  Slv  r.  Palo  Alto  G.  Min. 
Co.,  28  Wash.  485,  68  Pac.  871,  holding 
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for  the  purposes  speeified,  the  date  of  filing  liens,^^  and  that  they 
were  filed  \nthin  the  time  limited  by  statute,-^  and  the  amount  of 
the  lien  claimed. ^^  The  bill  or  complaint  should  not  offend  the  rule 
against  misjoinder  of  causes  of  action.^^ 

2.  Answer  or  Plea.  —  Answers  or  pleas  are  governed  by  the  ge-n- 
eral  rules  elsewhere  treated.-* 

3.  Cross  Bill  or  Cross  Complaint.-^  —  Persons  having  other 
miner's  liens  who  are  made  codefendants  are  required  to  set  up  their 
liens  by  way  of  cross  bill  or  cross  complaint^*'  which  must  be  served 
on  the  opposing  parties  in  accordance  with  the  general  rules.^^ 

4.  Amendments.  —  The  pleadings  in  an  action  to  foreclose  a  min- 
er's lien   may  be   amended   in   accordance   with  the   general   rules.-^ 

F.  FiNDiNcs.  —  The  general  rules  relating  to  findings-^  apply  to 
this  proceeding.^" 


the  furnishing  of  materials  for  the 
joint  improvement  of  the  mining  claims 
mentioned   was   sufSciently    shown. 

20.  Skyrme  v.  Occidental  M.  &  M. 
Co.,  8  Nev.  219,  22S. 

[a]  An  omission  to  state  date  of  fil- 
ing Uens  80  as  to  show  the  commence- 
ment of  suit  within  six  months  there- 
after is  a  ground  for  demurrer,  but 
after  issue  joined  and  a  decision  on 
the  merits,  the  complaint  will  be  up- 
held despite  the  omission.  Skyrme  v. 
Occidental  M.  &  M.  Co.,  8  Nev.  219, 
228. 

21.  Alesina  v.  Stock,  8  Mont.  416, 
20  Pac.  642. 

22.  See  Nolan  v.  Lovelock,  1  Mont. 
224,  holding  the  plaintiff  does  not  lose 
his  lien  by  claiming  a  lien  for  more 
than  he  is  entitled  to. 

23.  See  the  title  "Joinder  of  Ac- 
tions. ' ' 

[a]  Prayer  for  Personal  Judgment 
and  Enforcement  of  Lien. — The  fact 
that  a  personal  judgment  and  the  en- 
forcement of  the  lien  are  prayed  for 
at  the  same  time  does  not  render  the 
complaint  open  to  objection  for  mis- 
joinder of  causes  of  action.  Davis  v. 
Alvord,  94  U.  S.  545,  24  L.  ed.  283. 

24.  See  the  titles  "Answers;" 
"Confession  and  Avoidance;"  "De- 
nials;" "Pleas;"  and  titles  dealing 
with  particular  pleas  and   defenses. 

[a]  A  denial  that  plaintiff  has  a 
lien  is  a  denial  of  a  conclusion  of  law 
only.     Bradbury  v.  Cronise,  46  Cal.  287. 

[b]  A  denial  that  plaintiff  did  work 
for  the  defendant  is  not  a  denial  that 
labor  was  performed  on  the  mining 
claim  as  alleged  in  the  complaint.  Brad- 
bury V.  Cronise,  46  Cal.  287. 


25.  See  generally  the  titles  "Cross- 
BUl;"    "Cross-Complaint." 

26.  See  Phillips  r.  Branch  Mint  M. 
&  M.  Co.,  27  S.  D.  S50,  131  N.  W.  308, 
312. 

27.  Phillips  V.  Branch  Mint  M.  & 
M.  Co.,  27  S.  D.  350,  131  N.  W.  308. 

[a]  If  the  cross-bill  is  not  served 
on  a  nonresident  defendant  who  is  the 
mortgagee  of  the  mine  owner,  the  eross- 
petitione(r  cannot  have  his  lien  ad- 
judged superior  to  that  of  the  non- 
reeident  mortgagee.  Phillips  v.  Branch 
Mint  M.  &  M.  Co.,  27  S.  D.  350,  131  N. 
W.   308. 

28.  Donaldson  v.  Henning,  4  Alaska 
642-,  656.  See  generally  the  titles 
"Amendments  and  Jeofails;"  "New 
Cause  of  Action  or  Defense,"  and 
titles  dealing  with  particular  pleadings. 

[a]  Amendments  to  the  notices  and 
pleadings  "cannot  be  allowed  which 
will  cut  out  intervening  rights,  or  de- 
feat the  rights  of  those  who  have  in- 
cuired  expenses,  or  who  have  pursued 
a  course  of  action,  relying,- reasonably 
and  in  good  faith,  upon  such  informa- 
tion as  was  imparted  by  the  notices." 
Donaldson  v.  Henning,  4  Alaska  642, 
656. 

29.  See  the  title,  "Findings  and 
Conclusions." 

30.  See  the  cases  cited  below. 

[a]  Findings  Must  Be  Supported  by 
the  Evidence. — Donohoe  v.  Trinity  Con- 
sol.  G.  &  S.  Min.  Co.,  113  Cal.  119,  45 
Pac.   259. 

fb]  Findings  on  all  material  issues 
must  be  made.  Eeese  v.  Bald  Mountain 
Consol.  G.  Min.  Co.,  133  Cal.  285,  65 
Pac.  578  (finding  as  to  agency  of  per- 
son at  whose  instance  labor  was  done); 
Bewick  v.   Muir,   83   Cal.   368,   23   Pac. 
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G.  Judgment  and  Decree." —Tho  judfimcnt  entered  must  state 
the  amount  for  which  the  lien  is  deereed,-'-  and  it  sometimes  includes 
an  order  barrinir  redemption.-^''  Whether  a  personal  judgment  may 
be  rendered,-^-'  and  whether  this  must  be  merely  for  a  deficiency  after 
sale,^'  depends  largely  on  statutes  and  whether  the  proceeding  is 
regarded  as  an  equitable  foreclosure.^"  Statutes  sometimes  permit 
the  entry  of  a  personal  judgment  for  the  amount  found  due  if  the 
lien  is  not  established." 

H.  Costs.  —  Statutes  sometimes  authorize  as  part  of  the  costs,  rea- 
sonable attorney's  fees.^* 

I.  Keceiveks,  —  In  an  action  to  foreclose  a  miner's  lien,  the  court 
mav  appoint  a  receiver  pendente  lite."^ 

VI.  ACTIONS  FOR  INJURIES  CAUSED  BY  MINING  OPER- 
ATIONS.^'^ A.     Injuries  to  Property.  —  An    owner    of    premises 

which  is  injured  by  the  depositing  of  debris,  or  is  otherwise  injured 
by  mining  operations,  may  sue  for  his  damages,"  or  for  injunctive 


SS9,  that  materials  furnished  had  been 
\i3ed  in  work  done. 

31.  See  generally  the  titles  "De- 
crees ;  "    "  Judgments. ' ' 

32.  Street  r.  llazzard,  27  Cal.  App. 
263,  149  Pac.  770. 

S3.  Castagnetto  v.  Coppertown  Min. 
&  S.  Co.,  146  Cal.  329,  80  Pac.  74,  the 
decree  should  provide  "and  forever 
barred  and  foreclosed  of  all  right  and 
equity  of  redemption  of,  in,  or  to  said 
premises  .  .  .  from  and  after  the  de- 
livery of  the  sheriff's  deed  after  sale 
as   hereinafter   provided." 

34.  See  the  statutes;  Haines  Com. 
Co.  r.  Grabill,  78  Ore.  375,  152  Pac. 
877;  and  the  title  "Mechanics'  Liens." 

85.  See  Metropolis  Trust  &  Sav. 
Bank  r.  Baruet,  165  Cal.  449,  132  Pac. 
833;  Hines  v.  Miller,  126  Cal.  683,  59 
Pac.  142. 

S6.  For  a  full  discussion  of  this  mat- 
ter, see  the  title  "Mechanics'  Liens." 

37.  Ascha  r.  Fitch,  114  Cal.  xvi,  46 
Pac.  298  (under  a  statute  authorizing 
the  granting  of  any  relief  consistent 
with  the  plaintiff's  case);  Cannon  v. 
Williams,  14  Colo.  21,  23  Pac.  456,  un- 
der session  laws,  1889,  p.  259,  §11. 
Compare  Barnard  v.  McKenzie,  4  Colo. 
251. 

See  the  title  "Mechanics'  Liens." 

fa]  Where  some  of  the  work  was 
done  before  enactment  of  the  lien  stat- 
ute, a  dcfreo  will  bo  ontered  against 
the  property  to  the  extent  the  party  is 
entitled  to  a  lien,  and  an  ordinary 
judgment  will  be  entered  for  the  bal- 
ance. Hunter  v.  Savage  Con.  S.  Min. 
Co..  4  Nev.  153. 


[b]  Granting  a  nonsuit  where  the 
lien  fails  because  of  some  defect,  is 
erroneous.  Ascha  V.  Fitch,  114  Cal.  xvi, 
46  Pac.  298. 

[c]  Recovery  Against  Alleged 
Agent. — If  the  person  alleged  to  be 
agent  of  the  mine  owner  is  proved  not 
to  be  such,  a  judgment  against  the  al- 
leged agent  cannot  be  rendered.  Eaton 
■V.  Eocca,  75  Cal.  93,  16  Pac.  529,  as 
this  would  allow  a  recovery  upon  a 
theory   not   relied   on. 

38.  U.  S. — Cascaden  v.  Wimbish,  161 
Fed.  241.  88  C.  C.  A.  277,  under  Alaska 
code.  Cal. — Castagnetto  i;.  Coppertown 
Min.  &  S.  Co.,  146  Cal.  329,  SO  Pac. 
74.  This  provision  is  omitted  from  the 
present  California  statute,  having  been 
declared  unconstitutional.  Ore. — ^Bishop 
r.  Henry,  84  Ore.  3S9,  165  Pac.  237, 
fees  may  be  allowed  in  the  aggregate 
where  several  liens  are  foreclosed. 

But  see  Henrv  r.  Miller,  145  HI.  App. 
628. 

As  to  constitutionality  of  these  stat- 
utes see  the  title  "Mechanics'  Liens." 

As  to  costs  generally,  see  the  title 
"Costs." 

39.  Gallagher  v.  Earns,  27  Hun  (N. 
Y.)   375. 

40.  See  the  titles  "Injuries  to  Per- 
sons and  Property;"  "Negligence;" 
"Nuisance;"  "Workmen's  Compensa- 
tion Act." 

41.  Cal.— Barst  v.  Rush,  14  Cal.  81. 
Ind.— Oliio  Oil  Co.  r.  Westfall,  43  Ind. 
Ai)p.  661,  88  N.  K.  354,  holding  action 
to  be  grounded  upon  the  maintenance 
of  a  nuisance,  not  upon  negligence. 
Okla.— Pulaski  Oil  Co.  v.  Conner,  162 
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relief.*-    An  action  will  lie  for  damages  resulting  from  mining  without 

leaving  sufficient  support  to  prevent  subsidence  of  the  surface/^  or 

if  the  damage  has  not  been  done,  injunction  is  a.  proper  remedy.** 

B.     Injuries    to    Person.*^  —  Actions    for    injuries    to    licensees**' 


Pac.  46i,  petition  for  injury  to  growing 
crops  by  oil  lessee  held  sufficient. 

[al  As  to  actions  for  pollution  of 
streams,  see  the  title,  "Waters  and 
Watercourses;"  and  see  Ala. — Drake  v. 
Lady  Ensley  Coal,  Iron  &  Ry.  Co.,  102 
Ala.  501,  14  So.  749,  48  Am.  St.  Rep. 
77,  24  L.  R.  A.  64.  Ohio.— Straight  v. 
Hover,  79  Ohio  St.  263,  87  N.  E.  174, 
22  L.  R.  A.  (N.  S.)  276.  Va.— Armin- 
ius  Chemical  Co.  v.  Landrum,  113  Va. 
7,  73  S.  E.  459,  Ann.  Cas.  1913D,  1075, 
38  L.  R.  A.  (N.  S.)  272. 

[b]  Question  of  Fact. — Whether  the 
use  of  the  premises  was  a  reasonable 
use  of  them  is  a  question  for  the  jury. 
Ohio  Oil  Go.  V.  Westfall,  43  Ind.  App. 
661,  88  N.  E.  354. 

42.  County  of  Yuba  v.  Kate  Hayes 
M:  Co.,  141  Cal.  360,  74  Pac.  1049  (if 
a  county  is  the  owner,  it  may  sue) ; 
Richards  v.  Dower,  64  Cal.  62,  28  Pac. 
113,  the  construction  of  a,  tunnel 
through  plaintiff's  land  will  be  en- 
joined. 

43.  Mo. — Southwest  M.  E.  Co.  v. 
Morning  Hour  M.  Co.,  138  Mo.  App. 
129,  119  S.  W.  982.  Pa.— Welsh  v. 
Kerr  Coal  Co.,  233  Pa.  341,  82  Atl.  495, 
question  for  the  jury  on  the  evidence. 
Va. — Stonegap  Colliery  Co.  v.  Hamil- 
ton, 119  Va.  271,  89  S.  E.  305. 

fa]  Who  May  Sue. — The  owner  in 
possession  of  land  at  the  time  of  the 
subsid-ence,  alone  has  the  right  to  sue 
for  a  violation  of  the  right  to  sufficient 
surface  support,  Noonan  v.  Pardee,  200 
Pa.  474,  486,  50  Atl.  255,  86  Am.  St. 
Rep.  722,  55  L.  R.  A.  410,  without  re- 
gard to  the  date  of  his  conveyance. 

[b]  The  averments  in  the  declara- 
tion (1)  should  be  specific  as  to  the 
time  the  mining  was  done  (Sloss-Shef- 
field  S.  &  I.  Co.  i\  Sampson,  158  Ala. 
590,  48  So.  493;  Noonan  v.  Pardee,  200 
Pa.  474,  487,  50  Atl.  255,  86  Am.  St. 
Rep.  722,  55  L.  R.  A.  410),  (2)  and  as 
to  who  did  the  mining.  Noonan  v. 
Pardee,  200  Pa.  474,  487,  50  Atl.  255, 
86  Am.  St.  Rep.   722,  55  L.  R.  A.  410. 

[c]  Facts  showing  whether  defend- 
ant is  a  trespasser  or  acted  under  some 
right  in  making  the  excavation  should 
be  stated.  Sloss-Sheffield  S.  &  I.  Co.  v. 
Sampson,  158  Ala.  590,  48  So.  493. 


[d]  Negp.tiving  Defenses.  —  The 
complaint  need  not  aver  that  the  sub- 
sidence was  not  due  to  the  weight  of 
the  buildings  on  the  premises.  Jack- 
son Hill  Coal  &  Coke  Co.  V.  Bales,  183 
Ind.  276,  108  N.  E.  962. 

[e]  Issues  and  Proof. — Under  aver- 
ments of  damage  either  from  negligent 
mining  or  failure  to  support  the  sur- 
face, a  plaintiff  may  prove  injury  from 
both  causes  combined  or  either  separ- 
ately. Pringle  v.  Vesta  Coal  Co.,  172 
Pa.  438,  33  Atl.  690. 

As  to  application  of  lateral  support 
doctrine  to  mining  claims,  see  1  Stand- 
ard Proc.  318. 

44.  Kansas  City  Co.  R.  Co.  v.  Sand- 
lin,  173  Mo.  App.  3=" 4,  158  S.  W.  857; 
Southwest  M.  R.  Co.  r.  Morning  Hour 
M.  Co.,  138  Mo.  App.  129,  119  S.  W. 
982. 

45.  See  the  title  "Injuries  to  Per- 
sons and  Property;"  "Negligence." 

46.  See  Henderson  v.  Tennessee  Coal, 
Iron  &  R.  Co.,  190  Ala.  126,  67  So.  414; 
Tennessee  Coal  I.  &  R.  Co.  v.  Burgess, 
158  Ala.  519,  47  So.  1029;  Republic 
Iron  &  Steel  Co.  v.  Fuller,  6  Ala.  App. 
448,  60  So.  475,  holding  complaint  suf- 
ficiently showed  the  defendant  owed 
plaintiff  a  duty  while  on  defendant 's 
car. 

[a]  Pleas. — '(1)  In  an  action  by  a 
licensee's  representative  for  death  of 
her  intestate  by  the  falling  in  of  a 
portion  of  the  roof,  a  plea  alleging 
contributory  negligence  in  failing  to 
examine  the  working  place  before  com- 
mencing work  is  defective  if  it  does 
not  aver  that  the  examination  would 
have  disclosed  the  defects  and  the  dan- 
ger of  working  there.  Henderson  v. 
Tennessee  Coal,  Iron  &  R.  Co.,  190  Ala. 
126,  67  So.  414.  (2)  A  plea  that  a  li- 
censee knew  of  the  defect  causing  his 
injury  in  time  to  give  information 
thereof  to  the  defendant  is  demurrable 
in  failing  to  show  a  duty  on  the  plain- 
tiff to  give  such  information.  Hen- 
derson V.  Tennessee  Coal,  Iron  &  R. 
Co.,  190  Ala.  126,  67  So.  414.  (3)  A 
plea  that  plaintiff  knew  of  the  defect 
is  bad  if  for  aught  that  appears  there- 
in the  plaintiff  may  have  obtained  the 
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and  omplnvooR'*''  who  liavo  lioon  ininrcd  in  minos.  mnv  ho  iiialntninod, 
VII.  INSPECTION  AND  SURVEY  OF  MINING  CLAIMS.  —  A. 
Power  To  Order  Inspection.  —  Courts  of  equity,*^  and  perhaps  also 
courts  of  law/^  have  inherent  power  to  order  an  inspection  of  a 
mine  in  a  suit  pending  involving'  the  rights  of  the  parties  in  the  par- 
ticular property.^''  This  rule  has  been  declared  by  the  statutes  of 
some  states,^^  which  authorize  the  granting  of  inspection  both  by 
courts  of  law  and  courts  of  equity;^'  but  some  statutes  have  gone 
farther  and  authorize  inspection  of  mining  claims,  even  though  no 
suit  is  pending.^^     Orders  for  the  inspection  of  mining  claims  have 


knowledge  too  late  to  save  himself 
from  injury.  Tennessee  Coal,  Iron  & 
E.  Co.  V.  Burgess,  158  Ala.  519,  47  So. 
1029. 

47.  See  Romani  v.  Shoal  Creek  Coal 
Co.,  271  Til.  :^60,  111  N.  E.  SS.  See  the 
titles,  ''Master  and  Servant;"  "Neg- 
ligence;" "Injuries  to  Persons  and 
Property." 

[a]  Venue. — An  action  against  a 
railroad  company  for  damages  sus- 
tained by  an  employe  while  at  work  in 
defendant's  mine  is  transitory  and  may 
be  brought  in  any  county  where  it  has 
a  station  agent  under  statute.  Henry 
V.  Missouri,  K.  &  T.  Ry.  Co.,  92  Kan. 
1017,  142  Pae.  972. 

[b]  Complaint. — A  count  alleging 
that  said  injuries  were  proximately 
caused  by  reason  of  the  negligence  of 
the  defendant  in  failing  to  keep  his 
mine  in  a  reasonably  safe  condition  is 
not  demurrable.  Sloss-Sheffield  S.  &  I. 
Co.  v.  Edwards,  195  Ala.  374,  70  So. 
285. 

48.  Dak. — Duggan  v.  Davey,  4  Dak. 
no,  26  N.  W.  887,  citing  English  cases. 
Ean. — Culbcrtson  v.  lola  Portland  Ce- 
ment Co.,  87  Kan.  529,  532,  125  Pac. 
81,  Ann.  Cas.  1914A^  610.  Mass. 
Stockbridge  Iron  Co.  v.  Cone  Iron  Wks., 
102  Mass.  80.  Mont. — State  ex  rrl.  An- 
aconda Copper  M.  Co.  i\  District  Court, 
26  Mont.  396,  68  Pac.  570,  69  Pac.  103: 
Blue  Bird  Min.  Co.  v.  Murray,  9  Mont. 
468,  23  Pac.  1022.  Nev.— National  M. 
'Co.  r.  District  Court,  34  Nev.  67,  116 
Pac.  996.  N.  J. — Thomas  Iron  Co.  v. 
Allentown  Min.  Co.,  28  N.  J.  Eq.  77. 
Pa. — Noble  f.  Western  Pennsylvania 
Nat.  Gas  Co.,  255  Pa.  512,  100  Atl.  480. 
Eng. — Bennitt  r.  "Whitchouse,  28  Beav. 
119,  29  L.  .1.  Ch.  326,  2  L.  T.  (N.  S.) 
45,  6  .Tnr.  (N.  S.)  528,  8  W.  R.  251,  54 
Eng.  Reprint  31 1  ;  Lewis  r.  Marsh,  8 
Hare  97,  68  Eng.  Reprint  288. 
See  7  Staxdard  Proc.  528. 
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[a]  For  history  of  proceeding  and 
review  of  English  cases,  see  St.  Louis 
Min.  &  M.  Co.  V.  Montana  Co.,  9  Mont. 
288,  23  Pac.  510. 

49.  Penny  v.  Central  Coal  &  Coke 
Co.,  138  Fed.  769,  71  C.  C.  A.  135 
(granting  order  in  an  action  of  tres- 
pass); State  ex  rel.  Anaconda  Copper 
M.  Co.  r.  District  Court,  26  Mont.  396, 
6S  Pac.   570,  69  Pac.  103. 

50.  National  M.  Co.  v.  District 
Court,  34  Nev.  67,  116  Pac.  990,  prior 
to  the  commencement  of  an  action,  an 
order  of  inspection  and  survey  cannot 
be  made,  unless  authorized  by   statute. 

[a]  It  is  immaterial  what  relief  is 
sought  in  the  particular  action,  in  de- 
termining whether  an  inspection  order 
shall  be  granted.  State  ex  rcl.  Heiuze 
r.  District  Court,  26  Mont.  416,  68  Pao. 
794,  946. 

51.  Colo. — Smuggler-Union  M.  Co.  v. 
Kent,  47  Colo.  320,  112  Pac.  223;  Peo- 
ple V.  De  France,  29  Colo.  309,  68  Pac. 
267.  Mont. — State  ej-  rcl.  Parrot  S.  & 
C.  Co.  v.  District  Court,  28  Mont.  528, 
73  Pac.  230;  State  ex  rel  Heinze  v. 
District  Court,  26  Mont.  416,  68  Pac. 
794,  946  (under  §1314,  Code  Civ. 
Proc.) ;  State  ex  rel.  Anaconda  C.  M. 
Co.  r.  District  Court,  26  Mont.  396,  404, 
68  Pac.  570,  69  Pac.  103.  Nev.— Na- 
tional M.  Co.  r.  District  Court,  34  Nev. 
07,  116  Pac.  996,  the  statute  is  ambigu- 
ous but  does  not  authorize  an  order  of 
survey  except  in  a  pending  suit. 

52.  State  ex  rrl.  Anaconda  C.  M.  Co. 
r.  District  Court,  25  Mont.  504,  65  Pac. 
1020. 

53.  U.  S. — Montana  Co.  r.  St.  Louis 
M.  &  M.  Co..  l.=;2  TT.  S.  160,  14  Sup.  Ct. 
.'i06,  3<?  L.  ed.  308,  afftrminfj  9  Mont.  288, 
2.".  Pac.  510.  Idaho.— Bacon  r.  Federal 
Min.  *  S.  Co.,  19  Idaho  136.  112  Pac. 
1055.  Kan.— 7n  re  Carr.  52  Kan.  688, 
35  Pac.  818.  Mont.— State  r.r  rel  Ana- 
conda Copper  M,  Co.  v.  District  Court, 
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been  said  to  be,  in  their  nature,  search  warrants  to  obtain  evidence ;" 
and  when  sought  in  a  pending  suit,  the  proceeding  is  simply  ancillary 
or  auxiliary  to  the  suit  in  which  it  is  obtained.^^ 

B.  Interest  of  Applicant.  —  A  person  to  be  entitled  to  an  order 
of  inspection  of  a  mine  must  have  a  bona  fide  claim  to  the  possession, 
title  or  interest  in  the  property  sought  to  be  protected.^" 

C.  Proceedings.  —  An  application  for  an  order  of  inspection  of  a 
mining  claim  is  made  by  motion  or  by  petition,  which  must  com- 
ply with  any  statutory  requirements."  Although  in  a  proper  case 
an  inspection  may  be  awarded  without  notice  to  the  defendant,  in 
the  absence  of  a  statute  requiring  it,^«  better  practice  requires 
notice.'**  It  is  within  the  discretion  of  the  court,  whether  an  in- 
spection shall  be  ordered,'^°  but  on  making  out  of  a  prima  facie  case, 
the  order  is  almost  a  matter  of  course,"  notwithstanding  the  sworn 
denial  of  the  defendant.*^-     In  granting  the  application,    the    order 


26  Mont.  396,  68  Pac.  570,  69  Pac.  103, 
construing    §1317,   Code    Civ.   Proc. 

54i.  State  ex  rel.  Geyman  v.  Dis- 
trict Court,  26  Mont.  483,  68  Pac.  861. 

55.  People  v.  De  France,  29  Colo. 
309,  315,  68  Pac.  267. 

56.  Bacon  v.  Federal  M.  &  S.  Co., 
19  Idaho   136,  112   Pac.   1055. 

[a]  A  plaintiff  who  is  a  judgment 
creditor  and  has  caused  execution  to 
issue  and  be  levied  on  a  mining  claim 
has  not  sufficient  interest  to  entitle 
him  to  an  inspection  order.  Bacon  v. 
Federal  M.  &  S.  Co.,  19  Idaho  136,  112 
Pac.  1055. 

[b]  A  substantial  prima  facie  in- 
terest in  the  property  to  be  inspected 
or  through  which  entry  is  necessary  to 
inspect  adjoining  property,  which  it  is 
necessary  to  protect  or  enforce  must 
be  shown.  State  ex  rel.  Anaconda  C. 
M.  Co.  V.  District  Court,  26  Mont.  396, 
68  Pac.  570,  69  Pac.  103,  25  Mont.  504, 
65  Pac.  1020,  foUoived  in  State  ex  rel. 
Geyman  r.  District  Court,  26  Mont. 
433,  68  Pac.  797;  State  ex  rel.  Anaconda 
C.  M.  Co.  V.  District  Court,  26  Mont. 
412,  68  Pac.  1134. 

57.  State  ex  rel.  Anaconda  Copper 
Min.  Co.  V.  District  Court,  26  Mont. 
396,  68  Pac.  570,  69  Pac.  103. 

[a]  In  Montana  (1)  an  application 
for  an  inspection  in  a  pending  suit 
shall  be  by  motion,  not  by  petition, 
which  need  be  only  sufficient  to  move 
tFe  discretion  of  the  court.  State  ex 
rd.  Parrot  S.  &  C.  Co.  v.  District  Court, 
28  Mont.  528,  73  Pac.  230.  (2)  It  is 
otherwise  if  application  is  made  under 
§1317,  Code   Civ.   Proc. 

[b]  Wrongful  possession   of   adver- 


sary need  not  be  charged.  State  ex 
rel.  Anaconda  C.  M.  Co.  v.  District 
Court,  26  Mont.  396,  68  Pac.  570,  69 
Pac.   103. 

[c]  When  Made. — Before  issues  are 
framed,  the  order  of  inspection  may  bo 
granted.  State  ex  rel.  Heinze  v.  Dis- 
trict Court,  26  Mont.  416,  68  Pac.  794, 
946. 

58.  Thomas  Iron  Co.  V.  Allentown 
Min.  Co.,  28  N.  J.  Eq.  77. 

59.  Thomas  Iron  Co.  v.  Allentown 
Min.  Co.,  28  N.  J.  Eq.  77. 

60.  State  ex  rel.  Heinze  v.  District 
Court,  29  Mont.  105,  74  Pac.  132;  State 
ex  rel.  Geyman  v.  District  Court,  26 
Mont.  483,  68  Pac.  801;  Blue  Bird  Min. 
Co.  V.  Murray,  9  Mont.  468,  23  Pac. 
1022.  Thomas  Iron  Co.  v.  Allentown 
Min.  Co.,  28  N.  J.  Eq.  77. 

[a]  In  the  esercise  of  its  inherent 
authority  to  order  inspection,  the  court 
uses  its  power  with  caution  and  only 
when  il  is  apparent  that  its  exercise  is 
necessary  to  serve  the  ends  of  justice. 
State  ex  rel.  Anaconda  Copper  M.  Co. 
V.  District  Court,  26  Mont.  396,  68  Pac. 
570,  69  Pac.   103. 

61.  Mont. — State  ex  rel.  Heinze  v. 
District  Court,  26  Mont.  416,  68  Pac. 
794,  946;  State  ex  rel.  Anaconda  C.  M. 
Co.  V.  District  Court,  25  Mont.  504,  512, 
65  Pac.  1020.  N.  J.— Thomas  Iron  Co. 
r,  Allentown  Min.  Co.,  28  N.  J.  Eq.  77. 
Eng.--Bennitt  v.  Whitehouse,  28  Beav. 
119,  29  L,  J.  Ch.  326,  2  L.  T.  (N.  S.) 
45,  6  Jur.  (N.  S.)  528,  8  W.  E.  251,  54 
Eng.   Peprint   311. 

62.  Thomas  Iron  Co.  v.  Allentown 
Min.  Co.,  28  "NT,  .T.  Eq.  77;  Bennitt  v. 
Whitehouse,  28  Beav.  119,  29  L.  J.  Ch. 
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should  grant  inspoction"''  of  property  mentioned  in  the  petition  only,^* 
and  should  be  limited  to  the  necessities  of  the  case  and  explicitly 
direct  the  extent  to  which  the  inspection  and  survey  should  go,"' 
strictly  limiting  the  examination  to  the  workings  of  which  it  is 
necessliry  for  the  plaintiff  to  have  knovrledge  and  to  ma.ke  surveys 
and  maps.^*  It  should  determine  and  fix  the  means  of  access  neces- 
sary,"^ and  provide  for  the  compensation  for  the  expenses  contem- 
plated by  the  statute  incident  to  the  lowering  and  raising  of  the 
petitioner  by  means  of  the  mining  appliances  of.  the  defendant."^ 
The  statute  does  not  allow  an  appeal  from  the  order,"^  or  require  a 
bond  to  secure  payment  of  resultant  damages, '^^  but  certiorari,^^  and 
a  writ  of  supervisory  control,"  will  lie.  If  an  order  is  made  without 
good  cause  shown,  it  may  be  set  aside  as  unauthorized.'-'' 

Costs.  —It  has  been  held  that  reasonable  expenses  of  surveys  may 
be  allowed  as  costs,^*  but  statutes  frequently  regulate  the  question 
of  costs."' 


r.26,  2  L.  T.   (N.  S.)   45,  6  Jur.   (N.  S.) 
528,  8  W.  E.  251,  54  Eng.  Eeprint  311. 

63.     See  cases  cited  below. 

[a]  Conditional  Order.— (1)  If  the 
court  is  ill  dovibt  of  its  authority  to 
order  an  inspection,  it  cannot  make  an 
order  providing  that  if  defendant  re- 
fuses to  permit  examination,  then  in 
the  production  of  its  evidence  it  shall 
be  confined  to  the  condition  of  the 
nnne  at  and  before  the  time  it  ousted 
the  plaintiff  unless  the  plaintiffs  elect 
to  and  are  permitted  to  go  into  develop- 
ments since  the  ouster,  as  it  puts  into 
plaintiff's  hands  the  power  to  keep  out 
this  evidence.  Smuggler-Union  M.  Co. 
r.  Kent,  47  Colo.  320,  325,  112  Pac. 
223.  (2)  Compare  Ambergris  Min.  Co. 
r.  Day,  12  Idaho  108,  85  Pac.  109,  hold- 
ing it  should  not  be  necessary  for  the 
plaintiff  to  apply  for  a  court  order  al- 
lowing inspection.  The  defendant 
phould  allow  it  on  mere  request  and  if 
denied,  his   evidence   will   be   excluded. 

64.  State  ex  rel.  Anaconda  C.  M.  Co. 
r.  District  Court,  26  Mont.  396,  68  Pac. 
570,  69   Pac.  103. 

65.  State  ex  rel.  Parrot  S.  &  C.  Co, 
V.  District  Court,  28  Mont.  528,  540,  73 
Pac.  230;  State  ex  rel.  Heinze  r.  Dis- 
trict Court,  26  Mont.  416,  68  Pac.  794, 
946;  State  ex  rel.  Anaconda  C.  M.  Co. 
r.  District  Court,  26  Mont.  396,  68  Pac. 
570,  69  Pnc.   lOn. 

[a]  Obstructions  to  the  inspection 
may  be  ordered  removed,  as  where  the 
r-durt  ordored  the  making  of  a  driftway 
to  determine  workings  behind  it.  Ben- 
nett V.  GriflRths,  30  L.  J.  Q.  B.  (Eng.) 
98,  7  Jur.    (N.   S.)    284. 
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66.  Smuggler-Union  M.  Co.  v.  Kent, 
47  Colo.  320,  112  Pac.  223;  State  ex  rel. 
Boston  &  M.  C.  C.  &  S.  M  Co.  v.  Dis- 
trict Court,  60  Mont.  206,  218,  76  Pac. 
206. 

[a]  Premises  Not  in  Controversy. 
An  inspection  of  premises  coucerniug 
which  there  is  no  controversy  should 
not  be  ordered.  State  ex  rel.  Heinze  v. 
District  Court,  26  Mont.  416,  68  Pac. 
794,  946. 

67.  State  ex  rel.  Boston  &  M.  C.  C. 
&  S.  M.  Co.  V.  District  Court,  30  Mont. 
206,  218,  76  Pac.  206,  and  not  leave  it 
to  the  choice  or  caprice  of  the  plaintiff 
to  demand  access  to  the  workings  by 
such  openings  as  he  may  deem  conven- 
ient. And  see  State  ex  rel.  Anaconda 
C.  M.  Co.  V.  District  Court,  26  Mont. 
396,  68  Pac.  570.  69  Pac.  103. 

68.  State  ex  rel.  Heinze  v.  District 
Court,  29  Mont.  105,  74  Pac.  132;  State 
ex  rel.  Parrot  S.  &  C.  Co.  v.  District 
Court,  28  Mont.  528,  542,  73  Pac.  230. 

69.  St.  Louis  M.  &  M.  Co.  r.  Mon- 
tana Co.,  9  Mont.  288,  23  Pac.  510. 

70.  St.  Louis  M.  &  M.  Co.  v.  Mon- 
tana Co.,  9  Mont.  288,  23  Pac.  510. 

71.  St.  Louis  M.  &  M.  Co.  r.  Mon- 
tana Co.,  9  Mont.  288,  23  Pac.  510. 

72.  State  ex  rel.  Anaconda  C.  M. 
Co.  V.  District  Court,  25  Mont.  572,  65 
Pac.  1020. 

73.  State  ex  rel.  Anaconda  C.  M.  Co. 
r.  District  Court,  25  Mont.  504,  512,  65 
Pac.  1020. 

74.  Stockbridge  Iron  Co.  r.  Cone 
Iron    Wks.,   102   Mass.   80. 

75.  See  generally  the  statutes. 
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Enforcement  of  Order A  court  granting  an  order  of  inspection  has 

power  to  compel  tlie  allowance  of  the  use  of  the  usual  machinery  and 
appliances  for  purposes  of  ingress  and  egress.'^^ 


[a]  In  Colorado,  the  costs  of  the 
proceeding  shall  abide  the  result  of  the 
suit.  People  v.  De  Prance,  29  Colo. 
309,  68  Pac.   2G7. 

[b]  In  Montana,  all  costs  of  mak- 
ing thi!  examination  and  survey  shall 
be  paid  bv  the  petitioner.  State  e.r  rel. 
Boston  &"^M.  C.  C.  &  S.  M.  Co.  v.  Dis- 


trict Court,  30  Mont.  206,  218,  76  Pac. 
206. 

76.  State  ex  rel.  Heinze  v.  District 
Court,  29  Mont.  105,  74  Pac.  132;  State 
ex  rel.  Anaconda  C.  M.  Co.  v.  District 
Court,  26  Mont.  396,  68  Pac.  570,  69 
Pac.  103. 


Vol.  XIX 


MINISTERS,  AMBASSADORS  AND 
CONSULS 

By  the  Editorial  Staff. 
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CROSS-REFERENCES: 

Jurisdiction;  United  States; 

United  States  Courts. 

Claim  in  admiralty  by  consul  on  behalf  of  citizen  of  his  country, 
see  1  Standard  Proc.  503,  note  44. 

Intervention  in  admiralty  by  consul  for  absent  citizens  of  his  coun- 
try, see  1  Standard  Proc,  521. 

Libel  in  admiralty  by  consul  on  behalf  of  citizens  of  his  own  country, 
see  1  Standard  Proc.  432,  note  52. 

As  to  privileges  and  immunities  of  ambassadors  and  consuls  from 
civil  and  criminal  process,  see  the  title  "Privilege." 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  JURISDICTION  OF  CASES  AFFECTING.  —Federal  courts.  - 
The  judicial  power  of  the  L'nited  States  extends  to  pll  cases 
affeeting  ambassadors,  other  publie  ministers,  and  consuls,'  and 
original  jurisdiction  in  sueh  cases  is  vested  in  tlie  Ignited  States 
supreme  court.'     The  supreme  court  has  exclusive  jurisdiction  of  all 


1.     U.  S.  Const,  art.  TTT,  §2. 

[a]  A  crime  against  a  foreign  min- 
ister, whereby  violence  is  done  his  per- 
son, is  not  a  "ease  affecting  ambassa- 
fiors,  other  public  ministers,  and  con- 
suls."     United    States    v.    Orteca.    11 

Vol.  XIX 


Wheat.    fTT.   S.)   407,  G  L.  cd.   .')21. 

Jurisdiction  of  federal  courts  gener' 
ally,  see  the  title  "United  States 
Courts. ' ' 

2.  Ex  parte  Baiz,  l.'^.'j  U.  R.  103,  417, 
10  Sup.  Ct.  854,  34  L.  ed.  222;  Bors  v. 
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actions  against  ambassadors  and  other  public  ministers,^  but  its 
jurisdiction  is  concurrent  with  that  of  the  United  States  district  courts 
in  all  actions  by  ambassadors  and  other  public  ministers/  and  cases 
in  which  a  consul  or  vice  consul  may  be  a  party .^ 

State  Courts.  • —  The  jurisdiction  of  the  federal  courts  is  exclusive 
of  the  state  courts  in  all  cases  against  ambassadors  and  other  public 
ministers,  consuls  or  vice  consuls.' 

II.  POWER  TO  SUE  ON  BEHALF  OF  GOVERNMENT.  —  An 
ambassador  or  other  public  minister,  when  acting  within  the  limits 
of  the  authority  conferred  upon  him,  may  sue  in  the  name  ©f  and 
on  behalf  of  his  government,^  and  his  assertion  or  averment  as  t©  his 
authority,  when  his  official  character  has  been  established,  is  con- 
clusive.^ 


Preston,  111  U.  S.  252,  4  Sup.  Ct.  407, 
28  L.  ed.  419;  American  Ins.  Co.  v. 
Canter,  1  Pet.  (U.  S.)  511,  7  L.  ed.  242; 
United  States  v.  Ravara,  2  Dall.  (U.  S.) 
297,   27   Fed.   Cas.   No.   16,122. 

3.  U.  S.  Rev.  St.,  §687;  U.  S.  Comp. 
St.,  1916,  §1210;  Ex  parte  Baiz,  135  U. 
S.  403,  417,  10  Sup.  Ct.  854,  34  L.  ed. 
222;  Ex  parte  Hung  Hong,  108  U.  S. 
552,  2  Sup.  Ct.  863,  27  L.  ed.  811. 

4.  U.  S.  Rev.  St.,  §687;  U.  S.  Comp. 
St.,  1916,  §1210;  Ex  parte  Baiz,  135  U. 
S.  403,  417,  10  Sup.  Ct.  854,  34  L.  ed. 
222;  Ex  parte  Hung  Hang,  108  U.  S. 
552,  2  Sup.  Ct.  863,  27  L.  ed.  811. 

5.  U.  S.  Rev.  St.,  §563;  U.  S.  Comp. 
St.  1916,  §991;  Ex  parte  Baiz,  135  U.  S. 
403,  419,  10  Sup.  Ct.  854,  34  L.  ed.  222; 
Bors  v.  Preston,  111  U.  S.  252,  4  Sup. 
Ct.  407,  28  L.  ed.  419;  Oseanyan  v. 
Arms  Co.,  103  U.  S.  261,  26  L.  ed.  539. 

6.  U.  S.— Rev.  St.,  §711,  §8;  Comp. 
St.,  1916,  §1233;  Davis  v.  Packard,  7 
Pet.  276,  281,  8  L.  ed.  684.  N.  J. 
Sartori  v.  Hamilton,  13  N.  J.  L.  107. 
N.  Y. — Valarino  v.  Thompson,  7  N.  Y. 
576,  Seld.  Notes  41.  Pa. — Durand  v. 
Halbach,   1   Miles  46. 

See  also  17  Standard  Prog.  826  et 
seq. 

[a]  Statutory  Changes. — Prior  to 
1875  there  was  no  question  concerning 
the  exclusive  jurisdiction  of  the  fed- 
eral courts,  but  by  the  act  of  Feb.  18, 
1875,  18  St.  at  L.  316,  §711  of  the 
revised  statutes  was  amended  by  strik- 
ing out  subdivision  eight,  which  re- 
ferred to  ambassadors  and  other  public 
ministers,  consuls  and  vice  consuls.  As 
this  was  the  only  section  in  the  federal 
statutes  conferring  exclusive  jurisdic- 
tion upon  the  federal  courts  of  all 
cases  against  a  consul  or  vice  consul. 


the  state  courts  were  generally,  though 
not  universally,  held  to  have  jurisdic- 
tion of  such  cases.  The  question,  there- 
fore, remained  in  a  state  sf  uncertainty 
itntil  the  enactment  of  the  act  of 
March  3,  1911,  c.  231,  §256,  36  Stat,  at 
L.  1160,  by  which  the  repealed  para- 
graph 8  of  §711  was  ree^acted.  For 
discussions  of  the  effect  of  the  act  or 
1875,  see  In  re  Tasigi,  79  Fed.  751;  Wil- 
cox V.  Luco,  118  Cal.  639,  45  Pac.  676, 
50  Pac.  758,  62  Am.  St.  Rep.  305,  45 
L,  R.  A.  579. 

7.  Republic  of  Mexico  v.  De  Aran- 
goiz,  n  How.  Pr.  (N.  Y.)  576,  5  Duer 
634;  Schneider  v.  Lixardi,  9  Beav.  461, 
50  Eng.  Reprint  421;  Penedo  v.  John- 
son, 29  L.  T.  N.  S.  (Eng.)  452;  United 
States  V.  Wagner,  16  L.  T.  N.  S.  (Eng.) 
646. 

[a]  In  His  Own  Name.— Under 
facts  showing  that  a  special  title  to 
the  property  which  was  the  moving 
cause  of  the  action,  existed  in  the  min- 
ister, it  was  held  that  he  could  sue  in 
his  own  name.  Peel  v.  Elliott,  16  How, 
Pr.   (N.  Y.)   481. 

8.  Republic  v.  De  Arangoiz,  1  Abb. 
Pr.   (N.  Y.)   437,  Diior  643. 

[a]  Proof  of  Authority.— '' To  de- 
mand from  the  accredited  minister  of  a 
foreign  state,  who  declares  that  he  is 
acting  under  the  authority  of  his  gov- 
ernment, a  copy  of  the  instructions 
given  to  him,  would  be,  in  our  judg- 
ment, to  insult  him  and  the  govern- 
ment which  he  represents.  When  his 
character  as  a  minister-plenipotentiary, 
received  as  such  by  our  own  govern- 
ment, is  admitted  or  proved,  we  are 
bonnd  to  accept  his  declaration  as  con- 
clusive proof  of  his  authority."  Re- 
public of  Mexico  V.  De  Arangoiz,  5 
Duer  (N.  Y.)  643. 
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III.  CONSULAR  COURTS.^  — A.  Jirisdiction.  —  Tlie  judicial 
powers  vested  in  a  eoiLsul  ac(,'reditod  to  any  nation  arise  solely  from 
the  express  provisions  of  treaties  and  laws  enacted  in  harmony  there- 
with by  the  nation  which  he  represents.'"  Such  powers,  however,  are 
now  very  generally  conferred  upon  the  consul  of  a  Christian  nation 
to  a  non-Christian  country,  giving  him  the  authority  to  try  and  de- 
cide all  controversies  between  his  countrymen  residing  there,  and  to 
punish  them  for  any  crime  they  may  commit."  The  jurisdiction 
extends  over  citizens  of  other  countries,  to  the  extent  that  the  terms 
of  treaties  justify  or  require.^^ 


9.  As  to  federal  courts  generally, 
see  the  title  "United  States  Courts." 

10.  Daincse  r.  Hale,  91  U.  S.  13.  2?, 
L.  ed.  190;  Glass  r.  The  Betsov,  3  Dall. 
(TJ.  S.)  6,  1  L.  ed.  -185;  CaiRnctt  v. 
Pettit,  2  Dall.  (U.  S.)  234,  1  L.  ed. 
862. 

fa]  Origin  of  Consular  Jurisdiction. 
"It  cannot  be  contended  that  every 
consul,  by  virtue  of  his  office,  has  pow- 
er to  exercise  the  judicial  functions 
claimed  by  the  defendant;  for  it  is  con- 
ceded that  this  is  not  the  case  in  Chris- 
tian countries.  And  whilst,  on  the 
other  side,  it  is  also  conci^ded  that  in 
papan  and  Mohammedan  countries  it  is 
usual  for  tlie  ministers  and  "onsuis  of 
European  states  to  exeicise  judicial 
functions  as  between  their  fellow-sub- 
jects or  citizens,  it  clearly  app^iars  that 
the  extent  to  which  this  power  is  exer- 
cised depends  upon  treaties  and  laws 
regulating  such  jurisdiction.  .  .  .  The 
consul  was  oritrinally  an  officer  of  largo 
judicial  as  well  as  commercial  powers, 
exercising  entire  municipal  authority 
over  his  countrymen  in  the  country  to 
which  he  was  accredited.  But  the 
changed  circumstances  of  Europe,  and 
the  prevalence  r>f  civil  order  in  the  sev- 
eral Christian  states,  have  had  the  ef- 
fect of  greatly  modifying  the  powers 
of  the  consular  office;  and  it  may  nov» 
he  considered  as  generally  true,  that, 
for  any  judicial  powers  which  may  he 
vested  in  the  consuls  accredited  to  any 
nation,  we  must  look  to  the  express 
provisions  of  the  treaties  entered  into 
with  that  nation,  and  to  the  laws  of 
the  states?  which  the  consuls  repre- 
sent." Daineso  v.  Hale,  91  U.  S.  13, 
23  L.  ed.  100. 

fh]  In  uncivilized  countries,  not 
recognized  hy  any  treaty,  the  consuls 
of  the  United  States  are  clothed  with 
authority  to  hear  and  determine  all 
civil    cases    in    which    the    amount    in- 


Tolved  does  not  exceed  one  thousand 
dollars  and  to  try  all  crhninal  cases  in 
ihe  same  manner  and  with  like  author- 
ity as  consuls  elsewhere  are  authorized 
to  do.  U.  S.  Rev.  St.,  §4088;  U.  S. 
Comp.  St.   1916,   §7638. 

11.  In  re  Ross,  140  U.  S.  453,  11  Sup. 
Ct.  897,  35  L.  ed.  581;  Dainese  v.  Hale, 
91  U.  S.  13,  23  L.  ed.  190. 

[a]  Limited  Jurisdiction. — A  con- 
sular court  is  a  court  of  limited  juris- 
diction and  all  jurisdictional  facts  must 
appear  from  the  libel,  complaint,  or 
petition,  otherwise  it  will  be  insuffi- 
cient. The  Spark  v.  Lee  Choi  Chum,  1 
Sawy.  713,  22  Fed.  Cas.  No  13,206.  But 
see  Newman  r.  Basch.  89  Misc.  622,  152 
N.  Y.  Supp.  456,  in  which  the  consular 
court  of  China  is  held  to  be  a  court  of 
record. 

fb]  Imprisonment  by  consuls  rau 
not  be  effected  outside  of  the  territorial 
limits  of  their  courts.  14  Oi>.  Atty.- 
Gen.  522. 

fc]  Turkey. — The  treaty  between 
Turkey  and  the  Ignited  States  of  June 
5,  1862,  gave  to  the  United  States  the 
same  privileges  as  were  accorded  other 
Christian  nations  with  respect  to  the 
juridical  authority,  civil  and  criminal, 
of  its  consuls.  Dainese  r.  TTale,  91  U. 
S.  13,  23  L.  ed.  190. 

12.  U.  S.  Rev.  St.,  §4086;  U.  S. 
Comp.  St.  1916.  §7636:  /»  re  Ross,  140 
U.  S.  453,  11  Sup.  Ct.  897,  35  L.  ed. 
581. 

[a]  English  decisions  hold  (1)  that 
no  such  jurisdiction  exists  (The  La- 
conia,  2  Moore  P.  C.  N.  S.  161,  15  Eng. 
Reprint  862;  Abbott  v.  Abbott.  L.  R. 
6  P.  C.  220;  Bulkeley  r.  Schuts:,  L.  R. 
3  P.  C.  764),  (2)  though  one  might  vol- 
untarily submit  to  the  authority  of  a 
eonsular  court.  The  Laconia,  2  Moore 
p.  C.  N.  S.  161,  15  Eng.  Reprint   862. 

fbl  In  China  and  Japan  the  judi- 
cial authoritv  of  the  consular  tri"banals 
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Seamen Subject  to  like  provisions  of  a  reciprocal  treaty,  a  for- 
eign consul  in  the  United  States  has  exclusive  jurisdiction  of  con- 
troversies between  seamen,  or  between  master  or  officer  and  seamen,  of 
any  vessel  belonging  to  the  nation  represented  by  him,^^  and  may  cause 
the  arrest  and  detention  of  a  seaman  in  the  manner  and  for  the 
period  provided.^*     Under  such  a  treaty^^  the  civil  courts  have  no 


extends  over  all  persons  duly  shipped 
on  and  enrolled  upon  the  articles  of 
any  merchant  vessel  of  the  United 
States,  whatever  the  nationality  of 
such  person.  In  re  Koss,  140  U.  S.  453, 
11   Sup.  Ct.  897,  35  L.  ed.  581. 

13.  U.  S.  Rev.  St.,  §4079;  U.  S. 
Comp.  St.,  1916,  §7629;  The  Ester,  190 
Fed.   216. 

[a]  Belgium. — The  treaty  between 
Belgium  and  the  U'nited  States  of 
March  10,  1880,  gives  consuls  cogniz- 
ance of  differences  between  captains, 
officers  and  crews  on  Belgian  ships,  but 
reserves  jurisdiction  where  the  dis- 
order is  of  such  a  nature  as  to  dis- 
turb the  peace  of  the  port.  A  case  of 
homicide  comes  within  such  reserva- 
tion. "The  principle  which  governs  the 
whole  matter  is  this:  Disorders  which 
disturb  only  the  peace  of  the  ship  or 
those  on  board  are  to  be  dealt  with 
exclusively  by  the  sovereignty  of  the 
home  of  the  ship,  but  those  which  dis- 
turb the  public  peace  may  be  sup- 
pressed, and,  if  need  be,  the  offenders 
punished  by  the  proper  authorities  of 
the  local  jurisdiction.  It  may  not  be 
easy  at  all  times  to  determine  to  which 
of  the  two  jurisdictions  a  particular 
act  of  disorder  belongs.  Much  will  un- 
doubtedly depend  on  the  attending  cir- 
cumstances of  the  particular  case,  but 
all  must  concede  that  felonious  homi- 
cide is  a  subject  for  the  local  jurisdic- 
tion, and  that  if  the  proper  authorities 
are  proceeding  with  the  case  in  a  regu- 
lar way,  the  consul  has  no  right  to  in- 
terfere to  prevent  it."  Wildenhus' 
Case,  120  U.  S.  1,  18,  7  Sup.  Ct.  885, 
30  L.  ed.   565. 

14.  U.  S.  Rev.  St.,  §§4080,  4081;  U. 
S.  Comp.  St.,  1916,  §§7630,  7631;  Dalle- 
magne  v.  Moisan,  197  U.  S.  169,  25  Sup. 
Ct.  422,  49  L.  ed.  709;  Robertson  v. 
Baldwin,  165  U.  S.  275,  17  Sup.  Ct. 
326,  41  L.  ed.  715;  The  Ester,  190  Fed. 
216. 

[a]  The  Law  of  the  Flag. — "When 
a  foreigner  enters  the  merchant  ma- 
rine of  any  nation  and  becomes  one  of 
the  crew  of  a  vessel  having  undoubted- 


ly a  national  character,  he  assumes  a 
temporary  allegiance  to  the  flag  under 
which  he  serves,  and  in  return  for  the 
protection  afforded  him  becomes  sub- 
ject to  the  laws  by  which  that  nation 
in  the  exercise  of  an  unquestioned  au- 
thority governs  its  vessels  and  sea- 
men." In  re  Ross,  140  U.  S.  453,  473, 
11  Sup.  Ct.  897,  35  L.  ed.  581.  See 
also  United  Statea  v.  Holmes,  5  Wheat. 
(U.  S.)  412,  5  L.  ed.  122;  The  Queen 
V.  Anderson,  L.  R.  1  Crown  Cases  Re- 
served 161,  170,  a  case  of  an  American 
seaman  who  committed  a  crime  on  a 
British  shi]3  in  French  territory,  where- 
in Justice  Blackburn  said  that  "where 
a  nation  allows  a  vessel  to  sail  under 
her  flag,  and  the  crew  have  the  pro- 
tection of  that  flag,  common  sense  and 
justice  require  that  they  should  be  pun- 
ishable by  the  law   of   the  flag." 

[b]  Validity  of  Arrest. — The  execu- 
tion of  the  treaty  of  1853  between  the 
United  States  and  France  providing  for 
the  arrest  of  seamen  on  requisition  of 
the  French  consul,  does  not  violate  any 
provision  of  the  California  constitution; 
the  imprisonment  is  not  pursuant  to  a 
conviction  of  crime,  but  is  simply  a  tem- 
porary detention  of  a  sailor,  whose  con- 
tract of  service  is  an  exceptional  one, 
for  the  purpose  of  securing  his  person 
during  the  time  and  under  the  circum- 
stances provided  for  in  the  treaty,  as 
concerning  the  internal  order  and  dis- 
cipline of  the  vessel,  and  where  a  chief 
of  police  voluntarily  performs  the  re- 
quest of  the  consul  as  contained  in  a 
written  requisition  the  arrest  is  not 
illegal  so  far  as  this  ground  is  con- 
cerned. Dallemagne  v.  Moisan,  197  U. 
S.  169,  174,  25  Sup.  Ct.  422,  49  L.  ed. 
709. 

[c]  The  length  of  imprisonment  of 
an  insubordinate  seaman,  arrested 
while  in  port  by  his  consul,  need  not 
end  with  the  departure  of  his  vessel, 
but  he  may  be  detained  the  full  two 
months  as  provided  by  the  statute. 
Dallemagne  v.  Moisan,  197  U.  S.  169, 
25  Sup.  Ct.  422,  49  L.  ed.  709. 

15.    XJ.   S.— The   Albergen,   223   Fed. 
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jurisdiction  in  actions  l)y  or  against  a  seaman  who  comes  witliin  the 
terms  of  the  treaty. 

B.  Trial.  —  Tlie  hearing  and  determination  of  a  cause  in  a  consular 
court  must  be  in  accordance  with  the  laws  of  the  United  States.^* 
But  if  such  laws  are  not  adapted  to  the  subject,  or  are  inadequate, 
tlien  the  common  law  and  law  of  equity  and  admiralty  may  be  in- 
voked ;^^  and  where  tliere  are  still  defects  and  deficiencies  the  min- 
isters may  make  suitable  decrees  and  regulations  which  shall  have 
the  force  and  effect  of  law.^^  Ministers  of  the  United  States  to  for- 
eign countries  are  also  empowered,  with  the  advice  of  the  consuls,  to 
make  rules  of  procedure  for  consular  courts.^^ 

C.  Appeal.  —  An  appeal,  in  certain  cases,  may  be  taken  from  the 
decision  of  a  consul  to  the  minister.-"     A  citation  is  necessary,  unless 


443;  The  Burchard,  42  Fed.  608;  The 
Salomoni,  29  Fed.  534.  Mass.— Tellef- 
sen  V.  Fee,  168  Mass.  188,  46  N.  E.  562, 
60  Am.  St.  Eep.  379,  45  L.  R.  A.  481. 
N.  Y. — Norberg  r.  Hillgreu,  5  N.  Y. 
Leg.  Obs.  177.  Pa. — Meyer  i'.  Basson, 
10  Phila.  414. 

[a]  Must  lie  Member  of  Crew. — A 
seaman  not  a  member  of  the  crew  does 
not  come  within  the  terms  of  such 
treaties.     Tlie  Neck,  13S  Fed.   144. 

Jurisdiction  of  admiralty  court  in 
controver.sics  involving  foreign  seamen, 
see   the   title    "Seamen." 

16.  U.  S.  Rev.  St.,  §4086;  U.  S. 
Comp.  St.,  1916,  §7636;  In  re  Ross,  140 
U.  S.  453,  11  Sup.  Ct.  897,  35  L.  ed. 
581. 

[a]  Jury  Trial. — The  accused  is  not 
entitled  to  a  inrv  trial.  In  re  Ross, 
140  U.  S.  453,' if  Sup.  Ct.  897,  35  L. 
ed.   581. 

[b]  Eights  of  Accused. — This  pro- 
vision of  onr  statutes  gives  to  accused 
the  right  to  examine  the  complaint 
against  him,  or  to  have  a  copy  of  it, 
the  right  to  ])C  confronted  with  the 
witnesses  against  him,  and  to  cross- 
examine  them,  to  have  the  benefit  of 
counsel,  and  secures  regular  and  fair 
trials  to  Americans,  but  it  docs  not  re- 
quire a  previous  presentment  or  indict- 
ment bv  a  grand  .iury.  In  re  Ross,  140 
U.  S.  453,  11  Sup.  "ct.  807,  35  L.  ed. 
581. 

fc]  Compromise  or  reference  (1)  of 
all  civil  cases  is  favored  and  it  is  the 
duty  of  ministers  and  consuls  to  en- 
courage settlement  of  controversies  by 
mutual  agreement  or  to  submit  them  to 
the  decision  of  referees  agreed  upon 
by  the  parties.  U.  S.  Rev.  St..  §1008. 
(2)   rtecvoo  entered  on   report  of  single 
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referee  is  valid.     Newman  v.  Basch,  89 
Misc.  622,  152  N.  Y.  Supp.  456. 

17.  U.  S.  Rev.  St.,  §4086;  U.  S. 
Comp.  St.,  1916,  §7636. 

18.  U.  S.  Rev.  St.,  §4086;  U.  S. 
Comp.  St.,  1916,  §7636. 

19.  U.  S.  Rev.  St.,  §4117;  U.  S. 
<'omp.   St.,   1916,   §7662. 

[a]  The  section  provides  that  min- 
isters may  ])rcscribo  the  forms  of  all 
processes  to  be  issued  by  any  of  the 
consuls,'  the  mode  of  executing  and  the 
time  of  returning  same,  the  manner  in 
which  trials  shall  be  conducted,  rec- 
ords kept,  form  of  oaths,  costs,  fees, 
service,  bail  and  appeal  bonds,  and 
any  further  regulations  which  exigency 
mav  demand.  U.  S.  Rev.  St.,  §4117; 
U.  S.  Comp.  St.,  1916,  §7662. 

20.  U.  S.  Rev.  St.,  §4089;  U.  S. 
Comp.  St.,  1916,  §7639;  The  Ping-On 
r.  Blethen,  7  Sawy.  482,  11  Fed.  607. 

[a]  Terras  of  Appeal. — An  appeal 
to  the  minister  may  l>e  taken,  either 
on  errors  of  law  or  matters  of  fact, 
whenever  the  fine  imposed  exceeds  one 
hundred  dollars  or  term  of  imprison- 
ment exceeds  sixty  davs.  U.  S.  Rev. 
St.,  §4089;  U.  Sl  Comp.  St.,  1916, 
§7639. 

[1)|  Appeals  to  United  States,  dis- 
trict court  of  California  from  decisions 
of  ministers  and  consular  courts  in 
China  and  Japan,  which  formerly  ob- 
tained, were  superseded  bv  the  Act  of 
.fune  30.  1906,  ch.  3934,  34  St.  at  L. 
814,  which  established  a  Uniteil  States 
court  for  China,  and  by  the  treaty 
with  .Tapan  of  Nov.  22,"  1894,  29  St. 
at  L.  848,  art.  18,  which  abolished  the 
jurisdiction  of  the  United  States  courts 
in  .Tapan  and  conferred  same  on  the 
Japanese  courts.  The  sections  of  the 
revised   statutes   of   the    United    States 
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the  appeal  is  allowed  in  open  court  ;^^  the  record  must  embody  a 
transcript  of  the  libel,  l)ill,  answer,  depositions,  and  all  other  pro- 
ceedings had  in  the  case:"  and  a  deposit  of  money  in  lieu  of  a  bond, 
when  taken  without  objection,  is  sufficient.^^ 


superseded  by  this  treaty  and  act  were 
§§4092-4096,  inclusive.  But  provision 
is  made  for  appeal  from  consular 
courts  in  China  to  the  United  States 
court  for  China  and  thence  to  the 
United  States  circuit  court  of  appeals 
of  the  ninth  judicial  circuit.  34  U.  ti. 
St.  at  L.  814,  815;  7  U.  S.  Comp.  St., 
1916,   §§7687,  7688,   7689. 

[c]  Original  jurisdiction  of  minister 
extends  to  grave  felonies,  such  as 
capital  cases  for  murder,  insurrection 
against   the   country,   and    enlisting   to 


fight  against  countries  with  which  the 
United  States  are  at  peace.  U.  S.  Eev. 
St.,  §4090;  U.  S.  Comp.  St.,  1916, 
§7640. 

21.  Tazaymon  v.  Twombley,  5  Sawy. 
79,  2:1  Fed.  Cas.  No.  13,810;  The  Spark 
V.  Lee  Choi  Chum,  1  Sawy.  713,  22 
Fed.  Cas.  No.   13,206. 

22.  Tazaymon  v.  Twombley,  5  Sawy. 
79,  23  Fed.  Cas.  No.   13,810. 

23.  The  Ping-On  v.  Blethen,  7  Sawy, 
482,  11  Fed.  607. 


MINOR.  —  See  Infants ;  Parent  and  Child. 


MINUTES.  — See  New  Trial;  Orders;  Records. 
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MISCEGENATION 


Bv  the  Editorial  Staff. 


I.  DEFINITION,  826 

II.  INDICTMENT,  INFORMATION  OR  PRESENTMENT,  826 


III.     TRIAL,  827 


CROSS-EEFERENCES: 


Indictment  and  Information ; 

Marriaee. 


Instructions ; 


For  forms,  see  9  Standard  Proc.  829,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITION.  —  Miscegenation  is  the  intermarriage  of  persona 
belonging  to  the  white  and  black  races,i  and,  under  some  statutes,  the 
living  together,  by  such  persons,  in  adultery  or  fornication  will  con- 
stitute miscegenation."-^ 

II.  INDICTMENT,  INFORMATION  OR  PRESENTMENT.  —  The 
offense  of  miscegenation  being  purely  of  statutory  creation,  an  indict- 
ment charging  such  offense  must  do  so  in  substantial  conformance 
with  the  statute;^  and  must  allege  the  facts  constituting  such  offense 
with  certainty  and  directness,*  and  not  by  way  of  argument  and  in- 
ference.^ Hut  an  indictment  charging  miscegenation  in  the  same  or 
essentially  the  same  language  as  used  in  the  statute    is    sufficient.® 


1.  Bouvier's  L.  Diet. 

2.  Seo  generally  the  statutes,  and 
Ala.  Code,  1907,  §7161,  subd.   75. 

3.  Love  V.  State,  124  Ala.  82,  27 
So.  217;  Linton  V.  State,  88  Ala.  216, 
7  So.  261;  Pace  v.  State,  69  Ala.  231, 
44  Am.  Rep.  513. 

[a]  Sufficient  Compliance.  —  Where 
the  lanpuaye  of  the  statute  is  to  "live 
in  adultery  or  fornication  with  each 
other,"  an  indictment  charging  that 
the  defendants  "did  live  together  in  a 
state  of  adultery  or  fornication"  is 
■ufficient.     Love  r.  State,  124  Ala.  82, 


27  So.  217;  Pace  v.  State,  69  Ala.  231, 
44   Am.  liep.  513. 

4.  Moore  v.  State,  7  Tex.  App.  608. 

5.  Moore  r.  State,  7  Tex.  App.  608. 

6.  Ala.— Love  r.  State,  124  Ala.  82, 
27  So.  217;  Pace  v.  State,  69  Ala.  231, 
44  Am.  Rep.  513,  not  demurrable. 
Ind.— State  v.  Gibson,  36  Ind.  389,  10 
Am.  Rep.  42,  not  subject  to  motion 
to  quash.  Tex. — Frasher  r.  State,  3 
Tex.  App.  263,  30  Am.  Rep.  131,  not 
subject  to  motion  to  quash.  Va. — Jones 
f.   Com.,  79  Va.  213,  not  demurrable. 

See  generally  12  Standard  Proc.  447. 
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Where  1he  fact  of  marriage  is  an  essential  constituent  of  the  offense, 
it  must  be  positively  alleged.'' 

"Where  the  statute  is  in  the  alternative  as  to  the  elements  of  the 
offense  of  miscegenation,  the  indictment  should  not  set  up  more 
than  one  such  element  in  one  count,®  but  all  such  elements  may  be 
contained  in  the  same  indictment  or  presentment  if  set  up  in  differ- 
ent counts  thereof,^  The  indictment  is  sufficient  if  it  charge  but  one 
of  such  elements.^" 

III.  TRIAL,  —  The  general  rule  that  instructions  which  are  mis- 
leading,^^ abstract/^  or  invasive  of  the  province  of  the  jury,^^  should 
not  be  given,  applies  in  this  class  of  prosecutions. 

Tinder  an  indictment  for  miscegenation  describing  one  of  the  de- 
fendants as  a  negro,  a  judgment  of  conviction  may  be  had  on  proof 
that  such  defendant  is  a  mulatto  within  the  prohibited  degrees,^*  but 
not  upon  proof  that  he  is  of  mixed  blood,  descended  from  negro 
ancestry,^''  and  it  has  been  held  that  if  there  is  a  reasonable  doubt 
that  one  of  the  parties  had  sufficient  negro  blood  to  prohibit  the  mar- 
riage, the  accused  is  entitled  to  a  verdict  of  not  guilty.^^ 


7.  Moore  v.  State,  7  Tex.  App.  608. 

8.  Eobeson  v.  State,  3  Heisk.  (Tenn.) 
266,  otherwise  it  is  subject  to  quashal. 

As  to  disjunctive  and  alternative  al- 
legations in  indictments  and  informa- 
tions generally,  see  12  Standard  Proc. 
334. 

9.  Eobeson  v.  State,  8  Heisk.  (Tenn.) 
266;  Frasher  v.  State,  3  Tex.  App.  263, 
30  Am.  Eep.  131.  See  generally  12 
Standard  Proc.  472,  519. 

10.  Francois  v.  State,  9  Tex.  App. 
144;  Frasher  v.  State,  3  Tex.  App.  263, 
30  Am.  Eep.  131. 

11.  Mc Alpine  v.  State,  117  Ala.  93, 
23  So.  130;  Linton  v.  State,  88  Ala. 
216,  7  So.  261.  See  generally  13  Stand- 
ard Pboc.  807. 

12.  Love   V.   State,   124   Ala.   82,   27 


So.    217.     See   generally    13    Standard 
Proc.  772. 

13.  Mc  Alpine  V.  State,  117  Ala.  93, 
23  So.   130. 

14.  Linton  v.  State,  88  Ala.  216,  7 
So.  261;  Jones  v.  Com.,  80  Va.  538. 

15.  Frasher  v.  State,  3  Tex.  App. 
263,  30   Am.   Eep.   131. 

16.  Flores  v.  State,  60  Tex.  Crim. 
25,   129  S.  W.  1111. 

[a]  Where  the  proof  fails  to  show 
that  the  defendants  were  members  of 
the  different  races  as  charged,  but  es- 
tablishes the  living  together  in  adultery 
or  fornication,  a  correction  may  be  had 
as  for  adultery  or  fornication  between 
members  of  the  same  race.  Bryant  v. 
State,  76  Ala.  33. 


MISDEMEANOR.  —  See  Compounding  Crime;  Indictment  and  In- 
formation; Juries  and  Jurors;  Process;  Warrants. 


MISJOINDER.  —  See  Indictment  and  Information ;  Joinder  of  Ac- 
tions; Multifariousness;  Parties;  Several  Counts. 


MISNOMER.  —  See  Abatement,  Pleas  of;  Certainty  in  Pleading;  In- 
dictment and  Information;  Judgments;  Parties;  Process. 


MISPRISION.  —  See  Compounding  Crime. 
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MISTAKE 

By  the  Editorial  Staff. 


I.  RELIEF  FROM  IN  EQUITY,  829 

A.  DcfinHion  and  Gmcrnl  Statement,  829 

B.  Mistake  of  Law,  829 

C.  Mistake  of  Fact,  831 

D.  Ecquisifcs,  831 

II.  PLEADING  MISTAKE.  833 

III.  PARTIES  TO  SUITS  FOR  RELIEF,  833 

IV.  RECOVERY  OF  MONEY  PAID  UNDER  MISTAKE,  834 

A.  Fonn  and  Eight  of  Action,  834 

B.  Demand,  836 

C.  Declaration  or  Complaint,  830 

CROSS-REFERENCES : 

qnity  Jurisdiction  and         Reformation; 

Procedure;  Rescission  and  Cancellation. 

Affidavit  of  merits,  to  relieve  from  mistake,  see  1  Standard  Proc. 
659. 

Alteration  of  instrument  to  correct  mi.stake  in,  see  1  Standard  Proc. 
824. 

Appearance  by  mistake,  withdrawal  of,  see  2  Standard  Proc.  564. 

Bigamy,  mistake  of  law  no  defense,  see  4  Standard  Proc.  98. 

BiUs  of  exceptions,   resettlement  because  of  mistake,  4  Standard 
Proc.  355. 

Compromise  and  settlement,  allegations  of  mistake  in  bill  to  set  aside, 
see  5  Stand-u^d  Proc.  200. 

Depositions,  mistake  in  notice  of,  see  7  Standard  Proc.  285;  mistake 
in  commission  or  return,  see  7  Standard  Proc.  369,  384. 

Garnishment,  payment  by  garnishee  under  mistake,  see  10  Standard 
Proc.  520. 

Guardian  and  ward,  correction  of  mistake   in  inventory,    see    10 
Standard  Proc.  817. 
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Judgment,  relief  against  because  of  mistake,  see  15  Standard  Proc. 
169,  335 ;  14  Standard  Proc.  846,  924;  6  Standard  Proc.  826 ;  4  Stand- 
ard Proc.  475. 

Judicial  sales,  settinj?  aside  of  because  of  mistake,  see  16  Standard 
Proc.  810. 

Pleadings,  clerical  mistakes,  in,  see  5  Standard  Proc,  341. 

Eeforraation  because  of  mistake,  see  the  title  "Reformation." 

Rescission  and  cancellation  because  of  mistake,  see  the  title  "Rescis- 
sion and  Cancellation." 

For  forms,  see  9  Standard  Proc.  830. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  RELIEF  FROM  IN  EQUITY.  —  A.  Definition  and  General 
Statement.  —  A  mistake  within  the  meaning  of  equity  exists  where  a 
person,  acting  upon  an  erroneous  idea  of  law  or  fact,  does  or  omits 
to  do,  some  act  which,  but  for  the  erroneous  idea,  he  would  not  have 
done  or  omitted.^  Subject  to  the  limitations  hereinafter  stated,  equity 
has  jurisdiction  to  relieve  one  from  the  consequences  of  his  mistake.* 

B.    Mistake  op  Law   —  As  a  general  rule  a  court  of  equity  cannot 


1.    8  Standard  Proc.  418. 

[a]  Mistake  of  Law. — "A  mistake 
of  law  happens  when  a  party,  having 
full  knowledge  of  the  facts,  comes  to 
an  erroneous  conclusion  as  to  their 
legal  effect.  It  is  a  mistaken  opinion 
or  inference,  arising  from  an  imperfect 
or  incorrect  exercise  of  the  judgment, 
upon  facts  as  they  really  are;  and,  like 
a  correct  opinion,  which  is  law,  neces- 
fiarily  presupposes  that  the  peison  form- 
ing it  is  in  full  possession  of  them. 
The  facts  precede  the  law,  and  the  true 
and  false  opinion  alike  imply  an  ac- 
quaintance with  them.  Neither  can 
exist  without  it.  The  one  is  the  re- 
sult of  a  correct  application  to  them 
of  legal  principles,  which  every  man 
is  presumed  to  know,  and  is  called  law; 
the  other  the  result  of  a  faulty  ap- 
plication, and  is  called  a  mistake  of 
the  law."  Hurd  v.  Hall,  12  Wis  125, 
138. 

[b]  Mistake  of  Fact. — "An  error 
of _  fact,  ignorantia  faeti,  is  ordinarily 
said  to  take  place,  either  when  some 
fact  which   really   exists  is  unknown, 


or  some  fact  is  supposed  to  exist  which 
really  does  not  exist.  The  most  fre- 
quent, familiar  and  striking  examples 
of  such  error,  are  found  .  .  .  where 
the  parties  are  deceived  or  mistaken 
as  to  the  existence  or  non-existence  of 
certain  facts,  materially  affecting  the 
transaction,  and  which  are  present  in 
their  minds  at  the  time  of  entering  into 
the  agreement,  and  directly  inliuence 
their  conduct  in  so  doing."  Hurd  V. 
Hall,   12   Wis.  125,  138. 

2-.  U.  S.— Van  Ness  v.  City  of  Wash- 
ington, 4  Pet.  232,  7  L.  ed.  842;  Oolagah 
Ooal  Co.  V.  McCaleb,  68  Fed.  86,  15  C. 
C.  A.  270.  Ala.— Arnold  v.  Fowler,  44 
Ala.  167.  Ajk. — Simpson  v.  Montgom- 
ery, 25  Ark.  365.  99  Am.  Dec.  228. 
Conn.  —  Blakeman  v.  Blakeman,  39 
Conn.  820.  Ga. — Molyneaux  v.  Collier, 
30  Ga.  731.  lU.— Shafer  r.  Davis,  13 
111.  395.  la.— Mastelar  r.  Edgarton,  44 
Iowa  495.  Ky. — Watson  v.  Stucker,  5 
Dana  581.  Me. — Robinson  v.  Sampson, 
23  Me.  388.  Md.— Wesley  v.  Thomas, 
6  Har.  &  J.  24.  Mich. — Garlinghouse  v. 
Dixon,  Walk.  Ch.  440.     Miss.— Dunbar 
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grant  relief  from  a  mistake  of  law.^  Rome  courts,  howcv^er,  hold  that 
when  it  appears  that  parties  in  their  dealinsrs  with  each  other  have 
acted  under  a  common  mistake  of  law  and  the  party  injured  thereby 
can  be  relieved  without  injustice  to  others,  equity  will  afforcl  him 
vedress,*  and  the  general  rule  is  in  many  states  held  not  applicable 
to  the  mistakes  of  persons  as  to  their  own  private  legal  rights  and 
interests,  these  standing  on  the  same  footing  as  mistakes  of  fact.' 
So  too,  according  to  some  decisions,  the  important  question  is  not 
whether  the  mistake  was  one  of  law  or  fact,  but  whether  the  par- 
ticular mistake  is  one  falling  AA-ithin  the  fundamental  principle  that 
no  one  shall  be  allowed  to  enrich  himself  unjustly  at  the  expense  of 
another  by  reason  of  an  innocent  mistake  of  law  or  fact." 

A  mistake   of   foreign  law  is  regarded  as  one  of  fact  and  relief  will 
on  a  propter  showing  be  granted.^  The  circumstances  attending  the 


r.  Newman,  46  Miss.  231.  N.  J.— Smith 
V.  Allen,  1  N.  J.  Eq.  43,  21  Am.  Dec. 
33.  N.  Y.— Marvin  r.  Bennett,  8  Paige 
312.  N.  C. — Ncwsom  v.  Bufferlow,  IG 
IS.  C.  379.  Ohio.— Roberts  v.  Elmore, 
3  Ohio  Dec.  208.  Pa. — Gross  v.  Leber, 
47  Pa.  520.  S.  C — Johnson  r.  Slawson, 
Bailey  Eq.  463.  Tenn.— Harding  V. 
Egin,'  2  Tenn.  Ch.  39.  Tex.— IlarrcU 
r.  De  Normandie,  26  Tex.  120.  Vt. 
McKenzie  r.  McKenzic,  52  Vt.  271. 
Va.— Slagle  v.  Rust's  Admr.,  4  Gratt. 
(45   Va.)'  274. 

Mistake  of  law,  see  infra,  T,  B. 

Mistake  of  fact,  see  infra,  I,  C. 

3.  8  Standard  Proc.  419. 

4.  See  the  following:  U.  S.— Snell 
V.  Insurance  Co.,  98  U.  S.  85,  25  L. 
ed  52-  Medical  Society  of  South  Car- 
olina V.  Gilbreth,  208  Fed.  899.  Ark. 
Lawrence  Countv  Bank  v.  Arndt,  69 
Ark.  406,  65  S.  W.  1052;  State  r.  Paup, 
13  Ark.  129,  56  Am.  Dec.  303.  Cal. 
Benson  v.  Bunting,  127  Cal.  532,  59 
Pac.  991,  78  Am.  St.  Rep.  81.  Ind. 
Parish  V.  Camplin,  139  Tnd.  1,  37  N.  E. 
607;  McCord  V.  Bright,  44  Ind.  App. 
275  87  N.  E.  654.  la. — Hausbrandt  v. 
Hofler,  IIT  Iowa  103,  90  N.  W.  494, 
94  Am  St.  Rep.  289;  Stafford  V.  Fet- 
ters, 55  Iowa  484,  8  N.  VV.  322.  N.  J. 
Swedcsboro  Loan  &  Bldg.  Assn.  V. 
Gans,  65  N.  J.  Eq.  132,  55  Atl.  82  (on 
which  the  old  rule  as  to  ignorance  of 
the  law  is  said  to  be  subject  to  so 
many  exceptions  that  it  is  quite  as 
often  inapplicable  as  applicable); 
Freichnecht  r.  Meyer,  39  N.  J.  Eq. 
551.  R.  I.— Ryder  r.  Ryder,  19  R.  1. 
188,  32   Atl.  919. 

5.     Ark.— State  r.  Paup,  T3  Ark.  129, 
56  Am.  Dec.  303.     Conn.— Evans'  Ap- 

Vol.  XIX 


peal,  51  Conn.  435;  Blakeman  f.  Blake- 
man,  39  Conn.  320,  Del.— /?!  re  Mc- 
Farlin,  9  Del.  Ch.  430,  75  Atl.  281.  Ky. 
Blakemore  V.  Blakemore,  19  Ky.  L. 
Rep.  1619,  44  S.  W.  96.  Mass.— Reggio 
•f.  Warren,  207  Mass.  525,  93  N.  E. 
805.  Mich.— Renard  v.  Clink,  91  Mich, 
1,  51  N.  W.  692,  30  Am.  St.  Rep.  458. 
Va.— Burton  r.  Haden,  108  Va.  51,  60 
S.  E.  736,  15  L.  R.  A.  (N.  S.)  1038. 
Eug.— Reyuell  v.  Sprye,  8  Hare  222,  68 
Eng.  Reprint  340;  Lansdowne  r.  Lans- 
downe,  2  Jacob  &  W.  205,  37  Eng.  Re- 
print 605;  Willan  v.  Willan,  16  \  es. 
Jr.  72,  33  Eng.  Reprint  911;  Bingham 
r.  Bingham,  1  Ves.  Sen.  126,  27  Eng. 
Reprint    934. 

[a]  Purchase  of  property  which  pur- 
chaser already  owns  under  a  mutual 
mistake  and  misapi)rehcnsion  will  be 
relieved  from  in  equity  despite  general 
rule  that  ignorance  of  law  is  no  ex- 
cuse. Houston  v.  Northern  Pac.  Ey. 
Co.,  109  Minn.  273,  123  N.  W.  922. 

6.  See  the  following:  U,  S. — Order 
of  United  Commercial  Travelers  r.  Mc- 
Adam,  125  Fed.  358,  61  C.  C.  A.  22; 
Medical  Society  of  South  Carolina  V. 
Gilbreth,  208  Fed.  899.  Ark.— State  v. 
Paup,  13  Ark.  129,  56  Am.  Dec.  303. 
Cal.— Benson  r.  Bunting,  127  Cal.  532, 
59  Pac.  991,  78  Am.  St.  Rep.  81.  Conn. 
Park  Brothers  &  Co.  V.  Blodgett  & 
Clapp  Co.,  64  Conn.  28,  29  Atl.  133. 
111.— Dinwiddle  r.  Self,  145  111.  290,  33 
N.  E.  892.  Mass. — Reggio  v.  Warren, 
207  Mass.  525,  93  N.  E.  805. 

7,  Me. — Norton  r.  Marden,  15  Me. 
45,  32  Am.  Dec.  132.  Mass.— Haven  r. 
Foster,  9  Pick.  112.  19  Am.  Dec.  353; 
Raynham  r.  Canton,  3  Pick.  293.  N.  J. 
Rosenbaum  V.  United  States  Credit  Sys- 
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mistake  may  be  such  as  to  show  fraud  and  permit  equity  to  relieve 
on  that  ground,^  or  the  mistake  of  law  may  be  accompanied  by  other 
facts  which  will  entitle  the  party  to  relief.^ 

C.  ]\IiSTAKE  OF  Fact.  —  From  the  consequences  of  mistake  of  fact, 
equity  on  a  proper  showing  may  grant  relief,  there  being  no  ade- 
quate remedy  at  law.^'' 

D.  Requisites.  —  JMistake  should  generally  be  mutual,"  and  unin- 


tem   Co.,   64   N.   J.   L.    34,  44   Atl.   966. 
N.    Y.— Chillicothe    Bank    v.    Dodge,    8 
Barb.  233;  Kenny  v.  Clarkson,  1  Johns. 
385,    3    Am.    Dec.    336;    Vinal    v.    Con- 
tinental   Const.    &    Imp.    Co.,    53    Hun 
247,   6   N.   Y.  Supp.   595,   25   N.   Y.   St. 
912.     Terui. — Kintr  v.  Doolittle,  1  Head  , 
77.      Wash. — Morgan   v.   Bell,   3    Wash.  , 
554,    28    Pac.    925,    16    L.    E.     A.     614.  j 
Tex. — Moreland   v.   Atchison,    19    Tex.  , 
303.  I 

[a]  Special  or  private  acts  are  not  : 
within  rule  that  ignorance   of   the   law  I 
is  no  excuse.    King  v.  Doolittle,  1  Head 
(Tenn.)    77. 

[b]  Law  of  another  state  in  the 
Union  is  regarded  as  a  foreign  law  j 
within  this  rule.  Kan. — Osineup  v.  Hen-  \ 
thorn,  89  Kan.  58,  130  Pac.  652.  Mass.  [ 
Haven  v.  Foster,  9  Pick.  112,  19  Am.  ' 
Dec.  353.  Tenn.— King  v.  Doolittle,  1  ; 
Head  77.  And  see  cases  cited  in  point  i 
to  text  statement. 

8.  111.— Sands  v.  Sands,  112  HI.  225.  ' 
Ind.--Carley  v.  Lewis,  24  Ind.  23.  Ky. 
Bailee's  Exr.  v.  Sallee,  18  Ky.  L.  Eep. 
74,  35  S.  W.  437.  Me.— Jordan  v.  Stev- 
ens, 51  Me.  78,  81  Am.  Dec.  556.  Mich. 
Tabor  v.  Michigan  Mut.  Life  Ins.  Co., 
44  Mich.  324,  6  N.  W.  830.  N.  J. 
Flummerfelt's  Exrs.  v.  Flummerfelt,  51 
N.  J.  Eq.  432,  26  Atl.  857.  N.  T. 
Heert  v.  Cruger,  14  Misc.  508,  35  N.  Y. 
Supp.  1063.  Ore. — Baldock  v.  Johnson, 
14  Ore.  542,  13  Pac.  434.  Tenn.— Sparks 
V.  White,  7  Humph.  86.  Tex. — Eamey 
V.  Allison,  64  Tex.  697. 

Fraud  as  ground  of  equitable  relief, 
Bee  8  Standard  Proc.  420. 

9.  Ala. — Haden  v.  Ware,  15  Ala.  149. 
Cal. — Bnpgs  V.  Fowler,  16  Cal.  559. 
Conn. — Bronson  v.  Leil)old,  87  Conn. 
293,  87  Atl.  979.  Del.— Stoeckle  v. 
Eosenheim,  87  Atl.  1006.  111.— Sands 
V.  Sands,  112  111.  225.  Ind.— Hollings- 
worth  V.  Stone,  90  Ind.  244.  Minn. 
Diebel  v.  Diebel,  116  Minn.  168,  133 
N.  W.  463.  Mo. — Smith  v.  Patterson, 
53  Mo.  App.  66.  Pa.— Appeal  of  Whel- 
en,  70  Pa.  410.  Wis. — Jenkins  v.  Brad- 
ley, 104  Wis.  540,  80  N.  W.  1025. 


[a]  Relief  granted  only  in  excep- 
tional cases  for  mistake  of  law.  See 
Diebel  v.  Diebel,  116  Minn.  168,  133 
N.   W.   463. 

[b]  Mistake  of  mixed  law  and  fact 
will  be  relieved  from.  McCord  v. 
Bright,  44  Ind.  App.  275,  87  N.  E. 
654. 

10.  Ga.— 'Keith  v.  Brewster,  114  Ga. 
176,  39  S.  E.  850.  lU.— Barker  v.  Fitz- 
gerald, 105  111.  App.  536,  affirmed,  204 
HI.  325,  68  N.  E.  430.  Miss.— Selleck 
V.  Macon  Compress  &  Warehouse  Co., 
72  Miss.  1019,  17  So.  603. 

See  also  8  Standard  Pboc.  420,  and 
cases  cited  infra,  I,  D. 

11.  U.  S. — Durham  v.  Fire  &  Marine 
Ins.  Co.,  22  Fed.  468,  10  Sawy.  526. 
Cal.— See  Barfield  v.  Price,  40  Cal.  535. 
Ga.— Newell  v.  Stiles,  21  Ga.  118.  lU. 
Emery  v.  Mohler,  69  111.  221.  la.— Hal- 
lam  V.  Corlett,  71  Iowa  446,  32  N.  W. 
449;  Fritzler  v.  Eobinson,  70  Iowa  500- 
31  N.  W.  61.  Kan. — Conaway  v.  Gore, 
24  Kan.  389.  Ky.— Duff  r.  Eose,  149 
Ky.  482,  149  S.  W.  884.  Me.— Young 
V.  McGown,  62  Me.  56.  Md. — Eenshaw 
V.  Lefferman,  51  Md.  277;  Groff  V. 
Eohrer,  35  Md.  327.  Mass.— Loud  v. 
Barnes,  154  Mass.  344,  28  N.  E.  271; 
German  American  Ins.  Co.  v.  Davis,  131 
Mass.  316.  Mich. — Ludington  v.  Ford, 
33  Mich.  123.  Minn. — See  Vallentyne 
r.  Immigration  Land  Co.,  95  Minn.  195, 
103  N.  W.  1028.  Miss.— Nabours  V. 
Cocke,  24  Miss.  44.  N.  J. — Morris  V. 
Penrose,  38  N.  J.  Eq.  629;  Eamsev  v. 
Smith,  32  N.  J.  Eq.  28.  N.  Y.— Bryce 
V.  Lorillard  Fire  Ins.  Co.,  55  N.  Y.  240, 
14  Am.  Eep.  249,  46  How.  Pr.  498; 
Nevius  t'.  Dunlap,  33  N.  Y.  676;  Lyman 
r.  United  Ins.  Co.,  17  Johns.  373.  N.  C. 
Wilson  '.'.  Western  North  Carolina  Land 
Co.,  77  N.  C.  445.  Ohio.— Whitney  v. 
Denton,  7  Ohio  Dec.  (Eeprint)  547.  Ore. 
Eemillard  v.  Prescott,  8  Ore.  37.  Pa. 
Sehettiger  v.  Hopple,  3  Grant  Cas.  54. 
R.  I. — Diman  i\  Providence,  W.  &  B. 
E.  Co.,  5  E.  I.  130.  S.  C— Kennerty 
V.  Etiwan  Phosphate  Co.,  21  S.  C.  226, 
53  Am.  Rep.  669.     Tex.— Finks  v.  Hol- 
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tentional.^=  not  the  result  of  negligence/^  or  fault  on  the  part  of  the 
complainant,"  and  in  respect  to  a  material  matter,  to  authorize  relief 
in  equity. ^^ 


lis,  38  Tex.  Civ.  App.  23,  85  S.  W. 
463.  Va, — See  Solenberger  v.  Strickler  's 
Adnir.,   110   Va.   273,  65   S.  E.   566. 

[a]  Mutual  mistake  is  one  common 
to  all  the  parties  to  a  written  instru- 
ment. Tarbox  v.  Tarbox,  111  Me.  374, 
89  Atl.  194. 

[b]  "Mutual."  — "A  little  con- 
fusion and  misconception  .  .  .  has 
crept  into  the  cases  from  the  inexact 
use  of  the  word  mutual  as  applied  by 
way  of  description  or  classification  of 
the  kind  of  mistakes  which  courts  of 
equity  would  reform.  According  to  the 
real  "signification  of  the  word  mutual 
in  such  connection,  and  the  ordinary 
acceptation  and  understanding  of  the 
term,  mutual  mistake  would  mean  a 
mistake  reciprocal  and  common  to  both 
parties,  when  each  alike  labored  under 
the  same  misconception  in  respect  to 
the  terms  of  the  written  instrument. 
Story,  from  whom  ...  the  term  is 
derived,  uses  it  in  this  sense.  (See 
Equity  Jurisprudence,  §155)."  Bots- 
ford  r.  McLean,  45  Barb.  (N.  Y.) 
478,   481. 

\c]  Mutuality  Not  Necessary  To  Re- 
cover Money  Paid  Under  Mistake. 
Conn. — Mansfield  r.  Lynch,  59  Conn. 
320,  22  Atl.  313,  12  L.  R.  A.  285.  Ind, 
Stotsenburg  v.  Fordice,  142  Ind.  490, 
41  N.  E.  313;  Brown  V.  College  Corner, 
etc.  Road  Co.,  56  Ind.  110.  Mo.— Nor- 
ton V.  Bohart,  105  Mo.  615,  16  S.  W. 
598. 

Mistake  in  account  stated  need  not 
be  mutual  to  warrant  relief.  1  Stand- 
ard Proc.  254. 

12.  Ala. — Ware  v.  Cowles,  24  Ala. 
446,  60  Am.  Dec.  482;  Betts  r.  Gunn, 
31  Ala.  219.  Conn. — Dunham  r.  New 
Britain,  55  Conn.  378,  11  Atl.  354. 
N.  C— Knight  r.  Bunn,  42  N.  C.  77. 
Va.— See  Broughton  v.  Coffer,  18  Gratt. 
(59   Va.)    184. 

13.  U.  S. — Montgomery  v.  City  Coun- 
cil of  Charleston,  99  Fed.  825,  40  C 
C.  A.  108,  48  L.  R.  A.  503;  Kinney  v. 
Consolidated  Virginia  Min.  Co.,  4  Sawy. 
382,  14  Fed.  Cas.  No.  7,827.  Conn. 
Foot  r.  Foot,  1  Root  308.  Del.— Ross 
r.  Singleton,  1  Del.  Ch.  149,  12  Am. 
Dec.  86.  D.  C— United  States  Trust 
Co.  r.  David,  36  App.  Cas.  549.  Ga. 
Keith  r.  Brewster,  114  Ga.  176,  39  S.  E. 
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850;  Marshall  r.  Means,  12  Ga.  61,  56 
Am,  Dec.  444;  Lamb  v.  Harris,  8  Ga. 
546.  ni. — Hutchinson  v.  Bambas,  249 
111.  624,  94  N.  E.  987;  National  Union 
Fire  Ins.  Co.  r.  John  Spry  Lunib.  Co., 
235  111.  98,  85  N.  E.  256;  Roberts  v. 
Hughes,  81  111.  130,  25  Am.  Rep.  270j 
Renting  r.  Bell,  137  111.  App.  600.  Ind. 
Toops  V.  Snvder,  70  Ind.  554.  Ky. 
Duff  r.  Rose,  149  Ky.  482,  149  S.  W, 
884.  Me.— Bibber  r.  Carville,  101  Me. 
59,  63  Atl.  303,  115  Am.  St.  Rep.  303. 
Md.— Kearnev  V.  Sascer,  37  Md.  264; 
Wood  V.  Patterson,  4  Md.  Ch.  335. 
Mass. — Dzuris  v.  Pierce,  216  Mass.  132, 
103  N.  E.  296.  Minn.— See  Vallentyne 
r.  Immigration  Land  Co.,  95  Minn.  195, 
103  N.  W.  1028.    Mc— Brown  v.  Fagan, 

71  Mo.    563.      Neb.— Farrell    r.    Bouck, 

72  Neb.  875,  101  N.  W.  1018.  N.  J. 
Voorhis  r.  Murphv,  26  N.  J.  Eq.  434. 
N.  C— Capehart  r.  Mhoon,  58  N.  C. 
178.  Okla. — Marshall  r.  Homier,  13 
Okla.  264,  74  Pac.  368.  Ore.— Foster 
r.  Schmeer,  15  Ore.  363,  15  Pac.  626. 
Pa. — 'Felin  r.  Futcher,  51  Pa.  Super. 
233.  R.  I.— Rhode  Island  Exch.  Bank 
V.  Hawkins,  6  R.  I.  198.  Tenn. — Pearce 
r.  Suggs,  85  Tenn.  724,  4  S.  W.  526, 
Tex.— Robertson  v.  Smith,  11  Tex.  211, 
60  Am.  Dec.  234;  Rowe  r.  Horton,  65 
Tex.  89.  Vt.— Francis  v.  Parks,  55 
Vt.  80.  Va.— Solenberger  v.  Strick- 
ler's  Admr.,  110  Va.  273,  65  S.  E.  566. 

14.  Brown  r.  Geiger,  3  Kv.  L.  Rep. 
239;  Porter  v.  Cain,  McMull.  Eq.  (S. 
C.)    81. 

15.  U.  S. — Grymes  v.  Sanders,  93 
U.  S.  55.  23  L.  ed.  798;  McFerran  v. 
Taylor,  .3  Cranch  270,  2  L.  ed.  436. 
Ala.— Trippe  r.  Trippe,  29  Ala.  637. 
Conn.— Essex  r.  Day,  52  Conn.  483,  1 
Atl.  620;  Segur  v.  Tinglev,  11  Conn. 
134.  Fla.— Ladd  v.  Chaires,  5  Fla.  395. 
111.— Barker  r.  Fitzgerald,  105  111.  App. 
536,  aMrmed.  204  111.  325,  68  N.  E. 
430.  Ind. — Beaver  r.  Trittipo,  24  Ind. 
41.  la. — Montgomery  County  i\  Amer- 
ican Emigrant  Co.,  47  Iowa  91.  Ky. 
Duff  r.  Rose,  149  Kv.  4S2,  149  S.  W. 
884.  Md.— Wood  r. '  Patterson,  4  Md. 
Ch.  335.  Mass.— Boy  1st  on  Nat.  Bank 
v.  Richardson,  101  Mass.  287.  Miss. 
Nabours  r.  Cocke,  24  Miss.  44.  N.  J. 
Nicholson  r.  Janewav,  16  N.  J.  Eq. 
285.     N.  T.— Stettheimer   v.  Killip,   75 
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II.  PLEADING  MISTAKE.16  —  Where  relief  is  sought  on  the 
ground  of  mistake  the  bill  should  show  with  fullness  and  certainty 
the  nature  of  the  mistake^^  and  the  eircumatances  under  which  the 
mistake  occurred.^''  So  also  where  the  defense  of  mistake  is  relied 
on,  the  facts  and  circumstances  of  the  mistake  must  be  fully  set  out 
in  the  answ^er/*^  since  such  a  defense  is  not  available  under  a  general 
denial.2°  It  has  been  held  that  it  is  not  necessary  to  allege  that  the 
mistake  was  not  the  result  of  negligence,^^  though  there  is  authority 
to  the  contrary.22  The  complaint  must  show  that  the  mistake  was  in 
regard  to  a  material  matter  and  not  merely  incidental,-^  and  was 
mutual.^* 

The  prayer  for  relief,  where  mistake  is  relied  on,  should  ask  for 
relief  from  such  mistake.^^ 

III.  PARTIES  TO  SUITS  FOR  RELIEF.-^  —  The  original"  parties 


N.  Y.  282;  Dambmann  v.  Schulting,  75 
N.  Y.  55.  N.  C— Stamper  v.  Hawkins, 
41  N.  C.  7.  Okla.— Marshall  v.  Homier, 
13  Okla.  264,  74  Pac.  368.  Pa.— Mays 
V.  Dwight,  82  Pa.  462;  Miles  v.  Stevens, 
3  Pa.  21,  45  Am.  Dee.  621.  Va.— Weav- 
er V.  Carter,  10  Leigh  (87  Va.)  37, 
Wis.— Buffalo  r.  O  'Malley,  61  Wis.  255, 
20  N.  W.  913,  50  Am.  Rep.  137. 

16.  As  defense  in  action  on  com- 
mercial paper,  see  4  Standard  Proc. 
277. 

17.  U.  S.— Salinas  v.  Stillman,  66 
Fed.  677,  14  C.  C.  A.  50.  Ala.— Singer 
Sewing  Machine  Co.  v.  Teasley,  73  So. 
969.  Cal.— Wright  v.  Shafter,  48  Cal. 
275.  Ga. — Strieker  &  Co.  v.  Tinkham, 
35  Ga.  176,  89  Am.  Dec.  280.  Ind. 
Walls  V.  State,  140  Ind.  16,  38  N.  E. 
177,  allegations  held  sufficient.  Me. 
Merrill  v.  Washburn,  83  Me.  189,  22 
Atl.  118;  Stover  v.  Poole,  67  Me.  217. 
Mo. — See  State  v.  Frank's  Admr.,  51 
Mo.  98.  N.  Y.— Wemple  V.  Stewart,  22 
Barb.  154.  N.  C— Caton  t).  Willis,  40 
N.    C.    335.      Ohio.— White   v.    Denman, 

1  Ohio  St.  110.     S.  C— Fraser  v.  Hext, 

2  Strobh.  Eq.  250. 

See  also  5  Standard  Proc.  200. 

Allegation  of  mistake  as  a  conclusion 
of  law,  see  5  Standard  Proc.  215,  note 
41,   and   Supplement. 

18.  Wright  r.  Shafter,  48  Cal.  275; 
Merrill  v.  Washburn,  83  Me.  189,  22 
Atl.  118. 

19.  Me. — Merrill  v.  Washburn,  83 
Me.  189,  22  Atl.  118.  N.  Y.— Seeley  v. 
Engell,  17  Barb.  530.  N.  C— -Caton  V. 
Willis,  40  N.  C.  335. 

See  also  4  Standard  Proc.  127. 

20.  7  Standard  Proc.  99. 


21.  Hardison  v.  Davis,  131  Cal.  635, 
63   Pac.   1005. 

22.  Meier  v.  Kelly,  20  Ore.  86,  25 
Pac.  73;  Hyland  v.  Hyland,  19  Ore. 
51,  23  Pac.  811. 

23.  Wood  V.  Evans,  43  Mo.  App. 
230. 

24.  U.  S. — Durham  v.  Fire  &  Marine 
Ins.  Co.,  22  Fed.  468,  10  Sawy.  526. 
N.  Y.— Story  v.  Conger,  36  N.  Y.  673, 
93  Am.  Dee.  546;  Kent  v.  Manchester, 
29  Barb.  595.  N.  C— White  v.  Rich- 
mond, etc.  R.  Co.,  110  N.  C.  456,  15 
S.  E.  197. 

See  supra,  I,  D. 

25.  Gamble  r.  Daugherty,  71  Mo. 
599;  Born  v.  Schrenkeisen,  110  N.  Y. 
55,  17  N.  E.  339,  but  where  facts 
averred  but  prayer  omitted  and  proof 
of  facts  given  on  trial  and  no  objec- 
tion made  to  trial  court,  the  objection 
■R'as  deemed  to  have  been  waived. 

[a]  Where  mistake  is  pleaded  as  a 
defense  and  no  reformation  of  a  con- 
tract is  necessary  for  the  defendant's 
protection,  the  answer  need  not  pray 
for  affirmative  relief.  Barlow  v.  El- 
liott, 56  Mo.  App.  374. 

Prayer  in  equity  proceedings  gen- 
erally, see  8  Standard  Proc.  462. 

26.  See  generally  the  title  "Par- 
ties," and  such  titles  as  "Reforma- 
tion," and  "Rescission  and  Cancel- 
lation," wherein  mistake  is  a  ground 
for  relief. 

27.  Ind.— East  v.  Pedin,  108  Ind. 
92,  8  N.  E.  722.  Me.— Adams  v.  Stev- 
ens, 49  Me.  362,  only  when  between 
original  parties.  N.  Y. — Cady  v.  Pot- 
ter, 55  Barb.  463.  S.  C— Mayo  v. 
Feaster,  2  McCord  Eq.  137.  Vt.— May 
V.  Adams,  58  Vt.  74,  3  Atl.  187. 
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to  Ihe  transaction,  or  those  in  privity  vwith  theTn,^^  may  procoed  for 
relief  from  a  mistake.  The  person  who  has  the  beneficial  interest 
may  proceed  in  equity  for  relief  from  mistake,^^  but  a  trustee  holding 
merely  the  leiral  title  has  no  standing  in  equity  for  this  purpose.^" 
Those  who  are  to  be  affected  by  the  correction  of  the  mistake  should 
be  made  parties  to  the  bill.'^ 

IV.  RECOVERY  OF  MONEY  PAID  UNDER  MISTAKE. —  A. 
Form  and  Right  op  Action.  —  Upon  a  proper  showing,  money  paid 
under  a  mistake  of  fact  may  be  recovered  by  an  action  in  assumpsit, 
usually  money  had  and  received.**    But  as  a  general  rule  money  paid 


28.  N.  Y.— Cady  v.  Potter,  55  Barb. 
463.  Vt.— May  r.  Adams,  58  Vt.  74, 
3  Atl.  187.  Wash. — Elwood  V.  Stewart, 
5  Wash.   736,  32   Pac.   735,  1000. 

29.  Stone  v.  Hale,  17  Ala.  557,  52 
Am.  Dec.  185;  Nevius  •;;.  Dunlap,  33 
N.  Y.  676. 

[a]  But  one  who  is  not  a  party  to 
a  contract  or  the  consideration  and 
not  in  privity  with  a  party  cannot 
have  it  reformed  in  equity  for  mis- 
take, mere!}"  because  he  is  a  beneficiary 
under  it.  Cook  v.  Walker,  21  Ga.  370, 
68  Am.  Dec.  461.  As  to  the  right  of 
a  mere  beneficiary  under  a  contract  to 
sue  on  it,  se,e  the  title  "Parties." 

30.  Stone  v.  Hale,  17  Ala.  557,  52 
Am.  Dee.  185. 

31.  Busby  V.  Littlefield,  31  N.  d. 
193;  Dod  V.  Paul,  42  N.  J.  Eq.  154, 
7   Atl.    670. 

See  generally  8  Standard  Proc.  455, 
et  seq.,  and  the  title   "Parties." 

32.  U.  S.— United  States  v.  Barlow, 
132  U.  S.  271,  10  Sup.  Ct.  77,  33  L. 
ed.  346;  Union  Nat.  Bank  v.  McKey, 
102  Fed.  662,  42  C.  C.  A.  583;  In  re 
Farmers'  &  Mechanics'  Bank,  13  Fed. 
361.  Ala. — Traweek  v.  Hagler,  75  So. 
152;  Pendry  v.  Brundridge,  57  Ala. 
574.  Ariz. — Martin  v.  Wells,  3  Ariz. 
57,  20  Pac.  673.  Cal.— Dunham  v.  Mc- 
Donald (Cal.  App.),  168  Pac.  1063. 
Colo.— Stewart  r.  Kindel,  15  Colo.  539, 
25  Pac.  990.  Conn. — Kane  v.  More- 
house, 46  Conn.  300;  Northrop 's  Exrs. 
r.  Graves,  19  Conn.  548,  50  Am.  Dec. 
264.  Del.— West  r.  Houston,  4  Harr. 
170.  D.  C. — Strauss  v.  Hensey,  9  App. 
Cas.  541.  Fla.— Holbrook  v.  Allen,  4- 
Fla.  87.  Ga.— Haralson  County  v.  Gold- 
en, 104  Ga.  19,  30  S.  E.  380;  Logan 
V.  Sumter,  28  Ga.  242,  73  Am.  Dec. 
755.  HI.— Stempel  r.  Thomas,  89  HI. 
146;  .T.  S.  Plulse  Hdw.  Co.  v.  American 
Express  Co.,  65  111.  App.  596.  Ind. 
Stotsenburg  v.   Fordice,   142   Ind.   490, 
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41  N.  E.  313;  IngalLs  v.  Miller,  121 
Ind.  188,  22  N.  E.  995.  la.— Gosswiller 
V.  Jansen,  162  N.  W.  45;  New  York 
Life  Ins.  Co.  -".  Chittenden,  134  Iowa 
613,  112  N.  W.  96,  11  L.  R.  A.  (N.  S.) 
233;  Johnson  v.  Leflingwell,  74  Iowa 
114,  37  N.  W.  10.  Ky.— McMurphy  V. 
Kentucky  Cent.  R.  Co.,  84  Kv.  462, 
1  S.  W.  815;  Nevin  r.  Mankini,  20  Ky. 
L  Rep.  224,  45  S.  W.  669;  Clore  V. 
Davis,  15  Ky.  L.  Rep.  399.  Me.— Star- 
bird  V.  Curtis,  43  Me.  352.  Md.— Balti- 
more &  S.  R.  Co.  V.  Faunce,  6  Gill  68, 
46  Am.  Dec.  655.  Mass. — Blanchard 
V.  Low,  164  Mass.  118,  41  N.  E.  118. 
Mich.— Truax  r.  Bliss,  139  Mich.  153, 
102  N.  W.  635;  Walker  v.  Conant,  65 
Mich.  194,  31  N.  W.  786;  Little  V. 
Derby,  7  Mich.  325.  Minn. — Grand 
Lodge,  A.  O.  U.  W.  i\  Towne,  136 
Minn.  72,  161  N.  W.  403;  Lund  v. 
Davies,  47  Minn.  290,  50  N.  W.  79. 
Miss. — Louisiana  Bank  v.  Ballard,  7 
How.  371.  Mo. — Davis  v.  Krum,  12  Mo. 
App.  279.  Neb. — Douglas  County  v. 
Keller,  43  Neb.  635,  62  N.  W.  60.  N.  H. 
See  Winslow  v.  Anderson,  102  Atl.  310; 
Peterborough  v.  Lancaster,  14  N.  H. 
382.  N.  Y.— Rheel  v.  Hicks,  25  N.  Y. 
289;  Bank  of  Commerce  v.  Union  Bank, 
3  N.  Y.  230.  N.  C— Pool  v.  Allen,  29 
N.  C.  120.  N.  D.— Fegan  v.  Great 
Northern  Ry.  Co.,  9  N.  D.  .30,  81  N.  W. 
39.  Pa.— Reed  v.  Horn,  143  Pa.  323, 
22  Atl.  877.  R.  I.— Phetteplace  v. 
Bucklin,  18  R.  L  297,  27  Atl.  211. 
S.  0.— 'Glenn  r.  Shannon^  12  S.  C.  570. 
Tenn. — Die  kins  r.  .lones,  6  Yerg.  483, 
27  Am.  Dec.  488.  Tex. — Hummel  v. 
Flores  (Tex.  Civ.  App.),  39  S.  W.  309. 
Vt— Gillett  r.  Brewster,  62  Vt.  312,  20 
Atl.  105.  Va.— City  Nat.  Bank  v.  Peed, 
32  S.  E.  34.  W.  Va.— Gardner  r.  Nich- 
ols, 93  S.  E.  817;  Simmons  V.  Looney, 
41  W.  Va.  738,  24  S.  E.  677.  Wis. 
De  Voin  v.  De  Voin,  76  Wig.  66.  44 
N.  W.  839;  Peterson  r.  Stonghton  State 
Bank,  78  Wis.  113,  47  N.  W.  368.    Eng. 
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under  mistake  of  law  with  full  knowledge  of  the  facts  cannot  be  so 
recovered.^^ 


Kelly  V.  Solari,  9  Mees.  &  W.  54; 
Milnes  V.  Duncan,  6  Barn.  &  C.  671, 
13  E.  0.  L.  302,  108  Eng.  Keprint  598, 

See  generally  the  titles  "Assump- 
sit;"  "Money  Counts,"  and  3  Stand- 
ard Proc.  202. 

Requisites  of  mistake,  see  supra,  I, 
C,  2. 

[a]  Count  for  money  paid  not  prop- 
er, should  be  money  had  and  received. 
Conklin   i\  Smith,  3  Ind.  284. 

[b]  When  founded  on  mistake  in 
settlement  in  which  acquittance  was 
given,  a  special  action  on  the  case 
pointing  out  such  mistake,  not  indebi- 
tatus assumpsit,  is  the  action.  Hart 
V.  Smith,  Kirby   (Conn.)    127. 

33.  U.  S. — Badeau  v.  United  States, 
130  U.  S.  439,  9  Sup.  Ct.  579,  32  L. 
ed.  997,  24  Ct.  CI.  529;  Washington  -;;. 
Barber,  5  Cranch  C.  C.  157,  29  Fed. 
Cas.  No.  17,224.  See  also  Healey  v. 
United  States,  29  Ct.  CI.  115.  Ala. 
Traweek  v.  Hagler,  75  So.  152;  Town 
Council  V.  Barnett,  34  Ala.  400.  Cal. 
Brumagim  v.  Tillinghast,  18  Cal.  265, 
79  Am.  Dec.  176;  Garrison  V.  Tilling- 
hast, 18  Cal.  404.  Del.— Farmers '  Bank 
V.  Grantham 's  Terre-Tenants,  3  Harr. 
289.  Fla. — Jefferson  County  v.  Haw- 
kins, 23  Fla.  223,  2  So.  362.  Ga.— Ar- 
nold V.  Georgia  E.  &  Bkg.  Co.,  50  Ga. 
304.  111.— Blston  v.  City  of  Chicago, 
40  111.  514,  89  Am.  Dec.  361.  Ind.— In- 
dianapolis V.  Vajen,  111  Ind.  240,  12 
N.  E.  311;  Worley  v.  Cicero,  110  Ind. 
208,  11  N.  E.  227.  la. — See  Burlingame 
r.  Hardin  County,  164  N.  W.  115.  Ky. 
Hubbard  v.  Hickman,  4  Bush  204,  96 
Am.  Dec.  297.  Me. — Norton  v.  Mar- 
den,  15  Me.  45,  32  Am.  Dec.  132.  Md. 
Baltimore  v.  Hussey,  67  Md.  112,  9  Atl. 
19;  Lester  v.  Baltimore,  29  Md.  415, 
96  Am.  Dec.  542;  Baltimore  v.  Leffer- 
man,  4  Gill  425,  431,  45  Am.  Dec.  145. 
Mass. — Alton  v.  First  Nat.  Bank,  157 
Mass.  341,  32  N.  E.  228,  34  Am.  St. 
Eep.  285,  18  L.  R.  A.  144.  Mich. 
Wayne  County  v.  Randall,  43  Mich.  137, 
5  N.  W.  75.  Minn. — Erkens  v.  Nicolin, 
39  Minn.  461,  40  N.  W.  567.  Miss. 
Tupelo  V.  Beard,  56  Miss.  532.  Mo. 
State  V.  Scott,  270  Mo.  14fi,  192  S.  W. 
90;  Needles  v.  Burk,  81  Mo.  569,  51 
Am.  Rep.  251;  Mutual  Sav.  Inst.  v. 
Enslin,  46  Mo.  200.  N.  H.— Strafford 
Sav.   Bank  v.   Church,  69    N.   H.    582, 


44  Atl.  105;  Evans  v.  Gale,  17  N.  H. 
573,  43  Am.  Dec.  614.  N.  Y.— Flynn 
■V.  Hurd,  118  N.  Y,  19,  22  N.  E.  1109; 
Phelps  V.  New  York,  112  N.  Y.  216, 
19  N.  E.  408,  2  L.  R.  A.  626.  N.  C. 
Filgo  V.  Penny,  6  N.  C.  182.  Ohio. 
Valley   R.    Co.   v.   Lake   Erie   Iron    Co., 

46  Ohio  St.  44,  18  N.  E.  486,  1  L.  R. 
A.  412.  Ore.— Scott  v.  Ford,  45  Ore. 
531,  78  Pac.  742,  80  Pac.  899,  68  L. 
R.    A.   469.      Pa.— Nateher   v.    Natcher, 

47  Pa.  496.  S.  C— Robinson  ;;.  City 
Council,  2  Rich.  L.  317,  45  Am.  Dee. 
739.  Tenn. — Hubbard  v.  Martin,  8 
Yerg.  498;  Dickins  v.  Jones,  6  Yerg. 
483,  27  Am.  Dec.  488.  Tex.— Galveston 
County  V.  Gorham,  49  Tex.  279;  Scott 
V.  Slaughter,  35  Tex.  Civ.  App.  524,  80 
S.  W.  643.  Va.— City  of  Richmond  v. 
Judah,  5  Leigh  (32  Va.)  305.  W.  Va. 
Beard  v.  Beard,  25  W.  Va.  486,  52 
Am.  Rep.  219.  Wis.— Gage  v.  Allen,  89 
Wis.  98,  61  N.  W.  361.  Eng.— Brown 
r.  M'Kinally,  1  Esp.  279.  Can.— Perry 
V.  Newcastle  Dis.  Mut.  F.  Ins.  Co.,  8 
U.  C.  Q.  B.  363. 

[a]  Rule  applies  to   corporation  as 

well  as  natural  person.  Valley  Ry.  Co. 
V.  Lake  Erie  Iron  Co.,  46  Ohio  St.  44, 
18  N.  E.  486,  1  L.  R.  A.  412. 

[b]  Deposit  of  money  as  security, 
the  title  to  which  it  is  not  intended 
to  pass,  is  not  within  the  rule.  Village 
of  Morgan  Park  v.  Gahan,  35  111.  App. 
646. 

[c]  Mistake  of  mixed  law  and  fact 

equity  will  relieve  because  of  the  mis- 
take of  fact.  Hemphill  v.  Moody,  64 
Ala.   468. 

[d]  Contra. — Where  inequitable  for 
defendant  to  keep  money  paid,  see: 
Conn. — Northrop 's  Exrs.  v.  Graves,  lU 
Conn.  548,  50  Am.  Dec.  264.  Ga.— Cul- 
breath  v.  Culbreath,  7  Ga.  64,  50  Am. 
Dec.  375.  Ky. — Where  money  not  owing 
in  law,  honor,  or  conscience  is  paid 
under  clear  mistake  of  law,  may  be 
recovered.  McMurtry  v.  Kentucky 
Cent.  R.  Co.,  84  Ky.  462,  1  S.  W.  815 
(not  the  result  of  compromise) ;  City 
of  Louisville  v.  Henning,  1  Bush  381; 
City  of  Covington  v.  Powell,  2  Mete. 
226.  Mo.— Foster  v.  Kirby,  31  Mo. 
496,  if  sum  not  equitably  due. 

When  relief  granted  for  mistake  of 
law,  see  supra,  1,  B. 
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B.  Demand.  —  "Where  the  payment  was  iDduced  hy  fraiul,^'  or 
Avhore  the  one  to  whom  payment  is  made  subseiiuently  diseovers  the 
mistake  and  retains  tlie  money.'*  no  demand  is  neeessary  before  bring- 
injf  assumpsit  to  recover.  Where,  however,  the  money  was  received 
by  one  witlioiit  fault,  it  seems  that  demand  must  first  be  made  upon 
him  before  suit  for  its  recovery,-'"'  though  there  are  decisions  holding 
that  even  under  those  circumstances  a  demand  is  not  necessary. ^^ 
Where  required,  no  particular  form  of  demand  is  necessary.^^ 

C.  Declaration  or  Complalvi'.  —  The  declaration  or  complaint  for 
the  recovery  of  money  paid  by  mistake  must  conform  to  the  general 
rules  elsewhere  treated.^' 


34.  Lyon  v,  Annable,  4  Conn.  350; 
Bishop  V.  Brown,  51   Vt.  330. 

35.  Bishop   r.  Brown,  51   Vt.  330. 

36.  Ind. — Worley  v.  Moore,  77  Ind. 
567;  Thompson  V.  Doty,  72  Ind.  336. 
See  also  Stotsenburg  v.  Fordice,  142 
Ind.  490,  41  N.'  E.  313,  that  defendant 
in  action  on  note  may  set  off  excessive 
interest  paid  under  mistake  without  de- 
mand having  been  made.  Minn. — Ford 
V.  Brownell,  1:5  Minn.  184.  Vt.— Gillett 
V.  Brewster,  62  Vt.  312,  20  Atl.  105; 
Bishop  V.  Brown,  51  Vt.  330;  Ilindsdill 
V.  White,  .34  Vt.  558.  Wis.— Stocks  v. 
Sheboygan,  42  Wis.  315;  Lawton  v. 
Howe,  14  Wis.  241.  See  also  Rudd 
V.  Bell,  55  Wis.  563,  13  N.  W.  446. 

[a]  Reason. — "There  is  much  rea- 
son for  holding  that,  where  there  is  a 
mutual  mistake,  an  action  will  not  lie 
until  the  party  receiving  the  money  is 
put  in  default  by  notice  and  demand. 
There  is  no  wrong  in  receiving  the 
money,  for  there  is  neither  breach  ot 
contract  nor  of  duty.  The  wrong  does 
not  arise  until  notice  of  the  mistake, 
and  refusal  or  neglect  to  refund  the 
money  received  by  mistake.  Bare  jus- 
tice requires  that  one  who  has  been 
paid  money  by  mistake,  should  have  an 
opportunity  of  making  reparation  be- 
fore he  is  vexed  and  harassed  by 
litigation.  The  mistake  was  as  much 
the  fault  of  the  one  party  as  of  the 
other,  and  both  are  upon  the  same 
footing.  To  destroy  this  equilibrium, 
snmething  ought  to  be  done  by  him 
who  seeks  to  maintain  an  action." 
Worley   r.   Mnnre,   77   Ind.  .'i67. 

37.  Ala. — Rutherford  r.  Mclvor,  21 
Ala.  7')0.  Mass. — Sturgis  r.  Preston, 
134  Mass.  372.  N.  Y.— See  Sharkey 
r.  Mansfield,  00  N".  Y.  227,  43  Am. 
Rep.  161;  Bower  v.  Thomas,  64  Hun 
637,  19  N.  T.  Supp.  50.1,  where  de- 
fendant knew  payment  had  been  made 
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under  mistake.  See,  however.  South- 
wick  r.  First  Nat.  Bank,  84  N.  Y.  420, 
61  How.  Pr.  164;  Utica  Bank  r.  Van 
Gieson,  18  Johns.  485.  S.  C. — Beaden- 
baugh  r.  Cooper,  13  Rich.  h.  42. 
'38.     Bishop   r.   Brown,  51    Vt.   330. 

39.  See  the  titles  "Assumpsit;" 
"Declaration  and  Complaint;"  "Money 
Counts;"   and  Kupra,  II. 

Form  of  complaint  to  recover  over- 
payment on  account,  see  9  Standard 
Proc.   830. 

Complaint  by  Bank  To  Recover  Amount 
of  Check  Paid  by  Mistake. 

The  plaintiff  iu  the  above  entitled 
action  complains  against  the  defendant 
herein  and  alleges: 

I.  That  the  plaintiff  is  a  corpoja- 
tion  duly  organized  and  existing  under 

the  laws  of  the  state  of  ,  and 

engaged    in    the    banking    business    at 


II.  That  at  times  prior  to  the 

day   of   ,    19 — ,   the    defendant 

had  an  account  with  this  plaintiff  at 
such  bank  and  made  de])osits  of  money 
with  the  plaintiff,  which  said  sums  of 
money  the  plaintiff  held  subject  to  the 
defendant's  written  order  for  pay- 
ment. 

III.  That   on    the  day    of 

-,  19 — ,  the  defendant  presented 


to  the  plaintiff  his  written  order  to 
pay  himself  the  sum  of  dol- 
lars; that  on  said  day  the  amount  held 
by  the  plaintiff  on  deposit  for  the  de- 
fondant  as  aforesaid  was  the  sum  of 
dollars,  but  that  the  plain- 
tiff bolioving  that   the  amount   so   held 

on    deposit   as   aforesaid    was 

dollars,  or  more,  paid  to  the  defendant 

the  said   sum  of  dollars  upon 

his    said    written    order;    that    on    the 
day  of ' a.s  soon  as  the 


plaintiflF  discovered  said  error  and  over- 
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payment,  the  plaintiff  informed  the 
defendant  thereof  and  demanded  repay- 
ment of  said  sum  of dollars, 


which   the   defendant   refused   and   has 
ever  since  refused  to  do. 
Wherefore,  etc. 


MISTRIAL.  —  See  New  Trial. 


MIXED  ACTIONS.  —  See  Forms  of  Action;  Real  and  Mixed  Actions. 


MOB.  —  See  Affray;  Conspiracy;  Riot;  Unlawful  Assembly. 
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By  the  Editorial  Staff. 


I.     MONEY  LENT,  838 


A.  Declaration,  Complaint  or  Petition,  838 

B.  Plea  or  Ansiter,  840 

C.  Issues,  Proof  and  Variance,  840 

II.  MONEY  PAID,  840 

A.  Declaration,  Complaint  or  Petition,  840 

B.  Pica  or  Answer,  841 

C.  Issues,  Proof  and  Variance,  841 

III.  MONEY  HAD  AND  RECEIVED,  842 

A.  When  Action  Will  Lie,  842 

B.  Parties,  842 

C.  Declaration,  Complaint  or  Petition,  842 

D.  Plea  or  Answer,  844 

E.  Issues,  Proof  and  Variance,  844 

CROSS-REFERENCES: 

Account  and  Accounting;  Implied  and  Express  Agreements; 

Assumpsit ;  Mistake ; 

Work  and  Labor, 

For  forms,  see  9  Standard  Proc.  830,  et  seq.,  and  the  notes  to  this 
article. 

For  other  references  and  cross-references,  see  the  index  to  this 
work  and  the  cros.s-refcrences  throughout  this  article, 

I.  MONEY  LENT.^  —  A,  Declaration,  Complaint  or  Petition.' 
A  cause  ol"  uctiun  for  money  lent  is  generally  held  sufficient  if  it  is 
pleaded  in  the  form  of  the  common  counts.^     The  complaint  in  an 

1.  As  to  when  action  for  money  |  N.  Y. — Cudlipp  v.  Whipple,  4  Duer  610, 
lent    will    lie,    sec    3    Standard    Proc.  •  1  Abb.  Pr.   106;   Citizens'  Central   Nat. 


203. 

2,  See  generally  the  title  "Declara- 
tion and  Complaint. ' ' 

3.  Ariz. — Stansfield  v.  Dunne,  16 
Ariz.  15H,  141  Pac.  736.  Cal.— Pleas- 
ant r.  Samuels,  114  Cal.  .34,  4.^)  Par.  908. 


Bank  r.  Munn,  115  Ai)p.  Div.  471,  101 
N.  Y.  Supp.  435;  Pringle  r.  Mulholland, 
116  N.  Y.  Supp.  572.  W.  Va.— Ilix  v. 
Scott,  94  S.  E.  399. 

See    .1    Standard    Proc.    215^     and     6 
Standard  Proc.  667. 


Nev.— William.s  v.  Glasgow,  1  Nev.  533.        [a]     The   essential   allegations   of   a 
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action  for  money  lent  should  allege  that  money  was  loaned  to  the  de- 
fendant at  his  special  request,*  and  that  he  promised  to  repay  it,' 
or  allege  facts  from  which  such  a  promise  will  be  implied.^  But 
it  is  not  necessary  to  use  the  precise  word  "loan"  to  characterize 
the  transaction  between  the  parties, '^  or  to  state  the  time  the  loan 
was  made  f  nor  is  it  necessary  to  allege  a  promise  to  repay  at  any 
specific  date.^  Nonpayment  must  either  be  specifically  averred, ^*^  or 
such  facts  must  be  alleged  that  the  law  implies  that  the  amount  is 
unpaid."  A  person  who  becomes  the  purchaser  of  a  bill  of  exchange 
drai^^n  by  the  defendant,  must,  in  order  to  maintain  an  action  as  for 
money  loaned,   allege   that  he   cancelled  the  bill   after  paying  it.^^ 


complaint  to  recover  money  loaned  are 
(1)  the  loan,  (2)  the  promise  to  repay, 
and  (3)  non-payment.  Wallach  v.  Dry- 
foos,  140  App.  Div.  438,  125  N.  Y. 
Supp.  305;  Citizens  Central  Nat.  Bank 
V.  Munn,  115  App.  Div.  471,  101  N.  Y. 
Supp.   435. 

[b]  Complaints  Held  Sufficient. 
Mass. — Burr  v.  Joy,  151  Mass.  295,  23 
N.  E.  S3S.  Minn. — Farrington  v.  Far- 
rington,  117  Minn.  272,  135  N.  W.  815, 
complaint  held  to  state  cause  of  action 
for  money  loaned,  and  not  for  money 
had  and  received.  Mont. — Cassidy  v. 
Siemens,  41  Mont.  426,  109  Pac.  976. 
Neb. — Simmons  t'.  Simmons,  95  Neb. 
607,  146   N.   W.   951. 

[c]  A  complaint  is  sufficient  which 
alleges  in  substance  that  the  defend- 
ant is  indebted  to  the  plaintiff  in  the 
sum  of  $826.25  for  money  loaned  and 
advanced  to  defendant  on  the  19th  day 
of  June,  1894,  at  his  special  instance 
and  request;  tliat  the  defendant  agreed 
to  repay  said  sum  of  money  to  plain- 
tiff; that  the  same  with  interest  there- 
on is  due  and  remains  wholly  unpaid; 
that  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant 
payment  for  said  amount  which  was 
refused.  Lemmon  v.  Reed,  14  Ind. 
App.   655,  43  N.  E.  454. 

4.  Ind. — Lemmon  v.  Reed,  14  Ind. 
App.  655,^43  N.  E.  454.  Ky.— Gahren, 
Dodge  &  Maltby  i\  Farmers'  Bank,  156 
Ky.  717,  161  S.  W.  1127.  Nev.— Wil- 
liams V.  Glasgow,  1  Nev.  533.  N.  Y. 
Wallach  v.  Dryfoos,  140  App.  Div.  438, 
125  N.  Y.  Supp.  305;  Citizens'  Central 
Nat.  Bank  r.  Munn,  115  App.  Div.  471, 
101  N.  Y.  Supp.  435.    ■ 

[a]  Where  there  were  a  number  of 
loans  made,  the  amount  of  each  sep- 
arate loan  need  not  be  stated  unless 
a  bill  of  particulars  is  demanded.  See 
3  Standard  Proc.  209,  and  the  follow- 


ing cases:  Ariz. — Stansfield  v.  Dunne, 
16  Ariz.  153,  141  Pac.  736,  motion  to 
make  more  definite  and  certain  not 
proper  remedy.  Cal. — Pleasant  v.  Sam- 
uels, 114  Cal.  34,  45  Pac.  998.  demurrer 
not  proper  remedy.  Conn. — Dean  v. 
Mann,  28  Conn,  352.  N.  Y.— Cudlipp 
V.  Whipple  4  Duer  610,  1  Abb.  Prac. 
106. 

5.  Wallach  v.  Dryfoos,  140  App.  Div. 
438,  125  N.  Y.  Supp.  305;  Kitchen  v. 
Holmes,  42  Ore.  252,  70  Pac.  830,  lack 
of  averment  cured  by  verdict  for  plain- 
tiff. 

6.  De  Cordova  v.  Sanville,  165  App, 
Div.  128,  150  N.  Y.  Supp.  709.  See 
3  Standard  Proc.  210,  note  9. 

As  to  sufficiency  of  common  count, 
see  supra,   this   section. 

7.  De  Cordova  r\  Sanville,  165  App. 
Div.  128,  150  N.  Y.  Supp.  709. 

8.  Stansfield  v.  Dunne,  16  Ariz.  153, 
141  Pac.  736;  Baxter  v.  Pain-e,  16  Gray 
(Mass.)  273,  allegation  of  time  is  sur- 
plusage. And  see  Raible  v.  Schall,  5 
Wkly.  N.  Cas.  (Pa.)  149,  wherein  the 
court  refused  judgment  on  an  affidavit 
of  loan  stating  the  terms  of  the  loan 
and  the  dates  thereof,  saying  that  "a 
judgment  on  this  claim  filed  would  be 
no  bar  to  a  suit  for  loans  averred  to 
have  been  made  on  different  dates." 

9.  Wallach  v.  Dryfoos,  140  App.  Div. 
438,  125  N.  Y.  Supp.  305. 

10.  Wallach  v.  Drvfoos,  140  App. 
Div.  438,  125  N.  Y.  Sujpp.  305;  Citizens' 
Central  Nat.  Bank  v.  Munn,  115  App. 
Div.  471,  101  N.  Y.  Supp.  435. 

11.  Cal. — Samuels  v.  Larrimore,  11 
Cal.  App.  337,  104  Pac.  1001.  Ind. 
Wagoner  v.  Wilson,  108  Ind.  210,  8 
N.  E.  925.  N.  Y.— Wallach  v.  Dry- 
foos, 140  App.  Div.  438,  125  N.  Y.  Supp, 
305. 

12.  Lambert  v.  Slade,   3    Cal.    330, 
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Amendraent.i3  —  In  a  proper  ease,  the  court  ^vill  peniiit  the  amend- 
ment of  the  pleadings  to  conform  to  the  proof.^* 

B.  Plea  or  Answer,  —  The  pleas  or  answer  are  governed  by  the 
general  rules  elsewhere  treated. ^° 

C.  Issues,  Proof  and  Variance.  —  The  pleading  and  proof  must 
correspond,  in  aceoi'danee  with  general  rules  elsewhere  treated.^"  A 
complaint  for  money  loaned  is  variant  from  proof  showing  that 
money  was  paid  out  for  defendant,  under  circumstances  not  amounting 
to  a  loan.^^ 

II.  MONEY  PAID.'s  —  A.  Declaration,  Complaint  or  Peti- 
tion,^"—  A  complaint  for  money  paid  is  sufficient,  if  framed  substan- 
tially as  a  count  in  indebitatus  assumpsit  at  common  law,-*'  Such  a 
complaint  for  money  paid  out  for  defendant's  use  should  directly 


otherwise  his  action  should  be  on  the 
bill  as  an  existing  obligation. 

13.  See  generally  the  titles  "Amend- 
ments and  Jeofaiis;"  "New  Cause  of 
Action  or  Defense." 

14.  Mulhall  V.  Mulhall,  3  Okla.  304, 
41   Pac.   109. 

15.  See  generally  3  Standard  Prog. 
212,  and  the  titles  "Answers;"  "De- 
nials;" "Pleas;"  and  other  titles  deal- 
ing with  jiarticulnr  kinds  of  pleas,  such 
as  "Abatement,  Pleas  of;"  "Confes- 
sion and  Avoidance,"  etc. 

Right  to  bill  of  particulars  before 
pleading  to  merits,  see  3  Staxd.\kd 
Pboc.  200. 

[a]  As  to  affidavits  of  defense,  see 
the  title  "Affidarits  of  Merits  and  De- 
fense," and  the  following:  Knight  r. 
Somerton  Hills  Cemetery,  205  Pa.  552, 
55  Atl.  535;  Williams  v.  Berkes,  32  Pa, 
Super.   2fifi. 

fb]  Illegality.— If  the  defendant 
wishes  to  rely  upon  the  defense  that 
the  money  borrowed  was  used  for  an 
unlawful  purpose,  he  must  specially 
plead  it.  Edman  v.  Charleston  State 
Bank,  101  111.  App.  83;  De  Bautte  v. 
Curiel,  2  Misc.  170,  21  N.  Y.  Supp.  617, 
49  N.  Y.  St.  622.  See  generally  the 
title   "Illegality,  How  Pleaded." 

[c]  A  defense  resting  on  the  ground 
of  negli!?ence  in  the  management  of 
collateral  given  to  secure  the  r(>pay- 
inent  of  the  money  borrowed  must  be 
specially  alleged  to  be  available  to 
defendant  in  an  action  for  money 
loaned.  Simcs  r.  Zane,  1  Phila.  (Pa.) 
501. 

16.  See  genernlly  the  title  "Vari- 
ance and  Failure  oif  Proof." 

As  to  what  may  be  shown  in  evi- 
dence in  action  for  money  loaned,  see 
8  Encv.  of  Ev.  618. 
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[a]  No  variance  results  between  a 
count  for  money  lent  and  proof  show- 
ing that  the  note  introduced  was  made 
by  one  of  two  partners,  in  the  name 
of  the  firm,  although  the  fact  of  part- 
nership is  not  alleged.  Mack  v.  Spen- 
cer, 4   Wend.   (N.  Y.)   411. 

[b]  Variance  From  Bill  of  Par- 
ticulars.— A  variance  of  a  few  days 
between  the  dates  named  in  the  bill 
of  particulars  as  the  time  of  making 
the  loan  and  the  dates  as  given  in  evi- 
dence is  immaterial  where  no  claim 
of  surprise  is  made.  Bennett  r.  Maurice, 
162  Mich.  254,  127  N,  W.  367.  See  4 
Standard  Proc.  402. 

17.  Cummings  r.  Long,  25  Minn.  337. 

18.  As  to  when  action  for  money 
paid  will  lie,  see  3  Standard  Proc. 
202, 

19.  See  generally  the  title  "Dec- 
laration and  Complaint." 

[a]  Complaints  held  sufficient,  see 
the  fdlldwiiig  cases:  Ark. — Donaghey  r. 
Williams,  123  Ark.  411,  185  S.  \V.  778. 
Cal.— Kraner  v.  Halsey,  82  Cal.  209,  22 
Pac.  1137;  Do  Wilt  r.  Porter,  13  Cal. 
171;  Bakersfield  &  Ventura  R.  Co.  v. 
Fairbanks,  Morse  &  Co.,  20  Cal.  App. 
412,  129  Pac.  610.  Conn. — Beers  v. 
Botsford,  3  Day  159.  Ind.— Lupton  v. 
Nichols,  28  Ind.  App.  539,  (i.'?  N.  E. 
477.  Mo. — Drummond  Realty  &  Inv. 
Co.  r.  Thonii)Son  Tr.  Co.,  178  S.  v,. 
479.  N.  Y.— Babcock  v.  Anson,  122 
App.  Div.  73,  106  N".  Y.  Sui)p.  642; 
Schepeler  r.  Eisner,  3  Daly  11.  S.  D. 
Minder  &  .Torgenson  Land  Co.  r.  BruB- 
tuen,  29  S.  D.  562,  137  N.  W.  282; 
Minder  &  .Torgenson  Land  Co.  r.  Brus- 
tuen,  26  S.   D.   38,   127   N.  W.   546. 

20.  Campbell  r.  Shiland,  14  Colo. 
491,  23  Pac.  324.  See  3  Standard  Proc. 
215,  and  G  Standard  Proc.  667. 
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allege  that  it  was  paid  at  his  special  instance,^^  and  for  his  use  and 
benefit,"  but  the  date  such  money  was  paid  need  not  be  alleged. -^ 
A  promise  to  repay  need  not  be  specially  pleaded,  where  the  law,  on 
the  facts  stated,  implies  a  promise  to  repay.'-*  The  defendant  may 
demand  a  bill  of  particulars  to  aid  him  in  pleading  to  the  complaint. ^° 
Amendment.26  —  The  court  may,  in  a  proper  case,  permit  the  plead- 
ings to  be  amended  to  conform  to  the  proof.^^  An  informal  pleading 
for  money  had  and  received  may,  at  the  discretion  of  the  court,  be 
amended  into  a  count  for  moneys  paid.^^ 

B,  PLKA  OR  Answer.  —  Pleas  and  answers  are  governed  by  general 
rules  elsewhere  treated.^^ 

C.  Issues,  Proof  and  Variance.^"  —  Issues  and  variance  are  gov- 
erned by  general  rules  discussed  elsewhere.^^  No  material  variance 
will  result  if  the  allegation  that  the  money  was  paid  out  on  a  certain 
date  is  not  proved  as  alleged.^^  A  complaint  for  money  paid,  based 
upon  an  implied  promise  to  repay,  is  not  materially  variant  from 
proof  showing  an  express  promise  to  repay.^^  A  count  for  money 
paid  is  supported  by  proof  of  the  giving  of  a  negotiable  bill  for  a 
prior  debt."*  But  an  action  for  money  paid  is  not  supported  by  proof 
of  a  voluntary  payment,  even  though  for  defendant's  use,^^  nor  by 


21.  Ala. — Wharton  v.  Frauks,  9  Port. 
232.  Ind. — ^Wilson  v.  Kelly,  58  Ind. 
586.  Mass. — Massachusetts  Mut.  Life 
Ins.  Co.  V.  Green,  185  Mass.  306,  70 
N.  E.  202;  Mansfield  v.  Edwards,  136 
Mass.  15,  49  Am.  Rep.  1.  Mich. — Brown 
V.  McHugh,  35  Mich.  50,  allegation  held 
sufficient  in  absence  of  showing  that 
defendant  was  misled.  Nev. — Huguet 
V.  Owen,  1  Nev.  464.  N.  Y. — Buell  v. 
Johnstown,  47  App.  Div.  627,  61  N.  Y. 
Supp.  1060.  N.  0.— Taylor  v.  Gotten, 
28  N.  C.  69.  Okla.-^Fox  v.  Easter,  10 
Okla.  527,  62  Pac.  283. 

[a]  Allegation  by  Implication  Suffi- 
cient.— An  allegation  of  indebtedness 
"for  money  paid"  is  sufficient  to  im- 
ply that  it  is  for  ' '  money  paid  at  the 
special  instance  and  request  of  the  de- 
fendant." Cape  Elizabeth  v.  Lombard, 
70  Me.  396. 

22.  Nev. — Huguet  v.  Owen,  1  Nev. 
464.  N,  Y. — Murrav  v.  Estes,  19  App. 
Div.  209,  45  N.  Y.  Supp.  1002,  sufficient 
if  facts  alleged  require  the  inference 
that  the  payment  was  so  made.  Okla. 
Fox  V.  Easter,  10  Okla.  527,  62  Pac. 
283. 

[a]  Aider  by  Verdict  or  Finding. 
A  failure  to  allege  that  the  money 
paid  was  for  the  use  or  on  account  of 
the  defendant  is  cured  by  the  finding 
of  the  court  for  the  plaintiff.  Wilson 
V.  Kelly,  58  Ind.  586.  See  generally 
the  title  "Pleading." 


23.  Searing  i'.  Butler,  69   111.  575. 

24.  Cal. — Kraner  v.  Halsey,  82  Cal. 
209,  22  Pac.  1137.  Ind.— Ashton  v. 
Shepherd,  120  Ind.  69,  22  N.  E.  98. 
Neb. — Ball  v.  Beaumont,  59  Neb.  631, 
81   N.  W.  858. 

25.  See  generally  the  title  "Bills  of 
Particulars. ' ' 

26.  See  generally  the  titles  "Amend- 
ments and  Jeofails;"  "New  Cause  of 
Action  or  Defense." 

27.  Ashton  v.  Shepherd,  120  Ind. 
69,  22  N.  E.  98. 

28.  Foster  v.  Gordon,  96  Minn.  142, 
104  N.    W.  765. 

29.  See  generally  3  Standard  Proc. 
212,  and  the  titles  "Answers;"  "De- 
nials;" "Pleas,"  and  other  titles  deal- 
ing with  particular  kinds  of  pleas,  such 
as  "Abatement,  Pleas  of;"  "Confes- 
sion and  Avoidance,"   etc. 

SO.  See  generally  11  Standard  Proc. 
1036. 

31.  See  generally  the  titles  "De- 
nials;" "Variance  and  Failure  of 
Proof. ' ' 

32.  Searing  v.  Butler,  69  111.  575. 

33.  Ashton  v.  Shepherd,  120  Ind.  69, 
22   N.   E.   98. 

34.  Cornwall  v.  Gould,  4  Pic^. 
(Mass.)  444;  Witherby  v.  Mann,  11 
Johns.  (N.  Y.)  518;  Gumming  v.  Hack- 
ley,  8  Johns.   (N.  Y.)   202. 

35.  Mansfield  v.  Edwards,  136  Mass. 
15,    49    Am.    Eep.    1;    Inhab.    of    South 
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proof  showinfr  \ho  h'w'w.'j:  of  a  boii.l,'"  or  property." 
III.     MONEY    HAD    AND    RECEIVED.'^  —  A.     When    Action 

WiT.r.  JjiE. As  the  action  of  assumpsit  for  money  had  and  received 

will  lie  onlv  where  the  defendant  has  money,  or  property  which  has 
been  converted  into  monev,  and  which  he  in  equity  and  good  con- 
science should  return  to  the  plaintiff,=^^  it  is  not  a  proper  remedy 
where  the  property  wrongfully  taken  has  been  consumed  by  the  de- 
fendant.'"' .     J  .  J 

B.  Parties. The  parties  to  the  action  are  determined  m  accord- 
ance with  principles  elsewhere  treated." 

C.  Declaration,  Complaint  or  Petition.*^' —  A  complaint  for 
monev  had  and  received  is  generally  sufficient,  even  under  the  re- 
formed system  of  procedure,  if  it  is  pleaded  in  the  form  of  the  com- 
mon counts."  although  in  some  jurisdictions  such  mode  of  pleading 


Seituate  r.  Inhab.  of  Hanover,  9  Gray 
(Mass.)  420;  Johnston  v.  Consumers' 
Gas  Co.,  23  Ont.  App.  (Can.)  566. 

36.  Mass. — 'Cornwall  v.  Gould,  4 
Pick.  444.  N.  Y.— Witherby  r.  Mann, 
n  Johns.  518;  Cuniminp;  r.  Hacklcy, 
8  Johns.  202.  Pa.— Docbler  r.  Fisher, 
14  Serg.  &  R.  179;  Morrison  r.  Berkey, 
7  Serg.  &  R.  238.  Eng.— Taylor  v. 
Higgins,  3  East  169,  102  Eng.  Reprint 
562. 

But  compare  Jones  v.  Cooke,  14  N.  C 
112,  wherein  the  bond  given  was 
treated  as  cash  by  a  third  person  who 
credited  defendant's  account  for  the 
amount  nanicd  therein. 

37.  Docbler  ?•.  Fisher,  14  Serg.  &  R. 
(Pa.)  179;  Morrison  r.  Berkey,  7  Serg. 
&   R.    (Pa.)    23S. 

38.  As  to  right  to  waive  a  tort  and 
obtain  relief  by  an  action  for  money 
had  and  received,  see  3  Standard  Proc. 
198,  et  seq.,  and  10  Sta.n'dard  Proc. 
38,  50. 

39.  See  3  Standard  Proc.  198,  202; 
10  Standard  Proc.  38,  50. 

40.  Kirkpatrick  Hdw.  Co.  V.  Ham- 
let  (Ga.  App.),  9:5  S.  E.  226. 

41.  Poc  tlio  title  "Parties." 
Joinder  of  several  persons  to  whom 

money  was  paid,  .see  1 1  Standard  Proc. 
977. 

fa]  An  equitable  title  holder  of  a 
crop  mortgage  may  maintain  an  action 
for  money  had  and  received  against  a 
junior  lienor  who  collected  the  pro- 
ceeds of  the  crop,  Roy  i\  Greil  (Ala. 
App.),   77   So.   64. 

42.  See  generally  the  title  "Dec- 
laration   and    Complaint." 

fa]  Complaints  held  sufficient,  see 
the  following  cases:  U.  S.— Yonkerman 
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Co.  r.  Fuller's  Advertising  Agency,  135 
Fed.  613.  Ark.— Claxton  v.  Kay,  101 
Ark.  350,  142  S.  W.  517,  Ann.  Cas. 
1913E,  972;  Ball  V.  Fulton,  31  Ark. 
379.  Colo.— Burgess  r.  Warr,  53  Colo. 
228,  124  Pac.  .344.  Conn.— Hurd  r. 
Hall,  1  Root  372;  Lawrence  r.  Clark, 
1  Root  348.  Ind. — Koons  v.  William- 
son, 90  Ind.  599.  Md.— Littleton  r. 
Wells  &  McComas  Council,  98  Md.  45.'?, 
56  Atl.  798.  Minn.— Vetter  r.  Sandbo, 
114  Minn.  144,  130  N.  \V.  450;  Spotts- 
wood  r.  Herrick,  22  Minn.  .548,  held 
sufficient  as  against  a  demurrer.  Mo. 
Central  Mfg.  Co.  V.  Montgomery,  144 
Mo.  App.  494,  129  S.  W.  460;  York  r. 
Farmers'  Bank,  105  Mo.  App.  127,  79 
S.  W.  968.  N.  Y.— Reed  r.  Havward, 
82  App.  Div.  416,  81  N.  Y.  Supp.  608; 
Libman  r.  Cohen,  69  Misc.  312,  125 
N.  Y.  Supp.  488;  Villias  r.  Stern,  24 
Misc.  380,  53  N.  Y.  Supp.  267;  Prout 
r.  Chisolm,  89  Hun  108,  34  N.  Y.  Supp. 
1066,  68  N.  Y.  St.  829;  Hodge  r.  Drake, 
60  Hun  577,  14  N.  Y.  Supp.  355.  37 
N.  Y.  St.  933;  People  r.  Tweed,  5  Hun 
353.  N.  C— Womack  v.  Carter,  160  N. 
C.  286,  75  S.  E.  1102.  Okla.— Martin^ 
dale  r.  Shaha  (Okla.),  151  Pac.  1019. 
Pa. — National  IMetal  Edge  Box  Co.  v. 
.American  Metal  Edge  Box  Co.,  246  Pa. 
78,  92  Atl.  42.  S,  D.— Knott  r.  Kirbv, 
10  S.  D.  30,  71   N.   VV.  138. 

43.  TJ.  S.— Yonkerman  Co.  v.  Ful- 
ler's Advertising  Agency,  135  Fed. 
613.  Cal.— Pike  r.  Zadig,  171  Cal.  273, 
152  Pac.  923;  McDonald  r.  Pacific 
Debenture  Co.,  146  Cal.  667,  80  Pac. 
1090:  Minor  r.  Baldridge.  123  Cal.  187, 
55  Pac.  783;  Barrero  r.  Somps.  113  (Jal. 
97,  45  Pac.  177,  572;  Quimby  r.  Lyon, 
63   Cal.   394;    Miller  v.   Abrahamson,   9 


MONEY  COUNTS 


843 


is  held  to  be  inconsistent  with  the  theory  of  the  code.'**  The  com- 
''plaint  should  contain  an  allegation  that  the  defendant  is  indebted  to 
the  plaintiff  for  money  had  and  received  to  the  plaintiff's  use.*' 
An  allegation  of  an  express  promise  to  repay  the  money**^  or  facts 
from  which  an  implied  promise  can  be  presumed,*^  seems  to  be  re- 
quired in  some  cases,  but  this  is  not  necessary  in  a  common  count 
at  common  law.*^  It  must  be  alleged  that  the  defendant  has  failed 
to  pay  the  money.*^    A  demand  or  request  of  the  defendant  that  he 


Cal.  App.  396,  99  Pac.  534;  Tox  v. 
Monahau,  8  Cal.  App.  707,  97  Pac.  765. 
Colo. — Reyer  v.  Blaisdell,  26  Colo.  App. 
387,  143  Pac.  385.  Ind.— Terrell  v. 
Butterfield,  92  Ind.  1;  Reister  v.  Brun- 
ing,  47  Ind.  App.  570,  94  N.  E.  1019. 
Minn. — ^Todd  v.  Bettingen,  109  Minn. 
493,  124  N.  W.  443.  Mo.— Richardson 
r.  Moffit-West  Drug  Co.,  92  Mo.  App. 
515,  69  S.  W.  398.  N.  Y.— American 
Nat.  Bank  v.  Wheelock,  13  Jones  &  S. 
205.  Wis. — Burke  i'.  Milwaukee,  L.  S. 
&  W.  Ry.  Co.,  83  Wis.  410,  53  N.  W. 
692;  Potter  v.  Van  Norman,  73  Wis. 
339,  41  N.  W.  524;  Grannis  v.  Hooker, 
29   Wis.  65. 

See  3  Standard  Pkoc.  215,  and  6 
Standard   Proc.   667. 

[a]  Where  explanatory  facts  are 
stated,  it  is  not  sufficient  to  allege 
them  in  the  form  of  legal  conclusions. 
Booth  V.  Board  of  Commissioners,  84 
Ind.  428,  wherein  the  general  aver- 
ment that  the  defendant  was  indebted 
to  the  plaintiff  in  a  certain  sum  for 
money  had  and  received  was  controlled 
by  another  statement  alleging  that  the 
money  was  paid  under  a  void  order  of 
allowance,  and  the  court  held  that  the 
plaintiff  must  state  the  facts  showing 
such  order  to  be  void,  and  not  merely 
a  conclusion  of  law,  as  his  right  to 
recover  depended  upon  the  invalidity 
of  the  order. 

44.  Keene  v.  Eldriedge,  47  Ore.  179, 
82  Pac.  803;  Buchanan  v.  Beck,  15  Ore. 
563,  16  Pac.  422;  Bowen  v.  Emmerson, 
3  Ore.  452. 

45.  Cal. — Dunham  v.  McDonald  (Cal. 
App.),  168  Pac.  1063;  Fox  v.  Monahan, 
8  Cal.  App.  707,  97  Pac.  765.  Ind. 
Alexander  v.  Gaar,  15  Ind.  89.  Md. 
Pearce  v.  Watkins,  68  Md.  534,  13  Atl. 
376.  N.  J. — Brannin  v.  Voorhees,  14 
N.  J.  L,  590;  Hutchinson  v.  Targee, 
14  N.  J.  L.  386.  N.  Y.— Hall  v.  Pru- 
dential Ins.  Co.,  72  Misc.  525,  130  N. 
Y.  Supp.  355;  American  Nat.  Bank  v. 
Wheelock,  13  Jones  &  S.  205.  Ore. 
Henderson  v.  Backus,  56  Ore.  550,  109 


Pac.  577;  Waite  v.  Willis,  42  Ore.  288, 
70  Pac.  1034;  First  National  Bank  v. 
Hovey,  34  Ore.   162,   55  Pac.  535. 

[a]  Aider  by  Verdict.— A  declara- 
tion that  defendant  was  indebted  to 
plaintiff  for  money  had  and  received 
without  stating  "to  plaintiff's  use"  is 
good  after  verdict.  Judson  v.  Eslava, 
Minor    (Ala.)    2. 

46.  Stemmler  v.  Alsdorf,  167  App. 
Div.  663,  153  N.  Y.  Supp.  8;  Wilson 
V.  Sutton,  25  Pa.  Co.  Ct.  29. 

47.  Ala.— Hudson  v.  Scott,  125  Ala. 
172,  28  So.  91.  Ark.— Ball  v.  Fulton, 
31  Ark.  379.  Colo.— Mumford  v. 
Wright,  12  Colo.  App.  214,  55  Pac.  744. 
Conn.— Cobb  v.  Charter,  32  Conn.  358, 
87  Am.  Dec.  178.  Ind. — Boos  v.  Lang, 
163  Ind.  445,  71  N.  E.  120.  Mo. 
Wbitecotton  r.  Wilson  (Mo.  App.),  197 
S.  W.  168;  Jennemann  v.  Bucher,  186 
Mo.  App.  179,  171  S.  W.  613;  Wilson 
r.  Duffy,  158  Mo.  App.  509,  138  S.  W. 
918;  Richardson  v.  Moffit-West  Drug 
Co.,  92  Mo.  App.  515,  69  S.  W.  398. 
N.  Y.— Stemmler  v.  Alsdorf,  167  App. 
Div.  663,  153  N.  Y.  Supp.  8.  Ore. 
Keene  v.  Eldriedge,  47  Ore.  179,  82 
Pac.  803;  Waite  v.  Willis,  42  Ore.  288, 
70  Pac.  1034;  Stewart  v.  Phy,  11  Ore. 
335,  3   Pac.  443. 

[a]  A  formal  pleading  of  a  promise 
to  pay  may  be  treated  as  surplusage 
where  the  facts  stated  are  sufficient  to 
fix  an  obligation  upon  the  defendants 
to  pay.     Ball  v.  Fulton,  31  Ark.  379. 

[b]  Cashing  of  Check.— An  action 
to  recover  for  money  had  and  received 
alleging  that  the  defendant  had  re- 
ceived from  the  plaintiff  a  "check  for 
$500,"  is  insufficient  without  an  al- 
legation that  the  defendant  received 
the  money  on  the  check.  Plunkett  v. 
Hamnett,   36    Pa.    Super.    590. 

48.  See  1  Chitty's  Pleading  (16th 
Am.  ed.)  362,  and  the  cases  supra, 
note  3. 

49.  London  &  L.  Fire  Ins.  Co.  v. 
Liebes,    105    Cal.    203,    38     Pac.     691; 
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repay  the  money  is  not  essential  to  tlie  sufficiency  of  the  complaint,'" 
unless  the  averments  of  the  complaint  show  a  relation  of  trust,  bail- 
ment or  agency  between  the  plaintiff  and  the  defendant,  in  which 
event,  the  mnkintr  of  a  demand  must  be  averred,^^  and  a  demand 
should  be  made  before  suit  where  the  debtor  does  not  know  and  under 
the  circumstances  is  excused  from  incpiiring  to  ascertain  the  fact  tliat 
he  is  indebted  to  the  plaintiff.'^ 

D.  Plea  or  Answer.  —  The  pleas  or  answer  are  governed  by  the 
general  rules  elsewhere  treated.'*^  If  the  complaint  is  in  the  form 
of  the  common  count  for  money  had  and  received,  the  defendant  is 
not  required  to  deny  the  allegations  in  any  more  specific  language 
than  that  set  forth  in  the  complaint.'** 

E.  Issues,  Proof  and  VAUiANfE.^^  —  Issues  and  variance  are  gov- 
erned by  the  general  rules  treated  elsewhere.^"  Under  the  general 
issue  the  defendant,  in  an  action  of  assumpsit  for  money  had  and 
received,  may  rely  upon  any  ground  of  defense  that  may  show  he 
was  not  bound  to  pay.°^  A  complaint  for  money  had  and  received 
is  not  supported  by  proof  showing  that  property  and  not  money  was 
received. ^"^  unless  such  property  was  treated  as  money  by  the  defend- 
ant,^" nor  by  proof  of  a  loan  of  money.*^"  A  common  count  for  money 
had  and  received  is  supported  by  proof  that  the  defendant  received 
money  under  a  contract  for  maintenance  and  support  and  a  breach 
of  such  contract.*'^  A  claim  of  indebtedness  to  plaintiffs  jointly  is 
not  supported  by  proof  of  indebtedness  to  one  only.*^^ 


People's   Blflp.   Loan    &    Sav.    Assn.   v. 
Reynolds   (Ind.   App.),  45   N.  E.  522. 

50.  Cal. — Quimby  t'.  Lyon,  63  Cal. 
3f»4;  Dunham  r.  McDonald  (Cal.  App.), 
16S  Pac.  106.3.  Ind.— Field  v.  Brown, 
146  Tnd.  293,  45  N.  E.  464;  Terrell  v. 
Butterfield,  92  Tnd.  1;  Reister  v.  Brun- 
inp,  47  Tnd.  App.  570,  94  N.  E.  1019; 
Warden  r.  Nolan,  10  Ind.  App.  .334,  37 
N.  E.  821.  S.  C— Beadenbaugh  r. 
Cooper,   13   Rich.  L.   42. 

51.  CaJ.— Reina  r.  Cross,  6  Cal.  29, 
31.  Ind. — Reister  r.  Bruningj,  47  Tnd. 
App.  570,  94  N.  E.  1019.  Mont.— An- 
derson V.  Ilulmne,  5  Mont.  295,  5  Pac. 
865. 

52.  Dunham  v.  McDonald  (Cal. 
App.),  168  Pac.  1063. 

53.  See  3  Stand.xrd  Proc.  212,  and 
the  titles  "Answers;"  "Denials;" 
"Pleas;"  and  other  titles  dealing  with 
particular  ])loas,  such  as  "Abatement. 
Pleas  of;"  "Confession  and  Avoid- 
ance." 

54.  McDonald  r.  Pacific  Debenture 
Co.,  146  Cal.  667,  80  Pac.  1090. 
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55.  See  generally  11  Standard  Proc. 
1036. 

56.  See  the  titles  "Denials;"  "Var- 
iance and  Failure  of  Proof." 

As  to  right  to  recover  as  for  money 
had  and  received  where  special  or  ex- 
press contract  alleged,  see  11  Standard 
Proc.  1041. 

57.  See  generally  3  Standard  Proc. 
212;  7  Standard  Proc.  66;  and  Crom- 
well r.  Chanee  Marine  Const.  Co.  (Md.), 
101    Atl.  623. 

58.  Conn. — Shepard  r.  Palmer,  6 
Conn.  9.').  Ky. — Lucket  r.  Bohannon, 
3  Bibb  378.  Pa.— Doebler  r.  Fisher,  14 
Serg.   &  R.  179. 

59.  Gordon  v.  Camp,  2  Fla.  422 
(bank  notes);  Duncan  r.  Holder,  15 
N.  M.  323,  107  Pac.  685,  promissory 
notes. 

60.  Scarborough  r.  Blackman,  108 
Ala.  6,16,  18  So.  735. 

61.  Rix  V.  Scott  (W.  Va.),  94  S.  E. 
399. 

62.  Pickering  v.  De  Rochemont,  45 
N.  H,  67. 
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MONEY  HAD  AND  RECEIVED.  -  See  Assumpsit;  Money  Counts. 


MONEY  LENT.  —  See  Money  Counts. 


MONEY  PAID.  —  See  Money  Counts. 


MONEY  PAID  INTO  COURT.  —  See  Deposit  in  Court. 
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I.  CIVIL  ACTIONS  AND  PROCEEDINGS,  846 

A.  Injunction,  8-46 

1.  Generally,  846 

2.  Vnder  the  Federal  Anti-Trust  Act,  848 

B.  Actions  for  Damages,  848 

1.  Generally,  848 

2.  Nature  of  Action,  849 

3.  Declaration  or  Complaint,  849 

4.  Province  of  Court  and  Jury,  851 

C.  Actions  for  Recovery  of  Statutory  Penalty,  851 

D.  Proceedings  To  Oust  Corporations,  851 

II.  CRIMINAL  PROSECUTIONS,  852 

CROSS-REFERENCES: 

Labor  Unions;  Conspiracy, 

Restraint  of  Trade. 

For  other  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  CIVIL  ACTIONS  AND  PROCEEDINGS. —  A.  Injunction. 
1.  Generally.  —  The  violation  of  statutes  proliil)iting  monopolies  may 
be  enjoined  in  equity  by  a  suit  brought  in  the  name  of  the  people,-^ 
and  under  some  statutes  private  persons  whose  property  interests  are 
endangered  by  an  unlawful  combination  tending  to  promote  a  monopoly 
may  likewise  maintain  a  suit  in  equity  for  an  injunction.-    Accord- 


1.  U.  S.— United  States  v.  Great 
Lakes,  etc.  Co..  217  Fed.  656;  Irving 
V.  Neal,  209  Fed.  471;  United  States 
V.  Jellico  Mt.  C.  &  C.  Co.,  46  Fed.  432, 
12  L.  R.  A.  7.53.  Ga.— Georgia  Trust 
Co.  V.  State,  lOf)  Ga.  7.'?6,  35  S.  E.  323, 
4.8  L.  R.  A.  .520.  lU.— People  r.  Aachen 
&  Munich  Fire  Ins.  Co.,  126  111.  App 
636.  La. — State  r.  American  Sugar 
H.  Co.,  138  La.  1005,  71  So.  137. 
Mass.  —  Com.     r.     North     Shore,     etc. 
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Co.,  220  Mass.  55,  107  N.  E.  402.  Miss. 
Retail  Lumber  Dealers'  Assn.  v.  State, 
95  Miss.  337,  48  So.  1021,  35  L.  R.  A. 
(N.  S.)  1054.  Mo.— State  ex  rcl.  Had- 
Icy  I".  Kansas  City  L.  S.  Exch.,  211 
Mo.  181,  109  S.  W.  675.  Ohio.— State 
r.  Buckeve  P.  Line  Co.,  61  Ohio  St. 
520,  56  N.  E.  464.  Pa.— Tibby  Bros. 
Glass  Co.  V.  Pennsylvania  R.  Co.,  219 
Pa.  430,  68  Atl.  975. 

2.    Ga. — Employing    Printers'     Club 
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incrly,  a  stockholder  of  a  oorporation  is  entitled  to  an  injunction  to 
restrain  the  corporation  of  which  he  is  a  stockholder  from  consolidating 
with  competing  corporations  for  the  purpose  of  creating  a  monopoly.^ 
The  fact  that  a  statute  makes  a  conspiracy  in  restraint  of  trade  a  crime, 
and  provides  a  penalty  therefor,  does  not  necessarily  impair  the  ordi- 
narj^  jurisdiction  of  equity,  where  the  criminal  acts  work  irreparable 
injury  to  property.''  A  complaint  is  not  multifarious  in  seeking  relief 
against  various  defendants  who  in  different  ways  participated  in  the 
infliction  of  injury  to  plaintiff.^ 

A  complaint  to  restrain  an  unlawful  combination  must  show  that 
the  combination  was  organized  for  an  illegal  purpose  in  violation  of 
the  statute,^  or  that  the  means  used  in  accomplishing  the  object  of 
the  conspiracy  are  unlawful.^  Except  where  the  statute  permits  any 
person  to  sue,®  it  is  essential  to  show  in  the  complaint  that  an  irrepar- 
able injury  will  be  done  to  plaintiff's  business  or  property  unless  the 
illegal  combination  is  prevented  from  accomplishing  its  object.^  Parties 
who  might  be  prejudicially  affected  by  a  decree  dissolving  an  illegal 


V.  Doctor,  etc.  Co.,  122  Ga.  509,  50  S. 
E.  353,  106  Am.  St.  Rep.  137,  69  L.  R. 
A.  90.  111. — Dxinbar  v.  American  Tel. 
&   Tel.    Co.,    224   111.    9,    79    N.    E.   423, 

115  Am.  St.  Rep.  132.  Ind.— Knight 
&  Jillson  Co.  V.  Miller,  87  N.  E.  823. 
la. — Reeves  r.  Decorab  Farmers'  Coop. 
Soc,  160  Iowa  194,  140  N.  W.  844,  44 
L.  R.  A.  (N.  S.)  1104.  Mass.— Davis 
V.  New  England  R.  P.  Co.,  203  Mass. 
470,  89  K  E.  565,  133  Am.  St.  Rep. 
318,  25  L.  R.  A.  (N.  S.)  1024.  Mo. 
Lohse  Patent  Door  Co.  v.  Fuelle,  215 
Mo.  421,  144  S.  W.  997,  128  Am.  St. 
Rep.  492,  22  L.  R.  A.  (N.  S.)  607; 
"Walsh  V.  Assn.  of  Master  Plumbers,  97 
Mo.  App.  280,  71  S.  W.  455.  N,  J. 
McCarter  v.  Firemen's  Ins.  Co.,  74  N. 
J.  Eq.  372,  73  Atl.  80,  135  Am.  St. 
Rep.  708,  29  L.  R.  A.  (N.  S.)  1194. 
N.  Y. — Straus  r.  American  Pub.  Assn., 
177  N.  Y.  473,  69  N.  E.  1107,  101  Am. 
St.  Rep.  819,  64  L.  R.  A.  701.  W.  Va. 
Pocahontas  Coke  Co.  v.  Powhatan  Coal, 
etc.   Co.,  60    W.  Va.  508,  56  S.   E.   264, 

116  Am.  St.  Rep.  901,  10  L.  R.  A.  (N. 
S.)  268.  Wis. — Hawarden  v.  Youghio- 
ghen.y  &  L.  Coal  Co.,  Ill  Wis.  545,  87 
N.  W.  472,  55  L.  R.  A.  828. 

[a]  Special  damage  to  plaintiff 
arising  from  the  violation  of  the  stat- 
ute must  be  shown  in  order  to  entitle 
him  to  an  injunction.  Union  Pac.  R. 
Co.  V.  Frank,  226  Fed.  906,  141  C.  C.  A. 
510. 

3.  TJ.  S. — Bigelow  v.  Calumet,  etc. 
Min.  Co.,  155  Fed.  869.  111.— Dunbar 
V.  American  Tel.  &  Tel.  Co.,  224  111. 
9,  79  N.  E.  423,  115  Am.  St.  Rep.  132; 


Harding  v.  American  Glucose  Co.,  182 
111.  551,  55  N.  E.  577,  74  Am.  St.  Rep. 
189.  Mont. — MacGinnis  v.  Boston  &  M. 
Consol.  C.  &  S.  M.  Co.,  29  Mont.  428, 
75  Pac.  89.  N,  Y. — Delavan  v.  New 
York,  etc.  R.  Co.,  137  N.  Y.  Supp.  207. 
Okla. — Anderson  v.  Shawnee  Compress 
Co.,  17  Okla.  231,  87  Pac.  315,  15  L.  R. 
A.  (N.  S.)  846. 

4.  Leonard  V.  Abner-Drury  Brew. 
Co.,  25  App.  Cas.  161. 

5.  Davis  V.  New  England  R.  Pub. 
Co.,  203  Mass.  470,  89  N.  E.  565,  133 
Am.  St.  Rep.  318,  25  L.  R.  A.  (N.  S.) 
1024. 

6.  Locker  v.  American  Tobacco  Co., 
121  App.  Div.  443,  106  N.  Y.  Supp.  115. 

[a]  Consolidation  in  Restraint  of 
Trade. — In  a  suit  for  an  injunction 
brought  on  the  ground  that  the  pro- 
posed consolidation  of  the  defendants 
will  violate  the  anti-trust  laws  of  cer- 
tain states,  the  complaint  must  contain 
a  specific  averment  showing  a  restraint 
of  trade  or  commerce  within  such  state 
by  reason  of  such  combination.  De 
Koven  '.'.  Lake  Shore,  etc.  Rv.  Co.,  216 
Fed.  955. 

7.  Macauley  v.  Tierney,  19  R.  I.  255, 
33  Atl.  1,  61  Am.  St.  Rep.  770,  37 
L.  R.  A.  455. 

8.  Currier  v.  Concord  R.  Corp.,  48 
N.  H.  321,  complaint  need  not  show 
any  interest  in  plaintiff  beyond  that  of 
the  general  public. 

9.  Leonard  v.  Abner-Drury  Brew. 
Co.,  25  App.  Cas.  161.  See  Albers 
Com.  Co.  V.  Spencer,  205  Mo.  105,  103 
S.  W.  523,  11  L.  R.  A.   (N.  S.)  1003. 
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combination,  althoiiirh  thoy  were  not  parties  to  the  proceeding,  may 
intervene  and  be  lu-ai'd  on  the  question  of  modification  of  the  decree 

of  the  court.'"  ^        ,,,-,, 

2.  Under  the  Federal  Anti-Trust  Act.  — Lnder  the  federal  anti- 
trust act,  it  is  the  (hity  of  the  several  district  attorneys  of  the  United 
States  to'  institute  proceedings  in  equity  to  prevent  and  restrain  the 
violation  thereof.''  And  such  suit  may  be  brought,  even  though  the 
unlawful  combination  is  not  fully  organized.'-  The  court  in  such 
action  may  not  only  grant  a  permanent  injunction  enjoining  the  un- 
lawful eoml)ination  from,  accomplishing  the  acts  for  which  it  was 
organized,^^  but  may  render  a  decree  dissolving  the  illegal  combina- 
tion.'* It  has  been  held,  however,  that  in  such  suit  the  court  cannot 
order  a  seizure  of  property  in  course  of  transportation  in  furtherance 
of  the  ol)ject  of  the  unlawful  combination,'^^  but  property  owned  by 
an  unlawful  combination  may  be  seized  and  condemned  only  in  a 
proceeding  at  law.^** 

B.  Actions  for  Damages.  —  1.  Generally.  —  A  person  injured  in 
his  business  by  an  illegal  combination  may  maintain  an  action  for 
damages  sustained  by  him  in  consequence  of  such  combination,^^  even 


10.  United  States  v.  St.  Louis  Ter- 
minal, 2.36  U.  S.  194,  35  Sup.  Ct.  408, 
59  L.  ed.  535. 

11.  Standard  Oil  Co.  t'.  United 
States,  221  U.  S.  1,  31  Sup.  Ct.  502, 
55  L.  ed.  619,  Ann.  Cas.  1912D,  734, 
34  L.  R.  A.  (N.  S.)  834;  United  States 
r.  Debs,  64  Fed.   724. 

12.  Northern  Sec.  Co.  v.  United 
States,  193  U.  S.  197,  24  Sup.  Ct.  436, 
48  L.  ed.  679. 

13.  Northern  Securities  Co.  v. 
United  States,  193  U,  S.  197,  24  Sup. 
Ct.  436,  48  L.  ed.  679. 

14.  United  States  V.  Du  Pont  De 
Nemours  &  Co.,  188  Fed.  127. 

15.  United  States  i'.  Addyston  Pipe 
&  S.  Co.,  85  Fed.  271,  29  G.  C.  A.  141, 
46  L.  R.   A.  122. 

16.  Minnesota  v.  Northern  See.  Co., 
194  U.  S.  48,  24  Sup.  Ct.  598,  48  L.  R. 
A.  870. 

17.  U.  S. — National  Fireproofing  Co. 
V.  Mason,  etc.  Assn.,  169  Fed.  259,  94 
C.  C.  A.  535,  26  L.  R.  A.  (N.  S.)  148. 
Conn. — Connors  v.  Connolly,  86  Conn. 
f,Jl,  86  Atl.  600,  45  L.  R.  A.  (N.  S.) 
564.  Ga. — Brown  v.  Jacobs'  Pharmacy 
Co.,  115  Ga.  429,  41  S.  E.  553,  90  Am. 
St.  Rep.  126,  57  L.  R.  A.  547.  III. 
PurincTtnn  r.  Hinchliff,  219  111.  159,  76 
N  E.  47,  100  Am.  St.  Rep.  322,  2  L. 
R.  A.  (N.  S.)  824;  Doremus  v.  Hen- 
nessv,  176  111.  608,  52  N.  E.  924,  54 
N.  E.  .'524,  68  Am.  St.  Rep.  203,  43  L. 
R.  A.  797.  Ind. — Jackson  v.  Stanfield, 
137   Ind.   .502,   36   N.   E.   345,   37   N.   E. 
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14,  23  L.  R.  A.  588.  Md.— Klingel 's 
Pharmacy  v.  Sharp,  104  Md.  218,  64 
Atl.  1029,  118  Am.  St.  Rep.  399,  7  L. 
R.  A.  (N.  S.)  976.  Mass.— Martell  i: 
White,  185  Mass.  255,  69  N.  E.  1085, 
102  Am.  St.  Rep.  341,  64  L,  R.  A.  260. 
Neb.— Marsh-Burke  Co.  v.  Yost,  98 
Neb.  523,  153  N.  W.  573;  Gleland  V. 
Anderson,  66  Neb.  252,  92  N.  W.  306, 
96  N.  W.  212,  98  N.  W.  1075,  5.  L.  R. 
A.  (N.  S.)  136.  N.  Y.— Rourke  r.  Elk 
Drug  Co.,  75  App.  Div.  145,  77  N.  Y. 
Supp.  373.  Tenn. — Bailev  v.  Master 
Plumbers,  103  Tcnn.  99,  52  S.  W.  853. 
Tex. — Olive  r.  Van  Patten,  7  Tex.  Civ. 
App.  630,  25  S.  VV.  428.  Vt.— Boutwoll 
r.  Marr,  71  Vt.  1,  42  Atl.  607,  76  Am. 
St.  Rep.  746,  43  L.  R.  A.  803.  W.  Va. 
West  Virginia  Transp.  Co.  f.  Stand- 
ard Oil  Co.,  50  W.  Va.  611,  40  S.  E. 
591,  88  Am.  St.  Rep.  895,  56  L.  R. 
A.  804.  Wis. — Hawardon  r.  Youghio- 
phenv  &  L.  Coal  Co.,  Ill  Wis.  .54.5,  87 
N.  W.  472,  55  L.  R.  A.  828;  Murray 
r.  McGarigle,  69  Wis.  483,  34  N.  W. 
522. 

See  also  5  Standard  Proc.  323,  et 
spq. 

f;il  A  former  member  of  an  illegal 
combination  is  not  (leprivcd  of  the 
right  to  sue  the  combination  for  dam- 
ages sustained  by  him  by  reason  of 
acts  which  were  set  on  foot  after  he 
ceased  to  be  a  member  of  the  com- 
bination. Ertz  r.  Produce  Exchange 
Co.,  82  Minn.  173,  84  N.  W.  743,  83 
Am.  St.  Rep.  419,  51  L.  R.  A.  825. 
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though  there  is  no  statute  asrainst  monopolies.^'  Under  some  statutes 
a  party  injured  by  an  unlawful  combination  is  limited  to  the  recovery 
of  actual  damages  caused  by  such  combination/^  while  pursuant  to 
other  statutes  the  injured  party  may  recover  twofold/°  or  threefold 
damages.^^  And  in  some  jurisdictions  exemplary  damages  may  be  re- 
covered in  such  action, 22  provided  that  the  individual  members  of  the 
combination  are  shown  to  have  been  actuated  by  a  wanton  desire  to 
injure  the  plaintiif.^^  Under  the  Sherman  anti-trust  law  a  party 
injured  by  an  illegal  combination  may  sue  for  treble  damages,^*  and 
also  recover  counsel  fees.^'^ 

2.  Nature  of  Action.  —  The  gist  of  an  action  for  damages  against 
a  monopoly  is  the  unlawful  conspiracy  and  combination,  and  it  sounds 
in  tort.2''  It  cannot  be  regarded  as  an  action  for  breach  of  contract, 
but  its  purpose  is  to  recover  compensation  for  damages  suffered  by 
plaintiff  through  the  tortious  conduct  of  the  combination. ^^  Nor  can 
it  be  claimed  that  such  damages  arise  from  the  unlawful  taking  or 
detention  of  property.^^ 

3.  Declaration  or  Complaint.^^  —  The  complaint  in  an  action  for 


18.  Delz  V.  Winfree,  80  Tex.  400,  16 
S.  W.  Ill,  26  Am.  St.  Rep.  755;  Ha- 
warden  v.  Youghiogheny  &  L.  Coal  Co., 
Ill  Wis.  545,  87  N.  W.  472,  55  L.  R. 
A.  828. 

19.  Reeves  v.  Decorah  Farmers' 
Coop.  Soc,  160  Iowa  194,  140  N.  W. 
844,  44  L.  R.  A.  (N.  S.)  1104;  State  v. 
Schlitz  Brew.  Co.,  104  Tenn.  715,  59 
S.  W.  1033,  78  Am.  St.  Rep.  941. 

20.  Guyton  v.  Eastern  Electric  Co., 
91   Ohio  St.   106,  110   N.  E.   189. 

21.  Albers  Com.  Co.  v.  Spencer,  205 
Mo.  105,  103  S.  W.  523,  11  L.  R.  A. 
(N.  S.)    1003. 

22.  Boutwell  V.  Marr,  71  Vt.  1,  42 
Atl.  607,  76  Am.  St.  Rep.  746,  43  L. 
R.  A.  803;  Gatzow  v.  Buening,  106 
Wis.  1,  81  N.  W.  1003,  49  L.  R.  A. 
475. 

23.  Boutwell  v.  Marr,  71  Vt.  1,  42 
Atl.  607,  76  Am.  St.  Rep.  746,  43  L. 
R.  A.  803. 

24.  American  Banana  Co.  V.  United 
Fruit  Co.,  213  U.  S.  347,  29  Sup.  Ct. 
511,  53  L.  ed.  826;  Pennsylvania  Sugar 
Ref.  Co.  V.  American  Sugar,  etc.  Co., 
166  Fed.  254,  92  C.  C.  A.  318;  Mon- 
arch Tobacco  Works  V.  American  T. 
Co.,  165  Fed.  774. 

[a]  Set-off.  —  (1)  Treble  damages 
allowed  by  the  federal  statute  cannot 
be  recovered  by  way  of  set-off  in  a 
defense  against  a  contract  claimed  to 
have  been  in  violation  of  the  statute. 
Connolly  V.  Union  Pipe  Co.,  184  U.  S. 
540,  22  Sup.  St.  431,  46  L.  ed.  679. 
(2)    Compare   Guyton   v.   Eastern   Elec 


Co.,  91  Ohio  St.  106,  110  N.  E.  189, 
holding  that  under  a  state  statute  the 
defendant  sued  upon  a  contract  has  the 
right  to  set  off  his  claim  for  damages 
under  an  anti-trust  law  against  plain- 
tiff's  demand   under    the    contract. 

As  to  allegations  of  complaint  under 
the  Sherman  anti-trust  law,  see  5 
Standard  Proc.  325,  et  seq. 

25.  Montague  &  Co.  v.  Lowry,  193 
U.  S.  38,  24  Sup.  Ct.  307,  48  L.  ed. 
608. 

26.  Cleland  v.  Anderson,  66  Neb.  252, 
92  N.  W.  306,  96  N.  W.  212,  98  N.  W. 
1075,  5  L.  R.  A.  (N.  S.)   136. 

27.  Gatzow  v.  Buening,  106  Wis.  1, 
8J  N.  W.  1003,  49  L.  R.  A.  475. 

28.  Cleland  v.  Anderson,  66  Neb.  252, 
92  N.  W.  306,  96  N.  W.  212,  98  N.  W. 
1075,  5  L.  R.   A.    (N.   S.)    136. 

29.  Form  of  Complaint  for  Damages 
Held  Sufficient.- — Klingel's  Pharmacy 
of  Baltimore,  the  plaintiff,  avers  that 
it  "is  a  duly  licensed  incorporated  re- 
tail vendor  of  drugs  and  druggists' 
supplies;  that  it  was  and  still  is  able, 
ready  and  willing  to  pay  cash  for  all 
kinds  of  drugs  and  druggists '  supplies 
needed  by  it  and  suitable  for  the  proper 
conducting  of  its  said  business.  That 
the  defendants,  the  Calvert  Drug  Co. 
and  Sharp  &  Dohme,  are  corporations 
which  have  been  for  some  time  and 
still  are  engaged  in  the  business  of 
selling  drugs  and  druggists'  supplies. 
That  the  defendant,  the  Baltimore  Re- 
tail Drug  Association,  is  a  corporation 
formed  and  organized  for  the  purpose, 
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damages  must  show  not  only  that  the  comhination  constitntes  a 
monopoly,^"  but  that  plaintiff's  business  or  property  was  injured 
theroliy.^'  The  roniplaint  must  he  definite  enonf.li  to  inform  the 
defendant  as  to  what  particular  acts  are  elaiiued  to  have  damaged  the 
plaintiff,-'-  and  various  acts  may  be  alleged  in  one  count  althou<;h  in 
a  criminal  proceedinc:  under  the  statute  such  acts  would  constitute  dis- 
tinct offenses.^^  Where  injury  to  business  is  claimed,  it  is  essential 
to  state  the  facts  Avhich  constitute  the  interference  ^^^th  the  plaintilf's 
business  and  that  the  acts  complained  of  were  done  without  legal 
justilieation,-'*  or  that  such  acts  were  committed    with    the    avowed 


amongst    other    things,    of    unla^vfully 
maintaining   amongst    dealers   in    drugs 
£ind   druggists'   supplies,   the   maximum 
rate  schedule  of  prices  and  of  prevent- 
ing,   iJ!    restraint   of    trade,   all    vendors 
of   drugs    and    druggists'    supplies   who 
are  un^viHing  to  acquiesce  in  and   sub- 
mit  to   the   prices  so  fixed  by  it,  from 
buying    at    any    price    the    drugs    and 
druggists'   supplies  needed  and   desired 
by   them   in   their   business   by   the   un- 
lawful coercion  of  threats  that  any  and 
all    vendors    of    drugs    and    druggists' 
supplies    who    shall    sell    for    less    than 
the  schedule  prices  shall  be  themselves 
llockhsted  and   all    sales   of   drugs   and 
druggists'    supplies   be     refused     them; 
and   that  all   tlie   members  of   said   Re- 
tail   Drug    Association    are    bound    by 
an  agreement  not  to  sell   such  supplies 
to  any   person   or  corporation  who  will 
not    agree    to    maintain    its    maximum 
schedule   of  prices.     That   the   plaintiff 
has  steadily  refused  to  become  a  mem- 
ber of  saidBaltimore  Retail  Drug  Asso- 
ciation.  .    .    .   That  though  the  plaintiff 
has  repeatedly   ajiplied   to   the   Calvert 
Drug  Co.  and  to  Sharp  &  Dohme   .    .    . 
to   sell   to  it   drugs  and  druggists'  sup- 
plies tendering   itself   ready,   able,   and 
willing   to   pay   cash,   yet    the    said    de- 
fendants  .    .    .   have  refused  to  sell  it 
drugs   or    druggists'     supplies    at     any 
price   whatsoever   because    of    said    un- 
lawful     conspiracy      and      combination 
.    .    .    That  the  avowed  object   of  the 
conspiracy   was   and   is  to   maintain   iti 
Tcytraint  of  trade  a  maximum   price  of 
drugs    and    druggists'    supplies    and    to 
compel  the  plaintiff  to  become  a  mem- 
ber  of   said   combination   and   to   agree 
t(t   charge   all   its  customers   such   max- 
imum price  or  to  be  driven  out  of  busi- 
ness.   .    .    .    That  by   the  said   combina- 
tion and  conspiracy  the  defendants  did 
wrongfully    and    maliciously    intend    to 
injure  and   destroy  the  plaintiff's  busi- 
ness,   which    they    have     succeeded     in 
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doing,  and  that  such  injury  to  the  busi- 
re.?s  of  the  plaintiff  is  the  direct  re- 
sult of  said  illegal,  malicious  and 
■«\rongful  conspiracy  and  of  the  acts 
done  in  furtherance  thereof."  Klin- 
gel's  Pharmacv  r.  Sharp,  104  Md.  218, 
64  Atl.  1029,  lis  Am.  St.  Rep.  399,  7 
L.  R.  A.   (N.  S.)   976. 

For    another   form,    see    9    Standard 
Pkoc.  831. 

GO.     Corey    v.    Independent    Ice    Co., 
£07  Fed.   459. 

31.     U.  S. — Thomson  r.  Union  Castle, 
etc.   Co.,   149  Fed.  9:^3;   Rice   r.   Stand- 
ard Oil  Co.,  134  Fed.  464.     Cal.— Mun- 
ter  f.  Eastman  Kodak  Co.,  28  Cal.  App. 
660,   153   Pac.   737;   Krigbaum   v.  Sbar- 
baro,   23   Cal.   App.   427,   138  Pac.   364. 
Ky. — Brewster  v.  Miller's  Sons  Co.,  101 
Kv.    3(18,   41    S.    W.    301,    38    L.    R.    A. 
505   Md. — Klingel  's  Pharmacy  r.  Sharp, 
104    Md.    218,    64    Atl.    1029,    118    Am. 
St.   Rep.   399,   7   L.   R.    A.    (X.   S.)    976. 
[a]     It  is  not  necessary  to   specify 
■  all   the   persons   with    whom    plaintiff 
had  contracts  which   by   rcasiui   of  the 
monopoly  created  l)y  defendants  he  was 
'  unable    to    perform.       Murray     r.     Mc- 
\  Garigle,  69  Wis.  483,  34  N.  W.  522. 
I      As   to   mode    of    averring    damages 
I  generally,   see    13    Standakd   Proc.    360, 
I  et   seq. 

!      32.     Rice  v.   Standard    Oil    Co.,    134 
!  Fed.  464. 

j      33.     Cillev     V.     United     Shoe    Mach. 
!  Co.,   202   Fed.  598. 

34.  Klingel's  Pharmacy  r.  Sharp, 
104  Md.  218,  64  Atl.  1029,  118  Am. 
St.  Rep.  399,  7  L.  R.  A.  (N.  S.)  976. 
'  [a]  "It  must  appear  that  this 
monopolistic  business  hurt  the  jilaintiff, 
but  that  even  will  not  do;  it  must 
harm  it  by  doing  unlawful  things." 
Transportation  Co.  v.  Standard  Oil  ('o., 
50  W.  Va.  611,  40  S.  E.  .591,  88  Am. 
St.  Rep.  895,  56  L.  R.  A.  804. 
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purpose  of  injnrins:  plaintiff's  business.^^ 

4.  Province  of  Court  and  Jury.  —  The  general  rules  regulating  tJie 
province  of  court  and  jury^*'  are  applicable  to  actions  for  the  recovery 
of  damages  caused  by  an  unlawful  combination.  Whether  the  damage 
sustained  by  plaintiff  resulted  from  the  acts  of  the  defendant,  or  were 
the  result  of  another  independent  cause,  cannot  be  determined  by  the 
court  as  a  question  of  law,  but  must  be  submitted  to  the  jury,  unless 
the  fact  is  conceded  or  undisputed. ^'^ 

C.  Actions  for  Recovery  of  Statutory  Penalty.  —  Under  some 
statutes  an  action  may  be  brought  in  the  name  of  the  state  to  recover 
a  penalty  for  a  violation  of  anti-trust  statute. ^^  In  such  action  a  com- 
plaint setting  forth  an  illegal  combination  substantially  in  the  terms 
of  the  statute  is  sufficient  as  against  a  general  demurrer.^^ 

D.  Proceedings  To  Oust  Corporations.  —  A  corporation  violating 
the  statute  prohibiting  monopolies  may  be  deprived  of  its  charter  by 
a  proceeding  in  behalf  of  the  state  instituted  for  that  purpose,^"  and 
where  defendant  is  a  foreign  corporation,  a  proceeding  in  the  nature 
of  quo  warranto  may  be  commenced  by  the  people  to  prohibit  the 
corporation  from  transacting  business  in  the  state.*^  Foreign  and 
domestic  corporations  charged  with  having  entered  into  an  illegal 
combination  may  be  joined  as  defendants  in  a  quo  warranto  proceed- 
ing, although  the  punishment  in  regard  to  the  former  is  a  forfeiture 


35.  Ertz  V.  Produce  Exchange  Co., 
79  Minn.  140,  81  N.  W.  737,  79  Am. 
St.  Rep.  433,  48  L.  R.  A.  90;  Kellogg 
V.  Sowerby,  190  N.  Y.  370,  83  N.  E. 
47. 

36.  See  the  title  "Province  of  Judge 
and  Jury." 

S7.  Doremus  v.  Hennessy,  176  111. 
608,  52  N.  E.  924,  54  N.  E.  524,  68 
Am.  St.  Eep.  203,  43  L.  E.  A.  797, 
Klingel's  Pharmacy  v.  Sharp,  104  Md. 
218,  64  Atl.  1029,  118  Am.  St.  Rep. 
399,  7  L.  R.  A.   (N.  S.)  976. 

38.  Ark.— State  v.  Aetna  F.  Ins.  Co., 
66  Ark.  480,  51  S.  W.  638.  111.— Chi- 
cago, W.  &  V.  Coal  Co.  r.  People,  214 
111.  421,  73  N.  E.  770.  Miss..— Standard 
Oil  Co.  V.  State  ex  rel.  Attorney  Gen- 
eral, 104  Miss.  8S6,  61  So.  981.  Mo. 
State  V.  Firemen's  Fund  Ins.  Co.,  152 
Mo.  1,  52  S.  W.  595,  45  L.  R.  A.  363. 
Tex. — State  v.  Missouri,  K.  &  T.  Rv. 
Co.,  99  Tex.  516,  91  S.  W.  214,  5  L.  R. 
A.   (N.  S.)   783. 

39.  State  v.  Aetna  Fire  Ins.  Co.,  66 
Ark.  480,  51  S.  W.  638. 

40.  Ga.— Georgia  Trust  Co.  v.  State, 
109  Ga.  736,  35  S.  E.  323,  48  L.  R.  A. 
520.  lU.— People  v.  Chicago  L.  St. 
Exch.,  170  111.  556,  48  N.  E.  1062,  62 
Am.  St.  Eep.  404,  39  L.  R.  A.  373. 
Mich. — Attorney  General  v.  A.  Booth 
Co.,  143  Mich.  89,  106  N.  W.  868.  Minn. 


State    I'.    Creamery   Package   Mfg    Co 
115    Minn.    207,    132    N.    W.    268,    Ann. 
Cas.   191 2D,   820,   L.   R.   A.   1915A,   89-\ 
Miss.— Southern  Elec.  Sec.  Co.  i'    State 
91   Miss.   195,  44  So.   785,   124  Am.   St.' 
Eep.  638.     Mo.— State  r.  Armour  Pack- 
ing Co.,  173  Mo.  356,  73  S.  W.  645    96 
Am.    St.    Rep.    515,    61    L.    R.    A.    464. 
Mont.— State    v.    Cudahy    Packing    Co 
33    Mont.    179,    82    Pac.    833,    114    Am.' 
St.  Rep.  804.     Neb.— State  v.  Ameri.-an 
Surety    Co.,    90    Neb.    154,    133    N     W 
235,    Ann.    Cas.     1913B,     973.       N      Y 
People   V.   Milk   Exch.,   145   N    Y  '  267* 
39  N.  E.  1062,  45  Am.  St.  Rep.  609,  27 
L.   R.   A.   437;   People   v.   North   River, 
etc.  Co.,  54  Hun  354,  7  N.  Y.  Supp.  406, 
27  N.  Y.  St.  282,  5  L.  E.  A.  386      Ohio. 
State  V.  Standard  Oil  Co.,  49  Ohio   St 
137,  30  N.  E.  279,  34  Am.  St.  Rep.  54l' 
15  L.  R.  A.  145.     S.  D.— State   r.  Cen- 
tral Lumb.  Co.,  24  S.  D.  136,  l-'3  N    W 
504,   42   L.    R.   A.    (N.   S.)    804     Tenn.' 
Standard  Oil  Co.'f.  State,  117  Tenn.  618 
100    S.    W.    705,    10    L.    R.    A.    (N.    S.) 
1015.      Tex.— San    Antonio    Gas    Co     v 
State,  22  Tex.  Civ.  App.  118,  54  S.  W. 
289. 

41.     La. — State    v.    American     Sugar 
E.  Co.,  138  La.  1005,  71  So.  137.     Mich. 
Attorney  General  v.  National  Cash  Ee'T 
Co.,  182  Mich.  99,  148  N.  W.  420,  Ann 
Cas.   1916D,   638.     Mo.— State    v.   Mal- 
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of  the  corporate  franchise,  and  in  the  latter  a  revocation  of  license.*' 
Where  a  proceedinf?  by  information  is  brought  against  a  corporation 
by  its  corporate  name,  the  regularitj'  and  legality  of  the  organization 
as  a  corporation  are  impliedly  admitted.*'  In  a  proceeding  under  a 
statute  to  prohibit  a  foreign  corporation  from  doing  business  in  a 
state  by  reason  of  violation  of  an  anti-trust  statute,  the  resident  agent 
of  such  corporation  is  a  necessary  party.**  While  the  sufficiency  of 
an  information  in  a  quo  warranto  proceeding  generally  is  measured  by 
the  rules  applicable  to  civil  cases,*'*  some  statutes  expressly  simplify 
the  pleading  in  such  proceedings  against  corporations  for  violation 
of  the  anti-trust  statute,  and  dispense  with  the  necessity  of  averring 
in  the  information  the  manner  in  which  and  when  and  where  the 
combination  was  effected.*"  In  a  proceeding  in  the  nature  of  a  writ 
in  quo  warranto  the  right  tc  a  trial  by  jury  as  a  rule  does  not  ob- 
tain.*^ In  some  jurisdictions  the  punishment  to  be  imposed  in  such 
proceeding  rests  in  the  sound  judicial  discretion  of  the  court.*^  And 
where  defendants  have  discontinued  the  illegal  combination,  the  court 
may,  instead  of  the  punishment  by  ouster,  impose  a  fine  upon  thp 
defendants.*'''  It  has  been  held  that  under  a  prayer  for  general  relief 
the  court  may  prohibit  the  defendant  corporation  from  performing 
the  unlawful  agreement  upon  which  the  proceeding  is  founded."''^  But 
where  the  statute  prescribes  that  a  judgment  forfeiting  the  license  of 
a  corporation  convicted  of  the  violation  of  the  statute  prohibiting 
monopolies  shall  be  rendered,  the  court  has  no  discretion  in  the 
matter.^^ 

II.     CRIMINAL  PROSECUTIONS.  —  The  general  rules  as  to  charg- 
ing statutory  offenses^-  are  applicable  to  indictments  and  informations 


linckrodt  Chemical  Wks.,  249  Mo.  702, 
156  S.  VV.  967.  Neb.— State  r.  Stand 
ard  Oil  Co.,  61  Neb.  28,  St  N.  W.  413, 
87  Am.  St.  Eep.  449.  Tenn.— State  v. 
Schlitz  Brow.  Co.,  104  Tenn.  7\5,  59 
S.    W.    1033,    78    Am.    St.    Rep.    941. 

As  to  quo  warranto  proceedings,  see 
the  title  "Quo  Warranto." 

42.  State  ix  inf.  Barker  v.  Armour 
Tacking  Co.,  265  Mo.  121,  176  S.  W. 
382. 

fa]  Objections  on  the  ground  of  mis- 
joinder of  parties  must  be  taken  ad- 
vantage of  by  demurrer  or  else  the  de- 
fect is  deemed  waived.  State  v.  Mal- 
linckrodt  Chemical  Wks.,  249  Mo.  702, 
156  S.  W.  067. 

43.  Distilling  &  Cattle  Feeding  Co. 
V.  People,  156  111.  448,  41  N.  E.  188,  47 
Am.  St.  Rep.  200. 

44.  State  v.  Schlitz  Brew.  Co.,  104 
Tenn.  715,  59  S.  W.  1033,  78  Am.  St. 
Eep.  941. 

45.  See  generally  the  title  "Quo 
Warranto." 

46.  State  rx  inf.  Barker  v.  Armour 
Packing    C,.,    'jr.r,    Mo.    121,    176    S.    W. 
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382;  State  ex  inf.  Major  v.  Arkansas 
Lumb.  Co.,  260  Mo.  212,  169  S.  W. 
145. 

47.  State  ex  inf.  Major  v.  Arkansas 
Lumb.  Co.,  260  Mo.  212,  169  S.  W. 
145. 

As  to  right  to  trial  by  jury  in  quo 
warranto  proceedings  generally,  see 
16  Standard  Pboc.  904,  et  seq. 

48.  State  ex  inf.  Iladley  v.  Standard 
Oil  Co.,  218  Mo.  1,  116  S.  W.  902;  State 
r.  Armour  Packing  Co.,  173  Mo.  356, 
73  S.  W.  645,  96  Am.  St.  Rep.  515,  61 
L.  R.   A.  464. 

49.  State  r.  Armour  Packing  Co., 
173  Mo.  3.56,  73  S.  W.  645,  96  Am. 
St.  Rep.  515,  61  L.  R.  A.  464. 

50.  State  v.  Standard  Oil  Co.,  49 
Ohio  St.  137,  30  N.  E.  279,  34  Am.  St 
Rep.   541,   15   L.    R.   A.    145. 

51.  State  r.  Creamery  Package  Mfg. 
Co.,  115  Minn.  207,  132  N.  W.  268, 
Ann.  Cas.  1012D,  820,  L.  R.  A.  1915A 
892. 

52.  See  12  Standard  Pkoc.  437,  et 
seq. 
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charging  an  unlawful  combination  in  restraint  of  trade  or  commerce. 
Under  a  statute  defining  the  elements  of  the  offense,  a  charge  substan- 
tially in  the  language  of  the  statute  is  sufficient/^  Where  the  statute 
does  not  set  forth  all  the  elements  of  the  offense  it  is  not  sufficient 
to  follow  the  language  of  the  statute,  but  the  specific  acts  constituting 
the  offense  must  be  alleged.'*  And  it  has  been  held  that  where  the 
statute,  instead  of  using  generic  terms,  enumerates  acts  which  come 
within  the  statute,  it  is  sufficient  to  allege  such  acts  without  an  aver- 
ment that  such  acts  were  done  in  an  unlawul  manner.'^  Where  words 
used  in  the  statute  are  a  mere  declaration  of  the  effect  of  a  monopoly, 
and  do  not  constitute  an  element  of  the  offense,  they  need  not  be 
pleaded  in  an  indictment  or  information,'"  and  it  is  not  necessary 
that  the  section  of  the  statute  under  which  a  prosecution  under  an 
anti-trust  statute  is  conducted  should  be  named  in  the  indictment,  but 
the  averm,ent  of  the  specific  facts  which  bring  the  ease  within  the 
statute,  is  sufficient.'^  In  an  indictment  the  venue  may  be  laid  either 
in  the  county  where  the  combination  was  effected,  or  wherein  any  overt 
act  pursuant  to  the  conspiracy  transpired.'^  The  time  of  the  formation 
of  the  conspiracy  need  not  be  alleged  with  more  particularity  than  to 
show  that  it  took  place  prior  to  the  date  of  the  indictment.'^  Nor  is 
it  necessary  to  allege  the  place  of  organization  of  the  corporation 
charged  with  violation  of  an  anti-trust  statute.®^  It  is  proper  to  join 
in  an  indictment  corporatiotis  with  their  agents  or  officers  who  took 
part  in  the  conspiracy  to  restrain  trade  or  commerce."^  But  an  in- 
dictment charging  individuals  jointly  with  corporation  with  the 
violation  of  an  anti-trust  statute  is  fatally  defective  unless  it  alleges 
that  the  individual  defendants  acted  as  agents  or  officers  of  the  de- 
fendant corporations  in  doing  the  things  charged.*^ 

Where  it  is  alleged  in  the  indictment  that  the  corporations  them- 
selves entered  into  the  unlawful  combination  it  is  not  necessary  to 
allege  that  the  agents  who  acted  in  behalf  of  the  corporations  had 
authority  to  do  so.^^  And  in  an  indictment  against  several  defendants 
the  acts  alleged  to  have  been  committed  need  not  be  segregated  so  as 
to  charge  each  of  the  acts  to  a  particular  defendant.^*     The  con- 


63.  Cal. — People  v.  Sacramento  B. 
P.  Assn.,  12  Cal.  App.  471,  107  Pac. 
712.  ni.— Chicago,  W.  &  V.  Coal  Co. 
V.  People,  114  111.  App.  75.  La.— State 
V.  American  Sugar  R.  Co.,  138  La.  1005, 
71   So.   137. 

54.  United  States  V.  Patterson,  55 
Fed.  605;  In  re  Greene,  52  Fed.  104; 
United  States  v.  North  Pacific,  etc. 
Co.,  4  Alaska  583. 

55.  United  States  v.  United  Shoe 
Mach.  Co.,  234  Fed.  127,  under  Clayton 
act. 

56.  Barataria  Canning  Co.  v.  Joulian, 
80  Miss.  555,  31  So.  961. 

57.  People  v.  Dwyer,  160  App.  Div. 
542,  145  N.  Y.  Supp.  748. 


58.  American  Fire  Ins.  Co.  v.  State, 
75  Miss.  24,  22  So.  99. 

59.  United  States  v.  Pacific,  etc. 
Nav.   Co.,  "4  Alaska  685. 

60.  Chicago,  W.  &  V.  Coal  Co.  v. 
People,  114  111.  App.  75. 

61.  People  t'.  Sacramento  B.  P.  Assn., 
12  Cal.  App.  471,  107  Pac.  712. 

62.  In  re  Greene,  52  Fed.  104; 
United  States  v.  Pacific,  etc.  Nav.  Co., 
4  Alaska  530. 

63.  State  v.  Pullerton  Lumb.  Co.,  35 
S.  D.  410,  152  N.  W.  708. 

64.  United  States  v.  Pacific,  etc. 
Nav.  Co.,  4  Alaska  685. 
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spiraey  and  tho  oliji^ot  to  bo  offeotod  thorcby  mnst  be  suflfieiontly  stated 
so  as  to  prive  tho  dofondant  notioo  of  the  partioiilar  criiiio  with  whioh 
he  is  charfjed  and  to  identify  the  offense."  It  must  appear  from  the 
indictment  that  the  unlawful  agreement  tended  to  restrain  trade  or 
commeree."^  And  an  allegation  that  the  object  of  the  combination  was 
to  drive  out  certain  competitors  is  not  sufficient." 

Where  the  object  of  the  conspiracy  is  to  injure  a  particular  person 
or  corporation,  tlio  indictment  must  name  such  person  or  corporation; 
but  whore  the  object  is  to  injure  all  persons  affected  by  the  conspiracy 
it  is  only  necessary  to  aver  that  tho  purpose  or  effect  of  the  conspiracy 
was  to  injure  the  public. ^^  The  indictment  must  show  that  the  de- 
fendants obligated  thomsolves  to  refrain  from  doing  any  act  consistent 
with  free  competition.*"'"  It  is  not  necessary,  however,  to  specify  the 
precise  nature  of  the  agreement,  but  it  is  sufficient  to  characterize  it  in 
the  indictment  a.s  one  intended  to  accomplish  the  results  described  in 
the  statute.'"  I'^nder  a  statute  denouncing  tho  offense  of  monopolizing 
or  attempting  to  monopolize  the  trade  or  commerce  with  the  several 
states  or  foreign  states,  it  is  es.sential  to  allege  in  the  indictment  that 
such  was  tho  effect  of  the  combination.^^  The  criminal  intent  need  not 
be  alleged,  but  where  a  conspiracy  to  do  an  illegal  act  is  set  forth  in 
an  indictment,  the  charge  is  complete  without  the  addition  of  words 
alleging  a  criminal  intent  in  the  cloing  of  the  act." 

Where  the  object  to  bo  attained  by  the  unlawful  combination  in 
itself  is  unlawful  both  at  common  law  and  by  statute  the  means  l)y 
which  the  conspiracy  was  to  be  accomplished  need  not  be  alleged." 
But  under  some  statutes,  a  charge  of  tho  offense  of  creating  a  monopoly 
is  not  sufficient  unless  the  moans  by  which  it  was  effected  are  alleged 
in  tho  indictment.'^*  And  under  such  statutes  an  allegation  of  the 
means  in  goneral  language  is  not  sufficient,  but  cnoucrh  must  1)0  averred 
to  enable  the  court  to  determine  that  they  tended  to  establish  a 
monopoly.^' 


65.  State  r.  Witherspoon,  115  Tenn. 
138,  90  S.    W.  852. 

66.  U.  S.— United  States  v.  Patter- 
Bon,  5.T  Fed.  605.  111.— Chicago,  W.  & 
V.  Coal  Co.  V.  People,  214  111.  421,  73 
N.  E.  770.  Mass.— Com.  r.  Strauss,  18S 
Mass.  229,  74  N.  E.  308.  Tenn.— State 
V.  Witherspoon,  115  Tenn.  138,  90  S.  W. 
852. 

67.  United  States  v.  Patterson,  55 
Fed.   605. 

68.  American  Fire  Ins.  Co.  v.  State, 
75  Miss.  24,  22  So.  99;  Gage  V.  State, 
24  Ohio   Cir.   Ct.   724. 

69.  In  re   Corning,  51   Fed,   205. 

70.  State  v.  Glenn  Lumb.  Co.,  83 
Kan.  399,  111  Pac.  484. 
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71.  United  States  v.  Greenhut,  50 
Fed.  469. 

72.  Chicago,  W.  &  V.  Coal  Co.  v. 
People,  114  111.  App.  75. 

73.  Ariz.— Tribolct  v.  United  States, 
11  Ariz.  436,  95  Pac.  85,  16  L.  R.  A. 
(N.  S.)  223.  S.  D.— State  r.  Fullerton 
Lumb.  Co.,  35  S.  D.  410,  152  N.  W. 
708.  Tenn. — State  v.  Witherspoon,  115 
Tenn.   138,  90  S.  W.  852. 

74.  United  States  v.  Patterson,  55 
Fed.  605;  United  States  v.  Nelson,  52 
I'ed.  646;   In  re  Greene,  52  Fed.   104. 

75.  United  States  v.  Patterson,  55 
Fed.   605. 
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For   other   references   and   cross-references,   see   the   index   to   this 
work  and  the  cross-references  throujifhout  this  article. 

L  DEFINITION  AND  GENERAL  STATEMENT.  —  The  word 
•'moratorium"  is  taken  from  the  latin  morari,  to  delay;  it  signifies  a 
legal  authorization  postponing  for  a  specified  time  tlie  payment  of  debts 
or  the  enforcement  of  obligations.^  Moratory  laws  have  been  adopted 
m  Great  Britain  during  early  wars,  and  in  France  during  the  Franco- 
Prussian  war.  Great  Britain  adopted  such  a  lav/  at  the  outbreak  of 
the  "Great  War,"'^  and  most,  if  not  all,  of  the  provinces  of  Canada 
have  adopted  moratory  laws  applying  to  persons  in  military  service 

1.  See  "The  Encyclopaedia  Britan- I  2.  Postponement  of  Payments  Act, 
nica"  (11th  ed.),  title  " Moratorium. "  j  1914,  4  &  5  Geo.  5,  eh.  11. 
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and  their  dependents.'  The  first  moratorium  to  be  declared  in  the 
Viiited  States  is  contained  in  the  soldiers  and  sailors  civil  relief  act,  a 
discussion  of  which  is  contained  in  this  article."  The  international 
validity  of  niorntorv  laws  has  been  ui^hcld  in  England.^ 

II  'construction  of  acts. —  Moratory  laws  being  an  en- 
croachment on  vested  rights  are  held  su'hject  to  a  strict  construction  « 
and  ^^•ill  be  construed  in  such  manner  as  not  to  interfere  with  such 
rights  to  any  greater  extent  than  is  expressly,  or  by  necessary  implica- 

'"ni^'^  PERSONS  PROTECTED  BY  ACTS.  —  The  moratory  laws 
designate  the  persons  affected  thereby,'^  and  they  are  generally  intended 
for  the  protection,  in  many  cases,  not  only  of  the  person  m  military 
service  but  his  dependents  as  well.«  A  corporation,  the  principal 
shareholder  of  which  is  in  military  service,  does  not  come  within  the 
provisions  of  a  law  proteetinu"  those  in  military  service.^" 

IV.  PROCEEDINGS  AFFECTED.  —  What  proceedings  are  af- 
fected by  moratory  laws  depends  upon  the  wording  of  the  particular 
act.'^    An  action  by  a  vendee  for  specific  performance  of  an  agreement 


3.  See  the  statutes  of  the  several 
provinces  and  the  Cauadiau  decisions 
hereinafter  cited. 

4.  See   infra,   Vlll. 

5.  Kouquette  v.  Overmann,  L.  E. 
10  Q.  B.  525,  L.  J.  Q.  B.  221,  33  L.  T. 
N.  S.  333,  discussing  matter  at  length. 

6.  Fisher  v.  Ross,  19  Dom.  Law  Kep. 
69,  24  Man.  Law  Rep.  773. 

7.  Chapman  v.  Purtell,  22  Dom.  Law 
Rep.  860,  25  Man.  Law  Rep.  76;  Fisher 
V.  Ross,  19  Dom.  Law  Rep.  69,  24  Man. 
Law  Rep.  773. 

8.  The  SoUliers'  and  Sailors'  Civil 
Relief  Act  sets  forth  in  §101,  cl.  (1) 
of  art.  I,  the  persons  affected  thereby. 

9.  See  the  moratorium  acts,  and 
Shipman  v.  Canadian  Imperial  Trust 
Co.,  33  West.  Law  Rep.  (Can.)  247,  29 
Dom.    Law    R.']).   23G. 

[a]  Foreclosure  against  separate  es- 
tate of  wife  of  one  in  military  service 
is  not  i)rohibitod  by  aft  relating  to 
j)crsons  in  military  service.  Shipman 
V.  Imperial  Canadian  Trust  Co.,  31  Dom. 
Law  Rep.  137. 

[b]  Commissioned  officers  though 
perha])S  not  "enlisted"  soldiers  are 
"volunteers"  within  the  meaning  of  a 
moratorium  act.  Ec  Smith  &  Land 
Reiiistrv  Act,  31  Dom.  Law  Rep.  702. 

10.  Lc  Hulbert,  31  Dom.  Law  Rep. 
330. 

11.  See  the  several  statutes. 
Under    Soldiers'    and     Sailors'     Civil 

Relief  Act,  see  iiifni,  VTII. 

[a]  Action  by  vendors  for  the  pos- 
session   of    lands    on    default    by    pur- 


chaser under  an  agreement  of  sale  is 

not    prohibited   under  nn   act   providing 
"that    no    action    on   an    agreement    of 
sale    or   mortgage    shall   be    commenced 
against   any   volunteer   during  the   con- 
tinuance of  the  war  or  for  six  months 
tlicreafter,     for     cancellation,     sale     or 
foreclosure,    or    upon    a    personal    cove- 
nant   contained    in     any     such     instru- 
ment."     In    passing    upon    this    point 
the  court  said:   "Now,  in  an  action  on 
a   mortgage,   possession   may   be   taken 
by   virtue   of   sec.   93    (2)    of   the   Land 
Titles  Act,  where  there  is  a  covenant 
to   that    effect    in    the   mortgage.      This 
proceeding,  however,  is  not  to  be  con- 
sidered  an   action   on   a   personal   cove- 
nant,   as    it    is    expressly    provided    by 
sec.  7  of  the  Volunteers  and  Reservists 
Relief   Act   that   the   taking   possession 
of    lands    mortgaged    and    encumbered 
and    receiving    the     rents     and     profits 
thereof  shall  not  be  held  to  be  a  pro- 
ceeding upon  a  personal  covenant  with- 
in   the    meaning    of    sec.    3.      Now,    if 
where   there   is  a   covenant   in   a   mort- 
gage under  which  the  mortgagee  is  en- 
titled to  enter  into  possession,  and  pro- 
ceedings under  such  a  covenant  are  not 
to   bo   considered   a  proceeding  upon   a 
personal    covenant    and    are,    therefore, 
not   forbidden   by   that    Act,   how  much 
more    should    the   plaintiffs   be    allowed 
to   take   such  proceedings  on   an   agree- 
mrnt    of    sale,    not    upon    any    personal 
covenant  therein,  but  upon  the  vendor's 
common    law    right    to    enter    into    pos- 
session on  the  purchaser's  default.     In 
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of  sale  is  an  action  which  will  lead  to  a  change  in  possession  of  prop- 
erty and  is  barred  under  law  inhibiting  any  action  to  recover  posses- 
sion of  lands/"  but  the  recovery  of  a  personal  judgment  for  the  amount 
due  under  a  sale  agreement  for  land  is  not  limited  by  an  act  which 
stay?  proceedings  "for  the  recovery  of  possession  of  the  land 
charged.  "^'^    A  proceeding  to  enforce  a  judgment  for  a  debt  obtained 


the  first  place,  I  am  of  the  opinion  that 
in  this  action  the  claim  for  possession 
ia  not  an  action  on  a  personal  cove- 
nant, and  is  not,  therefore,  forbidden 
by  the  Act,  and  in  the  second  place, 
if  it  was  necessary  to  bring  an  action 
on  a  covenant  for  possession,  sec.  7 
shows  that  it  was  not  the  intention 
of  the  legislature  to  forbid  such  ac- 
tion." Eiach  V.  Elliott,  31  Dom.  Law 
Eep.  681. 

[b]  An  application  for  registration 
of  a  final  foreclosure  order  is  a  "  pro- 
ceeding outside  the  court"  within  the 
provisions  of  a  moratorium  act.  Ee 
Smith  &  Land  Registry  Act,  31  Dom. 
Law    Rep.    702. 

[c]  An  action  to  enforce  a  vendor's 
lien  for  unpaid  purchase  money  where 
no  part  of  the  price  has  been  paid  and 
the  lien  is  claimed  for  the  whole  price 
is  not  prohibited  by  a  moratorium  act 
which    "prohibits   proceedings   for    the 
sale   of   any  land   under   any   power   of 
sale  contained  in  any  mortgage  of  land, 
agreement  to  purchase  land,  or  in  any 
other    instrument    charging    land    with 
the    payment    of    money     or    otherwise 
existing  for  default   in  payment,  etc. ' ' 
The    court    saying:      "What      do     the 
words    'or    otherwise    existing'    mean.' 
I  think  they  mean  this,  at  all   events, 
that    the    power    of    sale    so    otherwise 
existing  must  be  a  power  existing  un- 
der   some    authority    before    the    pro- 
ceedings  are    taken,    and   that    it    does 
not   include   the   exercise  of   the  power 
of  the  court  to  enforce  by  sale  of  land 
an    equitable    right    conferred    by    law. 
The  Act  interferes  with  contract  rights, 
and    is    in    derogation    of    such    rights. 
Its    scope    ought    not    to    be    extended 
beyond  what  the  wording  of  the   stat- 
ute   makes    perfectly    clear.       Unusual 
financial   conditions,   attributed   mainly 
to    the    war    in   which    our    country    in 
common    with    the    Motherland    is    now 
engaged,  was  the  reason  for  the  passing 
of  such  drastic  legislation.     Its  object 
seems    to    have    been    to    protect    men 
against    losing   their    land    upon   which 
they    had    given    mortgages    or    which 
they    had    acquired   by   purchase    upon 


terms  of  credit  and  were  unable  to  pay 
for  in  consequence  of  temporary  finan- 
cial inability  brought  about  by  war 
conditions.  Could  it  be  said  that  such 
a  case  as  the  one  under  consideration, 
where  the  defendant  has  paid  nothing 
at  all,  was  in  contemplation  or  was 
intended  to  be  protected  by  this  Act? 
I  do  not  think  so.  It  is  true  there 
is  only  one  exception  in  sec.  2  from 
the  inhibition,  namely,  liens  under  the 
Mechanics  and  Wage  Earners  Lien  Act. 
Such  liens  were  expressly  created  by 
statute  for  the  protection  of  certain 
classes  of  persons.  Why  this  excep- 
tion was  deemed  necessary  in  the  Act 
I  do  not  know,  unless  the  words  'or 
otherwise  existing'  were  inserted  with 
the  intention  of  extending  the  opera- 
tion of  the  Act  to  every  description 
of  lien,  however  arising,  created  or  de- 
clared, and  hence  to  mechanics'  liens 
also.  If  this  be  so,  then  doubtless 
the  Act  dojs  prevent  the  enforcement 
of  a  vendor's  lien  for  unpaid  purchase 
money.  I  do  not  hold  this  view  or 
so  construe  the  Act,  and  I  think  that 
the  enforcement  of  a  vendor's  lien 
arising,  as  in  this  case,  for  the  whole 
of  the  purchase  price,  nothing  what- 
ever having  been  paid,  is  not  inter- 
fered with  by  the  Act,  and  must  be 
given  effect  to  in  the  usual  way.  I  do 
not  wish  to  be  taken  as  holding  that 
this  would  be  the  result  where  part  of 
the  purchase  price  had  actually  been 
paid  by  a  defendant,  but  I  merely  lay 
down  the  proposition  that  in  the  pres- 
ent case,  where  nothing  at  all  has  been 
paid,  the  Act  should  not  and  does  not 
apply  to  prevent  the  plaintiff  from  ob- 
taining redress."  Ronald  v.  Lillard, 
23   Dom.   Law   Rep.   392. 

12.  Parsons  v.  Norris,  33  Dom.  Law 
Rep.  593. 

13.  Fisher  v.  Ross,  19  Dom.  Law 
Rep.  69.  "The  question  is,  has  the 
section  any  wider  effect  than  staying 
the  claim  to  possession.  It  says.  'If 
any  such  action  or  proceeding  be  pend- 
ing at  the  time  of  the  coming  into  force 
of  this  Act.  the  same  shall  not  be  pro- 
ceeded  with    or    continued    until    after 
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on  tho  daj'  the  moratory  law  goes  into  effect  is  a  proceeding  for  the 
enforcement  of  a  debt  due  before  the  passing  of  the  act  and  the  de- 
fondant,  being  in  military  service  is  entitled  to  protection  under  such 
act/"*  and  a  distress  under  a  lease  created  before  the  passage  of  the  act, 
tlicugh  possession  was  taken  afterwards,  comes  -within  the  protection 
of  the  act.'^  However,  whore  under  foreclosure  proceedings  the  mort- 
gaged property  was  sold  prior  to  the  enactment  of  the  moratory  law, 
future  dealings  with  the  land  will  not  be  barred  by  reason  of  the 
adoption  of  the  law.^*'  Distress  for  rent  is  a  proceeding  within  the 
provisions  of  an  act  forbidding  the  bringing  of  actions  either  in  any 
of  tlie  civil  courts  or  outside  of  such  courts,^^  and  a  scire  facias  upon  a 
mortgage  is  "process"  within  the  moaning  of  an  act  staying  civil 
process  aszainst  one  in  military  service.'* 

V.  NECESSITY  FOR  PLEADING  MORATORY  ACT,  —  If  a  liti- 
gant intends  to  rely  on  a  moratory  law  he  must  as  a  general  rule  plesd 
it,  but  some  of  the  provisions  of  such  acts,  which  introduce  specilic 
changes,  in  the  status  of  all  litigants,  will  be  recognized  and  applied 
whither  they  are  pleaded  or  not.'"    Leave  to  amend,  so  as  to  plead  the 


the  lapse  of  six  months,'  etc.  I  think 
this  section  ought  to  be  construed  as 
being  intended  to  deal  only  with  a 
claim  of  possession  and  that  it  leaves 
untouched  any  personal  or  other  rem- 
edies sought  in  the  action,  which  are 
dealt  with  in  tlie  earlier  sections  of  the 
Act." 

14.  International  Harvester  Co.  v. 
Hogan,  32  Dom.  Law  Rep.  455,  over- 
ruling  30   Dom.   Law   Rep.    790. 

15.  .  Ee  Hulbert,  31  Dom.  Law  Rep. 


330. 

16. 
Dom. 
savs: 


See  Palmason  v.  Kjernested,  36 
Law  Rep.  448,  where  the  court 
' '  The  property  was  put  up  for 
sale  prior  to  the  passing  of  the  War 
Relief  Act,  and  up  to  that  point  this 
Act  has  no  application.  The  sale 
proved  abortive.  The  mortgagee  was 
then  entitled  to  possession  and  to  sell 
by  private  sale,  and  in  my  opinion  tho 
War  Relief  Act  could  not  be  invoked 
as  a  bar  to  future  dealings  with  thf 
land,  but  even  if  it  could,  it  cannot 
row,  as  the  property  has, been  sold  ami 
a  certificate  of  title  has  issued  under 
the  Real  Property  Act  and  the  title 
thereunder   is   unimpeachable." 

17.  Nicholson  V.  Gregory,  31  Dom. 
Law  Rop.   235. 

18.  Drexel  v.  Miller,  49  Pa.  246; 
Breitenbach  V.  Bush,  44  Pa.  313,  84 
Am.  Dec.  442. 

19.  Great  West  Life  Assur.  Co.  v. 
Howden,  35  Dom.  Law  Rep.  617,  where 
it  is  said:  "The  question  as  to  whether 
the    Moratorium    Act    is    a5>plicable    to 
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litigants  who  have  not  pleaded  it, 
does  not  appear  to  have  been  made 
the  subject  of  any  reported  judgment 
in  our  courts.  It  is  an  important  and 
intricate  question;  important,  because 
it  applies  to  so  many  cases  in  prac- 
tice, and  intricate,  because  some  of  the 
provisions  of  the  Act  expressly  alter 
the  existing  law,  while  others  merely 
provide  a  ground  of  defence  if  a  party 
chooses  to  rely  upon  them.  Take,  for 
instance,  sec.  3  of  the  original  Act 
passed  on  September  18,  1914  (re-en- 
acted by  sec.  4  of  the  Act  passed  on 
April  1,  1915),  the  period  to  be  al- 
lowed for  redemption,  whether  by  the 
Court  or  by  the  Master  on  a  refer- 
ence, is  fixed  at  1  year,  whereas  former- 
ly tins  period  was  usually  fixed  at  3 
months.  Then  again,  under  sec.  4  of 
the  earlier  Act  (re-enacted  by  the  Act 
of  1915  with  a  variation),  'proceedings 
are  hereby  stayed  for  a  period  of  6 
months.'  These  provisions,  and  per- 
h.nps  other  ones,  must  be  applied 
whether  a  party  pleads  them  or  not. 
Or.  the  other  hand,  sec.  2  of  the  earlier 
Act  (amplified  by  sec.  3  of  the  later 
Act)  provides  that  no  proceedings  (or 
action)  shall  be  taken  until  after  some 
interest  or  taxes  or  prei7iium  of  fire 
insurance,  etc.,  is  uny>p.id,  and  in  ar- 
rcar  for  1  year.  This  section,  and 
there  are  others  like  it,  is  expressed 
in  similar  phraseology  to  the  Statute 
of  Limitatifms;  and  it  is  trite  law  that, 
as  a  general  rule,  this  latter  statute 
must    be    pleaded    in    order    to    secure 
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moratorinm  aet  shouM  ho  given  or  refused  in  accordance  with  the  prin- 
ciples applied  to  the  statute  of  limitations.-*' 

VI.  DISPOSITION  OF  PROCEEDINGS  AFFECTED  BY  ACTS. 
Generally,  pending  proceedings  which  come  within  the  provisions  of 
the  moratory  laws  will,  on  application,  be  stayed  until  after  the  termi- 
nation of  the  state  of  war,^^  or  if  commenced  after  the  enactment  of  the 
statute  \^^^  he  dismissed.-^ 

VII.  COSTS.  —  The  dismissal  of  an  action  because  of  a  moratory 
law  will  be  without  costs  where  the  defaults  of  the  defendants  in  the 
matter  have  been  many  with  consequent  hardships  upon  the  plaintiff,^^ 
or  if  the  question  raised  be  one  of  general  interest  costs  will  not  be 
given  either  party.-^ 

VIII.  THE  UNITED  STATES  ACT.  — A.  General  Relief. 
Under  the  United  States  Act  a  judgment  cannot  be  taken  in  any  action 
or  proceeding  on  the  default  of  the  defendant  without  first  ascertaining 
whether  the  defendant  is  in  military  service  and  securing  an  order  of 
court  for  the  entry  of  the  default.^^     If  it  does  not  appear  that  the 


its  benefit.  It  is  true  that  see.  2  of 
our  earlier  Act  (sec.  3  of  the  later 
one)  contains  a  further  absolute  pro- 
vision that  'Any  sale  made  or  purport- 
ing to  be  made  in  contravention  of  this 
section  shall  be  absolutely  null  and 
void.'  But  this  does  not  necessarily 
interfere  with  a  party's  right  to  bring 
an  action  and  recover  judgment,  and 
register  it.  The  ground  upon  which 
parties  are  not  allowed  the  benefit  of 
the  Statute  of  Limitations  unless  it 
has  been  pleaded,  is  based  upon  the 
maxim  quilibet  potest  renunciare  juri 
pro  se  introducto.  By  not  setting  up 
the  statute  in  their  defence,  they  waive 
the  benefit  of  it.  But  when  a  party's 
rights  are  wholly  extinguished  under 
the  provisions  of  a  statute,  different 
considerations  apply.  .  .  .  Very  much 
the  same  principle  applies  to  questions 
of  illegality.  If  the  facts  clearly  dis- 
close an  illegal  claim  or  defence  the 
court  is  bound  to  apply  the  law.  .  .  . 
This  distinction  is  very  necessary  to 
Tae  observed  in  cases  of  motions  for 
judgment   by   default    of   defence." 

20.  Great  West  Life  Assur.  Co.  v. 
Howden,  35  Dom.  Law  Rep.  617. 

Amendment  setting  up  the  statute 
of  limitations,  see  the  title  "Limita- 
tion of  Actions. ' ' 

21.  Calgary  Brewing  &  Malting  Co. 
V.  McManus,  29  Dom.  Law  Rep.  455,  34 
West.  Law  Rep.  1027. 

Under  the  United  States  Act,  see 
infra,  VIII. 

22.  Harris  V.  Dalgleish,  37  Dom. 
Law    Rep.    194    (where     act     provides 


"that  during  the  continuance  of  the 
war  ...  it  shall  not  be  lawful  for 
any  person  or  corporation  to  bring  any 
action  or  take  any  proceeding  either 
in  any  of  the  civil  courts  of  this  prov- 
ince or  outside  of  such  courts,"  etc.); 
Canada  Life  Assur.  Co.  v.  Dickson,  30 
Dom.   Law   Rep.   301. 

23.  Harris  V.  Dalgleish  (Man.),  37 
Dom.  Law  Rep.  194. 

24.  Be  Real  Property  Act,  22  Dom. 
I;aw  Rep.  921. 

25.  Soldiers'  and  Sailors'  Civil  Re- 
lief   Aet,    art.    II,    §200. 

[a]  Form  of  Affidavit.  —  Title  of 
Court   and   Cause. 

State  of J 

County  of  \  ^^- 

,  being  first  duly  sworn,  de- 
poses and  says:  That  he  is  the  plain- 
tiff in  the  above  entitled  action.  That 
the  defendant  is  not  in  mil- 
itary service.     That  the  occupation  of 

the    defendant   is  .      That   the 

defendant  resides  at . . 


Plaintiff. 

Subscribed   and  sworn   to,  etc. 

Order  of   Court. — It   appearing  from 

the  affidavit   of  ,  the  plaintiff 

in  the  foregoing  action,  that  the  de- 
fendant therein  is  not  in  military  ser- 
vice, now  it  is  hereby  ordered  that 
the  default  of  said  defendant  and  judg- 
ment against  said  defendant  may  be 
entered  in  the  manner  provided  by 
law. 


Judge. 
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defendant  is  not  in  military  service,  tlie  court  may  require  as  a  condi- 
tion before  judgment  is  entered  that  plaintiff  file  a  bond  to  indemnify 
the  defendant,  if  in  military  service,  against  danuige  siiould  tlie  judg- 
ment be  thereafter  set  aside,-''  and  if  it  appear  that  the  defendant  is 
in  military  service  the  court  may  appoint  an  attorney  to  act  for  him 
and  must  do  so  before  permitting  the  entry  of  his  default.^''  If  a 
judgment  be  rendered  against  one  in  military  ser^'ice  on  his  default  it 
may  be  set  aside  on  application.'**  Any  proceeding  pending  against 
one  in  military  service  may  l)e  suspended  by  the  court,  cither  on  its 
own  motion,  or  on  application  on  behalf  of  the  one  in  military  service,-* 
and  the  execution  of  any  judgment,  or  attachment  or  garnishment  pro- 
ceedings, in  an  action  against  one  in  military  service,  may  be  stayed. ^^^ 
If  the  person  in  military  service  be  one  of  several  defendants,  provision 
is  made  for  proceeding  against  his  co-defendants.^^ 

B.  Proceedings  Relating  to  Rent,  Installment  Contracts, 
]\roRTGAGES.  —  Under  the  United  States  Act  suiumary  action  in  eject- 
ment and  unlawful  detainer,  where  the  premises  in  question  are  occu- 
pied by  the  dependents  of  one  in  military  service  and  the  agreed  rent 
does  not  exceed  fifty  dollars  per  month,-'-  and  the  forced  collection  of 
installments  or  the  return  of  installment  property,  real  or  personal,  or 
property  sold  under  lease  contracts,^^  is  prohibited  except  as  therein 
provided. 

C.  Revoking,  jModifying  and  Extending  Orders.  —  Any  inter- 
locutory order  made  by  any  court  under  the  provisions  of  the  Act  may 
upon  the  court's  own  motion  or  otherwise,  be  revoked,  modified  or  ex- 
tended by  it  upon  such  notice  to  the  parties  affected  as  it  may  re- 
quire.^* And  if  it  appear  that  one  has  acquired  property  to  take  ad- 
vantage of  the  Act  the  court  is  authorized  to  make  such  order  as  might 
be  entered  notwithstanding  the  provisions  of  the  Act.^^ 


26.  Soldiers'  and  Sailors'  Civil  Re- 
lief Act,  art.  II,  §200. 

27.  Soldiers'  and  Sailors'  Civil  Re- 
lief Act,  art.  II,  §§200,  300. 

28.  Soldiers'  and  Sailors'  Civil  Re- 
lief Act,  art.  II,  §200,  cl.  4. 

29.  Soldiers'  and  Sailors'  Civil  Re- 
lief  Act,   art.    II,    §201. 

[a]  Limitation. — If  it  appear  that 
the  ability  of  the  plaintiff  to  prosecute 
the  action  or  the  defendant  to  conduct 
his  defense  is  not  materially  affected 
by  reason  of  his  military  service  the 
court    will    not    stay     the     proceeding. 
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Soldiers'  and  Sailors'  Civil  Relief  Act, 
art.  II,   §201. 

30.  Soldiers'  and  Sailors'  Civil  Re- 
lief Act,  art.  IT,  §§20.S,  204. 

31.  Soldiers'  and  Sailors'  Civil  Re- 
lief Act,  art.  II,  §204. 

32.  Soldiers'  and  Sailors'  Civil  Re- 
lief Act,  art.  Ill,  §800,  proceedings 
may  be  stayed  for  three  months. 

33.  Soldiers'  and  Sailors'  Civil  Re- 
lief Act,  art.   Ill,   §§301,  302. 

34.  Soldiers'  and  Sailors'  Civil  Re- 
lief Act,  art.  VI,  §600. 

35.  Soldiers'  and  Sailors'  Civil  Re- 
lief Act,  art.  VI,  §600. 
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Rescission  and  Cancellation; 
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For  forms,  see  9  Standard  Proc.  832,  et  seq.  and  the  index  to  this 
work. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  title. 


Chattel  Mortgages; 
Judicial  Sales; 
Liens ; 
Marshaling  Assets; 


I.  SATISFACTION. —"A.  Proceedings  To  Compel  Release  or 
Satisfaction.  —  A  mortgagor  may  have  a  mortgage  cancelled  or  satis- 
fied of  record  by  a  suit  in  equity,  where  the  mortgage  debt  has  been 
fully  paid  with  all  interest  due  thereon,^  unless  a  specific  remedy  at 


1.  Ala.— Marshall  v.  Shiff,  130  Ala 
545,  30  So.  335.  Cal.— See  Frutig  v. 
Trafton,  2  Cal.  App.  47,  83  Pac.  70. 
Colo. — Travelers'  Ins.  Co.  v.  Jones,  16 
Colo.  515,  27  Pae.  807;  Walker  v.  Tif- 
fin Gold  &  Silver  Min.  Co.,  2  Colo.  89. 
D.  0. — Washington  National  Building 
&  Loan  Assn.  v.  Conley,  31  App.  Cas. 
439.  III.— Pearce  v.  Bryant  Coal  Co., 
121  111.  590,  13  N.  E.  561;  Connelly  v. 
Connelly,  36  111.  App.  210.  Ind.— John- 
son V.  Moore,  112  Ind.  91,  13  N.  E.  106. 
la. — Kreck  v.  Pitzelberger,  64  Iowa  108, 
19  N.  W.  874.  Ky.— Bush  v.  Macklin, 
87  Ky.  482,  9  S.  W.  420.  Me.— Pratt  v. 
Skolfield,  45  Me.  386.  Md.— Cacy  v. 
Slay,  127  Md.  493,  96  Atl.  690;  Chap- 
pell  V.  Clarke,  92  Md.  98,  48  Atl.  36; 
Brown  v.  Stewart,  56  Md.  421;  Her- 
bert V.  Eawles,  30  Md.  271.  Mass. 
Fitzgerald  v.  Heady,  225  Mass.  75,  113 


N.  E.  844;  Short  v.  Caldwell,  155  Mass. 
57,  28  N.  E.  1124.  Mich.— Williams  v. 
Hammond,  182  Mich.  285,  148  N.  W. 
708;  Bush  v.  Freer,  91  Mich.  315,  51  N. 
W.  1002;  Eaton  v.  Eaton,  68  Mich.  158, 
36  N.  W.  50;  Flynn  v.  Flynn,  68  Mich. 
20,  35  N.  W.  817;  Canfield  v.  Conkling, 
41  Mich.  371,  2  N.  W.  191;  Barnard  V. 
Savier,  2  Mich.  N.  P.  174.  Minn.— See 
Redin  v.  Branhan,  43  Minn.  283,  45  N. 
W.  445;  Grogan  v.  Valley  Trading  Co., 
30  Mont.  229,  76  Pac.  211.  N.  J.— Pape 
V.  Ludeman  (N.  J.  Eq),  59  Atl.  9;  Ha- 
wards  Sav.  Inst.  v.  Essex  Building  & 
Loan  Assn.  (N.  J.  Eq.),  46  Atl.  223. 
N.  Y.— Gilbert  v.  Averill,  15  Barb.  20; 
In  re  Black,  150  App.  Div.  532,  135 
N.  Y.  Supp.  504;  Milliken  v.  Golden, 
73  Hun  212,  25  N.  Y.  Supp.  885,  56  N. 
Y.  St.  98;  Foster  v.  Mayer,  70  Hun  265, 
24  N.  Y.  Supp.  46,  54  N.  Y.  St.  114; 
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law  is  provided  by  statute,  whieh  affords  adequate  relief.-  This  relief 
may  be  seeured  in  some  jurisdietions  by  rule.^  But  wliere  the  mortgage 
has  not  been  fully  paid,  or  its  terms  otherwise  complied  with,  its  satis- 
faction cannot  be  enforced,^  even  as  to  property  included  therein  by 
mistake,^  unless  a  proper  tender  of  payment  has  been  made,"  or  the 


Galinper  v.  Morrison,  140  N.  Y.  Supp. 
487.  N.  C— Lovett  r.  Sloeumb,  109  N. 
C.  110,  13  S.  E.  803;  Mercantile  Trust 
&  Deposit  Co.  1-.  Piekerell,  99  N.  C. 
139,  5  S.  E.  417.  N.  D.— Peckham  i'. 
Van  Bergen,  10  N.  D.  43,  84  N.  W.  566. 
Pa. — Brewer's  Appeal,  104  Pa.  417; 
Saeger's  Appeal,  96  Pa.  479;  Appeal  of 
Goklbeek,  4  Sad.  488,  8  Atl.  29;  Din- 
ner r.  V^n  Dvke,  25  Pa.  Super.  433, 
Schoenberger's  Estate,  11  Pa.  Co.  Ct. 
534.  S.  C— Lewie  f.  Hallman,  53  S. 
C.  18,  30  S.  E.  601;  Brooks  v.  Jekyll, 
35  S.  D.  294,  152  N.  W.  109.  Term. 
Schilling  r.  Darmodv,  102  Tenn.  439, 
52  S.  W.  291,  73  Am.  St.  Rep.  892; 
Mullinix  r.  Perkins,  2  Coldw.  87.  Tex. 
Mi.-kie  v.  McGehee,  27  Tex.  134.  W.  Va. 
Marshall  v.  Porter,  71  W.  Va.  330,  76 
S.  E.  653.  Wis.— Moore  r.  Cord,  14  Wis. 
213.  Can. — Lee  v.  Canadian  Mutual 
Loan  &  Investment  Co.,  5  Ont.  L.  R. 
471,  2  Ont.  W.  R.  370,  34  Can.  Sup.  Ct. 
224;  McLennan  v.  McLean,  27  Grant 
Ch.  (U.  C.)  54;  Bell  V.  Brown,  Ritch. 
Eq.   (Nova  Scotia)   20. 

[a]  Upon  presentation  of  properly 
drawn  release,  to  the  mortgagee,  and 
a  tender  of  the  fee  necessary  to  an 
acknowledgment.  Bush  r.  Maeklin,  87 
Kv.  482,  9  S.  W.  420;  Krulder  r.  Hill- 
man,  57  Misc.  209,  107  N.  Y.  Supp.  727. 

2.  Green  r.  Knights  of  ,7ose]di  Build- 
ing &  Loan  Assn.,  25  Pa.  Dist.  800; 
Keyer  r.  Cosmopolitan  Savings  &  Loan 
Assn.,  8  Pa  Dist.  708;  Assurance  Co.  p. 
Power,  12  Phila.  (Pa.)  377;  Turnbull 
r.  Mann,  94  Va.  182,  26  S.  E.  510.  See 
Brewer's  Appeal,  104  Pa.  417;  Dinner 
r.  Van  Dvke,  25  Pa.  Super.  433;  Gra- 
ham's Case,  26  Pa.  Co.  Ct.  146,  pro- 
ceeding by   rule. 

3.  New  Orleans  Nat.  Banking  Assn. 
V.  Adams,  3  Woods  21,  18  Fed.  Cas. 
No.  10,184,  under  Louisiana  law.  See 
Smith  V.  Killian,  19  Pa.  Dist.  452; 
Graham's  Case,  26  Pa.   Co.  Ct.  146. 

4.  La. — Alex  Hutchinson  &  Son  v. 
Riggs-Terrell  Lumb.  Co.,  138  La.  3.55, 
70  So.  324.  Mass. — Brintnall  r.  Graves, 
168  Mass.  384,  47  N.  E.  119.  Mich. 
Trnmbloy  r.  Cannon,  134  Mich.  417,  96 
N.  W.  516;  Rood  r.  Winslow,  2  Doug. 
68.     N.  J. — Lewis  v.  Conover,  21  N.  J. 
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Eq.  230;  Ames  v.  New  Jersey  Frank- 
linite  Co.,  12  N.  J.  Eq.  66,  72  Am. 
Dec.  385.  N.  Y. — Earned  v.  Donovan, 
31  Abb.  N.  C.  308,  29  N.  Y.  Supp.  825, 
61  N.   Y.  St.  337. 

[a]  Costs  of  a  foreclosure  suit  must 
be  paid  b.v  a  mortgagor  who  pays  the 
mortgage  after  final  decree  therein, 
with  costs  to  the  mortgagee,  before  he 
can  compel  the  mortgagee  to  release 
the  mortgage.  N.  J. — Lewis  r.  Conover, 
21  N.  J.  Eq.  230.  Pa.— Pierce  v.  Pot- 
ter, 7  Watts  475;  Shea's  Petition,  4  Pa. 
Dist.  206;  Denner  r.  Van  Dyke,  25  Pa. 
Super.  433;  Smith  r.  Killian,  19  Pa, 
Dist.  452.  S.  C. — Lewie  r.  Hallman,  53 
S.  C.  18,  30  S.  E.  601.  Wis.— Knox  V. 
Johnston,   26    Wis.   41. 

[b]  Payment. — Notes  of  a  third  per- 
son, if  accepted  b.v  the  mortgagee  as 
payment  of  the  mortgage  debt,  is  suflfi- 
cient  payment  to  sustain  an  action  for 
satisfaction   of  the  mortgage.     Johnson 

I  r.  Moore,  112  Ind.  91,  13  N.  E.  IOC. 

fc]  Doubt  as  to  the  payment  of  a 
mortgage,  arising  from  the  pleadings 
and  proof,  will  generally  prove  fatal 
to  a  suit  in  equity  to  compel  the  satis- 
faction of  the  mortgage,  since  the 
parties  will,  in  such  event,  be  left  to 
their  remedy  at  law.  Dinner  v.  Van 
Dyke,   25   Pa.   Super.   433. 

Where  court  finds  mortgage  not  fully 
paid  it  may  nevertheless  decree  satis- 
faction upon  condition  of  payment  of 
the  balance  within  limited  time,  see 
infra,  T,  G. 

5.  Ames  r.  New  .Tersev  Franklinito 
Co.,  12  N.  J.  Eq.  66,  72  Am.  Dec.  385. 

6.  Mich. — Trombley  r.  Cannon,  134 
Mich.  417,  96  N.  W.'  516;  Canfield  i'. 
Conkling,  41  Mich.  371,  2  N.  W.  191. 
N.  Y.— Werner  r.  Tuch,  127  N.  Y.  217, 
27  N.  E.  84.5,  24  Am.  St.  Rep.  443, 
afflrmino  52  Hun  269,  5  N.  Y.  Supp. 
219,  25  N.  Y.  St.  680;  Gilbert  v.  Averill, 
15  Barb.  20;  Lamed  r.  Donovan,  31 
Abb.  N.  C.  308,  29  N.  Y.  Supp.  825, 
61  N.  Y.  St.  337;  Foster  r.  Mayer,  70 
Hun  265,  24  N.  Y.  Supp.  46,  54  N.  Y. 
St.  114.  Ore.— Covert  r.  Covert,  44 
Ore.  1,  74  Pac.  205.  S.  D.— Brooks  V. 
Jekyll,  35  S.  D.  294,  152  N.  W.  109. 
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money  paid  into  court/  or  the  mortgagor  is  entitled  to  a  decree  dis- 
charging the  mortgage  upon  the  statutory  presumption  of  payment,^ 
or  the  mortgage  debt  h*as  been  extinguished  by  operation  of  law,^  or 
the  mortgage  was  obtained  by  duress,  or  without  consideration.^^  Nor 
can  the  pro  rata  or  partial  release,  provided  for  in  a  mortgage  be  en- 
forced, where  such  partial  payments  are  not  made  until  after  matur- 
ity." 

B.  Action  for  Penalty  for  Failure  To  Release  or  Enter  Satis- 
faction. —  1.  Generally.  —  The  statutory  penalty,  imposed  in  some 
jurisdictions,  for  failure  to  enter  of  record  the  satisfaction  of  a  mort- 
gage, may  be  recovered  by  an  action  at  law,^^  where  the  mortgage  has 


7.  Parker  v.  Rawle,  148  Pa.  208,  23 
Atl.  1041;  Pennock  v.  Stewart,  104  Pa. 
184;  American  Trading  Co.  v.  Quevedo, 
19  Porto  Rico  947;  American  Trading 
Co.  V.  Monserrat,  19  Porto  Rico  929; 
Rubert  Hermanos  v.  Heirs  of  Lopez,  15 
Porto  Rico  86. 

[a]  The  mortgagor  may  pay  the 
money  into  court  if  the  trustee  or  mort- 
gagee refuses  to  execute  a  release  of 
the  mortgage.  Chappell  v.  Clarke,  92 
Md.  98,  48  Atl.  36. 

[b]  Where  (1)  there  is  a  dispute  as 
to  the  amount  due  on  a  mortgage,  the 
mortgagor  may  pay  into  court  the 
amount  claimed  by  the  mortgagee  to 
be  due  as  principal,  interest,  commis- 
sions, costs,  etc.,  and  the  court  will 
order  satisfaction  and  determine  the 
amount  due.  Parker  v.  Rawle,  148  Pa. 
208,  23  Atl.  1041;  Pennock  v.  Stewart, 
104  Pa.  184;  Green  v.  Knights  of  Joseph 
Building  &  Loan  Assn.,  25  Pa.  Dist. 
800;  Assurance  Co.  v.  Power,  12  Phila. 
(Pa.)  377;  Bradburn  v.  Edinburgh  Life 
Assurance  Co.,  5  Ont.  L.  R.  657,  2 
Ont.  W.  R.  253.  (2)  The  act  applies 
to  mortgagors  alone,  and  a  terre  tenant 
cannot  avail  himself  of  the  statute 
which  authorizes  the  payment  into 
court  of  the  amount  claimed  by  a 
mortgagee  and  have  the  mortgage  satis- 
fied. Assurance  Co.  v.  Power,  12  Phila. 
(Pa.)  377. 

8.  Short  V.  Caldwell,  155  Mass.  57, 
28  N.  E.  1124. 

9.  Schilling  v.  Darmody,  102  Tenn. 
439,  52  S.  W,  291,  73  Am.  St.  Rep 
892. 

[a]  Debt  Extinguished  by  Marriage. 
Where  a  mortgagor  becomes  the  wife 
of  the  mortgagee  after  the  execution 
of  a  trust  deed,  the  mortgage  debt  and 
mortgage  is  thereby  extinguished,  and 
the  heir  of  the  mortgagor  is  not  re- 
quired to  pay  the  amount  of  the  debt 


which  the  trust  deed  was  executed  to 
secure,  in  order  to  have  such  deed  can- 
celled. Schilling  v.  Darmody,  102  Tenn. 
439,  52  S.  W.  291,  73  Am.  St.  Rep. 
892. 

10.  Peekham  v.  Van  Bergen,  10  N. 
D.  43,  84  N.  W.  566.  See  generally 
the  title  "Rescissio-n  and  Cancella- 
tion. ' ' 

[a]  Where  the  mortgagee  refuses  to 
advance  the  whole  amount  agreed,  the 
mortgagor  may  have  the  mortgage  can- 
celled, the  court  providing  in  the  de- 
cree for  the  repayment  of  the  sums 
actually  advanced  to  the  mortgagor. 
Payne  i\  Loan  &  Guar.  Co.,  54  Minn. 
255,  55  N.  W.  1128.  See  generally  the 
title  "Rescission  and  Cancellation." 

11.  Leighton  v.  MacDaniel,  33  App. 
Cas.   (D.  C.)   480. 

12.  Burton  v.  Phillips,  161  Ala.  664, 
49  So.  848;  Ayers  v.  Butler,  156  Ala. 
608,  47  So.  138;  Henderson  r.  Wilson, 
139  Ala.  327,  36  So.  516;  Bell  v.  Wilkin- 
son, 65  Ala.  477.  Dak. — Kronebuseh  v. 
Raumin,  6  Dak.  243,  42  N.  W.  656. 
Idaho. — Cleveland  v.  Western  Loan  & 
Savings  Co.,  7  Idaho  477,  63  Pac.  885; 
Barnes  v.  Pitts  Agricultural  Works,  6 
Idaho  259,  55  Pac.  237.  lU.— Lane  v. 
Frake,  70  HI.  App.  303;  Murray  v. 
Brokaw,  67  HI.  App.  402.  Ind.— Judy 
V.  Thompson,  156  Ind.  533,  60  N.  E. 
270;  Murdock  v.  Cox,  118  Ind.  266,  20 
N.  E.  786.  Kan.— Blount  v.  Aetna 
Building  &  Loan  Assn.,  97  Kan.  77,  154 
Pac.  222;  Livick  v.  Piqua  State  Bank, 
96  Kan.  5,  149  Pac.  676;  Baker  r.  Cen- 
tral Nat.  Bank  of  Ellsworth,  86  Kan. 
293,  120  Pac.  549;  Sweet  v.  Ward,  43 
Kan.  695,  23  Pac.  941;  Mortgage  Trust 
Co.  V.  Norris,  8  Kan.  App.  699,  54  Pac, 
283.  Mass. — Fitzgerald  v.  Heady,  225 
Mass.  75,  113  N.  E.  844.  Mich.— Wil- 
ber  V.  Pierce,  56  Mich.  169,  22  N.  W. 
316.     Mo.— Ewing  v.    Shelton,    34   Mo. 
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been  paid  without  foreclosure  thereof.*''  Unless  otherwise  provided  by 
the  statute  the  action  is  the  same  as  for  the  recovery  of  other  similar 
penalties.'"'     In  some  juris;diftions  it  is  an  action  of  debt.'° 

A  recovery  of  such  penalty  cannot  be  had  where  the  mortgasror  has 
not  paid  the  mortgage  debt  in  full,  togi'tlnn-  with  all  interest  due 
thereon/*'  or  executed  another  mortgage  upon  different  property,  which 


518;  Pholps  v.  Relfe,  20  Mo.  479; 
Henry  r.  Orear,  104  Mo.  App.  570,  78 
S.  W.  283.  Neb. — Bovcs  r.  Summers, 
46  Neb.  308,  64  N.  W.  1066.  N.  Y. 
Mosher  r.  Campbell,  30  Hun  230.  N.  D. 
Swallow  V.  First  State  Bank,  28  N.  D. 
283,  148  N.  W.  630.  Ore.— Malarkey  r. 
O'Leary,  34  Ore.  493,  56  Pac.  521. 
Pa.— Crawford  r.  Simon,  159  Pa.  585, 
28  Atl.  491;  Plaubert  v.  Haworth,  9 
Phila.  123;  Steigcrwakl  r.  Philadelphia 
Brew.  Co.,  21  Pa.  Super.  540.  S.  D. 
Mader  v.  Piano  Mfg.  Co.,  17  S.  D.  553, 
97  N.  W.  843;  Jones  c.  Fidelity  Loan 
&  Trust  Co.,  7  S.  D.  122,  63  "N.  W. 
553.  Wis. — Schumacher  r.  Falter,  113 
Wis.  563,  89  N.  W.  485;  Crumbly  v. 
Harden,  70  Wis.  385,  36  N.  W.  19; 
Shields  r.  KlOpf,  70  Wis.  69,  35  N.  W. 
284;  Eaton  r.  Copeland,  17  Wis.  218. 

fa]  Chattel  Mortgage. — Where  the 
statute  makes  no  distinction  between 
mortgages  of  real  and  personal  prop- 
erty, the  statutory  penalty  may  be  re- 
covered for  failure  to  satisfy  a  chattel 
mortgage.  Hodson  v.  Clark,  33  Mo. 
App.  ].jO;  Bov?s  v.  Summers,  46  Neb. 
308,  64  N.  W."]066. 

13.  m. — Murray  v.  Brokaw,  67  111. 
App.  402.  Kan. — Perkins  r.  Matteson, 
40  Kan.  165,  19  Pac.  633.  S.  D.— .Jones 
r.  Fidelity  Loan  &  Trust  Co.,  7  S.  D. 
122,  63  N.  W.  553. 

[a]  A  decree  of  foreclosure  merges 
the  mortgage,  and  a  satisfaction  of 
such  decree  is  a  sufTicient  satisfaction 
of  the  mortgage  merged  therein,  and 
no  action  for  penalty  will  lie.  Mur- 
ray v.  Brokaw,  67  111".   A]^]^.  402. 

14.  See  the  title  "Penalties,  For- 
feitures and  Fines. ' ' 

[a]  Provision  for  an  attorney's  fee 
(1)  in  the  collection  of  such  penalty, 
does  not  render  the  statute  unconsti- 
tutional. Judv  V.  Thompson,  156  Ind. 
53.3,  60  N.  E.  270.  (2)  And  it  is 
error  for  the  court  to  refuse  to  submit 
to  a  iury  the  question  of  the  amount 
of  such  attorney's  fee,  where  the  same 
is  not  fi.xed  by  statute.  Blount  r.  Aetna 
Building  &  Loan  Assn.,  97  Kan.  77,  154 
Pac.  222. 

[b]  The    nature   of   the   liability   is 
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(1)  ex  delicto  rather  than  ex  contractu, 
even  though  action  is  in  debt  (Drennen 
Motor  Car  Co.  r.  Evans,  192  Ala.  150, 
68  So.  303;  Burns  v.  Reeves,  127  Ala. 
127,  28  So.  554),  but  (2)  it  is  not  crim- 
inal. Lane  r.  Frake,  70  111.  App.  303. 
But  see  Phelps  v.  Relfe,  20  Mo.  479, 
quasi-criminal. 

15.  Drennen  Motor  Car  Co.  v.  Evans, 
192  Ala.  150,  68  So.  303;  Kellv  v.  .John- 
son, 129  Ala.  627,  29  So.  672;  Lamar 
r.  Smith,  129  Ala.  418,  29  So.  576; 
Burns  v.  Reeves,  127  Ala.  127,  28  So. 
554;  Lane  r.  Fi-ake,  70  111.  App.  303. 

[a]  "The  statute  not  prescribing 
the  remedy  to  be  pursued  for  the  re- 
covery of  the  penalty  sued  for  the  com- 
mon law  principle  applies,  that  when 
a  statute  gives  a  penalty  and  provides 
no  remedy  for  its  recovery,  an  action 
of  debt  is  the  appropriate  remedy,  be- 
cause the  sum  demanded  is  certain  and 
fixed."  Burns  f.  Reeves,  127  Ala.  127, 
28  So.  554. 

16.  Ala.— Mavhall  v.  Woodall,  192 
Ala.  134,  68  So.  322.  Ind.— Osborn  v. 
Hocker,  160  Ind.  1,  66  N.  E.  42.  Mo. 
Snow  V.  Bass,  174  Mo.  149,  73  S.  W, 
630;  Phelps  r.  Relfe,  20  Mo.  479;  Wing 
V.  Union  Central  Life  Ins.  Co.,  181  Mo. 
App.  381,  168  S.  W.  917;  Hill  r.  Wain- 
wright,  83  Mo.  App.  460;  Dunkin  i'. 
Newark  Mut.  B.  Life  Ins.  Co.,  63  Mo. 
App.  257.  Pa. — Pierce  r.  Potter,  7 
Watts  47.5. 

fa]  Where  a  mortgagee  purchases 
the  mortgaged  premises  at  his  fore- 
closure sale  for  less  than  the  amount 
secured  thereby,  it  is  not  such  an  ex- 
tinguishment of  the  debt  as  will  enable 
the  mortgagor  to  maintain  an  action 
for  the  entry  of  satisfaction  of  the 
mortgage,  or  to  recover  a  penalty  for 
a  failure  to  enter  satisfaction.  Pierce 
V.    Potter,    7    Watts    (Pa.)    475. 

fb]  "De  minimus"  does  not  apply 
in  an  action  to  enforce  the  penalty  for 
failure  to  satisfy  a  mortgage,  the  stat- 
ute creating  the  remedy  being  highly 
penal,  and  requiring  the  strictest  con- 
struction; and  plaintiff's  possession  of 
the  note  secured  by  the  mortgage  is 
only  prima  facie  evidence  of  payment 
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has  been  anoepted  in  lieu  of  the  original  mortgage,^^  or  delivered  to  the 
mortgagee  specific  property,  which  has  been  accepted  in  satisfaction  of 
the  debt,^^  or  otherwise  complied  with  the  terms  of  the  mortgage/^ 
or  made  a  proper  tender  of  payment,-*^  except  where  it  is  sought  to 
enforce  payment  of  the  penalty  for  failure  to  enter  of  record  a  partial 
payment  ;^^  and  the  same  rule  applies  where  the  mortgagor  has  failed 
to  pay  or  tender  the  recording,^-  or  other  fees,  which,  by  the  statute  or 
terms  of  the  mortgage,  he  is  required  to  pay  to  the  mortgagee,^^  or  has 
failed  to  pay  the  premium  on  insurance  provided  for  in  the  mortgage  f* 
nor  can  a  mortgagor  recover  such  penalty  in  an  action  against  the 
mortgagee  where  an  assignee  thereof  received  payment  from  the  mort- 
gagor,^^ or,  it  has  been  held,  where  the  mortgagee,  acting  in  good  faith 
on  the  advice  of  counsel  and  under  a  mistaken  apprehension  of  his 
legal  rights,  refuses  to  discharge  the  mortgage,^®  or  where  the  right  of 
recovery,  by  the  person  demanding  the  release,  is  a  doubtful  question.^'^ 


in  full.  Mayhall  v.  Woodall,  192  Ala. 
134,  68  So.  322;  Page  v.  Johnston,  23 
Wis.  295.- 

[b]  Where  an  error  as  to  the 
amount  of  a  note  secured  by  a  mort- 
gage is  made  in  recording  the  mort- 
gage, and,  under  the  decisions  of  the 
jurisdiction,  the  amount  named  in  the 
record  controls  over  that  stipulated  in 
the  mortgage,  a  mortgagor  cannot  re- 
cover the  statutory  penalty  for  fail- 
ure to  enter  satisfaction,  even  where 
he  has  paid  the  amount  due  according 
to  the  record,  where  less  than  that 
•secured  by  mortgage.  Osborn  v.  Hocker, 
160  Ind.  1,  66  N.  E.  42;  Stone  v.  Lan- 
non,  6  Wis.  497. 

17.  Baker  v.  Central  Nat.  Bank  of 
Ellsworth,  86  Kan.  293,  120  Pac.  549. 

18.  Ikard  v.  Armstrong,  10  Ala.  App. 
657,  65   So.   849. 

19.  Ind. — Murdock  v.  Cox,  118  Ind. 
266,  20  N.  E.  786.  Mo.— Henson  v. 
Stever,  69  Mo.  App.  136.  Wis.— Crum- 
bly V.  Bardon,  70  Wis.  385,  36  N.  W. 
19;  Stone  v.  Lannon,  6   Wis.  497. 

20.  Dak. — Kronebusch  v.  Raumin,  6 
Dak.  243,  42  N.  W.  656.  Mich.— Collar 
V.  Harrison,  30  Mich.  66,  28  Mich.  518. 
Mo. — Camplaell  v.  Seeley,  43  Mo.  App. 
23,  38  Mo.  App.  298.  Wis.— Crumbly 
V.  Bardon,   70   Wis.   385,   36   N.   W.   19. 

[a]  But  compare  Snow  v.  Bass,  174 
Mo.  149,  73  S.  W.  630,  holding  that 
the  penalty  does  not  apply  to  persons 
who  have  refused  tender  of  payment 
under  a  mistaken  view  that  it  is  not 
due  under  the  contract. 

21.  Southwestern  Building  &  Loan 
Assn.   V.   Acker,   138   Ala.    523,   35    So. 


468;    Gay  v.   Rogers,   109   Ala.   624,   20 
So.  37. 

22.  Ala.— Kinard  v.  Hill,  154  Ala. 
632,  45  So.  60.  Kan.— Blount  v.  Aetna 
Building  &  Loan  Assn.,  97  Kan.  77,  154 
Pac.  222.  Mo,— Henson  v.  Stever,  69 
Mo.  App.  136. 

[a]  Payment  of  the  expense  of  re- 
lease of  a  mortgage  is  sufficiently  ten- 
dered when  the  mortgagor  sends  a  duly 
authorized  agent  to  the  mortgagee,  with 
a  properly  prepared  release  deed  of  the 
mortgage,  who  was  a  duly  qualified 
notary  public,  and  who  offered  on  be- 
half of  the  mortgagor  to  take  the 
acknowledgment  of  the  mortgagee  with- 
out any  cost  to  him  in  the  execution 
of  such  release.  Buonocore  v.  De  Peo, 
76  Conn.  705,  56  Atl.  510. 

23.  Neefe  v.  Snyder,  20  Pa.  Co.  Ct. 
6;  Crumbly  v.  Bardon,  70  Wis.  385,  36 
N.  W.  19. 

24.  Buehlman  v.  Koester,  171  111. 
App.  476. 

[a]  Insurance  on  premises  con- 
veyed in  a  trust  deed,  which  the 
grantee  therein  paid  to  prevent  the 
lapse  of  the  policy,  upon  default  of  the 
grantor  to  renew  such  policy  before  ex- 
piration, becomes  additional  indebted- 
ness secured  by  such  trust  deed,  when 
so  provided  therein,  which  must  be 
paid  before  the  grantor  is  entitled  to 
a  release  of  the  trust  deed.  Buehlman 
r.  Koester,  171  111.  App.  476. 

25.  Royal  Lumb.  Co.  v.  Elsberry,  185 
Ala.  462,  64  So.  71.  See  infra,  I, 
D,  2. 

26.  Myer  v.  Hart,  40  Mich.  517,  29 
Am.  Rep.  553. 

27.  Sullivan  Sav.  Inst.  v.  Sharp,  2 
Neb.  (Unof.)  300,  96  N.  W.  522. 

Vol.  XIX 


876 


MORTGAGES 


Nor  can  the  mortgagor  recover  the  penalty  when  by  reason  of  his  mis- 
conduct the  mortgagee  is  justified  in  assuming  that  entry  has  been 
made.'^  Where  a  mortgage  is  so  incompk'te  and  defective  as  tc  be  in- 
capable of  enforcement,  the  mortgagor  cannot  recover  the  statutory 
penalty  for  failure  to  enter  satisfaction  tliercof,-^  although  it  has  ])een 
hold  that  the  fact  that  the  mortgage  was  invalid  will  not  prevent  a 
recovery  of  the  penalty  for  failure  to  discharge  it,  where  it  has  been 
paid.^^ 

The  mortgagor  is  not  obliged  to  pay  a  separate  debt  due  the  mort- 
gagee as  a  condition  precedent  to  the  execution  of  a  release  of  the 
mortgage,^^  nor  is  he  obliged  to  pay  usurious  interest  before  bringing 
such  action,'^  or  pay  attorney's  fees  or  costs  for  an  unwarranted  suit 
to  foreclose.^^ 

2.  Notice  or  Demand.  —  An  action  to  recover  the  penalty  cannot  be 
maintained  where  no  notice  has  been  served,  or  demand  made,  upon  the 
holder  of  the  mortgage  for  the  execution  of  a  deed  of  release  or  entry 
of  satisfaction  of  record,-''*  unless  the  existence  of  such  facts  as  excuse 
the  demand  is  shown. ''^  In  some  jurisdictions,  such  notice  or  dem.and  is 
required  to  be  in  writing.'"  signed  by  the  person  having  authority  to 
demand  entry  of  satisfaction,^^  or  his  duly  authorized  agent  or  attor- 
ney,^® addressed  to  the  person  legally  authorized  or  empowered  to  exe- 


28.  Martin  v.  Walker,  lOfi  Ala.  469, 
71  So.  667;  Blount  v.  Aetna  Building  & 
Loan   Assn.,  07  Kan.   77,   ir)4   Pae.  222. 

fii]  Where  a  power  of  attorney  to 
enter  satisfaction  is  endorsed  by  a  niort- 
gatjee  ujxm  the  notice  or  request  of  the 
mortgagor  to  satisfy  the  record,  and 
returned  to  the  mortgagor,  to  be  by 
him  presented  to  the  probate  judge,  the 
attorney  named  therein,  and  such 
mortgagor  withholds  delivery  thereof, 
without  advising  the  mortgagee,  until 
the  statutory  penalty  accrues,  the 
mortgagor  is  thereby  estopped  to  re- 
cover the  penaltv.  Martin  r.  Walker, 
196  Ala.  4^9,  7l'So.  667. 

29.  Duke  v.  Chandler  (Ala.),  .39  So. 
567. 

30.  Wilber  i\  Pierce,  56  Mich.  169, 
22  N.   W.  816. 

31.  Buonocore  r.  De  Feo,  76  Conn. 
705,  .56  Atl.  510;  Henrv  r.  Orear,  104 
Mo.  App.  570,  78  S.  W.  "283. 

32.  Cleveland  v.  Western  Loan  & 
Savings  Co.,  7  Idaho  477,  6.'{  Pac.  885; 
Stevens  r.  Home  Savings  &  Loan 
Assn.,  5   Idaho   741,  51    Pac.   779. 

33.  Mich.— Collar  r.  Harrison,  30 
Mich.  66.  Ore. — Malarkev  )■.  O'Learv, 
34  Ore.  493,  56  Pac.  521.  Pa.— Steigcr- 
wald  r.  Philadelphia  Brewing  Co.,  21 
Pa.  Super.  540. 

34.  Ala.— Mavhall  r.  Woodall,  192 
Ala.  134.  68  So.' 322;  Royal  Lumb.  Co. 
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r.  Elsberrv,  185  Ala.  462,  64  So.  71; 
Pickett  r.'  Frost,  7  Ala.  App.  443,  61 
So.  476.  Idaho. — Barnes  r.  Pitts  Agri- 
cultural Works,  6  Idaho  259,  55  Pac. 
237.  Kan.— Shultz  r.  Morgan,  1  Kan. 
App.  572,  42  Pac.  254.  Mo.— Hill  v. 
Wainwright,  83  Mo.  App.  460;  Dunkin 
r.  Newark  Mut.  Ben.  Life  Ins.  Co.,  63 
Mo.  App.  257.  Neb.— Olcott  v.  Grav, 
60  Neb.  457,  83  N.  W.  680.  N.  D. 
Peckham  v.  Van  Bergen,  10  N.  D. 
43,  84  N.  W.  566.  Pa.— Neefe  V.  Sny- 
der, 20  Pa.  Co.  Ct.  6. 

35.  Shultz  r.  Morgan,  1  Kan.  App. 
572,   42   Pac.   254. 

36.  Mavhall  v.  Woodall,  192  Ala. 
134.  68  So.  322;  Roval  Lumb.  Co.  v. 
Elsberrv,  185  Ala.  462,  64  So.  71; 
Pickett"  V.  Frost,  7  Ala.  App.  443,  61 
So.  476. 

[a]  A  letter  addressed  postpaid  and 
placed  in  the  mail,  re(|ucsting  entry 
of  satisfaction  of  a  mortgage,  will  be 
presumed  to  have  been  received  by  the 
mortgagees,  when  addressed  to  their 
usual  place  of  business.  Steiner  r.  El- 
lis  (Ala.),  7  So.  80;{. 

37.  Avers  V.  Butler,  156  Ala.  608,  47 
So.  138.  ' 

38.  Lamar  r.  Smith,  129  Ala.  418, 
29  So.  576;  Bell  r.  Wilkinson,  65  Ala. 
477. 

fa]  An  agent  or  attorney,  fl)  in 
giving  notice  to  satisfy  a  mortgage  of 
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cute  the  release  or  enter  satisfaction  or  to  his  authorized  agent  or  at- 
torney,^^  and  should  indicate  with  reasonable  certainty  what  mortgage 
of  record  is  demanded  to  be  satisfied,*"  and  what  method  shall  be  em- 
ployed to  effect  such  satisfaction,  whether  by  marginal  entry  upon  the 
record  or  otherwise;*^  but  no  particular  form  of  words  is  necessary 
to  inform  the  mortgagee  that  a  satisfaction  of  record  is  demanded  of 
him.*2  A  notice  signed  by  two  persons  to  satisfy  mortgages  held  open, 
is  sufficient  to  include  a  mortgage  executed  by  one  of  such  persons 
only:*^  but  a  request  from  one  of  two  joint  mortgagors  for  entry  of 
satisfaction  of  the  joint  mortgage,  is  not  sufticient  ;**  and  it  has  been 
held  that  a  notice  in  the  name  of  two  joint  mortgagors,  to  which  one  of 
them  had  signed  the  names  of  both,  without  the  knowledge  and  consent 
of  the  other,  is  insufficient,*^  even  where  the  other  is  the  wife  of  the 
one  thus  requesting  satisfaction.**^    A  notice  to  one  of  the  partners  of 


record,  must  state  in  the  writing  con- 
taining the  request  for  entry  of  satis- 
faction that  he  is  acting  as  the  agent 
or  attorney  of  the  mortgagor,  or  such 
fact  must  appear  therein  (Lamar  v. 
Smith,  129  Ala.  418,  29  So.  576),  but 
(2)  it  is  not  necessary  that  the  author- 
ity of  the  agent  or  attorney  be  in 
writing.  Lamar  v.  Smith,  129  Ala.  418, 
29  So.  576. 

39.  Olcott  V.  Gray,  60  Neb.  457,  83 
N.  W.  680;  Daniels  r.  Densmore,  32 
Neb.  40,  48  N.  W.  906;  Shields  v.  Klopf, 
70   Wis.   69,  35  N.  W.   284. 

40.  Henderson  v.  Wilson,  139  Ala. 
327,  36  So.  516;  Clark  v.  Wright,  123 
Ala.  594,  26  So.  501;  Mortgage  Co.  v. 
Burke,  80  Miss.  643,  32  So.  51. 

[a]  A  letter,  simply  saying,  "I 
want  you  to  take  my  note  off  the  rec- 
ord," is  not  sufficient  as  a  notice  to 
enter  the  fact  of  payment  or  satisfac- 
tion on  the  margin  of  the  record  of 
the  mortgage.  Clark  v.  Wright,  123 
Ala.  594,  26  So.  501. 

41.  Chattanooga  Nat.  Building  & 
Loan  Assn.  v.  Echols,  125  Ala.  548,  27 
So.  975;  Steiner  &  Bro.  v.  Snow,  80 
Ala.  45;  Jordan  &  Sons  v.  Mann,  57 
Ala.  595;  Pickett  i\  Frost,  7  Ala.  App. 
443,  61  So.  476;  Mortgage  Co.  v.  Burke, 
80  Miss.  643,  ,32  So.  51. 

42.  Royal  Lumb.  Co.  v.  Elsberry, 
185  Ala.  462,  64  So.  71;  Partridge  v. 
Wilson,  141  Ala.  164,  37  So.  441;  Hen- 
derson V.  Wilson,  139  Ala.  327,  36  So. 
516;  Clark  v.  Wright,  123  Ala.  594,  26 
So.  501 ;  Steiner  &  Bro.  v.  Snow,  80  Ala. 
45;  Jordan  &  Sons  v.  Mann,  57  Ala. 
595. 

[a]  Request  for  Satisfaction. — ' '  You 
will  please  cancel  all  mortgages  against 


me  on  the  record  at  once,"  is  a  suffi- 
cient notice  for  the  satisfaction  of  two 
separate  mortgages,  by  entering  "the 
fact  of  payment  or  satisfaction  on  the 
margin  of  the  record  of  the  mortgage," 
as  required  by  statute.  Partridge  v. 
Wilson,  141  Ala.  164,  37  So.  441; 
Pickett  V.  Frost,  7  Ala.  App.  443,  61 
So.  476.  ii  > 

43.  Henderson  v.  Wilson,  139  Ala. 
327,  36  So.  516. 

44.  Jarratt  v.  McCabe,  75  Ala.  325; 
McClendon  v.  Henderson  Land  &  De- 
velopment Co.,  9  Ala.  App.  480,  63  So. 
811. 

[a]  All  Parties  Interested  Must 
Join  in  Notice. — Such  statutes  being 
penal  in  their  nature,  must  be  strictly 
construed,  and  cannot  be  extended  by 
implication,  so  that  a  request  to  enter 
satisfaction  must  be  made  by  all  the 
parties  interested  as  mortgagors,  in 
order  to  bind  the  mortgagee.  Jarratt 
i\  McCabe,  75  Ala.  325. 

45.  Jowers  v.  Brown  Bros.,  137  Ala. 
581,  34  So.  827. 

[a]  Ratification  of  Notice, — Where 
one  of  two  joint  mortgagors  (a  husband 
and  wife),  signs  his  own  name  and 
that  of  the  other  to  a  notice  to  the 
mortgagee  to  enter  satisfaction,  with- 
out the  knowledge  or  consent  of  such 
other  joint  mortgagor,  the  uniting  in  a 
joint  action  for  the  penalty  is  not  such 
a  ratification  of  the  signing  of  her 
name  to  the  notice  as  will  satisfy  the 
statute.  Jowers  v.  Brown  Bros.,  137 
Ala.  581,  34  So.  827. 

46.  Jowers  v.  Brown  Bros.,  137  Ala. 
581,  34  So.  827;  McClendon  v.  Hender- 
son Land  &  Development  Co.,  9  Ala. 
App.  480,  63  So.  811. 
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fi  niortgragree  firm  is  snffifient  to  bind  nil  of  the  partners.*^ 

C.  Jn^ismrTiox  and  VEN'rE.  —  The  jurisdiction  and  venue  of  the 
action  for  the  penalty  or  to  compel  the  satisfaction  of  the  mortgage 
are  crovern'^'d  by  the  pi-in<'iph^s  elsewhere  treated.*^ 

D.  Parties.  — 1.  Plaintiff.  —  The  action  for  the  penalty  may  be 
maintained  by  the  mortgagor  or  his  grantee  or  heirs.*^  So  also  a  mort- 
gagor,^'' his  lieirs  at  law,^^  or  the  grantee  of  the  mortgaged  preniises,''^* 
or  his  mortgagce^^  may  maintain  a  suit  or  proceeding  to  compel  the 
execution  "of  a  release,  or  entry  on  the  record  of  satisfaction  of  a 
mortgage. 

Effect  of  Transfer  of  Property.  — The  fact  that  the  mortgagor  has  sold 
the  mortgaged  premises  does  not  prevent  him  from  maintaining  the 
action  to  compel  satisfaction,  where  he  has  guaranteed  the  purchaser 
against  the  enforcement  of  mortgage;"  but  the  rule  in  some  jurisdic- 
tions is  other^^^se  where  a  solvent  grantee  has  assumed  the  indebted- 
ress.'"'''  With  respect  to  the  action  for  the  penalty,  where  the  purpose 
of  the  action  is  regarded  as  a  vindication  of  the  mortgagor's  solvency 
or  nredit  he  may  sue  for  the  penalty  though  he  has  conveyed  the  prem- 
ises;"'^ but  where  the  action  is  regarded  merely  as  a  vindication  of  the 
title,  it  must  be  brought  by  the  grantee."  Where  there  are  several 
joint  mortgagors  they  should  all  join  in  the  action  for  the  penalty .^^ 


47.  Royal  Lurab.  Co.  v.  Elsberry,  185 
Ala.  462, 'fi4  So.  71;  Johnson  V.  Frix, 
177    Ala.   251,  58   So.  427. 

48.  See  the  titles  "Jurisdiction;" 
"Venue." 

[a]  A  justice's  court  has  jurisdic- 
tion of  the  action  for  the  penalty.  Lane 
r.  Frake,  57  111.  App.  616;  Malarkey  r. 
O'Leary,  34  Ore.  493,  56  Pac.  521.  See 
generally  the  title  "Justices  of  the 
Peace." 

1 1)  I  The  venue  of  an  action  to  com- 
pel satisfaction  is  the  county  in  which 
the  premises  are  situated.  New  Or- 
leans Nat.  Banking:  Assn.  v.  Adams,  3 
Woods  21,  18  Fed.  Cas.  No.  10,184; 
Byrne's  Petition,  13  Pa.  Dist.  701,  not- 
■withstanding  the  division  of  the  county 
and  that  the  mortgage  is  recorded  at 
the  old  county  seat  and  the  premises 
are  in  the  new  county. 

\c  I  The  venue  of  the  action  for  the 
penalty  is  in  the  county  where  the 
land  lies,  under  a  statute  providing  for 
bringing  action  within  the  county 
where  the  act  or  omission  occurred. 
Drennon  Motor  Car  Co.  r.  Evans,  192 
Ala.    150,   6S    So.    ?,()?j. 

49.  Kan. — Thomas  r.  Reynolds,  29 
Kan.  304.  S.  D. — Jones  r.  Fidelitv  Loan 
&  Trust  Co.,  7  S.  D.  122.  63  N.  W.  553. 
Wis. — Schumacher  r.  Falter,  113  Wis. 
563,  89  N.  W.  485;  Tcetshorn  v.  Hull, 
SO  Wis.   162. 


50.  See  supra,  I,  A. 

51.  Schilling  v.  Darmodv,  102  Tenn. 
4.S9,  52  S.  SV.  291,  73  Am.  St.  Rep. 
892. 

52.  La. — Klotz  v.  Maereadv,  44  La. 
Ann.  166,  10  So.  706.  N.  Y.— Beach  v. 
Cooke,  28  N.  Y.  508,  86  Am.  Dee.  260. 
Can. — McLennan  v.  McLean,  27  Grant 's 
Ch.  (U.  C.)  54. 

[a]  The  mortgagor  is  a  necessary 
])arty  to  an  action  by  his  grantee  to 
liave  the  mortgage  adiudged  satisfied. 
Gilbert  v.  Averill,  15' Barb.  (N.  Y.) 
20. 

53.  Klotz  V.  Maereadv,  44  La.  Ann. 
166,   10   So.   706. 

54.  Washington  National  Building 
&  Loan  Assn.  r.  Conley,  31  App.  Gas. 
(D.  C.)  439,  remedy  at  law  inadequate. 

55.  Stevens  v.  Havdcn,  129  Mass. 
328. 

56.  Livingston  r.  Cudd,  121  Ala.  316, 
25  So.  805,  since  the  unsatisfied  record 
of  mortgage  is  an  in.iury  to  his  credit. 

57.  Thomas  v.  Reynolds,  29  Kan. 
304,  the  right  of  action  is  not  personal 
but  follows  the  ownership.  See  also 
Jones  V.  Fidelitv  Loan  &  Trust  Co.,  7 
S.  D.  122.  63  N.   W.  553. 

Fal  Rule  Applied  to  Chattel  Mort- 
gage,— Thomas  r.  Rcvnnlds,  29  Kan. 
304. 

58.  Harris  r.  Swanson  &  Bro.,  62 
Ala.   299. 
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2.  Defendant.  —  A  suit  to  compel  the  execution  of  a  release  or  en- 
try of  satisfaction,  or  an  action  to  recover  the  statutory  penalty  for 
failure  to  execute  such  release  or  enter  such  satisfaction  of  a  mort- 
gage, may  be  brought  against  a  mortgagee,^^  or  against  an  assignee  or 
transferee,  alone,*^*^  or  when  joined  with  the  mcrtgagee.*^^  And  by  stat- 
ute in.  some  jurisdictions,  the  action  may  be  against  a  trustee,*^-  cestui 
que  trust,'^^  transferee  or  assignee  of  a  deed  of  trust. '^^  But  in  the 
absence  of  express  provision  of  statute,  the  penalty  cannot  be  recovered 
in  an  action  against  the  trustee  in  a  deed  of  trust,*^^  or  the  cestui  que 
trust  thereof,'^''  or  the  personal  representative  of  the  assignee  of  a 
mortgagee.^^  However,  a  suit  to  compel  satisfaction  may  be  brought 
against  a  mortgagee's  executor  or  administrator.''^ 


[a]     Where  action  is  by  one  only  the 

defect  of  parties  is  waived  unless  prop- 
erly and  seasonably  objected  to.  Thomas 
V.  Reynolds,  29  Kan.  304.  See  the  title 
"Parties." 

[bj  All  the  joint  parties  must  have 
previously  joined  in  the  written  re- 
quest to  enter  satisfaction  on  the  rec- 
ord. Jowers  V.  Brown  Bros.,  137  Ala. 
581,  34  So.  827;  Jarratt  v.  McOabe,  75 
Ala.  325. 

59.  Ala. — Southwestern  Building  & 
Loan  Assn.  v.  Acker,  138  Ala.  523,  35 
So.  468.  Kan. — Perkins  v.  Matteson, 
40  Kan.  165,  19  Pac.  633.  Mc— Ewing 
V.  Shelton,  34  Mo.  518.  Neb.— Daniels 
V.  Densrnore,  32  Neb.  40,  48  N.  W.  906. 
Pa.— Neefe  v.  Snyder,  20  Pa.  Co.  Ct.  6. 
Wis, — Schumacher  v.  Falter,  113  Wis. 
563,  89  N.  W.  485. 

[a J  The  penalty  cannot  be  recovered 
from  one  who  has  no  interest  in  the 
mortgage  or  debt  secured  thereby,  al- 
though it  appears  of  record  in  his  name, 
where  he  has  no  means  of  knowing 
himself  to  be  in  default  for  failure  to 
release  the  mortgage.  Murphv  v.  Flem- 
ing, 69  Mich.   185,  36  N.  W.'787. 

60.  Ala. — Southwestern  Building  & 
Loan  Assn.  v.  Acker,  138  Ala.  523,  35 
So.  468.  HI.— Connelly  v.  Connelly,  36 
111.  App.  210.  Minn. — Redin  v.  Bran- 
ham,  43  Minn.  283,  45  N.  W.  445;  Gal- 
loway V.  Litchfield,  8  Minn.  188.  Mo. 
Ewing  r.  Shelton,  34  Mo.  518;  Henry 
V.  Orear,  104  Mo.  App.  570,  78  S.  W. 
283.  Neb.— Daniels  v.  Densmore,  32 
Neb.  40,  48  N.  W.  906.  N.  Y.— Mosher 
V.  Campbell,  30  Hun  230.  Wis.— Schu- 
macher V.  Falter,  113  Wis.  563,  89  N. 
W.  485. 

[a]  The  assignee  alone  is  liable  for 
the  statutory  penalty  for  refusal  to 
satisfy  or  release  a  mortgage,  (1)  where 
he  alone  has  the  power  to  satisfy  it  of 


record.  Galloway  v.  Litchfield,  8  Minn. 
188.  (2)  If  the  mortgagee's  grantee 
received  the  payment  of  the  debt,  the 
action  for  penalty  should  be  against 
him.  Royal  Lumb.  Co.  v.  Elsberrv,  185 
Ala.  462,  64  So.  71. 

fbj  Transferee  Necessary  Defend- 
ant.— The  transferee  of  the  mortgage 
sought  to  be  canceled  is  a  necessary 
party  to  a  bill  in  equity  to  cancel  a 
mortgage.  Marshall  v.  Shiflf,  130  Ala. 
545.  20  So.  335. 

[c]  A  written  and  recorded  assign- 
ment of  a  mortgage  is  necessary  to  ren- 
der the  assignee  of  a  mortgage  liable 
for  the  statutory  penalty  for  failure  to 
satisfy  the  same  of  record,  under  a 
statute  making  it  the  duty  of  the  mort- 
gagee, or  those  legally  acting  for  him, 
to  enter  satisfaction  ni  the  margin  of 
the  record.  Low  v.  Fox,  56  Iowa  221. 
9  N.  W.   131. 

61.     Galloway  y.   Litchfield,  S  Minn. 


188. 
62, 
Assn 


Southwestern    Building    &    Loan 
V.    Acker,    138    Ala.    523,    35    So. 
468;  Ewing  v.  Shelton,  34  Mo.  518. 

63.  Ewing  v.  Shelton,  34  Mo.  518. 

[a]  A  cestui  que  trust  is  not  a  neces- 
sary party  in  a  suit  to  compel  a  trus- 
tee to  satisfy  a  mortgage.  Redin  v. 
Branhan,  43   Minn.   283,  45  N.  W.  445. 

64.  Southwestern  Building  &  Loan 
Assn.  V.  Acker,  138  Ala.  523,  35  So. 
4.68. 

65.  Southern  Building  &  Loan  Assn. 
r.  McCants,  120  Ala.  616,  25  So.  8. 

66.  Southwestern  Building  &  Loan 
Assn.  r.  Acker,  138  Ala.  523,  35  So. 
468;  Southwestern  Building  &  Loan 
Assn.  V.  Rowe,  125  Ala.  491,  28  So.  484. 

67.  Page   v.   Johnston,   23   Wis.   295. 

68.  Mo.— Ewing  v.  Shelton,  34  Mo. 
518.  Neb. — Daniels  v.  Densmore,  32 
Neb.  40,  48  N.  W.  906.     N.  Y.— Galin- 
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All  tho  parties  intorosted  in  a  mortgage  of  record  must  be  made 
parties  to  an  action  to  discharge  the  mortgage."^ 

A  mortgagor  eannot  maintain  an  action  against  the  recorder  of  mort- 
gages to  compel  him  to  cancel  of  record  a  mortgage,^"  unless  the  mort- 
gagee is  made  a  party  defendant  also.''^  In  some  jurisdictions  the  stat- 
ute imposing  a  penalty  for  failure  to  release  a  mortgage  does  not  ap- 
ply to  corporations;'-  but  it  is  recoverable  only  against  the  officer  of 
such  corporation  whose  duty  it  was  to  release  the  mortgage." 

E.  Pleadings.  —  1.  In  Suit  To  Compel  Satisfaction.^*  —  In  an  ac- 
tion to  compel  satisfaction  of  a  mortgage,  it  is  not  necessary  that  the 
note  and  mortizage  be  made  a  part  of  the  complaint,  or  be  filed  there- 
with as  exhibits.'^  The  bill  or  complaint  should,  allege  all  the  facts  en- 
titling the  plaintiff'  to  relief.''^ 

The  pendency  of  a  suit  to  foreclose  a  mortgage  is  not  a  good  plea  in 
bar  of  a  suit  to  have  such  mortgage  satisfied  of  record.'^ 

2.  In  Action  To  Recover  Penalty.  —  a.  Complaint.  —  In  accord- 
ance with  ilie  general  rules  elsewhere  treated,'^  all  the  facts  constitut- 
ing the  cause  of  action  for  the  penalty  must  be  stated."'-*    But  merely 


ger  V.  Morrison,  140  N.  Y.  Supp.  487. 
Pa.— Crawford  v.  Simon,  159  Pa.  585, 
28  Atl.  491. 

[a]  One  executor  who  refuses  to  re- 
lease a  mortgage,  which  has  been  fully 
paid  to  his  co-executor,  is  liable  for  the 
statutory'  penalty.  Crawford  r.  Simon, 
159  Pa.  585,  28  Atl.  491;  Sehoenberger's 
Estate,  11  Pa.  Co.  Ct.  534. 

69.  Wintcrson  v.  Wilson,  8  App.  Div. 
619,  40  N.  Y.  Supp.  961,  75  N.  Y.  St. 
362. 

70.  Lemos  t>.  Duralde,  3  Mart.  N.  S. 
(La.)  258;  Leverich  v.  Prieur,  8  Eob. 
(La.)  97. 

71.  Delavigne  v.  Gaiennie,  11  Rob. 
(La.)  171 ;  Leverich  r.  Prieur,  8  Rob. 
(La.)  97;  French  i".  Prieur,  6  Rob.  (La.) 
299. 

72.  Studebaker  Bros.  Mfg.  Co,  v. 
Morden,  150  Ind.  173,  64  N.  E.  594. 

73.  Southern  Indiana  Loan  &  Sav- 
ings Inst.  r.  Doyle,  26  Ind.  App.  102, 
59  N.  E.  179. 

74.  Soo  generally  the  titles  "Bills 
and  Answers;"  "Declaration  and  Com- 
plaint. ' ' 

75.  Johnson  v.  Moore,  112  Ind.  91, 
13  N.  E.  106;  Marley  v.  National 
Building  Loan  &  Savings  Assn.,  28  Ind. 
App.  369,  62  N.  E.  1023,  bond  and  mort- 
gage given  building  and  loan  associa- 
tion. 

Necessity  of  annexing  copy  of  instru- 
ment sued  on,  sec  tlio  title  "Exhibits," 
and    6   ST.wr).\ia)    PKor-.   6^•'^. 

76.  As  to  essential  faxts,  see  supra, 
I,  A  and  P. 


Compare  infra,  T,  E,  2. 

[a  I  Where  money  has  been  paid  into 
court  to  satisfy  a  mortgage,  the  com- 
])laint  should  allege  such  payment. 
American  Trading  Co.  V.  Monserrat,  19 
Porto  Rico  929. 

[bj  Payment  of  Expense. — And 
where  the  nuirtgagor  is  roiiuirccl  by 
statute  to  pay  the  expense  of  acknowl- 
edgment of  the  release  of  mortgage,  a 
complaint  in  an  action  to  cancel  the 
mortgage  must  allege  payment  or  ten- 
der of^  the  amount  of  such  expense. 
Mader  r.  Piano  Mfg.  Co.,  17  S.  D.  553, 
97  N.  W.  843. 

77.  Eaton  r.  Eaton,  68  Mich.  158,  36 
N.   W.   50. 

78.  See  tho  title  "Penalties,  For- 
feitures and  Fines." 

79.  Scott  r.  Robards,  67  Mo.  2^9. 
See  supra,  T,  B. 

[n]  The  complaint  should  allege 
that  the  defendant  is  indebted  to  the 
plaintiff  in  the  amount  of  tlie  penalty 
sued  for,  referring  to  the  statute  pro- 
viding therefor,  and  demand  .iudgTnent 
in  such  amount.  Teetshorn  r.  Hull,  30 
Wis.   162. 

\h]  Following  Language  of  the 
Statute. — The  romjilnint  is  sufTicient  if 
it  follows  substantially  the  languag«> 
of  the  statute.  .Tones  r.  Fiilelitv  Loan 
&  Trust  Co.,  7  S.  T>.  122,  6:i  X.  \V.  .^).53. 

[cl  SuflP-cieut  Complaint. — A  com- 
plaint alleging  the  p.nynient  of  a  mort- 
gage executed  by  plaintiflF  to  defendant, 
a  demand  in  writing  for  entry  of  sat- 
isfaction of  record  thereof,  and  failure 
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evidentiary  facts  need  not  be  stated  :^°  neither  is  it  necessary  to  allege 
special  damage  to  the  plaintiff.^^  But  the  complaint  must  contain  an 
unequivocal  allegation  of  payment  of  the  debt  secured  by  the  mort- 
gage,^- and  must  show  compliance  with  the  statute  as  to  demand  for 
release  or  satisfaction.**^ 

b.  Plea  or  Ansirei'.  —  The  mortgagee  may  plead  the  general  issue,^* 
and  he  may  plead  a  set-ofi'.^^  Any  matter  in  justification  or  excuse  of 
the  defendant's  failure  to  enter  satisfaction  must  be  specialh^  pleaded.^^ 
An  entry  of  satisfaction  after  the  statutory  limit  therefor  has  run,  can- 
not be  made  available  as  a  defense.®^  Even  where  such  entry  is  made 
before  the  commencement  of  suit  to  recover  the  penalty  ;^^  nor  is  a  re- 
conveyance of  the  mortgaged  premises  by  the  mortgagee  to  the  mort- 
gagor a  good  defense  to  such  action,  because  not  a  discharge  of  the 


of  defendant  for  the  statutory  limit 
to  comply  therewith,  setting  out  the 
date  of  the  mortgage  and  book  and 
page  where  recorded,  contains  sufficient 
allegations  of  fact.  Johnson  i;.  Frix, 
177   Ala.   251,   58   So.   427. 

[dj  Plaintiff's  ownership  of  the 
premises  at  the  time  the  notice  for 
execution  of  a  release  or  satisfaction 
was  given,  need  not  be  alleged.  Liv- 
ingston V.  Cudd,  121  Ala.  316,  25  So. 
805.     But  compare  supra,  I,  D,  1. 

[e]  That  tho  mortgagee  was  the 
owner  and  holder  of  the  mortgage  at 
the  time  of  payment  need  not  be  alleged 
but  will  be  presumed  where  the  giv- 
ing of  the  mortgage  to  him  is  alleged. 
Spaulding  v.  Sones,  11  Ind.  App.  562, 
39  N.  E.  526. 

As  to  nature  of  the  action,  see  supra 
I,  B,  1,  and  the  title  "Penalties,  For- 
feitures and  Fines. ' ' 

80.  Burns  v.  Beeves,  127  Ala.  127, 
28  So.  554. 

( a]  The  book  in  which  the  mortgage 
is  recorded  need  not  be  designated  in 
the  complaint,  if  the  mortgage  is  other- 
wise sufficiently  identified.  Williams  v. 
Bowdin,  68  Ala.  126. 

81.  Williams  v.  Bowdin,  68  Ala.  126. 

82.  Gamble  v.  Canadian  &  American 
Mortgage  &  Trust  Co.,  6  Idaho  202,  55 
Pac.  241. 

83.  See  infra,  this  note,  and  supra, 
I    B    2 

[aj  Description  of  Mortgage  in  De- 
mand.— And  show  that  the  notice  or 
demand  for  satisfaction  indicated  with 
reasonable  certainty  the  mortgage 
which  he  desired  to  have  satisfied  of 
record.  Mortgage  Co.  v.  Burke,  80 
Miss.  64.'!,  32  So.   51. 

[b]  Time  of  Demand. — And  a  fail- 
ure to  allege  when  the  request  or  de- 


mand for  the  release  or  entry  of  satis- 
faction was  made,  or  that  the  statu- 
tory time  has  run  against  the  defend- 
ant since  such  demand,  is  fatal  to  a 
recovery.  Wing  v.  Union  Central  Life 
Ins.  Co.,  155  Mo.  App.  356,  137  S.  W. 
IL 

84.  Kelly  v.  Johnson,  129  Ala.  627, 
29  So.  672. 

85.  Kelly  v.  Johnson,  129  Ala.  627, 
29  So.  672. 

86.  Petty  v.  Dill,  53  Ala.  641;  Henry 
V.  Orear,  104  Mo.  App.  570,  78  S.  W. 
283;  Wiener  v.  Peacock,  31  Mo.  App. 
238. 

[a]  Physical  infirmity  no  defense. 
Drennen  Motor  Car  Co.  v.  Evans,  192 
Ala.  150,  68  So.  303;  Walker  v.  Eng- 
lish, 106  Ala.  369,  17  So.  715. 

[b]  That  his  failure  to  enter  satis- 
faction was  not  wilful  or  intentional, 
is  no  defense.  Walker  v.  English,  106 
Ala.  369,  17  So.  715;  Renfro  v.  Adams, 
62  Ala.  302;  Boves  v.  Summers,  46  Neb. 
308,  64  N.   W.  1066. 

[c]  Failure  of  mortgagor  to  tender 
attorney's  fees  is  no  defense,  where 
none  are  due.  Mich. — Collar  v.  Harri- 
son, 30  Mich.  66.  Ore.— Malarkey  v. 
O'Leary,  34  Ore.  493,  56  Pac.  521.  Pa. 
Steigerwald  v.  Philadelphia  Brewing 
Co.,  21  Pa.  Super.  540. 

[_d  ]  _  A  release  by  one  of  several 
plaintiffs,  without  authority  or  assent 
of  the  others,  can  not  be  set  up  as  a 
defense  to  the  cause  of  action  main 
tained  by  the  remaining  plaintiffs.  Har 
ris  V.  Swauson  &  Bro.,  67  Ala.  486. 

87.  Deeter  v.  Crosslev,  26  Iowa  180 
Hall  V.  Hurd,  40  Kan.  740,  21  Pac 
58.5. 

88.  Deeter  v.  Crossley,  26  Iowa  180 
Hall  V.  Hurd,  40  Kan.  740,  21  Pac 
585. 
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iTiortfrasrp  rpcord  ;^°  nor  will  the  fact  that  the  mortfrafree  has  pre\noiisly 
executed  to  the  mortcrafjor  a  satisfaction,  defeat  a  recovery  of  the  stat- 
utory penalty  hy  the  grantee,  where  such  satisfaction  was  not  Hied  for 
record  nor  intended  to  be  so  filed. ^'^  That  the  indebtodness  has  not 
been  fully  paid,  is  a  good  dcfense.^^  The  mortgagee  may  set  off  as  a 
defense  to  an  action  against  him  hy  the  mortgagor,  a  mortgage  note 
of  the  mortgagor.^- 

3.  Joinder. —  A  suit  to  compel  satisfaction  of  a  mortgage,  may  be 
.ioincd  with  one  to  recover  the  statutory  penalty  for  failure  to  enter 
satisfaction,^^  and  vife  versa  ;^*  and  the  plaintiff  may  recover  on  one 
count  where  relief  is  denied  in  the  other."^  It  has  been  held  that  a 
failure  to  join  an  action  for  recovery  of  the  penalty  with  one  to  com. 
pel  the  execution  of  a  release,  will  operate  as  a  bar  to  a  subsequent 
action  to  recover  the  penalty.''"  A  count  for  damages  caused  by  failure 
to  enter  satisfaction  of  record  may  be  joined  with  one  for  the  penalty." 
The  cause  of  action  for  the  penalty  may  be  stated  in  several  counts." 

4.  Relief  by  Cross-Bill  or  Cross-Complaint.  —  The  mortgagor  may, 
by  .''ross-l)ill  or  cross-complaint,  set  up  his  cause  of  action  for  satisfac- 
tion of  the  mortgage,^^  or  for  the  penalty/  in  action  of  foreclosure,  or 
in  an  action  on  the  debt.^ 

F.     Trial.  —  In  some  jurisdictions,   either  party  has  an   absolute 


89.  Kinne  r.  Tullis,  10  Kan.  App. 
582,  62  Pac.  114. 

90.  Eaton  v.  Copeland,  17   Wis.  218. 

91.  Buehlman  v.  Koester,  171  111. 
App.  476. 

92.  Kelly  v.  Johnson,  129  Ala.  627, 

29  So.  672;  Burns  v.  Reeves,  127  Ala. 
127,  28  So.  534. 

93.  Idaho. — Gamble  v.  Canadian  & 
American  Mortfjage  &  Trust  Co.,  6 
Idaho  202,  55  Pac.  241.  Ind. — Osborn 
r.  Hooker,  160  Ind.  1,  66  N.  E.  42. 
Mich. — Murphy  v.  Fleming,  69  Mich.  185, 

30  N.  W.  787;  Parkes  v.  Parker,  57 
Mich.  57,  23  N.  W.  458;  Collar  v.  Har- 
rison, 30  Mich.  66,  28  Mich.  518.  N.  Y. 
Mosiier  V.  CampLcll,  30  Hun  230.  N.  D. 
Pcckham  r.  Van  Bergen,  10  N.  D.  43, 
84  N.  W.  560.  S.  D.— Madcr  v.  Piano 
Mfg.  Co..  17  S.  D.  .553,  97  N.  W.  843. 
Tex.— Mickic  r.  McGehee,  27  Tex.  134. 

94.  Idaho. — Gamble  t'.  Canadian  & 
American  Mortgage  &  Trust  Co.,  6 
Idaho  202,  55  Pac.  241.  Ind. — Osborn  r. 
ITocker,  160  Ind.  1,  66  N.  E.  42.  Mich. 
Mur])hv  v.  Fleming,  69  Mich.  185,  3C) 
N.  W.'787;  Parkes  r.  Parker,  57  Mich. 
57,  23  N.  W.  458.  Mo.— Phelps  v.  Relfc, 
20  Mo.  479.  N.  Y.— Mosher  i\  Camp- 
bell, 30  Hun  2.30.  N.  D.— Peckham  r. 
Van  Bergen,  10  N.  T).  43.  84  N.  W.  566. 
S.  D.— Mader  r.  Piano  Mfg.  Co.,  17  S. 


D. 


97  X.  W.  843.     Tex. — Mickie  v. 


McGehee,  27  Tex.   1.34. 
Vol.  XIX 


[a]  Injunction  Pending  Trial  of 
Right  To  Release. — Proceedings  to  en- 
force pa^•m.?nt  of  the  statutory  penalty 
for  failure  to  release  a  mortgage  as  to 
a  part  of  the  lands  covered  thereby 
may  be  en.joined  pending  a  determina- 
tion of  the  mortgagor's  right  to  such 
release  in  a  pending  suit  for  foreclos- 
ure.    Lane   r.   Frake,   57   111.   App.  616. 

95.  Ind.— Osborn  r.  Hocker,  160  Ind. 
1,  66  X.  E.  42.  Mich. — Murphy  r.  Flem- 
ing, 69  Mich.  185,  36  X.  VV.  787; 
Parkes  r.  Parker,  57  Mich.  57,  23  N. 
W.  458;  Canfield  t:  Conkling.  41  Mich. 
371,  2  X.  W.  191.  N.  D.— Peckham  v. 
Van  Bergen,  10  N.  D.  43,  84  X.  W. 
566.  Tex.— Mickie  v.  McGehee,  27  Tex. 
134. 

96.  Fitzgerald  r.  Hoadv,  225  Mass. 
75,  113  X.  E.  S-J4. 

97.  Scott  r.  Robards,  67  Mo.  289, 
the.v  must  be  separatel.v  stated. 

98.  Partridge  v.  Wilson,  141  Ala. 
164,  37  So.  441. 

99.  Gould  r.  Elgin  Citv  Banking  Co., 
136  111.  60,  26  X.  E.  497.* 

See  generally  the  titles  "Cross-Bill;" 
' '  Cross-Complaint. ' ' 

1.  Huxford  r.  Eslaw,  53  Mich.  179, 
IS  X.  W.  630. 

2.  Hill-Ingham  Lumb.  Co.  v.  Neal, 
89  Ark.  3,85,  117  S.  W.  247,  cross-com- 
plaint for  penalty,  in  action  on  the 
debt. 
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right  to  a  trial  by  jury,  in  an  action  to  recover  the  penalty  for  failure 
to  satisfy  a  mortgage  of  record,^  but,  Avhere  the  proceeding  is  sum- 
mary in  character,  trial  by  jury  is  denied.* 

G.  Judgment  or  Decree.  —  Where  it  is  found,  in  an  action  to  com- 
pel release  or  satisfaction,  that  the  mortgage  has  not  been  fully  paid, 
the  court  may  decree  the  satisfaction  of:  the  mortgage  upon  payment 
of  the  balance  found  due  within  a  limited  time.^  And  in  such  a  suit, 
the  court  may  decree  the  execution  of  a  deed  of  reconveyance  of  the 
propertv,  where  necessary." 

11.  ACTIONS  FOR  RECOVERY  OF  MORTGAGED  PREMISES. 
A.  By  Mortgagee  or  Those  Holding  TTndek  Him.  —  1.  Against  the 
Mortgagor  and  Others  Claiming  Under  Him.  —  Where  a  mortgagee,  or 
one  holding  under  him,  is  entitled  to  the  possession  of  the  mortgaged 
premises  by  virtue  of  his  conditional  estate  in  fee  simple  therein,  he 
may,  in  most  jurisdictions,  recover  same  by  an  action  of  ejectment,^ 


3.  Stovens  v.  Home  Savings  &  Loan 
Assn.,  5  Idaho  741,  51  Pac.  779;  Hau- 
bert  V.  Haworth,  9  PhiJa.  (Pa.)  123. 

As  to  jury  trial  generally,  see  the 
title  "Juries  and  Jurors." 

4.  Shea's  Petition,  4  Pa.  Dist.  206. 

5.  Beach  v.  Cooke,  28  N.  Y.  508,  86 
Am.  Dec.  260;  Gilbert  v.  Averill,  15 
Barb.  (N.  Y.)  20;  In  re  Black,  150  App. 
Div.  532,  135  N.  Y.  Supp.  504;  Winter- 
son  V.  Wilson,  8  App.  Div.  619,  40  j\. 
Y.  Supp.  961,  75  N.  Y.  St.  362;  Newerf 
V.  Jebb,  1  Silv.  Supp.  109,  6  N.  Y.  Supp. 
581. 

6.  Orme  v.  Clark,  1  Havw.  &  H.  114, 
18  Fed.  Cas.  No.  10,577. 

As  to  judgments  generally,  see  the 
titles  "Decrees;"   "Judgments." 

7.  U.  S. — Dexter  v.  Harris,  2  Mason 
531,  7  Fed.  Cas.  No.  3,862.  Ala.— Wat- 
son V.  Herring,  115  Ala.  271,  22  So.  28; 
Lomb  r.  Pioneer  Sav.  &  Loan  Co.,  106 
Ala.  591,  17  So.  670.  Ark.— Smith  v. 
Eobinson,  13  Ark.  533.  Cal.— Smith  v. 
Smith,  80  Cal.  323,  21  Pac.  4,  22  Pac. 
186,  549;  Montgomery  v.  Spect,  55  Cal. 
352;  Hughes  v.  Davis,  40  Cal.  117.  Conn. 
Kockwell  V.  Bradley,  2  Conn.  1.  Ga. 
Wells  V.  Kemme,  145  Ga.  17,  88  S.  E. 
562;  Eobinson  v.  Alexander,  65  Ga.  406. 
111.— Esker  v.  HefPernan,  159  111.  38,  41 
N.  E.  1113;  Carroll  v.  Ballance,  26  111. 
9,  79  Am.  Dec.  354;  Hall  v.  Lance,  25 
111.  277;  Kruse  v.  Scripps,  11  111.  98. 
Kan. — Meredith  v.  Meredith,  54  Kan. 
150,  37  Pac.  974.  Md.— Watkinson  v. 
Collins,  1  Har.  &  M.  12.  Mich.— Todd 
V.  Davis,  32  Mich.  160;  Blackwood  v. 
Van  Vleet,  11  Mich.  252;  Mundy  v. 
Monroe,  1  Mich.  68;  Stevens  v.  Brown, 
Walk.  Ch.  41.  Minn.— Benton  v.  Nicoll, 
24  Minn.   221,     Mo. — Allen  v.   Ranson, 


44  Mo.  263,  100  Am.  Dec.  282.  N.  J. 
Mershon  v.  Castree,  57  N.  J.  L.  484, 
31  Atl.  602;  Tichenor  v.  Collins,  45  N. 
J.  L.  123;  Den  v.  Wade,  20  N.  J.  L.  291; 
Den  ex  dem.  Smallwood  v.  Bilderback, 
16  N.  J.  L.  497;  Den  ex  dem.  Hart  v. 
Stockton,  12  N.  J.  L.  322.  N.  Y.— Jack- 
son ex  dem.  Barclay  i\  Hopkins,  18 
Johns.  487;  Jackson  ex  dem.  Bennet  v. 
Lamson,  17  Johns.  300;  Jackson  QX 
dem.  Tuthill  v.  Dubois,  4  Johns.  216; 
Jackson  ex  dem.  Benton  v.  Laughhead, 
2  Johns.  75.  N.  C. — Kiser  v.  Combs,  114 
N.  C.  640,  19  S.  E.  664;  Bennett  V. 
Williamson,  50  N.  C.  307;  Williams  v. 
Bennett,  26  N.  C.  122;  Fuller  v.  Wads- 
worth,  24  N.  C.  263,  38  Am.  Dec.  692. 
Ohio. — Williams  v.  Englebrecht.  37  Ohio 
St.  383.  Vt.— Barnes  r.  Beach,  18  Vt. 
146;  Appleton  v.  Edson,  8  Vt.  239.  Eng. 
Pugh  V.  Heath,  7  App.  Cas.  235,  51  L. 
J.  Q.  B.  367,  46  L.  T.  Eep.  (N.  S.)  321, 
30  Wkly.  Eep.  553.  Can.— Canada  Per- 
manent Bldg.  Soc.  f.  Teeter,  19  Ont. 
156;  Frost  v.  Hines,  12  Ont.  669;  Gil- 
christ V.  Eamsay,  27  U.  C.  Q.  B.  500; 
Goodeve  v.  Wallace,  24  U.  C.  Q.  B.  31; 
Carter  v.  McLaurin,  8  U.  C.  C.  P.  460. 

[a]  When  demand  is  a  prerequisite 
to  the  payment  of  interest  under  the 
terms  of  a  mortgage,  wherein  it  is  also 
stipulated  that  the  mortgagor  shall  hold 
possession  until  default,  the  mortgagee 
cannot  maintain  ejectment  for  the  re- 
covery of  the  mortgaged  premises  for 
def.iult  in  the  payment  of  interest  un- 
IcKs  demand  therefor  has  been  made  or 
attempted  to  be  made  by  seeking  the 
mortgagor  on  the  premises  for  that  pur- 
pose. Lamson  v.  Tilden,  2  Hen.  &  M. 
(12   Va.)    95. 

[bj     Foreclosure    First. — Where    the 
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or  by  maintaininf!:  trospass,"  or  writ  of  entry^  ajorainst  the  mortgacror 
or  other  person  in  possession,  churning  under  him/*'  whether  such  condi- 
tional estate  be  hehl  under  a  niortgafire  purporting  to  be  such,  or  a  deed 
absolute  in  form  but  made  for  the  purpose  of  securing  the  payment  of 
money  due  the  grantee,  and  therefore  construed  to  be  a  mortcrage," 
The  vendee  of  mortgaged  property  under  a  power  of  sale  provided  in 
the  mortgage,  may  recover  possession  of  the  property  by  ejectment 
against  the  mortgagor  i'^  and  a  purchaser,  at  execution  sale,  of  the 
equity  of  redemption,  may  maintain  a  writ  of  entry  for  possession 
against  a  stranger." 

A  mortgagee  cannot  maintain  an  action  of  forcible  entry  and  de- 
tainer against  the  mortgagor,  or  those  claiming  under  him,  before  a 
foreclosure  of  his  mortgage,^*  or  wliere  he  has  not  previously  lield 
possession,^*  except  in  the  case  of  an  equitable  mortgagee  against  the 
equitable  mortgagor.^®    A  purchaser,  under  power  of  sale,  cannot  main- 


Btatute  requires  that  foreclosure  of  the 
mortgage  shall  constitute  the  first  step 
in  the  collection  of  the  mortgage  debt, 
the  mortgagee  is  not  thereby  precluded 
from  bringing  ejectment,  since  eject- 
ment is  not  a  proceeding  to  collect  the 
debt,  but  to  secure  and  protect  the 
pledge.  Mershon  v.  Castree,  57  N.  J. 
L.  484,  31  Atl.  602. 

8.  Delaney  r.  Canadian  Pac.  Ry.  Co., 

21  Ont.  (Can.)  11;  Brookfield  v.  Brown, 

22  Can.  Sup.  Ct.  398. 

9.  Me.— Morse  v.  Stafford,  9.5  Me.  31, 
49  Atl.  45;  Colder  v.  Colder,  95  Me.  259, 
49  Atl.  1050;  Mason  v.  Mason,  67  Me. 
546.  Mass. — Haven  v.  Adams,  4  Allen 
80;  Hunt  v.  Hunt,  17  Pick.  118;  May- 
nard  v.  Hunt,  5  Pick.  240;  Dewey  i'. 
Van  Deusen,  4  Pick.  19;  Somes  r.  Skin- 
ner, 3  Pick.  52;  Partridge  v.  Gordon,  15 
Mass.  486;  Darling  r.  Chapman,  14 
Mass.  101;  Green  v.  Kemp,  13  Mass. 
515,  7  Am.  Dec.  169;  Erskine  r.  Town- 
send,  2  Mass.  493,  3  Am.  Dec.  71.  N.  H. 
Marsh  r.  Smith,  18  N.  H.  366. 

See  infra,  TIT,  C,  2,  and  the  title 
"Writ  of  Entry." 

10.  111.— Eskor  V.  Heffernan,  159  111. 
38,  41  N.  E.  1113;  Carroll  r.  Ballance, 
26  111.  9,  79  Am.  Dec.  354;  Kruse  v. 
Scripps,  11  111.  98.  la.— Richards  v. 
Crawford,  50  Iowa  494.  Kan, — Mere- 
dith V.  Meredith,  54  Kan.  150,  37  Pac. 
974.  Mass. — Haven  v.  Adams,  4  Allen 
80;  Hunt  r.  Hunt,  17  Pick.  118;  May- 
nard  v.  Hunt,  5  Pick.  240;  Somes  v. 
Skinner,  3  Pick.  52;  Partridge  v.  Gor- 
don, 15  Mass.  486;  Green  r.  Kemp,  13 
Mass.  515,  7  Am.  Dec.  169.  Mich. 
Stevens  r.  Brown,  Walk.  Ch.  41.     Mo. 
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Allen  r.  Ranson,  44  Mo.  263,  100  Am. 
Dec.  282.  N.  H.— Marsh  r.  Smith,  18  N. 
H,  366.  N.  Y.— Jackson  ex  dcm.  Tuthill 
r.  Dubois,  4  Johns.  216,  right  of  o.iect- 
ment  since  abrogated  bv  statute.  N,  0. 
Kiser  r.  Combs,  114  N."C.  640,  19  S.  E. 
664;  Williams  v.  Bennett,  26  N.  C.  122; 
Fuller  r.  Wadsworth,  24  N.  C.  263,  38 
Am.  Dec.  692.  Ohio.— Williams  v.  Engle- 
brecht,  37  Ohio  St.  583;  Moore  r.  Burn- 
et's Lessee,  11  Ohio  334.  Vt.— Barnes 
V.  Beach,  18  Vt.  146. 

11.  Ga. — Robinson  V.  Alexander,  65 
Ga.  406.  See  Polhill  r.  Brown,  84  Ga. 
338,  10  S.  E.  921.  111.— Ladd  r.  Lndd, 
£52  111.  43,  96  N.  E.  561.  Mass.— Ers- 
kine V.  Townsend,  2  Mass.  493,  3  Am. 
Dec.  71. 

12.  Ramsey  v.  Sibert,  192  Ala.  176, 
68  So.  349;  Jackson  r.  Tribble,  156  Ala. 
4S0,    47    S.).    310. 

[  a  1  Wliere  the  vendee  is  the  mort- 
gagee himself,  j)urchasing  at  the  sale 
under  the  powers  of  sale  contained  in 
the  mortgage,  he  is  entitled  to  main- 
tain ejectment  for  possession  uniler 
cither  his  deed  as  vendee  or  his  legal 
title  at  common  law  under  the  mort- 
gage. Jackson  v.  Tribble,  156  Ala. 
480,  47  So.  310. 

13.  Poignard  v.  Smith,  6  Pick. 
(Mass.)    172. 

14.  Bragdon  r.  Hatch,  77  Me.  433,  1 
Atl.  140;  Jcwett  r.  Mitchell,  72  Me. 
28;  Reed  r.  Elwell,  46  Me.  270;  Roach 
r.  Cosine,  9  Wend.  (N.  Y.)   227. 

15.  Boyle  v.  Boyle,  121  Mass.  86; 
Walker  r."Thaver,  113  Mass.  36;  Roach 
V.  Co.oine,  9  Wend.   (N.  Y.)   227. 

16.  Jewett   V.   Mitchell,   72   Me.   28. 
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tain  an  action  for  foreihle  entry  and  detainer  against  the  mortgagor, 
when  neither  he  nor  the  mortgagee  has  taken  possession  of  the  prem- 
ises/^ 

2.  Against  Third  Parties.  —  The  mortgagee  may  maintain  such  ac- 
tion for  possession  against  strangers/^  or  trespassers/^  whether  he  be 
actually  in  possession  of  the  mortgaged  premises,^*'  or  only  entitled 
thereto  by  reason  of  a  breach  of  condition  of  the  mortgage.^^ 

B.  By  Mortgagor  and  Successors.  —  1.  Generally.  —  The  mort- 
gagor may  maintain  ejectment  or  trespass  for  possession  of  the  mort- 
gaged premises,  against  third  persons,"  but  not  against  the  mortgagee 
and  those  claiming  under  him  in  lawful  possession  after  condition 
broken.^^  Where  the  mortgagee  is  laM'fully  in  possession,  the  only 
remedy  of  the  mortgagor  is  by  bill  in  equity, 2*  wherein  he  may  compel 
an  accounting  of  the  rents  and  profits,  and  have  the  receipts  from  such 


17.     Boyle  r.  Boyle,  121  Mass.  85. 

13.  Mass.— Hall  v.  Bell,  6  Mete.  431. 
Mich. — Blackwood  v.  Van  Vleet,  11 
Mich.  252.  N.  H.— Marsh  v.  Smith,  18 
N.  H.  .366.  N.  C— Bennett  v.  William- 
son, .50  N.  C.  307. 

19.  U.  S. — Dexter  v.  Harris,  2  Mason 
fjHl,  7  Fed.  Cas.  No.  3,862.  Conn. 
Townsend  Sav.  Bank  v.  Todd,  47  Conn. 
190.  Mass.— Hall  v.  Bell,  6  Mete.  431; 
Somes  /".  Skinner,  3  Pick.  52;  Partridge 
V.  Gordon,  15  Mass.  486;  Green  v. 
Kemp,  13  Mass.  515,  7  Am.  Dec.  169. 
Mich.— Todd  V.  Davis,  32  Mich.  160; 
Blackwood  V.  Van  Vleet,  11  Mich.  252. 
N.  H.— Marsh  v.  Smith,  18  N.  H.  366: 
Eundlett  v.  Hodgman,  16  N.  H.  239. 
N.  J. — Smallwood  v.  Bilderback,  16  N. 
J.  L.  497.  Vt.— Appleton  v.  Edson,  8 
A't.  239.  Can. — Canada  Permanent 
Bldg.  &  Sav.  Soc.  v.  Eowell,  19  U.  C. 
Q.  E.  124. 

20.  Mass. — Haven  v.  Adams,  4  Allen 
80.  Mich.— Todd  v.  Davis,  32  Mich. 
160;  Blackwood  v.  Van  Vleet,  11  Mich. 
252;  Mnndy  v.  Monroe,  1  Mich.  68. 
N.  O. — Bennett  v.  Williamson,  50  N.  C. 
307. 

21.  lU.— Esker  v.  Heflfernan,  159  111. 
38,  41  N.  E.  1113.  Ky.— Dougherty  v. 
Kercheval,  1  A.  K.  Marsh.  52.  Can. 
Doe  e.r  clem.  McLean  v.  Fish,  5  U.  C. 
Q.  B.  295. 

22.  Ala.— Allen  v.  Kellam,  69  Ala. 
442.  Fla.— Brown  v.  Snell,  6  Fla.  741. 
111.— Emorv  v.  Keighan,  88  111.  482; 
Hall  V.  Lance,  25  111.  277.  Ind.— Par- 
ker ?\  Hubble,  75  Ind.  580.  Me.— Stin- 
son  V.  Eoss,  51  Me.  556,  81  Am.  Dec. 
.S91 ;  Huckins  v.  Straw,  34  Me.  166.  Md. 
Morgan's   Lessee   v.   Davis,   2   Har.    & 


M.  9.  N.  H.— Lane  v.  Sleeper,  18  N. 
H.  209;  Ellison  v.  Daniels,  11  N.  H. 
274.  S.  C— Laffan  v.  Kennedy,  15 
Eich.  L.  246.  Can.— Doe  ex  dem.  Hard- 
ing V.  Hanson,  11  N.  Bruns.  340;  Piatt 
V.  The  Grand  Trunk  Eailway  Co.  of 
Canada,  12  Ont.  119. 

But  see  Dougherty  v.  Kercheval,  1 
A.  K.  Marsh.   (Ky.)   52. 

[a]  W^t  of  Entry. — Stinson  v.  Ross, 
51  Me.  556,  81  Am.  Dec.  591;  Huckins 
V.  Straw,  34  Me.  166;  Lane  v.  Sleeper, 
18  N.  H.  209;  Ellison  v.  Daniels,  11  N. 
H.  274. 

23.  Me.— "Woods  v.  Woods,  66  Me. 
206;  Dyer  v.  Toothaker,  51  Me.  380; 
Huckins  v.  Straw,  34  Me.  166.  Mass, 
New  England  Jewelry  Co.  v.  Merriam, 
2  Allen  390;  Hill  v.  Payson,  3  Mass. 
559.  N.  H.— Ellison  v.  Daniels,  11  N. 
H.  274.  N.  Y.— Becker  v.  McCrea,  193 
N.  Y.  42.3,  86  N.  E.  463,  23  L.  E.  A. 
(N.  S.)  754;  Hubbell  v.  Moulson,  53  N. 
Y.  225,  13  Am.  Eep.  519.  N.  D.— Nash 
V.  Northwestern  Land  Co.,  15  N.  D. 
566,  108  N.  W.  792.  Tex.— Bosse  v. 
Johnson,  73  Tex.  608,  11  S.  W.  860; 
Duke  V.  Eeed,  64  Tex.  705.  Wis. 
Brinkman  v.  Jones,  44  Wis.  498;  Hen- 
nesy  v.  Farrell,  20  Wis.  42;  Stark  v. 
Brown,   12   Wis.   572,   78   Am.  Dec.  762. 

24.  Me.— Woods  v.  Woods,  66  Me. 
206;  Dyer  v.  Toothaker,  51  Me.  380; 
HOI  V.  More,  40  Me.  515.  Mass.— New 
England  Jewelry  Co.  v.  Merriam,  2  Al- 
len 390.  N.  Y.— Becker  r.  McCrea,  193 
N.  Y.  423,  86  N.  E.  463,  23  L.  E.  A, 
(N.  S.)  754;  Hubbell  v.  Mouson,  53  N. 
Y.  225,  13  Am.  Eep.  519.  N.  D.— Nash 
V.  Northwestern  Land  Co.,  15  N.  D. 
566,  108  N".  W.  792.  Can.— Goodeve 
V.  Wallace,  24  U.  C.  Q.  B.  31. 
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an  aoeonntinpr  applied  to  the  satisfaction  of  tho  niortcrage.^^ 
A  mortcracror  wlio  hns  placed  his  mort^nfree  in  possession  f^annot  main- 
tain ejoctnient  a<rainst  him  so  lonp-  as  the  mortgrage  debt  remains  un- 
satisfied;-" althoufih  an  action  for  the  recovery  of  such  debt  is  barred 
by  the  statute  of  limitations  ;='  and  this  is  true  in  a  jurisdiction  in 
^vhich  the  mortgagee  has  no  title  by  virtue  of  his  mortgage,  and  can- 
not recover  possession  of  the  premises  thereunder.^^  But  when  the 
mortgage  debt  has  been  fully  paid  from  the  rents  and  profits  of  the 
land,2»  or  otherwise,^"  the  mortgagor.^^  or  his  legal  representatives,  may 
bring  an  action  to  recover  possession  of  tlie  mortgaged  premises,''-  or 
compel  a  reconveyance  of  the  land,  where  it  was  conveyed  by  absolute 
deed.""'  "Where  the  mortgagee  is  unlawfully  in  possession  of  the  mort- 
gaged premises,  the  mortgagor  may  recover  in  an  action  therefor;" 
although  the  mortgagee  may,  in  such  case,  by  proper  pleadings,  obtain 
a  decree  of  foreclosure  of  his  mortgage. •''^ 

2.  By  Heirs,  Grantees  or  Vendees  of  Mortgagor.  —  The  heirs  at 
law  of  tho  mortgagor,-'''  or  one  who  owns  the  equity  of  redemption," 
may  recover  possession  of  the  mortgaged  premises  in  ejectment  or  other 
appropriate  action  against  the  mortgagee  where  the  mortgage  has  been 
fully  paid.    But  neither  the  heirs  of  the  mortgagor,^^  nor  his  grantee," 


25.  Hubbell  v.  Moulson,  53  N.  Y. 
225,  13  Am.  Eep.  519. 

26.  Cal.— Spect  r.  Spect,  88  Cal.  437, 
26  Pac.  203,  22  Am.  St.  Rep.  314,  13 
L.  R.  A.  137;  Green  v.  Thornton,  8  Cal. 
App.  160,  96  Pac.  382.  111.— Fountain 
V.  Bookstaver,  141  111.  461,  31  N.  E.  17; 
Johnson  i;.  Watson,  87  111.  535.  Me. 
Conner  r.  Whitmore,  52  Me.  185.  Mass. 
Chamberlain  v.  Perry,  138  Mass.  546; 
Lawton  v.  Savage,  136  Mass.  111.  Tex. 
Bosse  V.  .Johnson,  73  Tex.  60S,  11  S.  W. 
860;   Duke  v.  Reed,  64  Tex.  705. 

27.  Spect  V.  Spect,  88  Cal.  437,  26 
Pac.  203,  22  Am.  St.  Rep.  314,  13  L. 
R.  A.  137;  Fountain  v.  Bookstaver,  141 
111.  461,  31   N.   E.   17. 

28.  Bosse  v.  Johnson,  73  Tex.  608, 
n  S.  W.  860;  Brinkman  v.  Jones,  44 
Wis.  498;  Ilonncsy  r.  Farrell,  20  Wis. 
42;  Stark  V.  Brown,  12  Wis.  572,  78  Am. 
Dec.  762. 

29.  Marshall  V.  Pierce,  136  Ga.  543, 
71  S.  E.  893. 

30.  Blanchard  v.  Kenton,  4  Bibb 
(Kv.)  451. 

31.  Marshall  v.  Pierce,  136  Ga.  .543, 
71  S.  E.  893;  Blanchard  v.  Kenton,  4 
Bibb    (Kv.)    451. 

32.  Marshall  i\  Pierce,  136  Ga.  543, 
71  S.  E.   893. 

33.  Polhin  r.  Brown,  84  Ga.  338,  10 
S.  E.  921.  See  infra,  III,  A,  3,  b,  (II); 
III. 

34.  Bosso    V.   Johnson,   73   Tox.   608, 
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11   S.  W.  860;    Duke  v.   Reed,  64  Tex. 
705;  Loving  r.  Millikcn,  59  Tex.  423. 

3.5.  Bosse  r.  Johnson,  73  Tex.  608,  11 
S.  \V.  860;  Loving  f.  Millikeu,  59  Tex. 
423. 

36.  Marshall  r.  Pierce,  136  Ga.  543, 
71  S.  E.  893;  Blanchard  v.  Kenton,  4 
Bibb    (Ky.)    451. 

[a]  Against  the  vendee  of  the  mort- 
gaged premises  at  a  void  sale  thereof. 
Allen  V.  Kellam,  69  Ala.  442. 

37.  Stinson  r.  Ross,  51  Me.  556,  81 
Am.  Dec.  591 ;  Brookfield  r.  Brown,  22 
Can.  Sup.  Ct.  398. 

fa]  A  creditor  of  the  mortgagor  ■who 
has  attached  his  debtor's  right  to  re- 
deem mortgaged  premises,  may,  after 
paying  the  amount  due  upon  the  mort- 
gage and  obtaining  a  release  from  the 
mortgagee,  maintain  a  writ  of  entry 
for  possession  against  the  mortgagor. 
Hammond  /•.  Reynolds,  72  Me.  513. 

38.  111.— OMham  r.  Pfleger,  84  HI. 
102.  Kan. — Kelso  v.  Norton,  65  Kan. 
778,  70  Pac.  896,  93  Am.  St.  Rep.  :508. 
Wis.— Stark  r.  Brown,  12  Wis.  572,  78 
Am.  Doi-.   762. 

39.  HI. — Fountain  r.  Bookstaver,  141 
111.  461,  31  N.  E.  17;  .lackson  r.  War- 
ren, 32  111.  331;  Kruse  r.  Scripps,  11 
Til.  9S.  Ind.— Butler  r.  Doe  ex  drm. 
Rockafellar,  7  Blackf.  247.  Kan.— Kelso 
r.  Norton,  05  Kan.  778,  70  Pac.  896,  93 
Am.  St.  Rep.  308.  Me.— Woods  v. 
Woods,  66  Me.  206;  Dyer  v.  Toothaker, 
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nor  a  vendee  at  an  execution  sale  of  the  mortgagor's  equity  in  the 
mortgaged  premises,  can  recover  possession  from  the  mortgagee  until 
the  mortgage  has  been  fully  paid,*°  even  where  the  mortgagee  took 
possession  after  the  sheriff's  sale.*^  A  possessory  action  cannot  be 
maintained  against  the  mortgagee  who  has  not  entered  upon  or  claimed 
ownership  of  the  mortgaged  land.*- 

C.  Parties.  —  The  parties  to  an  action  for  possession  are  governed 
by  the  general  rules  elsewhere  treated.*^  The  mortgagee/*  or  his  legal 
representative,*^  a  grantee  of  the  mortgagee,*''  the  mortgagee's  lessee,*^ 
his  devisee,  joining  with  him  the  executor  of  the  devisor,*^  or  an  as- 
signee of  the  mortgagee,  may  bring  an  action  for  possession  of  the 
mortgaged  premises.*^  One  member  of  a  partnership  may  maintain 
ejectment  under  a  mortgage  to  the  firm.^" 

D.  Pleadings.  —  The  pleadings  in  actions  for  possession  follow  the 
rules  governing  such  actions  generally .^^  A  plea  or  answer  should  be 
framed  in  accordance  with  principles  and  rules  elsewhere  treated.^^ 


51  Me.  380;  Hill  v.  More,  40  Me.  515. 
N.  H.— Johnson  v.  Elliot,  26  N.  H.  67; 
Lyman  v.  Hibbard,  18  N.  H.  233.  N.  Y. 
Hubbell  V.  Moulson,  53  N.  Y.  225,  13 
Am.  Rep.  519. 

[a]  Mortgagee  in  Possession. — A 
purchaser  at  a  void  foreclosure  sale,  to 
whom  the  mortgagor  has  surrendered 
possession,  holds  as  "a  mortgagee  in 
possession."  Kelso  v.  Norton,  65  Kan. 
778,  70  Pac.  896,  93  Am.  St.  Rep.  308. 

40.  Ark. — Cohn  v.  Hoffman,  45  Ark. 
376.  m. — Dickason  v.  Dawson,  85  111. 
53.  Ind. — Jewett  v.  Tomlinson,  137 
Ind.  325,  36  N.  E.  1106.  Mass.— New 
England  Jewelry  Co.  v.  Merriam,  2  Al- 
len 390.  N.  Y.— Becker  v.  McCrea,  193 
N.  Y.  423,  86  N.  E.  463,  23  L.  R.  A. 
(N.  S.)  754;  Hubbell  v.  Moulson,  53  N. 
Y,  225,  13  Am.  Rep.  519. 

41.  Dickason  v.  Dawson,  85  111.  53. 

42.  Lyman  v.  Hibbard,  18  N.  H.  233. 

43.  See  the  titles  "Ejectment;" 
"Parties." 

44.  See  supra,  11,  A,  1. 

45.  Dewey  v.  Van  Deusen,  4  Pick. 
(Mass.)  19. 

46.  Den  ex  dem.  Smallwood  v.  Bilder- 
back,  16  N.  J.  L.  497. 

47.  Williams  v.  Bennett,  26  N.  C. 
122;  Moore  v.  Burnet's  Lessee,  11  Ohio 
334. 

48.  Gibbes  r.  Holmes,  10  Rich.  Eq. 
(S.  C.)  484. 

49.  Ala. — Farley,  Spear  &  Co.  v. 
Whitehead,  63  Ala.  295.  Conn.— Town- 
send  Sav.  Bank  v.  Todd,  47  Conn.  190; 
Cross  V.  Robinson,  21  Conn.  379;  The 
Middletown  Savin srs  Bank  r.  Bates,  11 
Conn.  519.     111.— Hall  r.  Lance,  25  111. 


277.  Mass.— Darling  v.  Chapman,  14 
Mass.  101.  N.  J.— Tichenor  v.  Collins, 
45  N.  J.  L.  123;  Den  v.  Wade,  20  N. 
J.  L.  291. 

50.  Smith  v.  Smith,  80  Cal.  323,  21 
Pac.  4,  22  Pac.  186,  549. 

51.  See  the  title  "Ejectment."  See 
also  numerous  articles  dealing  with  par- 
ticular phases   of  pleading. 

[a]  Under  the  Alabama  statute  if 
the  complaint  alleges  that  plaintiff 
holds  the  title  it  is  not  necessary  to 
allege  that  plaintiff  was  possessed  of 
the  premises.  Jackson  v.  Tribble,  156 
Ala.  480,  47  So.  310. 

[b]  A  mortgagee  may  amend  his 
complaint  so  as  to  show  a  breach  of 
the  condition  of  the  mortgage,  where 
none  had  occurred  at  the  time  the  ac- 
tion for  possession  was  commenced. 
Brookover  v.  Hurst,  1  Mete.  (Ky.)  665. 

fe]  In  an  action  by  the  mortgagee 
the  complaint  must  allege  the  plaintiff's 
title  by  mortgage,  and  the  breach  of 
condition,  or  other  ground  upon  which 
the  possession  is  demanded.  Brookover 
V.  Hurst,  1  Mete.   (Ky.)   665. 

52.  See  generally  the  titles  "An- 
swers;" "Denials;"  "Ejectment;" 
and  titles  dealing  with  particular  kinds 
of  pleas. 

[a]  The  plea  (1)  of  "not  guilty" 
in  a  statutory  action  in  ejectment  raises 
the  general  issue.  Lomb  v.  Pioneer 
Sav.  &  Loan  Co.,  106  Ala.  591,  17  So. 
670;  Butler  v.  Doe  ex  dem.  Rockafellar, 
7  Blackf.  find.)  247.  (2)  Such  a  plea 
of  the  general  issue  filed  to  a  complaint 
in  statutory  ejectment  has  the  effect  of 
an  admission  that  defendant  is  in  pos- 
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Answer  allcprinGr  that  dofonrlant  holds  possession  as  mortjza^ee  by  con- 
sent of  the  iiiorta:a<ror,  sotting  out  the  mortgage,  sets  forth  a  good 
equitable  defense  to  a  suit  in  ejectment  by  the  grantee  of  the  mort- 
gagor.^^ 

E.  Jttdgment  or  Decree.'^*  —  Tn  some  jurisdictions  the  defendant 
is  entitled  to  have  the  judgment  rendered  against  him  for  possession 
of  the  mortgaged  premises  conditioned  upon  liis  failure  to  pay,  within 
a  limited  time,  the  amount  of  the  mortgage  debt,^^  while  in  others  he 
may  obtain  a  perpetual  stay  of  the  ejectment  proceedings  by  paying 
the  full  amount  of  the  mortgage  debt  or  making  proper  tender  there- 
ol'.»''' 

III.  ENFORCEMENT  OF  MORTGAGE. —A.  Nature,  Choice 
AND  Election  of  Kk.medies.  —  1.  Generally.  —  A  creditor  to  whom  a 
debt  secured  by  mortgage  is  due,  has,  in  llie  absence  of  statute  to  the 
contrary,  both  a  remedy  at  law  and  in  equity  and  may  proceed  upon 
either  or  both,  until  he  has  satisfaction  of  the  debt,''^  maintaining  two 


session  of  the  premises.  Jackson  v. 
Tribble,  ln(J  Ala.  4S0,  47  So.  ;^I0. 

[b]  Under  the  Alabama  statute  (1) 
the  defendant,  in  an  action  l)y  the 
Tiiortgagee  to  recover  thi'  hind  may  plead 
payment  of  the  mortgaged  debt,  or  a 
tender  of  the  full  amount  thereof  (VVat- 
pon  V.  Herring,  115  Ala.  271,  22  So.  28; 
Sanders  f.  Cassady,  86  Ala.  246,  5  So. 
503),  but  (2)  he  cannot  plead  want  or 
failure  of  consideration,  nor  can  he 
plead  a  set-off  against  it.  Watson  v. 
Herring,  115  Ala.  271,  22  So.  28. 

53.  Spect  V.  Spect,  88  Cal.  437,  26 
Pae.  203,  22  Am.  St.  Rep.  314,  13  L.  E. 

A.  137. 

54.  See  generally  the  titles  "De- 
crees ; "  "  Judgments. ' ' 

55.  Darling  v.  Chapman,  14  Mass. 
101.     See  infra.  Ill,  C,  2,  d,   (II). 

56.  N.  J. — Tichenor  v.  Collins,  45  N. 
J.  L.  12S.  Eng.— Dowle  v.  Neale,  10 
Wkly.  Eep.  627.  Can. — Goodeve  v. 
Wallace,  24  U.  C.  Q.  B.  31;  McDon- 
ald r.  Doray,  11  U.  C.  Q.  B.  318;  Doe 
ex  dem.  Shuter  v.  McLean,  4  U.  C.  Q. 

B.  CO.  S.)  1;  Doe  cr  dcm.  McKenzio  r. 
Rutherford,  1  U.  C.  Q.  B.  172;  Hay  v. 
McArthur,  S  Ont.  Pr  321 ;  Trnst  &  Loan 
Co.  r.  McOillvray,  7  Out.   Pr.   318. 

fa]  Costs  of  an  abortive  sale  must 
be  paid  by  a  mortgagor,  as  well  as  the 
principal  and  interest  of  the  mortgage 
debt,  and  the  costs  of  the  ejectment 
suit,  before  he  can  obtain  a  perpetual 
stay  of  the  latter  action.  Trust  & 
Loan  Co.  v.  McGillvray,  7  Ont.  Pr. 
(Can.)  ?,\R. 

57.  U.  S.— Ober  r.  Gallagher,  93  U. 
S.  ion,  23  L.  cd.  829;  United  States  v. 
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Myers,  2  Brock.  516,  27  Fed.  Cas.  No. 
15,844.  Ala.— Morris  v.  Fidelity  J^Itg. 
Bond  Co.,  187  Ala.  262,  65  So.  810.  Ark. 
Verv  I.  Watkins,  18  Ark.  546.  Del. 
Newbold  v.  Ncwbold,  1  D<^1.  Ch.  310. 
Ga. — Juchter  v.  Boehm,  Bendheim  & 
Co.,  63  Ga.  71.  111.— Friedlander  v. 
Fenton,  180  HI.  312,  54  N.  E.  329,  72 
Am.  St.  Eep.  207;  Hazle  v.  Bondv,  173 
111.  302,  50  N.  E.  671;  Barchard  V. 
Kohn,  157  111.  579,  41  N.  E.  902,  29  L. 
E.  A.  803;  Palmer  r.  Harris,  100  111. 
276;  Ericksou  r.  Eafferty,  79  111.  209; 
Morgan  i'.  Sherwood,  53  111.  171;  De- 
lahay  r.  Clement,  4  111.  201;  Eussell  v. 
Hamilton,  3  111.  56.  Ind. — Fairman  v. 
Farmer,  4  Ind.  436.  Md.— Bartol  v. 
Gottlieb  -  Bauernschmidt  -  Straus  Brew. 
Co.,  129  Md.  32,  98  Atl.  286.  Mass. 
Elv  j;.  Elv,  6  Grav  439.  Mich.— Goo. 1- 
rich  V.  White.  39  Mich.  489.  N.  Y. 
.lackson  ex  dem.  Ireland  r.  Hull,  10 
.Tohns.  481;  Jones  r.  Conde,  6  Johns. 
Ch.  77.  N.  C— Ellis  r.  llussey,  66  N. 
C.  501.  Ohio. — Spence  v.  Union  Cent. 
Life  Ins.  Co.,  40  Ohio  St.  517.  S.  C. 
Hatfield's  Exrs.  r.  Kennedy,  1  Bay  501. 
Tenn.— Donaho  r.  Bales,  59  S.  W.  409; 
Stephens  r.  Greene  Countv  Iron  Co., 
11  Heisk.  71.  Va.— Priddy  V.  Hartsook, 
81  Va.  07.  Wis.— Witter  r.  Neeves,  78 
Wis.  547,  47  N.  W.  938.  Eng.— Cockell 
r.  Bacon,  16  Beav.  158,  51  Eng.  Re- 
print 737;  Lockhart  r.  Hardv,  9  Beav. 
349,  10  .Tur.  532.  15  L.  J.  Ch.  347,  50 
Eng.  Reprint  378;  Poulett  r.  Hill,  1 
Ch.'  (1893)  277,  62  L.  .L  Ch.  466,  68  L. 
T.  Rep.  (N.  S.)  476,  2  Reports  288,  4l 
Wklv.  Rep.  503;  Colbv  v.  Gibson,  3 
Smith    K.    B.    516,    8    Rev.    Rep.    738; 
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or  more  separate  suits  simultaneously,^*  or  the  two  concurrent  remedies 
may  be  joined  in  the  foreclosure  suit  in  equity,^^  since  a  court  of  equity 
which  has  acquired  rightful  jurisdiction  of  the  parties  and  subject 
matter  may  retain  it  for  all  purposes  within  the  general  scope  of  the 
equities  to  be  enforced;'^*'  or  he  may  maintain  an  action  at  law  upon 
the  debt  secured,  without  regard  to  the  mortgage,**^  unless  deprived  of 


Burnell  v.  Martin,  2  Dougl.  417,  99  Eng. 
Reprint  26S.  Can. — Noble  i?.  Campbell, 
21  Man.  597;  Munsen  v.  Hauss,  22 
Grant  Ch.   (U.  C.)   279. 

[aj  Remedies  Which  Exist. — The 
mortgagee  * '  may  file  his  bill  in  equity 
to  foreclose  the  mortgage,  sue  in  eject- 
ment for  the  recovery  of  the  land,  and 
sue  on  his  debt  at  law. ' '  Allen  v. 
Pierce,  163  Ala.  612,  50  So.  924,  136 
Am.  St.  Rep.  92.  And  see  infra,  III, 
C,  3,  c. 

58.  Ark. — Very  v.  Watkins,  18  Ark. 
546.  Del. — Newbold  v.  Newbold,  1  Del. 
Ch.  310.  Ga.— Juchter  v.  Boehm,  Bend- 
heim  &  Co.,  63  Ga.  71.  111.— Hazle  v. 
Bandy,  173  111.  302,  50  N.  E.  671; 
Barchard  v.  Kohn,  157  111.  579,  41  N. 
E.  902,  29  L,  R.  A.  803;  Palmer  v. 
Harris,  100  111.  276;  Erickson  v.  Raf- 
ferty,  79  111.  209.  Ind.— Fairman  v. 
Farmer,  4  Ind.  436.  Md.— Bartol  v. 
Gottlieb  -  Bauernschniidt  -  Straus  Brew. 
Co.,  129  Md.  32,  98  Atl.  286.  Mass. 
Ely  V.  Ely,  6  Gray  439.  Mich.— Good- 
rich V.  White,  39  Mich.  489.  N.  Y. 
Jones  V.  Conde,  6  Johns.  Ch.  77.  N.  C. 
Ellis  V.  Hussej',  66  N.  C.  501.  Ohio. 
Spence  v.  Union  Cent.  Life  Ins.  Co.,  40 
Ohio  St.  517.  S.  C— Hatfield's  Exrs. 
V.  Kennedy,  1  Bay  501.  Va. — Priddy 
V.  Hartsoo'k,  81  Va.  67.  Wis.— Witter 
V.  Neeves,  78  Wis.  547,  47  N.  W.  938. 
Eng.— Cockell  v.  Bacon,  16  Beav.  158, 
51  Eng.  Reprint  737;  Lockhart  v. 
Hardy,  9  Beav.  249,  10  Jur.  532,  15  L. 
J.  Ch.  347,  50  Eng.  Reprint  378;  Pou- 
lett  V.  Hill,  1  Ch.  (1893)  277,  62  L.  J. 
Ch.  466,  68  L.  T.  Rep.  (N.  S.)  476,  2 
Reports  288,  41  Wklv.  Rep.  503;  Colby 
t;.  Gibson,  3  Smith  K.  B.  516,  8  Rev. 
Rep.  738;  Burnell  v.  Martin,  2  Dougl. 
417,  99  Eng.  Reprint  268.  Can.— Noble 
V.  Campbell,  21  Man.  597;  Munsen  v. 
Hauss,  22  Grant  Ch.  (U.  C.)   279. 

fa]  A  second  action  for  interest, 
will  be  stayed,  as  vexatious,  where  a 
suit  for  foreclosure  of  the  mortgage 
and  an  action  on  the  mortgage  debt, 
are  pending  at  the  same  time  as  the 
action  for  interest  on  the  debt  down 
to  date  of  such  second  action.  Poulett 
V.  Hill,  1  Ch.   (1893)   277,  62  L.  J.  Ch. 


466,  68  L.  T.  Rep.  (N.  S.)  476,  2  Re- 
ports 288,  41    Wkly.  Rep.  503. 

59.  U.  S.— Gordon  v.  Gilfoil,  99  XJ. 
S.  168,  25  L.  ed.  383.  Dl.— Palmer  v. 
Harris,  100  111.  276.  Ind.— Cross  v. 
Burns,  17  Ind.  441.  Kan.— Lichty  v. 
McMartin,  11  Kan.  565.  Mich.— Good- 
rich V.  White,  39  Mich.  489.  Wis. 
Witter  V.  Neeves,  78  Wis.  547,  47  N. 
W.  938.  Eng.— Shelmardine  v.  Harrop 
6  Madd.  39,  22  Rev.  Rep.  232,  56  Eng. 
Reprint  1004;  Perry  v.  Barker,  8  Vcs. 
Jr.  527,  9  Rev.  Rep.  171,  32  Eng.  Re- 
piint  459. 

As  to  joinder,  see  infra,  III,  C,  3,  f. 
^  [a]  Advantage  of  the  pendency' of 
foreclosure  proceedings  is  properly  tak- 
en by  motion  for  a  stay  of  the  legal 
proceedings,  before  going  to  trial  in 
the  latter  action,  where  the  two  suits 
are  pending  at  the  same  time.  Good- 
rich V.   White,  39  Mich.  489. 

[b]  Joinder  in  Action  at  Law. 
Where  a  general  judgment  on  the  note 
and  a  foreclosure  are  sought,  in  one 
action  at  law,  if  a  demurrer  be  sus- 
tained to  that  part  of  the  petition 
which  seeks  a  foreclosure,  the  action 
on  the  note  mav  proceed.  Lavette  ;;. 
Brinsfield,  111    Ga.  821,  ,35  S.  E.  637. 

60.  U.  S.— Ober  v.  Gallagher,  93  U. 
S.  199,  23  L.  ed.  829.  Ala.— Whitley 
V.  Dunham  Lumb.  Co.,  89  Ala.  493,  7 
So.  810.  Eng.— Perry  v.  Barker,  8  Ves. 
Jr.  527,  9  Rev.  Rep.  171,  32  Eng.  Re- 
print 459. 

61.  U.  S.— Kimber  v.  Gunnell  Gold 
Min.  &  Mill.  Co.,  126  Fed.  137,  61  C. 
C.  A.  203.  Ala.— Morris  v.  Fidelity 
Mtg.  Bond  Co.,  187  Ala.  262,  65  So. 
810;  Billingsley's  Admr.  r.  Billingsley, 
24  Ala.  518;  Cullum  v.  Emanuel,  1  Ala 
23,  34  Am.  Dec.  757.  Oal.— McGue  v. 
Rourmel,  148  Cal.  539,  83  Pac.  1000. 
Ga.— Reeves  r.  Belles,  95  Ga.  402,  22 
S.  E.  626;  National  Bank  of  Athens  v. 
Danforth,  80  Ga.  55,  7  S.  E.  546.  111. 
Hazle  V.  Bandy,  173  111.  302,  50  N.  E. 
671;  Rogers  v.  Mevers,  68  111.  92; 
Karnes  v.  Lloyd,  52  "ill.  113;  Hamilton 
r.  Quimby,  46  111.  90;  Hennessy  v. 
Gore,  35  HI.  App.  594.  Ind.— Revnolds 
V.  Shirk,  98  Ind.  480.    la.— Des  Moines 
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snoh  right  by  the  terms  of  the  mortgage,"-  and  may  enforce  payment 
from  other  means  than  the  mortgaged  property,®*"'  and,  in  some  juris- 
dictions, from  the  mortgaged  property  as  well,®*  without  releasing  his 
interest  under  the  mortgage,  as  a  condition  precedent  to  maintaining 
such  faction  f^  or  he  may  prove  his  debt  in  the  administration  of  the 
estate  of  the  mortgagor,  without  affecting  the  mortgage. "^ 

In  some  jurisdictions  a  mortgagee  has  the  additional  remedy  of 
ejectment,  whereby  he  may  put  himself  in  possession  of  the  rents  and 
profits  of  the  mortgaged  premises  ;"^  and  in  some  states  he  may  proceed 
by  scire  facias  on  the  record  of  the  mortgage,  and  obtain  a  judgment 
for  the  sale  of  the  mortgaged  premises;*"^  or  in  others  he  may  ol)tain 
a  rule  nisi,®^  or  resort  to  executory  process.'^"  A  sale  under  a  power  in 
the  mortgage  may  be  made  pending  foreclosure  proceedings.'^  An 
action  to  foreclose  a  mortgage  may  be  maintained  although  the  plaintiff 
is  also  prosecuting  an  action  to  quiet  title  based  upon  a  ciuitclaim  deed 
from  the  mortgagor.''"'' 

A  resort  to  one  of  the  remedies  available  to  him  does  not  operate  as  a 
waiver  by  the  mortgage  of  another,'^  though  it  has  been  held  that 


Sav.  Bank  v.  Arthur,  163  Iowa  205,  143 
N.  W.  556,  Ann.  Gas.  19160,  498;  New- 
bury t;.  Eutter,  38  Iowa  179.  Kan. 
Hunt  V.  Bowman,  62  Kan.  448,  63  Pae. 
747;  Lichty  r.  McMartin,  11  Kan.  565. 
La. — Lichtcnstein  v.  Lyons,  115  La. 
1051,  40  So.  454;  Lalane  v.  Payne,  42 
La.  Ann.  152,  7  So.  481.  Me.— Jewett 
V.  Hamlin,  68  Me.  172.  Mass.— Hale 
V.  Rider,  5  Gush.  231 ;  Hed^e  v.  Holmes, 
10  Pick.  380.  Neb.- Grable  V.  Beattv, 
56  Neb.  642,  77  N.  W.  49.  N.  Y.— Jaclc- 
son  ex  clem.  Ireland  v.  Hull,  10  Johns. 
481.  N.  C— Warren  v.  Herrington,  171 
N.  C.  165,  88  S.  E.  139;  Silvey  v.  Ax- 
ley,  118  N.  C.  959,  23  S.  E.  933.  Ohio. 
Riblet  V.  Davis,  24  Ohio  St.  114.  Ore. 
Walters  V.  Cooper,  71  Ore.  139,  142 
Pae.  359;  Page  v.  Ford,  65  Ore.  450, 
131  Pae.  1013,  Ann.  Gas.  1915A,  1048, 
45  L.  E.  A.  (N.  S.)  247.  Pa.— Van 
Horn  V.  Melnnes  Brick  Mfg.  Go.,  19  Pa. 
Co.  Gt.  89.  S.  D.— Hampe  v.  ]\rniikc, 
28  S.  D.  501,  134  N.  W.  60.  Tenn. 
Donaho  c.  Bales,  59  S.  W.  409;  Stephens 
V.  Greene  County  Iron  Co.,  11  Heisk. 
71.  Tex.— Edrington  v.  Hermann  (Tex. 
Civ.  App.),  74  S.  W.  936.  Wash. — Sap- 
pington  r.  Owens,  92  Wash.  632,  159 
Puc.  785.  W.  Va.— CnlwcU  v.  Prindle's 
Admr.,  11  W.  Va.  307.  Wis.— Dueeker 
V.  Goeres,  104  Wis.  29,  80  N.  W.  91; 
Witter  V.  Neeves,  78  Wis.  547,  47  N. 
W.  93S.  Eng.— Lofkhart  r.  Hardv,  9 
Boav.  349,  10  Jur.  532,  15  L.  J.'Ch. 
347,  50  Eng.  Eeprint  378.  Can. — Parr 
V.  Montgomerv,  27  Grant  Gh.  (U.  C.) 
521;    Monro    r.    Orr,    17    Ont.    Pr.    53; 
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Eyan  v.  Wilson,  32  IT.  C.  Q.  B.  553; 
McDonald  r.  Clarke,  30  U.  C.  Q.  B. 
307;  Macauley  v.  Dovle,  25  U.  C.  C.  P. 
239. 

[n]  One  Mortgagor  to  Several  Mort- 
gagees.— ^The  fact  tliat  a  scries  of  notes 
or  bonds,  in  the  hands  of  different  cred- 
itors, are  secured  by  one  and  the  same 
mortgage,  is  no  defense  to  an  action 
upon  anv  one  of  them.  Kimber  r.  Gun- 
nel] Gold  Min.  &  Mill.  Co.,  126  Fed. 
137,  61  C.  C.  A.  203. 

62.  See  infra,  I,  A,  3. 

63.  Rogers  v.  Meyers,  68  111.  92; 
Karnes  v.  Lloyd,  52  111.  113;  Edrington 
r.  Hermann  (Tex.  Civ.  App.),  74  S.  W. 
936. 

64.  See  infra,  IT,  B.  4. 

65.  Mass. — Hale  r.  Eider,  5  Gush. 
231.  N.  C— Ellis  r.  Hussey,  66  N.  C. 
501.  Tex. — Edrington  r.  Hermann  (Tex. 
Civ.  App.),  74  S.  W.  936. 

66.  Sao  infra,  II,  A,  5. 

67.  See  supra,  II,  A,  1,  and  infra, 
III,  C,  3,  e,  (I). 

68.  See   infra,  ITT,  C,  3,  c,    (I). 

69.  See  infra,  ITT,  C,  3,  e,  (I). 

70.  See  infra.  III,  G,  3,  c,  (V). 

71.  Brisbane  v.  Stoughton,  17  Ohio 
482. 

72.  May  v.  Cummings,  21  N.  D.  287, 
130  N.  W.'  828,  no  election  of  remedies 
will   be   required. 

73.  Ala.— Winter,  Loeb  &  Co.  v. 
Montgomerv  Cooperage  Co.,  169  Ala. 
628,  53  So!  905;  Allen  r.  Pierce,  163 
Ala.  612,  50  So.  924,  136  Am.  St.  Eep. 
92.      Ga.— Clark    r.    Havard,     122     Ga. 
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remedies  that  are  identical  in  the  relief  sought  and  which  can  be  af- 
forded by  them,  cannot  be  maintained  concurrently.'*  But  there  can, 
of  course,  be  but  one  satisfaction  of  the  debt,^^  and  where  a  deficiency 
judgment  is  rendered  in  a  foreclosure  suit,  an  action  at  law  on  the 
note  or  mortgage  debt  cannot  be  thereafter  maintained,  since  the  debt 
is  merged  in  the  judgment.'''^ 

2.  Statutory  Limitations.  —  Statutes  in  some  states  provide  that  the 
only  action  for  the  recovery  of  a  debt  secured  by  mortgage  is  a  fore- 
closure proceeding,'^^  even  where  the  security  is  clearly  inadequate,^* 
unless  it  is  utterly  valueless  j'^^  and  the  creditor  is  not  permitted  to 


273,  50  S.  E.  108.  Mass.— Ely  v.  Ely, 
6  Gray  439.  N.  H.— Colby  f.  McClin- 
toek,  68  N.  H.  176,  40  Atl.  397,  73 
Am.  St.  Rep.  557.  N.  C— Ellis  r.  Hus- 
sey,  66  N.  C.  501.  S.  C— Hatfield's 
Exrs.  V.  Kennedy,  1  Bay  501.  Tenn. 
Stephens  v.  G-reene  County  Iron  Co.,  11 
Heisk.  71.  Compare  Franklin  v.  Hersch, 
3  Tenn.  Cli.  467;  Witter  v.  Neeves,  78 
Wis.  547,  47  N.  W.  938. 

And  see  supra,  this  section,  and 
infra,  III,  C,  3,  c,   (II);  III,  C,  3,  d. 

[a]  Basis  for  this  rule  is  that  each 
remedy  accomplishes  a  different  result. 
Foreclosure  accomplishes  the  conver- 
sion of  the  mortgaged  premises  into 
money  and  the  extinction  of  the  equity 
of  redemption;  ejectment  accomplishes 
the  recovery  of  the  possession  of  the 
property  after  condition  broken,  leav- 
ing the  equity  of  redemption  outstand- 
ing; both  are  real  remedies;  the  ac- 
tion on  the  debt  is  a  personal  remedy 
by  v/hich  payment  of  the  debt  is 
sought.  Van  Vrankin  v.  Eoberts,  7  Del. 
Ch.  16,  29  Atl.  1044. 

74.  Van  Vrankin  v.  Roberts,  7  Del. 
Ch.  16,  29  Atl.  1044,  scire  facias  and 
bill  for  a  foreclosure. 

[a]  An  abandonment  of  the  first 
action  is  worked  by  the  institution  of 
the  second,  in  such  a  case.  Van  Vran- 
kin V.  Roberts,  7  Del.  Ch.  16,  29  Atl. 
1044,  costs  incurred  in  the  first  action 
cannot  be  recovered. 

75.  Chicago  Title  &  Trust  Co.  v. 
Edens,  ]87  111.  App.  238;  Colby  V.  Mc- 
Clintock,  68  N.  H.  176,  40  Atl.  397, 
73  Am.  St.  Rep.  557. 

[a]  Application  for  an  injunction 
to  prevent  the  enforcement  of  the 
judgment  at  law  should  be  made  where 
the  debt  has  been  satisfied  under  the 
foreclosure  decree.  Colby  v.  McClin- 
tock,  68  N.  H.  176,  40  Atl.  397,  73  Am. 
St.  Rep.  557. 

76.  Witter  v.  Neeves,  78  Wis.  547, 
47  N.  W.  938. 


As  to  deficiency  judgment,  see  infra, 
HI,  D.  2. 

As  to  effect  of  judgment  on  debt  se- 
cured,  see  infra,  II,  A,  7. 

As  to  effect  of  foreclosure,  see  infra, 
II,  A,  8. 

As  to  merger  generally,  see  the  title 
"Judgments." 

Right  to  foreclose  as  affected  by 
existence  of  other  remedies,  see  supra, 
this  section,  and  infra,  II,  A,  2;  II, 
C,  3,  d. 

77.  Cal. — Crescent  Lumb.  Co.  v.  Lar- 
son, 166  Cal.  168,  135  Pac.  502;  Mc- 
Gue  V.  Rommel,  148  Cal.  539,  S3  Pac. 
1000;  Powell  V.  Patison,  100  Cal.  236, 
34  Pac.  677;  Crim  v.  Kessing,  89  Cal. 
478,  26  Pac.  1074,  23  Am.  St.  Rep. 
491 ;  Barbieri  v.  Ramelli,  84  Cal.  154,  23 
Pac.  1086;  Biddel  v.  Brizzolara,  64  Cal. 
354,  362,  30  Pac.  609;  Bartlett  v.  Cottle, 
63  Cal.  366;  Cooper  v.  Burch,  3  Cal. 
App.  470,  86  Pac.  719.  Idaho.— Clark 
V.  Paddock,  24  Idaho  142,  132  Pac. 
795,  46  L.  R.  A.  (N.  S.)  475.  Mont. 
State  Sav.  Bank  v.  Albertson,  39  Mont. 
414,  102  Pac.  692;  Brophy  v.  Downey, 
26  Mont.  252,  67  Pac.  312.  Utah. 
Bacon  v.  Raybould,  4  Utah  357,  10  Pac. 
481,  11  Pac.  510. 

[a]  Statute  not  applicable  in  an- 
other state  to  an  action  on  the  debt 
brought  there.  Mantle  v.  Dabney,  47 
Wash.  394,  92  Pac.  134.  Compare  New- 
man V.  Brigantine  Beach  R.  Co.,  15  Pa. 
Co.  Ct.  625. 

[b]  An  action  on  a  note  given  as 
security  for  another  note  secured  by  a 
mortgage,  is  not  prohibited.  Adams  v. 
Wallace,  119  Cal.  67,  51  Pac.  14. 

78.  Barbieri  v.  Ramelli,  84  Cal.  154, 
23  Pac.  1086. 

79.  Cal.— Otto  V.  Long,  127  Cal.  471, 
59  Pac.  895;  Savings  Bank  v.  Central 
Market  Co.,  122  Cal.  28,  54  Pac.  273; 
Toby  V.  Oregon  Pac.  R.  Co.,  98  Cal. 
490,  33  Pac.  550;  Bartlett  v.  Cottle, 
63  Cal.  366.    Idaho.— Clark  v.  Paddock, 
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waive  the  seourity  and  brint?  an  action  on  the  indebtedness  instead  of 
a  suit  for  foreclosure ;®°  liut  a  personal  judgment  may  be  rendered 
on  the  debt  in  a  suit  to  foreclose  the  mortgage,  where  it  appears  that 
the  mortgage  is  void.^^  The  statute  has  no  application  if  the  mort- 
gaged property  is  outside  of  the  state/^  but  the  fact  that  the  mort- 
gagor is  a  non-resident  is  immaterial."^  After  the  creditor  has  ex- 
hausted his  security  by  a  sale  under  a  power  of  sale,  he  may  bring  an 
action  at  law  for  any  ])alance  remaining  unpaid  upon  his  debt."  Some 
statutes  provide  that  the  first  procpcding  shall  be  an  action  for  fore- 
closure of  the  mortgage  and  that  an  action  on  tbe  debt  can  only  be 
maintained  to  recover  a  deficiency.**^  Such  a  provision  creates  a  mere 
privilege  which  may  be  waived  by  the  mortgagor,®*^  and  the  complaint 
in  an  action  on  the  debt,  therefore,  need  not  allege  that  the  mortgage 
has  been  foreclosed." 

In  other  jurisdictions,  a  mortgagee  is  limited  to  a  choice  of  his  rem- 
edies,-** until  the  remedy  chosen  is  exhausted,  when  the  other  becomes 


24  Idaho  142,  132  Pac.  795,  46  L.  R. 
A.  (N.  S.)  475.  Mont.— Brophy  V. 
Downey,  26  Mont.  252,  67  Pac.  312. 
N.  J.— Dey  v.  Waters,  7  N.  J.  L.  J. 
335. 

80.  Barbieri  v.  Ramelli,  84  Cal.  154, 
23  Pac.  1086;  Cooper  v.  Burch,  3  Cal. 
Ajip.  470,  86  Pac.  719. 

81.  Powell  V.  Patison,  100  Cal.  236, 
34  Pac.  677;  Shaver  v.  Bear  River  & 
Auburn  Water  &  Min.  Co.,  10  Cal.  396. 

82.  London  &  S.  F.  Bank  v.  Dexter 
Horton  &  Co.,  126  Fed.  593,  61  C.  C. 
A.  515;  McGue  v.  Rommel,  148  Cal. 
539,  83  Pac.  1000. 

83.  Lindsay  t'.  Collings  (Tex.  Civ. 
App.),  182  S.  W.  879. 

84.  Sacramento  Bank  v.  Copsey,  133 
Cal.  663,  66  Pac.  8,  205,  85  Am.  St. 
Rep.  242;  Belmont  V.  Cornen,  48  Conn. 
338. 

85.  Callan  v.  Bodine,  81  N.  J.  L. 
240,  79  Atl.  1057;  Bower  v.  Bower,  78 
N.  J.  L.  387,  74  Atl.  522;  Crosby  v. 
Washburn,  60  N.  J.  L.  494,  49  Atl.  455; 
Van  Akcn  v.  Tice,  60  N.  .J.  L.  37  7, 
38  Atl.  20;  Holmes  v.  Seashore  Electric 
Rv.  Co.,  57  X.  J.  L.  16,  29  Atl.  419; 
Hellyer  r.  Baldwin,  53  N.  J.  L.  141, 
20   Atl.   1080. 

fa]  Where  the  mortgage  has  termi- 
nated before  institution  of  an  action 
on  the  bond,  the  statute  is  inapi)lii'able. 
Seigman  v.  Strccter,  64  N.  J.  L.  169, 
44  Atl.  888.  See  also  Bower  v.  Bower, 
78  N.  J.  L.  387,  74  Atl.  522;  Franklin 
Loan  &  Bldg.  Assn.  v.  Richman,  65  N. 
J.    L.    526,    47    Atl.    426. 

\\>]  Not  Applicable  if  Mortgaged 
Property  Outside  the  State. — Colton  v. 
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Salomon,  67  X.  J.  L.  73,  50  Atl.  588 
[cj  If  the  mortgage  be  a  nullity 
because  of  want  of  title  in  the  mort 
gagor,  the  statute  is  inapplicable.  Pru 
den  r.  Savage,  70  N.  J.  L.  22,  56  Atl 
690. 

[d]     Statute  does  not  prevent  recov 
ery  of  possession  by  ejectment  liofore 
a  foreclosure  action  is  brought.  Mershon 
V.  Castree,  57  N.  J.  L.  484,  31  Atl.  602. 
See  svpra,  II. 

86.  Callan  r.  Bodine,  81  N.  J.  L. 
240,   79   Atl.    in,57. 

[a]  A  warrant  to  confess  judgment, 
(1)  given  with  a  bond  secured  by  mort- 
gage, does  not  indicate  a  waiver  of 
the  statute.  Hellyer  v.  Baldwin,  53 
N.  J.  L.  141,  20  Atl.  1080.  (2)  But 
where  a  warrant  of  attorney  to  con- 
fess judgment  is  subsequently  executed 
by  the  mortgagor,  the  statute  is  in- 
applicable. Andrus  v.  Burke,  61  N.  J. 
Eq.   297,  48  Atl.   228. 

87.  Callan  v.  Bodine,  81  N.  J.  L. 
240,  79  Atl.   1057. 

88.  La. — Levy  v.  Lake,  43  La.  Ann. 
1034,  10  So.  375;  Lalane  r.  Pavne,  42 
La.  Ann.  152,  7  So.  481;  Kcr  r.  Ever- 
shed,  41  La.  Ann.  15,  6  So.  566.  Neb. 
Grable  r.  Beatty,  56  Neb.  642,  77  N.  W. 
•19;  Meehan  v.  First  Nat.  Bank,  44  Neb. 
213,  62  N.  W.  490.  N.  Y.— Rcichert  r. 
St il well,  172  N.  Y.  83,  64  N.  E.  790; 
Wvckoff  r.  Devlin,  12  Dalv  144.  Ore. 
Page  r.  Ford,  65  Ore.  4.50,  131  Pac. 
1013,  Ann.  Cas.  1915A,  1048,  45  L.  R. 
A.  (N.  S.)  247.  S.  D.— Bennett  r.  Ellis, 
13  S.  D.  401,  83  N.  W.  429;  St.  Paul 
Fire  &  M.  Ins.  Co.  r.  Dakota  Land 
&  L.   S.   Co.,   10  S.   D.   191,   72   N.   W. 
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available.^®  In  some  states  the  statute  requires  the  mortgagee  to  ob- 
tain leave  of  the  court  of  equity  to  bring  an  action  at  law  on  the 
mortgage  debt,^°  whether  during  the  pendency  of  foreclosure  proceed- 
ings,^^ or  for  a  deficiency  remaining  after  a  sale  f^  but  in  considering 
an  application  to  bring  such  action  at  law,  the  equitable  rights  of  de- 
fendant, which  cannot  be  pleaded  by  him  in  such  action,  will  be  taken 


460.     Wash. — See   Gray  v.  Davison,  78 
Wash.  482,  139  Pac.   219. 

[a]  The  appearance  of  the  mort- 
gagee in  a  condemnation  suit  with  a 
petition  that  the  money  awarded  for 
the  property  condemned  be  ajiplied  in 
satisfaction  of  the  mortgage  debt  is 
not  the  pursuit  of  a  concurrent  remedy. 
Gray  v.  Davison,  78  Wash.  482,  139 
Pac.  219. 

89.  Neb.— Grable  v.  Beatty,  56  Neb. 
642,  77  N.  W.  49;  Meehan  v.  First  Nat. 
Bank,  44  Neb.  213,  62  N.  W.  490.  Ore. 
Page  V.  Ford,  65  Ore.  450,  131  Pac. 
1013,  Ann.  Cas.  1915A,  1048,  45  L.  R. 
A.  (N.  S.)  247.  S.  D.— Bennett  v. 
Ellis,  13  S.  D.  401,  83  N.  W.  429;  St. 
Paul  Fire  &  M.  Ins.  Co.  v.  Dakota 
Land  &  L.  S.  Co.,  10  S.  D.  191,  72 
N.   W.  460. 

[a]  A  suit  to  foreclose  cannot  be 
maintained  during  the  pendency  of  an 
action  at  law  on  the  debt  secured  by 
the  mortgage,  nor  thereafter  unless 
execution  for  plaintiff  in  such  action 
be  returned  unsatisfied  in  whole  or  in 
part,  under  a  statute  requiring  a  cred- 
itor to  exhaust  one  remedy  before  in- 
voking another.  Page  v.  Ford,  65  Ore. 
450,  131  Pac.  1013,  Ann.  Cas.  1915A, 
1048,  45  L.  R.  A.  (N.  S.)  247. 

90.  Mich. — Steele  v.  Kent  Circuit 
Judge,  109  Mich.  647,  67  N.  W.  963; 
Goodrich  v.  White,  39  Mich.  489.  Neb. 
Mann  v.  Burkland,  68  Neb.  269,  94  N. 
W.  116;  Meehan  v.  First  Nat.  Bank, 
44  Neb.  213,  62  N.  W.  490.  N.  Y. 
Wadsworth  v.  Lyon,  93  N.  Y.  201,  45 
Am.  Rep.  190;  Thomas  V.  Brown,  9 
Paige  370;  Williamson  v.  Champlin,  8 
Paige  70;  Matter  of  Byrne,  81  App, 
Div.  74,  80  N.  Y.  Supp.  977,  12  N.  Y. 
Ann.  Cas.  465;  Matter  of  Moore,  81 
Hun  389,  31  N.  Y.  Supp.  110,  63  N.  Y. 
St.  380. 

[a]  A  junior  mortgagee,  who  has 
filed  a  notice  of  claim  to  surplus  moneys 
arising  upon  foreclosure  of  a  prior  mort- 
gage, and  is  a  party  to  proceedings  for 
the  distribution  of  such  surplus,  is  not 
prohibited  from  bringing,  without  leave 
of  court,  an  action  to  recover  the  debt 
secured  by  his  mortgage,  under  a  pro- 


vision of  the  code  which  requires  a 
mortgagee  shall  obtain  leave  of  the 
court  before  which  foreclosure  of  a 
mortgage  is  pending,  or  has  been  had, 
before  he  can  maintain  an  action  at 
law  on  the  mortgage  debt.  Wyckoff  V. 
Devlin,  12  Daly   (N.  Y.)   144. 

[b]  Statute  Not  Applicable  to  Ac- 
tions in  Another  State. — Belmont  v. 
Cornen,  48  Conn.  338. 

91.  Mann  i-.  Burkland,  68  Neb.  269, 
94  N.  W.  116;  Meehan  v.  First  Nat. 
Bank,  44  Neb.  213,  62  N.  W.  490; 
Wadsworth  v.  Lyon,  93  N.  Y.  201,  45 
Am.  Rep.  190;  Thomas  V.  Brown,  9 
Paige  (N.  Y.)  370;  Matter  of  Byrne, 
81  App.  Div.  74,  80  N.  Y.  Supp.  977, 
12  N.  Y.  Ann.  Cas.  465;  Matter  of 
Moore,  81  Hun  389,  31  N.  Y.  Supp.  110, 
63  N.  Y.   St.   380. 

[a]  When  Leave  Granted,  —  Leave 
to  bring  an  action  upon  a  bond  secured 
by  mortgage  pending  foreclosure  pro- 
ceedings should  not  be  granted  before 
the  sale  of  the  mortgaged  premises  ex- 
cept under  the  extraordinary  and  ex- 
ceptional circumstances,  where  the 
mortgagor  conveyed  the  premises  to 
persons  who  assumed  and  agreed  to  pay 
the  mortgage.  Matter  of  Byrne,  81 
App.  Div.  74,  80  N.  Y.  Supp.  977,  12 
N.  Y.  Ann.  Cas.  465;  Matter  of  Moore, 
81  Hun  389,  31  N.  Y.  Supp.  110,  63 
N.  Y.  St.  380. 

92.  Mich. — Steele  v.  Kent  Circuit 
Judge,  109  Mich.  647,  67  N.  W.  963, 
Neb. — Meehan  v.  First  Nat.  Bank,  44 
Neb.  213,  62  N.  W.  490.  N.  Y.— Wads- 
worth V.  Lyon,  93  N.  Y.  201,  45  Am. 
Rep.  190;  Lagrave  v.  Hellinger,  109 
App.  Div.  515,  96  N.  Y.  Supp.  564. 

fa]  Mortgagor  Liable. — Where  the 
mortgagor  has  sold  the  mortgaged 
property,  receiving  full  consideration 
therefor,  without  stipulation  as  to  the 
payment  of  the  mortgage,  he  is  still 
the  principal  debtor,  and  may  be  sued 
for  the  debt  after  foreclosure.  Wads- 
worth V.  Lyon,  93  N.  Y.  201,  45  Am. 
Rep.  190. 

[b]  A  deficiency  judgment  in  a 
foreclosure  suit  bars  a  subsequent  ac- 
tion on  the  debt.    Witter  v.  Neeves,  78 
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into  acoonnt.^"'  Tn  one  state  the  statute  permits  the  concurrent  actions 
on  the  debt  and  for  foreclosure^"  but  provides  that  if  they  are  brought 
in  the  same  county  the  phiintiff  may  be  n-quired  to  elect  on  which  he 
-will  proceed.^' 

3  As  Affected  by  Mortgage  or  Contract.  —  a.  Generally.  —  A 
mortf-a^n'c's  right  to  sue  on  a  debt  secured  by  a  mortgage  may  be 
limitedV  specilic  provisions  of  the  mortgage  itself,««  or  by  a  separate 
?nd  subsequent  agreement  ;^^  and  the  amount  recoverable  m  the  action 
at  law  on  the  debt,  after  the  mortgaged  property  has  been  exhausted 
may  be  controlled  bv  provisions  of  the  mortgage.^«  The  provisions  of 
a  note  or  bond  and  those  of  the  mortgage  securing  the  same  are  to  be 
construed  together.''^  The  mortgage  may  by  its  terms  require  a  resort 
to  other  property  before  foreclosing/  but  a  provision  for  foreclosure 
bv  sale  does  prevent  foreclosure  by  action.^  There  can  be  no  personal 
action  on  the  mortgage  debt  in  the  absence  of  a  covenant  or  agreement 
in  the  mort^^age  or^'some  accompanying  note,  bond  or  other  agreement 
ereatino-  a  personal  lial)ility,^'  the  remedy  being  confined  to  the  mort- 
gaged property  ;*  but  it  is  otherwise  where  the  mortgage  contains  an 


Wis.  547,  47  N".  W.  938.  As  to  de- 
ficiency judgment,  see  infra,  111,  I>, 
2,  b. 

93.  United  States  Life  Ins.  Co.  v. 
Poillon,  55  Hun  606,  7  N.  Y.  Supp. 
834,  27  N.  Y.  St.  899. 

94  McDonald  r.  Second  Nat.  Bank, 
106  Iowa  517,  70  N.  W.  1011.  Compare 
Maver  r.  Farmers'  Bank,  44  Iowa  212; 
State  r.  Lake,  17  Iowa  215;  Wilhelmi 
r  Leonard,  13  Iowa  330;  Kedfield  v. 
Hart,  12  Iowa  355;  Balir  v.  Arndt,  9 
Iowa  39. 

95.  Des  Moines  Sav.  Bank  v.  Arthur, 
163  Iowa  205,  143  N.  W.  556,  Ann.  Gas. 
191 6C,  498. 

96.  la. — Des  Moines  Sav.  Bank  v. 
Arthur,  163  Iowa  205,  143  N.  W.  556, 
Ann.  Cas.  1916C,  498.  Kan.— Lichty 
V.  McMartin,  11  Kan.  565.  Md.— Bar- 
tol  V  Gottlicb-Bauernschmidt-Straus 
Brew.  Co.,  129  Md.  32,  98  Atl.  286.  Mo. 
Brownlee  v.  Arnold,  60  Mn.  79.  Tenn. 
Dnnaho  V.  Bales,  59  S.  W.  409.  Can. 
Wilson  V.  Fleming,  24  Ont.  388. 

97  Ohio. — Teeters  r.  Lamborn,  43 
Ohio  St.  144,  1  N.  E.  513.  Wash. 
Sappington  r.  Owens,  92  Wash.  6:'.2,  1;)9 
Bac.  785.  Can. — Munro  v.  Orr,  17  Ont. 
Pr.  53. 

[a]  Where  a  subsequent  new  agree- 
ment has  been  made  between  the  par- 
ties to  a  mortgage  debt,  whereby  a  larg- 
er sum  than  that  due  is  offered  ami 
accepted,  and  a  part  of  such  sum  paid, 
on  condition  that  the  lien  of  the  mort- 


gage shall  be  discharged  upon  pay- 
ment of  such  larger  sum,  before  the 
mortgage  becomes  due,  the  mortgagee 
may  recover  the  balance  of  such  larger 
sum  in  an  action  therefor.  Scott  V. 
Frink,  53  Barb.  (N.  Y.)   533. 

98.  Wilson  v.  Fleming,  24  Ont. 
(Can.)    388. 

99.  Rothschild  v.  Rio  Grande  W.  Ry. 
Co.,  84  Hun  103,  32  N.  Y.  Supp.  37,  65 
N.  Y.  St.  193. 

1.  See   infra,  this  note. 

[a]  Exhausting  Other  Property. — In 
the  collection  of  a  debt  secured  by  a 
mortgage,  in  which  it  is  stipulated  that 
it  shall  not  be  foreclosed  until  the 
debtor's  other  property  is  exhausted, 
the  creditor  is  not  bound  to  exhaust 
the  equities  of  the  delitor  before  fore- 
closing the  mortgage,  where  it  appears 
after  jud'.nnent  on  the  mortgage  debt, 
that  the  debtor  has  no  property  subject 
to  execution.  Riblet  v.  Davis,  24  Ohio 
St.  114. 

2.  See  infra,  IT,  C,  3,  d. 

3.  Minn. — Van  Brunt  r.  Mismer,  8 
Minn.  232.  N.  Y.— Smith  r.  Rice,  12 
Daly  307;  Hone  r.  Fisher,  2  Barb.  Ch. 
559.  Pa. — Xace's  Estate,  52  Pa.  Super. 
607.  Can. — .lackson  v.  Yeomans,  28  U. 
C.  Q.  B.  307;  Pearman  r.  Hvland,  22 
IT.  C.  Q.  B.  202;  Hall  r.  Morley,  8 
IT.  C.  Q.  B.  584;  The  London  Loan  Co. 
r.  Smvth,  32  U.  C.  C.  P.  530;  Jackson 
r.  Yeomans,  19  U.  C.  C  P.  394. 

4.  Hone  v.  Tishcr,  2  Barb.  Ch.  (N. 
Y.)  559. 
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agreement  to  pay  the  deht,^  or  a  parol  promise  to  that  effect  accom- 
panies the  mortgage.^ 

b.  Ahsolute  Peed. —  (I.)  Generally. —  The  grantee  in  a  deed  abso- 
lute, given  as  security  for  an  indebtedness,  may  in  general  avail  him- 
self of  the  same  remedies  as  an  ordinary  mortgagee.''  But  it  has  been 
held  that  if  he  has  been  in  possession,  receiving  the  profits  and  rents,  he 
should,  in  order  to  recover  for  the  debt,  proceed  in  equity  to  have  the 
deed  declared  a  mortgage,^  though  in  some  jurisdictions  the  deed  may 
be  treated  as  a  mortgage  without  such  proceeding  in  equity,^  But  the 
grantee  cannot  recover  on  his  debt  until  he  accounts  for  the  rents  and 
profits  and  places  the  grantor  in  statu  quo.^*^ 

(II.)    Declaring  Deed  a  Mortgage A  court  of  equity  has  jurisdiction 

of  a  bill  to  have  a  deed  absolute  on  its  face  declared  a  mortgage. ^^  But 
where  it  is  not  necessary  to  reforni  a  deed,  the  fact  that  it  is  in  effect 
a  mortgage  may  be  shoMTi  in  an  action  at  law.^^  The  proceedings  to 
have  a  deed  declared  a  mortgage  usually  arise  in  connection  with  a 
claim  of  right  to  redeem  and  are  therefore  treated  in  that  connection 
elsewhere  in  this  article.^^ 


5.  Elder  v.  Eouse,  15  Wend.  (N.  Y.) 
218;  Nace's  Estate,  52  Pa.  Super.  607. 

6.  Tonkin  v.  Baum,  114  Pa.  414,  7 
Atl.  185;  Nace's  Estate,  5i2  Pa.  Super. 
607. 

7.  See  infra,  this  note. 

[a]  The  grantee  in  a  security  deed 
"may  sue  the  debt  to  judgment  and 
cause  the  land  to  be  levied  upon  and 
sold,  ...  or  he  may  bring  an  action 
to  recover  possession  of  the  land  upon 
the  title  derived  from  the  security 
deed."  Clark  v.  Havard,  122  Ga.  273, 
50  S.  E.  108.  See  also  Ray  v.  Pitman, 
119  Ga.  678,  46  S.  E.  849. 

[b]  Upon  the  failure  of  title  he  may 
sue  on  the  indebtedness.  Evans  v. 
Thompson,  89  Minn.  202,  94  N.  W. 
692. 

[c]  Where  the  instrument  provides 
that  the  land  shall  become  the  grantee's 
property  in  case  of  default,  no  per- 
sonal action  on  the  debt  may  be  main- 
tained. Curl  V.  Foehler,  113  Iowa  597, 
85  N.  W.  811. 

8.  Weise  v.  Anderson,  134  Mich.  502, 
96  N.  W.  575. 

9.  Evans  v.  Thom.pson,  89  Minn.  202, 
94  N.  W.  692. 

10.  Weise  r.  Anderson,  134  Mich. 
502,  96  N.  W.  575. 

11.  Ind. — Brown  v.  FoUette,  155  Ind. 
316,  58  N.  E.  197.  Kan.— Holmes  v. 
Holt,  90  Kan.  774,  136  Pac.  246.  Neb. 
Gift  V.  Dress,  99  Neb.  801,  157  N.  W. 
1014. 


At  instance  of  grantee,  see  sripra,  III, 
A,  3,  b,  (I). 

[a]  Under  a  conveyance  of  the 
wife's  lands  by  husband  and  wife,  ab- 
solute in  form,  but  intended  only  as 
a  mortgage  for  the  husband's  debt,  the 
interest  which  the  husband  acquires,  on 
the  subsequent  death  of  the  wife  in- 
testate, at  once  passes  to  the  grantee 
or  mortgagee,  by  force  of  the  covenants 
of  warranty;  and  the  heirs  of  the  wife 
cannot,  during  the  life  of  the  surviv- 
ing husband,  maintain  a  bill  in  equity 
to  have  the  instrument  declared  a 
mortgage,  and  cancelled  as  a  cloud  on 
their  title.  Bone  v.  Lansden,  85  Ala. 
562,  6  So.  611. 

[b]  After  Eight  of  Foreclosure 
Barred  by  Limitations. — ^A  bill  to  have 
a  deed  absolute  on  its  face'  declared 
a  mortgage  will  not  lie  after  the  stat- 
ute of  limitations  has  barred  a  fore- 
closure, for  the  right  to  redeem  and  the 
right  to  foreclose  are  reciprocal,  and 
when  the  one  is  barred,  the  other  is 
barred.  Green  v.  Capps,  142  111.  286, 
31   N.  E.  597. 

12,  Barchent  V.  Snvder,  128  Wis. 
423,  107  N.  W.  329,  wherein  the  court, 
upon  the  ground  of  the  existence  of  an 
adequate  remedy  at  law,  sustained  a 
demurrer  to  a  bill  which  prayed  that 
the  defendant  be  decreed  to  pay  plain- 
tiff a  sum  of  money  he  secured  upon 
a  sale  of  plaintiff's  property  under  a 
deed  which  was  in  effect  a  mortgage. 

13.  See  infra,  III. 
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4.  Action  for  Instalment  of  Debt  or  Interest.  —  An  action  of  debt 
will  not,  as  a  rule,  lie  for  an  inslalinent  of  an  indebtedness  secured 
by  mortgage,^*  but  an  action  may  be  maintained  to  recover  an  instal- 
ment of  Interest  duo  on  a  mortgage  del)t,  without  regard  to  the  mort- 
gage, where  the  whole  debt  does  not  become  due  and  payable  be- 
cause of  default  in  payment  of  such  interest, '=  unless  otherwise  pro- 
vided by  statute.^" 

5.  Presentation  of  Claim  Against  Estate  of  Deceased  Mortgagor. 
A  mortgaiice  may  i)rove  the  debt  in  the  administralion  of  the  estate 
of  the  (fecoased  mortgagor  without  affcc-ting  the  mortgage,^^  and  not- 
withstanding the  presentation  and  allowance  of  the  claim,  a  foreclosure 
action  may  be  maintained,  if  no  recourse  against  tlie  estate  for  a  de- 
ficiency is  sought.'^  But  the  mortgagee  is  not  required  to  present  his 
claim  against  the  estate  before  instituting  his  foreclosure  action,^^  un- 
less recourse  against  the  estate  of  the  deceased  mortgagor  to  satisfy 
any  deficiency  arising  from  the  foreclosure  sale  is  sought.-"  Failure  to 
present  a  claim,  the  estate  being  sufficient  to  meet  any  deficiency,  will 
release  a  surety  on  the  mortgage  debt.-^     If  not  presented  in  time, 


14.  De  Tuyl  v.  McDonald,  8  U.  C. 
Q.  B.  171;  Forsyth  v.  Johnson,  6  U.  C. 
Q.  B.   (O.  S.)   97. 

[a]  Rule  does  not  apply  where  the 
action  is  for  the  amount  of  the  in- 
stalment clue,  without  any  reference  to 
the  fact  that  it  is  an  instalment  of  a 
larger  sum.  De  Tuyl  v.  McDonald,  8 
U.  C.  Q.  B.  171. 

15.  Bahr  v.  Arndt,  9  Iowa  39;  Tylee 
V.  Yates,  3  Barb.  (N.  Y.)  222;  Lyon  v. 
New  York,  S.  &  W.  R.  Co.,  14  Daly 
(N.  Y.)  489,  15  N.  Y.  St.  34S. 

[a]  Action  on  Interest  Coupons  of 
Secured  Bond. — Where  a  mortgage,  se- 
curing the  payment  of  bonds,  contains 
a  provision  that  a  majority  of  the 
bondholders  may  waive  the  right  given 
therein  to  declare  the  principal  due  by 
default  in  the  payment  of  interest 
coupons,  a  suit  on  such  coupons  is  not 
precluded  thereby;  nor  does  a  provision 
in  such  mortgage  forbidding  holders  of 
bonds  secured  thereby  from  taking  pro- 
ceedings at  law  or  in  equity  to  fore- 
close or  sell  the  property  independent- 
ly of  the  trustee,  prevent  such  suit. 
Lvon  V.  New  York,  S.  &  W.  R.  Co., 
14  Daly  (N.  Y.)  489,  15  N.  Y.  St. 
348. 

16.  Holmes  v.  Seashore  Electric  R. 
Co.,  57  N.  ,T.  L.  16,  29  Atl.  419.  See 
supra,  II,  A,   2. 

17.  U.  S. — Schuelenburg  &  Boockler 
V.  Martin,  2  Fed.  747.  Eng. — Rhodes 
f.  Moxhay,  10  Wkly.  Rep.  103.  Can. 
Stewart  v.  Stewart,  10  Grant  Ch.  (U. 
C.)   169. 
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18.  Fallon  v.  Butler,  21  Oal.  24,  81 
Am.  Dec.  140;  First  Nat.  Bank  v.  Glenn, 
10  Idaho  224,  77  Pac.  623,  109  Am. 
St.  Rep.  204. 

[a]  Filing  a  claim  pending  the  fore- 
closure action  does  not  work  a  release 
or  discharge  of  the  mortgage.  Nation- 
al Life  Ins.  Co.  r.  Fitzgerald,  61  Neb. 
692,   85   N.  W.   948. 

[b]  Statute  declaring  valid  only 
such  sale  of  a  decedent's  property  as 
are  made  on  order  of  the  probate  court, 
does  not  applv  to  foreclosure  sales. 
Fallon  V.  Butler,  21  Cal.  24,  81  Am. 
Dec.  140. 

19.  111.— Waughop  1-.  Bartlctt,  165 
111.  124,  46  N.  E.  197.  Ind.— Noerr  v. 
Schmidt,  151  Ind.  579,  51  N.  E.  332 
(at  least  after  final  settlement  of  the 
estate) ;  Whetstone  f.  Baker,  140  Ind. 
213,  39  N.  E.  868;  Beach  r.  Bell,  139 
Ind.  167,  38  N.  E.  819.  Neb.— Schado 
r.  Connor,  84  Neb.  51,  120  N.  W.  1012; 
National  Life  Ins.  Co.  r.  Fitzgerald,  61 
Neb.  692,  85  N.  W.  94S.  Nev.— Rick- 
ards  V.  Hutchinson,  18  Nev.  215,  2  Pac, 
52,  4  Pac.  702.  Tex. — Phillips  r.  Wat- 
kins  Land  Mtg.  Co.,  90  Tex.  195,  38 
S.  W.   270,  470. 

fa]  Failure  to  present  a  claim 
against  the  estate  of  a  vendee  does  not 
release  the  mortgagor.  Hull  r.  Hay- 
ward,  13  S.  D.  291,  83  N.  W.  270,  79 
Am.  St.  Rep.  890. 

20.  Waughop  V.  Bartlett,  165  111. 
124,  46  N.  E.  197. 

21.  Waughop  V.  Bartlett,  165  111. 
124,  46  N.  E.  197. 
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personal  liability  on  the  note  is  extinguished.^^  In  some  jurisdictions 
it  is  sufficient  if  a  claim  for  the  deficiency  is  presented  -within  a  specified 
time  after  the  amount  of  the  deficiency  is  ascertained.^^ 

6.  Injunction  or  Abatement  of  Action  on  Debt.  —  While  a  court 
of  equity,  before  which  a  foreclosure  proceeding  is  pending  has  the 
power  to  enjoin  an  action  at  law  on  the  mortgage  debt,  on  the  ground 
that  it  is  unnecessary  and  vexatious,-*  the  pendency  of  proceedings  in 
equity  to  foreclose  a  mortgage  does  not  operate  to  abate  or  bar  an 
action  at  law  on  the  mortgage  debt,^^  except  where  such  action  is  for- 
bidden by  statute,^"  or  the  plaintiff  is  required  to  obtain  leave  of  the 
equity  court  to  bring  his  action  on  the  debt  during  the  pendency  of 
foreclosure  proceedings.^^ 

7.  Effect  of  Judgment  on  Debt  Secured.  —  A  judgment  on  the 
note  secured  by  the  mortgage  constitutes  a  merger  of  the  del)t  in  the 
judgment,-^  but  it  does  not  discharge  the  debt  or  constitute  a.  merger 
of  the  mortgage  unless  the  judgment  becomes  satisfied. ^^  The  obtain- 
ing of  a  judgment  on  the  note  does  not  waive  or  release  the  lien  of 


22.  Pereles  v.  Leiser,  119  Wis.  347, 
96   N.  W.  799. 

[a]  But  where  the  claim  for  a  de- 
ficiency is  regarded  as  contingent  until 
after  a  foreclosure  sale,  if  the  sale  is 
not  made  Until  after  the  claims  of 
creditors  of  a  deceased  obligor  are 
barred,  failure  to  present  the  claim  is 
no  defense.  Field  v.  Thistle,  58  N.  J. 
Eq.  339,  43  Atl.  1072;  Terhune  v.  White, 
34  N.  J.  Eq.  98, 

23.  Kelsey  v.  Welch,  8  S.  D.  255, 
66  N.  W.  390. 

24.  Whitley  v.  Dunham  Lumb.  Co., 
89  Ala.  493,  7  So.  810;  Poulett  v.  Hill, 
1  Ch.  (1893)  277,  62  L.  J.  Ch.  466, 
68  L.  T.  Rep.  (N.  S.)  476,  2  Rep.  288, 
41  Wkly.  Rep.  503;  Munsen  V.  Hauss, 
22   Grant  Ch.    (U.  C.)    279. 

25.  Ark. — Very  v.  Watkins,  18  Ark. 
546.  Del. — Newbold  v.  Newbold,  1  Del. 
Ch.  310.  Ga. — Juchter  v.  Boehm,  Bend- 
heim  &  Co.,  63  Ga.  71.  111.— -Hazle  v. 
Bondv,  173  111.  302,  50  N.  E.  671; 
Barchard  v.  Kohn,  157  111.  579,  41  N. 
E.  902,  29  L.  R.  A.  803;  Erickson  v. 
Rafferty,  79  111.  209;  Karnes  v.  Llovd, 
52  111.  113;  Delahay  r.  Clement,  4  111. 
201.  Ind. — Brown  v.  Wernwag,  4  Blackf. 
1.  Mich.— Goodrich  v.  White,  39  Mich. 
4S9.  N.  J. — Copperthwoit  v.  Dummer, 
18  N.  J.  L.  258.  Ohio. — Spence  v.  Union 
Cent.  Life  Ins.  Co.,  40  Ohio  St.  517. 
Eng. — Burnell  v.  Martin,  2  Dougl.  417, 
99  Eng.  Reprint  268;  Dyson  v.  Morris, 
1  Hare  413,  6  Jur.  297,  11  L.  J.  Ch. 
241,  66  Eng.  Reprint  1094;  Cockell  v. 
Bacon.  16  Beav.  158,  51  Eng.  Reprint 
737;   Lockhart  V.  Hardy,  9  Beav.   349, 


10  Jur.  532,  15  L.  J.  Ch,  347,  15  Eng. 
Reprint  378;   Colby  v.  Gibson,  3  Smith 
K.  B.  516,  8  Rev.  Rep.  738, 
See  supra,  II,  A,   1. 

26.  Matter  of  Bvrne,  81  App.  Div. 
74,  80  N.  Y.  Supp.  977,  12  N.  Y.  Ann. 
Cas.  465;  Wyekoff  v.  Devlin,  12  Daly 
144;  Thomas  V.  Brown,  9  Paige  370; 
Williamson  v.  Champlin,  Clark  Ch.  9, 
a^rmed,  8  Paige  70.  Wis.— Weille  v. 
Rheinhard,  108  Wis.  72,  83  N.  W.  1098; 
Witter  -v.  Neeves,  78  Wis.  547,  47  N.  W. 
938. 

See  supra,  II,  A,  2, 

27.  Conn. — Belmont  v.  Cornen,  48 
Conn.  338.  Mich,— Steele  v.  Grove,  109 
Mich.  647,  67  N.  W.  963.  Neb,— Mann 
V.  Burkland,  68  Neb.  269,  94  N.  W. 
116.  N.  Y.— Lagrave  v.  Hellinger,  109 
App.  Div.  515,  96  N.  Y.  Supp.  564; 
Matter  of  Moore,  81  Hun  389,  31  N. 
Y.  Supp.  110,  63  N.  Y.  St.  380;  United 
States  Life  Ins.  Co.  t'.  Poillon,  55  Hun 
606,  7  N.  Y.  Supp.  834,  27  N.  Y,  St. 
899. 

See  supra,  II,  A,  2. 

28.  Rossiter  v.  Merriman,  80  Kan. 
739,  104  Pac.  858,  24  L.  R.  A.  (N. 
S.)   1095. 

As  to  merger  generally,  see  the  title 
"Judgments." 

29.  Conn, — Gushee  v.  Union  Knife 
Co.,  54  Conn.  101,  6  Atl.  192.  Ill, 
Priest  V.  Wheelock,  58  111.  114;  Hamil- 
ton V.  Quimby,  46  111.  90.  Ind.— Con- 
yers  v.  Mericles,  75  Ind.  443.  la. — Gil- 
man  V.  Heitman,  137  Iowa  336,  113 
N.  W.  932;  Sigworth  V.  Meriam,  66 
Iowa  477,  24  N,  W.  4.     Kan. — Rossiter 
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the  mortgage,'"  or  operate  to  prevent  the  mortgagee  from  proceeding 
to  foreclose  his  mortgage  against  the  mortgaged  property,^^  even  after 
a  right  of  action  on  such  judgment  is  barred  by  failure  to  revive  it._^- 
An  action  for  foreclosure  can  be  maintained  after  failure  to  obtain 
satisfaction  of  the  judgment  on  the  note.^^ 

8.  Effect  of  Foreciosure.  —  A  creditor  will,  as  a  general  rule,  be 
precluded  from  maintaining  an  action  at  law  on  a  mortgage  debt  after 
a  foreclosure  of  the  mortgage  by  which  the  debt  is  secured,^*  except 
for  a  deficiency  left  by  the  foreclosure  sale,''^  unless  he  returns  the 
mortgaged  property,^"     or  is  in  a  position  to  do  so,^^  or  is  relieved 


v.  Merriam,  80  Kan.  739,  104  Pac,  858, 
24  L.  R.  A.  (N.  S.)  1095.  La.— Montejo 
V.  Gordy,  33  La.  Ann.  1113.  N.  H. 
Colby  V.  McClintoek,  68  N.  H.  176,  40 
Atl.  397,  73  Am.  St.  Rep.  557.  S.  0. 
Curtis  r.  Rcnnoker,  34  S.  C.  468,  13 
S.  E.  664.  Tex.— Kempner  v.  Comer,  73 
Tex.  196,  n   S.  W.  194. 

[a]  But  the  collection  by  execution, 
of  a  debt  secured  by  mortgage,  is  an 
election  by  the  creditor  to  relinquish 
his  rights  under  the  mortgage.  Yount 
V.  Hopkins,  24  111.  326. 

30.  Matthews  v.  Davis,  61  Iowa  225, 

16  N.  W.  102. 

[a]  A  levy  of  execution  on  prop- 
erty not  covered  by  the  mortgage,  is 
not  a  waiver  of  the  mortgage  lien. 
Barehard  v.  Kohn,  157  111.  579,  41  N.  E. 
902,  29  L.   R.   A.   803. 

Sale  of  mortgaged  property  under 
iudgment  on  the  debt,  see  infra,  II, 
B,  4. 

31.  m.— Hamilton  77.  Quimby,  46  111. 
90.  Me. — Jewctt  v.  Hamilton,  68  Me. 
172.  Mo.— Thornton  v.  Pigg,  24  Mo. 
249.  N.  J. — Chew  r.  Brumagim,  21  N. 
J.  Eq.  520.  Pa. — Com.  v.  Wilson,  34 
Pa.  63.  Tenn. — Harris  v.  Vaughn,  2 
Tenn.  Ch.  483.  Tex. — Edrington  v.  Her- 
mann (Tex.  Civ.  App.),  74  S.  W.  936. 
Va. — Gibson  v.  Green's  Admr.,  89  Va. 
524,  16  S.  E.  661,  37  Am.  St.  Rep. 
888. 

32.  Harris  V.  Vaughn,  2  Tenn.  Ch. 
483;  Gibson  v.  Green's  Admr.,  89  Va. 
524,  16  S.  E.  661,  37  Am.  St.  Rep. 
888. 

33.  la. — Oilman  v.  Heitman,  137 
Iowa  3.'^6,  113  N.  W.  932.  Mich.— Stege- 
man  v.  Eraser,  161  Mich.  35,  125  N.  W. 
769.      P.   R. — Hernandez   v.  Fernandez, 

17  Porto  Rico  111.  S.  D.— St.  Paul  Fire 
&  M.  Ins.  Co.  r.  Dakota  Land  &  L.  S. 
Co.,  10  S.  D.  191,  72  N.  W.  460.  Wash. 
Citizens'  Nat.  Bank  i'.  Abbott,  72 
Wash.  73,  129  Pac.  1085;  Hanna  v.  Kas- 
son,  26  Wash.  568,  67  Pac.  271. 
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As  to  enforcement  of  judgment  on 
debt,  sec  infra,  II,  B,  4,  and  the  titlo 
"Judgments  and  Decrees,  Enforcement 
of." 

34.  Aldrich  v.  Aldrich,  143  Mass.  45, 

8  N.  E.  870;  Lockhart  v.  Hardy,  9  Beav. 
349,  10  Jur.  532,  15  L.  J.  Ch.  347,  50 
Eng.  Reprint  378. 

[a]  As  to  notes  not  included  in  the 
foreclosure  though  secured  by  the 
mortgage,  a  subsequent  action  is  not 
barred,  since  the  mortgagee  is  not 
obliged  to  foreclose  as  to  all  the  notes 
secured  by  the  mortgage.  Langdou  V. 
Paul,  20  \t.  217.  See  also  Esty  v. 
Brooks,   54   111.    379. 

[b]  Not  until  the  sale  under  fore- 
closure is  consummated  and  the  debt 
thereby  satisfied.  If  the  sale  is  set 
aside,  action  on  the  debt  may  be  main- 
tained. Morgan  v.  Sherwood,  53  lib 
171. 

35.  Gordon  V.  Gilfoil,  99  U.  S.  168, 
25  L.  ed.  383;  Palmer  V.  Harris,  100 
111.  276;  Esty  V.  Brooks,  54  111.  379. 

Proceedings  to  recover  deficiency,  sco 
infra.    III,   D,   3. 

Fa]  A  statute  providing  that  fore- 
closure shall  bar  any  further  suit  on 
the  mortgage  debt,  does  not  apply  to 
suits  begun  before  the  act  took  effect, 
Curtiss  )'.  Hazen,  56  Conn.  146,  14 
Atl.  771. 

36.  Perry  v.  Barker,  8  Ves.  -Jr.  527, 

9  Rev.  Rep.  171,  32  Eng.  Reprint  459. 
Put  compare  Tooke  v.  Hartley,  2  Bro. 
Ch.  125,  29  Eng.  Reprint  7.3;  Burrell 
V.  Smith,  L.  R.  7  Eq.  399,  38  L.  J. 
Ch.  3S2,  17  Wkly.  Rep.  516;  In  re 
Tluiresson,  3  Ont.  L.  R.  271,  1  Ont.  W. 
R.  4.  See  also  Allison  r.  McDonald,  23 
Can.  Sup.  Ct.  635. 

37.  Munsen  v.  Hauss,  22  Grant  Ch. 
(U.  C.)  279;  Mendels  v.  Gibson,  9  Ont. 
L.  R.  94,  5  Ont.  W.  R.  233. 

[a]  Opportunity  to  get  into  a  posi- 
tion to  restore  the  mortgaged  property 
should  be  given  the  mortgagee,  and  a 
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from  such  obligation  by  some  act  of  the  debtor  which  makes  it  impos- 
sible for  him  to  restore  the  mortgaged  estate;^*  but  this  rule  does  not 
apply  to  a  second  mortgagee,  where  the  mortgaged  property  has  been 
exhausted  by  the  first  mortgage. ^^  Where  the  foreclosure  proceedings 
result  in  a  personal  deficiency  judgment  the  debt  is  thereby  merged 
and  no  subseciuent  action  can  be  maintained  on  it.*° 

B.  PROCEEDiNfis  ON  iloRTGAGE  Debt.*^  —  1.  Generally.  —  An  ac- 
tion on  the  mortgage  debt  without  foreclosure  would  in  general  follow 
the  same  course  as  an  action  on  any  similar  unsecured  obligation.''^ 

2.  Parties.  —  Where  an  independent  action  on  the  debt  is  main- 
tainable, it  may  be  brought  by  the  mortgagee,  or  his  assignee  against 
the  mortgagor,  or  against  his  grantee,  where  the  latter  becomes  liable 
by  reason  of  his  assumption  of  the  mortgage  indebtedness;*^  the  con- 
tract by  whieh  the  indebtedness  was  assumed  is  treated  as  a  contract 
made  for  the  benefit  of  the  mortgagor,**  or  as  a  security  to  which  the 
creditor  is  entitled  by  the  doctrine  of  subrogation.*^  Otherwise  the 
parties  are  governed  liy  the  general  rules  elsewhere  treated.*" 

3,  Pleadings.  —  The  pleadings  follow  the  rules  governing  any  other 
similar  action.*^ 


reasonable  time  allowed  him  therefor — 
twenty  days  being  here  thought  reason- 
able. In  re  Thuresson,  3  Ont.  L.  K. 
271,  1  Ont.  W.  K.  4. 

38.  Burrell  r.  Smith,  L.  R.  7  Eq. 
399,  38  L.  J.  Ch.  382,  17  Wkly.  Rep. 
516;  Beatty  v.  Bailey,  26  Ont.  L.  R. 
145,  21  Ont.  W.  R.  848,  3  Ont.  W.  N. 
990. 

39.  Beatty  v.  Bailey,  26  Ont.  L.  R. 
145,  21  Ont.  W.  R.  848,  3  Ont.  W.  N. 
990. 

40.  Witter  v.  Neeves,  78  Wis.  547, 
47  N.   W.  938. 

As  to  deficiency  judgment,  see  infra, 
Til,  D.  2. 

41.  Right  to  sue  on  mortgage  debt, 
see  supra,  III,  A. 

42.  See  infra,  this  section,  and  gen- 
erally the  titles  "Assumpsit;"  "Bills 
and  Notes;"  "Debt;"  and  other  titles 
dealing  with  particular  classes  of  ac- 
tions. 

Right  to  maintain  personal  action, 
see  supra,  II,  A. 

43.  Webster  r.  Fleming,  178  111.  140, 
52  N.  E.  975;  Hazle  v.  Bondy,  173  111. 
302,  50  N.  E.  671.  See  Morris  v.  Fidel- 
ity Mtg.  Bond  Co.,  187  Ala.  262,  65 
So.  810. 

[a]  An  indorsee  of  a  note  secured 
by  mortgage  may  sue  on  the  note. 
Plank  V.  Hopkins,  35  S.  D.  248,  151 
N.  W.   1017.       • 

Right  to  sue  one  who  has  assumed 
indebtedness,   see  the  title   "Parties." 


44.  Webster  v.  Fleming,  178  111.  140, 
52  N.  E.  975;  Enos  i\  Sanger,  96  Wis. 
150,  70  N.  W.  1069,  65  Am.  St.  Rep. 
38,  37  E.  R.   A.   862. 

Right  of  third  person  for  whose 
benefit  contract  was  made,  to  sue  upon 
the   contract,   see  the   title    "Parties." 

45.  Knapp  v.  Connecticut  IV^ut.  L. 
Ins.  Co.,  85  Fed.  329,  29  C.  C.  A.  171, 
40  L.  R.  A.  861;  Green  v.  Stone,  54  N. 
J.  Eq.  387,  34  Atl.  1099,  55  Am.  St. 
Rep.   577. 

46.  See  the  titles  "Bills  and  Notes; ' ' 
"Implied  and  Express  Agreements;" 
"Parties." 

47.  See  the  title  "Bills  and  Notes;" 
and  also  titles  dealing  with  particular 
actions  or  particular  pleadings. 

[a]  Where  a  foreclosure  proceeding 
should  first  be  brought,  but  this  re- 
quirement of  the  statute  is  regarded  aa 
a  privilege  of  the  debtor,  it  is  not 
necessary  for  plaintiff  to  allege  com- 
pliance with  the  statute.  Callan  v. 
Bodine,  81   N.   J.  L.   240,   79  Atl.   1057. 

[b]  A  plea  that  judgment  has  been 
rendered  or  the  mortgage  executed  to 
secure  the  payment  of  the  same  debt 
is  bad,  if  it  fails  to  aver  payment  of 
such  judgment.  Russell  v.  Hamilton,  3 
111.  56;  Brown  v.  Wernwag,  4  Blackf. 
(Ind.)    1. 

[c]  A  plea  that  the  plaintiff  had 
taken  security  for  the  note  sued  on  is 
not  sufficient  to  avail  the  defendant 
of  a  statute  denying   the   right   of  an 
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4.  Judgment  and  Enforcement.''^  _  Tho  jndcrment  should  be  for 
thp  full  amount  due  on  the  ncto,  irrespective  of  the  value  of  the  mort- 
S-A^ed  preniisos.*^  Attornev's  fees  may  properly  be  allowed  in  such 
an^u'tion,  where  provided  for  in  the  note.«"  In  some  jurisdictions  the 
.indi^nient  attaches  as  a  lien  on  the  mortfiraged  premises,^^  though  only 
from  the  date  of  its  rendition,"  while  in  others  it  does  not.^^  The 
ju.  Igment  mav  be  enforced  by  execution  levied  on  property  other  than 
that^mortgaffed,^*  and,  where  it  is  a  lien  upon  the  mortgaged  premises, 
by  a  levy'^upon  that  also."  As  a  general  rule,  however,  mortgaged 
property  cannot  be  sold  under  execution  of  a  judgment  at  law  on  the 
uiortgaiie  debt,  so  as  to  divest  the  mortgagor  of  his  equity  of  redemp- 
tion therein,^''  or  embarrass  other  parties  secured  by  the  same  mort- 


action  at  law  on  a  debt  secured  by 
inortgrase.  State  Sav.  Bank  r.  Albert- 
son,  39  Mont.  414,  102  Pac.  692;  Plank 
r.  Hopkins,  35  S.  D.  248,  151  N.  W. 
1017. 

48.  Effect  of  judgment  on  other 
remedies,  see  supra.  III,  A,  7. 

49.  Colby  r.  MeClintock,  68  N.  H. 
176,  40  Atl."^397,  73  Am.  St.  Eep.  557. 

50.  Smith  v.  Moore,  112  Iowa  60,  83 
N.  W.  813. 

51.  la. — Moyer  v.  Farmers'  Bank,  44 
Iowa  212;  State  r.  Lake,  17  Iowa  215; 
^Vilhelmi  r.  Leonard,  13  Iowa  330;  Eed- 
field  i;.  Hart,  12  Iowa  355;  Bahr  v. 
Arndt,  9  Iowa  39.  La.— Levy  V.  Lake, 
43  La.  Ann.  1034,  10  So.  375;  Lalane 
V.  Payne,  42  La.  Ann.  152,  7  So.  481; 
Ker  r.  Evershed,  41  La.  Ann.  15,  6  So. 
566.  Me. — Crooker  r.  Frazier,  52  Me. 
405.  Can. — Parr  v.  Montgomery,  27 
Grant  Ch.  (U.  C.)  521;  Dubuc  v.  Kid- 
ston,  16  Can.  Sup.  Ct.  357. 

52.  State  r.  Lake,  17  Iowa  215;  Wil- 
Lelmi  v.  Leonard,  13  Iowa  330.  But 
compare  Christy  v.  Dyer,  14  Iowa  438, 
81  Am.  Dee.  493,  holding  that,  as  be- 
tween the  parties,  a  judgment  at  law 
on  the  mortgage  debt  relates  back  to 
the  date  of  reoording  the  mortgage. 

53.  Loomis  v.  Stuyvesant,  10  Paige 
CN.  Y.)  490;  Greenwich  Bank  v.  Loomis, 
2  Sandf.  Ch.  (N.  Y.)   70. 

54.  111. — Friedlander  v.  Fentnn,  180 
111.  312,  .54  N.  E.  329,  72  Am.  St.  Eep. 
207;  Eogers  r.  Mevcrs,  68  111.  92.  N.  H. 
Colbv  r.  MeClintock,  68  N.  H.  176,  40 
Atl.  "397,  73  Am.  St.  Eep.  557.  N.  C. 
Warren  v.  Herrington,  171  N.  C.  165, 
88  S.  E.  139. 

55.  la. — Mayer  r.  Farmers'  Bank,  44 
Iowa  212.  Kan. — Hunt  r.  Bowman,  62 
Kan.  44S,  63  Pac.  747.  Me.— Crooker 
V.  Frazier,  52  Me.  405.  Can. — Parr  v. 
Montgomery,    27    Grant    Ch.     (U.     C.) 
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521;    Dubuc   V.   Kidston,    16    Can.   Sup. 
Ct.  357. 

[a]  Effect  of  Sale.— (1)  A  sale  of 
mortgaged  property  in  execution  of  a 
judgment  on  part  of  the  indebtedness 
does  not  discharge  the  mortgage  as  a 
security  for  the  residue  of  the  debt 
(Del.— Schock  v.  Lesley,  2  Del.  Ch. 
304.  Mich. — Sherman  i".  Merril',  33 
Mich.  284.  Pa.— Eidgway  V.  Longaker, 
18  Pa.  215;  Pierce  v.  Potter,  7  Watts 
475),  but  (2)  a  sale  under  a  judgment 
for  the  same  debt  secured  by  mortgage, 
discharges  the  land  from  the  lien  of 
the  mortgage.  Eidgway  v.  Longakei, 
IS  Pa.  215;  Pierce  r.  Potter,  7  Watts 
(Pa.)  475.  (3)  Where  a  sale  under  a 
mortgage  forecl<isure  is  set  aside,  the 
credit  placed  on  the  mortgage  note  by 
such  sale  is  thereby  abrogated.  Don- 
aho  V.  Bales    (Tenn.),  59   S.   W.   409. 

56.  U.  S.— Hackettstown  Nat.  Bank 
f.  D.  G.  Yuelgling  Brewing  Co.,  74  Fed. 
110,  20  C.  C.  A.  327;  Lippincott  v. 
Shaw  Carriage  Co.,  25  Fed.  570,  577; 
Coggswell  r.  Warren,  1  Curt.  223,  6  Fed. 
Cas.  No.  2,958.  Ala.— Boswcll  r.  Car- 
lisle, Jones  &  Co.,  55  Ala.  554;  Barker 
r.  Bell,  37  Ala.  354.  Ind.— Eeynolds 
V.  Shirk,  98  Ind.  480;  Boone  V.  Arm- 
strong, 87  Ind.  168;  Linville  r.  Bell, 
47  Ind.  547.  Compare  Youse  r.  Mc- 
Creary,  2  Blackf.  243.  Ky.— Waller  v. 
Tate,  4  B.  Mon.  529;  Goring 's  Exrx. 
r.  Shreve,  7  Dana  64;  Hoover  v. 
Gravitt,  7  Ky.  L.  Eep.  367.  Mass. 
Washburn  v.  Goodwin,  17  Pick.  137; 
Atkins  r.  Sawyer,  1  Pick.  351,  11  Am. 
Dec.  188.  Mich. — Preston  r.  Eyan,  45 
Mich.  174,  7  N.  W.  819.  Miss.— Car- 
penter V.  Bowen,  42  Miss.  28.  Mo. 
Young  &  Co.  r.  Ruth.  55  Mo.  515; 
>lcNair  v.  O 'Fallon,  8  Mo.  188.  N.  J. 
Van  Mater  r.  Conover,  18  N.  .T.  Eq. 
38.     N.  Y.— Tice  v.  Annin,  2  Johns.  Ch. 
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gage,"  whether  the  security  be  real  or  personal  property,^*  or  the 
iDstrument  be  a  mortgage  or  deed  of  trust  ;^^  and  a  court  of  equity  will 
enjoin,  where  necessary,  a  mortgagee  from  selling  the  equity  of  redemp- 
tion, by  virtue  of  a  judgment  at  law,  to  satisfy  the  mortgage  debt.^° 

C.  Foreclosure.  —  1.  Generally.  —  There  are  two  general  classes 
of  methods  of  foreclosing  a  mortgage,  judicial  and  non-judicial.  The 
latter  class  are  not  treated  here  except  to  the  extent  that  they  affect 
or  result  in  judicial  proceedings. 

2.  By  Writ  of  Entry.  —  a.  Nat-Kre  of  Remedy.  —  In  some  of  the 
states  a  mortgage  may  be  foreclosed  by  writ  of  entry,"  in  a  real  action 


125;  Loomis  V.  Stuyvesant,  10  Paige 
490;  Greenwich  Bank  v.  Loomis,  2 
Sandf.  Ch.  70.  N.  C— Simpson  v.  Simp- 
son, 93  N.  C.  373;  SchoflEner  v.  Fogle- 
nian,  60  N.  C.  564.  See  also  Bissell  v. 
Bozman,   17   N.   C.   154. 

[a]  Equity  Subject  to  Execution. 
"The  difference  between  buying  at 
sheriff's  sale,  an  equity,  which  is  the 
subject  of  execution  and  one  that  is 
not,  is  this:  in  the  former  case  the 
purchaser  becomes  the  owner  of  the 
equity,  and  upon  discharging  the  in- 
cumbrances is  entitled  to  the  legal  es- 
tate, although  it  may  greatly  exceed 
in  value  the  amount  which  he  has  paid; 
whereas  in  the  latter  case,  the  pur- 
chaser only  succeeds  to  the  equity  of 
the  debtor  to  the  extent  of  holding  it 
as  a  security  for  the  money  paid." 
Sehoffner  v.  Fogleman,  60  N.  C.  564. 

[b]  Growing  crops  may  be  sold 
under  execution  on  the  mortgage  debt, 
when  treated  as  personalty  for  pur- 
poses of  the  levy.  Preston  v.  Ryan,  45 
Mich.  174,  7  N.  W.  819. 

[cj  Debt  Extinguished  Pro  Tanto. 
(1)  A  purchase  of  mortgaged  premises 
by  a  mortgagee  at  execution  sale  under 
a  judgment  on  the  mortgage  debt  oper- 
ates to  extinguish  the  debt  to  the 
amount  of  the  bid  (Deare  v.  Carr,  3 
N.  J.  Eq.  513;  McLure,  Brawley  &  Co. 
V.  Wheeler,  6  Eich.  Eq.  [S.  C]  343), 
otherwise,  (2)  the  debtor  is  entitled  to 
credit  only  for  the  net  proceeds  real- 
ized from  the  foreclosure  sale,  after 
deducting  liens  for  taxes  and  other  law- 
ful charges  against  the  property.  Mar- 
shall V.  bavies,  78  N.  Y.  414,  58  How. 
Pr.  231.  But  compare  Forsyth  v.  Row- 
oil,  59  Me.  131;  Crooker  v.  Frazier, 
52  Me.  405;  McLure,  Brawley  &  Co.  v. 
Wheeler,  6  Rich.  Eq.  (S.  C.)  343; 
Lowndes  v.  Chisholm,  2  McCord  Eq. 
(S.  C.)  455,  16  Am.  Dec.  667. 

[dj  A  first  mortgagee  may  sell  on 
execution,  to  satisfy  the  mortgage  debt, 


the  mortgagor's  right  to  redeem  a  sec- 
ond mortgage  of  the  same  land.  John- 
sou  V.  Stevens,  7  Cush.  (Mass.)   431. 

[e]  Judgment  on  Assigned  Note. — A 
party  to  whom  one  of  several  notes  se- 
cured by  a  mortgage  has  been  indorsed, 
but  no  assignment  of  the  mortgage 
made,  may  levy  on  the  mortgagor's 
equity  of  redemption  to  satisfy  a  judg- 
ment recovered  by  him  on  the  note. 
Andrews  v.  Fiske,  101  Mass.  422.  See 
also  Crane  v.  March,  4  Pick.  (Mass.) 
131,   16   Am.   Dec.   329. 

57.  Hackettstown  Nat.  Bank  v.  D.  G. 
Yuelgling  Brewing  Co.,  74  Fed.  110, 
20  C.  C.  A.  327. 

58.  Valentine  v.  Planters'  Bank, 
Freem.  Ch.  (Miss.)  727. 

59.  Carpenter  v.  Bowen,  42  Miss. 
28. 

60.  Van  Mater  v.  Conover,  18  N.  J. 
L.  38;  Severus  v.  Woolston 's  Exrs.,  4 
N.  J.  Eq.  220;  Tice  V.  Annin,  2  Johns. 
Ch.  (N.  Y.)   125. 

61.  U.  S.— Whiting  v.  Wellington,  10 
Fed.  810;  Fiedler  v.  Carpenter,  2 
Woodb.  &  M.  211,  8  Fed.  Cas.  No. 
4,759;  Fales  v.  Gibbs,  5  Mason  462,  8 
Fed.  Cas.  No.  4,621.  Me.— Hadley  v. 
Hadlev,  80  Me.  459,  15  Atl.  47;  Ladd 
V.  Putnam,  79  Me.  568,  12  Atl.  628; 
Howard  v.  Houghton,  64  Me.  445;  Bird 
f.  Decker,  64  Me.  550;  Brown  v.  Bates, 
55  Me.  520,  92  Am.  Dec.  613;  Tufts  v. 
Maines,  51  Me.  393;  Phillips  v.  Crip- 
pen,  5  Atl.  69.  Mass. — Providence  Inst, 
for  Savings  v.  Burnham,  128  Mass.  458; 
Davis  V.  Thompson,  118  Mass.  497; 
Ward  V.  Gunn,  12  Allen  81;  Warner  v. 
Brooks,  14  Gray  109;  Johnson  v.  Phil- 
lips, 13  Gray  198;  Amidown  v.  Peck,  11 
Mete.  467;  Rice  v.  Clark,  10  Mete.  500; 
Penniman  v.  Hollis,  13  Mass.  429.  N.  H. 
Walker  v.  Chessman,  75  N.  H.  20,  70 
Atl.  248;  Northy  v.  Northy,  45  N.  H. 
141;  Divoll  V.  Atwood,  41  N.  H.  446; 
Stark  V.  Brown,  40  N.  H.  345;  Dodge 
V.  Clark,  39  N.  H.  243;  Page  v.  Pierce, 
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in  -which  the  demandant  claims  title  under  the  mortgasre,*^  and  de- 
mands possession  of  tlie  morttjaged  premises  thereon, ^^  in  a  proceed- 
ing analogous  to  that  by  which  the  recovery  of  an  estate  of  freehold 
may  be  had.*^*  Tlie  action  is  brought  for  the  purpose  of  trying  the 
plaintiff's  right  of  possession  to  the  mortgaged  premises,'''  where  an 
open  and  peacealile  entry  upon  the  land  cannot  be  made  by  the  mort- 
gagee, or  his  assignee/" 

b.  7'ar/iV.s/'"  —  The  plaintiff  must  hold  the  legal  estate  at  the  time 
he  brings  the  action  on  writ  of  entry,^**  and  it  is  immaterial  that  he 
holds  the  estate  for  the  benefit  of  another/*  Two  or  more  persons 
holding  several  mortgages  given  at  the  same  time  upon  the  same  land 
to  secure  several  obligations,  may  join  in  a  writ  of  entry  to  foreclose 
their  mortgages,  as  tenants  in  common;^*'  and  where  a  mortgage  is 
given  to  secure  several  notes  held  by  different  parties,  a  Avrit  of  entry 
to  foreclose  such  mortgage  must  l)e  brought  in  the  names  of  all  the 
owners  of  the  notes/^  Where  the  mortgage  is  made  to  two  or  more 
persons  jointly,  the  surviving  mortgagee  may  maintain  an  action  upon 


2G  N.  H.  317;  Bancroft  V.  Marshall, 
16  N.  H.  244. 

[a]  The  loss  of  the  mortgage  note 
■will  not  prechule  a  foreclosure  of  the 
mortgage  securing  the  same.  Ward  V. 
Gunn,   12   Allen    (Mass.)    81. 

62.  Tufts  V.  Maines,  51  Me.  393; 
Phillips  r.  Crippen  (Me.),  5  Atl.  69; 
Provident  Inst,  for  Savings  V.  Burnham, 
128  Mass.  458;  Pierce  v.  Balkam,  2 
Cush.  (Mass.)  374;  Penniman  v.  Hollis, 
13  Mass.  429. 

63.  Me. — Phillips  x\  Crippen,  5  Atl. 
69.  Mass. — Estahrook  v.  Moulton,  9 
Mass.  25S.  N.  H.— Bancroft  r.  Mar- 
shall, 16  N.  H.  244. 

64.  Whiting  r.  Wellington,  10  Fed. 
810;  Fiedler  r.  Carpenter,  2  Woodb.  & 
M.  211.  8  Fed.  Cas.  No.  4.759;  Cochran 
i:  Goodell,  131  Mass.  464.  See  gen- 
erally the  title   "Writ  of  Entry." 

65.  U.    S. — \Vhiting    V.     Wellington, 

10  Fed.  810;  Fiedler  r.  Carpenter,  2 
Woodb.  &  M.  211,  8  Fed.  Cas.  No. 
4,7.59.  Me.— Hadley  r.  Hadley,  80  Me. 
459,  15  Atl.  47;  Ladd  r.  Putnam,  79 
Me.  568,  12  Atl.  628;  Holmes  r.  French, 
70  Me.  341;  Howard  r.  Houghton,  64 
Me.  445;  Williams  v.  Hilton,  ;?5  Me. 
547,  58  Am.  Dec.  729.  Mass. — Beaviu 
r.  Gove,  102  Mass.  298;  Warner  r. 
Brooks,  14  Gray  109;  Amidown  r.  Peck, 

11  Mete.  467;  Rice  v.  Clark,  10  Mete. 
500;  Tuttle  r.  Brown,  14  Pick.  514; 
Wilder  r.  Whittemore,  15  Mass.  262; 
Penniman  ('.  Hollis,  1.3  Mass.  429.  N.  H. 
Northv  V.  Northy,  45  N.  H.  141;  Ban- 
croft  v.  Marshall.  16  N.  H.  244. 

66.  Me.— Tufts   r.    Maines,    51    Me. 
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393.  Mass.— Rev.  Laws,  1902,  vol.  IT, 
ch.  187,  §1;  Porter  v.  Shaw,  98  Mass. 
505.  N.  H.— Walker  r.  Chessman,  75 
N.  H.  20,  70  Atl.  248;  Northy  v.  Northy, 
45  N.  H.  141. 

67.  See  generally  the  titles  "Par- 
ties;" "Writ  of  Entry." 

68.  Martel  r.  Desiardin,  93  Me.  413, 
45  Atl.  522;  Day  v.  Philbrook,  85  Me. 
90,  26  Atl.  999;  Somes  v.  Skinner,  16 
Mass.  348.  See  also  N.  Y.— Pond  v. 
Curtiss,  7  Wend.  45.  Ohio. — Gard  v. 
Neff,  39  Ohio  St.  607.  Wis.— McKin- 
ney  /;.  Jones,  55  Wis.  39,  11  N.  W.  606, 
12   N.  W.   381. 

[a]  "A  cestui  que  trust  of  a  mort- 
gage of  real  estate  cannot  maintain 
a  suit  of  entry  for  possession  of  the 
mortgaged  premises."  Martel  r.  Des- 
jardin,  93  Me.  413,  45  Atl.  522;  Adams 
r.  Parker,  12  Gray  (Mass.)  53;  Howe 
r.  Wilder,  11  Gray  (Mass.)  267;  Sar- 
gent V.  McFarland,  8  Pick.  (Mass.) 
500. 

[b]  Corporation.^The  president  of 
a  corporation,  who  is  its  general  man- 
ager and  chief  executive  officer,  has 
authority  to  take  peaceable  possession 
of  premises  upon  which  such  corpora- 
tion holds  a  mortgage,  and  to  direct  a 
writ  of  entry  to  be  brought  for  the 
foreclosure  of  such  mortgage.  Smith 
Charities  v.  Connollv,  157  Mass.  272,  31 
N.  E.  1058. 

69.  Martel  v.  Desjardin,  93  Me.  413, 
45   Atl.   522. 

70.  Cochran  v.  Goodell,  131  Mass. 
464. 

71.  Noyes  v.  Barnet,  57  N.  H.  605. 
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writ  of  entry  to  foreclose  the  mortgage/^  The  assignee  of  a  mort- 
gage may  sue  in  the  name  of  the  mortgagee  for  a  conditional  judg- 
ment imder  writ  of  entry/^  or  for  final  judgment;^*  or  he  may  fore- 
close his  mortgage  in  his  own  name/°  even  where  he  is  not  the  owner 
of  the  entire  interest/*'  or  where  his  assignment  is  not  recorded  until 
after  the  suit  upon  writ  of  entry  was  brought.^''  The  holder  of  a 
second  mortgage  may  maintain  a  writ  of  entry  to  foreclose  such  mort- 
gage against  a  first  mortgagee/^  and  owner  of  the  equity  of  redemp- 
tion."* A  writ  of  entry  may  be  maintained  against  a  mortgagor  in 
possession,^"  against  his  widow  holding  under  claim  of  dower,^^  against 
his  grantee,^^  against  a  lessee  at  will  in  possession  of  the  mortgaged 


72.  Williams  v.  Hilton,  35  Me.  547, 
58  Am.  Dec.  729;  Blake  V.  Sanborn,  8 
Gray  (Mass.)  154. 

fa]  But  where  a  mortgage  is  as- 
signed to  two  persons  jointly  as  trustees 
the  fact  that  one  of  them  abandons 
the  trust  vested  in  him  does  not  en- 
able the  other  alone  to  maintain  a 
writ  of  entry  to  foreclose  the  mortgage. 
Webster  v.  Vandeventer,  6  Gray 
(Mass.)  428. 

73.  Holmes  v.  Trench,  70  Me.  341; 
Hurd  ;;.  Coleman,  42  Me.  182. 

74.  Hurd  v.  Coleman,  42  Me.  182. 

75.  Me. — Brown  v.  Bates,  55  Me.  520, 
92  Am.  Dec.  613.  Mass. — Wolcott  v. 
Winchester,  15  Gray  461;  Warner  v. 
Brooks,  14  Gray  109;  Amidown  r.  Peek, 
11  Mete.  467;  Tuttle  r.  Brown,  14  Pick. 
514;  Gould  V.  Newman,  6  Mass.  239. 
N.  H.— Page  v.  Pierce,  26  N.  H.  317; 
Eigney  v.  Lovejoy,  13  N.  H.  247. 

[a]  A  parol  assignment  of  a  mort- 
gage will  not  support  a  writ  of  entry 
by  the  assignee  for  foreclosure,  even 
where  it  is  indorsed  upon  the  mortgage 
deed,  and  delivered  and  recorded  there- 
with. Adams  v.  Parker,  12  Gray 
(Mass.)  53. 

[b]  The  assignee  of  two  mortgages 
on  (1)  the  same  land,  made  to  differ- 
ent people,  at  different  times,  by  the 
same  mortgagor,  may  bring  one  action 
for  the  foreclosure  of  the  two  mort- 
gages, and  recover  therein  a  con- 
solidated conditional  judgment.  Pierce 
V.  Balkam,  6  Cush.  (Mass.)  374.  (2) 
But  it  seems  that  this  consolidation 
cannot  be  made  where  the  mortgages 
are  not  against  the  same  land.  Peck 
V.  Hapgood,  10  Mete.  (Mass.)   172. 

[c]  But  the  endorsee  of  one  of  two 
mortgage  notes  cannot  maintain  a  writ 
of  entry  in  his  own  name  to  fore- 
close  the  mortgage,   where   it   has  not 


been  assigned  to  him.    Young  v.  Miller, 
6  Gray  (Mass.)   152. 

[d]  Where  a  grantee  has  received 
deed  of  warranty  from  the  mortgagee, 
(1)  after  the  latter  had  entered  upon 
the  land  for  breach  of  condition  of  the 
mortgage,  he  may  maintain  a  writ  of 
entry  to  foreclose  the  mortgage,  anu 
have  a  conditional  judgment  therefor, 
although  no  assignment  of  such  mort- 
gage or  the  notes  'is  made  to  him. 
Euggles  i\  Barton,  13  Gray  (Mass.) 
506.  (2)  But  he  cannot  maintain  such 
action  where  no  duly  executed  assign- 
ment or  other  transfer  of  title  has 
been  delivered  and  recorded.  Adams  v. 
Parker,  12  Gray   (Mass.)   53. 

76.  Brown  v.  Bates,  55  Me.  520,  92 
Am.  Dec.   613. 

77.  Walcott  V.  Winchester,  15  Gray 
(Mass.)  461. 

78.  Cochran  v.  Goodell,  131  Mass. 
464;  Doten  v.  Hair,  16  Gray  (Mass.) 
149. 

[a]  But  such  writ  wiU  not  lie 
against  the  tenant  of  a  prior  mort- 
gagee who  took  possession  for  breach 
of  condition  of  his  mortgage.  Batchel- 
ler  V.  Pratt,  10  Cush.  (Mass.)   185. 

79.  Cochran  v.  Goodell,  131  Mass. 
464;  Doten  i\  Hair,  16  Gray  (Mass.) 
149. 

80.  Perkins  V.  Eaton,  64  N.  H.  359, 
10  Atl.  704. 

81.  Ravnham  v.  Wilmarth,  13  Mete. 
(Mass.)  414. 

fa]  Not  against  mortgagor  alone 
after  conveyance  of  his  interest.  Camp- 
bell  V.  Bemis,   16   Gray   (Mass.)    485. 

82.  Campbell  v.  Bemis,  16  Gray 
(Mass.)    485. 

[a]  Although  he  has  conveyed  the 
premises,  if  he  still  remains  in  posses- 
sion. Johnson  v.  Phillips,  13  Gray 
(Mass.)    198. 

[b]  Where  the  mortgagor   conveys 
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premises,^^  or  against  any  other  tenant  in  possession  who  holds  no 
eqnitj'-  of  redemption.^*  The  mortgagor  is  not  a  necessary  party  de- 
fendant to  an  aftion  on  writ  of  entry  to  recover  possession  of  the 
mortgaged  premises,  where  he  is  not  in  possession  ;^^  but  he  may  be 
permitted  to  appear  and  defend  against  it.^** 

e.  Pleadings.  —  A  dechiration  on  writ  of  entry  to  foreclose  a  mort- 
gage must  count  on  a  mortgage.^^  It  should  describe  the  mort- 
gaged premises  so  as  to  identify  the  same.^^  The  defendant _  may 
plead  nul  disseisin  as  the  general  issue,^^  payment,^"  want  of  considera- 
tion for  tlie  mortgage,^^  or  that  the  conditions  of  the  mortgage  have 
been  performed  ;°2  and,  in  some  jurisdictions,  he  may  plead  non- 
tenure.^^ Defensive  matters  occurring  during  the  pendency  of  the 
writ  should  be  specially  pleaded.^*  A  motion  to  dismiss  the  writ  of 
entry  will  not  be  sustained,  except  for  some  matter  apparent  upon 
the  record. ^-"^ 

Amendment  of  a  declaration  may  be  allowed  upon  proper  terms  im- 
posed by  the  court,^*'  when  its  allowance  imposes  no  hardship  upon  the 


his  interest  in  two  distinct  parcels  to 
different  persons  in  severalty,  the  niort- 
ga<iee  is  obliged  to  bring  two  several 
writs  against  the  respective  grantees. 
Taylor  v.  Porter,  7  Mass.  355. 

83.  Fales  v.  Gibbs,  5  Mason  462,  S 
Fed.  pas.  No.  4,621. 

[a]  Where  he  denies  the  mort- 
gagee's right,  and  refuses  to  give  up 
the  possession.  Wheelwright  v.  Free- 
man, 12  Mete.  (Mass.)  154. 

84.  Tuttle  V.  Lane,  17  Me.  437. 

85.  Walker  v.  Chessman,  75  N.  H. 
20,  70  Atl.  248. 

86.  Walker  v.  Chessman,  75  N.  H. 
20,   70   Atl.   248. 

87.  Warner  v.  Brooks,  14  Gray 
(Mass.)  109;  Blanchard  v.  Kimball,  13 
Mete.  (Mass.)  300;  Erskine  v.  Town- 
send,  2  Mass.  493,  3  Am.  Dec.   71. 

[al  Where  the  declaration  fails  to 
disclose  whether  a  foreclosure  or  pos- 
session to  take  profits  is  sought,  it  is 
bad.  Fiedler  v.  Carpenter,  2  Woodb. 
&  M.  211,  8  Fed.  Cas.  No.  4,759. 

88.  Sherman  v.  Hanno,  66  N.  H.  160, 
28  Atl.  18,  reference  to  deed  sufB- 
cicnt. 

89.  Davis  v.  Thompson,  118  Mass. 
497;  Beavin  v.  Gove,  102  Mass.  298; 
Warner  v.  Brooks,  14  Gray  (Mass.) 
109. 

fa]  Under  a  plea  of  nul  disseisin  a 
defendant  admits  that  he  is  tenant  of 
the  freehold,  and  he  cannot  prove  the 
contrary,  unless  the  general  plea  is 
qualified  by  a  specification   of  the  de- 
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fense  of  non-tenure.  Richmond  Iron 
Works  r.  Woodruff,  8  Gray  (Mass.) 
447;  Wheelwright  V.  Freeman,  12  Mete. 
(Mass.)  154;  Perkins  V.  Eaton,  64  N.  H. 
359,   10   Atl.   704. 

90.  Slavton  v.  Mclntyre,  11  Gray 
(Mass.)  271. 

[a]  A  plea  alleging  tender  of  pay- 
ment of  the  note  secured  thereby,  is 
bad  where  it  fails  to  allege  tender  of 
the  full  amount  due.  Ffrost  v.  Butler, 
58  N.  H.  146. 

91.  Hannan  v.  Hannan,  123  Mass. 
441,  25  Am.  Rep.  121. 

92.  Davis  v.  Thompson,  118  Mass. 
497. 

93.  Stark  r.  Brown,  40  N.  H.  345; 
Wheeler  r.  Bates,  21  N.  H.  460.  See 
Wheelwright  r.  Freeman,  12  Mete, 
(Mass.)  154.  But  see  U.  S.— Fiedler 
r.  Carpenter,  2  Woodb.  &  M.  211,  8 
Fed.  Cas.  No.  4,759.  Mass.— Walcutt 
r.  Spencer,  14  Mass.  409,  412;  Penniman 
r.  Mollis,  13  Mass.  429.  N.  H.— Marsh 
r.  Smith,  18  N.  H.  366. 

94.  Walcutt  i\  Spencer,  14  Mass. 
409.  See  Rochester  v.  Whitehouse,  15 
N.  IT.  46S,  and  generally,  the  title 
"Puis  Darrein  Continuance,  Pleas  of." 

05.  Amidown  v.  Peck,  11  Mete. 
(Mass.)    467. 

96.  U.  S. — Fiedler  i'.  Carpenter,  2 
Woodb.  &  M.  211,  8  Fed.  Cas.  No. 
4,759.  Me. — Bird  r.  Decker,  64  Me. 
550.  Mass. — Blanchard  r.  Kimball,  13 
Mete.  300.  N.  H. — Noyes  v.  Richard- 
son,  59    N.   H.    490. 
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defendant,^^  and  where  the  cause  of  action  is  not  thereby  changed.®' 

Set-Off.  —  Defendant  may  set  off  any  amount  due  him  or  the  person 
to  whom  the  money  due  on  the  mortgage  is  payable,^^  or  the  amount 
chargeable  against  plaintiff  for  unlawful  interest  reserved  or  taken  on 
the  mortgage  debt;"^  but  it  has  been  held  that  he  cannot  set  off  a  separ- 
ate account  which  is  not  on  account  of  payments  on  the  mortgage  debt,^ 
nor  can  a  defendant  who  has  no  interest  in  the  demanded  premises, 
plead  a  set-off'.^ 

d.     Trial  and  Judgment.  —  (I.)    Generally The  trial  and  verdict 

must  be  in  accord  with  the  general  rules  governing  this  class  of  casts.* 
Where  other  mortgages  are  involved,  judgment  may  be  rendered 
against  one  defendant  without  prejudice  to  the  rights  of  another,  to 
be  later  adjudicated  in  equity.^  But  a  judgment  for  possession  will 
not  be  granted  if  it  appears  that  the  debt  secured  by  the  mortgage  has 
been  paid,*^  even  where  the  payment  is  made  after  the  condition  of  the 
mortgage  has  been  broken  r'^  or  wJiere  the  owner  thereof  has  agreed 
that  it  shall  be  offset  by  a  debt  due  the  mortgagor  from  such  owner.^ 

(II.)  Fonn  ajid  Effect  of  Judgment —  Under  the  statutes  the  judgment 
for  possession  is  not  general,  but  conditioned  upon  the  failure  of  the 
tenant  to  pay  the  amount  of  the  mortgage,  with  interest  thereon,  with- 
in the  time  specified  in  the  statute  or  judgment  f  or,  if  the  mortgage  is 


97.  Noyes  v.  Eichardson,  59  N.  H. 
490. 

98.  Fiedler  v.  Carpenter,  2  Woodb. 
&  M.  211,  8  Fed.  Cas.  No.  4,759;  Noyes 
V.  Richardson,  59   N.   H.  490. 

See  generally  the  title  "New  Cause 
of  Action  or  Defense. ' ' 

99.  Northy  v.  Northy,  45  N.  H.  141. 

[a]  An  entirely  distinct  debt  can- 
not be  deducted  as  a  set-off  to  the 
mortgage  debt.  Bird  V.  Gill,  12  Gray 
(Mass.)  60. 

1.  Divall  V.  Atwood,  41  N.  H.  446; 
Briggs  V.  Sholes,   14  N.   H.   262. 

2.  Bird  v.  Gill,  12  Gray  (Mass.)   60. 

3.  Moulton  V.  Adams,  67  N.  H.  102, 
32  Atl.   760. 

4.  See  the  title  "Writ  of  Entry," 
and  generally  the  titles  "Trial;" 
' '  Verdict. ' ' 

[a]  Where  a  variance  exists  be- 
tween the  writ  and  the  mortgage  sought 
to  be  thereby  foreclosed,  as  to  the  de- 
scription of  the  land,  the  question  of 
identity  is  for  the  court  to  determine 
sitting  without  a  jury.  Smith  Charities 
r.  Connolly,  157  Mass.  272,  31  N.  E. 
1058. 

[b]  A  verdict  rendered  upon  (1)  a 
writ  of  entry  to  foreclose  a  mortgage 
which  neither  affirms  nor  denies  the 
plaintiff's  right  to  possessio»  of  the 
demanded  premises,  is  irregular  in  form 
and  irrelevant  in  matter,  and  therefore 


cannot  be  sustained.  Hadley  v.  Had- 
ley,  80  Me.  459,  15  Atl.  47.  (2)  The 
assignee  of  all  of  the  several  notes  but 
one  secured  by  a  mortgage,  is  entitled 
to  an  absolute  verdict  on  his  writ  of 
entry  to  foreclose  the  judgment.  Brown 
r.  Bates,  55  Me.  520,  92  Am.  Dec.  613. 

5.  Parker  r.  Moore,  63  N.  H.  796. 

6.  Vose  V.  Handy,  2  Greenl.  (Me.) 
322,  11  Am.  Dec.  101. 

7.  Slayton  v.  Mclntyre,  11  Gray 
(Mass.)   271. 

8.  Holbrook  v.  Bliss,  9  Allen  (Mass.) 
69.  >  \  J 

9.  U.  S.— Fales  v.  Gibbs,  5  Mason 
462,  8  Fed.  Cas.  No.  4,621.  See  Whit- 
ing V.  Wellington,  10  Fed.  810.  Me. 
Williams  V.  Hilton,  35  Me.  547,  58  Am. 
Dec.  729;  Phillips  v.  Crippen,  5  Atl. 
69.  Mass.— Dooley  v.  Potter,  140  Mass. 
49,  2  N.  E.  935;  Athol  Savings  Bank 
r.  Pomroy,  115  Mass.  573;  Davis  v. 
Bean,  114  Mass.  360;  Doyle  v.  Coburn, 
6  Allen  71 ;  Ruggles  v.  Barton,  13  Gray 
506;  Monahan  v.  Varnum,  11  Gray  405; 
Creighton  v.  Proctor,  12  Cush.  433; 
Ingalls  V.  Richardson,  3  Mete.  340; 
Pierce  v.  Balkam,  2  Cush.  374;  Wilder 
i\  Whittemore,  15  Mass.  262;  Penniman 
V.  Hollis,  13  Mass.  429;  Erskine  v. 
Townsend,  2  Mass.  493,  3  Am.  Dec.  71, 
N.  H.— Northy  v.  Northy,  45  N.  H. 
141;  Drew  v.  Rust,  36  N.  H.  335;  Ban- 
croft V.  Marshall,  16  N.  H.  244;  Briggfi 
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given  to  secure  the  performance  of  specific  acts  other  than  the  pay- 
ment of  money,  tlie  court  may  enter  any  judgments  or  decrees  which 
a  court  of  efpiity  miglit  enter,  and  issue  any  necessary  process  there- 
on.^" Such  judirment  may  be  entered  upon  the  motion  of  either  party, ^^ 
or  upon  suggestion  that  the  action  is  on  a  mortgage,^"  whert^  it  ajipears 
upon  default,  demurrer,  verdict  or  otherwise  that  plaintiff  is  entitled 
to  possession  for  breach  of  the  condition  of  the  mortgage  ;^^  but  if 
neither  party  moves  for  a  conditional  judgment,  judgment  will  be 
entered  for  possession,  as  at  common  law,^*  The  statute  contemplates 
two  separate  and  distinct  judgments,  one  based  upon  the  title  put  in 
issue  by  the  pleadings  and  the  other  as  to  the  amount  due,  in  order  to 
a  proper  entry  of  tlie  conditional  judgment  :^^  the  former  entered  upon 
the  verdict  of  the  jury,  and  the  latter  upon  the  findings  of  the  court 
as  to  the  amount  due,^^  the  latter  to  be  ascertained  according  to  equity 
and  good  conscience." 

The  condition  of  the  judgment  is  generally  tliat  unless  the  amount 
found  tlierein  to  be  due  shall  be  paid  within  the  time  fixed,  demandant 
shall  have  possession  of  the  mortgaged  premises,^^   in  pursuance  of 


r.  Sholcs,  14  N.  11.  262;  Deming  v. 
Coininf^s,  11  N.  H.  474. 

[a]  "This  form  of  action,  as  now 
regulated  by  statute,  approximates  very 
closely  to  a  process  in  equity,  for  the 
redemption  of  mortgaged  property,  and 
the  rights  of  the  parties  in  ascertain- 
ing the  amount  for  which  a  conditional 
judgment  shall  be  rendered,  must  be 
determined  upon  the  same  principles 
that  would  control  were  the  mortgagor 
to  bring  his  bill  in  equity  to  redeem 
the  premises  from  the  mortgagee." 
Williams  r.  Hilton,  35  Me.  547,  58  Am. 
Dec.  729.  See  also  Cochran  r.  Goodell, 
131  Mass.  464,  469;  Marsh  v.  Smith,  18 
N.  H.  366. 

fb]  The  amount  due  under  such  con- 
ditional judgment  is  to  include  all  that 
has  become  due  and  payable  at  the 
time  of  the  entrv  thereof.  Stewart  v. 
Clark,   11    Mete.  "(Mass.)    384. 

10.  Stewart  v.  Clark,  11  Mete. 
(Mass.)  384;  WUder  v.  Whittemore,  15 
Mass.  262. 

11.  Me.— Hadley  r.  Hadley,  80  Me. 
459,  15  Atl.  47;  Ladd  r.  Putnam,  79  Me. 
568,  12  Atl.  628;  Howard  v.  Houghton, 
64  Me.  445;  Treat  r.  Pierce,  53  Me. 
71  ;  Phillips  r.  Crippen,  5  Atl.  69.  Mass. 
Davis  r.  Bean.  114  Mass.  360;  Rayn- 
ham  r.  Wilmarth,  13  Mete.  414;  Wilder 
V.  Whittemore,  15  Mass.  262.  N.  H. 
Briggs  r.  Sholes,  14  N.  H.  262. 

12.  Briggs  V.   Sholes,   14  N.  H.   262. 

13.  Me.— Treat  v.  Pierce,  53  Me.  71. 
Mass.— Beavin  v.  Gove,  102  Mass.  298; 
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Rayuham  v.  Wilmarth,  13  Mete.  414; 
Wilder  V.  Wliittemore,  15  Mass.  262. 
N.  H.— Northv  v.  Northv,  45  N.  H.  141; 
Bancroft   v.  Marshall,  16  N.  H.  244. 

14.  Howard  v.  Houghton,  04  Me. 
445;  Treat  r.  Pierce,  53  Me.  71;  Prov- 
ident Inst,  for  Savings  r.  Burnham,  128 
Mass.  458. 

15.  Ladd  r.  Putnam,  79  Me.  568,  12 
Atl.  628;  Davis  r.  Bean,  114  Mass.  360. 

16.  Ladd  v.  Putnam,  79  Me.  568,  12 
Atl.  628;  Rice  v.>  Clark,  10  Mete. 
(Mass.)  500;  Erskine  v.  Townsend,  2 
Mass.  493,  3  Am.  Dec.  71. 

[a]  Judgment  Not  ConclusiTc 
Against  Prior  Purchaser  of  Equity  of 
Redemption. — A  conditional  judgment 
rendered  upon  a  writ  of  entry  brought 
by  the  mortgagee,  will  not  conclude, 
as  to  the  amount  due  on  the  mortgage, 
one  who,  prior  to  such  action,  pur- 
chased the  equity  of  redemption,  and 
subsequently  brings  suit  by  bill  in 
equity  to  redeem  the  mortgaged  land. 
Dooley  v.  Potter,  140  Mass.  49,  2  N.  E- 
935. 

17.  Holbrook  v.  Bliss,  9  Allen 
(Mass.)  69;  Drury  v.  Morse,  3  Allen 
(Mass.)    445. 

[a]  The  court  may  submit  to  a  jury 
a  disputed  question  of  fact  as  to  the 
amount  due  on  the  mortgage.  Foss  V. 
Hildreth,  10  Allen  (Mass.)  76. 

18.  Whiting  r.  Wellington,  10  Fed. 
810;  Deming  v.  Comings,  11  N.  H, 
474. 
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vrhieh  a  writ  of  possession  nay  issue. ^^  Possession  for  the  statutory 
period  by  the  mortgagee,  or  any  one  holding  as  his  tenant,  will  fore- 
close the  mortgage,""  and  neither  the  mortgagor,^^  nor  a  subsequent 
mortgagee  will  have  any  right  in  equity  of  redemption.-^ 

3.  By  Suit  or  Action.  —  a.  Nature  of  the  Proceeding.  —  At  com- 
mon law  failure  to  pay  the  debt  secured  by  a  mortgage  terminated  the 
condition  subsequent  by  which  title  could  be  revested  in  the  mortgagor 
and  the  foreclosure  suit  only  allowed  an  additional  time  within  which 
the  mortgagor  could  redeem.^'  But  as  the  law  now  stands  the  mort- 
gage is  regarded  only  as  a  lien,  and  the  object  of  a  foreclosure  action 
is  to  obtain  a  decree  directing  that  the  property  be  sold  in  satisfaction 
of  the  debt,-*  and  to  extinguish  liens  and  transmit  through  the  mort- 
gage to  the  purchaser  at  the  sale,  the  fee  of  the  land.^^  An  action  to 
foreclose  a  mortgage  is  equitable  in  its  nature  though  based  on  legal 
rights,^^  except  in  those  jurisdictions  in  which  the  proceeding  has  been 
regulated  entirely  by  statute  and  has  become  essentially  a  legal  action. ^^ 
Originally  when  courts  of  equity  first  took  jurisdiction  over  foreclosure 
actions,  the  jurisdiction  was  strictly  in  personam,-^  but  with  the  devel- 
opment of  the  law  the  action  has  become  in  its  principal  features  an 
action  in  rem.^^  Foreclosure  of  a  mortgage  may  be  sought  although  no 
personal  judgment  on  the  debt  is  demanded. ^° 


19.  Whiting  V.  Wellington,  10  Fed. 
810. 

20.  Deniing  V.  Comings,  11  N.  H. 
474. 

[a]  Where  the  owner  of  the  equity 
of  redemption  becomes  the  tenant  of 
the  assignee  of  the  mortgage,  after  he 
has  obtained  a  conditional  judgment 
against  the  purchaser  of  the  equity  of 
redemption,  and  possession  is  thus  held 
for  the  period  of  one  year,  it  will  fore- 
close the  mortgage.  Deming  v.  Comings, 
11   N.  H.  474. 

21.  Whiting  v.  Wellington,  10  Fed. 
810. 

22.  Downer  v.  Clement,  11  N.  H. 
40. 

23.  Eckerson  v.  Taney,  235  Fed.  415. 

[a]  "A  foreclosure  is  any  proceed- 
ing by  which  the  mortgagor's  equity  of 
redemption  in  the  property  is  cut  off 
beyond  possibility  of  recall."  Ansonia 
Nat.  Bank's  Appeal,  58  Conn.  257,  18 
Atl.   1030,  20  Atl.   394. 

24.  Eckerson  v.  Tanney,  235  Fed. 
415;  Anderson  v.  Baxter,  4  Ore.  105. 

25.  Hope  V.  Shevill,  137  App.  Div. 
86,  122  N.  Y.  Supp.  127. 

[a]  "The  term  'foreclosure'  has  it- 
self acquired  a  modem  significance,  cor- 
responding with  the  change  in  the  pro- 
cedure. Instead  of  being  effected  by 
the  judgment  itself,  it  is  effected  by  the 


sale,  under  the  judgment,  and  there- 
fore a  provision  in  the  judgment  for  the 
foreclosure  becomes  meaningless  and 
redundant."  Siehler  v.  Look,  93  Cal. 
600,  2y  Pac.  220. 

Effect  of  a  foreclosure  decree,  see 
i»fra,  III,  C,  3,  t,  (V). 

26.  Gerniania  Life  Ins.  Co.  v.  Pot- 
ter, 124  App.  Div.  814,  109  N.  Y.  Supp. 
435;  Eseamilla  v.  Pingree,  44  Utah  421, 
:41  Pac.  103,  L.  K.  A.  1915B,  475. 

27.  State  v.  Evans,  176  Mo.  310,  75 
S.  W.  914.     And  see  infra,  III,  C,  3,  e. 

28.  Caufman  v.  Sayre,  2  B.  Mon. 
(Ky.)   202. 

29.  Cal.— Fallon  v.  Butler,  21  Cal. 
24,  81  Am.  Dec.  140.  Fla.— Judge  v. 
Forsyth's  Exrs.,  11  Fla.  257,  262.  N.  Y. 
Kershaw  v.  Thompson,  4  Johns.  Ch. 
609,  616. 

[a]  Though  in  so  far  as  a  personal 
deficiency  judgment  is  concerned,  the 
action  still  retains  the  characteristics 
of  an  action  in  personam.  Whalley  v. 
Eldridge,  24  Minn.  358. 

Necessity  for  personal  service  in 
order  to  render  a  deficiency  judgment, 
see  infm,  III,  C,  3,  k. 

Nature  of  the  decree  as  in  rem  or  In 
personam,  see  infra,  III,  C,  3,  t,  (I), 

30.  Echols  V.  Eeeburgh  (Okla.),  161 
Pac.  1065. 
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h.  Necef^sity  of  and  Compelling  Foreclosure.^'^  —  The-  equity  of  re- 
deinption  in  the  mortgagor  can  be  cut  off  or  title  to  the  property  ac- 
quired under  a  mortgage  only  by  means  of  a  lawful  foreclosure  of  some 
sort,''-  reerardh^ss  of  the  form  of  the  instrument. ^^  A  waiver  of  the 
equity  of  redemption  in  the  mortgage  itself  is  ineffective,  and  does  not 
dispense  wnth  the  necessity  for  a  foreclosure,^'*  though  where  made 
subsequently  and  based  upon  a  good  consideration  it  will  be  enforced.^' 
A  deed  intended  as  a  mortgage  must  ordinarily  be  foreclosed  in  order 
that  legal  title  may  l)e  acquired,^"  though,  where  it  was  accompanied 
by  an  instrument  of  defeasance  which  is  subsequently  cancelled  by  the 
parties  with  intent  to  vest  title  absolutely  in  the  grantee,  the  equity  of 
redemption  is  destroyed.'''' 

A  mortgagee  cannot  be  compelled  to  institute  a  foreclosure  proceed- 
ing,^" though  in  some  states  a  judgment  creditor  of  the  mortgagee  with 
a  return  of  execution  unsatisfied  can  file  a  bill  for  the  foreclosure  of  a 
mortgage  which  has  maturcnl.'® 

c.  Form  of  the  RemeiJy.  —  (I.)  At  Law.  — In  some  states  a  remedy 
exists  at  law  for  the  foreclosure  of  a  mortgage,  either  by  a  resort  to 
some    common   law   remedy,'"'   or   to   special   statutory   proceedings.*^ 


31.  Bight  to  sue  on  debt  alone,  see 
supra,  IITj  A. 

32.  Hull  V.  McCall,  13  Iowa  467; 
Butte  First  Nat.  Bank  r.  Bell,  S.  &  C. 
Min.   Co.,  8  Mont.   32,   19  Vac.   403. 

[a]  'Where  the  mode  of  foreclosure 
provided  for  in  the  mortgage  is  illegal, 
a  lawful  method  must  he  followed. 
Taber  v.  Cincinnati,  L.  &  C.  Ey.  Co., 
15  Ind.  459. 

33.  Kiddle  v.  Hudgins,  58  Fed.  490, 
7  C.  C.  A.  SB'S  (an  equitable  mort- 
pape);  Whiting  v.  Adams,  66  Vt.  679,  30 
Atl.  32,  44  Am.  St.  Rep.  875,  25  L.  R. 
A.  598,  a  land  purchase  contract. 

[a]  A  "Welsh  mortgage  which  is  "a 
species  of  security  by  which  the  bor- 
rower of  a  sum  of  money  made  over  his 
estate  to  the  lender  until  he  had  re- 
ceived that  sum  out  of  the  issues  and 
profits  of  his  land"  but  which  con- 
tained no  proviso  that  the  conveyance 
was  to  be  void  on  payment  of  the  debt 
and  no  covenant  express  or  implied  for 
such  payment,  cannot  be  foreclosed. 
O'Neill  v.  Gray,  39  Hun  (N.  Y.)   566. 

34.  U.  S.— Peugh  v.  Davis,  96  U.  S. 
332,  24  L.  ed.  775.  Ala.— Parmer  r. 
Parmer,  74  Ala.  285.  "Wash.— Dennis 
17.  Moses,  18  Wash.  537,  52  Pac.  333, 
40   L.  R.   A.  302. 

35.  Hajigertv  v.  Brower,  105  Iowa 
395.  75  N.  W.  321. 

36.  Ala. — See  Lewis  r.  Davis,  73  So. 
419.  la.— Hull  r.  McCall,  13  Tnwa  467. 
Okla.— Krauss   r.   Potts,   38   Okla.    674, 
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135    Pac.    362;    Balduff  V.    Griswold,   9 
Okla.  438,  60  Pac.  223. 

Contra,  Fitch  v.  Miller,  200  111.  170, 
65  N.  E.  R50. 

37.  Trull  r.  Skinner,  17  Pick, 
(Mass.)  213;  Seawell  v.  Hendricks,  4 
Okla.  435,  46  Pac.  557,  cancellation  of 
the  instrument  of  defeasance  is  all  that 
is  required. 

[a]  "Such  a  case  is  an  exception  to 
the  maxim,  'Once  a  mortgage,  always 
a  mortgage.'  "  Haggerty  r. ,  Brower, 
105   Iowa   395,   75   N.   W.  '321. 

38.  Torpe  r.  Letts,  177  111.  App.  288; 
Hannah  f.  Hannah,  109  Mo.  236,  19  S. 
W.  87. 

[a]  But  a  bill  to  compel  a  foreclos- 
ure may  be  maintained  by  the  mort- 
gagor against  the  mortgagee  and  pur- 
chasers of  a  part  of  the  mortgaged 
promises  who  agreed  to  pay  the  entire 
mortgage  debt, — if  the  mortgagee  is 
not  therebv  preiudiced.  Mowry  v. 
Mowry,  137  "Mich.  277,  100  N.  W.  388. 

39.  Schoolfield  r.  Cogdell,  120  Tenn. 
618,  113  S.  W.  375;  McClurg  v.  Mc- 
Spadden,  101  Tenn.  433,  47  S.  W.  698. 

40.  See   infra,   this   section. 

41.  First  Nat.  Bank  7-.  Kirby  (Mo.), 
175  S.  W.  926;  State  r.  Evans, 'l 76  Mo. 
310,  75  S.  W.  914;  Riley's  Admr.  r.  Mc- 
Cord's  Admr.,  24  Mo.  265;  Brnnnock 
V.  Javnes  (Mo.  App.),  193  S.  W.  51; 
White  r.  Black,  115  Mo.  App.  28,  90 
S    W.   1153. 

[a]    'Wher©  the  action  falls  clearly 
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Scire  facias  proceedings  are  permissible  in  some  jurisdictions.*^     The 
action  is  purely  in  rem.*" 

A  rule  iiisi    may  be  obtained  in  at  least  one  state.'** 
An  action  in  ejectment  may  be  maintained  in  some  states  to  recover 
possession  of  the  premises,*^  though  it  is  sometimes  otherwise  expressly 
provided  by  statute.***    But  the  recovery  of  possession  does  not  operate 
as  a  foreclosure  of  the  equity  of  redemption,*^ 

(n.)    In  Equity.  —  The  common  remedy  for  enforcement  of  a  mort- 
gage is  by  suit  in  equity  for  its  foreclosure,*^  a  court  of  equity  having 


within  the  statutory  provisions  it  is  an 

action  at  law  although  "the  petition 
denominate  it  a  suit  in  equity  and 
states  the  case  in  language  more  appro- 
priate to  bills  in  equity."  State  ex  rel. 
I.  O.  O.  F.  V.  Evans,  176  Mo.  310,  75  S. 
W.  914. 

Exclusion  of  the  remedy  in  equity  by 
such  proceedings  see  Infra,  III,  C,  3, 
c,    (II). 

42.  Malsberger  v.  Parsons  (Del. 
Ch.),  100  Atl.  786;  A^an  Vrankin  v.  Eob 
erts,  7  Del.  Ch.  16,  29  Atl.   1044. 

[a]  Where  the  mortgage  declares 
that  on  default  scire  facias  may  issue, 
the  fact  that  at  that  time  the  mort- 
gagor's property  is  in  the  hands  of  a 
receiver  does  not  prevent  the  mort- 
gagee from  enforcing  the  contract 
right.  Galey  v.  Guffey,  248  Pa.  523,  94 
Atl.   238. 

[b]  An  equitable  mortgage  cannot 
be  foreclosed  by  scire  facias.  Spencer 
V.  Haynes,  12  P'hila.   (Pa.)   452. 

[c]  The  writ  must  run  in  the  name 
of  the  People  of  the  State.  McFadden 
v.   Fortior,   20   111.   509. 

43.  Williams  v.  Ives,  49  111.  512; 
Evans  v.  AVilmer,  210  Pa.  624,  60  Atl. 
312;  Hartman  v.  Ogborn,  54  Pa.  120, 
93  Am.  Dec.  679. 

44.  Smith  v.  First  Nat.  Bank,  143 
Ga.  543,  85  S.  E.  696;  Furr  v.  Bank 
of  Fairmount,  139  Ga.  815,  78  S.  E. 
181;  Lee  v.  Pearson,  138  Ga.  646,  75 
S.  E.  1051 ;  Pay  v.  Atlanta  Banking 
Co.,  110  Ga.  305,  35  S.  E.  117;  Woods 
V.  Eoberts,  97  Ga.  254,  22  S.  E.  986; 
Nichelson  v.  Cunningham,  96  Ga.  601, 
24  S.  E.  144. 

[a]  The  rule  absolute  can  only  is- 
sue at  the  succeeding  term  of  court, 
at  least  so  as  to  be  binding  on  persons 
who  do  not  consent  to  its  earlier  issu- 
ance. Smith  V.  First  Nat.  Bank,  143 
Ga.  543,  85  S.  E.  696.  And  see,  Vaughan 
V.  Farmers'  &  Merchants'  Bank,  145 
Ga.  338,  89  S.  E.  195;  Smith  v.  First 
Nat.  Bank,  143  Ga.  543,  85  S.  E.  696; 


Southern  States  Phosphate  &  Fert.  Co. 

r.  Clark,  19  Ga.  App.  376,  91  S.  E.  573. 

[bj     An  attorney's  lien  on  land  is  to 

I  be  foreclosed  in  the  same  manner  as  a 
regular  mortgage.     Moss  v.  Strickland, 

j  138  Ga.  539,  75  S.  E.  622. 

I  [c]  Intervention  by  persons  who 
claim  an  equitable  interest  in  the  mort- 
gaged  property,  is  not  allowed.     Trust 

j  Co.  of  Georgia  v.  Sessions,  136  Ga.  862, 

'  72    S.    E.    347.      Right    of    intervention 

]  generally,  see  infra,  III,  C,  3,  m,  (IV), 

I  (B). 

45.  U,  S. — Haggart  v.  Wilczinski, 
143  Fed.  22,  74  C.  C.  A.  176.  Ala. 
Allen  V.  Pierce,  163  Ala.  612,  50  So. 
924,  136  Am.  St.  Rep.  92.     111.— Finlon 

i  r.  Clark,  118  111.  32,  7  N.  E.  475;  Van- 
sant  ;;.  Allmou,  23  III.  30.  N".  Y.— See 
Jackson  ex  dem.  Ireland  v.  Hull,  10 
Johns.  481.  But  see  Faulkner  v.  Cody, 
45  Misc.  64,  91  N.  Y.  Supp.  633.  Ohio. 
Bradfield  v.  Hale,  67  Ohio  St.  316,  65 
N.  E.  100.8.  Eng.— Cockell  v.  Bacon,  16 
Beav.  158,  51  Eng.  Reprint  737;  Colby 
".  Gibson,  3  Smith  K.  B.  516,  8  Rev. 
Rep.  738. 

See  Supra,  TI,  A. 

46.  Kelly  v.  Leachman,  2  Idaho  1112, 
29   Pac.   849;   Hazeltine  v.   Granger,  44 

j  Mich.  503. 

I       47.     Simms   f.    Richardson,    32    Ark. 

j  304. 

I      [a]     "This  remedy  does  not  cut  off 

j  the  right  of  redemption,  and  the  mort- 
gagor has  time  to  redeem  by  action, 
wherein  the  rights  and  equities  of  the 
p.irties,  including  the  debt  secured  by 
the  mortgage,  the  rents  and  profits,  etc., 
may  all  be  adjusted  by  a  court  of 
equity.  The  ground  on  which  ejectment 
may  be  brought,  is  that,  as  between 
the  mortgagor  and  mortgagee,  after 
condition  has  been  broken,  the  legal 
title  is  in  the  mortgagee."  Bradfield 
V.  Hale,  67  Ohio  St.  316,  65  N.  E. 
1008. 

48.  Ark. — Price  v.  State  Bank,  14 
Ark.  50.    111.— Waughop  v.  Bartlett,  165 
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general,  inherent  jnripdietinn  over  such  an  action,'*^  The  jnrisdietion 
of  a  court  of  equity  over  a  foreelasnre  action  is  not  affected  })y  the 
fact  that  the  mortgage  contains  a  power  of  sale.^"  or  authorizes  a  re- 
sort to  some  other  remedy,"*^  or  because  other  statutory  or  common 
law  remedies  exist  for  the  foreclosure  of  mortgages,^^  though  in  some 
states  liaving  elal)orate  statutory  provisions  regulating  foreclosure 
proceedings,  a  resort  to  an  ordinary  suit  in  equity  will  be  permitted 
only  Avhcn  for  s(^me  special  reason  the  statutory  remedy  would  be 
inadequate,*^^  or  where  the  mortgagee  is  a  trustee  and  is  for  this  rea- 
son, also,  entitled  to  resort  to  a  court  of  equity." 

(ni.)   Strict  Foreclosure.  —  Tn  some  states  the  remedy  of  strict  fore- 


Ill.  124,  46  N.  E.  197.  N.  J.— Bullowa 
r.  Orgo,  57  N.  J.  Eq.  428,  41  Atl.  494. 
[a]  An  equitable  mortgage  created 
by  the  deposit  of  title  deeds  may  be 
forecdosed  in  equity  over  the  objection 
that  the  remedy  is  at  law  for  an  ac- 
counting. Bullowa  V.  Orgo,  57  N.  J. 
Eq.   428,  41   Atl.   494, 

49.  Waughop  v.  Bartlett,  165  111.  124, 
46  N.  E.  197. 

50.  Ala.— Palmer  r.  Sulzby,  185  Ala. 
1()6,  64  So.  .368;  Winter,  Loeb  &  Co.  v. 
Montgomery  Cooperage  Co.,  169  Ala. 
628,  5.S  So.  905;  Vaughan  v.  Marable,  64 
Ala.  60,  67;  McGowan  r.  Branch  Bank, 
7  Ala.  823,  828.  Ark.— Martin  r.  Ward, 
60  Ark.  510,  30  S.  W.  1041.  111.— Reid 
V.  McMillan,  189  111.  411,  59  N.  E.  948. 
N.  C— McLartv  v.  Urquhart,  153  N.  C. 
339,  69  S.  E.  ^245;  Dunn  v.  Oettinger 
Bros.,  148  N.  C.  276,  61  S.  E.  679.  Ohio. 
Rittinger  r.  Northrop,  10  Ohio  Dec. 
(Reprint)  35.  Pa.— Girard  Trust  Co.  v. 
Avonmore  L.  &  Imp.  Co.,  221  Pa.  52, 
70  Atl.  266.  Tenn.— Clark  v.  Jones,  93 
Tenn.  639,  27  S.  W.  1009,  42  Am.  St. 
Ren.  931.  Vt.— Herrick 's  Admr.  v. 
Teachout,  74  Yt.  196,  52  Atl.  432.  Tex. 
Blackwell   v.  Barnett,  52   Tex.  326. 

[a]  The  terms  of  the  power  of  sale 
are  in  no  ways  binding  when  the  fore- 
closure is  bv  a  suit  in  equity.  Jones  v. 
"Williams,  155  N.  C.  179,  71  S.  E,  222, 
36  L.  R.  A.  (N.  S.)  426;  McLartv  v. 
Urquhart,  153  N.  C.  339,  69  S.  E.  245; 
Clark  r.  Jones,  93  Tenn.  639,  27  S.  W. 
1009,  42  Am.  St.  Rep.  931. 

[b]  Foreclosure  by  action  for  de- 
fault in  payment  of  interest  may  be 
made  although  the  power  of  sale  under 
the  mortgage  is  inoperative  until  the 
entire  debt  has  matured.  "Warren  v. 
Harrold,  92  Te.x.  417,  49  S.  "W.  364. 

fc]  An  invalid  attempt  to  sell  un- 
der a  power  does  not  prevent   a  fore- 
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closure  in  equity.  Atwater  v.  Kinman, 
Harr.  (Mich.)  243.  And  see  Tucker  v. 
Silver,  9  Iowa  261. 

51.  Eslava  v.  New  York  Nat.  Bldg. 
&  L.  Assn.,  121  Ala.  480,  25  So.  1013. 

fa]  Right  of  entry  to  receive  rents 
and  profits  does  not  prevent  a  fore- 
closure suit.  Harkins  v.  Forsyth,  11 
Leigh  (38  Va.)  294. 

52.  Del.— Fox  v.  "Wharton,  5  Del. 
Ch.  200,  scire  facias.  Ga. — Smith  v. 
First  Nat.  Bank,  143  Ga.  543,  85  S.  E. 
696;  Willingham  r.  Huguenin,  12'9  Ga. 
8.3.5,  60  S.  E.  186.  lU.— Carroll  v.  Ball- 
ance,  26  111.  9,  18,  79  Am.  Dec.  3.54. 
Mo.— State  v.  Evans,  176  Mo.  310,  75 
S.  "W.  914.  "Wis.- Walton  v.  Cody,  1 
Wis.  420. 

Compare,  Ashhurst  v.  Montour  Iron 
Co.,  35  Pa.  30;  West  Branch  Bank  r. 
Chester,   11    Pa.   2*^2,   51    Am.   Doc.   547. 

[a]  Determination  of  whether  the 
action  is  in  equity  or  under  the  statute 
is  made  not  from  a  consideration  of  the 
form  of  the  pleadings  but  from  the 
substance  of  the  controversy  as  it  is 
stated.  State  v.  Evans,  176  Mo.  310, 
75  S.  W.  914;  Brim  v.  Fleming,  135 
Mo.  597,  37  S.   W.  501. 

[b]  Strict  foreclosure,  where  al- 
lowed, is  merely  a  cumulative  remedy. 
Carroll  r.  Ballance,  26  111.  9,  18,  79 
Am.  Dec.  354. 

Choice  and  election  of  remedies,  see 
sr(pra,   111,   A. 

fa]  The  fact  that  possession  has 
been  recovered  in  ejectment  or  unlaw- 
ful detainer  does  not  prevent  the  main- 
tenance of  a  foreclosure  action.  Thomp- 
son  r.  Norwood,  56  Miss.  487. 

53.  Old  Colony  Trust  Co.  V.  Great 
White  Spirit  Co.,  178  Mass.  92,  59  N. 
E.  673;  Hallowell  v.  Ames,  165  Mass. 
123,  42  N.  E.  558. 

54.  Girard  Trust  Co.  V.  Avonmore  L. 
&  Imp.  Co.,  221  Pa.  52,  70  Atl.  266. 
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closure,  whereby  the  mortgagor's  interest  is  forever  foreclosed  without 
the  necessity  of  a  sale,  is  not  now  available  under  any  circumstances.^® 
In  other  jurisdictions,  although  still  available  under  certain  conditions, 
it  is  seldom  employed.'^  It  may  be  used  where  a  mortgagee,  with 
legal  title,  is  in  possession,  for  the  purpose  of  cutting  off  intervening 
liens,^^  such  as  those  held  by  judgment  creditors,^^  where  the  purchaser 
at  a  foreclosure  sale  has  gone  into  possession,  but  the^  sale  is  not  con- 
clusive against  an  encumbrancer  not  made  a  party  to  the  action,^^  and 
where  it  appears  that  the  property  is  of  less  value  than  the  mortgage 
debt,  that  the  mortgagor  is  insolvent,  and  the  mortgagee  willing  to  take 
the  property  in  discharge  of  the  debt.°*'  It  is  also  proper  in  an  action 
to  foreclose  a  mortgage  on  both  real  and  personal  property  which  is  so 
blended  as  to  be  incapable  of  separation.^^  A  decree  of  strict  fore- 
closure is  sometimes  employed  on  the  foreclosure  of  land  contracts.®^ 


55.  U.  S. — See  Clark  v.  Reyburn,  8 
Wall.  318,  19  L.  ed.  354.  Colo.— Nevin 
v.  Lulu  &  White  S.  M.  Co.,  10  Colo.  357, 
15  Pao.  611.  Fla. — Browne  v.  Browne, 
17  Fla.  607,  35  Am.  Eep.  96.  la. — Gam- 
ut V.  Gregg,  37  Iowa  573.  Mo.— O 'Fal- 
lon r.  Clopton,  89  Mo.  284,  1  S.  W.  302. 
Tenn.- — llord  v.  James,  1  Overt.  201. 
Wis. — Spengler  v.  Hahn,  95  Wis.  472, 
70  N.  W.  406. 

56.  Md. — Hogan  v.  McMahon,  115 
Md.  195,  80  Atl.  695,  Ann.  Cas.  1912C, 
1260.  Neb.— South  Omaha  Sav.  Bank 
V.  Levy,  1  Neb.  (Unof.)  255,  95  N.  W. 
603.  N.  J.— Shepard  v.  Barrett,  84  N. 
J.   Eq.  408,  93  Atl.  852. 

See  also  Du  Bose  v.  Dubose,  7  Ala. 
235,  42  Am.  Dec.  588;  Miles  v.  Stehle. 
22  Neb.  740,  36  N.  W.  142.  Compare 
Clark  V.  Eeyburn,  8  Wall.  (U.  S.)  318, 
19  L.  ed.  354;  Moulton  v.  Cornish,  138 
N.  Y.  133,  33  N.  E.  842,  20  L.  R.  A. 
370. 

fa]  It  is  not  as  a  general  rule 
proper  when  there  are  other  incum- 
brances upon  the  property,  or  creditors 
or  purchasers  of  the  equity  of  redemp- 
tion. Boyer  v.  Boyer,  89  111.  447;  Far- 
rell  V.  Parlier,  50  111.  274.  Compare 
Illinois  Starch  Co.  v.  Ottawa  Hydraulic 
Co.,  23  111.  App.  272,  affirmed,  125  111. 
237,  17  N.  E.  486. 

[b]  The  purpose  of  a  strict  fore- 
closure is  to  compel  the  mortgagor  to 
pay  the  debt  within  a  prescribed  time 
or  be  forever  barred  or  foreclosed  of 
his  equity  of  redemption.  It  is  only 
available  under  a  mortgage  which  con- 
\eya  title  to  the  mortgagee  See  Moul- 
ton 0.  Cornish,  138  N.'  Y.  133,  33  N  E 
S42,  20  L.  R.  A.  3/0,  See  also  Cal. 
Warner  Bros.  Co.  v.  Freud,  138  Cal.  t»51, 
72    Pac.    345.     111.— -Lightcap   v.   Brad- 


ley, 186  111.  510,  58  N.  E.  221.  Neb. 
South  Omaha  Sav.  Bank  v.  Levy,  1 
Neb.   (Unof.)   255,  95  N.  W.  603. 

Form  of  decree  in  strict  foreclosure, 
see  infra,  III,  C,  3,  t,   (III),   (C). 

57.  Eldridge  v.  Eldridge,  14  N.  J. 
Eq.    195. 

58.  Jackson  v.  Weaver,  138  Ind.  539, 
38  N.  E.  166;  Benedict  v.  Gilman,  4 
Paige   (N.  Y.)   58. 

59.  Ind. — Jefferson  v.  Coleman,  110 
Ind.  515,  11  N.  E.  465.  N.  J.— Parker 
r.  Child,  25  N.  J.  Eq.  41.  N.  Y.— Bollea 
V.  Duff,  43  N.  Y.  469,  474,  10  Abb.  Pr. 
(N.  S.)  399,  41  How.  Pr.  355.  Ore. 
Koerner  v.  Willamette  Iron  Wks.,  36 
Ore.  90,  58  Pac.  863,  78  Am.  St.  Eep. 
759. 

[a]  If  the  purchaser  had  knowledge 
of  the  omission  he  is  not  entitled  to  a 
strict  foreclosure.  Shepard  r.  Barrett, 
84  N.  J.  Eq.  408,  93  Atl.  852, 

60.  Hunt  V.  Lewin,  4  Stew.  &  P. 
(Ala.)  138,  153;  Carpenter  v.  Plagge, 
192  HI.  82,  61  N.  E.  530;  Barnes  V. 
Ward,  190  111.  App.  392;  McCormick  v. 
Higgins,  190  III.  App.  241. 

61.  U.  S. — Hammock  v.  Farmers' 
Loan  &  Tr.  Co.,  105  U.  S.  77,  26  L.  ed. 
1111;  Pacific  Northwest  Packing  Co.  V. 
Allen,  116  Fed.  312,  54  C.  C.  A.  648. 
Cal.— Title  Ins.  &  Tr.  Co.  ;;.  California 
Dev.  Co.,  171  Cal.  173,  152  Pac.  542. 
N.  D. — McKenzie  v.  Bismarck  Water 
Co.,  6  N.  D.  361,  71  N.  W.  608. 

[a]  This  practice  is  not  limited  to 
mortgages  on  property  owned  by  rail- 
roads or  other  public  service  corpora- 
tions. Title  Ins.  &  Ir.  Co.  v.  Califor- 
nia Dev.  Co.,  171  Cal.  173,  152  Pac. 
542. 

62.  Harrington  f.  Birdsall,  38  Neb. 
176,  66  N.  W.  961;   Foster  v.  Ley,  d2 
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(IV.)  In  Federal  Courts. —  Tn  tho  federal  courts  the  ordinary  methods 
of  foreclosure  proceedings  in  the  courts  of  the  state  in  which  the  land 
is  located  are  to  he  adopted,"''  though  the  jurisdiction  of  such  courts  is 
purely  equitahle  in  character  irrespective  of  any  peculiarities  in  the 
state  statutes.*^^ 

(V.)  In  Louisiana  executory  process,  under  proper  circumstances,^' 
or  a  hypothecary  action,""  may  be  employed  for  the  foreclosure  of  a 
mortgage. 

d.  Existence  of  and  Resort  to  Other  Remedies. —  (I.)  Generally. 
Generally  the  existence  of  or  resort  to  one  remedy  for  the  enforcement 
of  tlie  debt  or  foreclosure  of  the  mortgage,  does  not  preclude  resort  to 
another,  unless  it  is  otherwise  provided  by  the  statute  or  the  contract 
of  the  parties.""  In  some  states  statutes  provide  that  all  mortgages  can 
be  foreclosed  only  by  action  ;"^  such  statutes  are  remedial  in  character, 
and  are  not  unconstitutional."^ 

(II.)  Debt  Secured  by  Various  Liens. —  If  a  debt  be  secured  by  a  mort- 
gage and  also  by  a  lien  of  another  description,  both  liens  may  be  fore- 
closed in  the  one  proceeding.^"    The  mortgagee  is  not  however  required 


Neb.   404,  49   N.  W.  450,  15  L.  R.  A. 
Ti7;  Landon  r.  Burke,  36  Wis.  378. 

See  generally  the  title  "Vendor  and 
Purchaser.  * ' 

63.  Brine  v.  Hartford  F.  Ins.  Co.,  96 
U.  S.  627,  24  L.  ed.  858;  Knickerbocker 
Trust  Co.  V.  Penacook  Mfg.  Co.,  100 
Fed.  814;  Deck  v.  Whitman,  96  Fed. 
873. 

64.  Eay  v.  Tatum,  72  Fed.  112,  18  C. 
C.  A.  464. 

65.  Huber  v.  Jennings-Heywood  Oil 
Syndicate,  111  La.  747,  35  So.  889. 

fa  I  Only  a  mortgage  executed  in 
authentic  form  before  a  notary  and 
witnesses  can  be  foreclosed  by  execu- 
tory process.  Siekmann  v.  Schwartz, 
128  La.  9,  54  So.  405;  Bonnecaze  r. 
Lienx,  52  La.  Ann.  285,  26  So.  832. 

[b]  That  a  note  appears  to  be 
forged  is  no  ground  upon  which  execu- 
tory process  should  be  recalled.  Smith 
r.  Frohlich,  1.35  La.  733,  66  So.  163. 

fc]  An  injunction  may  issue  to  re- 
ptrain  the  sale  under  executory  process, 
where  doubt  exists  as  to  the  right  of 
the  plaintiff  to  a  recovery.  Hacke- 
niuller  v.  Figucroa,  125  La.  307,  51  So. 
207.  And  see  Milliken  r.  Sweet  Home 
Co.,  123  La.  098,  49  So.  669. 

[dl  Notice  of  seizure  and  sale  must 
be  (1)  served  in  the  parish  in  which 
the  action  is  pending  (Carrere  v.  Au- 
coin,  122  La.  258,  47  So.  598),  (2)  be- 
fore seizure  is  made  (Birch  v.  Bates,  22 
La.  Ann.  198),  and  (3)  should  be  is- 
sued by  ttc  clerk  of  the  court.  Nash 
V.  Johnson,  9  Eob.   (La.)  8. 
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[e]  Notice  of  demand  for  issuance 
of  writ  for  seizure  and  sale  of  the  mort- 
gaged premises,  is  required;  a  demand 
for  payment  of  the  debt  need  not  be 
incorporated  in  the  notice.  Rogers  v. 
Sheriff,  110  La.  80,  34  So.  137. 

[f]  An  order  for  executory  process 
should  be  construed  with  reference  to 
the  pleadings  and  the  contract  sought 
to  be  euforced.  Louisville  Land  & 
Immig.  Co.  f.  Murff,  139  La.  808,  72 
So    284. 

66.  See  cases  in  preceding  note,  and 
Roos  V.  Rogers,  141  La.  157,  74  So. 
889. 

67.  See  supra,  III,   A,  1 ;   III,  A,_  2. 

Suit  in  equity  as  affected  by  exist- 
ence of  other  remedies,  see  supra,  III, 
C,  3,  c,   (II). 

68.  See  the  various  statutes. 

[a]  In  Wisconsin  a  statutory  form 
of  mortgage  can  be  foreclosed  only  by 
action  and  not  bv  advertisement.  Daw- 
son V.  Bauch,  149  Wis.  144,  1.35  N.  W. 
535. 

[b]  No  valid  power  of  sale  can  be 
conferred  by  the  mortgage,  the  remedy 
of  foreclosure  by  suit  being  exclusive. 
Marquam  r.  Ros"^s,  47  Ore.  374,  423,  78 
Pac.  698,  83  Pac.  852,  86  Pac.  1;  Thomp- 
son V.  Marshall,  21  Ore.  171,  27  Pac. 
957. 

69.  Sehwertner  i\  Provident  Mut, 
Bldg.-L.  Assn.,  17  Ariz.  93,  148  Pac. 
910. 

70.  Gushee  v.  Union  Knife  Co.,  54 
Conn.  101,  6  Atl.  192,  a  mortgage  and 
judgment  lien. 
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to  resort  in  the  first  instance  to  his  mortgage  security/^  If  a  mort- 
gage be  given  as  collateral  security  for  the  payment  of  a  note  or  bond 
secured  by  another  mortgage,  the  collateral  mortgage  may  be  fore- 
closed after  default  in  pajanent  of  the  main  debt,  without  further  steps 
being  taken  on  tlie  main  mortgage.''^ 

e.  Successive  Foreclosures.  —  The  general  rule  is  that  there  can  be 
but  one  action  to  foreclose  a  single  mortgage,  the  judgment  becoming 
res  judilcata  of  all  matters  involved. ^^  Where  the  interest  of  a  person 
who  was  not  joined  in  the  first  proceeding  was  discovered  after  judg- 
ment was  rendered  and  no  negligence  or  want  of  due  diligence  on  the 
part  of  the  plaintiff  existed, '^^  or  where  the  interest  of  such  person  was 
fraudulently  concealed  from  the  plaintiftV^  the  right  to  maintain  a 
second  foreclosure  suit,  exists,  and  so,  too,  a  foreclosure  action  may  be 
maintained  by  the  true  owner  of  a  note  and  mortgage  who  claims  that 
an  alleged  former  foreclosure  action  was  instituted  in  the  name  of  a 
fictitious  person  and  without  his  knowledge  and  consent. ''''  Whenever 
a  second  foreclosure  suit  may  be  maintained  the  decree  of  foreclosure 
in  the  first  suit  is,  for  the  purposes  of  the  second  suit,  treated  as  a 
nullity." 

The  fact  that  a  junior  mortgagee  is  a  party  to  an  action  by  a  senior 
mortgagee  does  not  prevent  him  from  thereafter  foreclosing  his  junior 
mortgage,'^^  If  a  mortgage  is  executed  to  secure  any  deficiency  which 
may  arise  under  an  earlier  mortgage,  it  should  be  foreclosed  in  a  separ- 
ate action. ^^  If  a  single  mortgage  is  security  for  several  notes  or  bonds, 
the  holder  of  any  of  such  notes  or  bonds  who  was  not  a  party  to  a 
prior  foreclosure  action  may  maintain  an  action  for  foreclosure.®" 


Joinder  of  causes  of  action  in  gen- 
eral, see   infra,  III,  C,  3,  f. 

71.  Thackaberry  v.  Johnson,  228  111. 
149,  81  N.  E.  828;  Georgia  Central  E. 
R.  &  Bkg.  Co.  V.  Claghorn,  1  Speers  Eq. 
eg    Q\    545_ 

72.  '  Wycicoff  V.  Holmes,  82  N.  J.  Eq. 
536,  88  Atl.  832. 

[a]  A  deed  of  trust  executed  by 
way  of  indemnity  for  a  loan  secured 
by  a  mortgage,  may  be  foreclosed  prior 
to  the  mortgage.  Thackaberry  v.  John- 
son, 228  111.  149,  81  N.  E.  828. 

73.  See  infra,  III,  C,  3,  t,   (V). 
Choice  and  election  of  remedies,  see 

supra,  III,  A. 

74.  Gillian  v.  McDowall,  66  Neb. 
814, '92  N.  W.  991. 

[a]  "The  suit  in  such  case  is  an- 
cillary to  the  original  foreclosure,  and 
for  many  purposes  a  mere  branch  there- 
of."  Gillian  v.  McDowall,  66  Neb.  814, 
92  N.  W.  991. 

75.  Johns  V.  Wilson,  180  U.  S.  440, 
21  feup.  Ct.  445,  45  L.  ed.  613;  Johns 
t    Wilson,  6  Ariz.  125,  53  Pac.  583. 

fa]  A  naked  mistake  of  law  such  as 
would  bar  the  court  from  granting  re- 


lief, is  not  involved  in  such  cases. 
Johns  V.  Wilson,  6  Ariz.  125,  53  Pac. 
583. 

76.  Monarch  Brew.  Co.  v.  Wolford, 
179  111.  352,  53  N.  E.  583;  Bradford 
Sav.  Bank  &  Tr.  Co.  v.  Crippen,  63 
Neb.  210,  88  N.   W.  166. 

77.  Armstrong  v.  Hufty,  156  Ind. 
606,  55  N.  E.  443,  60  N.  E.   1080. 

78.  Luken  v.  Fickle,  42  Ind.  App. 
445,  84  N.  E.  561. 

Right  to  foreclose  a  junior  mortgage 
by  cross  bill,  in  an  action  on  a  senior 
mortgage,  see  infra,  III,  C,  3,  n,  (V), 
(A). 

79.  Conklin  v.  Stackfleth,  65  Kan. 
310,  69  Pac.  194.  See  Eeichert  v.  Stil- 
wcll,  172  N.   Y.  83,  64  N.  E.  790. 

80.  Goodall  v.  Mopley,  45  Ind.  355; 
Herzog  v.  Union  Debenture  Co.,  94  Neb. 
820,  144  N.  W.  814;  Equitable  Land 
Co.  V.  Allen,  84  Neb.  514,  121  N.  W. 
600;  Studebaker  Bros.  Mfg.  Co.  v.  Mc- 
Curgur,  20  Neb.  500,  30  N.  W.  686. 

Compare  Alton    Water  Co.  v.  Brown, 
166  Fed.  840,  92  C.  C.  A.  598. 
Right  of  holders  of  several  notes  to 
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f.  Joinder  of  Conors  of  Aciion.^''  —  Two  or  more  mortgages  held 
by  the  mortgagee  on  the  same  hmd.  may  and  shoiikl  he  joined  in  one 
foreclosure  action.**"  Distinct  mortgages,  covering  different  parcels  of 
land  and  securing  distinct  notes  cannot  be  foreclosed  in  one  action,  at 
least  where  the  various  parcels  of  land  mortanged  have  passed  into 
the  hands  of  different  cwners.^^  In  some  jurisdictions  separate  mort- 
gages securing  llie  same  debt- are  required  to  be  foreclosed  in  the  same 
aetlon,^^  even  though  they  were  executed  by  different  persons  ;^^  they 
are  considered  to  constitute  but  a  single  cause  of  action.^"  Causes  of 
action  on  separate  notes,  hold  by  the  same  party,  and  secured  by  the 
some  mortgage  may  be  inincd,"  and  the  same  rule  has  been  applied 
where  the  notes  were  hohl  by  different  persons.««  Causes  of  action  to 
foreclose  a  mortgage  lien  and  a  lien  of  another  character  held  by  the 
same  person  on  the  same  property  may  be  joined.^^  An  action  to  re- 
form a  mortgage  may  be  joined  with  an  action  to  foreclose  it  as  re- 
formed.^" 

Causes  of  actions  cannot,  however,  be  joined  unless  they  affect  all 
parties  both  plaintiff  and  defendant  in  the  same  character  and  capac- 
ity." 

A  complaint  which  seeks  a  foreclosure  sale  and  also  a  deficiency 
judgment,^^  or  one  to  set  aside  the  execution  of  a  satisfaction  and  re- 


join as  parties  plaintiiT,  see  infra,  ILT, 
C,  3,  m,   (II),   (B). 

Right  to  join  causes  of  action  on  sev- 
eral notes  secured  by  a  single  mort- 
gage, see  infra,  III,  C,  3,  f. 

81.  Joinder  of  causes  of  action  gen- 
erally, see  14  Standard  Pkoc.  625. 

82.  Demarest  v.  Berry,  16  N.  J.  Eq. 
481;  Koosevelt  v.  Ellithorp,  10  Paige 
(N.  Y.)  415.  But  see  Thompson  v. 
Skeen,  14  Utah   209,  46  Pac.   1103. 

[a]  The  assignee  of  separate  mort- 
gages executed  by  the  same  mortgagor 
to  different  mortgagees,  may  join  them 
in  a  single  action.  Pierce  v.  Balkam,  2 
Cush.   (Mass.)    374. 

83.  Eastern  Bldg.  &  L.  Assn.  r.  Den- 
ton, 65  Fed.  569,  13  C.  C.  A.  44. 

84.  Newhall  r.  Bank  of  Livermore, 
136  Cal.  533,  69  Pac.  24S;  Stockton  Sav. 
&  L.  Soc.  Sc  TTnrrold,  127  Cal.  612,  60 
Pac.  165;  Hall  r.  Arnott,  80  Cal,  348, 
22   Pac.   200. 

[a]  Failure  to  join  a  cause  of  action 
on  a  second  mortgage  by  reason  of  a 
mistake  and  want  of  knowledge  of  its 
existence,  the  plaintiff  being  assignee 
of  the  first  mortgage  only,  is  ground 
for  relief  in  equitv.  Gerig  v.  Loveland, 
130  Cal.  512,  62  Vno.  830. 

fbl  Unless  Situated  in  Different 
Coimties. — McDnnnld  r.  Second  Nat. 
Bank,  106  Towa  517,  76  N.   W.  1011. 

85.     McOownn    r.    Branch    Bank,    7 
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Ala.   823;    Security   Loan   &   Tr.    Co.  V. 
Alattern,  131  Cal.  326,  63  Pac.  482. 

86.  Security  Loan  &  Tr.  Co.  V.  Mat- 
tern,  131   Cal. '326,  63  Pac.  482. 

87.  Chamberlin  &  Co.  v.  Beck,  Gregg 
&  Co.,  68  Ga.  346;  Kurtz  r.  Ogden  Can- 
von  Sanitarium  Co.,  37  Utah  313,  108 
Pac.   14. 

88.  Cressler  v.  Brewer  (Ind.),  114  N. 
E.  449;  Aetna  Life  Ins.  Co.  v.  Finch, 
84  Ind.  301;  Shirkey  V.  Hanna,  3 
Blackf.  (Ind.)  403,  26  Am.  Dec.  4  26; 
Koth  )•.  Troutdale  Land  Co.,  83  Oro. 
500,  162  Pac.   1069. 

As  to  parties  plaintiff,  see  infra,  III, 
C,  3,  m,  (II). 

89.  Tower  v.  White,  10  Paige  (N. 
Y.)  395;  .lames  r.  Brainard-Jackson  & 
Co.,  64  Wash.  175,  116  Pac.  633. 

90.  See  14  Stanoard  Proc.  713.  And 
see  ivfra.  Ill,  C,  3,  s,   (III). 

91.  Cause  of  action  for  exemplary 
damages  for  the  manner  in  which  de- 
fendant took  possession  of  land,  in 
favor  of  one  of  two  plaintiffs  only, 
cannot  be  joined  with  cause  of  action 
to  have  deed  declared  a  mortgage  and 
for  foreclosure.  Duliois  V.  Bowles,  30 
Colo.  44.  69  Pac.   1067. 

92.  Peichert  r.  Stilwell,  172  N.  Y. 
83,  64  N.  E.  790;  Dudley  ;•.  Congrega- 
tion, etc.  of  St.  Frn.ncis,'l3S  N.  Y.  451, 
34  N.  E.  281;  Martin  v.  McNeely,  101 
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lease  of  the  mortgage,  and  obtain  its  foreclosure,^^  states  but  a  single 
cause  of  action,  "  A  proper  and  timely  objection  for  misjoinder  of 
causes  of  action  must  be  made  or  it  will  be  waived.^* 

g.  Ahaicmcnt  and  Berivor.  —  a.)  In  General.os  _  The  ^^^^  that 
other  remedies  are  being  employed  by  the  mortgagee  does  not,  in  the 
absence  of  a  stLitute  to  the  contrary,  operate  to  abate  a  foreclosure 
action.^®  A  prior  mortgagee  may  maintain  an  action  of  foreclosure 
notwithstanding  tlie  pendency  of  a  similar  action  by  a  subsequent 
mortgagee.^^  the  pendency  of  partition  proceedings  involving  the 
land  is  no  ground  for  abating  a  foreclosing  action.^®  The  pendency  of 
a  foreclosure  action  in  a  state  court  is  not  an  absolute  bar  to  a  similar 
action  in  the  federal  eourts,^^  and  does  not  prevent  in  the  latter  court, 
an  action  for  waste. ^ 

(II.)  Effect  of  Death  of  Parties.  —  On  the  death  of  the  mortgagee 
pending  foreclosure  proceedings  the  cause  of  action  survives  and  the 
suit  may  be  revived  and  continued  by  his  personal  representative.^ 
The  death  cf  the  mortgagee,  after  decree  but  before  sale,  does  not  abate 
the  action.^  On  the  death  of  one  of  several  joint  mortgagees,  the  action 
does  not  abate  but  may  be  continued  as  to  the  surviving  complainants.'' 
On  the  death  of  the  defendant  mortgagor  before  judgment,  appropriate 
proceedings  must  be  taken  to  make  parties  his  heirs  or  the  representa- 
tives of  his  estate.^  And  the  same  rule  applies  if  death  occur  after 
judgment  or  decree  and  before  confirmation  of  the  sale,'^  though  in  the 


N.    C.   634,   8   S.   E.   231.     And   see   14 
Standard  Prog.  635. 

93.  Moseley  v.  Heney,  66  Cal.  478, 
6   Pac.   134. 

94.  Eckerson  v.  Tanney,  235  Fed. 
415;  Worth  V.  Worth,  155  Cal.  599,  102 
Pac.  663.     See  14  Standard  Proc.  727. 

95.  Pleas  in  abatement,  see  gener- 
ally, 1  Standard  Proc.  25. 

Revivor,  see  generally  the  title  "Re- 
vivor. '  ■ 

Survival,  see  generally  the  title  "Sur- 
vival. ' ' 

96.  See  siipra,  TTI,   A;   III,  C,   3,   d. 

Pendency  of  another  action,  see  gen- 
erally the  title  "Another  Action  Pend- 
ing. ' ' 

97.  Guilford  V.  Jacobie,  69  Hun  420, 
23  N.  Y.  Supp.  462,  52  N.  Y.  St.  837. 

98.  Lawrence  v.  Korn,  184  Pa.  500, 
39  Atl.  295. 

99.  Weaver  v.  Field,  4  Woods  152, 
16  Fed.  22.  See  Woodbury  v.  Alle- 
ghany &  K.  E.  Co.,  72  Fed.  371;  1 
Standard  Proc.  1005,  1006;  and  infra, 
III,  C,  3,  ±,  (II).  Compare  17  Standard 
Proc.  814. 

1.  Hubinger  v.  Central  Trust  Co.,  94 
Fed.  788,  36  C.  C.  A.  494,  497. 

2.  Mich. — Haines  v.  Kent  Circuit 
Judge,   155   Mich.   417,  119   N.   W.   439. 


N.  Y. — McGregor  v.  McGregor,  35  N. 
Y.  218.  N.  C— Staneill  v.  Spain,  133  N, 
C.   76,  45   S.  E.  466. 

See  generally  the  titles  "Revivor;" 
"Survival." 

[a J  Failure  to  obtain  a  revivor  is 
sometimes  treated  as  a  mere  irregular- 
ity. Smith  V.  Joyce,  14  -Daly  (N.  Y.) 
73. 

3.  Robinson  v.  Brisbane,  7  Hun  (N. 
Y.)  180  (afftrmed,  67  N.  Y.  606);  Bry- 
ant V.  McCollum,  4  Heisk.  (Tenn.)  511. 

4.  Roberts  v.  Stigleman,  78  111.  120. 
[a]     Death  of  a  bondholder  who  has 

been  allowed  to  intervene,  does  not 
abate  the  action,  nor  is  it  necessary 
that  his  personal  representative  be 
made  a  party  to  the  action.  Weed  v. 
Gainesville,  J.  &  S.  R.  Co.,  119  Ga.  576, 
46  S.   E.   885. 

5.  U.  S. — Pendleton  v.  Vigneaux, 
166  Fed.  935.  Cal.— Union  Sav.  Bank 
P.  Barrett,  132  Cal.  453,  64  Pac.  713. 
Mo. — Sareeant  v.  Rowsev,  89  Mo.  617, 
1   S.   W.   823. 

See   generally  the  title   "Revivor." 
Proper  parties  after  the  death  of  the 
mortgagor,  see  infra,  III,  C,  3,  m,  (III), 

(I). 

6.  De  Yampert  v.  Manley,  127  Ark. 
153,  191  S.  W.  905;  Appold  r.  Prospect 
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latter  case  the  failure  to  revive  the  proceedings  is  an  irregularity 
which,  in  some  jurisdictions  at  least,  cannot  be  collaterally  qucstionocL^ 
The  death  of  a  defendant  who  is  not  a  necessary  party  to  the  action, 
does  not  abate  the  action  as  to  the  other  defendants,^  though  to  bind  his 
interest  in  the  property  his  successors  in  title  must  be  brought  into 

the  action.** 

(III.)  Procedure.io  —  A  revivor  may  be  accomplished  by  a  bill  of 
revivor,^^  a  motion  or  suggestion  of  the  party's  death, ^-  the  issuance 
of  a  new  summons  to  bring  in  the  new  party,^^  or  by  amendment 
bringing  in  the  successor  in  interest."  Upon  the  revival  of  the  suit, 
after"  a  considerable  lapse  of  time,  all  persons  who  have  acquired 
interests  in  the  premises  should  be  brought  into  the  case.^^ 

h.  Enjoining  Foreclosure. —  (I-)  In  General.i"  —  A  wrongful  fore- 
closure of  a  mortgage,  which  would  place  a  cloud  upon  the  title  to 
the  land,  may  be  restrained  by  injunction.^^ 

(II.)  When  an  Injunction  Will  Issue  in  General An  injunction  re- 
straining foreclosure  of  a  mortgage  will  issue  where  the  debt  or  con- 
tract secured  is  invalid,^^  usurious,^^  or  has  been  wholly  extinguished 
by  payment  or  satisfaction,-"  or  the  mortgage  was  obtained  by  duress, 


Bldg.  Assn.,  37  Md.  457.     See  generally 
the  title   "Revivor." 

7.  Childs  V.  Ferguson,  181  Fed.  795, 
104  C.  C.  A.  305  (applying  Nebraska 
law);  Omaha  Nat.  Bank  v.  Ferguson, 
99  Neb.  131,  155  N.  W.  220;  McCormick 
V.  Paddock,  20  Neb.  486,  30  N.  W.  602. 

Contra,  De  Yampert  v.  Mauley,  127 
Ark.  153,  191  S.  W.  905. 

8.  Hancock  v.  Hancock,  22  N.  Y. 
568,  death  of  prior  mortgagee. 

9.  Wright  v.  Phipps,  58  Fed.  552 
(death  of  owner  of  legal  title);  Avery 
V.  Ryerson,  34  Mich.  362,  death  of  the 
assignee  in  bankruptcy  of  a  subsequent 
mortgagee  abates  the  action  as  to  his 
interest. 

10.  See  generally  the  title  "Ee- 
vivor. ' ' 

11.  Haines  v.  Kent  Circuit  Judge, 
155  Mich.  417,  119  N.   W.  439. 

[a]  An  heir  has  no  standing  to 
maintain  a  bill  of  revivor.  Haines  v. 
Kent  Circuit  Judge,  155  Mich.  417,  119 
N.  W.  439.  But  see  Hunt  v.  Acre,  28 
Ala.   580. 

12.  Sargeant  v.  Rowsey,  89  Mo.  617, 
1  S.  W.  823.  See  Haines  v.  Kent  Cir- 
cuit Judge,  155  Mich.  417,  119  N.  W. 
439. 

13.  Union  Sav.  Bank  v.  Barrett,  132 
Cal.  453,  64  Pac.  713. 

[a]  Voluntary  appearance  by  the 
personal  representative  confers  juris- 
diction upoji  tlie  court.  Union  Sav. 
Bank  r  Barrett,  132  Cal.  453,  64  Pac. 
713. 
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14.  Wells  V.  American  Mortgage  Co., 
109    Ala.   430,   20   So.   136. 

[a  I  No  actual  amendment  is  neces- 
sary in  some  states.  Webster  v.  Hitch- 
cock,  11    Mich.  56. 

15.  Haines  r.  Kent  Circuit  Judge, 
155  Midi.  417,  119   N.    VV.  439. 

16.  Injunction  by  bankruptcy  court, 
see  infra,  III,  C,  3,  j,   (H). 

17.  Frail  r.  Richards,  97  Ark,  135, 
133  S.  W.  595. 

[a]  Reforeclosure  enjoined,  see  Al- 
ton Water  Co.  V.  Brown,  166  Fed.  840, 
92  C.  C.  A.  598. 

fbl  Foreclosure  suit  brought  in  an- 
other state  may.  under  jiropcr  circum- 
slancos,  be  enjoined.  Gibson  r.  Ameri- 
can Loan  &  Tr.  Co.,  58  Hun  443,  12  N. 
Y.  Supp.  444,  35  N.  Y.  St.  192.  See  17 
Standard  Proc.  780,  785,  note  28;  12 
Staxdakd  Pkcc.  1015,  1016,  note  66. 

18.  Basket  v.  Moss,  115  N.  C.  448, 
20  S.  E.  733,  44  Am.  St.  Rep.  463,  48 
L.  R.  A.  842;  Vance  v.  Ellison,  76  W. 
Va.   592,  85  S.  E.   77li. 

19.  Waite  v.  Ballon,  19  Kan.  601; 
Hooker  r.  Austin,  41  Miss.  717. 

Compare,  Alston  r.  Wheatley  &  Co., 
47  Ga.  646  (no  injunction  will  issue 
where  there  is  an  ample  remedy  at 
law);  Gantt  v.  Grindall,  49  Md.  310,  no 
injunction  will  issue  against  foreclosure 
by  a  bona  fide  purchaser  of  the  mort- 
gatre. 

20.  Md.— Eakle  r.  Hagan,  101  Md. 
22,  60  Atl.  615.    Mich.— Lowe  v.  Schuy- 
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frand.  or  mistake  of  faet,^^  or  where  for  any  reason  foreclosure  would 
be  inequitable."  A  defect  in  or  failure  of  title  to  the  premises  con- 
veyed and  on  whieJi  a  pureliase  money  mortgage  was  issued,  is  no 
ground  for  enjoining  the  foreclosure  of  the  mortgage,"^^  unless  there 
was  fraud  or  other  misconduct  in  the  transaction.-"*  An  injunction 
will  not  issue  where  the  only  matters  in  issue  are  such  as  can  be 
properly  tried  in  the  foreclosure  action.-^  Where  foreclosure  proceed- 
ings are  pending,  errors  in  such  proceedings  are  to  be  corrected  by 
steps  taken  therein  and  not  by  an  independent  suit  in  equity.^^  Inde- 
pendent tortious  a'-ts  or  breaches  of  other  contracts  by  the  mortgagee 
cannot  be  the  basis  of  an  injunction  against  the  foreclosure  of  a 
mortgage.-^ 

(III.)  Excusing  Def:-.u't3.  —  If  the  defendant  be  in  default  in  per- 
formance of  the  conditions  of  the  mortgage,  a  subsequent  offer  to 
perform  will  not  be  sufficient,  ordinarily,  to  justify  the  issuance  of 
an  injunction.-®  Some  sufficient  excuse  must  be  offered  for  the  de- 
fault.^^  If,  however,  the  further  prosecution  of  the  suit  would  for 
any    reason    be   inequitable    or    unconscionable,    an   injunctions^    mil 


ler,  187  Mich.  526,  153  N.  W.  786.  N,  C. 
Dockery   v.  French,   69    N.   C.  308. 

[a]  If  a  tender  of  the  debt  (1)  has 
been  made  in  due  season  and  is  kept 
good,  an  injunction  will  issue.  Tuthill 
V.  Morris,  81  N.  Y.  94.  And  see  Bodeu- 
stein  V.  Saul,  132  App.  Div.  628,  117 
N.  Y.  Supp.  349.  (2)  Deposit  of  money 
in  court  not  alwavs  necessary.  McCal- 
ley  V.  Otey,  90  Ala.  302,  8  So.  157. 

21.  Hoilingsworth  v.  North  Ameri- 
can Deposit  &  Inv.  Co.,  97  Ga.  391,  24 
S.  E.  35;  Smith  v.  Mechanics'  Bldg.  & 
Loan  Assn.,  73  N.  C.  372. 

22.  Colesbury  r.  Dart,  59  Ga.  839. 

[a]  That  some  of  the  land  mort- 
gaged did  not  belong  to  the  defendant 
individually  but  to  a  partnership  of 
which  he  was  a  member  is  no  ground 
for  an  injunction.  Furr  r.  Bank  of 
Fairmount',  1 39  Ga.  815,  78  S.  E.  181. 

[b]  Foreclosure  used  as  a  means  of 
coercing  payment  of  another  claim 
which  is  disputed,  may  be  enjoined. 
McCalley  r.  Otey,  90  Ala.  302,  8  So. 
157.  Compare  Davis  r.  Flagg,  35  N.  J. 
Eq.  491;  Williams  v.  Brown,  127  N.  C. 
51,   37   S.   E.   86. 

23.  Crocker  v.  Eobertson,  8  Iowa, 
404;  Dealev  r.  Lake,  62  Tex.  Civ.  App. 
429,   ]31   S'.   W.  441. 

24.  Briegs  v.  Langford,  107  N.  Y. 
680,  14  N."'e.  502. 

25.  Cal.— AVoIfe  v.  Titus,  124  Cal. 
264,  56  Pac.  1042;  Waymire  v.  San 
Francisco  &  S.  M.  Ev.  Co.,  112  Cal. 
646,  44  Pac.  1086.  Del.— Foxwell  v. 
Slaughter,  5  Del.  Ch.  396.     Ga.— Board 


of  Education  v.  Franklin,  61  Ga.  303. 
Mass. — Bushnell  v.  Avery,  121  Mass. 
1-18.  jST.  Y.— Davidson  v.  John  Good 
Cordage,  etc.  Co.,  63  App.  Div.  366,  71 
N.  Y.  Supp.  565.  Pa. — Davis  v.  Malone, 
250   Pa.   537,   95   Atl.    702. 

26.  Perdue  v.  United  States  Fed.  & 
Guar.   Co.,  39  Okla.   168,   134  Pac.  438. 

27.  Commonwealth  Title  &  Tr.  Co.  v. 
New  Jersey  Lime  Co.,  86  N.  J.  Eq. 
450,  100  Atl.  52,  even  though  it  is 
claimed  that  they  have  made  it  impos- 
sible for  the  mortgagor  to  pay. 

28.  Noves  v.  Anderson,  124  N.  Y. 
175,  26  N.  E.  316,  21  Am.  St.  Kep. 
657;  Bennett  ;;.  Stevenson,  53  IN.  Y.  508; 
Cole  r.  Hinck,  120  App.  Div.  355,  105 
N.   Y.   Supp.   407. 

[a]  Where  failure  to  pay  an  install- 
ment matures  the  entire  debt,  a  statute 
authorizing  a  stay  of  proceedings  upon 
payment  or  tender  of  an  overdue  in- 
stallment of  interest  or  principal,  ia 
inapplicable.  Bennett  v.  Stevenson,  53 
N.  Y.  508;  Knisell  r.  Brunet,  60  Wash. 
610,  in   Pac.  894. 

29.  Tliurston  r.  Marsh,  5  Abb.  Pr. 
(N.  Y.)  389,  14  How.  Pr.  572,  and  cases 
in  preceding  note. 

30.  Noyes  v.  Clark,  7  Paige  (N.  Y.) 
179,  .32  Am.  Dec.  620;  Lynch  r.  Cun- 
ningham, 6  Abb.  Pr.  (N.  Y.)  94;  Thurs- 
ton v.  Marsh,  5  Abb.  Pr.  (N.  Y.)  389, 
14   How.   Pr.   572. 

fal  Nonpayment  due  to  avoidance 
by  the  mortgagee  of  the  mortgagor  ia 
ground  for  relief.  Kerbaugh  r.  Nu- 
gent, 48  Ind.  App.  43,  95  N.^E.  336. 
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issue,  proviJoa  the  mortsrap:or  offers  to  pay  the  amount  then  dae.^^ 
(IV.)  Parties The  mortijagor  and  persons  claiming  under  him  may- 
maintain  the  aetion32  although  he  has  not  heen  made  a  party  to  the 
foreclosure  action.^^  The  mortgagor  still  holding  an  interest  in  the 
premises  is  a  necessary  party  to  the  suit.^* 

(V.)  Pleadings.  —  The  material  facts  entitling  plaintiff  to  relief  must 
be  set  forth  with  certainty  and  clearness.^'^  The  complaint  must  dis- 
close how  plaintiff  was  or  would  be  injured  by  the  conduct  of  which 
complaint  is  made.^^ 

(VI.)  Relief.  —  The  equities  set  forth  in  the  complaint  should  not  be 
finally  determined  on  affidavits,  but  only  after  issue  joined  and  in  the 
regular  course  of  procedure."     A  sale  in  the  foreclosure  proceedings 


[b]  Nonpayment  due  to  mistake  of 
the  mortgagee  and  his  failure  to  call 
for  the  money  at  the  place  he  agreed 
to,  warrants  "  relief.  McCotter  v.  De 
Groot,  19  N.  J.  Eq.  72;  Asendorf  V. 
Meyer,  8  Daly   (N.  Y.)   278. 

[c]  Mistake  or  forgetfulness  of  the 
mortgagor  is  no  ground  for  relief.  Ser- 
rcli  r.  Kothstein,  49  N.  J.  Eq.  385,  24 
Atl.  :5()9-,  Warwick  Iron  Co.  f.  Morton, 
]48   Pa. '72,   23   Atl.   1065. 

[d]  Failure  To  Insure  Property. 
Eefusal  of  mortgagee  to  accept  insur- 
ance policy  in  a  responsible  company 
justifies  an  injunction.  McCombs  v. 
Elmes,  197  Mass.  19,  83  N.  E.  306. 

31.  Dorsey  v.  Armor,  10  Colo.  App. 
255,  50  Pac.  726. 

32.  Hubbard  v.  Jasinski,  46  111.  160; 
Dedrick   v.  Den  Bleyker,  85  Mich.  475, 

48  N.  w.  g;;3. 

[a]  Under  Statute. — Any  person 
claiming  under  the  mortgagor  may  ap- 
ply for  an  injunction,  although  the 
statute  providing  for  injunction  refers 
only  to  "mortgagors."  State  ex  rel. 
Security  Bk.  r.  Buttz,  21  N.  D.  540,  131 
N.  W.  241. 

[b]  Joinder. — The  grantor  in  a  deed 
containing  full  covenants  of  warranty 
may  join  in  the  action  with  a  subse- 
quent grantee  of  the  mortgaged  prem- 
ises, who  is  entitled  to  rely  on  the  cove- 
nants for  any  damage  suffered.  Ded- 
rick r.-  Den  Blevker,  85  Mich.  475,  48 
N.   W.  633. 

[c]  A  person  not  claiming  under 
the  mortgagor  cannot  maintain  the  ac- 
tion. Ilazen  r.  NichoUs,  126  Cal.  327, 
58  Pac.  816. 

33.  Bever  r.  North  American  Coal  & 
Min.  Co., '32  N.  D.  542,  156  N.  W.  I'Ol. 

fal  A  purchaser  of  the  mortgaged 
premises  at  an  execution  sale  may  main- 
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tain  the  suit.  Melze-Alderton  Shoe  Co. 
V.  First  St.  Sav.  Bank,  171  Mich.  26, 
137  N.  W.  208. 

34.  Shelden  r.  Mottor  (Kan.  App.), 
53  Pac.  89;  Melze-Aidcrton  Shoe  Co.  v. 
First  St.  Sav.  Bank,  171  Mich.  26,  137 
N.  W.  208. 

35.  Hazen  v.  Nicholls,  126  Cal.  327, 
58  Pac.  816. 

[a]  A  general  statement  that  plain- 
tiff does  nut  owe  the  debt  is  insufficient; 
the  equities  upon  which  he  relies  must 
be  stated.  Foster  v.  Reynolds,  38  Mo. 
553. 

[b]  An  offer  to  pay  any  sums  found 
to  be  due  should  be  included  in  the 
complaint.  Dorsey  v.  Armor,  10  Colo. 
App.  255,  50  Pac.  726.  See  also  Whit- 
ley V.  Dunham  Lumb.  Co.,  89  Ala.  493, 

7  So.  810. 

36.  Glover  r.  Hembree,  82  Ala.  324, 

8  So.    251;    Narvaez    r.    Gonzalez,    16 
Porto    Rico    182. 

[a]  The  facts  (1)  and  not  infer- 
ences from  the  facts,  must  be  stated. 
P'oster  r.  Reynolds,  38  Mo.  553.  And 
see  Wolfe  v.  Titus,  124  Cal.  264,  56 
Pac.  1042.  (2)  A  general  allegation 
that  the  foreclosure  would  materially 
injure  plaintiff,  is  insufficient.  Mont- 
gomery V.  McEwcn,  9  Minn.  103. 

[b]  Where  plaintiff  is  a  purchaser 
at  an  execution  sale,  claiming  the  mort- 
gagee to  be  estopj)cd  from  foreclosing, 
he  must  allege  the  insufficiency  of  the 
]iremise3  to  satisfy  both  the  mortgage 
debt  and  the  amount  necessary  to  re- 
deem the  premises  from  the  execution 
sale — otherwise  no  injury  to  him  is 
shown.  Melze-Alderton  Shoe  Co.  v. 
First  St.  Sav.  Bank,  171  Mich.  26,  137 
N.  W.  208. 

37.  Cole  r.  Hinck,  120  App.  Div.  355, 
105  N.  Y.  Supp.  407. 
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will  be  enjoined  pending  the  final  hearing  in  the  injunction  suit.^^ 
Payment  when  tendered  should  be  required  as  a  condition  to  relief.^^ 
Costs  should  be  awarded  against  the  unsuccessful  party.*° 

i.  Demand  for  Payment  and  Notice  of  Maturity.  —  No  notice  of 
an  intention  to  bring  an  action  of  foreclosure  is  required  to  be  given 
the  mortgagor.*^  No  demand  for  payment  and  no  notice  of  the 
election  of  the  mortgagee  to  mature  the  entire  mortgage  indebtedness, 
upon  failure  of  the  mortgagor  to  pay  an  installment  of  the  mortgage,*^ 
interest,  or  taxes,*^  is  required,  unless  the  mortgage  expressly  provides 
for  notice,  the  filing  of  the  complaint  operates  as  an  election  to  exer- 
cise the  right  reserved  in  the  mortgage.^* 

j.  Jurisdiction  and  Venue.  —  (I.)  Courts  Having  Jurisdiction  of  the 
Subject-Matter  —  Any  court  with  general  equity  powers  has  jurisdic- 
tion of  an  action  to  foreclose  a  mortgage,*^  and  this  jurisdiction  is  not 
afPected  by  provisions  in  the  mortgage  providing  special  means  of  fore- 
closure,*^ or  by  the  existence  of  other  statutory  remedies,*'^  unless  these 
remedies  are  expressly  made  exclusive.*^  Jurisdiction  over  fore- 
closure actions  does  not  ordinarily  exist  in  courts  of  special  or  limited 
jurisdiction.*^  Statutes  frequently  expressly  confer  upon  particular 
courts  jurisdiction  over  foreclosure  actions,  and  where  this  is  the  case, 


38.  Smith  V.  Parker,  131  N.  C.  470, 
42  S.  E.  910;  Harrington  v.  Eawls,  131 
N.  C.  39,  42  S.  E.  461. 

[a]  A  foreclosure  srJe  pending  the 
suit  to  enjoin,  does  not  oust  the  juris- 
diction of  the  court,  which  may  set 
aside  the  foreclosure  sale,  though  no 
temporary  injunction  was  ordered.  Fair 
V.  Cummings'(Ala.),  72  So.  389. 

39.  Cook  V.  Patterson,  103  N.  C.  127, 
9  S.  E.  402. 

40.  Colo. — Dorsey  v.  Armor,  10  Colo. 
App.  25o,  50  Pac.  726,  though  he  may, 
pending  the  action,  have  paid  the  debt. 
Mich.^Costigan  v.  Howard,  100  Mich. 
335,  58  N.  W.  1116.  N.  C— Cook  v.  Pat- 
terson, 103  N.  C.  127,  9  S.  E.  402. 

See  generally  the  title   "Costs." 

41.  Bower  v.  Stein,  177  Fed.  673,  101 
C.  C.  A.  299. 

42.  Bower  v.  Stein,  165  Fed.  232; 
Trinity  County  Bank  v.  Haas,  151  Cal. 
553,   91   Pac.    385. 

43.  CaL — Bank  of  Commerce  v.  Sco- 
field,  126  Cal.  156,  58  Pac.  451;  Sichler 
V.  Look,  93  Cal.  600,  29  Pae.  220;  Dean 
V.  Applegarth,  65  Cal.  391,  4  Pac.  375; 
Whitcher  v.  Webb,  44  Cal.  127.  Idaho. 
Broadbent  v.  Brumback,  2  Idaho  366, 
16  Pac.  555.  111. — Princeton  Loan  & 
Trust  Co.  V.  Munson,  60  111.  371;  Lau- 
terjung  v.  Chicago  Title  &  Trust  Co., 
156  111.  App.  621'.  la.— Moore  v.  Cran- 
dall,  146  Iowa   25,  124  N.    W.  812,  140 


Am.  St.  Rep.  276.  N,  Y.— Hunt  V. 
Keech,  3  Abb.  Pr,  204.  N.  D.— Doo- 
little  V.  Nurnberg,  27  N.  D.  521,  147 
N.  W.  400. 

44.  Thulin  v.  Anderson,  154  111.  App. 
41. 

45.  Willis  V.  Farley,  24  Cal.  490, 
500;  Fox  r.  Wharton,  5  Del.  Ch.  200. 

46.  McAllister  r.  Plant,  54  Miss.  106. 

47.  Mississippi  Val.  Trust  Co.  v.  Mc- 
Donald, 146  Mo.  467,  48  S.  W.  483.  See 
supra,  111,  A,  1;  III,  C,  3,  c,  (II). 

48.  See  supra,  III,  A,  1;  III,  A,  3; 
111,  C,  3,  c,   (II). 

49.  Graham  i:.  Succession  of  Markey, 
22  La.  Ann.   266. 

(aj  Probate  courts  ordinarily  hays 
no  such  jurisdiction  although  either  the 
mortgagor  or  mortgagee  is  dead  and 
their  estates  are  in  the  process  of  ad- 
ministration. Cal.^ — Willis  V.  Farley,  24 
Cal.  490.  111.— WauGhop  r.  Bartlett,  1G5 
111.  124,  46  N.  E.  197.  N.  Y.— Wing  v. 
De  La  Rionda,  125  N.  Y.  678,  25  N.  E. 
]064.  See  generally  the  title  "Pro- 
bate Courts." 

Necessity  of  presenting  a  claim  to  the 
probate  court,   see  supra.  III,  A,  5. 

[b]  Title  to  land  is  not  involved  in 
a  foreclosure  suit  so  that  a  court  hav- 
ing no  jurisdiction  over  such  matters 
cannot  try  the  action.  Reynolds  v. 
Atlanta  Nat.  Bldg.  &  L.  Assn.,  104  Ga. 
703,  30  S.  E.  942.  See  17  Standard 
Proc.  751,  946. 
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the  action  must  be  instituted  in  the  court  named.^°  If  the  juris- 
diction of  the  court  is  l)y  statute  limited  by  the  amount  in  controversy, 
this  amount  is  usually  determined  by  the  amount  of  the  mortgage 
debt,^'  though  in  some  states  the  value  of  the  mortgaged  premises  is 
considered.^-  A  court  having  acquired  jurisdiction  over  the  action, 
has   ancillary  jurisdiction   over  all   proceedings  connected   v^nth   it.°^ 

reclernl  courts  have  jurisdiction  of  foreclosure  actions,  as  in  other, 
cases,"  when  the  property  lies  within  the  district  and  the  necessary 
grounds   of   jurisdiction   such    as   diversity    of    citizenship,     exists.'*' 

(II.)  Conflicting  Jurisdiction.  —  The  court  which  first  entertains  juris- 
diction of  a  foreclosure  suit  acquires  the  right  to  complete  the  mat- 
ter.s« 

The  mere  pendency  of  an  action  for  foreclosure  in  either  a  state  or 
federal  court  will  not  be  a  bar  to  the  prosecution  of  another  action 


50.  Noerr  v.  Schmidt,  151  Ind.  579, 
51  N.  E.  332. 

[a]  A  mortgage  foreclosure  action 
is  not  a  "special  case"  over  which 
jurisdiction  ervn  lie  conferred  by  legis- 
lative act  under  a  constitution  author- 
izine:  jurisdiction  to  be  conferred  on 
countv  courts  in  "special  cases."  Hall 
V.  Nelson,  23  Barb.  (N.  Y.)   88. 

51.  Truxillo's  Succession,  24  La. 
Ann.  453.     See  17  Standard  Proc.  887. 

[a]  The  total  amount  of  the  mort- 
gage debt  and  attorneys'  fees  author- 
ized by  it  is  to  be  considered,  although 
the  only  dispute  between  the  parties 
arises  over  the  allowance  of  the  attor- 
rcvs'  fees.  Springstead  v.  Crawfords- 
viile  State  Bank,  231  U.  S.  541,  34  Sup 
Ct.  105,  58  L.  ed.  354;  Succession  of 
Foster,  51  La.  Ann.  1670,  26  So.  568. 

Amount  in  controversy  as  test  of  jur- 
isdiction generally,  see  17  Standard 
I'KOC.  331,  et  seq. 

52.  Griswold  v.  Mather,  5  Conn.  435. 
Compare  17  Standard  Proc.  882,  et  seq. 

53.  Alton  Water  Co.  v.  Brown,  166 
Fed.  840,  02  C.  €.  A.  508. 

[a  I  Persons  seeking  a  reforeclosure 
of  a  mortgage,  on  the  ground  that  they 
were  not  made  parties  to  the  original 
action,  may  be  enjoined  from  maintain- 
ing their  action  before  another  court. 
Alton  Water  Co.  v.  Brown,  166  Fed. 
840,  92  C.  C.  A.  598. 

54.  See  cases  i7ifra  this  section,  and 
generally,  the  title,  "United  States 
Courts. ' ' 

Proceedings  are  in  equity,  see  supra, 
III,  C,  .3,  c,  (Til). 

55.  Allen-West  Commission  Co.  v. 
Brashcar,    176    Fed.    119;    Benjamin   v. 
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Cavaroc,  2  Woods  168,  3  Fed.  Cas.  No. 
1,300. 

See  generally  the  title  "United 
States  Courts." 

[a]  The  citizenship  and  residence 
of  the  trustee  in  a  mortgage  to  secure 
the  payment  of  a  claim  owned  by  an- 
other and  not  those  of  such  owner,  con- 
dition the  jurisdiction  of  a  federal 
conrt  of  a  suit  to  foreclose  the  mort- 
gage, because  the  trustee  is,  and  the 
cestui  que  trust  is  not,  an  indispensable 
party  to  the  suit.  Smith  v.  Bell,  217 
Fed.  243,  133  C.  C.  A.  517. 

fb]  Separable  Controversies. — Tn  a 
suit  to  foreclose  a  trust  deed  the  trus- 
tee is  a  necessary  party  defendant  and 
the  controversy  is  not  separable  as  be- 
tween the  trustee,  the  owner  of  the 
equity  of  redemption  and  subsequent  in- 
cumbrancers. Maher  v.  Tower  Hotel 
Co.,  04  Fed.   225. 

fc]  The  existence  of  a  special  stat- 
xitory  remedj''  under  a  state  statute  does 
not  oust  the  federal  court  of  its  equity 
jurisdiction  to  declare  a  deed  to  be  a 
nmrtgage  and  foreclose  it  as  such.  Ray 
V.  Tatum,  72  Fed.  112,  18  C.  C.  A. 
464. 

56.  Union  Trust  Co.  v.  Eockford,  "R. 
I.  &  St.  L.  R.  Co.,  6  Biss.  107,  24  Fed. 
Cas.  No.  14,401.  See  17  Staxdakd 
Proc.  790,  805,  and  the  title  "Another 
Action  Pending."  Compare  supra,  III, 
A. 

[al  Subsequent  appointment  of  a 
receiver  for  a  corporation  equitnl)ly  en- 
titled to  the  mortgaged  premises  does 
not  aflfect  the  right  of  the  mortgage 
creditor  to  proceed  with  hi'^.  foroplo.sure 
suit.  Continental  Trust  Co.  r.  Pntter- 
son,  26  Colo.  App.  186,  142  Pac.  422. 
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for  foreclosure  in  the  other  coiirt.^^  The  fact  that  bankruptcy  pro- 
ceedings are  pending-  against  a  mortgagor  does  not  prevent  the  in- 
stitution of  a  foreclosure  action.^*  The  bankruptcy  court  will  not 
enjoin  foreclosure  proceedings  pending  in  state  courts  when  the  bank- 
ruptcy proceeding  is  instituted,^^  but  will  enjoin  the  sale  of  the 
property  where  its  value  exceeds  the  amount  of  the  mortgage  debt.®'' 
(III.)  Territorial  Jurisdiction  and  Venue. —  (A.)  In  General.6i  — In  the 
a,bsence  of  statute,  a  mortgage  foreclosure  action  is  personal  and 
transitory  in  character  and  may  be  instituted  w^'3rever  the  mortgagor 
can  be  found. ^^  A  court  of  equity  having  jurisdiction  of  the  person, 
may  foreclose  a  mortgage  on  land  lying  partially,^^  or  wholly,"*  without 
the  state.  It  has  been  suggested,  however,  that  the  court  should  not 
take  jurisdiction  in  this  class  of  cases  except  under  unusual  or 
extraordinary  eir^.umstance...^^  But  the  residence  of  the  mortgagor 
at  the  lorum  has  been  held  sufficient  justification  for  not  requiring 


57.  Gordon  v.  Gilfoil,  99  U.  S.  168, 

25  L.  ed.  38i3;  Seymour  v.  Bailey,  66 
111.  288.  See  supra,  III,  C,  3,  g,  (I); 
1  Standard  Proc.  1005,  1006;  17  Stand- 
ard Proo.  814. 

58.  U.  S.— In  rv.  Zehner,  193  Fed. 
787;  Heath  v.  ShafPer,  93  Fed.  617, 
chattel  mortgage.  Ga. — Carter  v.  Peo- 
ple's Nat.  Bank,  109  Ga.  573,  35  S.  E. 
61.  Ind.— Miller  r.  Hardy,  131  Ind.  13, 
29  N.  E.  776.    W.  Va.— Beall  v.  Walker, 

26  W.  Va.  741,  reviewing  the  authori- 
ties. 

[a]  Leave  of  the  bankruptcy  court 
to  sue  should  (1)  first  be  obtained.  In 
re  Johnson,  127  Fed.  618  (it  is  within 
discretion  of  the  court  to  grant  leave); 
In  re  Pittelkow,  92  Fed.  901;  Miller  v. 
Hardy,  131  Ind.  13,  29  N.  E.  776.  (2) 
Bankruptcy  court  may  grant  leave  to 
sue  when  trustee  abandons  mortgaged 
property.  In  re  Zehner,  193  Fed.  787. 
(3)  Failure  to  obtain  leave  is  a  con- 
tempt but  does  not  affect  the  court's 
.iurisdiction.  Muleahey  r.  Strauss,  151 
ill.  70,  37  N.  E.  702.  '  And  see  Jerome 
r.  McCarter,  94  U.  S.  734,  24  L.  ed. 
136.  Contra,  McLoughlin  v.  Knop,  214 
Fed.  260. 

59.  In  re  Wagner's  Estate,  206  Fed. 
364;  In  re  McKane,  158  Fed.  647;  In 
re  Gerdes,  102  Fed.  318. 

60.  Pugh  V.  Loisel,  219  Fed.  417,  135 
C.  C.  A.  221 ;  Matthews  &  Sons  v.  Webre 
Co.,  213  Fed.  396;  In  re  Morse,  210  Fed. 
900  (temporai-y  restraining  order  pend- 
ing appointment  of  trustee);  In  re  Ball, 
lis  Fed.  672);  In  re  Pittelkow,  92  Fed. 
901,  will  restrain  foreclosure  for  a  rea- 
sonable time  and  order   sale   in   bank- 


ruptcy proceedings.  But  see  In  re  Por- 
ter, 109  Fed.  Ill,  where  value  of  prop- 
erty was  less  than  mortgage  debt. 

61.  See  generally  17  Standard  Proc. 
761,  776,  780. 

62.  Caufman  v.  Savre,  2  B  Mon. 
(Ky.)  202;  Toller  v.  Carteret,  2  Vern. 
494,  23  Eng.  Eeprint  916. 

63.  U.  S. — Muller  v.  Dows,  94  U  S 
444,  24  L.  ed.  207.  Conn.— Mead  v.  New" 
York,  H.  &  N.  E.  Co.,  45  Conn.  199, 
223.  G-a.— Georgia  South.  &  F.  R.  Co. 
V.  Mercantile  Tr.  &  Dep.  Co.,  94  Ga. 
306,  21  S.  E.  701,  47  Am.  St.  Rep.  153, 
32  L.  R.  A.  208.  N,  Y,— Union  Trust 
Co.  V.  Olmsted,  102  N.  Y.  729,  7  N.  E. 
822,  1  Silv.  153;  Mead  v.  Brockner'  82 
App.  Div.  480,  SI   N.  Y.  Supp.  594. 

[a]  An  ancillary  suit  may  be  main- 
tained in  the  second  state  to  obtain  a 
foreclosure  sale  of  the  property  within 
that  state.  See  Crumlish  v.  Shenan- 
doah Valley  R.  R.  Co.,  32  W.  Va.  244, 
271,  9   S.   E.   ISO. 

64.  U.  S. — Watkins  v.  Holman 's 
Lessee,  16  Pet.  25,  10  L.  ed.  873.  Me. 
Eaton  V.  McCall,  86  Me.  346,  29  Atl. 
1103,  41  Am.  St.  Rep.  561.  N.  Y. 
House  r.  Lockwood,  40  Hun  532,  1  N. 
Y.  St.  196,  a  strict  foreclosure.  Wis. 
Dickson  v.  Loehr,  126  Wis.  641  106  N 
W.  793,  4  L.  R.  A.  (N.  S.;  986,  strict 
foreclosure. 

Railroad  mortgages  covering  property 
in  different  states,  and  their  method  of 
foreclosure,  see  the  title  "Railroads." 

65.  Eaton  v.  McCall,  86  Me.  346,  29 
Atl.  1103,  41  Am.  St.  Rep.  561,  as  where 
property  covered  by  mortgage  is  in  two 
states  necessitating  a  single  sale. 
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foreclosure  at  the  situs.®*  But  the  jurisdiction  of  the  court  as  to 
land  lying  in  another  state  is  wholly  in  personam  and  can  affect  the 
title  to  the  land  only  through  the  control  which  the  court  may  have 
over  the  person  in  whom  the  title  rests,  by  compelling  him  to  execute 
a  conveyance.*^^  In  some  cases  a  judicial  sale  has  been  held  proper, 
the  mortgagor  being  required  to  convey  to  the  purchaser  at  the  sale." 
Territorial  jurisdiction  and  venue  in  mortgage  foreclosures  is  fre- 
quently regulated  by  statutes  which  provide  that  the  action  to  fore- 
close a  mortgage  must  be  brought  in  the  courts  of  the  state  in  which 
the  land  is  situated, '^^  and  in  the  particular  county  in  which  the  land 
or  some  part  of  it  lies/°  even  though  the  debt  secured  is  made  payable 
in  another  county,'^  or  the  defendant  is  not  the  original  mortgagor 
but  his  grantee.'^-  In  states  in  which  these  statutory  provisions  are 
regarded  as  jurisdictional  in  character,  if  the  action  is  commenced  in 
the  wrong  county  the  court  does  not  acquire  jurisdiction;"  but  where 


66.  Dickson  v.  Loehr,  126  Wis.  641, 
]06  N.   \V.  793,  4  L.  K.  A.   (N.  S.)   986. 

67.  Farmers'  Loan  &  Trust  Co.  v. 
Postal  Tel.  Co.,  5.5  Conn.  334,  11  Atl. 
184,  3  Am.  St.  Rep.  .53. 

See  cases  in  notes  immediately  pre- 
ceding, and  17  Staxdard  Proc.  780,  781. 

[a]  "The  principle  upon  which  the 
jurisdiction  is  exercised  is  that  while 
a  court  of  equity  has  no  power  to  trans- 
fer the  title  to  the  alien  land  by  a 
judgment  in  rem,  it  can  compel  a  con- 
veyance by  a  decree  in  personam 
against  a  party  who  holds  the  title 
and  over  whom  it  has  acquired  juris- 
diction." Mead  v.  Brockner,  82  App 
Div.  480,  81   N.  Y.  Supp.  594. 

Enforcement  of  foreclosure  decree, 
generally,  see  infra,  III,  C,  3,  t,   (VI), 

68.  See  Mullcr  r.  Dows,  94  U.  S. 
444,  24  L.  ed.  207;  International  Bridge 
&  Tramway  Co.  v.  Holland  Tr.  Co.,  81 
Fed.  422,  26  C.  C.  A.  469.  Compare 
Guarantee  Tr.  &  S.  D.  Co.  v.  Delta  & 
Pine  Laud  Co.,  104  Fed.  5,  43  C  C,  A 
396. 

[a]  The  decree  may  provide  that 
the  mortgagor  shall  execute  a  convey- 
ance to  the  purchaser.  Mead  r.  Brock- 
ner, 82  App.  Div.  480,  81  N.  Y.  Supp. 
594. 

69.  Farmers'  Loan  &  Trust  Co.  v. 
Postal  Tel.  Co.,  55  Conn.  334,  11  Atl. 
184,  3  Am.  St.  Rep.  53;  Richard  r.  Bovd, 
124  Mich.  396,  83  N.  W.  106,  foreclosure 
of  an   equitable   mortgage. 

[a]  In  the  federal  courts  the  action 
may  be  brought  in  the  district  in  which 
the  land  lies.  Merrihew  v.  Fort,  98 
Fed.  8P9. 

70.  Ala. — Hitchcock's  Heirs  v.  Uni- 
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ted  States  Bank,  7  Ala.  386.  Cal. 
Staacke  r.  Bell,  125  Cal.  309,  57  Pac. 
1012;  Southern  Pac.  R.  Co.  r.  Pixley, 
103  Cal.  118,  37  Pac.  194.  Ga.— Mosa 
V.  Strickland,  138  Ga.  539,  75  S.  E.  622. 
Ind.— Urmston  r.  Evans,  138  Ind.  285, 
37  N.  E.  792.  la.— McDonald  v.  Sec- 
end  Nat.  Bank,  106  Iowa  517,  76  N.  W. 
1011.  Kan.— Wotmore  State  Bank  v. 
Courter,  97  Kan.  178,  155  Pac.  27.  Ky. 
Shields  r.  Yelhnan,  100  Kv.  655,  39  S, 
W.  30.  Mich.— Wip tier  r."  Warren,  163 
Mich.  189,  128  N.  \V.  178.  N.  C— Fra- 
ley  V.  March,  68  N.  C.  160.  Okla. 
Horton  r.  Haines,  23  Okla.  878,  102 
P;;c.  121.  Pa. — Tryon  v.  Munson,  77 
Pa.  250,  261,  under  scire  facias.  P.  R. 
Porto  Rican  Leaf  Tobacco  Co.  v.  Ereno, 
16  Porto  Rico  96.  S.  C— Silcox  &  Co. 
r.  Jones,  80  S.  C.  484,  61  S.  E.  948. 
See  Wagener  r.  Swvgcrt,  30  S.  C.  296, 
9  S.  E.  107.  Tex.— See  Cavanaugh  v. 
Petorsnn,  47  Tex.  197;  Yandever's 
Admrs.  v.  Freem.an,  20  Tex.  333,  70  Am. 
Dec.  301  (suit  to  declare  an  absolute 
deed  to  be  a  trust,  need  not  be  brought 
in  county  where  land  lies) ;  Kinnev  v. 
McCleod,  9  Tex.  78.  Utah.— Sherman  v. 
Droubay,  27  Utah  47,  74  Pac.  348.  Wis. 
Beach  r.  Sumner,  20  Wis.  274. 

Land  in  two  counties,  see  next  sec- 
tion. 

Pleading  facts  showing  territorial 
jurisdiction,  see  infra,  III,  C,  3,  n,  (I), 
(G). 

71.  Miller  r.  Hull,  3  How.  Pr.  (N. 
Y.)  325,  1  Code  Rep.  113;  Sherman  v. 
Droubay,  27  Utah  47,  74  Pac.  348. 

72.  Bennett  Sav.  Bank  v.  Smith,  171 
Iowa   405,   152   N.   W.   717. 

73.  Rogers  v.  Cady,  104  Cal.  288,  38 
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the  matter  is  regarded  as  one  merely  involving  venue,  the  irregularity 
may  be  properly  brought  to  the  attention  of  the  court  and  a  change 
of  venne  obtained/*  and  if  this  is  not  done,  the  objection  will  be  con- 
sidered to  have  been  waived/^  Under  some  statutes,  however,  the 
action  may  also  be  maintained  in  the  county  of  the  defendant's  resi- 
dence/® 

(B.)    Where  Mortgaged  Property  Lies  in  Different  Counties. 7t ]f  ggy- 

eral  tracts  of  land  lying  in  different  counties,  are  included  in  one 
mortgage,  an  action  of  foreclosure  may  be  brought  ih  any  one  of  such 
counties  and  any  tract  of  land  may  be  sold  by  the  court,^^  but  where 
several  mortgages  are  executed  to  secure  the  same  debt,  the  land  de- 
scribed in  them  being  in  different  counties,  separate  foreclosure  pro- 
ceedings must  be  instituted  in  the  respective  counties,^^  though  it  has 
also  been  held  that  the  several  mortgages  are  to  be  construed  as  one 
instnmient  and  that  the  courts  of  either  county  may  foreclose  all  the 
mortgages.^" 

(IV.)  Jurisdiction  of  the  Person.  _  Jurisdiction  of  the  person  of  the 
defendants  must  be  obtained.^^    This  may  be  obtained  either  by  service 


Pac.  81,  43  Am.  St.  Eep.  100;  Silcox  & 
Co.  V.  Jones,  80  S.  C.  484,  61  S.  E.  948. 
See  Elliott  v.  Van  Voorst,  3  Wall.  Jr. 
299,  8  Fed.  Gas.  No.  4,390. 

74.  Method  of  obtaining  a  change 
of  venue,  see  generally  the  title 
"Venue.' ' 

75.  Colo.— 'Fletcher  v.  Stowell,  17 
Colo.  94,  28  Pac.  326.  Dak.— Territory 
V.  Jud£;e  of  the  District  Court,  5  Dak. 
275,  38  N.  W.  439,  a  default  case.  Mo. 
Chouteau  v.  Allen,  70  Mo.  290,  353. 
N.  H.— Tucker  v.  Lake,  67  N.  H.  193, 
29  Atl.  406.  Tex.— Cavanaugh  v.  Pet- 
erson, 47  Tex.  197.  Utah. — Snyder  v. 
Pike,  30  Utah  102,  83  Pac.  692. 

76.  Ala. — Eeeves  r.  Brown,  103  Ala. 
537,  15  So.  824.  la. — Finnagan  v.  Man- 
chester, 12  Iowa  521.  But  see  McDon- 
ald r.  Second  Nat.  Bank,  106  Iowa  517, 
76  N.  W.  1011,  construing  a  later  stat- 
ute. La. — Fulton  r.  Oertling,  131  La. 
768,  60  So.  238.  Miss.— Moyse  ;;.  Cohn, 
76  Miss.  590,  25  So.  169.  Tex.— Kin- 
ney r.  McCleod,  9  Tex.   78. 

[a]  Parties  made  defendant  to  a 
cross  bill  alleging  fraudulent  represent- 
ations made  by  them  as  the  original 
mortgagees,  cannot  obtain  a  change  of 
venue  to  the  county  in  which  they  re- 
side. Brown  v.  Ho'lden,  120  Iowa'^191, 
94  N.   W.  482. 

77.  Where  property  is  situated  in 
two  states,  see  supra,  III,  C,  3,  i,  (III), 
(A).  >     >     ,  J,  K       J, 

78.  U.  S.— Stevens  v.  Ferry,  48  Fed. 
7.     Ala. — Boiling  v.   Munchus,  65  Ala. 


558.  Cal.— Goldtree  v.  McAlister,  86 
Cal.  93,  23  Pac.  207,  24  Pac.  801.  Ind. 
Holmes  v.  Taylor,  48  Ind.  169.  Ky. 
Hendrix  v.  Nesbitt,  96  Ky.  652,  29  S. 
W.  627.  N.  Y.— Strong  v.  Eighme,  41 
How.  Pr.  117.  Pa.— Prospect  Bldg.  & 
L.  Assn.  V.  Russel,  36  W.  N.  C.  260. 
S.  C. — See  Wagener  v.  Swygert,  30  S. 
C.  296,  9  S.  E.  107.  Wash.— See  Em- 
pire State  Sur.  Co.  v.  Ballou,  66  Wash. 
76,  118  Pac.   923. 

[a]  Division  of  the  county  pending 
the  action  does  not  deprive  the  court 
of  jurisdiction.  Security  Loan  &  Tr. 
Co.  V.  Kauffnian,  108  Cal.  214,  41  Pac. 
467. 

79.  McDonald  v.  Second  Nat.  Bank, 
106  Iowa   517,   76  N.  W.  1011. 

80.  Empire  State  Surety  Co.  v.  Bal- 
lou, 66  Wash.  76,  118  Pac.  923;  Com- 
mercial Nat.  Bank  v.  Johnson,  16  Wash. 
536,  48  Pac.   267. 

[a]  Where  a  specific  portion  of  the 
single  debt  is  secured  by  each  of  two 
mortgages,  the  debt  is  to  be  considered 
as  having  a  double  aspect  and  separ- 
ate foreclosure  proceedings  may  be 
maintained.  Citizens'  Nat.  Bank  v. 
Abbott,  72  Wash.  73,  129  Pac.  10S5. 

81.  Hunnewell  v.  Goodrich,  3  Cush. 
(Mass.)    469. 

[a]  Where  jurisdiction  of  the  per- 
son not  obtained,  an  action  to  remove 
the  cloud  east  by  the  foreclosure  de- 
cree may  be  maintained.  Watkins  v. 
Perry,  25  Colo.  App.  425,  139  Pac.  551. 

Requirement    of  personal  service  of 
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of  process,^-  or  by  the  vohmtary  appearance  of  defendants.^^ 
k.  Process.  —  (I-)  In  General.84  — Unless  there  is  a  voluntary  ap- 
pearance, the  issuance  and  service  of  process  in  foreclosure  actions 
is  necessary  to  enable  the  court  to  obtain  jurisdiction  over  the  per- 
son of  the  dcfendants.85  All  persons  jointly  interested  must  be  prop- 
erly served.^"  Process  need  not  issue  upon  a  cross  complaint  so  long 
as  the  matters  therein  involved  are  also  involved  in  the  complaint,*' 
but  when  the  cross  complaint  sets  up  matters  not  involved  in  the 
complaint  and  seeks  relief  against  a  codefendant  of  a  nature  totally 
different  from  that  sought  in  the  complaint  process  must  be  issued  on 
the  cross  complaint.*^ 

(II.)  Form  and  Requisites.  —  The  process  should  conform  to  the  gen- 
eral reciuirements  elsewhere  treated.^"  It  must  be  entitled  in  the 
name  of  the  state,^"  and  must  give  to  the  defendants  the  time  specified 
by  law  witliin  which  to  answer  the  complaint.^^  Where  personal  service 
is  had,  the  summons  need  not  state  the  nature  of  the  action  or  the 


process  in  order  that  judgment  for  a 
deficiency  may  be  entered,  see  infra, 
III,   C,   3,  k. 

fb]  Mistake  in  Name.— Tf  the  prop- 
er person  is  personally  served  as  mort- 
gagor, the  fact  that  service  is  made  by 
mistake  under  an  improper  name  does 
not  render  thte  judgment  void.  Page 
V.  Bresee,  92  Nei).  241,  138  N.  W.  138. 
See  15  Staxdard  Proc.  62,  and  the  title 
"Process." 

82.  See  infra,  II,  C,  3,  k,  (III). 

83.  Hibernia  Sav.  &  L.  Soe.  v.  Coch- 
ran, 141  Cal.  653,  75  Pac.  315;  Hunne- 
well  V.  Goodrich,  3  Cush.   (Mass.)   469. 

Bi.  Soe  gonor.ally  the  titles  "Pro- 
cess;" "Service  of  Process  and  Pa- 
pers." 

85.  See  17  Standard  Proc.  678,  686, 
and  the  titles  "Process;"  "Service  of 
Process  and  Papers. ' ' 

[a]  Mere  notice  to  defendants  of 
the  proceedings,  is  insufficient.  Young 
V.  Mnntgonierv  &  E.  R.  Co.,  2  Woods 
606,   30   Fed.   C.ns.   No.   18,166. 

[b]  The  writ  of  scire  facias  is  both 
process  and  declaration.  Marsh  t". 
Smith,  2   Clark    (Pa.)   489. 

fc]  Service  of  a  rule  nisi  is  the 
character  of  yirncess  employed  in  some 
states.  !Montgomerv  v.  King,  123  Ga. 
14,  50  S.  v..  963.     Bee  xnpra,  III,  A,  1. 

Jurisdiction  over  the  land  acquired 
how.  see  infra.  TIT,  C,  3,  k,  (III).  (A); 
IIT,  C,  3,  1. 

86.  Piggott  r.  Sncll,  59  111.  106. 

[a]  Failure  to  serve  one  of  several 
joint  makers  of  the  note  to  secure  which 
the     morfLcage     ^A■as     given,     who     was 


named  in  the  complaint  as  a  party  de- 
fendant, renders  the  decree  invalid. 
Sarasota  Ice,  Fish  &  Power  Co.  v.  Lyle 
&  Co.,  53   Fla.  1069,  43  So.  602. 

As  to  proper  and  necessary  parties, 
F-ce  infra,  Til,  C,  3,  m. 

87.  Jenkins  v.  Newman,  122  Ind.  99, 
23  N.  E.  683;  Southward  v.  .Jamison,  66 
Ohio  St.  290,  64  N.  E.  135.  See  gen- 
erally 6  Stamdard  Proc.  308,  and  the 
title   "Process." 

88.  Cal.— White  v.  Patton,  87  Cal. 
151,  25  Pac.  270.  Minn.— Jewett  v. 
Iowa  Land  Co.,  64  Minn.  531,  67  N.  W. 
639,  58  Am.  St.  Rep.  555.  Ohio.— South- 
ward V.  .lamison,  66  Ohio  St.  290,  64 
N.  E.  135. 

fa]  Where  the  complaint  did  not 
seek  a  personal  judgment  against  a 
purchaser  from  the  mortgagor  of  the 
mortgaged  premises,  a  personal  judg- 
ment cannot  be  based  on  a  cross  com- 
plaint by  the  mortgagor  alleging  an  as- 
sumption of  the  mortgage  debt  by  the 
purchaser,  unless  process  is  issued  upon 
such  cross  complaint.  Southward  v. 
Jamison,  66  Ohio  St.  290,  64  N.  E.  135. 

89.  See  the  title   "Process." 

fal  It  should  contain  a  statement 
that  if  the  defendant  fail  to  answer  the 
complaint,  plaintiff  will  apply  to  the 
court  for  the  relief  demanded  therein. 
Swift  r.  Mevers,  13  Sawy.  583,  37  Fed. 
37. 

90.  Forbes  v.  Darling,  94  Mich.  621, 
54  N.   VV.  385. 

Entitling  an  order  of  sale,  see  infra, 
III,  C,  3,  u,    (ID. 

91.  Herd  v.  Cist,  14  Ky.  L.  Rep.  644, 
20  S.  W.  103.5. 
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kiud  of  judgment  which  will  be  rendered,^^  ^or  need  it  describe  the 
land  covered"  by  the  mortgage,^^  refer  to  the  place  where  the  mortgage 
is  recorded,^*  or  have  indorsed  thereon  the  amount  plaintiff  seeks 
to  recover,^^  even  though  a  deficiency  judgment  is  also  asked.^^  Mere 
defects  in  the  form  of  process  may  be  cured  by  amendment. ^^ 

Where  service  of  process  is  made  by  publication,  the  affidavit  for  pub- 
lication should  disclose  the  nature  of  the  action  and  the  character  of 
the  relief  sought,^^  but  need  not  describe  the  land.^^  It  must  set  forth 
the  facts  which  justify  publication.^ 

(III.)  Service  of  Process. —  (A.)  In  General — Unless  waived  by  ap- 
pearance,^ or  otherwise,''  process  should  be  served  in  accordance  with 
general  rules  elsewhere  treated.*  Service  should  be  made  within  the 
time  required  by  law,^  and  must  be  made  strictly  in  accordance  with 
existing  statutory  provisions."  While  the  action  must  be  brought  in 
the  count}^  in  which  the  land  lies,''  service  of  the  summons  may  be 
made  in  any  county  within  the  state  in  which  the  defendant  may  be 
found.® 

Substituted  service,  in  the  method  prescribed  by  statute  may  properly 
be  made  on  a    non-resident    mortgagor,^    or    any    other    non-resident 


92.  Horton  V.  Haines,  23  Okla.  878, 
102  Pac.  121.  Compare  York  v.  Board- 
man,  40  Iowa  57;  Camden  Bank  v. 
Thompson,  46  S.  C.  499,  24  S.  E.  332, 
under  a   statute. 

93.  Fleming  v.  Hager,  121  Iowa  205, 
96  N.  W.  752;  Van  Sickles  v.  Town,  53 
Iowa  259;  Horton  v.  Haines,  23  Okla. 
878,  102  Pae.  121. 

94.  Fleming  v.  Hager,  121  Iowa  205, 
96  N.  W.  752. 

95.  la. — York  v.  Boardman,  40  Iowa 
57.  Kan.— Mudge  v.  Hull,  56  Kan.  314, 
43  Pac.  242.  Neb.— Boulware  v.  Otoe 
Co.,  16  Neb.  26,  19  N.  W.  454.  Okla. 
Horton  v.  Haines,  23  Okla.  878,  102  Pac. 
121. 

[a]  The  fact  that  the  amount  due 
is  so  endorsed  does  not  vitiate  the 
service.  Maholm  v.  Marshall,  29  Ohio 
St.    611. 

96.  Orcutt  V.  Polsley,  59  Neb.  575, 
81  N.   W.  616. 

97.  See  infra,  II,  C,  3,  n,  (VII), 
and   the  title   "Process." 

98.  Sharp  v.   McColm,  79   Kan.   772, 

101  Pae.  659. 

99.  Ennis  V.    Grimes,   80    Kan.   429, 

102  Pac.  454. 

fa]  A  misdescription  will  be  re- 
jected as  surplusage.  Sharp  v.  McColm, 
79  Kan.  772,  101   Pac.   659. 

1.  See  the  title  "Service  of  Pro- 
cess and  Papers." 

[a]  Non-residence  (1)  of  the  de- 
fendants (Evans  v.  Weinstein,  124  App. 


Div.  316,  108  N.  Y.  Supp.  753),  and 
(2)  the  facts  establishing  non-residence. 
Evans  v.  Weinstein,  124  App.  Div.  316, 
108  N.  Y.  Supp.  753;  Empire  City  Sav. 
Bank  v.  Silleck,  98  App.  Div.  139,  90 
N.  Y.  Supp.  561.  (3)  An  affidavit  by 
the  attorney  that  he  was  informed  by 
his  client  and  believed  that  the  defend- 
ants were  non-residents,  is  sufficient. 
Powell  V.  Pierce,  168  Mich.  427,  134 
N.  W.  447. 

fb]  Facts  showing  attempt  to  serve 
defendant  within  the  jurisdiction.  Ro- 
mig  V.  Gillett,  187  U.  S.  Ill,  23  Sup. 
Ct.  40,  47  L.  ed.  97. 

2.  Cal.— Hibernia  Sav.  &  L.  Soc.  v. 
Cochran,  141  Cal.  653,  75  Pac.  315.  111. 
Lancaster  v.  Snow,  184  111.  534,  56  N. 
E.  813.  N.  Y. — Martine  v.  Lowenstein, 
68  N.  Y.  456. 

See  generally  the  title  "Appear- 
ances." 

3.  Cheney  v.  Harding,  21  Neb.  65, 
31  N.  VV.  255,  acknowledgment  of  serv- 
ice.    See  17  Standard  Proc.  700. 

4.  See  generally  the  title,  "Service 
of  Process  and  Papers." 

5.  White  V.  Superior  Court,  126  Cal. 
245,  58  Pac.  450. 

6.  Dykes  v.  MeClung,  74  Ga.  382. 

7.  See  supra.  III,  C,  3,  j,  (III). 

8.  U.  S.— Swift  V.  Meyers,  13  Sawy. 
j83,  37  Fed.  37.  Kan.— Mudge  v.  Hull, 
56  Kan.  314,  43  Pac.  242.  Ohio.— Ma- 
holm V.  Marshall,  29  Ohio  St.  611. 

9.  Ga.— Swift  V.  Van  Dyke,  98  Ga. 
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defendant,"  and  will  ho  sufficient  to  vest  the  court  with  jurisdiction  to 
render  a  .iud^niieut  in  rem,  for  the  sale  of  the  property,^'  but  not  a 
personal  judgment  for  a  deficiency. '- 

(B.)  Proof  of.  —  Proof  of  service  of  process  is  an  essential  prerequi- 
site to  the  rendition  of  a  valid  judgment." 

(IV.)  Defects  and  Objections. — Where  the  process  is  fatally  de- 
fective, no  riglits  can  he  acquired  under  the  judgment/*  but  mere 
irregularities  \vill  be  waived  unless  an  objection  is  promptly  inter- 
posed.'^ Only  the  party  as  to  whom  service  of  process  is  defective 
can  make  an  objection  on  this  ground.^^  A  general  appearance  and 
answer  to  the  merits  constitutes  a  waiver  of  all  objections  to  juris- 
diction over  the  person." 

1.     Lis  Pendens  Notice.  — The  filing  of  a  lis  pendens  is  governed 


725,  26  S.  E.  59.  111.— 'Reedy  v.  Cam- 
field,  159  111.  254,  42  N.  E.  833.  La. 
Roos  r.  Rosers,  141  La.  157,  74  So.  889; 
Rosters  r.  Binyoti.  124  La.  95,  49  So. 
991.  Minn. — Crombic  v.  Little,  47  Minn. 
581.  50  N.  W.  82:?.  N.  Y.— Hope  r.  8he- 
vill,  i:?7  App.  Uiv.  86,  122  N.  Y.  Supp. 
127.  S.  C. — Greenwood  Loan  &  G.  Assn. 
V.  Williams,  71  S.  C.  421,  51  S.  E.  272. 
fa]  The  name  of  a  imiior  niortgagee 
as  it  appears  in  the  record  of  the  mort- 
gacre  inav  be  relied  upon  by  the  plain- 
tiff. Baughor  v.  Woollen,  147  Ind.  308, 
45   N.  E.   94. 

10.  Charles  S.  Wentworth  &  Co.  V. 
Reed,  77  N.  H.  595,  90  Atl.  787. 

[al  Service  on  Unkno-mi  Persons. 
Where  the  statute  p:overrin<i  construc- 
tive service  on  unknown  persons,  pro- 
vides that  they  shall  be  described  in 
the  foniplaint,  persons  known  to  the 
plaintiff  will  not  be  deemed  parties  to 
the  action  by  virtue  of  the  publication 
of  summons,  whore  they  are  not  de- 
scribed in  the  complaint.  Moir  r.  Flood, 
66  App.  Div.  544,  73  N,  Y.  Supp.  364. 

11.  U.  S. — Bower  r.  Stein,  177  Fed. 
673,  101  C.  C.  A.  299.  N.  H.— Chas.  S. 
Wentworth  &  Co.  v.  Reed,  77  N.  H. 
595,  90  Atl.  787.  S.  C— Greenwood 
Loan  &  G.  Assn.  v.  Williams,  71  S.  C. 
421,  51  S.  E.  272.  S.  D. — Froelich  v. 
Swnfford,  35  S.  D.  35,  150  N.  W.  476. 
Utah. — Boucofski  v.  Jacobsen.  30  Utah 
165,  104  Pac.  117,  26  L.  R.  A.  (N.  S.) 
898. 

See  17  Staxpard  Proc.  6«53,  6«?8. 

[a]  No  attachment  of  the  property 
Is  necessary,  since  the  morteace  is  it- 
self n  lien  and  the  court  by  the  fore- 
closure proceedings  and  the  filing  of  a 
lis  pendens  puts  its  hands  upon  the 
property    for    the    purpose    of   the    suit 
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in  rem.    Greenwood  Loan  &  G.  Assn.  V. 
Williams,  71  S.  C.  421,  51   S.  E.  272. 

12.  Latta  v.  Tutton,  122  Cal.  279,  54 
Pac.  844.  68  Am.  St.  Rep.  30.  And  see 
infra,  111,  D,  2,   (B). 

13.  Reinhart  v.  Luffo,  86  Cal.  395, 
24  Pac.  1089,  21  Am.  St.  Rep.  52;  Ver- 
mont Loan  &  Tr.  Co.  v.  McGreeor,  5 
Idaho  510,  51  Pac.  104.  See  Swift  v. 
Mevers,  13  Sawv.  ,583,  37  Fed.  37;  Davis 
u.  JIuston,  15  Neb.  28,  16  N.  W.  820; 
and  the  title  "Service  of  Process  and 
Papers."  Compare  15  Staxdard  Proc. 
430,  441,  et   seq. 

14.  Caspv  V.  Melntyre,  45  Minn.  526, 
4S  N.  W.  402.  See  generally  the  title 
"Process." 

15.  Lindsev  r.  Delano,  78  Iowa  350, 
43  N.  W.  218.' 

[a]  Acceptance  of  the  surplus  re- 
ceived at  the  sale,  is  a  waiver  of  ir- 
regularities. Southard  v.  Perry,  21 
Towa  488,  89  Am.  Dec.  587. 

16.  Johnson  V.  Putnam  Foundry  & 
Marh.  Co.,  107  App.  Div.  99,  152  N.  Y. 
Supp.   792. 

fa]  A  junior  lienor  cannot  avail 
himself  of  a  defect  in  service  of  pro- 
cess upon  the  mortgagor.  111. — Fergus 
r.  Tinkham,  38  111.  407.  la.— Semple  v. 
Lee,  13  Towa  304.  N.  Y.— Johnson  r. 
Putnam  Foundry  &  Mach.  Co.,  167 
App.    Div.   99,   152  N.   Y.   Supp.   792. 

fb]  A  iudgment  entered  by  collusion 
between  a  mortgagor  and  mortgagee,  in 
wliich  creditors  only  are  served,  is  void- 
able but  not  void.  Johnson  v.  Putnam 
Foundrv  &  Mach.  Co.,  167  App.  Div. 
99,  152'  N.  Y.  Supp.  792. 

17.  Greenwood  Loan  &  G.  Assn.  v. 
Williams,  71  S.  C.  421,  51  S.  E.  272. 
See  17  Standard  Proc.  702. 
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by  greneral  rules  elsewhere  treated.^^  Except  where  the  statute  so 
provides,  as  it  does  in  some  states/^  the  filing  of  a  notice  of  lis  pendens 
is  unnecessary  to  subject  to  the  judgment  the  interest  of  persons 
whose  liens  attached  after  the  institution  of  the  action.-"  A  pur- 
chaser or  lien  holder  after  judgment,  however,  always  holds  subject 
to  the  judgment."^  In  some  jurisdictions,  the  filing  of  a  lis  pendens 
is  treated  as  a  means  by  which  the  court  acquires  jurisdiction  to  render 
a  judgment  in  rem.^- 

m.  Parties.  —  (I.)  In  General.  —  The  only  necessary  parties  to  a 
foreclosure  action,  strictly  speaking,  are  the  mortgagee,  the  mortgagor, 
or  their  successors  in  interest,  and  those  who  have  acquired  interests 
in  the  premises  subsequent  to  the  mortgage.^^  The  distinction  between 
parties  necessary  in  the  sense  that  their  presence  is  indispensable  to 
the  rendition  of  a  valid  decree  of  sale  and  parties  necessarily  present 
in  order  that  a  judgment  may  be  recovered  which  shall  give  to  the 
purchaser  a  title  free  from  their  liens  and  encumbrances,  must  be 
constantly  borne  in  mind.-*  Proper  parties  may  be  defined  as  those 
who  are  so  connected  with  the  subject-matter  that  their  presence  in 
the  action  cannot  be  objected  to  as  a  misjoinder,  though  if  they  are 
not  joined  a  complete  judgment  can  still  be  rendered  without  con- 
sidering or  affecting  their  rights.^''  It  is  immaterial  whether  parties 
necessary  to  the  proceeding  appear  as  parties  plaintiff  or  defendant.^^ 
A  statute  prescribing  who  are  necessary  parties  to  a  foreclosure  action, 
affects  the  remedy  only  and  applies  to  existing  as  well  as  subsequent 
mortgages.^^  A  person  whose  interest  is  known  cannot  be  bound  by 
proceedings  taken,  in  accordance  with  statutory  provisions,  against 
unknown  owners.^*^ 

(II.)    Plaint±ffs.— (A.)    In  General.  — The  real  party  in  interest  in  a 


18.  See  generally  the  title  "Lis 
Pendens. ' ' 

19.  Johnson  v.  Friant,  140  Cal.  260, 
73  Pac.  993;  Amador  Canal  &  M.  Co.  v. 
Mitchell,  59  Cal.  168;  Lebanon  Sav. 
Bank  v.  Hollenbeck,  29  Minn.  322,  13 
N.  W.  145. 

20.  Malone  v.  Marriott,  64  Ala.  486; 
Roberts  v.  Doren,  10  Ohio  Dee.  (Re- 
print)  349. 

21.  London  &  S.  F.  Bank  v.  Dexter, 
Horton  &  Co.,  126  Fed.  593,  61  C.  C.  A. 
515. 

22.  Greenwood  Loan  &  G.  Assn.  v. 
Williams,  71  S.  C.  421,  51  S.  E.  272. 

23.  Tug  River  Coal  &  Salt  Co.  v. 
Brigel,  86  Fed.  818,  30  C.  C.  A.  415; 
Bennett  v.  United  States  Land,  T.  &  L. 
Co.,  16  Ariz.  138,  141  Pac.  717.  And 
see  the  cases  cited  throughout  this  sec- 
tion. 

The  real  party  in  interest  is  in- 
cluded within  the  meaning  of  the  term 
mortgagee.  See  infra,  III,  C,  3,  m, 
(11),  (A). 


Who  are  necessary  parties  generally, 
see  the  title  "Parties." 

24.  Eckerson  v.  Tanney,  235  Fed. 
415;  Porter  v.  Hamill,  95  Ark.  97,  128 
S.  W.  570. 

25.  U.  S.— Williams  v.  Bankhead,  19 
Wall.  563,  22  L.  ed.  184.  Ark.— Porter 
V.  Clements,  3  Ark.  364.  Ariz.— Ben- 
nett V.  United  States  Land,  T.  &  L.  Co., 
16  Ariz.  138,  141  Pac.  717. 

See  generally  the  title  "Parties." 

26.  Cal.— Patten  v.  Pepper  Hotel 
Co.,  153  Cal.  460,  96  Pac.  296.  Ind. 
MacMillan  v.  Clements,  33  Ind.  App. 
120,  70  N.  E.  997.  N.  Y.— Simson  v. 
Satterlee,  64  N.  Y.  657. 

27.  Simon  v.  Sabb,  56  S.  C.  38,  33 
S.  E.  799. 

28.  Wellington  v.  Heermans,  110  111. 
564. 

Service  of  process  on  unknown  owner, 
see  supra,  II,  B,  3,  k,  (III),  (A),  and 
the  title  "Service  of  Process  and 
Papers." 


Vol.  XIX 


928 


MORTGAGES 


mortgage  standing  in  the  name  of  another  may  bring  an  action  of 
foreclosure.-^  Where  a  party  having  an  interest  in  the  mortgaged 
premises  was  omitted  from  a  former  foreclosure  action,  the  purchaser 
at  the  foreclosure  sale  and  not  the  former  mortgagee  is  the  proper 
person  to  maintain  the  second  foreclosure  action.^" 

(B.)    Persons  Jointly  or  Severally  Interested All  the  joint  o\\Tiers 

of  a  mortgage  should  join  as  plaintiffs  in  an  action  for  its  fore- 
closure/' unless  some  refuse  to  join,  in  which  event  such  persons  should 
be  made  defendants."^-  All  partners  must  join  in  the  foreclosure  of  a 
mortgage  owned  by  the  partnership.^^  If  several  debts  or  notes  be 
secured"  by  one  mortgage,  the  holder  of  any  one  of  such  notes  may 
institute  foreclosure  proceedings,^*  though  it  is  also  proper  for  the 
original  holders  of  the  different  notes  to  join  as  plaintiffs,^^  and  under 


29.  Ala. — Moore  r.  Pope,  97  Ala. 
462,  11  So.  840.  Cal.— Anglo-California 
Bank  v.  Corf,  147  Cal.  384,  81  Pac.  1077. 
Mich. — Michi£;an  State  Bank  v.  Trow- 
bridge, 92  Mich.  217,  52  N.  W.  632. 
Minn. — First  State  Bank  r.  Sibley  Coun- 
ty Bank,  93  Minn.  317,  101  N.  W. 
309. 

Action  by  real  party  in  interest  and 
limitations  on  the  rule,  see  tlie  title 
"Parties." 

[a J  A  bank  may  foreclose  a  mort- 
gage executed  to  its  cashier  for  its 
benefit.  Moore  v.  Pope,  97  Ala.  462,  11 
So.   840. 

[b]  A  county  may  foreclose  a  mort- 
gage running  in  the  name  of  the  mem- 
bers of  its  bonvd  of  supervisors.  Oconto 
r.  Hall,  42  Wis.  59. 

[c]  A  mortgagee  who  has  pledged 
his  mortgage  may  maintain  an  action 
of  foreclosure,  being  still  the  ecjuitable 
owner.  Benjamin  i".  Petersen  11.  L. 
&  P.  Co.,  170  Iowa  461,  153  N.  W. 
71;  Norton  V.  Warner,  3  Edw.  Ch.  (N. 
Y.)   106. 

30.  Georgia  Pac.  E.  E.  Co.  v.  Walk- 
er, 61  Miss.  481;  Greene  r.  Mussey,  76 
App.  Div.  174,  78  N.  Y.  Supp.  434. 

Right  to  maintain  successive  fore- 
closure actions,   see  supra.  III,  C,  3,  e. 

31.  Ky.— Hopkins  v.  Ward,  12  B. 
Men.  185.  Minn. — Hawke  );.  Banning, 
3  Minn.  67.  N.  Y. — Dahl  r.  Levenberg, 
173  App.  Div.  899,  157  N.  Y.  Supp. 
1121.  N.  J,— Trades  Sav.  Bank  v. 
Froese,  26  N.  .1.  Eq.  453. 

[n]  The  survivor  of  joint  mort- 
gagees m;iy  sue  without  joining  the  per- 
sonal reytresentative  of  the  decedent,  or 
his  heirs.  Lannay  v.  Wilson,  30  Md. 
536.  To  the  same  effect  see:  Ala. 
Erwin  r.  Fergson,  5  Ala.  158.  Me. 
Williams  r.  Hilton,  35  Me.  547,  58  Am. 
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Dec.  729.  Mass. — Blake  v.  Sanborn,  8 
Gray  154.  N.  J.— Mutual  Life  Ins.  Co. 
V.  Sturges,  32  N.  J.  Eq.  678,  the  repre- 
sentatives of  the  deceased  mortgagee 
should  be  made  parties  defendant. 

Joinder  of  causes  of  action,  see  supra, 
JIT,  C,  3,  f. 

32.  See  infra,  III,  C,  3,  m,  (III), 
(B). 

33.  Ark. — Cannon  v.  Harmon,  124 
Ark.  344,  187  S.  W.  164.  N.  J.— Jewell 
r  West  Orange,  36  N.  J.  Eq.  403. 
Vt.— Noyes  v.  Sawyer,  3  Vt.  160. 

See  generally  tiie  title  "Partner- 
ship. ' ' 

But  see  Piatt  v.  Miller,  72  Fla.  92, 
72  So.  482. 

34.  Ark. — Porter  v.  Clements,  3  Ark. 
364.  Ga. — WilHngham  r.  Huguenin,  129 
Ga.  835,  60  S.  E.  186.  Ind.— Goodall 
r.  Moplev,  45  Ind.  355.  Me. — Brown  v. 
Bates,  55  Me.  520,  92  xVm.  Dec.  613. 
Md.— Eichardson  r.  Owings,  86  Md.  663, 
39  Atl.  100.  Mo.— Thayer  r.  Campbell, 
9  Mo.  280.  Neb. — Studebaker  Bros. 
Mfg.  Co.  V.  McCurgur,  20  Neb.  500,  30 
\.  W.  6Sfi. 

Intervention  by  the  holder  of  another 
such  note,  see  infra,  III,  C,  3,  m, 
(IV),   (B). 

35.  ni.— Pogue  r.  Clark,  25  111.  351. 
Ind.— Aetna  Life  Ins.  Co.  r.  Finch,  84 
Ind.  301.  Neb.— Guthrie  r.  Treat,  66 
Neb.  415,  92  N.  W.  595,  103  Am.  St. 
Eep.  718.  Ore. — Eoth  v.  Troutdale  Land 
Oo.,  83  Ore.  500,  162  Pac.  1069;  Stew- 
art r.  Templeton,  55  Ore.  364,  104  Pac. 
978,  106  Pnc.   640. 

fa]  "Where  several  persons  hare 
distinct  rights  against  a  common  fund, 
they  are  nllowed  to  file  a  bill  for  the 
purpose  of  promoting  their  right  against 
the  common  fund  liable  to  their  de- 
mand."    Pogue  V.  Clark,  25  111.  351. 
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some  authorities  the  holders  of  all  the  notes  must  he  made  parties 
either  plaintiff  or  defendant  to  the  action.^*'  It  has  been  held,  how- 
ever, that  the  assignees  of  some  of  the  notes  cannot  be  joined  as 
parties  plaintiff  with  the  original  holders  of  other  notes,^^  but  they  are 
proper,  though  not  necessary,  parties  defendant. ^^ 

(C.)    In  Case  of  Assignment In  most  jurisdictions,  the  assignee  of 

a  mortgage  may  institute  a  foreclosure  action  in  his  own  name,  as 
the  holder  of  the  legal  title  and  the  real  party  in  interest,^®  even 
though  the  assignment  was  made  solely  for  the  purpose  of  collecting 
the  debt  seeured,^°  and  the  assignor  is  not  a  necessary  party  to  the 
action.*^  In  some  jurisdictions  a  foreclosure  suit  in  case  of  an  as- 
signment of  the  mortgage,  should  be  brought  in  the  name  of  the 
assignor,  for  the  use  of  the  assignee.*^  Where  there  is  only  an  equit- 
able assignment,  the  action  may  be  brought  by  the  assignee,*^  but  the 
assignor  as  the  holder  of  the  legal  title,  is  a  necessary  party.**  If  the 
assignment  be  made  as  collateral  security  for  a  debt,  the  assignor 
may  still  bring  his  action  for  foreclosure,*^  or  both  the  assignor  and 
assignee  may  join  as  plaintiffs;*®  but  if  the  assignee  is  not  a  plaintiff 
he  must  be  joined  as  a  defendant.*^  Where  the  assignor  is  a  neces- 
sary party,  it  is  immaterial  whether  he  be  joined  as  a  party  plaintiff 


36.  Ark. — Porter  v.  Clements,  3  Ark. 
364.  HL— Koester  v.  Burke,  81  111. 
436.  Wis.— Pettibone  v.  Edwards,  15 
Wis.  95. 

37.  Rankin  v.  Major,  9  Iowa  297; 
Swenson  v.  Moline  Plow  Co.,  14  Kan. 
387.  Compare  Grattan  v.  Wiggins,  23 
Cal.  16. 

38.  See  infra,  II,  C,  3,  m,  (III), 
(B). 

39.  U.  S. — Bendey  v.  Townsend,  109 
U.  S.  665,  3  Sup.  Ct.  482,  27  L.  ed. 
1065.  Ind. — Carper  v.  Hunger,  62  Ind. 
481.  Minn. — Bottineau  v.  Aetna  Life 
Ins.  Co.,  31  Minn.  125,  16  N.  W.  849. 
N.  Y. — Andrews  v.  Gillespie,  47  N.  Y. 
487. 

See  generally  the  title  "Parties," 
and  3  Standt^jid  Proc.  110,  117. 

40.  Cal.— Cortelyou  r.  Jones,  132  Cal. 
131,  64  Pac.  119.  Mich.— Fisher  v. 
Meister,  24  Mich.  447.  N.  Y. — Mor- 
rison V.  Sehmeman,  166  App.  Div.  264, 
151  N.  Y.  Supp.  607. 

See  3  Standard  Proc.  111. 

41.  See  3  Standard  Proc.  110,  117, 
and  infra,  III,  C,   3,  m,   (III),   (C). 

[a]  If  the  mortgagee  has  hy  the  as- 
signment passed  aU  his  interest,  he  is 
neither  a  necessary  nor  proper  party. 
Keister  v.  Myers,  115  Ind.  312,  17  N. 
E.  161. 

42.  Ga. — Montgomery  v.  King,  123 
Ga.  14,  50  S.  E.  963,  foreclosure  by  rule 


nisi.  But  see  Barnes  r.  Fleetwood,  5 
Ga.  App.  296,  63  S.  E.  60.  111.— Win- 
chell  r.  Edwards,  57  111.  41,  where  the 
action  is  by  scire  facias.  Me. — Holmes 
V.  French,  70  Me.  341. 

[a]  An  amendment  changing  the 
action  from  one  in  the  name  of  the 
assignee  or  holder  of  the  mortgage  to 
one  in  the  name  of  the  assignor  for 
his  use,  should  be  allowed.  Neal  Bank 
V.  Bruce,  137   Ga.   361,   73  S.  E.   503. 

43.  Ind.  —  Slaughter  v.  Foust,  4 
Blackf.  379.  la.— Green  v.  Marble,  37 
Iowa  95.  N.  C. — Andrews  v.  McDaniel, 
68  N.  C.  385. 

44.  Ala. — Langlev  r.  Andrews,  132 
Ala.  147,  31  So.  469.  Ind.— Green  v. 
McCord,  30  Ind.  App.  470,  66  N.  E. 
494,  a  case  of  an  assignment  by  the 
mortgagee  for  the  benefit  of  his  cred- 
itors. N.  Y. — Sprague  v.  Cochran,  84 
Hun  240,  32  N.  Y.  Supp.  572,  65  N.  Y. 
St.  630. 

[a]  Where  there  is  an  assignment 
of  the  debt  only,  the  assignor  is  a 
necessary  party.  Bibb  v.  liawley,  59 
Ala.  403. 

45.  Hopson  v.  Aetna  Axle  &  Spring 
Co.,  50  Conn.  597. 

Action  by  pledgor,  see  supra.  III,  C, 
3,  m,   (II),   (A). 

46.  Cerf  v.  Ashley,  68  Cal.  419,  9 
Pac.  658. 

47.  See  infra,  III,  C,  3,  m,  (III) 
(C). 
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or  defendant.*^  Wliere  the  assigrnment  is  made  pendinf?  the  suit,  the 
assifjnee  is  not  a  necossary  party,  and  tlio  suit  may  he  continued  either 
in  the  name  of  the  assignor  or  a  sul)stitiition  of  the  assignee  may  be 
made.*® 

(D.)  In  Cape  of  Death  of  Mortgagee. —  The  personal  representative  of 
a  deceased  mortg:agee  is  the  proper  and  a  necessary  plaintiff  in  a 
foreclosure  action,  since  the  mortgage  constitutes  assets  of  the  estate 
in  his  hands.^^'  The  heirs  are  neither  necessary  nor  proper  parties.®^ 
The  legatee  of  the  mortgage  may  properly  join  as  plaintiff.^- 

(E.)    Trustees  and  Beneficiaries The  trustee  named  in  a  mortgage 

or  deed  of  trust  may  bring  an  action  for  its  foreclosure,^^  and  if  he 
is  not  a  plaintiff  he  is  a  necessary  party  defendant/'"'*  Co-trustees 
.should  join  as  parties  plaintiff,^^  unless  a  position  hostile  to  the  trust 
has  been  taken  by  one  of  them,  in  which  event  the  latter  should  be 
made  a  party  defendant.^"    The  legal  holder  of  a  note,  secured  by  deed 


48.  Buckheit  v.  Decatur  Land  Co., 
140  Ala.  216,  37  So.  75. 

49.  Tribue  v.  Broaddus,  106  Ark.  418, 
153  S.  VV.  611;  Orange  Growers'  Bank 
V.  Diinoan,  13;?  Cal.  254,  65  Pae.  469. 

Substitution  of  parties,  in  general, 
see  infra,  Til,  C,  .'5,  m,  (IV),  and  the 
title  "Parties." 

[a]  A  junior  mortgagee  to  whom 
the  plaintiff  assigns  his  judgment  may 
be  substituted  as  plaintiff  in  the  action 
though  he  had  been  joined  as  a  de- 
fendant. Codd  V.  Wavne  Circ,  Judge, 
109  Mich.  120,  67  N.  W.  819. 

[b]  To  allow  the  original  plaintiff 
to  continue  as  a  party  to  the  action, 
is  improper  but  harmless,  where  there 
has  been  a  substitution.  Orange  Grow- 
ers' Bank  v.  Duncan,  133  Cal.  254,  65 
Pac.  469. 

50.  m.— McGooden  r.  Bartholic,  132 
111.  App.  392.  Me. — Plummer  r.  Dough- 
ty, 78  Me.  341,  5  Atl.  526.  Miss. 
Griffin  r.  Lovell,  42  Miss.  402.  N.  Y. 
Newton  v.  Stanley,  28  N.  Y.  61. 
Vt. — Herrick's  Admr.  v.  Teachout,  74 
Vt.  196,  52  Atl.  432.  Wis.— Weir  v. 
Mosher,  19   Wis.  311. 

[a]  A  sole  heir  cannot  maintain  the 
action,  without  taking  out  letters  of 
administration.  Clark  r.  Clark,  76  Wis. 
306.  45  N.  W.  121. 

[b]  After  administration  proceed- 
ings have  been  completed,  the  jiorsonal 
representative  of  the  deceased  mort- 
gagee is  not  a  necessary  party  to  the 
foreclosure  suit.  Moughon  v.  Master- 
son,  140  Ga.  699,  79  S.  E.  561. 

\c]  A  foreign  personal  representa- 
tive is  not  ontitlcil  to  bring  the  action. 
Moore  r.  .Jordan,  36  Kan.  271,  13  Pac. 
337,  59  Am.  Rep.  550;  Porter  v.  Trail, 
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30  N.  J.  Eq.  106.    And  see  12  Standard 
Proc.  986. 

51.  Citizens  Nat.  Bank  v.  Dayton, 
116  111.  257,  4  N.  E.  492;  Griffin  v. 
Lovell,  42  Miss.  402.  Contra,  Stancill 
V.  Spain,  133  N.  C.  76,  45  S.  E.  466. 

[a]  rorraerly  and  where  the  mort- 
gage was  held  to  convey  a  legal  title 
the  heir  was  held  to  be  the  proper 
party  plaintiff.  Huggins  v.  Hall,  10 
Ala.  283;  Mclver  v.  Cherry,  8  Humph, 
(Tenn.)   713. 

[b]  In  the  unusual  case  of  a  dis- 
tribution and  division  of  an  estate  with- 
out administration  by  an  amicable  ar- 
rangement between  the  heirs,  the  heir 
to  whom  a  mortgage  has  been  set  over, 
mav  maintain  a  foreclosure  action. 
EalDbitt  r.  Bowcn,  32  Vt.  437. 

52.  Shockley  v.  Christopher,  180 
Ala.  140,  60  So.  317. 

53.  Sammis  v.  Shaw,  79  N.  J.  Eq. 
655,  82  Atl.  316;  Kurtz  r.  Ogden  Can- 
yon Sanitarium  Co.,  37  Utah  313,  108 
Pac.  14. 

'     54.     See   infra,   TIT,    C,    3,   m,    (III), 
(O). 

55.  See  generally  the  title  "Trusts 
and  Trustees. ' ' 

[a]  Where  one  trustee  has  died  (1) 
the  survi\ing  trusters  mny  maintain 
the  action  without  joining  his  heirs. 
McAllister  v.  Plant,  .54  Miss.  106.  (2) 
But  if  he  was  a  sole  trustee  his  per- 
sonal representatives  should  be  made 
parties  to  the  action.  Lambertville 
Nat.  Bank  r.  McCreadv  Bag  &  Paper 
Co.  (N.  J.  Eq.),  15  Atl.  388,  1  L.  R. 
A.  334.  But  see  Read  v.  iRowan,  107 
Ala.  366,  18  So.  211. 

56.  See  infra,  III,  C,  3,  m,  (HI), 
(O). 
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of  trust,  may  institute  an  action  to  foreclose  the  deed  of  trust  in  his 
own  name,"  particularly  where  the  trustee  is  dead,^^  or  has  left  the 
state."^  The  beneficiaries  in  the  trust  or  mortgage  may  also  join  the 
trustee  as  parties  plaintiff,*^°  unless  they  form  a  class  so  numerous  in 
numbers  as  to  render  such  practice  impracticable.^^  In  jurisdictions 
in  which  the  trustee  of  an  express  trust  may  maintain  an  action  in 
his  ovm  name,  the  joinder  of  the  beneficiary  is  not  required.*'-  If  a 
trustee  in  a  mortgage  or  deed  of  trust  refuse  to  bring  the  action,  the 
beneficiary  may  sue  in  his  own  name,  joining  the  trustee  as  a  defend- 
ant.^^ Where  a  numerous  class  of  persons,  as  for  example  bond  holders, 
have  a  common  interest  in  the  foreclosure  of  a  mortgage,  any  one  or 
more  of  them  may  bring  an  action  for  the  benefit  of  members  of  the 
class.  ^* 

(III.)  Defendants.— (A.)  Mortgagors.  —  If  the  mortgagor  who  retains 
an  interest  in  the  premises  is  not  made  a  party  defendant  to  the  fore- 
closure decree,  the  proceedings  are,  as  to  him,  null  and  void,''^  All 
joint  mortgagors  must  be  made  defendants.^''  But  a  mortgagor  who 
has  conveyed  all  his  interest  in  the  mortgaged  premises,  is  not  a 
necessary  party  to  the  foreclosure  proceeding  ;^^  though  having  exe- 


57.  Dorn  V.  Colt,  180  111.  397,  54 
N.  E.  167. 

58.  Waughop  v.  Bartlett,  165  111.  124, 
46  N.  E.  197,  appointment  of  new  trus- 
tee unnecessary. 

59.  Lill  V.  Neafie,  31  111.  101. 

60.  Sammis  v.  Shaw,  79  N.  J.  Eq. 
655,  82  Atl.  316;  Johnes  v.  Cutwater, 
55  N.  J.  Eq.  398,  36  Atl.  483. 

61.  Rodman  v.  Quick,  211  111.  546, 
71  N.  E.  1087. 

62.  Hardy  v.  Swigart,  25  Colo.  136, 
53  Pac.  380. 

[a]  In  a  suit  by  a  guardian  to  fore- 
close a  mortgage  taken  in  his  own 
name,  the  ward  is  not  a  necessary  party, 
since  he  is  the  trustee  of  an  express 
trust.  Barnwell  i:.  Marion,  54  S.  C. 
223,   32   S.   E.   313. 

63.  U.  S.— Omaha  ■  Hotel  Co.  v. 
Wade,  97  U.  S.  13,  24  L.  ed.  917; 
Whitney  v.  Whitney  Elevator  &  Ware- 
house Co.,  180  Fed.' 187.  Cal.— Citizens ' 
Bank  v.  Los  Angeles  Iron  &  Steel  Co., 
131  Cal.  187,  63  Pac.  462,  82  Am.  St. 
Rep.  341.  Minn. — Seibert  v.  Min- 
neapolis &  St.  L.  Ry.  Co.,  52  Minn.  148, 
53  N.  W.  1134,  38  Am.  St.  Rep.  530, 
20  L.  R.   A.   535. 

64.  Hammond  v.  Tarver,  89  Tex.  290 
32  S.  W.  511,  34  S.  W.  729. 

65.  111.— Rodman  v.  Quick,  211  111. 
546,  71  N.  E.  1087.  Md.— Kunkel  v. 
Markell,  26  Md.  390.  N.  Y.— Kay  v. 
Whittaker,  44  N.  Y.   565,   572. 

[a]   A  mortgagor  imprisoned  for  life 


is  civilly  dead,  and  those  who  would  be 
proper  parties  were  he  actually  dead 
are  proper  parties  to  the  action.  Dobbs 
V.  Lilley,  86  Kan.  513,  121  Pac.  505. 

[b]  If  the  mortgagors  are  dead,  the 
proceedings  taken  against  them  are 
void.  Lawrence  v.  Murphy,  45  Utah 
572,  147  Pac.  903.  Parties  defendant 
in  case  of  death  of  mortgagor,  see 
infra,  III,  C,  3,  m,   (III),   (I). 

66.  Curtis  v.  Gooding,  99  Ind.  45; 
Stucker  v.  Stucker,  3  J.  J.  Marsh. 
(Ky.)  301. 

[a]     The  personal  representatire  of 

a   deceased  joint  mortgagor   need   not 

be  joined.  Wiley  v.  Pinfeon,  23  Tex. 
486. 

67.  IT.  S. — Grove  v.  Grove,  93  Fed. 
865.  Ala. — Boutwell  v.  Steiner,  84  Ala, 
307,  4  So.  184,  5  Am.  St.  Rep.  375. 
Colo.— D9  Cunto  V.  Johnson,  18  Colo. 
App.  220,  70  Pac.  955.  Fla.— Hinson  v. 
Gammon,  61  Fla.  641,  54  So.  374,  Ann. 
Cas.  1913A,  83.  lU.— Brockway  v.  Mc- 
Clun,  243  111.  196,  90  N.  E.  374.  Ind. 
Armstrong  v.  Hufty,  156  Ind.  606,  55 
N.  E.  443,  60  N.  E.  1080.  la.— Watts 
r.  Creighton,  85  Iowa  154,  52  N.  W. 
12.  Kan. — Boatmen's  Bank  v.  First 
Nat.  Bank,  70  Kan.  624,  79  Pac.  125; 
Ashmore  v.  McDonnell,  39  Kan.  669, 
18  Pac.  281.  Neb.— Munger  v.  Beard 
&  Bro.,  87  Neb.  527,  127  N.  W.  872. 
N.  Y.— Van  Nest  v.  Latson,  19  Barb. 
604;  Heidgerd  v.  Reis,  135  App.  Div. 
414,  119  N.  Y.  Supp.  921.     N.  C— Ber- 
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cuted  the  note,  he  is  a  proper  party,®*  and  unless  he  is  joined  a  per- 
sonal judgment  for  a   deficiency  cannot   be  rendered   against  him." 

(B.)  Mortgagees.  —  Wliere  the  mortgagee  is  a  person  other  than  the 
payee  of  the  note  secured  thereby,  he  is  a  necessary  party  to  an  action 
for  foreclosure  by  the  holder  of  the  note.'^"  Any  joint  mortgagee  M'ho 
refuses  to  join  his  co-mortgagees  in  an  action  for  foreclosure  should 
be  made  a  party  defcndant.^^  If  the  foreclosure  action  is  brought  to 
enforce  one  of  several  notes  secured  by  the  same  mortgage,  the  holders 
of  the  other  notes,  if  they  are  not  parties  plaintiff,"  must  be  joined 
as  parties  defendant  in  the  action. '^^  Where  several  notes  are  secured 
by  the  same  mortgage  and  some  are  held  by  assignees  of  the  original 
payees,  in  jurisdictions  in  which  they  are  not  proper  parties  plain- 
tiff,^* they  may  be  joined  as  parties  defendant. ^^ 

(C.)  Assignors  and  Assignees. — Wh^re  an  assignee  is  entitled  to 
foreclose  a  mortgage  by  an  action  instituted  in  his  own  name,''"  the 
assignor  is  sometimes  held  to  be  a  proper,^'  but  not  a  necessary,  party 
defendant.''*  The  propriety  or  necessity  of  making  the  assignor  a 
party  depends  in  general  upon  whether  the  assignment  passes  all  his 
title  and  interest. ''°  The  assignee  of  a  junior  mortgage,  whose  as- 
signment is  recorded  or  of  which  the  senior  movteaffce  has  had  actual 
notice,  must,  in  some  states,  be  made  a  party  defendant  to  the  fore- 
closure proceedings  or  his  interests  will  not  be  bound  thereby;*"  but 


nard  v.  Shemwell,  139  N.  C.  446,  52 
S.  E.  64.  Okla.— Page  v.  Turk,  43  Okla. 
667,  143  Pac.  1047;  Tracey  v.  Crepin, 
40  Okla.  297,  138  Pac.  142.  Pa.— Evans 
r.  Wilincr,  210  Pa.  624,  60  Atl.  312. 
S.  C. — Greenwood  Loan  &  G.  Assn.  v. 
Williams,  71  S.  C.  421,  51  S.  E.  272. 
E.  D. — Carpenter  v.  Ingalls,  3  S.  D. 
49,  51  N.  W.  948,  44  Am.  St.  Rep.  753. 
Wash. — .Tames  v.  Brainard-Jackson  & 
Co.,  64  Wash.  175,  116  Pac.  633. 

68.  Bigelow  v.  Bush,  6  Paige  Ch.  (N. 
Y.)  343;  Nance  v.  Woods,  79  Wash. 
188,  140  Pac.  323. 

69.  Conev  r.  Winchell,  116  U.  S.  227, 
6  Sup.  Ct.  366,  29  L.  ed.  610;  Stevens 
r.  Campbell,  21  Ind.  471.  See  infra, 
III,  C,  3. 

70.  Swenney  v.  Hill,  65  Kan.  826,  70 
Pac.  868. 

71.  Dahl  V.  Levenberg,  173  App.  Div. 
899,  157  N.  Y.  Supp.  1121. 

72.  See  siqrra,  III,  C,  3,  m,  (TI), 
(B). 

73.  Willingham  v.  Hugnenin,  129  Ga. 
835,  60  S.  E.  186;  First  State  Bank 
V.  Sibley  County  Bank,  93  Minn.  317, 
101  N.  W.  309!  Contra,  Baugher  v. 
Woollen,  147  Tnd.  308,  45  N.  E.  94 
(under  a  spocinl  statute);  Richardson 
t'    Owines.  S6  'Nr.l.  663,  :\9  Atl.  100. 

[al  The  petition  is  not  rendered 
multifarious   by    the    joindure     of    the 
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holders  of  a  transferred  note,  with  the 
mortgagor,  since  it  then  sets  forth  "one 
connected  interest  among  them  all,  cen- 
tering in  the  point  in  issue  in  the 
cause."  Willingham  v.  Huguenin,  129 
Ga.  835,  60  S.  E.   1S6. 

74.  See  supra,  III,  C,  3,  m,  (II), 
(B). 

75.  Grattan  r.  Wiggins,  23  Cal.  16; 
Rankin   r.   Major,  9   Iowa  297. 

76.  See  supra,  III,  C,  3,  m,  (II), 
(C). 

77.  Alexander  r.  Ransom,  16  S.  D. 
302,  92   N.  W.  418. 

[a]  Where  Assignee  Retains  an  In- 
terest.— If  the  mortgagee  who  has 
transferred  the  mortgage  retains  any  in- 
terest in  the  mortgage  and  refuses 
to  join  as  plaintiff,  he  is  a  proper  party 
defendant.  Corporate  Inv.  Co.  r.  Grace- 
hull  Realty  Co.,  157  App.  Div.  259,  142 
N.  Y.  Supp.  131. 

|"b]  Where  the  mortgagor  claims  to 
have  made  payments  without  notice  of 
the  assignment.  People's  Trust  Co.  r. 
Gomolka,  129  App.  Div.  12,  113  N.  Y. 
Supp.  49. 

78.  Whitiiey  v.  McKinney,  7  .Johns. 
Ch.  (N.  Y.)  144;  Larimer  v.  Clemmer, 
31   Ohio  St.  499. 

79.  See  supra,  ITT,  C,  3,  m,  (IT), 
(C). 

80.  Mich. — Pritehard    r.    Kalamazoo 
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wliere  the  senior  mortgagee  has  no  notice  actual  or  constructive,  of 
the  assignment  the  assignee  of  the  junior  mortgage  will  be  bound  by 
the  decree  although  not  a  party  to  the  proceedings.^^  The  pledgee 
of  a  mortgage  must  be  made  a  defendant  to  an  action  for  its  fore- 
closure by  the  pledgor  unless  he  joins  as  a  party  plaintiff  ;^2  the 
pledgor  is  also  a  necessary  party  to  the  foreclosure  action.^^ 

(D.)  Assignees  in  Bankruptcy  and  Eeceivers. — A  receiver*^*  an  as- 
signee for  creditors,®^  or  an  assignee  in  bankruptcy  of  the  mortgagor 
must  be  made  a  party  defendant.^® 

(E.)  Persons  Having  Future  Interests.  —  The  holder  of  a  vested  re- 
mainder interest  in  the  mortgaged  premises  is  a  necessary  party  de- 
fendant.^^ And  where  the  mortgage  was  executed  by  a  life  tenant,  it 
has  been  held  that  the  remaindermen  are  necessary  parties,^*  though 
there  is  authority  to  the  contrary.^^  So  also  a  person  holding  a  vested 
equitable  interest  in  real  estate  or  its  proceeds,  to  come  into  his  pos- 
session at  a  future  date,  is  a  necessary  party  to  a  foreclosure  of  a 
mortgage  executed  by  the  holder  of  the  legal  title.^"  But  where  the 
person  holding  the  first  vested  estate  of  inheritance  is  made  a  party 
to  the  action,"  contingent  remaindermen  need  not  be  made  parties,^^ 

[a]  The  creditors  need  not  be  made 
parties.  Willis  v.  Henderson,  5  111.  13, 
38  Am.  Dec.  120. 


College,  82  Mich.  587,  47  N.  W.  31. 
N,  J.— Atwater  v.  West,  28  N.  J.  Eq. 
361.  N.  Y.— Bigelow  v.  Davol,  62  Hun 
245,  16  N.  Y.  Supp.  646,  41  N.  Y.  St. 
788.  Wis.— Hoppin  v.  Doty,  22  Wis. 
621. 

81.  la.— Reel  v.  Wilson,  64  Iowa  13, 
19  N.  W.  814.  Neb.— White  v.  Bartlett, 
14  Neb.  320,  15  N.  W.  702.  N.  J. 
Cannon  v.  Wright,  49  N.  J.  Eq.  17,  23 
Atl.   285. 

•Compare,  Hasselman  v.  McKernan,  50 
Ind.  441;  Watson  v.  Dundee  Mtg.  & 
T.  I.  Co.,  12  Ore.  474,  8  Pac.  548. 

82.  Hopson  v.  Aetna  Axle  &  Spring 
Co.,  50  Conn.  597.  And  see  generally, 
the   title   "Pledges." 

[a]  Return  of  the  security  to  the 
assignor  pending  the  foreclosure  suit 
dispenses  with  the  necessity  of  his  be- 
ing made  a  party.  Hopson  v.  Aetna 
Axle  &  Spring  Co.,  50  Conn.  597. 

83.  Ackerson  v.  Lodi  Branch  R.  Co., 
28  N.  J.  Eq.  542. 

Right  of  pledgor  to  sue^  see  supra, 
HI,  C,  3,  m,   (II),   (A). 

84.  See  Brandow  v.  Vroman,  29  App. 
Div.  597,  51  N.  Y.  Supp.  943. 

[a]  Although  a  receiver  has  been 
appointed  for  the  mortgagor's  property 
and  is  made  a  party  defendant,  the 
mortgagor  must  also  be  joined.  Bran- 
dow V.  Vroman,  29  App.  Div.  597,  51 
N.  Y.  Supp.  943. 

85.  Willis  V.  Henderson,  5  111.  13,  38 
Am.  Dec.  120:  Bard  v.  Poole,  12  N.  Y. 
495. 


86.  U.  S.— Dendel  v.  Sutton,  20  Fed. 
787.  Ala. — Robinson  v.  Denny,  57  Ala. 
492.  N.  Y. — Andrews  v.  Townshend, 
24  Jones  &  S.  140,  1  N.  Y.  Supp.  421, 
16  N.  Y.  St.  876. 

[a]  An  assignee  appointed  after  in- 
stitution of  the  action,  need  not  be 
made  a  defendant,  though  he  may  be 
substituted  on  his  own  application. 
Mount  i\  Manhattan  Co.,  43  N.  J.  Eq. 
25,  9  Atl.  114.  And  see  Evster  v.  Gaflf, 
91  U.  S.  521,  23  L.  ed.  403. 

[b]  The  Mortgagor  Is  Also  a  Neces- 
sary Defendant.— Dendell  v.  Sutton,  20 
Fed.   787. 

87.  Clark  v.  Reyburn,  8  Wall.  (U.  S.) 
318,  19  L.  ed.  354;  Leggett  v.  Mutual 
Life  Ins.  Co.,  64  Barb.  (N.  Y.)  23; 
Hodges  V.  Walker,  76  App.  Div.  305, 
78   N.  Y.   Supp.   447. 

88.  Bank  of  Prosperity  v.  Dominick, 
106  S.  C.   120,  90  S.  E.  264. 

89.  Wilkins  v.  Kirkbride,  27  N.  J, 
Eq.  93,  since  he  does  not  claim  under 
the  mortgagor.  See  infra,  III,  C,  3, 
m,   (III),  (G). 

90.  United  States  Trust  Co.  v.  Roche, 
116  N.  Y.  120,  22  N.  E.  265.  But  see 
Wilson  V.  Russ,  17  Fla.  691. 

91.  Nodine  v.  Greenfield,  7  Paige 
(N.  Y.)  544,  34  Am.  Dec.  363. 

92.  Townshend  v.  Frommer,  135  N. 
Y.   446,   26   N.    E.    805;    United   States 
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nor  need  contingent  remaindermen  who  are  not  in  esvse  be  represented 
in  the  action. "^  The  same  rules  apply  to  persons  interested  under  an 
executory  devise.^* 

(F.)  Persons  Claiming  an  Interest.. —  Any  person  claiming  an  inter- 
est in  the  premises  through  or  under  the  mortgagor  is  a  proper  party 
defendant."^  And  the  court  will  require  a  claimant  of  the  note  and 
mortgage  to  be  brought  into  the  case.^® 

(G.)  Persons  Claiming  Paramount  Title.  — No  person  whose  claim  of 
title  or  interest  in  the  premises  is  adverse  or  paramount  to  that  of 
the  mortgagor  is  a  proper  party  defendant.^'^  But  if  the  claimant  is 
a  necessary  party  by  reason  of  some  other  connection  with  the  trans- 
action, he  must  be  retained  as  a  party  defendant,  though  the  decree 
•will  except  from  its  operation  his  adverse  claim.^^ 

Claimants  under  tax  titles  are  not  proper  parties  defendant,^'  though 
under  some  authorities  a  person  claiming  under  a  tax  title  which  ac- 
crued subsequent   to  the  mortgage  may  be  joined  as  a  defendant.^ 

(H.)  Subsequent  Purchasers. — (1.)  In  General — A  purchaser  oP  the 
equity  of  redemption  or  of  the  mortgaged  premises  from  the  mortgagor 


Trust  Co.  V.  Eoche,  116  N.  Y.  120,  22 
N.  E.  263. 

93.  Moseley  v.  Hankinson,  22  S.  C 
323. 

94.  Rutledge  v.  Fishburne,  66  S.  C. 
155,  44  S.  E.  564,  97  Am.  St.  Rep. 
757. 

95.  Ala. — Winter,  Loeb  &  Co.  t'. 
Montponiery  Cooperage  Co.,  169  Ala. 
628,  53  So.  905.  Fla.— Anderson  v. 
Harrison,  75  So.  534.  111.— Shinn  v. 
Shinn,  91  111.  477.  Ind.— Yorn  V. 
Bracken,  153  Ind.  492,  55  N.  E.  257; 
Vancleef  v.  Britton,  45  Ind.  App.  388, 
90  N.  E.  1034.  N.  Y.— Johnson  v.  Put- 
nam Foundry  &  Maeh.  Co.,  167  App. 
Div.  99,  152  "^N.  Y.  Supp.  792;  People's 
Trust  Co.  V.  Gomolka,  129  App.  Div. 
12,  113  N.  Y.  Supp.  49.  Ore.— Johnson 
V.  White,  60  Ore.  611,  112  Pae.  1083, 
119  Pae.  769. 

96.  Koprueki  v.  Woiciechowski,  73 
Misc.  46,  130  N.  Y.  Supp.  736. 

97.  U.  S.— Dial  v.  Reynolds,  96  U.  S. 
340,  24  L.  ed.  644.  Ala.— Wells  v. 
American  Mtg.  Co.,  109  Ala.  430,  20 
So.  136;  Boiling  ,-.  Pace,  99  Ala.  607, 
12  So.  796.  Cal.— Croghan  v.  Minor,  53 
Cal.  1.5.  ni.— Ennis  v.  Wolff,  194  111. 
420,  62  N.  E.  842.  Ind.— Pancoast  v. 
Travelers'  Ins.  Co.,  79  Ind.  172.  la. 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Des 
Moines  U.  Rv.  Co.,  165  Iowa  35,  144 
N.  W.  54.  Mich.— Pool  v.  Horton,  45 
Mich.  404,  8  N.  W.  59;  Chamberlain  v. 
Lvell,  3  Mich.  448.  Minn. — Banning  v. 
Bradford,   21    Minn.   308,   18  Am.   Eep. 

Vol.  XIX 


398.  Neb.— Joslin  v.  Williams,  61  Neb. 
859,  86  N.  W.  473.  Pa.— Orient  Bldg. 
&  L.  Assn.  V.  Gould,  239  Pa.  335,  86 
Atl.  863.  Tex.— Branch  v.  Wilkens 
(Tex.  Civ.  App.),  63  S.  W.  1083.  Wash. 
Murdoch  v.  Leonard,  15  Wash.  142,  45 
Pae.  751;  California  Safe  Deposit  & 
Tr.  Co.  V.  Cheney  Electric  Light,  Tel. 
&  P.  Co.,  12  Wash.  138,  40  Pae.  732. 
Wis. — Ilekla  Fire  Ins.  Co.  v.  Morrison, 
56  Wis.  133,  14  N.  W.  12. 

Right  of  the  court  to  try  an  issue 
as  to  paramount  title,  see  infra,  III, 
C,    3,    s,    (II),    (B). 

98.  Wells  V.  American  Mtg.  Co.,  109 
Ala.  430,  20  So.  136,  an  heir  who  is 
also  an  adverse  claimant. 

99.  Cal.— Williams  v.  Cooper,  124 
Cal.  666,  57  Pae.  577.  Colo.— Tinsley 
r.  Atlantic  Mines  Co.,  20  Colo.  App. 
61,  77  Pae.  12.  Fla.— Brown  v.  At- 
lanta Nat.  Bldg.  &  L.  Assn.,  46  Fla. 
492,  35  So.  403.  Compare  Buffum  v. 
Lytle,  66  Fla.  355,  63  So.  717.  111. 
Runner  v.  White,  60  111.  App.  247. 
N.  Y. — Erie  County  Sav.  Bank  v. 
Schuster,  187  N.  Y.  Ill,  79  N.  E. 
843. 

Contra,  Johnson  v.  White,  60  Ore. 
611,  112  Pae.  10S3,  119  Pae.  769. 

1.  U.  S. — Hefner  v.  Northwestern 
Mut.  Life  Ins.  Co.,  123  U.  S.  747,  8 
Sup.  Ct.  337,  31  L.  cd.  309;  Commer- 
cial Bank  v.  Sandford,  99  Fed.  154. 
Ala.— Lvon  r.  Powell,  78  Ala.  351.  Cal. 
Kelsey  v.  Abbott,  13  Cal.  609.  Mich. 
Horton  v.  Ingersoll,  13  Mich.  409. 
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is  a  proper  party  defendaiit,^  and  must  be  joined  if  his  interest  in 
the  premises  is  to  be  bound  by  the  judgment  and  his  right  to  redeem 
foreclosed,^  but  the  joinder  of  such  a  purchaser  is  not  necessary  in 
order  to  render  the  judgment  valid,*  even  though  he  has  personally 
assumed  liability  for  the  debt.'  Though  the  purchaser  has  since  sold 
the  premises,  if  he  remains  liable  for  a  deficiency  judgment  by  reason 
of  having  assumed  the  mortgage  indebtedness,  he  is  a  proper  party;" 
but  if  he  did  not  assume  liability,  he  is  not  a  proper  partj^^  The  holder 
of  an  executory  contract  to  purchase  the  premises  executed  subsequent 
to  the  mortgage,  is  not  a  necessary  party  defendant,  even  though  he 
is  in  actual  possession  of  the  land."  He  is,  however,  a  proper  party.** 
A  purchaser  or  encumbrancer  pending  the  foreclosure  suit  and  after 
a  lis  pendens  has  been  filed  will  be  bound  by  the  decree  although  he 
is  not  made  a  party.^° 

(2.)     Eolder  of  Unrecorded  Conveyance The   holder  of  an  Unrecorded 

conveyance  or  incumbrance  of  which  plaintiff  has  no  notice,  executed 


Contra,  Short  v.  Nooner,  16  Kan.  220; 
Pelton  V.  Farmin,  18  Wis.  222. 

2.  Ala.— Shockley  v.  Christopher,  180 
Ala.  140,  60  So.  317.  Cal.— Hibernia 
Sav.  &  Loan  Soc.  v.  Dickinson,  167 
Cal.  616,  140  Pac.  265.  111.— Walker 
V.  Warner,  179  111.  16,  53  N.  E.  594, 
70  Am.  St.  Eep.  85.  Kan. — Wetmore 
State  Bank  v.  Courter,  97  Kan.  178,  155 
Pae.  27.  N.  J.— Field  v.  Thistle,  58 
N.  J.  Eq.  339,  43  Atl.  1072.  N.  C. 
Stancill  v.  Spain,  133  N.  C.  76,  45  S. 
E.  466.  Ore. — Johnson  {;.  White,  60  Ore. 
611,  112  Pac.  1083,  119  Pac.  769. 

3.  U.  S.— Bull  V.  Campbell,  225  Fed. 
923,  141  C.  C.  A.  47;  Centerville  v. 
Fidelity  Tr.  &  G.  Co.,  118  Fed.  332, 
55  C.  C.  A.  348.  Cal.— Goodnow  v. 
Ewer,  16  Cal.  461,  76  Am.  Dec.  540. 
Del. — Malsberger  v.  Parsons  (Del.  Ch.), 
100  Atl.  786.  Fla.— Berlack  v.  Halle, 
22  Fla.  236,  1  Am.  St.  Kep.  185.  Ind. 
Armstrong  v.  Hufty,  156  Ind.  606,  55 
N.  E.  443,  60  N.  E.  1080.  Ky.— Hund- 
ley V.  Webb,  3  J.  J.  Marsh.  643,  20 
Am.  Dec.  189.  Okla. — Page  v.  Turk,  43 
Okla.  667,  143  Pac.  1047.'  Tex.— Clark 
V.  Gregory,  87  Tex.  189,  27  S.  W.  56; 
Bradford  v.  Knowles,  86  Tex.  505,  25 
S.  W.  1117. 

[a]  Under  a  statute  requiring  "real 
owners"  of  the  property  to  be  made 
parties,  are  included  only  those  per- 
sons claiming  title  through  and  under 
the  mortgagor.  Orient  Bldg.  &  L. 
Assn.  V.  Gould,  239  Pa.  335,  86  Atl. 
863. 

[b]  The  administrator  of  the  de- 
ceased grantee  need  not  be  joined.     Si- 


mon  V.   Sabb,   56   S.    C.   38,   33    S.   E. 
799. 

4.  U.  S.— Bull  V.  Campbell,  225  Fed. 
923,  141  C.  C.  A.  47.  Ark.— Livingston 
r.  New  England  Mtg.  Sec.  Co.,  77  Ark. 
379,  91  S.  W.  752.  Ga.— Eoberts  v. 
Atlanta  Cemetery  Assn.,  146  Ga.  490, 
91  S.  E.  675.  Haw.— Polyblank  v. 
Kawananakoa,  17  Hawaii  82.  111. — Al- 
sup  V.  Stewart,  194  111.  595,  62  N.  E. 
795,  88  Am.  St.  Rep.  169.  N.  Y. 
Baker  v.  Potts,  73  App.  Div.  29,  76 
N.  Y.  Supp.  406. 

Compare  Kern  v.  Mayhue,  20  Pa. 
Dist.  272. 

5.  Biddle  v.  Pugh,  59  N.  J.  Eq.  480. 
45  Atl.  626. 

6.  Eoth  V.  Galva  State  Bank,  186  111. 
App.  236. 

7.  Ala.— Merritt  v.  Phenix,  48  Ala. 
87.  N.  J. — Biddle  v.  Pugh,  59  N  J. 
Fq.  480,  45  Atl.  626.  N.  Y.— Crowe  v. 
Malba  Land  Co.,  135  N.  Y.  Supp.  454. 

8.  Bennett  v.  United  States  Land, 
T.  &  L.  Co.,  16  Ariz.  138,  141  Pac.  717 
(the  judgment  is  binding  upon  him); 
Crooke  v.  O'Higgins,  14  How.  Pr.  (N. 
Y.)  154.  Compare  infra,  III,  C,  3,  m, 
(in),  (K). 

9.  Webber  v.  Ahearn,  155  App.  Div. 
892,  140  N.  Y.  Supp.  12;  Crooke  v. 
O'Higgins,  14  How.  Pr.  (N.  Y.)   154. 

10.  Oal.— Johnson  v.  Friant,  ]40  Cal. 
260,  73  Pac.  993.  Fla.— Peninsular 
Naval  Stores  Co.  v.  Cox,  57  Fla.  505, 
49  So.  191.  111.— Norris  v.  He,  152  111. 
190,  38  N.  E.  762,  43  Am.  St.  Rep. 
233:  Chiekering  v.  FuUerton,  90  II?. 
520. 
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siibseqnent  to  the  mortfrapre,  need  not  be  made  a  party  as  he  will  be 
bound  by  the  jud<znient/'  sinee  for  all  purposes  of  the  action  he  is 
fully  represented  by  the  mortgagor.^" 

(I.)  In  Case  of  the  Death  of  the  Mortgagor.  —  The  heirs  of  a  de- 
ceased mortgagor  who  dies  intestate  seized  of  the  equity  of  redemption, 
are  necessary  parties,  under  the  common  law,"  and  where  the  deceased 
mortgagor  left  a  will  the  devisees  of  the  mortgaged  property,'*  or  their 
heirs^^''  are  also  necessary  parties  defendant.  These  rules  have  been 
changed  by  statutes  in  some  states  which  make  the  personal  representa- 


Effect  of  filing  lis  pendens,  see  supra, 
III,  C,  3,  1. 

11.  Cal. — Redondo  Improvement  Co. 
r.  O'Shauehiicssv,  16S  Cal.  323,  143  Pae. 
538;  Hager  v.  Astorg,  145  Cal.  548,  79 
Pae.  68,  104  Am.  St.  Kep.  68;  Akirieh 
V.  Stephens,  49  Cal.  676.  Idaio.— Hard- 
ing r.  Harker,  17  Idaho  341,  105  Pae. 
788,  134  Am.  St.  Rep.  259.  111.— Con- 
nely  r.  Rue,  148  111.  207,  35  N.  E.  824. 
Kan. — Shippen  r.  Kimball,  47  Kan.  173, 
27  Pae.  813.  N.  J.— Cannon  v.  Wright, 
49  N.  J.  Eq.  17,  23  Atl.  285. 

fa]  If  the  deed  he  recorded  prior 
to  the  institution  of  the  action,  though 
after  the  execution  of  the  mortgage, 
the  grantee  is  a  necessary  party  de- 
fendant. Goodwin  v.  Tyrrell,  8  Ariz. 
238,  71  Pae.  906,  72  Pae.  681. 

fb]  If  the  deed  be  recorded  pending 
the  action,  the  grantee  should  be 
brought  in.  Patterson  V.  Mills,  121  N. 
C.  258,  28  S.  E.  368. 

fc]  If  the  mortgagee  has  actual  no- 
tice of  the  conveyance,  he  is  required 
to  make  the  grantee  a  defendant.  Webb 
V.  Maxam,  11  Tex.  678.  But  see  Kipp 
V.  Brandt,  49  How.  Pr.   (N.  Y.)   358. 

12.  Hibernia  Sav.  &  Loan  Soc.  v. 
Cochran,   141   Cal.   653,   75   Pae.   315. 

13.  Ala. — Carwile  v.  Crump,  165  Ala. 
206,  51  So.  744;  Wells  v.  American  Mtg. 
Co.,  109  Ala.  430,  20  So.  136;  Mc- 
Collum  V.  Prewitt,  37  Ala.  573;  Erwin 
V.  Fergson,  5  Ala.  158.  Ark. — Pillow 
V.  Sentelle  &  Co.,  39  Ark.  61.  Fla. 
McGregor  r.  Kellum,  50  Fla.  581,  589, 
39  So.  697  (since  1892);  Scott  v.  Jen- 
kins, 46  Fla.  518,  35  So.  101;  Mote  v. 
Morton,  46  Fla.  478,  35  So.  656.  But 
see  Merritt  r.  Baffin,  24  Fla.  320,  4  So. 
806.  Ean. — Richards  r.  Thompson,  43 
Kan.  209,  23  Pae.  106.  Ky.— Webb  r. 
Trimble  Brog.,  143  Ky.  37.5,  136  S.  W. 
870.  La. — Barton  v.  Burbank,  114  La. 
224,  38  So.  1.50.  Neb.— Currier  v.  Teske, 
98    Neb.    660,    154   N.   W.    234.     N.   J. 
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Harlem  Co-operative  Bldg.  &  Loan 
Assn.  V.  Freeburn,  54  N.  J.  Eq.  37,  33 
Atl.  514.  N.  C— Eraser  v.  Bean,  96 
N.  C.  327,  2  S.  E.  159.  Ore.— Renshaw 
V.  Taylor,  7  Ore.  315.  Wash.— Schlarb 
V.  Castaing,  50  Wash.  331,  97  Pae.  289; 
Anrud  t?.  Scandinavian-American  Bank, 
27  Wash.  16,  67  Pae.  364. 

[a]  Revivor  against  the  heirs  is 
proper  on  the  death  of  the  mortgagor 
prior  to  confirmation  of  the  foreclosure 
sale.  Montz  v.  Schwabacher,  119  Ky. 
256,  83  S.  W.  569.  And  see  supra,  III, 
C,  3,  g. 

[b]  On  the  death  of  an  heir,  pending 
the  suit,  there  must  be  a  revivor  against 
his  heirs.  Wells  r.  American  Mtg.  Co., 
109   Ala.   430,   20   So.   136. 

[c]  Until  the  mortgagor  has  been 
absent  and  unheard  from  for  seven 
years  he  is  presumed  to  be  alive  and 
his  heirs  are  not  necessary  defendants. 
Reedy  v.  Camfield,  159  111.  254,  42  N. 
E.  833. 

[d]  Allegation  of  No  Heirs.— An  al- 
legation that  a  deceased  mortgagor 
"left  no  heirs  or  kindred  of  any  kind 
or  degree  surviving  her,"  is  not  a  con- 
clusion of  law.  Montz  v.  Schwabacher, 
119  Ky.  256,  83  S.  W.  569. 

14.  Moir  r.  Flood,  66  App.  Div.  544, 
73  N.  Y.  Supp.  364;  Chadbourn  V. 
Johnston,  119   N.  C.  282,  25  S.   E.   705. 

[a]  A  legatee  whose  legacy  is  a. 
charge  upon  the  mortgaged  premises,  is 
a  neccssarv  party.  McGown  r.  Yerks, 
6    Johns.   Ch.    (N.   Y.)    450. 

fb]  If  the  executors  have  not  quali- 
fied and  a  contest  of  the  will  is  pend- 
ing, all  persona  having  a  possible  in- 
terest in  the  estate  as  heirs,  devisees, 
or  representatives,  should  be  made  par- 
ties defendant.  Shacklev  r.  ITomer,  87 
Keb.  146,  127  N.  W.  145,  L.  R.  A. 
191 5C,  993. 

15.  Gruner  r.  Ruffner,  134  App.  Div. 
837,  119  N.  Y.  Supp.  942. 
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tive  the  only  necessary  defendant/^  though  even  in  such  states  the 
heirs  are  proper  parties  to  the  action. ^'^  Where  the  heirs  are  neces- 
sary parties,  the  personal  representative  is  usually  held  to  be  a  proper 
party  defendant/^  and,  by  some  authorities,  a.  necessary  party,'^ 
though  by  the  weight  of  authority  he  is  not  a  necessary  party  where 
no  recourse  is  sought  against  the  assets  of  the  estate.^"  If  a  personal 
judgment  be  sought  against  the  estate  of  the  deceased  mortgagor,  the 
personal  representative  of  that  estate  must  be  made  a  party  to  the 
proceedings.^^  Even  where  the  personal  representative  is  in  general, 
a  necessary  party,  he  need  not  be  joined  if  the  property  has  been  set 
apart  for  the  use  of  the  family  of  the  decedent,  subject  to  the  exist- 


16.  See  the  statutes  of  the  several 
states,  and  the  following:  U.  S. — Hear- 
field  V.  Bridges,  75  Fed.  47,  21  C.  C. 
A.  212.  Cal.— Bell  v.  Thompson,  147 
Cal.  689,  82  Pae.  327;  Dickey  v.  Gib- 
son, 121  Cal.  276,  53  Pac.  704;  Finger 
V.  McCaughey,  119  Cal.  59,  51  Pac. 
13;  Collins  v.  Scott,  100  Cal.  446,  452, 
34  Pac.  1085;  Bayly  v.  Muehe,  65  Cal. 
345,  3  Pac.  467,  4  Pae.  202,  486.  Ind. 
Holland  i;.  Holland,  131  Ind.  196,  30 
N.  E.  1075.  Mo.— Hall  v.  Klepzig,  99 
Mo.  83,  12  S.  W.  372.  N.  Y.— Lockman 
V.  Reilly,  95  N.  Y.  64;  McCarty  v. 
Downes,  161  App.  Div.  667,  146  N.  Y. 
Supp.  973.  Okla.— McClung  v.  Cul- 
lison,  15  Okla.  402,  82  Pac.  499.  Pa. 
Conshohocken  Sav.  Fund  &  L.  Assn.  v. 
Citron,  22  Pa.  Dist.  738.  S.  D.— Kel- 
sey  V.  Welch,  8  S.  D.  255,  66  N.  W. 
390. 

[a]  In  Indiana  no  foreclosure  pro- 
ceeding can  be  maintained  until  one 
year  after  the  death  of  the  mortgagor. 
White  V.  Suggs,  56  Ind.  App.  572,  104 
N.  E.  55.  And  see  Union  Trust  Co.  v. 
Scott,  170  Ind.  666,  85  N.  E.  481, 
Lovering  v.  King,  97  Ind.  130. 

'  17.     Kelsey  v.  Welch,  8  S.  D.  255,  66 
N.  W.  390. 

18.  Ala. — C'arwile  v.  Crump,  165  Ala. 
206,  51  So.  744;  Eslava  v.  New  York 
N.  B.  &  Loan  Assn.,  121  Ala.  480,  484, 
2i5  So.  1013.  la. — Hodgdon  v.  Heidman, 
66  Iowa  645,  24  N.  W.  257.  N.  J. 
United  Security  Life  Ins.  &  Tr.  Co. 
V.  Vandegrift's  Admr.,  51  N.  J.  Eq. 
400,  26  Atl.  985. 

19.  Ala. — Wells  v.  American  Mtg. 
Co.,  109  Ala.  430,  20  So.  136.  Fla. 
Merritt  v.  Baffin,  24  Fla.  320,  4  So. 
806.  La.— O'Hara  v.  Folwell,  26  La. 
Ann.  370.  N.  C. — Geitner  v.  Jones,  92 
S.  E.  493;  McGowan  v.  Davenport,  134 
N.  C.  526,  47  S.  E.  27.  But  see  Eraser 
V.  Bean,  96  N.  C.  327,  2  S.  E.  159;  Me- 


bane  v.  Mebane,  80  N.  C.  34;  Averett 
r.  Ward,  45  N.  C.  192.  S.  C— Simon 
V.  Sabb,  56  S.  C.  38,  33  S.  E.  799, 
applying  a  special  statute.  But  see 
Rutherford  v.  Johnson,  49  S.  C.  465,  27 
S.   E.   470. 

[a]  Basis  of  this  rule  is  not  "that 
he  succeeds  to  any  estate  or  interest  in 
the  lands,  but  for  the  reason  that  he 
has  statutory  authority  to  rent  the 
lands,  and  thereby  may  intercept  the 
possession  of  the  heir,"  and,  by  a  sale, 
may  intercept  the  descent  to  the  heir. 
Wells  V.  American  Mortgage  Co.,  109 
Ala.  430,  20  So.  136. 

[b]  On  the  death  of  the  personal 
representative  pending  the  suit,  there 
must  be  a  revivor  against  his  successor 
in  administration.  Wells  v.  American 
Mtg.  Co.,  109  Ala.  430,  20  So.  136. 

20.  lU.— Roberts  v.  Tunnell,  165  111. 
631,  46  N.  E.  713.  Minn.— Hill  v.  Town- 
ley,  45  Minn.  167,  47  N.  W.  653.  N.  J. 
Harlem  Co-operative  Bldg.  &  Loan 
Assn.  V.  Freeburn,  54  N.  J.  Eq.  37.  33 
Atl.  514.  N.  Y.— Heidgerd  v.  Reis,  135 
App.  Div.  414,  119  N.  Y.  Supp.  921. 
Ohio. — McMahan  v.  Davis,  19  Ohio  Cir. 
Ct.  242,  10  Ohio  Cir.  Dec.  467. 

21.  Ala.— Eslava  v.  New  York  N.  B. 
&  Loan  Assn.,  121  Ala.  480,  25  So. 
1013.  111.— Roberts  v.  Tunnell,  165  111. 
631,  46  N.  E.  713.  Nev.— Rickards  v. 
Hutchinson,  18  Nev.  215,  2  Pac.  52,  4 
Pae.  702. 

But  see  Butler  v.  Williams,  27  S.  C. 
221,  3  S.  E.  211. 

[a]  Where  personal  liability  of  the 
estate  of  the  deceased  mortgagor  can 
be  enforced  only  in  the  court  having 
charge  of  the  administration  of  the  es- 
tate, the  administrator  is  not  a  proper 
party  to  a  foreclosure  action  in  a  court 
of  equity.  In  re  Estate  of  Hanlin,  133 
Wis.  140,  113  N.  W.  411,  126  Am.  St. 
Rep.  938,  17  L.  R.  A.    (N.  S.)    1189. 
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in)?  Tnorteragre.^^  Tf  prior  to  his  death,  the  mortgaaor  had  divested 
himself  of  all  interest  in  the  mortt^ased  preiuisos,  neither  his  heirs^^ 
nor  personal  representativos,-*  are  necessary  parties  to  the  foreclosure 
action. 

(J.)  Creditors. —  General  creditors  of  a  deceased  mortgagor  are  not 
necessary  or  proper  parties  to  a  mortgage  foreclosure  action.-'  Judg- 
ment creditors  of  the  mortgagor  are  not  necessary  parties  in  order 
to  render  the  title  passing  at  the  foreclosure  sale,  merchantahle," 
although  they  are  proper  parties,^^  and  it  is  sometimes  said  that  they 
should  be  joined.^* 

(K.)  Lessors  and  Lessees.  — The  lessor  is  not  a  proper  party  to  an 
action  to  foreclose  a  mortgage  executed  by  a  lessee  on  a  leasehold 
interest.''  The  assignor  of  a  lease,  which  was  mortgaged  after  the 
date  of  the  assignment  is  not  a  necessary  party  to  its  foreclosure.*" 

A  lessee  in  possession  of  mortgaged  premises  must  be  joined  as  a 
defendant  in  order  that  his  interest  may  be  bound  by  the  judgment," 
though  there  are  some  authorities  to  the  contrary.^^ 

(L.)    Husband  or  Wife  of  Mortgagor. — A     wife     who     joins     in     the 


22.  Browne  v.  Sweet,  127  Cal.  332, 
59  Pac.  774. 

23.  U.  S. — Cooper  r.  Johnson,  157 
Fed.  104.  lU.— Chicago  City  Bank  & 
Trust  Co.  v.  Bremer,  1  Sg  111.  App.  258. 
S.  C— Butler  r.  Williams,  27  S.  C.  221, 
3  S.  E.  211.  Wis.— Houghton  v.  Knee- 
land,  7  Wis.  244. 

24.  Phifer  v.  Abbott  (Fla.),  74  So. 
488;  Eiekards  v.  Hutchinson,  18  Nev. 
215,  2  Pae.  52,  4  Pac.  702. 

25.  Heidjjerd  r.  Reis,  135  App.  Div. 
414,  110  N.  Y.  Supp.  921. 

[a]  Creditors  may  be  joined  where 
the  object  of  the  action  is  not  only  to 
obtain  a  foreclosure  but  a  general  ac- 
counting. Adger  &  Co.  v.  Pringle,  11 
S.  C.  527. 

[b]  An  attaching  creditor  is  not  a 
necessary  partv  defendant.  Literer  v. 
Huddleston  (Tenn.),  52  S.  W.  1003. 

26.  la. —  Sutherland  v.  Tvner,  72 
Iowa  232,  33  N.  W.  645.  N.  Y.— Car- 
roll V.  McKaharv,  35  App.  Div.  582, 
55  N.  Y.  Supp.  113.  N.  C— Bruce  v. 
Nicholson,  109  N.  C.  202,  13  S.  E.  790, 
26  Am.  St.  Rep.  562.  W.  Va.— Linn 
V.  Patton,  10  W.  Va.  l'^7. 

[a]  The  purchaser  at  an  execution 
sale  is  not  a  necessary  party  defend- 
ant. Wise  7-.  Griffith, '78  Cal.  152,  20 
Pac.  675.  And  see  .Tewett  r.  Tomlin- 
son,  137  Ind.  326,  36  N.  E.  1106.  But 
see  Kepley  i>.  .Jansen,  107  Til.  79. 

27.  Buck  V.  Sanders,  1  Dana  (Kv.) 
1S7;  Bisbce  v.  Carey,  17  Wash.  224,  "49 
Pac.  220. 
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28.  Gannon  v.  Johnson,  126  N.  C. 
64,  35  S.  E.  185. 

[a]  "This  is  because  the  liens  (of 
the  judgment)  by  the  sale,  are  trans- 
ferred from  the  corpus  to  the  fund  into 
which  it  is  converted,  with  their  re- 
spective priorities  preserved  and  to  be 
asserted  in  the  decree  of  distribution." 
Gammon  v.  Johnson,  126  N.  C.  64,  33 
S.   E.   185. 

29.  Davis  r.  Tavlor-Lowenstein  & 
Co.,  158  Ala.  227,  47  So.  653;  Roberts 
r.  Wood,  38  Wis.  60,  68,  title  subse- 
quent in  time. 

30.  Unity  Co.  r.  Equitable  Trust  Co., 
204  111.  595,  68  N.  E.  654. 

31.  Fla. — Dundee  Naval  Stores  Co. 
V.  McDowell,  65  Fla.  15,  61  So.  108, 
Ann.  Cas.  1915A,  387.  111.— Gale  v.  Car- 
ter, 154  111.  App.  478.  N.  Y.— Harvey 
r.  Moonev,  168  App.  Div.  169,  153  N.  Y. 
Supp.   268. 

As  to  purchaser  under  contract  to 
purchase,  see  supra,  III,  C,  3,  m,  (III), 
(H),   (1). 

[a]  Failure  to  join  the  lessee  merely 
operates  to  ratify  the  lease  under  which 
possession  is  held.  Home  Life  Ins. 
Co.  r.  O 'Sullivan,  151  App.  Div.  535, 
136  N.  Y.  Sui>p.  105. 

[b]  A  disclaimer  of  interest  by  such 
tenant,  filed  in  the  appellate  court  will 
not  cure  the  error  in  a  decree  rendered 
in  an  action  to  which  he  was  not  a 
party.  Gale  r.  Carter,  154  111.  App. 
478. 

32.  Tyler  r.  Hamilton,  62  Fed.  187; 
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oxeeution  of  the  mortsrage,  is  a  proper,^^  and,  it  has  been  held 
in  some  eases,  a  necessary^*  party  defendant,  though  here  as  else- 
where," the  necessity  for  joining  her  would  seem  to  depend  upon 
whetlier  she  has  any  interest  which  it  is  desired  to  foreclose.^^  Thus 
if  she  has  no  dower  interest  because  it  is  a  purchase  m^oney  mortgage,^^ 
or  because  she  joined  in  it^^  she  is  not  a  necessary  party.  If  the  wife 
did  not  join  in  executing  a  mortgage  on  the  husband's  property,  she 
is  not  a  necessary  party  to  a  foreclosure  of  his  interest,^^  except  for 
the  purpose  of  cutting  off  her  equity  of  redemption  in  her  dower  in- 
terest in  the  premises.''"  A  wife  is  not  a  necessary  party  to  the  fore- 
closure of  a  mortgage  upon   community  property,^^   even  after  the 


McDermott  v.  Burke,  16  Cal.  580,  589. 
[a]  The  assignee  of  a  lease  is  not  a 
necessary  defendant.  Teal  v.  Walker, 
111  U.  S.  242,  248,  4  Sup.  Ct.  420,  28 
L.  ed.  415. 

33.  Ala.  —  Davis  v.  Taylor-Lowen- 
stein  &  Co.,  158  Ala.  227,  47  So.  653. 
111.— Camp  V.  Small,  44  111.  37.  Ind. 
State  V.  Kennett,  114  Ind.  160,  16  N. 
E.  173.  N.  y.— Franklin  v.  Beegle,  102 
App.  Div.  412,  92  N.  Y.  Supp.  449. 

[a]  She  should  be  permitted  to  in- 
terveue  where  interested  in  the  prem- 
ises (Sargent  v.  Wilson,  5  Cal.  504), 
or  might  be  made  liable  for  breach  of 
covenants  of  title  by  failure  to  defend 
the  action.  State  v.  Kennett,  114  Ind. 
160,  16  N.  E.  173. 

34.  Cal, — See  Sargent  v.  Wilson,  5 
Cal.  504.  But  see  Powell  v.  Ross,  4 
Cal.  197.  Fla. — Daniels  r.  Henderson, 
5  Fla.  452.  111. — See  Sheldon  v.  Patter- 
son, 55  111.  507;  Camp  v.  Small,  44  111. 
37.  Md.— Hurtt  v.  Crane,  36  Md.  29. 
N.  C— Nimrock  v.  Scanlin,  87  N.  C. 
119. 

But  see  the  following:  Ala. — Flow- 
ers V.  Barker,  79  Ala.  445.  Ind. — State 
V.  Kennett,  114  Ind.  160,  16  N.  E.  173. 
Ky.— Morgan  v.  Wickliffe,  115  Ky.  226, 
72  S.  W.  1122.  Mass.— Pitts  v.  Aldrich, 
11  Allen  39.  Mo.— Thornton  v.  Pigg, 
24  Mo.  249. 

[a]  The  widow  of  the  mortgagor, 
who  had  joined  in  the  execution  of  the 
mortgage,  is  a  necessary  party.  Chad- 
bourn  V.  Johnston,  119  N.  C.  282,  25  S. 
E.  705. 

[b]  If  her  execution  of  the  instru- 
ment was  invalid  because  not  properly 
acknowledged,  and  this  appears  from 
the  complaint,  she  is  neither  a  neces- 
sary nor  proper  party.  Sheldon  v.  Pat- 
terson, 55  111.  507. 

35.  See  the   cases    throughout    this 


section,  and  supra,   III,   C,   3,  m,    (I) ; 
III,  C,  3,  m,   (III),  (A). 

36.  See  the  cases  throughout  this 
section  and  the  following:  111. — Loh- 
meyer  v.  Durbin,  206  111.  574,  69  N.  E. 
523.  Ky.— Morgan  v.  Wickliffe,  ]  15  Ky. 
226,  72  S.  W.  1122.  N.  Y.- Mills  v. 
Van  Voorhies,  20  N.  Y.  412,  10  Abb. 
Pr.  152. 

37.  Lohmeyer  v.  Durbin,  206  111.  574, 
69  N.  E.  523.  Compare  Northwestern 
Trust  Co.  17.  Eyan,  115  Minn.  143,  132 
N.  W.  202. 

[a]  Where  she  has  a  dower  interest 
in  spite  of  the  fact  that  the  mortgage 
is  one  for  the  purchase  price,  she  should 
be  joined.  Mills  v.  Van  Voorhies.  20 
N.  Y.  412,  10  Abb.  Pr.  152. 

38.  Morgan  v.  Wickliffe,  115  Ky. 
226,  72  S.  W.  1122. 

39.  Ala. — Davis  v.  Ta,ylor-Lowen- 
stein  &  Co.,  158  Ala.  227,  47  So.  653. 
111.— Bigoness  v.  Hibbard,  267  111.  301, 
108  N.  E.  294.  Ky.— Smith  v.  Smith, 
165  Ky.  810,  178  S.  W.  1058;  Morgan 
V.  Wickliffe,  115  Ky.  226,  72  S.  W. 
1122. 

40.  Ala. — Davis  v.  Taylor-Lowen- 
stein  &  Co.,  158  Ala.  227,  47  So.  653. 
Ark. — Brignardello  v.  Cooper,  116  Ark. 
103,  172  S.  W.  1030.  111.— Mclntire  V. 
Yates,  104  111.  491.  Ind.— Holland  v. 
Holland,  131  Ind.  196,  30  N.  E.  1075. 
N.  Y. — Franklin  v.  Beegle,  102  App. 
Div.  412,  92  N.  Y.  Supp.  449.  N.  C. 
Nimrock  v.  Scanlin,  87  N.  C.  119. 

[a]  The  presumption  that  life  con- 
tinues and  of  the  continuance  of  a 
given  state  of  facts  operates  to  make 
a  wife  a  necessary  party  although  the 
complaint  contains  no  allegations  as  to 
these  facts.  Franklin  v.  Beegle,  102 
App.  412,  92  N.  Y.  Supp.  449. 

41.  Torres  v.  Lathrop,  Luce  &  Co., 
16  Porto  Rico  172.  Contra,  Sloane  v. 
Lucas,  37  Wash.  348,  79  Pac.  949. 

Vol.  XIX 


940 


MOETCAGES 


death  of  the  husband.*"  Whore  a  homestead  has  been  declared  upon 
mortgagred  property,  the  wife  is  a  necessary  party  to  a  foreclosure 
action.*^ 

The  husband  is  a  necessary  party,  in  some  states,  to  an  action  for 
a  foreclosure  of  a  mortsra^e  upon  the  property  of  the  ^^nfe,**  but  in 
other  states  his  presence  in  the  action  is  not  required,"  except  where 
it  is  desired  to  bar  his  right  of  curtesy.*^ 

(M.)  Senior  Ekcumeran'cf.rs — The  holder  of  a  senior  mortgage  is  not 
a  necessary  party  to  the  foreclosure  of  a  junior  mortgage,*'^  unlojss  it 
is  otherwise  provided  by  statute  ;*^  but  he  is  a  proper  party  defendant, 
where  it  is  desired  to  have  the  priority  of  the  lien  determined  or  a 
sale  of  the  enlire  premises.*^  On  the  foreclosure  of  a  second  mortgage 
given  by  the  first  mortgagor's  grantee  to  secure  compliance  with  his 
agreement  to  assume  and  pay  the  first  mortgage,  the  first  mortgagee 
is  a  necessary  party.'*° 

(N.)  Junior  Encumbrancers. — "While  a  junior  encumbrancer  need 
not  be  joined  in  order  to  render  the  foreclosure  decree  valid,*^  he  is 
a  proper  party  defendant,'^  and,  if  he  is  not  joined,  the  decree  has 
no  effect  upon  his  rights  and  interests."*^     He  should  be  joined,  as  a 


42.  Finger  r.  McCaughey,  119  Cal. 
59    51  Pac    13. 

43.  Hefner  r.  Urton,  71  Cal.  470,  12 
Pac.  486,  homestead  declared  subse- 
quent to  mortgage.  But  see  Kuhnert 
r.   Conrad,  6   N.  D.  215,  69   N.   W.   185. 

44.  Garrison  r.  Parsons,  45  Fla.  335, 
33  So.   525. 

45.  Deusch  v.  Questa,  116  Ky.  474, 
76  S.  W.  329.  And  see  11  Standard 
Pkoc.  764. 

46.  Deusch  v.  Questa,  116  Kv.  474, 
76  S.  W.  320;  Hope  r.  Shevill,  137  App. 
Div.  86,  122  N.  Y.  Supp.  127. 

47.  U.  S. — Jerome  v.  McCarter,  94 
U.  S.  734,  24  L.  ed.  136;  Boatmen's 
Bank  v.  Fritzlen,  135  Fed.  650,  68  C. 
C.  A.  288.  111.— Hibernian  Banking 
Assn.  r.  Law,  88  111.  App.  18.  Neb. 
Stratton  v.  Reisdorph,  35  Neb.  314,  53 
N.   W.  136. 

[a]  If  the  senior  mortgage  is  void 
the  senior  mortgagee  is  not  a  necessary 
party  to  a  foreclosure  of  a  junior  mort- 
gage. Timmerniann  v.  Cohn,  70  Misc. 
327,  128  N.  Y.  Supp.  770. 

48.  Fisher  r.  Evans,  175  Ky.  300,  194 
S.  W.  361. 

49.  Cal. — Van  Loben  Sels  i'.  Bun- 
nell, 131  Cal.  480,  63  Pac.  773.  Ind. 
Masters  r.  Templeton,  92  Ind.  447. 
Neb.— Missouri,  K.  &  T.  Trust  Co.  v. 
Richardson,  57  Neb.  617,  78  N.  W. 
273.  Tex.— Silberberg  r.  Trilling,  82 
Tex.   523,  18  S.   W.   591. 

[al  When  the  senior  mortgage  is 
due,   the   holder   may   be   made   a   jjarty 
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to  the  action  which  becomes  in  effect 
both  an  action  to  foreclose  the  second 
mortgage  and  to  redeem  from  the  first 
mortgage.  Hefner  v.  Northwestern  Mat. 
Life  Ins.  Co.,  123  U.  S.  747,  754,  8 
Sup.  Ct.  337,  31  L.  ed.  309.  See  Boat- 
men's Bank  v.  Fritzlen,  135  Fed.  650, 
68  C.  C.  A.  288,  and  supra,  III,  C, 
3,  b. 

50.  Wait  V.  Getman,  32  App.  Div. 
168,  52  N.  Y.  Supp.  965,  his  presence 
being  necessary  so  that  an  advantageous 
sale  of  the  property  clear  of  the  first 
mortgage  may  be  made  and  the  pro- 
ceeds ajiplied  on  his  debt. 

51.  Colo.— Watkins  v.  Perrv,  25  Colo. 
App.  425,  139  Pac.  551.  N."C.— Gam- 
mon r.  Johnson,  126  N.  C.  64,  35  S.  E. 
185.  Okla.— McCredie  v.  Dubuque  F.  it 
M.  Ins.  Co.,  163  Pac.  535.  Tenn. 
Rowan  r.  Mercer,  10  Humph.  359. 

52.  Cal. — Carpentier  r.  Brenhiim,  40 
Cal.  221.  Conn. — Andreas  r.  Hubbard, 
50  Conn.  351.  Fla.— McCoy  r.  Boley, 
21  Fla.  803.  la.— Stanbrough  r.  Dan- 
iels, 77  Iowa  561,  42  N.  W.  443.  Mich. 
Campbell  r.  Bane,  119  Mich.  40,  77 
N.  W.  .322.  N.  C— Hinson  r.  Adrian, 
86  N.  C.  61.  Tenn. — Rowan  i'.  Mercer, 
10   Humph.   359. 

Contra,  American  L.  &  T.  Co.  v.  At- 
lanta Elec.  R.  Co.,  99  Fed.  313,  apply- 
ing the  law  of  Georgia  where  the 
remedy  of  the  junior  mortgagee  in 
such  cases  is  by  a  bill  to  redeem. 

TtZ.  U.  S. — Howard  r.  Milwaukee  & 
St.    P.    Ry.    Co.,   101    U.    S.   837,   25   L. 
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court  of  equity  abhors  litigation  by  piecemeal  and  as  his  omission 
inevitably  prejudices  the  sale  of  the  property,^*  and  the  court  will 
order  him  brought  into  the  suit  upon  timely  application  being  made 
therefor." 

(0.)  Trustees  and  Cestui  Que  Trust.  -  The  trustee  in  a  mortgage  or 
deed  of  trust,  if  he  is  not  seeking  foreclosure  as  plaintiff,  is  a  neces- 
sary party  defendant,  being  the  holder  of  the  legal  title.^«  The 
beneficiaries  in  a  trust  deed  or  mortgage  should  also  be  made  parties 


ed.  1081;  London  &  S.  F.  Bank  r.  Dex- 
ter   Horton    &    Co.,    126    Fed.    593,    61 
C.  C.  A.  515;  Black  v.  Manhattan  Trust 
Co.,  213  Fed.  692.     Ala.— Wiley,  Banks 
&    Co.    V.    Ewing,   47    Ala.    418.      Ark. 
Longino    v.    Ball- Warren    Com.    Co.,    84 
Ark.    521,    106    S.    W.    682.      Cal.— Car- 
pentier  v.  Brenham,  40   Cal.   221;   s.  c, 
50  Cal.  549;   Wemple  v.  Yosemite  Gold 
Min.  Co.,  4  Cal.  App.   78,  87  Pac.   280. 
Conn. — Bridgeport    Sav.    Bank    v.    Eld- 
redge,  28   Conn.  556,   73   Am.  Dec.  688. 
111.— Rodman  v.  Quick,  211  111.  546,  71 
N.    E.    1087;    Aholtz    v.    Zellar,    88    111. 
24;    St.    Louis    Brewing    Assn.    i\    Gep- 
part,   95   111.    App.    187.     Ind.— Gaskell 
V.  Viquesney,  122  Ind.  244,  23  N.  E.  791, 
17  Am.  St.  Rep.  864;   Kelley  v.  Houts, 
30    Ind.   App.   474,   66    N.    E.    408.      la. 
Stanbrough  v.  Daniels,  77  Iowa  561,  42 
N.    W.    443;    Spurgin    v.    Adamson,    62 
Iowa  661,   18  N.   W.   293.     Ky.— Gault 
V.    Equitable    Trust    Co.,    100    Kv.    578, 
38  S.  W.  1065.     Md.— Johnson  r".  Ham- 
bleton,    52    Md.    378.      Mich.— Sherman 
V.    Fisher,    138    Mich.    391,    101    N.    W. 
572.      Minn. — Rogers    v.    Holyoke,    14 
Minn.    220.      Mo. — Williams   v.    Brown- 
lee,  101  Mo.  309,  13  S.  W.  1049.     Neb. 
Equitable   Land   Co.   v.   Allen,   84   Neb. 
514,  121  N.  W.  600.     N.  H.— Parsons  v. 
Little,  66  N.  H.  339,  20  Atl.  958.     N.  J. 
Van   Duyne   r.   Shann,   39   N.  J.  Eq.   6. 
N.  Y.— Empire   City   Sav.   Bank  v.   Sil- 
leck,    180    N.    Y.    541,    73    N.    E.    1123, 
affirming    98    App.    Div.    139,   90    N.    Y. 
Supp.  561;   Naylor  v.  Colville,  20   App. 
Div.   581,  47   N.   Y.   Supp.   267;    Haines 
V.    Beach,    3    Johns.    Ch.    459.      N.    C. 
Jones  r.   Williams,  155  N.  C.  179,  71  S. 
E.   222,  36  L.  R.  A.    (N.   S.)   426,  with 
exhaustive  annotation.     Ohio. — Stewart 
V.  Johnson,  30  Ohio  St.  24.    Okla.— Horr 
V.    Herrington,    22    Okla.    590,    98    Pac. 
443,  132  Am.  St.  Rep.  648,  20  L.  R.  A. 
(N.    S.)    47.     Ore. — Watson   v.   Dundee 
Mtg.  &  T.  L  Co.,  12  Ore.  474,  8  Pac. 
548.     S.  C— Douthit  v.  Hipp,  23  S.   C. 
205.     Tex.— Turner  v.  Phelps  &  Co.,  46 
Tex.  251.     Utah.— Boucof ski  v.  Jacob- 


sen,  36  Utah  165,  104  Pac.  117,  26  L, 
R.  A.  (N.  S.)  898.  Wis.— Hoppin  v. 
Doty,  22  Wis.  621. 

But  see  Willis  v.  Willis,  22  La.  Ann. 
447;    Worthington   v.   Wilmot,   59   Miss. 
608. 
Assignee  of  junior  encumbrancer  as 

I  a  necessary  party  defendant,  see  suma, 

I  III,   C,  3,  m. 

I      [a]     The  rights  of  a  purchaser  at  the 

j  foreclosure  sale  of  a  junior  mortgage 
are  not  barred  by  the  foreclosure  pro- 
ceedings under  a  senior  mortgage  to 
which  he  is  not  a  party.  Stanbrough  v. 
Daniels,  77  Iowa  561,  42  N.  W.  443; 
Farwell  v.  Murphy,  2  Wis.  533. 

54.  N.  J.— Gould  t\  Wheeler,  28  N. 
J.  Eq.  541.  N.  Y.— Ensworth  v.  Lam- 
bert, 4  Johns.  Ch.  605.  N.  C— Jones 
r.  Williams,  155  N.  C.  179,  71  S  E. 
222,  36  L.  R.  A.   (N.  S.)   426;   Gammon 

;  r.    Johnson,    126    N.    C.    64,    35     S      E 
185. 

55.  Md. — Leonard  v.  Groome,  47  Md. 
499.  N.  Y.— Ensworth  v.  Lambert,  4 
Johns.  Ch.  605.  N.  C— Hinson  v. 
Adrian,  86  N.  C.  61. 

Compare  Donnelly  v.  Rusch,  15  Iowa 
99. 

56.  U.  S. — Gardner  v.  Brown,  21 
Wall.  36,  22  L.  ed.  527.  lU.— Rodman 
V.  Quick,  211  111.  546,  71  N.  E.  1087; 
Hayes  r.  Owen,  69  111.  App.  553.  Miss. 
Moyse  r.  Cohn,  76  Miss.  590,  25  So. 
169;  Hill  V.  Boyland,  40  Miss.  618. 
N.  J.— Johnes  v.  Outwater,  55  N.  J.  Eq. 
398,  36  Atl.  483.  Ohio.— Havs  v.  Gallon 
Gas  Light  &  Coal  Co.,  29  Ohio  St.  330. 

Contra,  Hammond  v.  Tarver,  89  Tex. 
290,  32  S.  W.  511,  34  S.  W.  729;  Shelby 
V.  Burtis,  18  Tex.  644;  Sidney  Stevens 
Imp.  Co.  V.  South  Ogden  Land,  B.  & 
L  Co.,  20  Utah  267,  58  Pac.  843. 

[a]  A  co-trustee  refusing  to  join 
as  a  party  plaintiff  should  be  made  a 
defendant  to  the  action.  Gumming  v. 
Middletown  U.  &  W.  G.  R.  Co.,  147 
App.  Div.  105,  131  N.  Y.  Supp.  710, 
no  request  to  join  as  a  party  plaintiff 
need  be  shown. 
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defendnnt,  to  an  notion  for  foreclosure  instituted  by  the  trustee.''' 
unless  they  are  unknown  or  form  so  numerous  a  class  as  to  render 
their  joinder  impracticable/^  or  the  statute  permits  the  trustee  of 
an  express  trust  to  sue  or  be  sued  M'ithout  joininf?  the  beneficiaries." 
Their  absence,  however,  does  not  invalidate  the  decree. °°  Where  the 
mortgage  was  executed  by  a  trustee  the  beneficiaries  of  the  trust  are 
proper  but  not  necessary  parties  defendant."^ 

(P.)    Persons  Who  Have  Assumed  Liability  on  the  Debt A      person 

who  has  indorsed/^  or  guaranteed  payment  of  the  note,'*  or  fjiven 
independent  security  for  the  payment  of  the  debt,"  or  w^ho  joined  in 
the  execution  of  the  note,''®  is  a  proper  but  not  a  necessary  party  to 
the  foreclosure  suit.'^ 

(IV.)    New  Parties.  —  (A.)    In  General On    the    death    of    a    party 

pendine:  the  action,  a  revivor  should  be  made  in  favor  of  his  successor 
in  interest.*^  Tlie  assignee/'  or  purchaser  of  the  note  and  mortgage 
pending  the  action  is  entitled  to  be  substituted  as  a  party  plaintiff  at 
any  time,*'^  though  a  substitution  on  the  record  is  not  strictly  neces- 
sary/" If  pending  foreclosure  proceedings  a  person  inl  crested  in 
the  premises  makes  payment  of  the  money  due  the  plaintiff,  he  be- 
comes entitled  to  an  assignment  of  the  mortgage,  and  may  be  sub- 
stituted as  the  plaintiff  in  the  action  or  he  may  have  it  discontinued/^ 


57.  lU.— Rodman  v.  Quick,  211  111. 
546,  71  N.  E.  1087.  But  see  Breed  v. 
Baird,  139  111.  App.  15.  N,  J.— Ring 
V.  New  Auditorium  Pier  Co.,  77  N.  J. 
Eq.  422,  77  Atl.  1054;  Camden  Safe 
Deposit  Co.  V.  Dialogue,  75  N.  J.  Eq. 
600,  72  Atl.  358;  Butler  v.  Farry,  68 
N.  J.  Eq.  760,  63  Atl.  240;  Tyson  v. 
Applegate,  40  N.  J.  Eq.  305;  Hacken- 
Back  Water  Co.  i\  De  Kav,  36  N.  J. 
Eq.  548,  552.  N.  Y.— Hodges  v.  Walker, 
76  App.  Div.  .-^Od,  78   N.  Y.  Supp.  447. 

[a]  In  an  action  by  a  single  bond- 
holder other  bondholders  known  to  him 
should  be  made  defendants.  Johnes  v. 
Cutwater,  55  N.  J.  Eq.  398,  36  Atl. 
483. 

.58.     Wall  r.  Boisgerard,  11   Smed.  & 
M.    (Miss.)    574. 

59.  Cal.— Glide  v.  Dwyer,  83  Cal. 
477,  23  Pac.  706.  Ind.— Robertson  v. 
Vancleave,  129  Ind.  217,  26  N.  E.  899, 
29  N.  E.  781,  15  L.  R.  A.  68.  Ky. 
Union  Trust  Co.  v.  Broshears.  10  Kv. 
L.  Rep.  37,  39  S.  W.  44.  Miss.— Ala- 
bama &  V.  Ry.  Co.  r.  Thomas,  86  Miss. 
27,  38  So.  770.  Wash.— Thompson  v. 
Price,  37  Wash.  394,  79  Pac.  9."1. 

See  generally  the  title  "Parties." 

60.  Ring  V.  New  Auditoritim  Pier 
Co.,  77  N.  J.  Eq.  422.  77  Atl.  1054. 

61.  Baxter  r.  Ft.  Pavne  Co.,  182  Ala. 
249.  62  So.  42. 

62.  Cal.  —  Hubbard     v.     University 
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Bank,  125  Cal.  684,  58  Pac.  297.  Mich. 
Steele  v.  Kent  Circ.  Judge,  109  Mich. 
647,  67  N.  W.  963.  N.  Y.— Patton  v. 
Townsend,  65  Hun  620,  19  N.  Y.  Supp. 
946,  47  N.  Y.  St.  490.  Wis.— Halbach 
r.  Trester,  102  Wis.  530,  78  N.  W. 
759. 

63.  Weinstein  v.  Sinel,  133  App.  Div. 
441,  117  N.  Y.  Supp.  346;  Welborn  V. 
Cobb,  92  S.  C.  384,  75  S.  E.  691. 

64.  O'Connor  v.  Nadel,  117  Ala.  .595, 
23  So.  532;  Baker  v.  Potts,  73  App. 
Div.  39,  76  N.  Y.  Supp.  406.  Contra, 
Wyckoff  V.  Holmes,  82  N.  J.  Eq.  536, 
88  Atl.  832,  disUnquishing  Jarman  V. 
Wiswall,  24  N.  J.  Eq.  267. 

65.  Raritan  Savs.  Bank  r.  Lindsley, 
58  N.  J.  Eq.  214,  42  Atl.  574;  Kuener 
r.  Smith,   108   Wis.   549,  84   N.   W.   850. 

66.  O'Connor  r.  Nadel,  117  Ala.  595, 
23  So.  532;  Miller  r.  McLaughlin,  132 
Mich.  2.34,  9.3  N.  W.  435. 

67.  See  snpra.  III,  C,  3,  g. 

68.  Afalone  r.  Marriott,  64  Ala.  486; 
Van  Loan  t'.  Squires,  23  Abb.  (N.  C.) 
230,  7  N.  Y.  Supp.  171. 

69.  Walker  r.  Chicago,  M.  &  N.  R. 
Co..   277   111.    1.11.   115   N.    E.   659. 

Substitution  of  parties,  see  generally 
the  title  "Parties." 

70.  Malone  r.  Marriott,  64  Ala.  486. 

71.  Codd  r.  Wavne  Circ.  Judge,  109 
Mich.  120,  67  N.  W.  819;  Twombly  V. 
Cassidy,  82  N.  Y.   155    (discontinuance 
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Any  person  interested  may  require  the  joinder  of  prior  lien  holders 
in  order  that  the  extent  and  validity  of  their  claims  may  be  de- 
termined.'^^ A  new  part}''  may  be  brought  into  the  action  by  service 
of  an  amended  summons  and  complaint,"  by  supplemental  bill/* 
or  simply  by  amendment. '^^  It  has  been  held  proper  to  strike  out 
the  name  of  the  sole  defendant  and  substitute  the  name  of  one  to  whom 
the  property  has  been  conveyed  after  commencement  of  the  suit  but 
before  filing  a  lis  pendens.''^ 

(B.)  Intervention.  —  Persons  having  an  interest  in  the  subject-matter 
and  who  would  be  either  necessary  or  proper  parties,  may  be  allowed 
to  intervene."  The  interest  which  will  entitle  a  person  to  intervene 
is  an  interest  in  or  a  claim  to  the  matter  and  property  in  suit,  or  a 
part  thereof,  or  a  lien  thereon,  of  such  a  direct  and  immediate  char- 
acter that  the  intervenor  will  either  lose  or  gain  by  the  direct 
operation  of  any  decree  made  in  the  suit.'^^  It  has  been  held  that  the 
following  persons  may  be  allowed  to  intervene :  a  mortgagor  who  has 
conveyed  the  property  by  an  unconditional  deed  of  warranty  ;'^^  a 
junior  mortgagee;®'^  a  senior  mortgagee ;^^  the  holder  of  other  notes 
secured  by  the  same  mortgage  ;^^  a  wife  who  joined  in  the  mortgage 
of  the  homestead;''^  a  mechanic's  lien  claimant j'^*  bondholders^  whose 


granted) ;  Manilla  Anchor  Brew.  Co.  v. 
Eaw  Silk  Trading  Co.,  163  App.  Div. 
30,  148  N.  Y.  Supp.  119. 

72.  Quinlan  i\  John  E.  Olson  Const. 
Co.,  153  App.  Div.  140,  138  N.  Y. 
Supp.  216. 

Prior  encumbrancers  as  parties  to 
the  action,  see  in  general,  supra,  III, 
C,  3,  m,   (III),   (M). 

73.  Greenwood  Loan  &  G.  Assn.  v. 
Williams,  71  S.  C.  421,  51  S.  E.  272. 

[a]  A  rule  to  show  cause  with  sup- 
porting affidavits  is  unnecessary.  Green- 
wood Loan  &  G.  Assn.  v.  Williams,  71 
S.  C.  421,  51   S.  E.  272. 

[b]  An  amendment  bringing  in  new 
parties  as  creditors  of  the  mortgagor, 
after  considerable  delay,  which  would 
introduce  new  issues  and  greatly  delay 
a  sale,  will  not  be  allowed.  Schoolfield 
r.  Cogdell,  120  Tenn.  618,  113  S.  W. 
375. 

74.  See  infra,  III,  C,  3,  n,  (VIH). 

75.  See  infra,  III,  C,  3,  n,   (VII). 

76.  Greenwood  Loan  &  G.  Assn.  v. 
Williams,  71  S.  C.  421,  51  S.  E.  272. 
But  see  the  title  "Parties,"  as  to  the 
right  to  substitute  sole  parties. 

77.  111.  —  Wightman  v.  Evanston 
Yaryan  Co.,  217  111.  371,  75  N.  E.  502, 
108  Am.  St.  Rep.  258.  La.-— Brugier 
V.  Miller,  114  La.  419,  38  So.  404.  But 
see  Delony  v.  George,  20  La.  Ann.  216. 
Neb.— Spalding  v.  Murphy,  63  Neb.  401, 
88  N.  W.  489. 


See  generally  the  title  "Interven- 
tion." 

78.  Wightman  v.  Evanston  Yar- 
yan Co.,  217  111.  371,  75  N.  E.  502,  108 
Am.  St.  Rep.  258;  Williams  v.  West 
Asheville  &  S.  S.  Ry.  Co.,  126  N.  C. 
918,   36   S.   E.   189. 

fa]  The  fact  that  a  petitioner  is 
without  other  remedy  is  not  a  sufficient 
reason  for  allowing  an  intervention. 
Glass  V.  Woodman,  223  Fed.  621,  139 
C.  C.  A.  167. 

79.  Pitman  v.  Ireland,  64  Neb.  675, 
90  N.  W.  540,  to  plead  usury.  See  State 
V.  Kennett,  114  Ind.  160,  16  N.  E. 
173. 

80.  Ark.— Porter  v.  Hamill,  95  Ark. 
97,  128  S.  W.  570.  la.— Parrott  V. 
Hughes,  10  Iowa  459.  Miss. — Brown  v. 
Nevitt,  27  Miss.  801,  he  must  offer  to 
redeem.  Mo. — Mullanphy  v.  Simpson.  3 
Mo.  492. 

81.  Dodge  V.  Fuller,  28  N.  J.  Eq. 
578.    And  see  14  Standard  Proc.  302. 

82.  Cooper  v.  Mohler,  104  Iowa  301, 
73  N.  W.  828. 

83.  Sargent  v.   Wilson,  5  Cal.  504. 

84.  Blanchard  v.  Schwartz,  7  Okla. 
23,  54  Pac.  303. 

85.  XJ.  S.— Central  Trust  Co.  v.  Cali- 
fornia &  N  R.  Co.,  110  Fed.  70,  to  con- 
test the  validity  of  other  bonds.  D.  0. 
Parsons  v.  Little,  28  App.  Cas.  218. 
Mass.— First  Nat.  Fire  Ins.  Co.  v.  Salis- 
bury, ISO  Mass.  303.     Mo.— Rumsey  v. 
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interests  are  afiPeeted,  in  cases  in  which  the  trustee  is  negligent;^'' 
stockholders,  on  a  showing  that  the  corporation  is  refusing  or  neglect- 
ing to  make  a  proper  defense  f  the  lessor  of  the  mortgagor,  claiming 
that  the  mortgage  was  executed  in  violation  of  the  terms  of  the  lease  ;^^ 
a  person  who  has  acquired  an  interest  in  the  mortgaged  premises 
pending  the  action  ;^^  and  judgment  creditors.^"  ]\Iere  contract  cred- 
itors of  the  mortgagor,^^  or  a  person  claiming  an  adverse,  paramount 
title,'*  are  not  entitled  to  intervene.  Creditors  of  the  mortgagee  will 
not  be  allowed  to  intervene.^^ 

Application  to  intervene  must,  however,  be  made  in  due  season, 
and  will  ordinarily  be  refused  after  judgment  is  rendered,  even  if  the 
sale  has  not  taken  place,^*  though  if  the  regular  course  of  proceed- 
ings will  not  be  seriously  interfered  with,  it  may  be  allowed  even  at 
that  time.^^  The  petition  should  be  verified.^"  Where  intervention  is 
allowed,  the  intervener  who  has  set  up  matter  which  either  wholly  or 
partially  operates  to  defeat  the  mortgage,  occupies  the  same  position 
as  though  he  had  originally  interposed  an  answer.^^     A  complaint  in 


People's  Ey.  Co.,  154  Mo.  215,  55  S.  W. 
615. 

[a]  Intervention  is  not  required  in 
order  that  their  rights  may  be  pro- 
tected. Hac'kensack  Water  Co.  v.  De 
Kay,  36  N.  ,J.  Eq.  548. 

86.  Bowling  Green  Trust  Co.  t'.  Vir- 
ginia P.  &  P.  Co.,  164  Fed.  753. 

87.  Gunderson  r.  Illinois  Tr.  &  Sav. 
Bank,  199  111.  422,  65  N.  E.  326. 

88.  Gunning  v.  Sorg,  214  111.  616,  73 
N.  E.   870. 

89.  Murray  v.  O'Brien,  56  Wash. 
361,  105  Pac.  840,  28  L.  R.  A.  (N.  S.) 
998.  Compare  Peninsular  Naval  Stores 
Co.  V.  Cox,  57  Fla.   505,  49  So.   191. 

90.  Horn  v.  Volcano  Water  Co.,  13 
Cal.  62,  73  Am.  Dec.  569;  Fidelity  Ins. 
Tr.  &  S.  D.  Co.  V.  Shenandoah  Valley 
R.  Co.,  32  W.  Va.  244,  9  S.  E.  180. 
Contra,  Denegre  v.  Mushet,  46  La.  Ann. 
90,  14  So.  .348;  Farmers  Nat.  Bank  V. 
Lloyd,  30  N.  J.  Eq.  442. 

Judgment  creditors  as  parties  defend- 
ant, see  supra,  III,  C,  3,  m,  (III), 
(J). 

91.  Ala. — Renfro  Bros.  v.  Goetter, 
Weil  &  Co.,  78  Ala.  311.  ni.— Wight- 
man  r.  Evanston  Yar\-an  Co.,  217  111. 
371,  75  N.  E.  502,  108  Am.  St.  Rep. 
258.  Mich. — Union  Trust  Co.  v.  De- 
troit &  R.  St.  C.  Rv.,  127  Mich.  252, 
86  N.  W.  788.  N.  C— Williams  r.  West 
Ashevillp  &  S.  S.  Rv.  Co.,  126  N.  C. 
918,  36  S.  E.  189.  Wash.— Thompson 
r.  Huron  Lumb.  Co.,  4  Wash.  600,  30 
Pac.  741.  31   Pac.  25. 

[a]  Persons  holding  contracts  for 
service    with    a    heating     and     lighting 
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company,  are  not  entitled  to  intervene 
in  a  foreclosure  proceeding  of  a  mort- 
gage upon  its  propertv.  Wightman  V. 
Evanston  Yarvan  Co.,"  217  111.  371,  75 
N.  E.  502,  108  Am.  St.  Rep.  258. 

[b]  A  creditor  in  possession  is  not 
entitled  to  intervene.  Boudcn  r.  Long 
Acre  Square  Bldg.  Co.,  92  App.  Div. 
325,  86  N.  Y.  Supp.  1080. 

[c]  As  a  matter  of  favor  a  creditor 
may  be  allowed  to  intervene,  but  he 
is  not  strictly  a  party,  an<l  while  his 
rights  in  the  surplus  may  be  recognized 
he  will  not  be  allowed  to  attack  the 
judgment.  Knickerbocker  Trust  Co.  r. 
Tarrytown  W.  P.  &  M.  Rv.  Co.,  139 
App.'  Div.  305,  123  N.  Y.  Supp.  954; 
Williams  v.  West  Asheville  &  S.  S.  Ry. 
Co.,  126  N.  C.  918,  36  S.  E.  189. 

92.  Peachy  r.  Witter,  131  Cal.  316, 
63  Pac.  468;  Ennis  i;.  Wolff,  194  111. 
420,  62  N.  E.  842. 

93.  Glass  r.  Woodman,  223  Fed.  621, 
139  C.  C.  A.  167. 

94.  Sulek  V.  McWilliams,  72  Ark.  67, 
78  S.  W.  769. 

95.  Commonwealth  Trust  Co.  v. 
Cockrill  Zinc  Co.,  86  Kan.  860,  122 
Pac.  875. 

96.  Parsons  v.  Little,  28  App.  Cas. 
(D.  C.)  218.  See  generally  the  title 
"Intervention." 

[.t]  But  where  the  cause  of  action 
set  up  in  the  complaint  is  not  contro- 
verted by  the  intervener,  a  iuiiinr 
claimant,  the  petition  need  not  be 
verified.  Gammon  v.  Johnson,  126  N.  C. 
64.  35  S.  E.  185. 

97.  Farmers'  Loan  &  Tr.  Co.  r.  Hoff- 
man House,  96  App.  Div.  301,  89  N.  Y. 
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intervention  will  be  dismissed  when  it  is  made  to  appear  that  the  inter- 
venor  has  no  interest  in  the  subject-matter  of  the  action,^^  but  a  decree 
dismissins:  a  complaint  in  intervention  should  not  attempt  to  adjudi- 
cate unnecessary  matters.^^ 

(V.)  Defects  as  to  Parties.  —  (A.)  In  General.i  —  A  defect  in  parties 
can  be  urged  only  by  a  person  having  an  interest  in  seeing  that  the 
omitted  party  is  brought  into  the  action,^  and  not  by  any  person  who 
is  unaffected  by  the  presence  or  absence  of  a  party.^ 

(B.)  Effect.  —  The  absence  of  a  merely  proper  party  will  not  affect 
the  decree  as  to  those  persons  who  were  parties  to  the  action,*  but 
no  effective  judgment  can  be  rendered  in  the  absence  of  an  indis- 
pensable party,  since  the  court  has  no  jurisdiction  to  dispose  of  his 
title  or  interest  without  making  him  a  party.^ 

(C.)  Time  for  Interposing  Objection — An  objection  to  the  nonjoin- 
der or  misjoinder  of  a  party  should  be  made  promptly  by  plea,  de- 
murrer or  answer,  and  if  not  so  made  ordinarily  will  be  waived." 
But  objection  to  the  omission  of  an  indispensable  party  may  be  raised 
at  any  time.' 


Supp.  281,  a  right  to  a  trial  on  the 
issues  made  exists  and  summary  dis- 
position of  them  is  unwarranted. 

98.  Murphy  V.  Cannon,  18  Mont.  348, 
45  Pac.  216. 

99.  Ennis  i;.  Wolff,  194  111,  420,  62 
N.  E.  842,  decree  dismissing  complaint 
in  intervention  alleging  an  adverse  title 
should  not  adjudicate  the  title. 

1.  See  generally  the  title  "Par- 
ties." 

2.  Franklin  v.  Beegle,  102  App.  Div. 
412,  92  N.  Y.  Supp.  449;  Thompson  v. 
Eichardson,  74  App.  Div.  62,  77  N.  Y. 
Supp.  202;  Brandow  v.  Vroman,  29  App. 
Div.  597,  51  N.  Y.  Supp.  943;  Patter- 
son V.  Mills,  121  N.  C.  258,  28  S.  E. 
368. 

3.  Ala.-'-Buckheit  v.  Decatur  Land 
Co.,  140  Ala.  216,  37  So.  75.  Colo. 
Hardy  v.  Swigart,  25  Colo.  136,  53  Pac. 
380.  la. — Semple  v.  Lee,  13  Iowa  304. 
Mich. — Michigan  State  Bank  v.  Trow- 
bridge, 92  Mich.  217,  52  N.  W.  632. 
S.  D.— Philip  V.  Stearns,  20  S.  D.  220, 
105  N.  W.  467. 

4.  Watts  V.  Julian,  122  Ind.  124,  23 
N.  E.  698. 

Effect  of  the  judgment  in  general, 
see   infra,  III,   C,   3,   t,    (V). 

5.  Jordan  v.  Sayre,  29  Fla.  100,  10 
So.  823;  Jordan  v.  Sayre,  24  Fla.  1,  3 
So.  329;  Fowler  v.  Lilly,  122  Ind.  297, 
23  N.  E.  767.  See  infra,  III,  C,  3,  t, 
(V). 

As  to  right  to  reforeclose  where  an 
indispensable  party  was  omitted,  see 
aupra,  III,  C,  3,  e. 


6.  Ala. — Carwile  v.  Crump,  165  Ala. 
206,  51  So.  744.  Ark.— Less  v.  English, 
75  Ark.  288,  87  S.  W.  447.  Ind.— Green 
V.  McCord,  30  Ind.  App.  470,  66  N.  E. 
494.  N,  Y.— Davis  v.  Bechstein,  69  N. 
Y.  440,  25  Am.  Rep.  218.  Utah.— Sid- 
ney Stevens  Imp.  Co.  v.  South  Ogden 
Land,  B.  &  L  Co.,  20  Utah  267,  58  Pac. 
843.  Wash.— Bird  v.  Steele,  74  Wash. 
68,  132  Pac.  724. 

See  generally  the  title  "Parties." 

[a]  Proceeding  to  trial  on  the  mer- 
its after  the  overruling  of  a  special  de- 
murrer for  nonjoinder  of  a  party,  is  a 
waiver  of  the  obiection.  Hardy  v.  Swi- 
gart, 25  Colo.  136,  53  Pac.  380. 

[b]  Parties  Claiming  Adverse  Title. 
This  rule  is  applied  even  if  the  ground 
of  objection  is  that  a  party  is  improp- 
erly joined  because  claiming  an  ad- 
verse and  paramount  title.  Chicago,  M. 
&  St.  P.  Ry.  Co.  V.  Des  Moines  U.  Ry. 
Co.,  165  Iowa  35,  144  N.  W.  54.  But 
see  Miltenberger  v.  Schlegel,  7  Pa.  241 
(objection  by  such  party  to  swearing 
of  jury  as  to  him,  proper) ;  Jarrett  v. 
Tomlinson,  3  Watts  &  S.  (Pa.)  114.  As 
to  conclusiveness  of  the  decree  in  such 
a  case,  see  vifra,  III,  C,  3,  t,  (V),  (D), 
(2),  (a). 

7.  Carwile  v.  Crump,  165  Ala.  206, 
51  So.  744;  Langley  v.  Andrews,  132 
Ala.  147,  31   So.  469. 

[a]  If  the  cause  cannot  be  properly 
disposed  of  on  the  merits  without  the 
presence  of  the  absent  party,  the  ob- 
jection  may  be  made  at  the  hearing,  on 
appeal,  or  by  the  court  on  its  own  mo- 
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n.  Plrndingf:. —  (I.)  Complaint.  —  (A.)  In  Grkeral-s  — A  complaint 
in  foreclosure  partakes  in  general  of  the  nature  of  a  bill  in  equity." 
In  a  few  jurisdictions,  the  form  of  the  complaint  is  regulated  by 
statute. '°  Otherwise  it  should  follow  the  f^eneral  rules  frovcrning 
such  pleadings."  The  unnecessaiy  allegation  of  immaterial  facts  does 
not  affer-t  a  complaint  which  otherwise  states  a  cause  of  action,  and 
a  complaint  insufficient  to  warrant  a  judgment  of  foreclosure  may  yet 
state  a  cause  of  action  for  a  recovery  of  the  debt.^-  Regardless  of  the 
plaintiff's  apparent  theory  of  his  case,  a  foreclosure  may  be  decreed 
when  the  facts  stated  justify  such  relief.^^  Onuses  of  action  on  several 
notes  which  may  properly  be  joined  should  be  separately  stated.^* 
If  plaintiff  claims  that  a  purported  cancellation  of  the  mortgacre  was 
tlip  result  of  fraud,  tlie  facts  relied  upon  to  establi'^h  the  fraud  m.ust 
be  set  forth  at  length.  Where  an  apparent  cancellation  of  the  mort- 
gacre  is  sought  to  be  avoided  on  the  ground  of  fraud,  the  facts  con- 
stituting the  fraud  must  be  alleged."  The  complaint  should  be 
verified  in  accordance  ■\\nth  the  general  rules  elsewhere  treated.^"  A 
lost  complaint  may  be  restored  upon  the  records  of  the  court." 

(B.)  Pleadin-g  the  ^Mortgage.  —  (1.)  In  GeucraJAS  — A  failure  to  plead 
the  mortgage  in  any  way  is  fatal  to  the  complaint."  Generally  it  may 
be  pleaded,  like  other  written  instruments,  according  to  its  legal 
effect.'"     But  a  statute  requiring  a  copy  of  the  instrument  sued  on 


tion.     Carwile  v.  Crump,  165  Ala.  206, 
51  So.  744. 

8.  Forms  of  the  complaint,  see  gen- 
erally 9  Standard  Proc.  832,  839. 

9.  Soo  penorally  suprn.  Ill,  C,  3,  and 
tlio  titl(^s  "Bills  and  Answers;" 
"Equity  Jurisdiction  and  Procedure." 

30.  See  the  statutes,  and  Manley  v. 
Union  Bank,  1  Fla.  160  (the  provisions 
of  the  statute  must  be  strictly  fol- 
lowed); Sprapue  v.  Eockwell,  51  Vt. 
401,  the  fullness  and  jmrticularity  of  a 
bill  in  equity  is  not  required.  And  see 
6  Standard  Proc.  729. 

11.  Soe  pcnorally  the  titles  "Bills 
and  Answers;"  "Declaration  and  Com- 
plaint." 

[a]  Conclusions  of  law  should  he 
avoided.  Fletcher  v.  Ilolmos,  25  Ind. 
458.  See  the  title  "Conclusions  of 
Law." 

fbl  Uncertainty  in  the  statement  of 
an  immaterial  fact  is  harmless.  White 
r.  Allatt.  87  Tal.  245.  25  Pac.  420.  See 
frenerally  the  title  "Certainty  in  Plead- 
ing." 

\r]  Defenses  Need  Not  Be  Antici- 
pated.—M^yor  r.  l.atlirop.  73  X.  Y.  315. 

fil|  Liberally  Construed. — Tavlor  v. 
ITearn,  131  Ind.  537,  31  N.  E.  201; 
Thesney  r.  Chesney,  33  Utah  .503,  94 
Par.  9-89.  See  the  title  "Construction 
and  Theory  of  Pleadings." 
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12.  Eichbredt  r.  Angerman,  80  Ind. 
208.     See  infra,  III,  C,  3,  t,  (I). 

13.  Damon  v.  Leque,  14  Wash.  253, 
44  Pac.  261,  where  the  action  was  in 
form   one  to  quiet  title. 

14.  Dewey  v.  Leonhardt,  37  Mo. 
App.  517.  Compare  Hannon  v.  Hilliard, 
101  Ind.  310. 

15.  Stover  v.  Reading,  29  N.  J.  Eq. 
152. 

16.  See  4  Standard  Proc.  148;  6 
Standard  Proc.  721 ;  and  the  title 
"Verification." 

Compare  Atwater  r.  Kinman,  Harr. 
(Mich.)   24::. 

17.  Mav  V.  May,  150  Ky.  522,  150  S. 
W.  685,  either  by  reference  to  a  com- 
missioner or  by  substitution  by  the 
cfMirt.  And  see  generally,  the  title 
"Records." 

18.  Pleading  contracts  generally,  see 
the  title  "Implied  and  Express  Agree- 
ments." 

19.  Wagner  ;-.  Philndelphia,  R.  &  T. 
St.  Ey.  Co.,  233  Pa.  114,  81  Atl.  944, 
Ann.  Cas.  1913B,  536;  Hussey  v.  Smith, 
1   Utah   241. 

20.  .Tocelyn  r.  White,  201  111.  16,  66 
N.  E.  327;  Scottish-American  Mtg.  Co. 
V.  Reeve,  7  N.  D.  99,  72  N.  W.  1088. 
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to  be  set  out  in  or  attached  to  the  complaint,  applies  to  a  mortgage 
sought  to  be  foreclosed.^^  However,  in  accordance  with  a  rule  else- 
where discussed,'-  in  some  jurisdictions  a  mortgage  or  copy  attached 
merely  as  an  exhibit  is  not  a  part  of  the  complaint  and  cannot  aid 
it.-^    The  execution  of  the  mortgage  should  be  alleged.--*    The  agent's'-'' 


See  6  Standard  Proc.  697;  11  Standard 
Proc.  989,  992. 

[a]  After  Issue  Joined. — A  com- 
plaint setting  forth  the  note  and  its 
nonpayment  and  alleging  the  execution 
and  delivery  and  recordation  of  a  mort- 
gage upon  certain  described  land  to  se- 
cure payment  of  the  note,  while  insuffi- 
cient against  demurrer,  for  failing  to 
state  the  provisions  of  the  mortgage, 
is  sufficient  after  issue  joined  without 
demurrer.  Washington  Nat.  etc.,  Inv. 
Assn.  V.  Stanley,  38  Ore.  319,  63  Pac. 
489,  84  Am.  St.  Eep.  793,  58  L.  R.  A. 
816.  See  also  Jocelyn  v.  White,  201 
111.   16,  66  N.   E.   327. 

[b]  Upon  appeal  after  a  default 
judgment  an  allegation  that  at  the  time 
and  place  of  executing  the  notes,  de- 
fendants executed  and  delivered  to 
plaintiffs  as  security  for  their  payment 
their  mortgage  deed  upon  described 
property,  was  held  sufficient  although 
very  imperfect.  Scottish  American 
Mtg.  Co.  V.  Eeeve,  7  N.  D.  99,  72  N.  W. 
1088. 

21.  Scott  V.  Zartman,  61  Ind.  328. 
See  Herren  v.  Clifford's  Admr.,  18  Ind. 
411;  the  title  "Exhibits;"  and  6 
Standard  Proc.  698. 

[a]  Copies  filed  after  the  master  has 
taken  proof  cannot  be  considered  as  a 
part  of  the  complaint.  Knight  V.  Heaf- 
er,   79  111.   App.   374. 

[b]  A  cross-complaint  seeking  fore- 
closure, must  set  out  the  mortgage. 
Hosford  V.  .Johnson,  74  Ind.  479. 

[c]  Indorsements  appearing  on  the 
mortgage  but  not  mentioned  in  the 
complaint  are  not  to  be  considered. 
Nichol   V.  Henry,   89   Ind.   54. 

Does  not  apply  to  the  note  when  no 
personal  judgment  is  sought,  see  infra, 
III,  C,  3,  n,   (I),   (C). 

22.  See  the  title   "Exhibits." 

23.  Miller  v.  McConnell,  118  Ky.  293, 
80  S.  W.  1103;  Wunderlich  v.  Sadler, 
189  Pa.  469,  42  Atl.  109.  But  see  Trip- 
lett  V.  Sayre,  3  Dana  (Ky.)  590. 

24.  Moore  v.  Titman,  33  111.  358; 
McAllister  v.  Plant,  54  Miss.  106.  See 
generally,  11   Standard  Proc.   983. 

[a]     illustration. — Allegation     that 


the  mortgagor,  "made,  executed,  ac- 
knowledged, and  delivered  a  certain 
deed  of  mortgage"  is  sufficient  and  im- 
plies that  the  mortgage  was  duly  exe- 
cuted and  became  a  valid  mortgage. 
Moore  v.  Titman,  33  111.  358. 

[b]  Allegation  that  defendant 
"gave  a  mortgage"  is  a  conclusion 
only  and  insufficient.  Hussev  v.  Smith, 
1  Utah  241.  See  generally  the  title 
"Conclusions  of  Law." 

|"c]     Execution    by    a    Corporation. 
"The  allegations  are,  that  the  company, 
by  its  corporate  name,  made  the  bonds 
j  and  coupons  and  on  the  same  day  'made 
j  and  delivered  a  deed  purporting  to  be 
a    trust-deed,    and    by    said    trust-deed 
granted,    sold,    and    conveyed'    to    the 
j  trustees  certain  property,  real  and  per- 
!  sonal,    which    is    described.      Even    in 
!  pleadings   at   law   it   is  only   necessary 
I  that  a  writing  shall  be  referred  to  ac- 
cording to   its  legal  import   and  effect, 
without  specifying  all  the  details  neces- 
!  sary  to  give  it  validity.   .    .    .    The  al- 
i  legations  of  the  bill  are  ample  in  this 
'  regard."     McAllister  v.  Plant,  54  Miss. 
,  106,  allegation  that  it  was  executed  un- 
I  der  seal   is  not  necessary. 
I      [d]     Mistake  in  averment  as  to  the 
'  date  of  execution  of  the  mortgage,  ap- 
'  pearing  from   other  averments  to  be  a 
mere  clerical  error,  is  harmless.   Leader 
Pub.  Co.  r.  Grant  Tr.  &  Sav.  Co.,  182 
Ind.  651,  108  N.  E.  121. 

fe]  Acknowledgment  of  the  mort- 
gage by  the  mortgagor  may  be  alleged 
on  information  and  belief  where  the 
plaintiff  is  an  assignee  of  the  mortgage. 
Fairbanks  v.  Isham,  16  Wis.  118. 

[f]  Plaintiff's  acceptance  should  ap- 
pear. Creech  v.  Abner,  106  Ky.  279, 
50  S.  W.  58.  But  see  11  Standard 
Proc.  983,  984,  notes. 

25.  Richmond  v.  Voorhees,  10  Wash. 
316,  38  Pac.  1014.  But  see  11  Standard 
Proc.  983,  984,  note,  and  the  title 
"Principal   and  Agent." 

[a]  An  allegation  that  a  mortgage 
was  executed  by  the  mortgagor  by  an 
attorney  in  fact,  is  not  inconsistent 
with  another  allegation  that  it  was  exe- 
cuted by  the  principal.  Richmond  v. 
Voorhees,  10  Wash.  316,  38  Pac.  1014. 
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or  trustee's,-^  anthority  to  oxoonto  a  mortfra^o  nood  not  ho  avorred. 
Where  a  niortprapre  has  been  executed  under  the  authority  and  direc- 
tions of  a  court,  the  proceedings  leading  to  its  execution  need  not  be 
set  out  in  full." 

(2.)  Serording  of  the  Mortgage.  —  The  recording  of  the  mortgage  need 
not  be  alleged  in  so  far  as  the  mortgagor  and  his  successors  in  interest 
are  concerned.-^  As  against  third  persons,  however,  it  must  appear 
from,  the  eomplaint  that  they  acquired  their  interests  with  notice  of 
the  mortgage  or  subsequent  to  its  recordation.-'  Where  it  is  necessary 
to  plead  the  recording  of  the  mortgage,  the  place  and  date  of  record 
should  be  set  forth.^° 

(C.)  Note,  Debt,  or  Obligation  Secured.  —  The  nature  and  amount  of 
the  debt  or  obligation  secured  by  the  mortgage  must  of  course  be 
stated,"^  and  the  amount  due  should  be  stated  with  definiteness.^^ 
The  origin  of  the  debt,  or  the  nature  of  the  consideration  need  not 
be  stated  where  the  instrument  secured  imports  a  consideration." 
The  amount  claimed  for  insurance  premiums  or  taxes,^*  or  attorney's 

26.  Wagnon  v.   Pease,   104   Ga.  417, 

30  s.  E.  sns. 

27.  Stow  V.  Schieflferly,  120  Cal.  609, 
52  Pac.  1000. 

fa]  Variance  Between  Allegation 
and  Exhibit. — An  allegation  that  an 
order  to  mortgage  was  entered  upon  a 
verified  petition  is  not  afifected  by  tlie 
fact  that  the  copy  of  the  petition  set 
forth  as  an  exhibit  does  not  purport  to 
be  verified,  where  the  copy  of  decree 
attached  recites  that  it  was  made  on 
a  verified  petition.  Stow  v.  Schiefferly, 
120  Cal.  609,  52  Pac.  1000. 

28.  Hoes  f.  Bover,  108  Ind.  494,  9 
N.  E.  427:  St.  Marks,  F.  Ins.  Co.  v. 
Harris,  1.3  How.  Pr.  (N.  Y.)  95.  See 
Downing  v.  Le  Du,  82  Cal.  471,  23  Pac. 
202. 

29.  Schmidt  v.  Zahrndt,  148  Ind. 
447,  47  N.  E.  335;  Stockwell  r.  State, 
101   Tnd.  1. 

fn|  The  fact  that  the  defendant  is 
a  subsequent  purchaser  must  appear 
from  the  complaint  in  order  to  render 
the  rule  applicable.  Mann  r.  State,  116 
Ind.  383,  19  N.  E.  181;  Hoes  v.  Boyer, 
108  Tnd.  494,  9  N.   K.  427. 

fb]  Where  actual  notice  by  the  de- 
fendant is  alleged  no  allegation  of  re- 
cording the  mortgage  is  required. 
Scarry  r.    i:id ridge,  6:',   [nd.  44. 

fc]  If  the  Instriiment  set  forth 
shows  that  it  was  not  entitled  to  be 
recorded  hecanse  not  sufliciontly  ac- 
knowledged, an  allegation  of  recorda- 
tion is  not  enough,  but  actual  notice 
must  be  alleged.  First  Nat.  Bank  r. 
American  Sumatra  Tobacco  Co.,  72  Fla. 
12,  72  So.  416. 
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30.  Martens  v.  Rawdon,  78  Ind.  85, 
allegation  that  it  was  "duly  recorded" 
is  insufficient.  And  see  Smith  r.  Wey- 
ant,  4  Pa.  Co.  Ct.  386. 

[a]  The  fact  that  the  copy  of  the 
mortgage  filed  has  the  certificate  of  the 
recorder  attached  to  it,  does  not  dis- 
pense with  the  allegation.  Faulkner  v. 
Overturf,  49  Ind.  265. 

31.  See  infra  this  section. 

[a]  An  express  allegation  that  the 
mortgagor  is  indebted  to  the  mortgagee 
is  not  required.  Brown  f.  Kahnweiler, 
28   N.  J.   Eq.   311. 

32.  Ariz.— Steinf  eld  r.  Bolen,  16 
Ariz.  366,  145  Pac.  843,  "about  1500 
and  interest"  is  insufficient.  Cal. 
Southern  Cal.  Sav.  Bank  r.  Asbury,  117 
Cal.  96,  48  Pac.  1081.  Wis.— Se'ely  v. 
Hills,  49  Wis.  473,  5  N.  W.  940. 

[a]  Interest. — It  is  not  necessary  to 
allege  that  interest  is  claimed  at  the 
rate  specified  in  the  note  from  the  date 
of  filing  the  complaint  to  the  entry  of 
■judgment,  where  there  is  a  general 
claim  for  interest  from  the  date  of  the 
note.  Thra.sher  v.  Moran,  146  (\al.  683, 
81  Pac.  32.  See  generally  the  title 
' '  Interest. ' ' 

33.  Palmer  v.  Sulzby,  185  Ala.  166, 
64  So.  368.  See  11  Standard  Proc 
986.  Compare  Groce  v.  Jenkins,  28 
S    C.  172,  5  S.  E.  352. 

34.  Damon  v.  Quinn,  143  Cal.  75,  76 
Pac.   818. 

[a"!  Taxes  paid  pendente  lite  may  be 
recovered  nlfluiugh  their  amount  is  not 
and  couM  not  be  specifically  stated  in 
the  complaint.  Brown  r.  Miner,  128 
111.  148.  21  N.  E.  223. 
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fees,^^    under   the    provisions    of    the    mortgage,    must    be    set    forth. 

Note  or  Bond. —  The  note  or  bond  secured  by  the  mortgage  must  be 
phaded  in  accoi'dance  with  the  general  rules  elsewhere  discussed.^*^ 
Its  execution  and  delivery  must  be  pleaded.^^  The  name  of  the  plain- 
tiff claiming  as  mortgagee  and  the  name  of  the  payee  in  the  note  and 
mortgage  must  correspond  or  any  discrepancy  must  be  explained.^^ 
The  note  may  be  pleaded  according  to  its  legal  effect,^^  though  in 
some  jurisdictions  a  copy  must  be  set  out  or  attached  as  an  exhibit,*'' 
except  where  a  personal  judgment  is  not  sought.^^  If  an  action  has 
previously  been  brought  and  judgment  obtained  upon  the  note,  the 
judgment  and  not  the  note  is  the  foundation  of  the  foreclosure  action, 
and  the  rendition  of  the  judgment  must  be  alleged.*^ 

(D.)  Breach  of  Mortgage  CoxDrnoNS.  —  A  breach  of  such  of  the  condi- 
tions of  the  mortgage  as  are  relied  upon  should  be  alleged.*^  If  breach 
of  a  covenant  to  keep  the  premises  free  from  liens,  is  relied  upon,  the 
complaint  must  disclose  the  material  facts  upon  which  the  validity  of 
the  liens  which  have  attached  to  the  premises,  depend.**  Where  non- 
payment of  the  debt  is  the  breach  relied  upon,  an  averment  that  the 
delDt  secured  is  due*^  and  unpaid,**^  is  essential.    Recitals  in  the  mort- 

54   N.    W.    1047.     But   see  6   Ency.   of 
Ev.  ylP,  920. 

39.  First  Nat.  Bank  v.  Holt,  87  Cal. 
158,   25  Pac.   272. 

40.  Hoche  v.  Moffitt,  107  Ind.  58,  3 
N.  E.  940.  Compare,  Lincoln  Mtg.  & 
Tr.  Co.  f.  Hutchius,  55  Neb.  158,  75  N. 
W.  538,  unless  stricken  out  on  motion, 
the  exhibit  will  be  considered. 

41.  Sperry  v.  Dickinson,  82  Ind. 
132;  Shin  v.  Bosart,  72  Ind^lOS;  Traeey 
V.  Crepin,  40  Okla.  297,  138  Pac.  142. 
But  see  First  Nat.  Bank  of  Chadron  v. 
Eugelbereht,  57  Neb.  270,  77  N.  W.  685. 

42.  Eossiter  v.  Merriman,  80  Kan. 
739,  104  I'ac.  858,  24  L.  R.  A.  (N.  S.) 
1095. 

43.  Kan.— Porter  v.  Schroll,  96  Kan. 
297,  145  Pac.  216,  covenant  to  keep 
premises  insured.  Ky. — Miller  v.  Mc- 
Connell,  118  Ky.  293,  80  S.  W.  1103. 
Ohio. — Cincinnati  Hotel  Co.  v.  Central 
Tr.  &  S.  D.  Co.,  11  Ohio  Dec.  (Re- 
print)  255,  25   VV.  L.  Bui.  375. 

See  generally  11  Standard  Proc.  1006. 

44.  Equitalale  Sav.  &  L.  Assn.  v. 
Hewitt,  55  Ore.   329,  106  Pac.  447. 

[a]  Compliance  with  the  statutory 
requirements  essential  to  create  a  valid 
mechanic's  lien  must  be  averred. 
Equitable  Sav.  &  L.  Assn.  v.  Hewitt,  55 
Ore.  329,  106  Pac.  447. 

45.  Newhall  v.  Sherman,  124  Cal. 
509,  57  Pac.  387. 

[a]  A  direct  allegation  that  the  debt 
is  due  is  not  required.  Luddy  v.  Pav- 
kovieh,   137   Cal.   284,   70   Pac.   177. 

46.  Cal.— Luddy   v.    Pavkovich,    137 
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35.  See  infra,  III,  C,  3,  v,  (III),  (F), 

(4). 

36.  See  generally  the  titles  "Bills 
and  Notes;"  "Bonds." 

37.  Arnot  V.  Baird,  70  Cal.  xix,  12 
Pac.  386;  Andrews  v.  Wynn,  4  S.  D. 
40,  54  N.  W.  1047. 

[n|  Averment  that  bonds  were  "is- 
sued" is  sufficient  as  the  word  "issue" 
means  to  ' '  emit "  or  "  place  in  circula- 
tion. "  Cincinnati  Hotel  Co.  v.  Central 
Tr.  &  S.  D.  Co.,  11  Ohio  Dec.  (Re- 
print)  255,  25  V/.  L.  Bui.  375. 

[b]  From  an  allegation  of  execu- 
tion and  delivery  of  the  mortgage  the 
presumption  arises  that  the  note  se- 
cured thereby  was  delivered  contempor- 
aneously. Rock  Ridge  Park  Co.  v.  Wells, 
27  Cal.  App.  281,  149  Pac.  792. 

[c  I  An  action  for  foreclosure  is  not 
an  action  "for  the  recovery  of  money 
only"  in  which  an  allegation  that  the 
defendant  made  and  delivered  the  note 
to  the  plaintiff  is  implied.  Andrews  v. 
Wynn,  4  S.  D.  40,  54  N.  W.  1047.  And 
see  Pevser  v.  McCormack,  51  How.  Pr. 
(N.   Y."^)    205. 

[d]  An  Express  Averment  Is  Not 
Always  Required. — Worth  v.  Knicker- 
bocker Trust  Co.,  171  Ala.  621,  55  So. 
144. 

38.  Andrews  V.  Wynn,  4  S.  D.  40, 
54   N.   W.   1047. 

[a]  Judicial  notice  cannot  be  taken 
that  "Edward  H.  Andrews"  and  "E. 
H.  Andrews"  are  one  and  the  same 
person.     Andrews  v.  Wynn,  4  S.  D.  40, 
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gage,  attached  as  an  exhibit,  cannot  take  the  place  of  direct  aver- 
ments.'*^ The  expiration  of  any  extension  of  time  for  payment  must 
be  averred.*^  If  such  a  period  of  time  has  ehipsed  since  the  maturity 
of  the  debt  as  will  raise  a  presumption  of  payment,  facts  rebutting  the 
presumption  must  be  alleged.*^  A  demand  for  payment  need  not 
be  alleged, °°  unless  the  mortgage  debt  is  by  its  terms  to  mature  only 
on  a  specified  date  after  a  demand  is  made.'^ 

(E.)  Election  To  Mature  Entire  Debt.  —  If  the  mortgage  contain  a 
provision  conferring  upon  the  mortgagee  the  right  to  declare  the  entire 
debt  due  upon  default  in  payment  of  any  portion  of  the  principal, 
interest,  or  taxes,  as  specified,  and  advantage  is  sought  to  be  taken  of 
the  provision  the  complaint  must  show  that  the  event  has  taken  place 
which  authorizes  him  to  declare  the  entire  debt  due."  The  bringing 
of  the  suit  being  an  election,  no  averment  of  his  election  to  declare 
the  whole  sum  due,^^  or  of  notice  of  such  election^*  is  necessary,  except 
where  he  relies  upon  an  election  prior  to  bringing  suit." 

(F.)    Description  of  the  Premises  Mortgaged The   mortgaged   prem- 


Cal.  284,  70  Pac.  177,  Neb.— Durland 
V.  Durland,  62  Neb.  813,  87  N.  W.  1048. 
N.  Y. — Davies  v.  New  York  Concert 
Co.,  41  Hun  492,  5  N.  Y.  St.  21.  Pa. 
Swift  V.  Allegheny  Bldg.  &  L.  Assn., 
82  Pa.  142. 

[a]  Forms. — Averment  "nor  has 
said  debt  nor  any  part  thereof  been 
paid"  is  suffieient.  Durland  v.  Durland, 
62  Neb.  813,  87  N.  W.  1048. 

[b]  An  allegation  (1)  that  the  debt 
is  due  and  owing  is  ordinarily  an  in- 
sufficient averment  (Cal. — Ryan  v.  Hol- 
lidav,  110  Cal.  335,  42  Pac.  891.  Ky. 
Creech  v.  Abner,  106  Ky.  239,  50  S.  W. 
58.  N.  Y.— Harvey  v.  Trubv,  62  App. 
Div.  503,  71  N.  Y.  Supp.  86),  '(2)  though 
it  is  sometimes  held  to  be  good,  as 
against  a  general  demurrer.  Baxter  v. 
Ft.  Pavne  Co.,  182  Ala.  249,  62  So.  42. 

fe]  An  allegation  that  defendant  is 
indebted  to  the  plaintiff,  is  also  in- 
sufficient. Chesney  r.  Chesney,  33  Utah 
503,  94   Pac.   989. 

47.  Chesney  v.  Chesney,  33  Utah  503, 
94  Pac.  989. 

48.  Eby  I'.  Evan,  22  Neb.  470,  35  N. 
W.   225. 

49.  Duggan  v.  Strange,  22  Pa.  Dist. 
638,  a  general  averment  of  non-payment 
is  insufficient.  And  see  generally  the 
title  "Payment." 

50.  Austin  v.  Burbank,  2  Dav 
(Conn.)  474,  2  Am.  Dec.  119.  And  see 
S7ipra,  ITT,  C,  3,  i.  See  the  title  "Bills 
and  Notes;"  and  11  Standard  Proc. 
996. 

51.  Union  Central  L.  Ins.  Co.  V.  Cur- 
tis, 35  Ohio  St.  .343, 
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52.  Fla. — White  v.  Gracev,  45  Fla. 
657,  34  So.  223.  Idaho.— Broadbent  v. 
Brumback,  2  Idaho  366,  16  Pac.  555. 
111.— Jocelyn  v.  White,  201  111.  16,  66 
N.  E.  327.  Ind.— Kohli  r.  Hall,  141  Ind. 
411,  40  N.  E.  1060.  Kan.— Porter  v. 
Schroll,  96  Kan.  297,  144  Pac.  216.  Tex. 
Robertson  v.  Parrish  (Tex.  Civ.  App.), 
39  S.  VV.  646. 

[a]  Allegation  of  Breach  of  Cove- 
nant To  Insure. — The  following  allega- 
tion after  setting  out  the  covenant  was 
held  sufficient:  "And  this  plaintiff 
complains  that  defendants  have  failed 
to  keep  their  covenant  in  this  behalf 
to  the  jeopardy  of  the  rights  of  this 
plaintiff  in  the  premises."  Porter  v. 
Schroll,  93  Kan.  297,  144  Pac.  216. 

53,  Trinity  County  Bank  V.  Haas, 
151   Cal.  553,  91  Pac.  385. 

54,  Bank  of  Commerce  v.  Scofield, 
126  Cal.  156,  58  Pac.  451;  Broadbent  v. 
Brumback,  2  Idaho  366,  16  Pac.  555. 

[a]  But  where  notice  of  election  Is 
necessary,  it  must  be  alleged.  Basse  v. 
Galleuger,  7  Wis.  442,  76  Am.  Dec.  225. 

Necessity  of  giving  notice,  see  supra, 
III,  C,  3,  i. 

55.  Fletcher  v.  Dennison,  101  Cal. 
292,  35  Pac.  868. 

[a]  Construction  of  Allegation. — An 
averment  that  plaintiff  "elects  to  de- 
clare the  whole  of  said  principal  sum 
and  interest  due"  "must  be  taken  to 
refer  to  the  time  of  filing  the  complaint," 
and  does  not  justify  evidence  or  a 
findin;:  of  a  prior  election.  Trinity 
Countv  Bank  v.  Haas,  151  Cal.  553,  91 
Pac,  385. 
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ises  must  be  described  vnih.  reasonable  certainty.'^  It  is,  ordinarily, 
sufficient  to  describe  the  premises  as  they  appear  in  the  mortgage,  if 
it  contains  a  proper  deseription,^^  and  reference  to  the  mortgage,  a 
copy  of  which  is  attached  to  the  complaint,^^  or  even  to  a  recorded 
map,  deed,  or  other  instrument,^^  is  also  sufficient.  If  the  description 
in  the  mortgage  be  void  for  uncertainty  the  true  description  should 
be  set  out  in  the  complaint,^"  and  a  reformation  of  the  description 
asked. ^^  Mere  defects  in  the  description  in  the  mortgage,  not  render- 
ing it  void  for  uncertainty,  may  be  corrected  by  averments  in  the  com- 
plaint.'^- Location  of  the  land  within  the  territorial  jurisdiction  of 
the   court,   where   that   is  essential,®^   must   appear  from    the    com- 


56. 


Ala.— Caston  v.  McCord,  130  Ala.  [b]  Eeference  by  a  cross  complaint 
318,  80  So.  431.  Cal. — Peachy  v.  Witter,  to  the  description  in  the  complaint,  is 
131   Cal.  316,  63  Fac.  468.     Ind. — Bay-     sufficient.      Loeb    v.    Tinkler     124    Ind. 


loss  v.  Glenn,  72  Ind.  5.  S.  D. — Striegel  331,  24  N.  E.  235. 

V.  Harding,  12  S.  D.  342,  81  N.  W    635,        60.     Noland  v.  State,  115  Ind    529   18 

76  Am.  St.  Eep.  607.     Tex.— Schmidt  y.  n   E    26 

Mackey,  31    Tex.   659. 


[a] 


[a]     Rule  Stated.— "In  a  complaint  f,ir,'in=.,.T         t!?1  f^-  '°    ''^'^    ""^ 

for  I  foreclosure,  it  should  so  describe  ^^'l^  ?  certain  in  respect 

the  premises  that  if  a  sale  is  ordered  l^^l^l  I^roperty    upon    which    it    is    to 

the  Officer  may  know  on  what  land  to  ZllVL'LT.T^J'' }\l  ^^"  ^'^  ^\ 


to     execute    the     order    of    the 
'     Struble  v.  Neighbert,  41  Ind. 


enter 

court.' 

344. 

57.     Hawaii. — Hackfeld 
Monsarrat,      18      Hawaii 


& 
332. 


lege  a  true  description  of  the  laud  and 
its    identity    with    the    land   mentioned 
in    the    mortgage.      That    having    been 
I  done,    it    is    immaterial    that    the    par- 
Tnd   i  ^^^'^^^^  ^^^^^   depended   on   to   establish 
Krathwohl   ..   Dawson,    140    Ind.    1,   38     ^t^dln^'^The^ris^no   r'eSant  b" 
N.  E.  467,  39  N.  E    496.    OreG        an  ,  J^.en    the    descH^Ln'  sef  fut'^S^  the 

iTit  ^88°  A  P.;  ^0^"'  '  I  V*^^  "^  ^^'^  b"^  ^"'i  t'^^t  contained  in 

62  Pac.  ^88,  63  Pac.  105..  the  mortgage;  therefore,  to  make  them 

[a]     The   allegation    "all   the   right,  ,  conform  by  proof  involves  no  contradic- 

title   and  interest"    of   the   mortgagor,    tion  or  variance  of  the  latter."  Caston 


that  being  the  phraseology  of  the  mort 
gage,  is  sufficient.  Hackfeld  &  Co.  v. 
Monsarrat,  18  Hawaii  332. 

[b]  The  description  in  the  copy  of 
the  mortgage  attached  to  the  complaint, 
controls  a  variant  description  in  the 
complaint  proper.  Sharp  i".  McColm,  79 
Kan.  772,  101  Pac.  659. 

58.  Whitby  v.  Eowell,  82  Cal.  635, 
23   Pac.  40,  382. 

[a]  If  the  mortgage  merely  refers 
to  anotlier  instrument  for  the  descrip- 
tion, a  reference  to  the  mortgage  is  in- 
sufficient. Crosbv  V.  Dowd,  61  Cal.  557, 
602;  Struble  v.  Neighbert,  41  Ind.  344. 

59.  Cal.— Peachy  v.  Witter,  131  Cal. 
316,  63  Pac.  468.  N.  H.— Sherman  v. 
Hanno,  66  N.  H.  160.  Tex.— Lumpkin 
V.  Silliman,  79  Tex.  165,  15  S.  W.  231. 

fa]  Reference  to  a  complaint  in  an 
action  in  another  jurisdiction  is  insuffi- 
cient. Mercantile  Tr.  Co.  v.  Kanawha 
&  O.  R.  Co.,  39  Fed.  337. 


V.  McCord,  130  Ala.  318,  30  So.  431. 

61.  Palmer  v.  Wlndrem,  12  Neb.  494. 
11   N.  W.  750. 

[a J  An  allegation  that  a  subsequent 
purchaser  purchased  with  notice  of  the 
defective  description  is  necessary.  Sick- 
mon  V.  Wood,  69   111.   329. 

62.  Hannon  r.  Hilliard,  101  Ind.  310. 

[a]  If  an  uncertain  description  con- 
tained in  the  mortgage  is  accompanied 
by  proper  averments  in  the  bill  so  as 
to  show  that  by  extrinsic  evidence  the 
lands  can  be  definitely  located,  such 
averments  will  cure  the  defect.  Clem- 
ent V.  Draper,  108  Ala.  211,  19  So.  25. 

[b]  The  particular  facts  relied  upon 
to  establish  the  identity  of  the  land 
described  in  the  complaint  with  that 
described  in  the  mortgage,  need  not  be 
set  forth.  Caston  v.  McCord,  130  Ala. 
318,    30    So.   431. 

63.  Territorial  jurisdiction  and 
venue,  see  supra,  III,  C,  3,  j. 
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plaint."* 

(G.)     FORECLOStJRE    OF   PeED    INTENDED   AS    A   MORTGAGE.  WlierC  it  is 

sought  to  forecloso,  as  a  mortfrage,  a  deed  absolute  upon  its  face,  a 
direet  averment  that  it  was  the  intention  of  both  parties  that  the 
instrument  should  be  a  mortgage,  is  proper."^ 

(H.)  OWNERSHIP  OF  theMortgage. —  (1.)  In  General.  — The  plain- 
tiff's right  to  maintain  the  action  to  recover  the  debt  and  foreclose 
the  mortgage  must  appear  from  the  averments  of  the  complaint."* 
Wliere  the  plaintiff  is  the  original  mortgagee,  a  specific  allegation  that 
he  is  the  owner  of  the  note  and  mortgage  is  proper,"^  though  it  is  not 
required,*'^  the  allegation  that  they  were  executed  by  defendant  to 
plaintiff,  being  sufficient.''^  Nor  is  such  an  averment  necessary  where 
plaintiff  sues  as  personal  representative  of  the  deceased  mortgagee.''*' 
In  such  case,  however,  the  facts  showing  his  right  to  institute  the 
action  should  be  set  forth,^^  and  the  same  is  true  where  he  has  suc- 
ceeded to  ownership  of  the  mortgage  by  bequest  or  succession. ^^ 
Where  he  holds  the  legal  title  as  trustee  and  sues  as  such  h.e  need 
not  set  forth  the  nature  of  the  trust,"-"^  nor  need  the  beneficiary  of  the 


64.  Allegation  that  mortgage  was 
recorded  in  a  named  county  and  de- 
&cribin<,'  the  premises  as  beins  in  that 
county,  sufficiently  alleges  the  facts 
necessary  to  show  jurisdiction.  Graham 
V.  Stewort,  68  Cal.'374,  9  Pac.  555.  See 
infra  this  section. 

fa]  Judicial  notice  will  be  taken 
that  legal  subdivisions  referred  to  were 
within  the  jurisdiction  of  the  court. 
Pcott  t\  Sells,  SS  Cal.  599.  26  Pac.  350. 
See  7  Ency.  of  Ev.  988,  989. 

65.  County  Bank  77.  Goldtreo,  129 
Cal.   IfiO.  61    Fric.   7S5. 

Declaring  deed  a  mortgage,  see  supra, 
III.  A,  .3,  b,  (II). 

66.  Cornelius  v.  Halsey,  11  N.  J.  Eq. 
27. 

67.  Monarch  Brewing  Co.  V.  Wol- 
fonl.  179  111.  252,  53  N.  E.  58.3. 

[n  I  Where  a  mortgage  has  the  ef- 
fect of  passing  legal  title,  plaintiff 
must  plead  at  least  a  prima  facie  title 
to  the  premises  in  himself.  Frink  v. 
Brrinch.   16    Conn.   260. 

68.  Rock  T?id?e  Pa.k  Co.  v.  Wells, 
27  Cal.  App.  281,  149  Pac.  792;  Graham 
V.  Fitts,  53   Fla.   1046,  43   So.  512. 

69.  Conn. — Bull  r.  Moloney,  27  Conn. 
560.  Fla.— Oralmm  r.  Fitts,  53  Fla. 
1046,  43  So.  512.  Hawaii.— Ilackf eld  & 
Co.  r.  Monsarrnt.  18  Hawaii  332.  S.  C. 
Moses  V.  Hatfield,  27  S.  C.  324,  3  S.  E. 
538. 

fa]  The  presumption  that  ownership 
once  shown  to  exist  is  assumed  to  con- 
tinue,  is   the   basis   of   this  rule.    Rock 


Ridge  Park  Co.  v.  Wells,  27  Cal.  App. 
281,   149  Pac.   792. 

70.  Locke  v.  Klunker,  123  Cal.  231, 
55  Pac.   993. 

71.  Horner  r.  Warfield,  ISO  Pa.  103, 
36  Atl.  418.  See  generally  8  Standard 
Proc.  738;  10  Standard  Proc.  868. 

[a]  A  statement  that  letters  of  ad- 
ministration have  issued  to  plaiatiif,  in 
the  estate  of  the  deceased  mortgagee 
is  suflficient.  Horner  v.  Warfield,  180 
Pa.   103,   36   Atl.   418. 

[b]  Use  of  the  Word  "as."— Where 
suit  is  instituted  by  plaintiff  in  a  rep- 
resentatiye  capacity  it  is  not  necessary 
that  he  allege  that  he  brings  the  ac- 
tion "as''  such  a  person.  Kinselle  v. 
Cohn,  185  111.  208,  56  N.  E.  1119.  And 
see  Cowley  r.  Shelby,  71  Ala.  122.  But 
see  8  Standard  Proc.  738,  note  29. 

fc]  Trustee. — The  allegation  "Sim- 
on Straus,  trustee  in  the  trust  deed 
hereinafter  more  particularly  de- 
scribed," was  held  sufficient.  Kinsella 
V.  Cahn,  185   111.  208,  56  N.  E.   1119, 

72.  Ward  r.  Bronson,  126  App.  Div. 
508,  no   X.   Y.   Supp.   :!35. 

fa]  Allegation  of  "inheritance"  is 
sufficient  altlinugh  a  mortgage  is  strict- 
ly speaking  personal  property.  Ward 
i.  Bronson,  126  App.  Diy.  508,  110  N. 
Y.  Supp.  335. 

73.  Sammis  V.  Shaw,  79  N.  .1.  Eq. 
655,  82  Atl.  316.  See  Cortelvou  v. 
Jones,  132  Cal.  131,  64  Pac.  119;  and 
generally  the  title  "Trusts  and  Trus- 
tees." 
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trust  be  named.^*  Under  some  statutes,  the  possession  of  a  power  of 
attorney  by  the  agent  or  attorney  foreclosing  a  mortgage  in  behalf 
of  the  owner,  must  be  alleged.'^  If  there  are  several  plaintiffs,  the 
facts  showing  their  right  to  join  in  maintaining  the  action  must  be 
alleged/''  If  words  following  the  name  of  a  mortgagee  in  the  note  and 
mortgage  are  merely  words  of  description,  such  as  trustee,  guardian, 
etc.,  he  may  sue  in  his  own  name  without  stating  for  whom  or  in  what 
character  he  sues." 

(2.)    By  Virtue  of  an  Assignment Any   allegation  showing    that    the 

debt  belongs  to  the  plaintiff  is  sufficient  although  a  technical  assign- 
ment of  the  mortgage  is  not  alleged.^^  An  averment  that  the  note 
and  mortgage  were  sold  or  assigned  to  plaintiff  is  an  averment  of 
fact  and  not  a  conclusion  of  law,^^  and  is  sufficient,^"  without  setting 
forth  the  instrument  or  terms  of  the  assignment  at  length.^^  Where 
the  action  is  properly  brought  in  the  name  of  the  assignor,  for  the 
use  of  the  assignee,  it  is  unnecessary  to  set  forth  the  terms  of  the  as- 
signment or  attach  a  copy  thereof.^^  An  allegation  of  the  assign- 
ment of  the  debt  secured  is  sufficient  without  an  allegation  of  the 
assignment  of  the  mortgage. ^^  but  an  allegation  of  the  assignment  of 
the  mortgage  must  be  accompanied  by  an  allegation  of  the  assignment 
of  the  note  which  is  the  principal  obligation.** 


[a]     Eight  of  a  substituted  trustee 

to  maintain  the  suit  is  sufficiently 
shown  where  the  complaint  shows  that 
the  mortgage  provided  for  a  substitu- 
tion and  that  in  making  the  substitu- 
tion the  provisions  of  the  mortgage 
were  carried  out.  International  Kaolin 
Co.  V.  Yause,  55  Fla.  641,  46  So.  3. 

74.  Ssott  V.  Sells,  88  Cal.  599,  26 
Pac.   350. 

75.  Hocksprung  V.  Young,  27  N.  D. 
322,  146  N.  W.  547. 

[a]  An  omission  of  the  words  "pow- 
er of  attorney"  in  an  allegation  due 
to  a  clerical  error,  will  not  be  fatal. 
Hocksprung  v.  Young,  27  N.  D.  322, 
146  N.  W.  547. 

76.  Higgs  V.  Hanson,  13  Nev.  356. 
[a]     If  the  mortgage  was  executed 

to  one  of  the  plaintiffs,  an  allegation 
that  he  holds  the  obligation  ' '  for  the 
joint  use  and  benefit  of  said  plaintiffs," 
is  sufficient.  Hawke  v.  Banning,  3  Minn. 
67. 

77.  Beach  v.  Peabody,  188  111.  75,  58 
N.  E.  679  (guardian) ;  Laycock  v.  Ole- 
son,  60  111.  30.  See  Barnwell  v.  Marion, 
54  S.  C.  223,  32  S.  E.  313;  8  Standard 
Pkoc.  732;  10  Standard  Proc.  858,  861. 

78.  Fenno  v.  Sayre,  3  Ala.  458;  Cor- 
nelius V.  Halsey,  li  N.  J.  Eq.  27.  But 
see  4  Standard  Proc.  262,  264,  265,  and 
see  generally  the  title  "Assignments." 

79.  Buckheit  v.    D'ecatur   Land   Co., 


140  Ala.  216,  37  So.  75. 

80.  Ala.— Mobile  &  C.  P.  R.  Co.  v. 
Talman,  15  Ala.  472.  la.— Barthol  V. 
Blakin,  34  Iowa  452.  Minn. — Foster  v. 
Johnson,  39  Minn.  378,  40  N.  VV.  255. 
Neb.— Guthrie  v.  Treat,  66  Neb.  415, 
92  N.  W.  595,  103  Am.  St.  Rep.  718. 
Vt. — Sprague  v.  Rockwell,  51  Vt.  401. 
Wis.— Morris  r.  Peck,  73  Wis.  482,  41 
N.   VV.  623. 

See  generally  the  title  "Assign- 
ments." But  see  Bucknsr  v.  Sessions, 
27  Ark.  219;  Pattie  v.  Wilson,  25  Kan. 
326. 

[a]  Averment  that  executors  sold 
the  mortgage  by  virtue  of  the  power 
and  authority  vested  in  them,  "is  a 
sufficient  allegation  of  a  proper  and 
legal  sale,  and  raises  the  presumption 
that  all  of  the  steps  necessary  to  in- 
vest the  executors  with  power  to  sell 
the  note  have  been  taken."  Guthrie  v. 
Treat,  66  Neb.  415,  92  N.  W.  595,  103 
Am.  St.  Rep.  718. 

81.  Minn. — Foster  v.  Johnson,  39 
Minn.  378,  40  N.  W.  255.  N.  D.— Fisher 
V.  Bouisson,  3  N.  D.  493,  57  N.  W.  505. 
Wis. — Ercanbrack  v.  Rich,  2  Pin.  441, 
2  Chand.  100. 

82.  Montgomery  v.  King,  123  Ga.  14, 
50  S.  E.   963. 

83.  Short  V.  Kerns,  95  Ind.  431; 
Hays  r.  Lewis,  17  Wis.  210. 

84.  Smith    V.    Thompson,    118    App. 
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(I.)  Liability  or  Interest  of  Defendants.  —  The  complaint  nmst  show 
not  only  the  riffht  and  title  of  plaintiff  but  also  the  liability  of  the 
defendants  to  the  relief  sought  against  them,  which  constitutes  the 
privity  between  the  parties. ^^  The  interest  claimed  by  the  particular 
defendant  need  not  be  stated  with  definiteness,*"'  when  the  nature  of 
the  interest  claimed  is  unimportant  to  the  relief  sought.®^  But  an 
averment  that  a  defendant  claims  some  interest  should  be  accompanied 
with  an  averment  showing  that  it  is  subsequent  and  subordinate  to  the 
plaintiff's  mortgage. ^^ 

In  some  jurisdictions  the  title  of  the  mortgagor  to  the  mortgaged 
premises  -when  the  mortgage  was  executed,  sliould  be  stated,'*®  though 
in  others  this  is  not  necessary.®"     If  the  mortgagor  be  a  trustee,  the 


Div.  6,  103  N.  Y.  Supp.  336;  Manne  v. 
Carlson,  49  App.  Div.  276,  63  N.  Y. 
Supp.  162;  Hays  v.  Lewis,  17  Wis.  210. 
But  see  Preston  v.  Loughran,  58  Hun 
210,  12  N.  Y.  Supp.  313,  34  N.  Y.  St. 
391. 

[a]  If  the  mortgage  is  the  sole  evi- 
dence of  indebtedness,  the  allci^ation  is 
unnecessary.  Severance  V.  Griffith,  2 
Lans.   (iN.  Y.)   33. 

85.  Wells  V.  American  Mortgage  Co., 
109  Ala.  430,  20  So.  136. 

[a]  Generality  or  insufficiency  of 
averment  in  this  particular  is  matter 
of  (Icinurrer  only  and  if  the  defendant 
answers  without  objection,  it  is  not 
available  to  him  on  error.  Wells  v. 
American  Mortgage  Co.,  109  Ala.  430, 
20  So.  136. 

86.  Fla. — International  Kaolin  Co.  v. 
Vause,  5.T  Fla.  641,  46  So.  3.  N.  J. 
Kiernan  r.  Jersey  City,  80  N.  J.  L.  273, 
78  Atl.  228,  31  L.  R.  A.  (X.  S.)  1023. 
N.  Y. — Johnson  r.  Putnam  Foundry  & 
Mach.  Co.,  167  App.  Div.  90,  152  N.  Y. 
Supp.  792.  Ohio. — Winemiller  r.  Laugh- 
lin,  51  Ohio  St.  421,  38  N.  E.  111.  Okla. 
Ashcraft  r.  Moffott,  44  Okla.  386,  144 
Pac.  1041;  Davis  v.  Moffett,  43  Okla. 
771,  144  Pac.  607. 

87.  Dunham  r.  Doremus,  55  N.  J. 
Eq.  511.  37  Atl.  62. 

fal  The  dower  interest  of  a  wife 
should  be  specifically  referred  to,  and 
an  allegation  that  she  claims  an  inter- 
est "as  pubscquent  purchaser  or  encum- 
brancer or  otherwise  is  insufficient." 
Lewis  r.  Smith,  9  N.  Y.  502,  61  Am. 
Dec.  706. 

fbl  The  interest  claimed  by  Infante 
should  be  specificnlly  described.  Aid- 
rich  r.  Lapham,  6  How.  Pr.  (N.  Y.)  129, 
1   Code  T?ep.  (\^.  S.^  408. 

88.  Ala. —  Wells  r.  American  Mort- 
gage Co.,  109  Ala.  430,  20  So.  136.  Cal. 
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Wardlaw  v.  Middleton,  156  Cal.  585, 
105  Pac.  738;  Sichler  v.  Look,  93  Cal. 
600,  29  Pac.  220.  Fla.— International 
Kaolin  Co.  v.  Vause,  55  Fla.  641,  46  So. 
3;  Selph  V.  Cobb,  47  Fla.  292,  36  So. 
761;  McCoy  r.  Bolev,  21  Fla.  803.  111. 
Rohrhof  r.  Schmidt,"  218  111.  585,  75  N. 
E.  1062.  Ind.— Yorn  r.  Bracken,  153 
Tnd.  492,  .55  N.  E.  257.  Kan.— German 
Ins.  Co.  V.  Nichols,  Shepard  &  Co.,  41 
Kan.  13.3,  21  Pac.  Ill;  Short  v.  Nooner, 
1(^  Kan.  220.  N.  Y.— Drury  v.  Clark.  1(5 
How.  Pr.  424.  Ohio. — Winemiller  v. 
Loughliii,  51  Ohio  St.  421,  38  N.  E. 
111.  Okla.— Horton  r.  Haines,  23  Okla. 
878,  102  Pac.  121.  See  De  Watteville  v. 
Sims,  44  Okla.  708,  146  Pac.  224.  S.  C. 
Henderson  r.  Williams,  57  S.  C.  1,  35 
S.   E.  261. 

fa]  Purpose  of  the  averment  is  to 
show  that  the  defendant  is  a  proper 
party;  the  averment  is  not  an  issuable 
fact.  Sichler  v.  Look,  93  Cal.  600,  29 
Pac.   220. 

[b]  Allegation  that  defendant  is 
now  in  possession  of  the  mortgaged 
premises  "but  by  what  right -or  author- 
ity your  orator  is  not  informed"  is  in- 
sufficient. Selph  r.  Cobb,  47  Fla.  292, 
36  So.  761. 

[(■|  "The  simple  averment  that  the 
'defendant  is  now  the  owner  of  the 
land,'  is  not  sufficient  to  show  that  the 
mortgage  constitutes  a  lien  against 
him,  as  it  does  not  follow  from  such 
fact  that  he  acquired  the  land  subse- 
quent to  the  execution  of  the  mort- 
gage." Nichol  r.  Henry,  89  Ind.  54; 
Carpenter  r.  Tngalls,  3  S.  D.  49,  51  N. 
W.  948,  44  Am.  St.  Rep.  753. 

89.  Sielbeck  r.  Grothman,  248  111. 
435.  94  N.  E.  67;  Henderson  v.  Williams, 
57  S.  C.  1,  35  S.  E.  261. 

90.  Porter  r.  Sohroll.  96  Kan.  297, 
144   Pac.   216;    Shed  v.   Garfield,  5   Vt. 
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instrument  creating  the  trust  need  not  be  set  forth  to  show  the  right- 
ful exercise  of  his  authority  by  the  trustee.^^  The  privity  of  a  sub- 
sequent purchaser  of  the  premises  with  the  mortgagor,  and  his  as- 
sumption of  the  mortgage  debt,  where  relied  on,  must  be  clearly  set 
forth,^2  though  it  is  sufficient  to  allege  that  such  purchaser  assumed 
or  promised  to  pay  the  mortgage  debt.^^  As  against  a  guarantor, 
it  is  unnecessary  to  allege  that  the  mortgaged  premises  are  not  worth 
the  amount  of  the  debt.^*  Where  the  mortgage  was  executed  by  a 
married  woman  it  is,  in  some  states,  necessary  to  allege  that  the  debt 
was  contracted  for  the  benefit  of  her  separate  estate.^^^ 
'  (J.)  Performance  of  Conditions.  — Even  if  presentation  of  a  claim  to 
the  personal  representative  of  a  deceased  mortgagor  is  necessary  prior 
to  maintaining  a  foreclosure  action  before  final  settlement,  of  the 
estate,  such  presentation  need  not  be  pleaded  in  the  complaint.^^  No 
demand  upon  the  mortgagor  for  performance  of  the  terras  of  the  mort- 
gage to  cure  a  default  need  be  made  or  pleaded.^^  Where  the  bene- 
ficiary in  a  trust  deed  is  entitled  to  maintain  the  action,^^  no  allega- 
tion of  a  demand  upon  the  trustee  to  institute  it  is  required.°^ 

(K.)  Prior  Actions  on  the  Debt In  jurisdictions  in  which  the  vari- 
ous remedies  to  collect  the  debt  secured  by  a  m.ortgage  are  cumulative 
and  may  be  prosecuted  concurrently,^  the  pendency  of  an  action  at 
law  on  the  debt,  or  the  obtaining  of  a  judgment  therefor,  are  not 
facts  which  it  is  necessary  to  set  forth  in  the  complaint.^  But  in 
some  states,  it  is  required  by  statute  that  it  shall  be  alleged  whether 
or  not  proceedings  have  been  taken  to  collect  the  note,^  and,  if  a  judg- 


39.     But  see  Short  v.  Nooiier,  16  Kan. 
220. 

91.  Wagnon  V.  Pease,  104  Ga.  417, 
30  S.  E.  895. 

92.  Baer  v.  Knewitz,  39  111.  App. 
470. 

[a]  Where  a  third  person  is  joined 
as  holder  of  the  legal  title  the  facts 
upon  which  it  is  claimed  that  he  holds 
as  trustee  for  the  mortgagor  must  be 
stated.  Metropolitan  Tr.  Co.  v.  Colum- 
bus, S.  &  H.  E.  Co.,  93  Fed.  689. 

93.  Wager  v.  Link,  150  N.  Y.  549,  44 
K  E.  1103;  Petteys  v.  Comer,  34  Ore. 
36,  54  Pac.  813.  Contra,  Southern  In 
diana  Loan  &  Sav.  Inst.  v.  Roberts,  42 
Ind.  App.  653,  86  N.  E.  490. 

94.  Welborn  v.  Cobb,  92  S.  C.  384, 
75  S.  E.   691. 

95.  Simon  v.  Sabb,  56  S.  C.  38,  33 
S.  E.  799. 

96.  Noerr  v.  Schmidt,  151  Ind.  579, 
51  N.  E.  332,  it  is  matter  in  bar  or 
abatement.  Compare  Harp  v.  Calahan, 
46   Cal.   222. 

[a]  The  contents  of  the  claim  as 
presented,  need  not  be  set  forth.  Hum- 
boldt Sav.  &  L.  Soc.  V.  Burnham,  111 
Cal.  343;  43  Pac.  971. 


Necessity  of  presenting  such  a  claim, 
see  supra,  111,  A,  5. 

97.  Morgan's,  L.  &  T.  R.  &  S.  S. 
Co.  V.  Texas  Cent.  R.  Co.,  137  U.  S.  171, 
11  Sup.  Ct.  61,  34  L.  ed.  625;  Las  Vegas 
Rv.  &  Power  Co.  v.  Trust  Co.  of  St. 
Louis  County,  15  N.  M.  634,  110  Pac. 
856. 

[a]  A  condition  in  the  mortgage  re- 
quiring such  a  demand  to  be  made  prior 
to  the  exercise  of  a  power  of  sale  does 
not  apply  to  an  action  for  foreclosure. 
Las  Vegas  Ry.  &  P.  Co.  v.  Trust  Co. 
of  St.  Louis  County,  15  N.  M.  634,  110 
Pac.  856. 


98. 

(E). 
99. 

S.    W 


See    supra,    III,    C,    3,    m,    (II), 


Clark  V.  Jones,  93  Tenn.  639,  27 
1009,  42   Am.   St.  Rep.   931. 

1.  See  supra.  III,  A. 

2.  Newton  v.  Newton,  12  Ind.  527. 
And  see  Vansant  v.  Allmon,  23  111.  30. 

3.  See  generally  the  statutes,  and 
see:  Neb. — Lvons  v.  Allen,  88  Neb.  41, 
128  N.  W.  652;  Michigan  Trust  Co.  V. 
Red  Cloud,  69  Neb.  585,  96  N.  W.  140, 
98  N.  W.  413;  Montpelier  Sav.  Bank  & 
Tr.  Co.  V.  Follett,  68  Neb.  416,  94  N.  W. 
635.     N.   Y.— Dahl   v.   Levenberg,    172 
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ment  has  been  obtained,  that  execution  has  been  returned  unsat- 
isfied.* 

(L.)  Prayer  FOR  Relief.  —  The  complaint  should  pray  for  a  tore- 
closure  of  the  equitv  of  redemption, =  thouirh  a  prayer  for  general  relief 
will  justify  the  granting:  of  this  relief,^  and  ask  for  a  sale  of  the  prem- 
ises '  If  a  personal  juderment,«  or  judgment  for  a  deficiency^  is  de- 
sired, it  should  be  expressly  prayed  for.^"  If  there  be  a  prayer  for 
general  relief,  the  fact  that  special  relief  is  asked  which  cannot  be 
granted,  does  not  affect  the  complaint.^^  Alternative  relief  may  be 
prayed  for  even  though  the  Uvo  theories  relied  upon  are  inconsistent, 
provided  the  facts  alleged  show  the  plaintiff  to  be  entitled  to  the 
relief  soucrht  bv  whichever  aspect  of  the  case  it  is  established  by  the 
proof.i2  ^In  strict  foreclosure  proceedings,  no  prayer  specifically 
asking  for  a  period  within  wliieh  redemption  may  be  made,  is  neces- 
sary.^^ 

(M.)  Wau-er  of  Defects.  —  Mere  irregularities  or  defects  m  the  com- 
plaint will  be  waived  unless  objection  is  promptly  and  properly  made 

to  them.^* 

(II.)  Demurrer.  —  The  demurrer  in  foreclosure  cases  is  governed  by 
the  general  rules  elsewhere  discussed.^'^  A  demurrer  is  the  proper 
mode  of  objecting  to  a  complaint  which  discloses  a  misjoinder^"  or  a 


App.  Div.  919,  157  N.  Y.  Supp.  14; 
Riesgo  c.  Glenpariffe  R.  Co.,  116  App. 
Div.  414,  101  N.  Y.  Supp.  8112.  N.  D. 
Usher  V.  Bouisson,  3  N.  D.  493,  57  N. 
W.  505. 

Compare  ITT,  A,  2. 

fa  I  Allegation  in  the  express  lan- 
guage of  the  statute  is  not  rcciuired. 
Schieck  v.  Donohue,  77  App.  Div.  321, 
79  N.  Y.   Supp.   233. 

fb]  Allegation  that  no  action  has 
been  instituted  for  the  "collectiou"  of 
the  (lcV>t  is  sufficient.  Durland  r.  Dur- 
land,  62  Neb.  813,  87  N.  W.  1048. 

•4,  Cooper  v.  Bresler,  9  Mich.  534; 
Grogorv  r.  Hartley,  6  Neb.  356. 

5.  Ballard  v.  I^oons,  10  Iowa  534. 

6.  Hait  V.  Ensign,  61  Iowa  724,  17 
N.   VV.   163. 

7.  Santacruz  v.  Santacruz,  44  Miss. 
714. 

8.  Long  V.  Herrick,  26  Fla.  356,  8 
So.  50;  Giddings  V.  Barney,  31  Ohio  St. 
80. 

9.  See  infra,  ITT,  D,  2. 

10.  Olinger  v.  Liddle,  55  Wis.  621, 
13  N.  W.  703.  But  see  Russell  v.  Hank, 
9  Utah   300,   34   Pac.   245. 

11.  Fields  1-.  Dronnen,  115  Ala.  558, 
22  So.  114;  Scheibo  r.  Kennedy,  64  Wis. 
564,  25  N.   W.  646. 

12.  North  Ave.  Bldg.  &  L.  Assn.  v. 
Hnber,  187  111.  App.  42. 

13.  Davenport  v.  Davenport,  80  Vt. 
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400,  68  Atl.  49. 

14.  Ind. — Cleavenger  v.  Beath,  53 
Tiid.  172.  Mo. — Knox  Countv  v.  Brown, 
103  Mo.  223,  15  S.  W.  382.  Neb.— Tay- 
lor V.  Coots,  32  Neb.  30,  48  N.  W.  964, 
29  Am.  St.  Rep.  426.  Ore.— Berry  v. 
King,  15  Ore.   165,  13  Pac.   772, 

[a]  Answering  without  objection 
constitutes  a  waiver.  Union  Nat.  Bank 
r.  Barber,  56  Iowa  559,  9  N.  W.  S90. 

[b]  After  judgment,  irregularities 
in  the  form  of  the  complaint  will  be 
considered  to  have  been  waived.  Scott 
V.  Zartman,  61   Tnd.  328. 

15.  See  the  title  "Demurrer." 

[a  I  If  any  of  the  statements  show 
a  cause  of  action  a  general  demurrer 
will  be  overruled.  Gourlcy  V.  Williams, 
46  Okla.  629,  119  Pac.  229. 

[b]  A  demurrer  admits  facts  which 
are  well  pleaded.  Rock  Ridge  Park  Co, 
V.  Wells,  27  Cal.  App.  281,  149  Pac. 
792;  Sun,  etc.  Fund  Assn.  v.  Buck,  36 
App.  Div.  637,  5.-   N.  Y.  Supp.  262. 

fc]  Where  the  demurrer  is  addressed 
to  the  whole  bUl,  siiccial  grounds  of 
demurrer,  applicable  only  to  particular 
portions  of  the  bill  will  not  be  consid- 
ered. Mitchell  r.  Mason,  65  Fla.  208, 
61   So.  579. 

16.  Wells  V.  American  Mortgage  Co., 
109  Ala.  430,  20  So.  136;  Stewart  v. 
Templeton,  55  Ore.  364,  104  Pac.  978, 
106  Pac.  640. 
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nonjoinder"  of  parties,^^  or  exhibits  multifariousness.^^  The 
objection  that  a  plaintiff  is  not  entitled  to  the  relief  specifically  prayed 
for  cannot  be  reached  by  a  demurrer,  if  the  complaint  states  a  cause 
of  action.^"  Even  though  a  demurrer  by  the  mortgagor  is  sustained, 
if  other  defendants,  who  hold  mortgage  liens  on  the  same  property, 
have  set  up  their  claims  in  their  pleadings  and  seek  aiSrmative  relief, 
the  court  may  retain  the  case  for  the  purpose  of  determining  these 
matters.2^  The  plaintiff  may  demur  to  an  answer  which  sets  forth  a 
claim  of  paramount  title.^" 

(III.)  Plea  or  Answer. —  (A.)  In  General.  — The  defendant's  plea  or 
answer  must  conform  to  the  general  rules  governing  pleas  and  an- 
swers.-" Verification  of  the  answer  or  plea  is  generally  required.^* 
The  answer  must  be  filed  within  the  time  specified  by  statute,'^  and 
it  will  not  be  allowed  to  be  withdrawn  where  the  rights  of  other 
parties  would  thereby  be  prejudiced.^^ 

(B.)  Defenses  Which  May  Be  Pleaded.  — Want  of  consideration,^^ 
duress,^®  or  any  matter  properly  constituting  a  defense  to  the  action, 
may  be  set  up  in  the  answer.-^  Misjoinder  or  non-joinder  of  parties, 
not  appearing  on  the  face  of  the  complaint  may  be  pleaded  in  the 


17.  Eeed  v.  Marble,  10  Paige  (N.  Y.) 
409;  Geitner  v.  Jones  (N.  C),  92  S.  E. 
493. 

18.  As  to  who  are  proper  parties, 
see  supra,  III,  C,  3,  m. 

19.  Hefner  v.  Northwestern  Mut. 
Life  Ins.  Co.,  123  U.  S.  747,  8  Sup.  Ct. 
337,  31  L.  ed.  309;  Payne  v.  Avery,  21 
Mich.  524. 

20.  Poett  V.  Stearns,  28  Cal.  226; 
Goodall  V.  Mopley,  45  Ind.  355. 

21.  Klonne  v.  Bradstreet,  7  Ohio  St. 
322. 

22.  Peltnn  v.  Farmin,  18  Wis.  222. 
Compare  infra,  III,  C,  3,  s,  (II),  (B). 

23.  See  generally  the  titles  "Abate- 
ment, Pleas  of;"  "Another  Action 
Pending ; "  "  Answers ; "  "Bills  and 
Answers;"  "Confession  and  Avoid- 
ance;" "Denials;"  "Pleas;"  and 
titles  dealing  with  particular  defenses. 

Forms,   see  9  Standard  Proc.  841. 

[a]  Inconsistent  defenses  may  be 
pleaded.  De  Watteville  v.  Sims,  44 
Okla.    708,    146    Pac.    224. 

|b]  It  is  unnecessary  to  deny  mere 
conclusions  of  law  or  purely  evidentiary 
facts.  Wormouth  v.  Hatch,  33  Cal. 
121. 

[c]  Signing  the  verification  is  a 
sufficient  signing  of  the  answer.  Bal- 
lard V.  Kennedy,  34  Pla.  483,  16  So. 
327. 

24.  Dreyspring  v.  Loeb,  119  Ala.  282, 
24  So.  734;  Trower  v.  Bernard,  37  Fla. 


226,  20  So.  241,  decree  pro  confesso  for 
plaintiff  may  be  entered. 

[a]  A  joint  or  joint  and  several 
answer  is  to  be  treated  as  the  answer 
only  of  those  of  the  defendants  who 
verify  it.  Ballard  V.  Kennedy,  34  Fla. 
483,    16   So.    327. 

[b]  If  no  decree  pro  confesso  has 
been  entered,  the  court  may  allow  the 
defendant  to  verify  his  answer  after 
it  has  been  filed.  Jackson  v.  Dutton, 
46  Fla.  513,  35  So.  74. 

[c]  Answers  seeking  affirmative  re- 
lief must  be  served  upon  co-defendants. 
Bank  of  Columbia  v.  Havird,  99  S.  C 
no,  82  S.  E.  1006;  Gibson  v.  Bethea,  95 
S.  C.  343,  78  S.  E.  1025;  Godfrey  v. 
Wright,  151  Wis.  372,  139  N.  W.  193. 
See  generally  the  title  "Service  of 
Process  and  Papers." 

25.  See  the  various  statutes,  and 
Fisher  v.  Wannamacher,  2  Penne.  (Del.) 
32,  43  Atl.  89,  under  scire  facias  pro- 
ceedings. 

26.  Walker  v.  Mebane,  90  N.  C.  259. 

27.  Duckworth  v.  McKinney,  58  S.  C. 
418,  36  S.  E.  730. 

28.  Bosworth  v.  Sandlin,  46  Fla.  532, 
35  So.  66. 

29.  See  Duckworth  v.  McKinney,  58 
S.  C.  418,  36  S.  E.  730. 

[a]  Partial  Failure  of  Consideration. 
An  abatement  of  part  of  the  mortgage 
debt  because  of  misrepresentations 
made  as  to  the  quantity  of  land  con- 
veyed and  for  which  a  purchase  money 
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aupwer.'""  A  mortjragor  is  estopyied  from  pleading  a  denial  of  his 
title  to  the  mortgaged  premises,-"  and  if  the  mortgage  ^vas  executed  by 
a  trustee,"'-  he  is  estopped  from  pleading  the  illegality  of  his  ap- 
pointment. 

A  junior  mortgagee  may,  by  his  answer,  set  up  the  encumbrance  or 
lien  under  which  he  claims  an  interest,-'''  and  claim  the  right  to  par- 
ticipate in  the  surplus  of  the  proceeds  of  a  foreclosure  sale,^*  or 
attack  the  validity  of  the  plaintiff's  mortgage.''^ 

A  senior  mortgagee,  joined  as  a  party  defendant  under  the  allegation 
that  he  claims  some  interest  in  the  premises  may  by  his  answer  assert 
the  priority  of  his  lien,'"  though  he  is  not  required  to  do  so  if  no- 
attempt  is 'made  to  subordinate  his  interest  to  that  of  the  plaintiff." 

A  defendant  claiming  paramount  title  may  interpose  his  claim  by  way 
of  disclaimer,'^  or  by  plea  or  answer.'^ 

(C.)  Defenses  Which  IMust  Be  Pleaded.  —  Under  many  statutes  the 
due  execution  of  a  note  and  mortgage  will  be  admitted  unless  spe- 
cifically denied  in  the  answer,''^  which  must  be  verified.^^  In  order  that 
evidence  of  any  special  defense  may  be  received  it  must  be  pleaded 
in  the  answer.^-  Within  this  principle  fall  the  defenses  that  a  de- 
fault in  payment  of  taxes  rendering  the  entire  debt  due,  had  been 


mortgage  was  executed  may  be  sought 
bv  answer.  N.  J.— MelMichael  v  Web- 
ster, 57  N.  J.  Eq.  295,  41  Atl.  714,  73 
Am.  St.  Rep.  6.30.  Or©.— Kreinbring  /'. 
Mathews,  81  Ore.  243,  159  Pac.  75. 
S.  C— llarsey  v.  Busby,  69  S.  C.  261, 
4S   S.   E.   50. 

SO.  Ala. — Wells  r.  American  Mort- 
gage Co.,  109  Ala.  430,  20  So.  136.  HI. 
Fischer  r.  Sticfel,  179  111.  59,  53  N.  E. 
407.  N.  y.— Hall  r.  Nelson,  23  Barb. 
88,    14    n<.w.    Pr.    32. 

As  to  who  are  proper  parties  to  the 
action,  see  supra,  III,  C,  3,  m. 

31.  Minis  V.  Wight,  78  Ga.  12.  3  S. 
E.  447;  Boisclair  r.  Jones,  36  Ga.  499; 
Pancoast  r.  Travelers'  Ins.  Co.,  79  Ind. 
172. 

32.  Wagnon  v.  Pease,  104  Ga.  417,  30 
S.  E.  895. 

33.  Gardner  v.  Cohn,  191  111.  5.53,  61 
N.  E.  492;  Bates  v   Miller,  48  Mo.  409. 

34.  Romberg  r.  McCormick,  194  111. 
205,  62   N.  E.  537. 

35.  Alley  r.  Bay,  9  Towa  509;  How- 
ell r.  McCrie,  36  Kan.  636,  14  Pac.  257, 
.59  Am.  Rop.  584. 

36.  Rock  Island  Nat.  Bank  v. 
Thompson,  173  111.  593,  .50  N.  E.  1089, 
64  .\m.  St.  Rop.  137.  And  see  Hughes 
Bros.  Mfg.  Co.  V.  Conyers,  97  Tenn.  274, 
36  S.  W.  1093. 

37.  Pavn  V.  Grant,  23  Hun  (N.  Y.) 
134. 


38.  Shafer  v.  Thompson,  109  Mich. 
406,  67  N.  W.  511;  Comstock  i\  Corn- 
stock,  24  Mich.  39;  Pelton  V.  Farmin, 
18  Wis.  222. 

39.  Sielbeck  v.  Grothman,  248  111. 
435,  94  N.  E.  67;  Shafer  r.  Thompson, 
109  Mich.   406,   67   N.   W.   511. 

[a]  A  general  denial  is  insufficient 
as  it  denies  that  he  has  any  interest 
or  right  in  the  premises  and  works  an 
estoppel  against  a  subsequent  claim  of 
ownership.  Kehm  v.  Mott,  187  111.  519, 
5S   N.   E.  467. 

40.  See  Woronieki  v.  Pairskiego,  74 
("nnn.  224,  50  Atl.  562,  and  7  Standard 
Pijoc.  57. 

[a]  The  assigimient  of  a  mortgage 
fl)  being  a  link  in  the  chain  of  title 
comes  within  the  term  "written  instru- 
ment sued  upon."  Woronieki  v.  Pairs- 
kiego, 74  Conn.  224,  50  Atl.  562.  (2) 
An  assignment  is  also  expressly  in- 
cluded in  some  of  the  statutory  provis- 
ions. Drevspring  r.  Loeb,  119  Ala.  282, 
24  So.  734;  Milwaukee  Trust  Co.  v. 
Van  Valkoiiburgh,  132  Wis.  638,  112 
N.  W.   1083. 

41.  Drevspring  V.  Loeb,  119  Ala.  282, 
24  So.  734';  Dean  V.  Ford,  180  111.  309, 
54  N.  E.  417. 

42.  Lafavette  Trust  Co.  r.  Richards. 
81  Misc.  338,  143  N.  Y.  Supp.  483, 
breach  of  a  collateral  agreement.  See 
generally  the  title  "Answers,"  and 
infra,  III,  C,  3,  o. 
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waived,*^  that  time  for  payment  was  extended,**  payment,*^  usury/*' 
the  facts  constituting  an  estoppel,*^  that  the  mortgagor  by  a  con- 
veyance to  a  grantee  who  assumed  the  mortgage  debt,  became  a  surety 
only,  and  was  released  by  subsequent  acts  and  conduct  of  the  mort- 
gagee.*^ Generally  a  former  adjudication  must  be  specially  pleaded,*'' 
as  must  the  statute  of  limitations  when  relied  upon  as  a  defense.^" 

(D.)  Answers  by  Co-Defendants —  As  a  general  rule,  the  answer  of 
one  defendant  is  not  binding  upon  a  co-defendant.^^  But  facts  going 
to  the  foundation  of  the  case  and  pleaded  by  one  defendant  only, 
necessarily  control  the  action  of  the  court  in  respect  to  every  defend- 
ant and  inure  to  their  benefit  ;^^  but  an  admission  by  a  defendant  of 
a  fact  which  is  material  only  as  against  a  co-defendant  is  not  binding 
on  the  latter.^^  Where  co-defendants  answer  a  complaint  which  sets 
out  a  liability  of  one,  dependent  upon  eertain  facts  not  material  to 
the  liability  of  the  other,  neither  is  required  to  answer  those  allegations 
which  relate  solely  to  the  liability  of  the  other.^* 

(E.)  Form  and  Sufficiency.  — The  answer,  if  intended  as  a  complete 
defense,  must  be  a  reply  to  all  of  the  material  allegations  of  the  com- 
plaint,^^ and  if  under  such  an  answer  material  allegations  are  not 


43.  Easmussen  v.  Leviu,  28  Colo. 
448,  65  Pae.  94  (the  facts  not  appear- 
ing on  the  face  of  the  complaint; ; 
Moore  V.  Crandall,  146  Iowa  25,  124  N. 
W.  812,  140  Am.  St.  Eep.  276. 

44.  Beach  v.  Shanley,  35  App.  Div. 
566,  55  N.  Y.  Supp.  130;  Doolittle  v. 
Nurnherg,  27  N.  D.  521,  147  N.  W.  400. 

Necessity  of  pleading  in  the  com- 
plaint an  extension  of  time  for  payment, 
see  stipra,  III,  C,  3,  n,  (I),  (E). 

45.  Stalker  v.  Hayes,  81  Conn.  711, 
71  Atl.  1099.  See  generally  the  title 
"Payment." 

46.  Stanley  v.  Chicago  Trust  &  Sav. 
Bank,  165  111.  295,  46  N.  E.  273;  An- 
derson V.  Smith,  108  Mich.  69,  65  N.  W, 
615. 

[a]  Plea  of  usury  is  personal  to  the 
mortgagor  and  cannot  be  made  by  pur- 
chaser of  the  mortgaged  premises.  Es- 
lava  V.  New  York  Nat.  Bldg.  &  Loan 
Assn.,  121  Ala.  480,  25  So.  1013;  Bied- 
ler  V.  Malcolm.,  121  App.  Div.  145,  105 
N.  Y.  Supp.  642.  See  generally  the  title 
"Usury." 

[b]  If  an  attorney's  fee  stipulated 
in  the  mortgage  be  claimed  to  be  usuri- 
ous, the  defense  must  be  specially 
pleaded.  Stephenson  v.  Allison,  123 
Ala.  439,  26  So.  290. 

47.  Webb  v.  John  Hancock  Mut.  L. 
Ins.  Co.,  162  Ind.  616,  69  N.  E.  1006, 
66  L.  R.  A.  632.  See  generally  the 
title  "Estoppel." 

48.  Hibernia  Sav.  &  L.  Soe.  v.  Dick- 
inson, 167  Cal.  616,  140  Pac.  265. 


[a]  Defendant  cannot  rely  on  an 
allegation  in  the  complaint,  which  he 
does  not  deny,  to  the  effect  that  his 
grantee  assumed  the  mortgage  debt. 
Hibernia  Sav.  &  L.  Soc.  v.  Dickinson, 
167  Cal.  616,  140  Pac.  265. 

49.  15  Standard  Proc.  614,  et  seq. 

50.  Livingston  v.  New  England  Mtg. 
Sec.  Co.,  77  Ark.  379,  91  S.  W.  752; 
First  Nat.  Bank  v.  Citizens'  State 
Bank,  11  Wyo.  32,  70  Pac.  726,  100 
Am.  St.  Rep.  925.  See  the  title  "Lim- 
itation of  Actions." 

[a]  A  junior  encumbrancer  may 
plead  the  bar  of  the  statute.  Lord  v. 
Morris,  18  Cal.  482. 

51.  Hibernia  Sav.  &  L.  Soc.  v.  Dick- 
inson, 167  Cal.  616,  140  Pae.  265. 

52.  Matz  V.  Arick,  76  Conn.  388,  56 
Atl.  630.  Compare  14  Standard  Proc. 
908,  910. 

53.  Hibernia  Sav.  &  L.  Soc.  v.  Dick- 
inson, 167  Cal.  616,  140  Pac.  265.  But 
see  Langley  v.  Andrews,  142  Ala.  665, 
38  So.  238,  holding  that  where  assignee 
joins  his  assignor  as  party  defendant, 
the  latter 's  admission,  by  his  answer, 
of  the  assignment,  is  good  as  against 
the  mortgagor  who  disclaims  any  knowl- 
edge of  the  assignment. 

54.  Hibernia  Sav.  &  L.  Soc.  v.  Dick- 
inson, 167  Cal.  616,  140  Pac.  265. 

55.  Reynolds  v.  Roudabush,  59  Ind. 
483;  Noe  v.  Noe,  32  N.  J.  Eq.  469.  And 
see  2  Standard  Proc.  67. 

fa]  Denial  of  execution  of  note 
without  a  denial  of  execution   of  the 
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fleniod,  jiidfrmont  on  the  pleadings  may  be  entered  for  the  plaintiif.^" 
Denials  arc  subject  to  the  general  rules  elsewhere  treated.^^  A  denial 
of  any  knowledge  or  infornuition  thereof  sufficient  to  form  a  belief, 
may  be  suffieient,^^  but  only  such  matters  as  are  not  presumptively 
within  the  defendant's  knowledge  can  be  denied  on  information  and 
b.-lief.=9 

Certainty  and  definiteness  in  the  allegations  of  the  answer  are  re- 
quired/''' and  the  allegations  must  not  be  evasive  in  character/^  The 
averments  nmst  consist  of  statements  of  fact  and  not  conclusions  of 
law."-  A  general  denial  is  permissible  under  some  circumstances/^ 
New  matter  by  way  of  avoidance  must  be  set  forth  with  clearness  and 
in  detail/*    Averments  of  new  matter  are  to  be  construed  most  strong- 


mortgage  is  insuflS-cieut.  King  v. 
Wright,  27  Ind.  App.  600,  61  N.  E. 
7%. 

|b]  Mere  denial  of  non-payment  of 
interest  without  a  denial  of  nonpay- 
ment of  principal,  is  insufficient. 
Oceanic  Inv.  Co.  v.  Twenty-Eighth  St. 
&  Seventh  Ave.  Realty  Co.,  164  App. 
Div.  885,  148  N.  Y.  Supp.  560. 

56.  Oceanic  Inv.  Co.  v.  Twenty- 
Eighth  St.  &  Seventh  Ave.  Ecalty  Co., 
164  App.  Div.  885,  148  N.  Y.  Supp.  560. 

57.  See  the   title   "Denials." 

58.  Alexander  -r.  Aronson,  65  App. 
Div.  174,  72  N.  Y.  Supp.  640;  Stod- 
dard V.  Lvon,  18  S.  D.  207,  99  X.  W. 
1116.  See  the  title  "Information  and 
Belief." 

[a]  Alleged  payment  of  taxes  and 
insurance  by  the  plaintifE  may  be  so 
denied.  Pearson  v.  Nceves,  92  Wis,  319, 
66  N.  W.  .357. 

[b]  Execution  of  the  note  may  be 
80  denied  by  a  defendant  who  does  not 
claim  under  the  mortgagor.  Stoddard 
V.  Lyon,  18  S.  D.  207,  99  X.  W.  1116. 

59.  See  the  title  "Information  and 
Belief,"  and  Mt.  Sterling  Water  L.  & 
Ice  Co.  r.  First  Xat.  Bank,  147  Ky.  376, 
144  S.  W.  370;  Hathaway  f.  Baldwin,  17 
Wis.  616. 

fal  Ownership  of  coupons  payable 
to  bearer  cannot  be  denied  on  informa- 
tion and  belief.  Mt.  Sterling  Water, 
L.  &  Ice  Co.  V.  First  Nat.  Bank,  147 
Ky.    .376,   144   S.    W.   370. 

60.  Colo. — Lnckhaven  Trust,  etc.  Co. 
r.  United  States  Mtg.  &  Tr.  Co.,  19 
Colo.  App.  294,  7-1  Pac.  793.  Fla.— Put- 
nam r.  Morgan, -57  Fla.  503,  48  So.  629. 
Ga.— Woods  r.  Almand,  97  Ca.  255,  22 
S.  E.  9S2.  Neb.— Baldwin  r.  Burt,  43 
Neb.  245,  61  N.  W.  601.  S.  C— See 
Duckworth  r.  McKinney,  58  S.  C.  418, 
36  S.  E.  730. 
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See  generally  the  title  "Certainty  in 
Pleading." 

[a  J  Facts  Equivalent  to  Denial. 
An  averment  that  title  to  personal  prop- 
erty placed  on  the  mortgaged  premises 
and  sold  to  the  mortgagor  was  retained 
by  the  defendant,  seller,  is  equivalent 
to  a  denial  of  the  allegation  that  de- 
fendant 's  interest  was  subordinate  to 
plaintiff's  mortgage.  Barwin  Realty 
Co.  V.  Union  Stove  Works,  146  App. 
Div.  319,  130  N.  Y.  Supp.  781. 

61.  Illustration.— "The  denial,  'that 
the  whole  of  said  principal  sum  and 
interest  has  not  been  paid,'  is  bad" 
because  evasive.  Westbay  v.  Gray,  116 
Cal.  660,  48  Pac.  800. 

[a]  Averment  that  the  lien  of  a 
trust  deed  is  only  u[)on  wliatevcr  in- 
terest the  grantor  had  in  the  premises, 
is  not  a  denial  of  the  allegation  that 
he  encumbered  the  premises  in  fee. 
Lockhaven  Trust  &  Safe  Deposit  Co.  V. 
United  States  Mtg.  &  Tr.  Co.,  19  Colo. 
App.  294,  74  Pac.  793. 

62.  Colo. — Borcherdt  r.  Favor,  16 
Colo.  App.  406,  66  Pac.  251.  Fla.— Hol- 
land V.  Webster,  43  Fla.  85,  29  So.  625. 
N.  Y.— Caryl  r.  Williams,  7  Lans.    116. 

See  generally  the  title  "Conclusions 
of  Law." 

63.  See  the  title  "Denials,"  and 
Borcherdt  v.  Favor,  16  Colo.  App.  406, 
66   Pac.   251. 

[al  "The  general  denial  puts  in  is- 
sue every  material  averment  in  tlie 
complaint  which  may  1)C  denied  in  that 
manner,  although  there  may  bo  other 
material  averments  therein  not  specific- 
allv  denied  and  not  reached  by  the  gen- 
eral denial."  Collart  v.  Fisk,  38  Wis. 
238. 

64.  Post  r.  Springsted,  49  Mich.  00, 
13  X.  W.  370. 

[a]     Plea   by    junior    mortgagee    of 
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ly  against  the  defendant, ^^  though  a  strained  construction  will  not  be 
made  in  favor  of  the  plaintiff.^''  Fraud  in  obtaining  the  mortgage,^^ 
or  in  a  transfer  to  a  vendee  of  the  mortgagor  by  which  liability  for 
a  deficiency  judgment  was  assumed,^^  payment,*^^  want  or  failure  of 
consideration/"  duress/^  usury,"  must  be  pleaded  with  definiteness. 
A  plea  of  tender  should  state  facts  showing  a  legally  sufficient  tender." 
If  the  claim  of  the  defendant  is  not  in  subordination  to  the  mortgage 
but  is  hostile  thereto,  the  answer  should  distinctly  state  the  source  of 
his  title,^*  and  when  and  how  it  was  acquired  and  should  be  accom- 
panied with  a  disclaimer  and  a  prayer  for  a  dismissal  as  to  himJ' 


extension  of  time  of  payment  must 
state  with  whom  the  agreement  was 
made  or  show  that  if  such  an  agreement 
was  made  he  is  entitled  to  avail  him- 
self of  it.  Oceanic  Inv.  Co,  v.  Twenty- 
Eighth  St.  &  Seventh  Ave.  Realty  Co., 
164  App.  Div.  885,  148  N.  Y.  Supp.  560. 

65.  Watts  V.  Parks,  25  Ky.  L.  Eep. 
1908,  78  S.  W.  1125;  Le  Clare  v.  Thi- 
bault,  41  Ore.  601,  69  Pac.  552,  on  de- 
murrer. 

66.  Kyle  v.  Hamilton,  136  Cal.  xix, 
68  Pac.  4S4;  Mc Williams  v.  Bannister, 
40  Wis.  489. 

[a]  The.  Answer  Is  To  Be  Construed 
as  a  Whole. — Newavgo  County  Mfg.  Co. 
V.  Stevens,  79  Mich.  398,  44  IST.  W.  852. 

67.  Ky. — Towles  v.  Edwards-Barnard 
Co.,  24  Ky.  L.  Rep.  491,  68  S.  W.  1107. 
N.  J.— Randall  v.  Reynolds,  61  N.  J. 
Eq.  334,  48  Atl.  768.  N.  Y.— McMurray 
V.  Gifford,  5  How.  Pr,  14. 

See  generally  the  title  "Fraud  and 
Deceit. ' ' 

68.  Sweetzer  v.  Diehl,  14  Mont.  498, 
37  Pac.  10. 

[a]  Allegation  of  a  tender  of  a  deed 
back  to  the  grantor  in  such  a  case  is 
not  required.  Sweetzer  v.  Diehl,  14 
Mont.  498,  37  Pac.  10. 

69.  Fla. — Garrison  v.  Parsons,  45 
Fla.  33.5,  33  So.  525.  Ga.— Woods  v.  Al- 
mand,  97  Ga.  255,  22  S.  E.  982.  Ind. 
Manley  v.  Felty,  146  Ind.  194,  45  N. 
E.  74. 

See  the  title  "Payment." 

[a]  Pleading  Payment. — (1)  The 
sum,  date,  person  to  whom  and  place 
where  an  alleged  payment  was  made 
should  be  stated  (Montgomery  v.  King, 
125  Ga.  388,  54  S.  E.  135),  (2)  though 
such  definiteness  of  allegation  is  not 
always  required.  Manley  v.  Felty,  146 
Ind.  194,  45  N.  E.  74. 

fb]  Plea  of  payment  to  the  mort- 
gagee who  has  assigned  the  mortgage, 
the  assignment  having  been  recorded, 
cannot  be  treated  as  a  plea  that  the 


mortgagee  was  the  agent  of  his  assig- 
nee to  receive  payment.  Bettle  v.  Tied- 
gen,  77  Neb.  799,  116  N.  W.  959. 

[c]  Plea  of  payment  to  the  cestui 
que  trust  for  whose  benefit  title  to  the 
note  and  mortgage  was  taken  by  the 
mortgagee  is  insuflB,cient  if  it  does  not 
state  the  right  of  the  payee  to  receive 
the  money.  Le  Clare  v.  Thibault,  41 
Ore.  601,  69  Pac.  552. 

70.  Philbrooks  v.  McEwen,  29  Ind. 
347.    See  11  Standard  Proc.  1121,  1124. 

[a]  The  use  of  these  very  words  is 
not  essential  to  a  sufiicient  answer. 
Duckworth  v.  McKinney,  58  S.  C.  418, 
36  S.  E.  730. 

[b]  An  answer  pleading  failure  of 
consideration  for  the  assignment  of  tho 
mortgage  to  plaintiff,  must  show  de- 
fendant's interest  in  that  question. 
Biedler  v.  Malcolm,  121  App.  Div.  145, 
105  N.  Y.  Supp.  642. 

71.  McLoon  v.  Smith,  49  Wis.  200, 
5  N.  W.  336.  See  generally  the  title 
"Duress." 

72.  Stanley  v.  Chicago  Tr.  &  Sav. 
Bank,  165  111.  295,  46  N.  E.  273  (us- 
ury); Mosier  v.  Norton,  83  111.  519; 
Anderson  v.  Smith,  108  Mich.  69,  65 
N.  W.  615.  See  generally  the  title 
"Usury." 

73.  See  generally  the  title  "Ten- 
der. ' ' 

[a]  The  kind  of  money  tendered 
should  appear.  Stead  v,  Randall,  236 
Pa.  64,  84  Atl.  662. 

[b]  The  authority  of  the  person  to 
whom  the  tender  was  made  to  receive 
pavment  must  be  shown.  Stead  v.  Ran- 
dall, 236  Pa.  64,  84  Atl.  662. 

[c]  But  need  not  allege  that  defend- 
ant remains  ready  to  pay  the  debt. 
Kortright  v.  C'ady,  21  N.  Y.  343,  78  Am. 
Dec.  145. 

74.  Wells  V.  American  Mortgage  Co., 
109  Ala.  430,  20  So.  136. 

75.  Wells  V.  American  Mortgage  Co., 
109  Ala.  430,  20  So.  136. 
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An  averment  that  the  mortgagee  had  full  and  actual  knowledge  of 
facts  claimed  to  operate  as  a  discharge  of  the  mortgage  is  sufiflcient 
as   an    allegation   of   notice.'^*^     A    frivolous    answer   is   insufficient.'^^ 

(F.)  Affidavit  of  Defense.  — An  affidavit  of  defense  where  neces- 
sary should  conform  to  the  general  rules  elsewhere  treated.'^^  The 
facts  relied  upon  should  be  averred  ^\'ith  reasonable  precision  and 
distinctness."* 

(IV.)    Replication Where  the  practice  contemplates  a  replication, 

one  should  be  interposed  to  the  answer,^°  unless  it  is  waived.^^  In 
many  states,  by  statute  affirmative  allegations  in  the  answer  are 
deemed  to  be  controverted,  and  a  replication  is  no  longer  required,^- 
unless,  in  some  jurisdictions,  a  counterclaim^^  is  interposed.    No  reply 


76.  Schaad  i'.  Eobinson,  50  Wash. 
283.  97  Pac.  104. 

77.  Parker  v.  Oliver,  106  Ala.  549, 
18  So.  40;  Barwin  Realty  Co.  v.  Un- 
ion Stove  Works,  146  App.  Div.  319, 
130   N.  Y.   Supp.   7S1. 

[a]  An  argumentative  or  inartifical- 
ly  drawn  answer  cannot  be  overruled 
as  frivolous.  Krebs  v.  Carpenter,  124 
App.  Div.  755,  109  N.  Y.  Supp.  482. 

78.  See  the  title  ''Affidavits  of  Mer- 
its and  Defense." 

[a  I  The  affidavit  is  to  be  taken  most 
strongly  against  the  defcmlaiit.  Baker 
r.  Tustin,  245  Pa.  499,  91  Atl.  891. 

[b]  Where  the  rights  of  the  parties 
are  not  fully  developed  by  the  eom- 
])laint  and  affidavit  of  defense,  a  rule 
for  judgment  should  not  be  entered  but 
the  case  should  go  to  the  jury.  New 
York  Trust  Co.  v.  Langcliffe  Coal  Co., 
227  Pa.  630,  76  Atl.  736. 

[c]  On  appeal,  the  action  of  the 
court  in  discharging  a  rule  for  judg- 
ment will  not  be  reversed  unless  all 
essential  facts  are  admitted  or  not  de- 
nied, in  the  affidavit  of  defense.  Hays 
V.  Anderson,  248  Pa.  1,  93  Atl.  769; 
New  York  Trust  Co.  v.  Langcliffe  Coal 
Co..   227   Pa.   630,   76  Atl.   736. 

79.  Baker  v.  Tustin,  245  Pa.  499,  91 
Atl.  891;  Link  V.  McKee,  233  Pa.  461, 
82  Atl.  682. 

fa]  Orderly  sequence  should  be  fol- 
lowed in  the  statomoiit  of  facts.  Grimes 
r.  Breeden.  243  Vn.  304,  90  Atl.  78. 

fb]  Conclusions  of  Law  Insufficient. 
Order  of  Unity  r.  McCann,  57  Pa.  Su- 
per. 61. 

80.  Laflin  v.  Gato,  50  Fla.  558^  39 
So.  59.  See  the  title  "Replication  and 
Reply." 

[al  A  replication  puts  in  issue  (1) 
all  the  matters  .Tlloj_ro<l  in  the  complaint 
and    not    admitted    in    the   answer,   and 
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also  those  matters  contained  in  the 
answer  which  are  not  responsive  to  the 
bill  (Mitchell  v.  Mason,  65  Fla.  208,  61 
So.  579),  or,  (2)  which  constitute  new 
matter  (Brockwav  v.  McClun,  243  111. 
196,  90  N.  E.  374),  but  (3)  not  imma- 
terial allegations  in  the  answer.  Chicago 
Title  &  Trust  Co.  v.  Edens,  187  111.  App. 
238. 

[b]  Amendment  Instead  of  Replica- 
tion.—Brockway  V.  McClun,  243  111.  196, 
90   N.   E.   374. 

81.  Junk  V.  Zieske,  177  111.  App.  103. 

82.  Ariz. — Daggs  r.  Bolton,  57  Pac. 
611.  Cal.— Merced  Bank  i;.  Price,  145 
Cal.  436,  78  Pac.  949.  N.  Y.— Wade  v. 
Strever,  166  N.  Y.  251,  59  N.  E.  825. 
Utah.— Wherritt  v.  Dennis,  48  Utah  309, 
159  Pac.  534. 

See  the  title  "Replication  and  Re- 
ply." 

83.  Mutual  L.  Ins.  Co.  v.  Robinson, 
24  Ai)p.  Div.  570,  49  N.  Y.  Supp.  887. 

[a]  If  the  complaint  alleges  the 
equality  of  three  mortgage  liens,  a 
claim  of  priority  by  one  of  the  de- 
fondants  constitutes  a  counterclaim. 
Wade  V.  Miller,  42  App.  Div.  330,  59 
N.  Y.  Supp.  76. 

fb]  Where  the  counterclaim  merely 
alleges  priority  of  the  lien  set  forth 
therein,  no  reply  is  necessary.  Colby 
r.  McOmber,  71  Iowa  469,  32  N.  W. 
459. 

fc]  "The  reply  is  a  pleading  in 
response,  and  pertinent  only  to  the  new 
matter  set  up  as  a  counterclaim.  It  is 
not  directed  to  the  issue  of  the  de- 
fendants' default  which  is  tendered  in 
the  complaint,  nor  does  it  operate  as 
a  pleading  to  change  that  issue."  Mut- 
ual Life  Ins.  Co.  v.  Robinson,  24  App. 
Div.  570,  49  N.  Y.  Supp.  887. 

I"dl  A  defense  which  is  pleaded  as 
an  answer  and  counterclaim  and  which 
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is  required,  even  though  allegations  of  the  answer  are  affirmative  in 
form,  where  the  complaint  contains  direct  allegations  concerning  the 
matter.^*  There  must  be  no  departure  in  the  replication  from  the  case 
made  by  the  complaint.^^ 

(V.)  Cross  Bill  or  Cross  Complaiiit.86 — (A.)  Subject  Matter.  —-"W"  h  e  re 
affirmative  relief  is  sought  by  the  defendant,  he  should  file  a  cross  bill,^^ 
though  mere  matters  of  defense  are  sufficiently  pleaded  in  the  answer,^^ 
The  relief  sought  by  a  cross  bill  must  l)e  in  connection  with  the  mat- 
ters involved  in  the  original  biil,*^  and  matters  not  germane  to  the 
cause  of  action  stated  in  the  complaint  cannot  be  litigated  under  a 
cross  bill."°    A  breach  of  covenant  by  the  mortgagee^^  may  be  pleaded 


in  effect  is  a  denial  of  plaintiff's  claim 
of  priority,  does  not  require  a  reply 
from  the  plaintiff.  Wade  v.  Strever, 
166   N.   Y.   251,  59   N.   E.   825. 

84.  Mav  V.  May,  150  Ky.  522,  150 
S.  W.  685. 

[a]  Thus  where  nonpayment  is  al- 
leged in  the  complaint,  and  partial  pay- 
ment pleaded  in  the  answer,  a  denial 
of  the  allegation  of  the  answer  in  the 
replv  is  unnecessary.  Garrard  v.  Hib- 
bard,  152  Ky.  672,  153  S.  W.  947. 

85.  Massillon  Engine  &  T.  Co.  v. 
Carr,  24  Ky.  L.  Rep.  1534,  71  S.  \V. 
859.  See  the  titles  "Departure,"  "Re- 
plication and  Reply." 

86.  See  generally  the  titles  "Cross- 
Bill  ; "   "  Cross-Complaint. ' ' 

87.  Ark.— Eingo  v.  Woodruff,  43 
Ark.  469.  Fla.— Mitchell  v.  Mason,  65 
Fla.  208,  61  So.  579.  N.  J.— Shimmen  v. 
Klein,  82  N.  J.  Eq.  207,  88  Atl.  172. 
Wis.— Schneider  v.  Eeed,  123  Wis.  488, 
101  N.  W.  682. 

88.  Genthner  v.  Fagan,  85  Tenn.  491, 
3  S.  W.  351,  fraud  in  obtaining  the 
execution  of  the  mortgage. 

[a J  Usury  in  the  debt.  Thompson 
V.  Kvle,  39  Fla.  582,  23  So.  12,  63  Am. 
St.  Eep.   193. 

[b]  Payment. — Thompson  v.  Kyle, 
39  Fla.  582,  23  So.  12,  63  Am.  St. 
Rep.  193;  Hendrix  v.  Gore,  8  Ore.  406. 
But  see  Peterson  v.  Eeid,  76  N.  J.  Eq. 
377,   74   Atl.   662. 

89.  Hawaii.— Haekfeld  &  Co.  v.  Mon- 
sarrat,  18  Hawaii  332.  111. — Dawson  v. 
Vickery,  150  111.  398,  37  N.  E.  910. 
N.  J. — Wood  V.  Haddonfield  &  Camden 
T.  Co.,  81  N.  J.  Eq.  239,  86  Atl.  956. 

[a]  This  rule  does  not  require  ' '  that 
the  facts  showing  the  relief  sought  by 
one  defendant  against  another  should 
appear  from  the  original  bill. ' '  Daw- 
son V.  Vickery,  150  111.  398,  37  N.  E. 
910. 


[b]  An  answer  of  a  defendant  claim- 
ing to  be  the  owner  of  the  note  and 
mortgage  and  asking  for  its  foreclosure, 
does  not  state  a  cause  of  action  dif- 
ferent from  that  set  up  in  the  com- 
plaint. Hansen  v.  Wagner,  133  Cal.  69, 
65  Pac.   142. 

[cj  Against  Plaintiff's  Assignor. 
The  fact  that  the  cause  of  action  stated 
in  the  cross-bill  is  against  the  assignor 
of  the  plaintiff  is  immaterial,  at  least 
where  it  is  alleged  that  the  assignor  is 
the  real  party  in  interest.  Peterson  v. 
Reid,  76  N.  J.  Eq.  377,  74  Atl.  662,  the 
assignor  may  be  made  a  party  by  the 
plaintiff'  if  he  so  desires. 

90.  Ark.— Hays  v.  McLain,  66  Ark. 
400,  50  S.  W.  1006.  ria.— Jackson  v. 
Dutton,  46  Fla.  513,  35  So.  74.  N.  J. 
Commonwealth  Title  &  Tr.  Co.  v.  New 
Jersey  Lime  Co.,  86  N.  J.  Eq.  450.  100 
Atl.  52. 

fa]  Liability  of  a  trustee  for  dere- 
liction of  duty,  cannot  be  set  up  in  a 
foreclosure  action  by  him,  by  a  cross- 
bill by  beneficiaries  under  the  trust, 
who  were  parties  defendant.  Wood  v. 
Haddonfield  &  Camden  Tpk.  Co.,  81  N. 
J.  Eq.  239,  86  Atl.  956.  And  see  Fidel- 
ity Tr.  &  Safety  Vault  Co,  v.  Mobile 
St.  E.  Co.,  53  Fed.  850. 

[b]  Fraud  in  obtaining  a  second 
mortgage  cannot  be  set  up  by  cross- 
complaint  in  an  action  to  foreclose  the 
first  mortgage.  Merchants'  Nat.  Bank 
V.  Altamont  Club,  52  App.  Div.  606, 
65  N.  Y.  Supp.  994. 

[c]  A  mortgage  executed  by  a  per- 
son other  than  the  mortgagor  in  plain- 
tiff's mortgage,  cannot  be  set  up  by 
the  defendant  in  a  cross-bill  and  relief 
sought  thereunder.  Haekfeld  &  Co.  v. 
Monsarrat,  18  Hawaii  332. 

91.  Peterson  v.  Reid,  76  N.  J.  Eq. 
377,  74  Atl.  662,  even  though  the  dam- 
ages are  unliquidated. 
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b}'  a  cross  liill.  and  cnriopllation."-  or  reformation  of  tho  mortgan^e  may 
be  sought.®^  The  grantee  of  the  mortgagor  cannot  litigate  controver- 
sies between  his  grantor  and  himself,  not  affecting  the  rights  of  the 
mortgagee.^*  A  person  who  has  assumed  the  mortgage  debt  and  is  un- 
der the  obligation  of  paying  it  off  and  protecting  the  land  from  a  fore- 
closure sale,  may  be  brought  in  Ijy  cross  bill  and  his  obligation  en- 
forced.^^ 

A  defendant  seeking  relief  against  a  codefendant  must  ordinarily,  inter- 
pose a  cross  bill  for  tliat  purpose,'-**"'  thougli  the  mere  priority  of  liens 
may  be  determined  without  such  a  pleading.'^^ 

By  a  Junior  Mortgagee.  —  A  junior  mortgagee,  made  a  party  defend- 
ant, may  file  a  cross  bill,^**  which  may  aft'ect  rights  in  all  property  cov- 
ered by  his  lien  although  some  of  the  property  is  not  inclucled  in  the 
plaintiff's  mortgage,-"  to  enable  him  to  redeem  from  the  prior  inort- 
gage,^  or  to  obtain  the  foreclosure  of  his  own  mortgage  in  the  same 
action.^  and  to  share  in  the  distril)ution  of  the  proceeds  of  the  sale 
of  the  property.^  He  will  not  be  allowed,  however,  to  bring  in  new 
parties  for  the  purpose  of  obtaining  a  personal  judgment  against 
them.*  A  junior  mortgagee  cannot,  in  order  to  foreclose  his  mortgage 
of  his  own  accord,  make  himself  a  party  to  the  action  for  the  fore- 
closure of  the  senior  mortgage.^ 

A  prior  mortgagee,  joined  as  a  party  defendant  is  not  required  to  file 
a  cross  bill  in  order  to  rely  upon  the  priority  of  his  mortgage;*^  but  if 
he  wishes  to  do  so  he  may,  by  cross  bill,  seek  the  foreclosure  of  his 


92.  Kuhl  i\  Gaily  Universal  Press 
Co.,  123  Ala.  452,  26  So.  535,  82  Am. 
St.  Rop.  135;  Eaiulall  v.  Reynolds,  61 
N.  J.  Eq.  334,  48  Atl.  768. 

93.  French  v.  Griffin,  18  N.  J.  Eq. 
279.  And  see  Cottrell  v.  Aetna  Life 
Ins.   Co.,  97  Ind.   311. 

94.  Holinger  r.  Dickinson,  189  111. 
App.  634,  an  accounting  with  the  grant- 
or cannot  be  had;  to  do  so  would  un- 
warrantably delay  the  proceedings. 

[al  Damages  for  breach  of  cove- 
ant  by  the  grantor  cannot  be  sought  by 
cross-bill.  Tracov  r.  Crcpin,  40  Okla. 
297,  138  Pac.   142. 

fb]  Fraud  on  the  part  of  the  mort- 
gagor in  obtaining  an  assumption  of 
tho  mortgage  debt  by  his  grantee  may 
be  pleaded.  Bradshaw  v.  Provident 
Trust  Co.,  81  Ore.  55,  158  Pac.  274. 

95.  Schadc  V.  Connor,  84  Neb.  51, 
120  N.  W.  1012. 

96.  Grocers'  Bank  v.  Neet,  29  N.  J. 
Eq.   449. 

97.  Gardner  v.  Cohn,  191  111.  553,  61 
N.  E.  492. 

98.  nines  r.  Kays,  93  Kan.  209,  144 
Pac.  240. 
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99.  Cal. — Stockton  Savs.  &  L.  Soc. 
r.  Harrold,  127  Cal.  612,  60  Pac.  165. 
Ill, — Morrison  v.  Morrison,  140  111.  560, 
30  N.  E.  768.  Ky.— Loughridge  r. 
Cawood,  97  Ky.  533,  31  S.  W.  125.  Ore. 
United  States  Mtge.  Co.  r.  Marquam, 
41  Ore.  391,  69  Pac.  37.  S.  C— Phil- 
lips r.  Anthony,  47  S.  C.  460,  25  S.  E. 
294. 

1.  Buckner  v.  Sessions,  27  Ark.  219; 
Inter-State  Bldg.  &  L.  Assn.  v.  Avers, 
177  111.  9,  52  N.  E.  342;  Kurd  r.  Case, 
32  Til.  45,  83  Am.  Dec.  249. 

2.  Montpelier  Sav.  Bank  &  Tr.  Co.  v. 
Arnold,  SI  Iowa  158,  46  N.  W.  982. 
But  see  Sobring  r.  Conkling,  32  N.  J. 
Eq.  24,  holding  that  a  decree  for  a 
deficiency  cannot  be  rendered. 

3.  .Jackson  r.  Dutton.  46  Fla.  513, 
35  So.  74;  Romberg  r.  McCorniick,  194 
111.  205,  62  N.  E.  537;  Gardner  r.  Cohn, 
191  111.  553,  61  N.  E.  492;  Wallen  V. 
Moore,  187  111.  190,  58  N.  E.  .392. 

4.  Hines  V.  Kays,  93  Kan.  209,  144 
Pac.  240. 

5.  Xewton  r.  Gage,  155  Fed.  598. 

6.  Rock  Island  Xat.  Bank  r.  Thomp- 
son, 173  ril.  593,  50  N.  E.  1089,  64  Am. 
St.  Rep.  137. 
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mortgage/  if  the  debt  is  due,^  and  may  bring  into  the  action  all  per- 
sons necessary  to  a  complete  adjudication  of  his  rights.^ 

The  wife  of  the  mortgagor  who  is  a  party  defendant,  is  not  required 
to  file  a  cross  bill  in  order  to  maintain  a  claim  for  dower  in  the  mort- 
gaged premises.^" 

(B.)  Form  and  Sufficiency. —  A  cross  complaint  must  be  sufficient 
to  state  a  cause  of  action  within  itself,  without  aid  from  the  other 
pleadings  in  the  case.^^  References  may  properly  be  made  to  other 
pleadings  for  matters  of  mere  description  and  identification.^-'  It  is 
not  absolutely  essential  that  the  pleading  should  be  denominated  a 
cross  complaint  if  it  contains  all  the  material  allegations  of  such  a 
pleading  :^^  an  answer  seeking  affirmative  relief  and  duly  served  on  all 
co-defendants,  will  be  treated  as  a  cross  complaint."  In  states  in 
which  the  burden  of  proof  is  upon  a  person  claiming  to  be  a  bona 
fide  purchaser,^^  a  cross  complaint  seeking  foreclosure  of  a  subsequent 
mortgage  claimed  to  have  priority  over  the  earlier  but  unrecorded 
mortgage  owned  by  the  plaintiif,  must  plead  all  the  facts  necessary 
to  show  that  the  cross  complainant  is  a  purchaser  for  value  and  with- 
out notiee.^*^  No  grounds  for  relief  which  are  not  set  up  in  the  cross 
complaint  can  be  relied  upon.^^  The  cross  bill  may  make  any  other 
party  to  the  action  a  cross  defendant.^^ 

(C.)  Procedure  With  Eeference  to  Cross  Bill. —  A  cross  bill  may  be 
filed  with  the  answer,^^  or  subsequently  thereto,2°  and  after  reference 


7.  Newhall  i\  Bank  of  Livermore, 
136  Cal.  533,  69  Pac.  248;  Van  Loben 
Sels  V.  Bunnell,  131  Cal.  489,  63  Pac. 
773;  Aetna  Life  Ins.  Co.  v.  Finch,  84 
Ind.  301. 

8.  Trayser  v.  Trustees,  39  Ind.  556. 

9.  jSTewhall  v.  Bank  of  Livermore, 
136  Cal.  533,  69  Pac.  248;  Stockton  Sav. 
&  L.  Soc.  V.  Harrold,  127  Cal.  612,  60 
Pac.   165. 

Bringing  in  new  parties  by  cross-com- 
l)laint,  see  generally,  6  Standard  Proc. 
302. 

10.  American  Woolen  Co.  v.  Lesher, 
187  111.  App.  259. 

11.  Schmidt  v.  Zahrndt,  148  Ind.  447, 
47  N.  E.  335;  Dudenhofer  17.  Johnson, 
144  Ind.  631,  43  N.  E.  868.  See  the 
title  "Cross  Complaint."  But  see  Van 
Loben  Sels  v.  Bunnell,  131  Cal.  489,  63 
Pac.  773. 

12.  Schmidt  V.  Zahrndt,  148  Ind.  447, 
47  N.  E.  335. 

[a]  A  description  of  the  mortgaged 
premises  may  be  sufficient  by  reference 
to  the  description  in  the  complaint. 
Loeb  V.  Tinkler,  124  Ind.  331,  24  N. 
E.  235. 

13.  Klonne  v.  Bradstreet,  7  Ohio  St. 


323;   Schneider  v.  Reed,  123  Wis.  488, 
101  N.  W.  682. 

14.  Cal.— Hibernia  Sav.  &  L.  Soc. 
V.  London,  etc.,  Ins.  Co.,  138  Cal.  257, 
71  Pac.  334.  Neb.— Hapgood  &  Co.  v. 
Ellis,  11  Neb.  131,  7  N.  W.  845.  Ohio. 
Klonne  v.  Bradstreet,  7  Ohio  St.  322. 
S.  C— Phillips  V.  Anthony,  47  S.  C.  460, 
25   S.   E.  294. 

And  see  6  Standard  Proc.  286  (an- 
swer as  a  cross-bill);  306  (answer  as  a 
cross-complaint). 

15.  See  13  Ency.  of  Ev.  896. 

16.  Southwick  ;;.  Reynolds,  99  Neb. 
393,  156  N.  W.  775.  But  see  Inter- 
State  Bldg.  &  L.  Assn.  v.  Ayers,  177  111. 
9,  52  N.  E.  342. 

[a]  Consideration  must  be  alleged 
as  the  general  presumption  of  consid- 
eration for  a  negotiable  instrument  is 
insufficient.  Southwick  v.  Reynolds,  99 
Neb.  393,  156  N.  W.  775. 

17.  Fifth  Nat.  Bank  v.  Pierce,  117 
Mich.  376,  75  N.  W.  1058. 

18.  Hapgood  &  Co.  v.  Ellis,  11  Neb. 
131,  7  N.  W.  845. 

19.  See  6  Standard  Proc.  280. 

20.  Inter-State  Bldg.  &  L.  Assn.  v. 
Ayers,  177  111.  9,  52  N.  E.  342,  without 
leave  of  court. 
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of  the  case  to  a  master,-^  but  it  oannot  be  filed  before  the  answer," 
nor  after  all  the  issues  made  ])y  the  answer  have  been  decided  and  a 
decree  directed.-'  It  should  not  l)e  dismissed  upon  the  dismissal  of 
the  original  bill,  where  it  sets  up  additional  facts  and  seeks  affirmative 
relief.-'* 

(VJ.)  Counterclaims  and  Set-Offs.25 — (A.)  Counterclaim.  —  A  counter- 
claim, arising?  out  of  the  mortj^'age  transaction  may  be  set  up  by  de- 
fendant,^" but  a  defendant  cannot  bring  in  by  way  of  counterclaim 
any  matter  that  is  not  so  connected  with  the  matter  in  controversy  in 
the  original  complaint  that  its  consideration  is  necessary  to  a  full  de- 
termination of  the  rights  of  the  parties.-^  A  money  demand  on  the 
part  of  a  grantee  of  the  mortgaged  premises  or  subsequent  incum- 
brancer Avho  has  not  assumed  payment  of  the  mortgage  debt  is  not  a 
proper  counterclaim  in  a  foreclosure  action,^^  but  where  a  deficiency 
.iudgment  is  sought  against  a  defendant  who  has  assumed  paym.ent  of 
the  debt,  any  claiin  on  contract  may  l)e  set  up  by  him  as  a  counter- 
claim although  it  does  not  arise  out  of  the  mortgage  transaction. ^^ 
The  allegations  in  reference  to  the  counterclaim  must  be  substantially 
such  as  would  enable  the  defendant  to  recover  in  an  independent  suit,^° 
and  the  counterclaim  must  be  separately  stated,^^  An  objection  to  an 
improper  counterclaim  is  not  waived  ])y  failure  to  denuir  to  it.^- 

(B.)    Set-Offs While  equity  has  independent,  original,  jurisdiction 

in  matters  oT  equitable  set-off,'^"  it  will  as.  a  general  rule  follow  the 
law,^^  and  will  not  allow  a  set-off  which  would  not  be  allowed  at  law 
unless  some  special  equity  is  shown/^^    Proper  matters  of  set-off  will 


21.  Inter-State  Bklg.  &  L.  Assn.  v. 
Avers,  177  111.  0,  o2  N.  E.  342. 

22.  Ballard  r.  Konnedv,  34  Fla.  483, 
16  So.  327;  Nix  v.  Tliackaberry,  240  111. 
352,  88  N.  E.  811. 

23.  See  Painter  v.  Kennedy,  89 
Wash.    275,    154    Pac.    161. 

24.  Ballard  f.  Kennedy,  34  Fla.  483, 
16  So.  327. 

25.  Sec  generally  the  title  "Set-Off, 
Counterclaim  and  Recoupment." 

26.  Printy  r.  Cahill,  235  111.  534,  85 
N.  E.  753;  Collier  v.  Ervin,  3  Mont. 
142. 

[a]  Breach  of  a  covenant  against 
incumbrances,  may  l)e  relied  upon  in  a 
foreelo.suro  aetion  on  a  purchase  money 
morttrage.  Herb  v.  Metropolitan  Hos- 
pital &  Dispensary,  80  App.  Div.  145, 
80  N.  Y.  Supp.  552,  12  N.  Y.  Ann.  Cas. 
415. 

27.  llarral  r.  Levertv,  50  Conn.  46, 
47  Am.  l?ep.  6ns ;  Le  Clare  v.  Thibault, 
41  Ore.  601,  60  Pae.  552;  Sears  v.  Mar- 
tin. 22  Ore.  311.  29  Pac  SOO. 

fa]  A  counterclaim  for  a  trespass 
on  the  mortgaged  property  cminot  be 
set   up.     Collier   r.   Ervin,  ?,   Mont.   142. 

fbl     A  partnership   accounting   can- 

Vol.  XIX 


not  be  asked  for  between  mortgagor 
and  mortgagee.  Winfrey  v.  Clapp,  86 
Kan.  887,  122  Pac.  1055. 

28.  Placerville  Gold  Min.  Co.  v.  Beal, 
168  Cal.  682,  144  Pac.  748;  Lipman  v. 
Jackson  Arch.  I.  Works,  128  N.  Y.  58, 
27  N.  E.  975;  Agate  t\  King,  17  Abb. 
Pr.   (N.  Y.)    159. 

29.  Hunt  V.  Chapman,  51  N.  Y.  555. 

30.  Le  Clare  v.  Thibault,  41  Ore.  601, 
69  Pac.  552. 

31.  Le  Clare  v.  Thibault,  41  Ore.  601, 
69  Pac.  552. 

32.  Placerville  Gold  Min.  Co.  r.  Beal, 
168  Cal.  682,  144  Pac.  748;  Lipman 
r.  Jackson  Arch.  I.  Works,  128  N.  Y. 
58,  27  N.   E.  975. 

33.  Printy  V.  Cahill,  235  111.  534,  85 
N.  E.  753. 

34.  Burrage  r.  Bonanza  G.  &  Q.  Min. 
Co.,  12  Ore.  169,  6  Pac.  766. 

fa]  Demands  which  are  the  subject 
of  a  pending  suit  cannot  be  set  off. 
Smith  V.  Billings,  170  111.  543,  49  N.  E. 
21 2 

35.  Smith  v.  Billings,  170  Til.  543, 
49  N.  E.  212  fsuch  as  insolvency  of  the 
debtor);   Smith  v.  Willis,  84  Ore.  270, 
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be  allowed  to  be  pleaded.'^"  Demands  not  connected  with  the  subject 
matter  of  the  action  will,  in  the  absence  of  a  special  equity,  not  be 
allowed  as  set-offs,'"  except  in  those  jurisdictions  in  which  the  fore- 
closure action  is  treated  as  a  legal  action.^^  A  set-off  against  a  co- 
defendant  cannot  be  pleaded.^^  Averments  of  set-off  should  be  as 
specific  as  those  used  in  the  statement  of  a  claim.*" 

(VII.)    Amendments Amendments  to  the  pleadings  will  be  allowed*^ 

in  furtherance  of  justice,*^  in  accordance  with  the  rules  elsewhere  dis- 
cussed.*^ Necessary  parties  may  be  brought  in  by  amendment.**  Amend- 
ments may  also  be  allowed  to  a  complaint,  by  which  foreclosure  is  for 
the  first  time  asked.*^  And  an  action  for  foreclosure  may  be  amended 
so  as  to  ask  the  recovery  of  the  purchase  money  only.*"  Amendments 
to  supply  matters  omitted  by  mistake,*^  and  to  make  the  pleadings 
conform  to  the  proof,*^  are  proper.  Amendments  stating  a  new  cause 
of  action  will  not  be  allowed.*^    The  answer  may  also  be  amended.^" 

(VIII.)    Supplemental  Pleadings —  Supplemental     pleadings     may     be 


163  Pac.  810;  Le  Clare  v.  Thibault,  41 
Ore.  601,  69  Pac.  552. 

36.  Ala.— Brown  v.  Scott,  87  Ala. 
453,  6  So.  384.  N.  J.— Fisher  v.  Bull, 
5,2  N.  J.  Eq.  298,  29  Atl.  440.  N.  Y. 
American  Guild  of  Virginia  /'.  Damon, 
107  App.  Div.  140,  94  N.  Y.  Supp.  985. 
Pa. — Somerset  Colliery  Co.  V.  John,  227 
Pa.  228,  75  Atl.  1085. 

37.  Smith  v.  Billings,  170  111.  543,  49 
N.  E.   212. 

38.  Mahone  v.  Elliott,  141  Ga.  214, 
80  S.  E.  713. 

39.  Harral  v.  Leverty,  50  Conn.  46, 
47  Am.  Eep.  608. 

[a]  Fraud  by  the  mortgagee  against 
his  vendee,  a  codefendant,  cannot  be 
set  up  by  the  latter.  Harral  v.  Leverty, 
50  Conn.  46,  47  Am.  Rep.  608. 

40.  Bater  v.  Tustin,  245  Pa.  499,  91 
Atl.  891. 

41.  Gipps  Brew.  Co.  V.  Wasson,  193 
111.  App.  15i8;  Osha  v.  Higgins,  90  Vt. 
130,  96  Atl.  700. 

[a]  An  affidavit  of  illegality,  filed 
by  a  defendant,  is  amendable  like  ordi- 
nary pleas.  Benton-Shingler  Co.  v. 
Mills,  13  Ga.  App.  632,  79  S.  E.  755; 
McMichael  V.  Mackey,  7  Ga.  App.  773, 
68  S.  E.  33'2. 

[b]  During  Trial. — Amendment  to 
answer  setting  up  want  of  considera- 
tion should  not  be  made  during  the 
trial.  Whitmire  v.  Boyd,  53  S.  C.  315, 
31  S.  E.  306,  held  harmless  in  this 
case. 

42.  Bank  of  Woodland  v.  Heron,  123 
Cal.  107,  54  Pac.  537. 

43.  Amendments  generally,  see  the 
titles     "Amendments    and    Jeofails;" 


"New  Cause  of  Action  or  Defense;" 
"Parties." 
Amendments   of  bills    and    answers, 

see  the  title  "Bills  and  Answers." 

Amendment  instead  of  replication,  see 
the  title  "Replication  and  Reply." 

44.  Swenney  v.  Hill,  69  Kan.  868,  77 
Pac.  696;  Service  v.  Parmington  Sav. 
Bank,  62  Kan.  857,  62  Pac.  670.  See 
the  title  "Parties." 

As  to  who  are  necessary  parties,  see 
supra,  III,  C,  3,  m. 

45.  See  infra,  this  note. 

[a]  Grantor  in  a  deed  seeking  to 
have  a  forfeiture  declared,  the  deed 
being  in  fact  a  mortgage,  may  amend 
and  ask  foreclosure.  Land  v.  May,  73 
Ark.  415,  84  S.  W.  489. 

46.  Whitmire  v.  Boyd,  53  S.  C.  315, 
31  S.  E.  306. 

47.  Manley  v.  Mickle,  53  N.  J.  Eq. 
155,  32  Atl.  210. 

48.  Cal. — Hibernia  Savs.  &  L.  Soc. 
V.  Dickinson,  167  Cal.  616,  140  Pac. 
265;  Hutchinson  v.  Ainsworth,  63  Cal. 
286.  lU.— Eriekson  v.  Rafferty,  79  111. 
209.  Ky. — Quigley  v.  Bean's  Admr., 
137  Ky.  325,  125  S.  W.  727.  Neb. 
Gregory  v.  Tingley,  18  Neb.  318,  25  N. 
W.  88. 

Variance,  in  general,  see  infra.  III, 
C,  3,  p. 

49.  Fort  V.  Litmer,  31  Ohio  St.  215; 
Pannonia  Bldg.  Assn.  v.  Congregation, 
etc.,  22  Pa.  Dist.  599.  See  the  title 
"New  Cause  of  Action  or  Defense." 

50.  Woodland  Bank  v.  Heron,  122 
Cal.  107,  54  Pac.  537;  Duckworth  v. 
McKinney,  58  S.  C.  418,  36  S.  E.  730. 
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filed  in  foreclosure  aetions,^^  in  accordance  with  the  general  rules 
governing  such  pleadings. ^'^  It  is  unnecessary  to  file  a  supplemental 
complaint  to  show  the  payment  of  taxes,^^  or  a  partial  payment  on  the 
note  and  mortgage,^*  or  the  non-payment  of  installments  of  interest,^^ 
or  of  the  debt^''  after  the  institution  of  foreclosure  proceedings,  though 
this  practice  is  sometimes  adopted.''^  New  parties  may  be  added  by  a 
supplemental  bill.^^  Where  a  new  party  is  brought  in  by  service  upon 
him  of  an  alias  summons,  if  the  pleading  then  on  file  does  not  warrant 
the  granting  of  relief  against  him,  new  pleadings  must  be  filed.^^  A 
complaint  amended  by  order  of  court  and  properly  served  will  some- 
tiines  l)e  treated  as  a  sufficient  supplemental  complaint.*^"  A  supple- 
mental bill  to  add  to  the  terms  of  the  decree,  cannot  be  filed  without 
notice  to  parties  adversely  affected.*'^ 

o.  Issues  and  Proof. ^-  —  As  in  other  cases  the  issues  depend  largely 
upon  the  pleadings/*^  All  material  issues  made  by  the  pleadings  must 
be  established  by  proof,^*  but  the  denial  by  the  answer  of  an  imma- 


51.  Hall  7'.  Home  Building  Co.,  56 
N.  J.  Eq.  :i04,  38  Atl.  447. 

[a]  Service  of  notice  of  default  in 
payments,  by  virtue  of  which  the  en- 
tire debt  became  due  may  be  made 
after  the  institution  of  the  action  and 
may  be  set  up  bv  a  supplemental  bill. 
Mills  V.  Moson,  182  Til.  App.  69. 

[b]  Sufficient  Foundation. — An  orig- 
inal Isill  sufficient  for  the  relief  prayed 
is  a  sufficient  foundation  for  a  sup- 
plemental bill  seeking  other  and  more 
extensive  relief.  Mills  v.  Mason,  182 
111.  App.  69. 

fc]  If  a  mortgagee  die  after  judg- 
ment but  before  sale,  the  assignee  of 
the  judgment  may  file  a  supplemental 
bill  to  carry  the  judgment  into  effect. 
Eobinson  v.  Brisbane,  7  Hun  (N.  Y.) 
180,  afflrined,  67  N.  Y.  606. 

52.  See  the  title  "Supplemental 
Pleadings. ' ' 

53.  Broekway  r.  McClun,  243  111.  196, 
90_  N.  E.  .374  (such  relief  may  be  ob- 
tained under  a  prayer  for  general  re- 
lief) ;  Commercial  Nat.  Bank  v.  Gauk- 
ler,  16.5  Mich.  403,  1.30  N.  W.  655. 

54.  Commercial  Nat.  Bank  v.  Gauk- 
ler,  165  Mich.  403,  130  N.   W.  655. 

55.  Bradstreet  v.  Gill  (N.  M.),  160 
Pac.  354. 

56.  Whiting  v.  Eichcberger,  16  Iowa 
422;  Naden  v.  Christopher,  62  Wash. 
413,  113  Pac.  1116. 

57.  New  York  Sec.  &  Tr.  Co.  r.  Lin- 
coln St.  Ry.  Co.,  74  Fed.  67;  Buffalo 
Center  Land  &  Tnv.  Co.  v.  Swigart,  176 
Iowa  422,  156  N.  W.  701. 

58.  Lietze  r.  Clabaugh,  59  111.  136; 
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Ensworth  v.  Lambert,  4  Johns.  Ch.  (N. 
Y.)  603;  Bowers  v.  Denton,  41  Misc. 
133,  83  N.  Y.  Supp.  942,  34  Civ.  Proc. 
12. 

59.  Eastman  v.  Cain,  51  Neb.  786,  71 
N.  W.  714,  a  statement  of  the  facts 
showing  his  liability  in  the  notice  of 
motion  on  which  the  alias  summons  is- 
sued is  insufficient. 

60.  Greenwood  L.  &  G.  Assn.  v.  Wil- 
liams,  71   S.   C.  421,  51   S.   E.   272. 

61.  Atwood  V.  Carmer,  75  N.  J.  Eq. 
319,  73  Atl.  114. 

62.  Evidence,  in  general,  in  fore- 
closure actions,  see  8  Ency.  of  Ev. 
840. 

63.  See  generally,  14  Standard  Peoc. 
520. 

[a]  The  fact  that  evidence  was  re- 
ceived without  objection  which  tends 
to  prove  a  fact  not  in  issue,  does  not 
show  a  consent,  where  the  evidence  was 
relevant  to  issues  properly  raised. 
Diamond  V.  Dennison,  102  Minn.  302, 
113  N.  W.  696. 

[b]  An  answer  concluding  with  a 
general  denial  is  suflicient  to  make  an 
issue  of  all  material  allegations  in  the 
complaint  not  admitted  in  the  answer 
and  to  which  no  specific  response  is 
made.  Mitchell  V.  Mason,  65  Fla.  208, 
61   So.  579. 

64.  Woolworth  v.  Sater,  63  Neb.  418, 
S8  N.  W.  682;  Dimon  v.  Bridges,  8  How. 
Pr.   (N.  Y.)   16. 

[a]  An  intervener  must  establish 
every  material  fact  alleged  in  the  peti- 
tion which  has  been  denied.  Hitt  v. 
Rterlintr-Goold  Mfg.  Co.,  Ill  Iowa  458, 
82  N.  W.  919. 
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terial  allegation,  raises  no  issiie.^^  INfatters  well  pleaded  in  the  com- 
plaint which  are  not  denied  By  the  answer,*'*'  or  which  are  admitted 
by  it,®^  need  not  be  proved.  This  rule  is  applicable  however  only  to 
material  allegations  in  the  complaint.*'^  Evidence  cannot  be  received 
in  support  of  a  special  defense  which  is  not  pleaded.^^  Under  a  gen- 
eral denial,  evidence  of  an  affirmative  defense  cannot  be  received  ;^° 
nor  is  evidence  of  paramount  title  admissible/^  Evidence  contradic- 
tory to  facts  admitted  in  the  complaint  cannot  be  received  on  the  offer 
of  the  plaintiff  J2 

p.  Variance.  —  The  pleadings  and  proof  must  correspond  in  a 
foreclosure  suit  as  in  other  actions/^  Slight  and  immaterial  variances 
will  not  however  preclude  a  judgment  for  a  foreclosure  of  the  mort- 


65.  St.  Marks  Fire  Ins.  Co.  v.  Harris,  i 
13  How.  Pr.   (N.  Y.)   95. 

[a]  Allegations  in  the  complaint  as 
to  how  title  to  the  note  and  mortgage 
was  acquired  are  superfluous  and  need 
not  be  proved.  Gibson  v.  Rea,  92  Kan. 
262,  140  Pac.  &93. 

66.  Ala. — Marx  v.  District  Grand 
Lodge  No.  7,  157  Ala.  107,  47  So.  207, 
execution  of  the  note  and  mortgage. 
Ark. — Kenney  v.  Streetcr,  88  Ark.  406, 
114  S.  W.  923,  assumption  of  mortgage 
indebtedness  by  a  purchaser  of  the 
premises.  Cal. — Wardlow  y.  Middleton, 
156  Cal.  585,  105  Pac.  738.  Idaho. 
Broadbent  V.  Brumback,  2  Idaho  366, 
16  Pac.  555.  111.— Dean  v.  Ford,  180  111. 
309,  54  N.  E.  417.  Kan.— Case  v.  Ed- 
son,  40  Kan.  161,  19  Pac.  635. 

67.  Pettus  r.  Gault,  81  Conn.  415,  71 
Atl.  509;  Loughridge  v.  Northwestern 
Mut.  L.  Ins.  Co.,  180  111.  267,  54  N.  E. 
153. 

fa]  The  capacity  of  plaintiffs  as  an 
executrix  and  trustee  to  properly  main- 
tain the  action  is  admitted  if  not  de- 
nied in  the  answer.     Fischer  v.  Sitfel, 

179  111.   59,  53   N.  E.  407. 

\b]  Facts  set  forth  in  an  amended 
bill,  which  was  not  answered,  need  not 
be  proved.  Dreyspring  v.  Loeb,  119 
Ala.   282,  24  So.   734. 

[c]  The  answer  need  not  be  sworn 
to,  to  operate  as  an  admission.  Lough- 
ridge V.  Northwestern  Mut.  L.  Ins.  Co., 

180  111.  267,  54  N.  E.  153. 

68.  Hibernia  Savs.  &  L.  Soc.  v.  Dick- 
inson, 167  Cal.  616,  140  Pac.  265,  a 
plaintiff  cannot  by  pleading  immaterial 
matters  require  the  defendant  to  an- 
swer it  under  penalty  of  having  them 
taken  as  admitted. 

69.  See  infra,  this  note. 

[a]     Want  or  Illegality  of  Considera- 


tion.—Boiling  r.  Munchus,  65  Ala.  558. 

[b]  Fraud. — Wilson  v.  White,  84 
Cal.  239,  24  Pac.  114. 

[c]  Payment. — Polley  v.  Polley,  66 
App.  Div.  609,  72  N.  Y.  Supp.  856. 

[d]  Usury.— Hudnit  v.  Nash,  16  N, 
J.  Eq.  550;  Thayer  v.  Buchanan,  46  Ore. 
106,   79  Pac.   343. 

Defenses  which  must  be  pleaded,  see 
supra,  III,  C,  3,  1,  n,   (III),  (C). 

[e]  A  defense  not  pleaded  cannot 
be  availed  of,  although  it  is  established 
by  the  evidence.  Kehm  v.  Mott,  187 
111.  519,  58  N.  E.  467;  Thulin  v.  Ander- 
son, 154  111.  App.  41. 

70.  Tron  v.  Yohn,  145  Ind.  272,  43 
N.  E.  437. 

[a]  A  claim  in  the  nature  of  a  coun- 
terclaim for  fraudulent  representations 
as  to  the  quantity  of  land  described  in 
a  purchase  money  mortgage  cannot  be 
made  under  a  general  denial.  Tron  v. 
Yohn,  145  Ind.  272,  43  N.  E.  437. 

71.  Kehm  v.  Mott,  187  111.  519,  58 
N.  E.  467:  Sanders  v.  Farrell,  83  Ind. 
28. 

72.  Malone  v.  Eoy,  118  Cal.  512,  50 
Pac.  542. 

73.  Fla.— Mitchell  v.  Mason,  65  Fla. 
208,  61  So.  579.  la.— Heim  v.  Ressel, 
162  Iowa  75,  143  N.  W.  823.  N.  J. 
Naar  v.  Union  &  E.  Land  Co.,  34  N. 
J.  Eq.  111.  Ore. — Thayer  v.  Buchanan, 
46  Ore.  106,  79  Pac.  343. 

Necessity  of  making  objection  at  the 
trial,  see  infra,  III,  C,  3,  t,  (VII),  (G). 

[a]  A  judgment  against  a  husband 
and  wife  cannot  be  supported  where 
the  complaint  alleges  execution  of  the 
mortgage  by  the  husband  only.  Hiber- 
nia Sav.  &  L.  Soc.  V.  Clarke,  110  Cal. 
27,  42  Pac.  425. 

Variance  in  general,  see  the  title 
"Variance  and  Failure  of  Proof." 
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gagc/^  nnd  the  tost  of  materiality  is  whether  prejudice  has  been  suf- 
fered/^ Thus  the  faet  that  a  less  amount  than  is  claimed  is  found  to 
be  due.'°  that  the  indebtedness  is  evidenced  by  other  notes  than  tliose 
named  in  the  trust  deed,"^  has  been  held  to  be  immaterial.  A  variance 
between  the  pleadings  and  the  proof  may  be  waived/^ 

q.  Eeceivers. — (I.)  In  Generaljs  — q"'he  appointment  of  receivers 
in  mortgage  foreclosure  proceedings  is  a  remedy  frequently  resorted 
to  for  preserving  the  property,  or  its  rents  and  profits,  pending  the 
litigation, ''°  though  the  courts  are  somewhat  loatli  to  make  the  appoint- 
ment and  aet  with  caution  on  such  applications.''^  The  fact  that  a  com- 
plaint seeking  the  appointment  of  a  receiver  and  foreclosure  does  not 
state  sufficient  grounds  to  warrant  the  appointment,  does  not  affect 
the  riyht  of  the  court  to  retain  jurisdiction  of  the  action  and  to  award 
a  foreclosure.^-  A  receiver  may  properly  be  appointed  for  the  benefit 
of  some  of  the  mortgagees  seeking  foreclosure  of  their  respective  mort- 
gages, though  all  are  not  entitled  to  this  relief.®^ 

(II.)  Discretion  of  Court  in  Appointment.  —  The  right  to  have  a  re- 
ceiver appointed  in  foreclosure  proceedings  is  not  an  inherent  and  ab- 
solute right,^"*  but  the  exercise  of  the  power  by  the  court  lies  within 
its  discretion,^^  though  an  abuse  of  discretion  will  be  remedied  on  ap- 
peal.^" The  power  of  the  court  is  inherent,  the  remedy  being  ancillary 
to  a  court  of  general  equitable  jurisdiction,^^  and  does  not  depend  upon 


7i.  111. — Kidder  v.  Vandersloot,  114 
111.  133,  28  N.  E.  460.  Ind.— Moore  v. 
Sargent,  112  Ind.  484,  14  N.  E.  466. 
La. — Zcigler  v.  His  Creditors,  49  La. 
Ann.  144,  21  So.  666.  N.  Y.— Hadley 
V.  Chapin,  11  Paige  245.  Ore. — Bickel 
r.  Wessinger,  58  Ore.  98,  113  Pac.  34. 
Tex. — Montague  County  v.  Meadows 
(Tex.  Civ.  App.),  42  S.  \V.  326. 

[a]  Averment  of  a  direct  and  abso- 
lute liability  on  the  note  and  proof 
that  it  was  given  by  way  of  security 
and  indemnity,  is  not  a  fatal  variance. 
Powell  V.  Hucy,  241  111.  132,  89  N.  E. 
299. 

[b]  Slight  discrepancies  in  the  de- 
scription are  harmless.  Shepard  v. 
Shepard,  :Ui  Mich.  173. 

[c]  Variance  in  a  collateral  matter 
is  harmless.  Field  v.  Brokaw,  14)8  111. 
654,  37  N.  E.  80. 

75.  Kelsay  v.  Tavlor,  56  Ore.  13,  107 
Pac.  609. 

fal  If  an  amendment  to  conform  to 
the  proof  would  be  permitted,  the  vari- 
ance is  harmless.  Sims  v.  Central  State 
Bank    (Okla.),   155   Pac.   878. 

76.  Stanley  v.  Chieaco  Trust  &  Sav. 
Bank,  165  llf.  295,  46  N.  E.  273. 

77.  Stanley  v.  Chicaco  Trust  &  Sav. 
Bank,  165  111.  295,  46  N.  E.  273. 

78.  Uedelhofen  v.  Mason,  201  111. 
465,  66  N.  E.  364. 
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[a]  A  trial  of  matters  not  in  issue 
as  though  thev  were  in  issue,  is  good. 
Frear  v.  Sweet,  118  N.  Y.  454,  23  N. 
E.   910. 

79.  Appointment  of  receivers  gen- 
erally, see  tlie  title  "Receivers." 

Receivers  for  railroads,  see  the  title 
"Railroads." 

80.  See  the  cases  cited  infra,  this 
section. 

81.  Shotwell  V.  Smith,  3  Edw.  Ch. 
(N.  Y.)   588. 

82.  Baxter  v.  Ft.  Payne  Co.,  182  Ala. 
249,  62  So.  42. 

83.  Goddard  v.  Clarke,  81  Neb.  373, 
116  N.  W.  41. 

84.  Ortengren  r.  Rice,  104  111.  App. 
428. 

85.  Ala.— Albritton  r.  Lott-Black- 
shear  Com.  Co.,  167  Ala.  .541,  52  So. 
653;  Warren  v.  Pitts,  114  Ala.  65,  21 
So.  494.  D.  C— Wood  r.  Grayson,  16 
App.  Cas.  174.  Ga. — Patterson  v.  Clark, 
89  Ga.  700,  15  S.  E.  641.  N.  Y.— Rider 
r.  Bagley,  84  N.  Y.  461.  N.  C— White- 
head V.  Hale,   118  N.  C.  601,  24  S.  E. 

,';6n. 

86.  Albritton  v.  Lott-Blackshear 
Com.  Co.,  167  Ala.  541,  52  So.  653. 

87.  Knuntzc  r.  Omaha  Hotel  Co.,  107 
IT.  S.  378,  2  Sup.  Ct.  911,  27  L.  ed. 
609.  See,  in  general,  the  title  "Ee- 
ceivers. ' ' 
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any  expros?  provision  in  the  mortgage  contract,  or  in  the  statutes.^^ 
Nor  does  the  fact  that  the  mortgage  contract  authorizes  the  appoint- 
ment of  a  receiver  in  the  event  of  a  default,  require  the  court  to  grant 
the  application;^^  a  proper  ease  for  the  appointment,  under  the  law, 
must  be  made  out,'-^'^  though  the  existence  of  the  contract  right  is  to  be 
considered  when  an  exercise  of  the  court's  discretion  is  sought.^^  A 
receiver  will  not  be  appointed  except  upon  a  clear  showing  of  the 
necessity  therefor.^-  It  must  also  appear  that  there  is  a  reasonable 
probability  of  plaintiff's  final  success  in  the  action.^^  Ordinarily  a 
receiver  should  not  be  appointed  where  the  mortgagee  is  in  possession 
of  the  premises,  though  the  circumstances  may  justify  an  appointment 
even  in  such  cases.^* 

(III.)  Grounds  for  Appointment.  —  (A.)  Insufficiency  of  the  Security. 
If  the  property  mortgaged  is  insulfieient  in  value  to  satisfy  the  debt, 
and  the  mortgagor  is  insolvent,  a  receiver  may  be  appointed  to  intercept 
and  hold  the  rents  and  profits.*^^     In  some  jurisdictions,  however,  a 


88.  Grant  V,  Phoenix  Mut.  L.  Ins. 
Co.,  121  U.  S.  105,  7  Sup.  Ct.  841,  30 
L.  ed.  905. 

[a]  A  statute  declaring  that  title 
remains  in  the  mortgagor  does  not  af- 
fect the  right  of  a  mortgagee  to  a  re- 
ceiver. Neb. — Philadelphia  Mtg.  &  Tr. 
Co.  V.  Goos,  47  Neb.  804,  66  N.  W. 
843.  S.  D.— Eoberts  v.  Parker,  14  S.  D. 
323,  85  N.  W.  591.  Wis.— Schreiber  v. 
Carey,  48  Wis.  208,  4  N.  W.  124. 

89.  111. — Bagley  v.  Illinois  Tr.  &  Sa-v. 
Bank,  199  111.  76,  64  N.  E.  1085.  Ind. 
Aetna  Life  Ins.  Co.  v.  Broecker,  166 
Ind.  576,  77  N.  E.  1092.  N.  Y.— Jar- 
mulowsky  v.  Kosenbloom,  125  App.  Div. 
542,  109  N.  Y.  Supp.  968;  New  York 
Bldg.  Loan  Banking  Co.  v.  Begly,  75 
App.  Div.  308,  78  N.  Y.  Supp.  169,  11 
N.  Y,  Ann.  Cas.  473;  Eidlitz  v.  Lan- 
caster, 40  App.  Div.  446,  59  N.  Y.  Supp. 
54. 

90.  Bank  of  Woodland  v.  Stephens, 
144  Cal.  659,  79  Pae.  379;  Baker  v. 
Varney,  129  Cal.  564,  62  Pac.  100,  79 
Am.  St.  Rep.  140;  Scott  v.  Hotchkiss, 
115  Cal.  89,  47  Pac.  45. 

[a]  The  consent  of  the  parties  can- 
not confer  a  jurisdiction  not  granted  by 
law.  Baker  v.  Varney,  129  Cal.  564,  62 
Pac.  100,  79  Am.  St.  Eep.  140. 

91.  Baglev  v.  Illinois  Tr.  &  Sav. 
Bank,  199'lll.  76,  64  N.  E.  1085;  Thom- 
as V.  Davis,  90  App.  Div.  1,  85  N.  Y. 
Supp.  661;  Browning  v.  Sire,  56  App. 
Div.  399,  67  N.  Y.  Supp.  798,  9  N.  Y. 
Ann.  Cas.  127;  Fletcher  v.  Krupp,  35 
App.  Div.  586,  55  N.  Y.  Supp.  146. 

[a]  A  purchaser  of  the  premises  is 
bound  by  such  a  provision.    Hubbell  v. 


Avenue  Inv.   Co.,  97   Iowa  135,  66  N. 
W.  85. 

92.  Ga.— Planters'  Oil  Mill  v.  Car- 
ter, 140  Ga.  808,  79  S.  E.  1120.  Ind. 
Sellers  v.  Stoffel,  139  Ind.  468,  39  N. 
E.  52.  Wis. — Schreiber  v.  Carey,  48 
Wis.  208,  4  N.  W.  124. 

93.  Albritton  v.  Lott-Blaekshear 
Com.  Co.,  167  Ala.  541,  52  So.  653. 

94.  Albritton  v.  Lott-Blackshear 
Com.  Co.,  167  Ala.  541,  52  So.  653, 
where  the  right  to  continue  in  posses- 
sion was  limited  in  time. 

95.  U.  S. — Elmira  Mechanics'  Soc. 
V.  Stanchfield,  160  Fed.  811,  87  C.  C. 
A.  585.  Ala. — Skidmore  V.  Stewart,  75 
So.  1;  Albritton  v.  Lott-Blackshear 
Com.  Co.,  167  Ala.  541,  52  So.  653. 
Ark. — Price  v.  Dowdy,  34  Ark.  285. 
Ga.— Planters'  Oil  Mill  V.  Carter,  140 
Ga.  80S,  79  S.  E.  1120.  111.— Cross  v. 
Will  County  Nat.  Bank,  177  111.  33,  52 
N.  E.  322.  Kan.— Havana  State  Bank 
V.  Dikeman,  98  Kan.  222,  157  Pac.  1177. 
Minn.— Marshall  &  Ilsley  Bank  v.  Cady, 
75  Minn.  241,  77  N.  W.  831.  Miss. 
Pearson  v.  Kendrick,  74  Miss.  235,  21 
So.  37.  Neb.— Buck  v.  Stuben,  63  Neb. 
273,  88  N.  W.  483;  Waldron  v.  First 
Not.  Bank,  60  Neb.  245,  82  N.  W.  856. 
Nev. — Hyman  v.  Kelly,  1  Nev.  179. 
N.  J. — Warwick  v.  Hammell,  32  N.  J. 
Eq.  427.  N.  Y. — Li  re  Busch  Brewing 
Co.,  41  App.  Div.  204,  58  N.  Y.  Supp. 
812;  Veerhofle  v.  Miller,  30  App.  Div. 
335,  51  N.  Y.  Supp.  1048;  Hollenbeck 
V.  Donell,  29  Hun  94;  Sea  Ins.  Co.  v. 
Stebbins,  8  Paige  565.  N.  C. — Durant 
V.  Crowell,  97  N.  C.  367,  2  S.  E.  541. 
S.  D.— Roberts  v.  Parker,  14  S.  D.  323, 
85  N.  W.  591. 
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showing  of  insolvency  is  not  prerequisite  to  appointing  a  receiver.^^ 
(B.)  Protection  and  Preservation  of  the  Premises.. —  Wliere  injury  to 
and  waste  of  the  mortgaged  premises  is  taking  phice  or  is  threatened 
a  receiver  may  be  appointed  f  but  if  in  view  of  all  the  circumstances, 
justice  does  not  require  the  appointment  of  a  receiver  the  application 
Avill  be  denied.^^ 

(0.)    To  Preserve  Eents  and  Profits If  tlie  rents  and  profits  of  the 

land  are  also  mortgaged,  a  receiver  may  be  appointed  to  collect  and 
preserve  them."''     The  appointment  in  such  cases  is  frequently  made 


[a]  Two  elements  enter  into  the 
question:  "the  insufficiency  of  the 
mortgaged  premises  per  se  as  a  fund 
for  the  payment  of  the  debt,  and  the 
insolvency  of  the  mortgagor."  Plant- 
ers' Oil  Mill  V.  Carter,  140  Ga.  808,  79 
S.  E.  1120. 

[b]  If  security  is  given  by  the  per- 
son in  possession,  for  the  rents  and 
profits,  a  receiver  will  not  be  appointed. 
Sea  Ins.  Co.  v.  Stebbins,  8  Paige  (N. 
Y.)    565. 

[c]  Threatened  destruction  of  the 
corpus  of  the  property  need  not  be 
shown  in  such  cases.  Albritton  t'.  Lott- 
Blackshear  Com.  Co.,  167  Ala.  541,  52 
So.  653. 

[d]  On  foreclosure  of  a  second  mort- 
gage, the  security  is  deemed  inade- 
quate if  the  property  will  on  a  sale 
bring  no  more  than  the  amount  of  the 
first  mortgage  and  taxes.  Browning  i'. 
Stacey,  52  App.  Div.  626,  65  N.  Y. 
Supp.'  203. 

[e]  That  an  indorser  or  guarantor 
of  the  debt  is  solvent,  is  no  defense 
to  an  ap])lication  for  the  appointment 
of  a  receiver.  Buck  r.  Stuben,  63  Neb. 
273,  88  N.  W.  483. 

[f]  If  the  mortgage  exempts  the 
mortgagor  from  personal  liability  the 
question  of  his  solvency  is  immaterial. 
Land  Title  &  Trust  Co",  v.  Kellogg,  73 
N.  .T.  Eq.  524,  68  Atl.  80. 

96.  Ind. — Leader  Pub.  Co.  v.  Grant 
Trust  &  Sav.  Co.,  182  Ind.  651,  108 
N.  E.  121.  But  see  Sweet  &  Clark  Co. 
r.  Union  Nat.  Bank,  149  Ind.  305,  49 
N.  E.  159;  Harris  v.  United  States  Sav. 
Fund  &  Inv.  Co.,  146  Ind.  265,  45  N. 
E.  328.  Neb.— Waldron  v.  Greenwood 
First  Nat.  Bank,  60  Neb.  245,  82  N.  W. 
856.  S.  D. — Sherman  7'.  Wichner,  35 
S.  D.  436,  1.52  N.  W.  700;  Roberts  v. 
Parker,  14  S.  T).  323,  85  N.  W.  591. 

97.  U.  S.—Grant  r.  Phoenix  Mut.  L. 
Ins.  Co.,  121  U.  S.  105,  7  Sup.  Ct.  841, 
30  L.  ed.  905.  Fla. — Graham  r.  Con- 
solidated Naval  Stores  Co.,  57  Fla.  418, 
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48  So.  743.  Ga.— Etna  Steel  &  Iron 
Co.  V.  Hamilton,  137  Ga.  232,  73  S.  E. 
8;  Willingham  v.  Huguenin,  129  Ga, 
835,  60  S^  E.  186.  Ind.— Harris  v. 
United  States  Sav.  Fund,  146  Ind.  265, 
45  N.  E.  328.  Kan.— Howard  v.  Tour- 
bier,  98  Kan.  624,  160  Pac.  1144.  Ky. 
Mayfield  v.  Wright,  107  Ky.  530,  54  S. 
W.  864.  Miss. — Thompson  v.  Natchez 
Water  &  S.  Co.,  68  Miss.  423,  9  So. 
821.  Neb.— Philadelphia  Mtg.  &  Tr. 
Co.  r.  Oyler,  61  Neb.  702,  85  N.  W. 
899.  S.  D.— Roberts  v.  Parker,  14  S.  D. 
323,  85  N.  W.  591.  Wash.— Collins  v. 
Gross,  51  Wash.  516,  99  Pac.  573,  where 
the  premises  have  been  abandoned. 

[a J  Insolvency  of  the  mortgagor  is 
not  a  jjrerequisite  to  the  ap])ointment 
in  such  cases.  Roberts  v.  Parker,  14 
S.  D.  323,  85  N.  W.  591. 

98.  Meyer  v.  Thomas,  131  Ala.  HI, 
30  So.  89;' Union  Trust  Co.  v.  Charlotte 
General  Elec.  Co.,  152  Mich.  568,  116 
N.  W.  379. 

fa]  The  solvency  of  the  mortgagor 
is  a  circumstance  which  is  given  great 
consideration.  Meyer  v.  Thomas,  131 
Ala.   in,  30  So.  89.' 

fb]  The  solvency  of  the  grantee  of 
the  mortgagor,  who  is  in  possession  of 
the  jiremises,  will  justify  the  refusal  to 
a]ipoint  a  receiver.  Warren  v.  Pitts, 
114   Ala.   65,   21    So.   494. 

[c]  Failure  to  keep  the  property  in- 
sured is  no  ground  for  the  appointment 
of  a  receiver,  where  the  mortgage  gives 
the  mortgagee  the  right  to  insure  the 
property  and  add  the  cost  to  the  mort- 
gage indebtedness.  Ga. — Planters'  Oil 
Mill  V.  Carter.  140  Ga.  808,  79  S.  E. 
1120.  Idaho.— Eureka  Min.  S.  &  P.  Co. 
r.  Lewiston  Nav.  Co.,  12  Idaho  472, 
86  Pac.  49.  Minn. — National  Fire  Ins. 
Co.  r.  Broadbent,  77  Minn.  175,  79 
N.   W.  676. 

99.  m.— Ball  V.  Marske,  202  111.  31, 
66  N.  E.  845.  la. — Stetson  r.  Northern 
Inv.  Co.,  101  Iowa  435,  70  N.  W.  595. 
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after  judgment.^  Such  an  appointraent  is  proper  without  regard  to 
the  solvency  of  the  niortgagor,^  or  the  inadequacy  of  the  security;^ 
though  it  has  been  hold  that  if  the  security  is  clearly  adequate,  the 
fact  that  the  rents  and  profits  are  included  in  the  mortgage  does  not 
re(inire  the  court  to  appoint  a  receiver.*  If  the  lien  of  the  mortgage 
does  not  attach  to  the  rents  and  profits  of  the  land,  they  can  be  placed 
in  the  hands  of  a  receiver  only  when  the  premises  are  placed  in  his 
possession  in  order  to  prevent  waste  and  depreciation.^  During  the 
period  of  redemption,  however,  a  receiver  may  be  appointed  for  them 
where  it  appears  that  the  property  is  insufficient  as  security  and  that 
the  person  who  is  personally  liable  on  the  debt  is  insolvent.*' 

(IV.)  Proceedings  To  Secure  Appointment,  —  (A.)  Persons  Who  May 
Obtain  Appointment.  —  The  appointment  of  a  receiver  is  most  frequent- 
ly made  upon  the  application  of  the  mortgagee  who  is  seeking  fore- 
closure of  his  mortgage.  But  other  parties  may  ask  for  the  relief. 
Thus  a  junior  mortgagee  made  a  defendant  in  the  action  may  obtain 
the  appointment  of  a  receiver,^  and  a  defendant  who  is  liable  for  any 
deficiency  which  may  result  from  a  foreclosure  sale,  is  so  beneficially 
interested  as  to  be  entitled  to  apply  for  a  receiver.^ 

(B.)  Time  fck  Application  and  Appointmet A  receiver  mav  be  ap- 
pointed at  any  stage  of  the  proceeding  at  which  the  necessitv  for  such 


Wyo. — Anderson  v.  Matthews,  8  Wyo. 
513,  58  Pac.  898. 

[a]  When  the  rents  and  profits  are 
specifically  mortgaged,  a  receiver  should 
be  appointed,  without  proof  of  the 
mortgagor's  insolvency  or  inadequacy 
of  the  security.  Pizer  v.  Herzig,  121 
App.  Div.  609,  106  N.  Y.  Supp.  370. 

[b]  "The  whole  object  to  be  at- 
tained by  the  appointment  of  a  receiver 
is  to  divest  the  rents  and  profits  from 
the  mortgagor  and  to  invest  them  in 
the  mortgagee.  By  the  appointment  of 
a  receiver  the  mortgagee  obtains  a  spe- 
cific lien  upon  the  rents  and  profits  to 
pay  the  deficiency,  or  anticipated  de- 
ficiency. Such  an  order  is  merely  a  col- 
lateral remedy  against  a  fund  which,  in 
equity,  is  secondarily  liable  for  the  pay- 
ment of  the  deficiency."  Ortengren  v. 
Eiee,  104  111.  App.  428. 

1.  ni.— Ball  V.  Marske.  202  111.  31, 
66  N.  E.  845.  la.— Hubbell  v.  Avenue 
Inv.  Co.,  97  Iowa  135,  66  N.  W.  85. 
Wis. — Schreiber  v.  Carey,  48  Wis.  208, 
4  N.  W.  124. 

2.  Ball  V.  Marske,  202  111.  31,  66 
N.  E.  845;  Bagley  v.  Illinois  Tr.  &  Sav. 
Bank,  199  111.  76,  64  N.  E.  1085. 

[a]  Statement  of  the  Rule. — "Upon 
default  in  payment  and  foreclosure,  the 
rents  and  profits  are,  as  is  the  land, 
primarily  liable  for  the  debt.  It  is 
therefore  a  matter  of  indifference  that 


the  real  estate  is  ample  security,  and 
that  the  debtor  is  solvent.  The  con- 
tract of  the  parties  governs."  Orten- 
gren  V.    Eice,    104    III.    App.    428. 

3.  Sage  V.  Mendelson,  42  Misc.  137. 
85  N.  Y.  Supp.  1008. 

4.  Aetna  Life  Ins.  Co.  v.  Broecker, 
]66  Ind.  576,  77  N.  E.  1092;  Paine  v. 
McElroy,  73  Iowa  81,  34  N.  W.  615. 

5.  Colo.— Dubois  v.  Bowles,  30  Colo. 
44,  69  Pae.  1067.  Blich.— Fifth  Nat. 
Bank  v.  Pierce,  117  Mich.  376,  75 
N.  W.  1058.  Minn.— Marshall  &  Ilsley 
Bank  r.  Cady,  75  Minn.  241,  77  N.  W. 
831.  S.  O.— Hardin  v.  Hardin,  34  S.  C. 
77,  12  S.  E.  936,  27  Am.  St.  Eep.  786. 
Tex.— Eogers  v.  Southern  Pine  Lumb. 
Co.,  21  Tex.  Civ.  App.  48,  51  S.  W. 
26.  rr-  , 

6.  First  Nat.  Bank  v.  Illinois  Steel 
Co.,  174  111.  140,  51  N.  E.  200;  Green- 
wood Loan  &  G.  Assn.  v.  Childs,  67  S 
C.  251,  45  S.  E.  167.  Contra,  Marshall 
&  Ilsley  Bank  v.  Cady,  76  Minn.  112. 
78  N.  W.  978. 

7.  U.  S.— Miltenberger  v.  Logansport 
C.  &  S.  W.  E.  Co.,  106  U.  S.  286,  1 
Sup.  Ct.  140,  27  L.  ed.  117.  lU.— Eoach 
V.  Glos,  181  111.  440,  54  N.  E.  1022. 
N.  Y.— Howard  v.  Eobbins,  67  App. 
Div.  245,  73  N.  Y.  Supp.  172. 

8.  Philadelphia  Mtg.  &  Tr.  Co  v. 
Oyler,  61  Neb.  702,  85  N.  W.  899. 
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action  is  made  apparent,  or  even  before  any  default  under  the  terms 
of  the  mortgage  has  taken  phice.^  Where  the  eomphiint  for  a  fore- 
closure has  been  filed,  ordinarily  a  receiver  -will  not  be  appointed  until 
after  answer  has  been  made/"  thougli  whenever  justice  appears  to  de- 
mand it,  this  requirement  will  be  dispensed  with.^^  No  appointment 
should  be  made  until  all  necessary  parties  have  been  brought  into  the 
action.^'  A  receiver  to  preserve  the  rents  and  profits  may  be  appointed 
after  the  original  decree  has  been  rendered'^  and  pending  an  appeal.'* 

(C.)  Form  OF  Application.  — The  application  for  a  receiver  may  be 
made  in  the  complaint  alone,'^  or  by  a  separate  petition  or  motion 
supported  by  affidavits.'^  The  petition  for  the  appointment  of  a 
receiver  in  foreclosure  proceedings  or  the  accompanying  affidavits 
should  state  with  clearness  and  particularity  the  facts  establishing  the 
grounds  upon  which  the  appointment  is  sought."  A  mere  general  al- 
legation of  the  insufficiency  of  the  value  of  the  premises  is  not  enough; 
the  value  of  the  property  should  be  alleged  directly  or  facts  indicating 
its  value  set  forth. '^ 

(D.)  Notice  of  Application A  receiver  may,  where  the  circum- 
stances are  exigent,  be  appointed  without  notice.'^    Ordinarily,  how- 


9.  Thompson  v.  Natchez  Water  &  S. 
Co.,  68  Miss.  423,  9  So.  821.  But  see 
Phillips  V.  Tavlor,  96  Ala.  426,  11  So. 
323. 

10.  Anderson  v.  Eiddle,  10  "Wyo.  277, 
68  Pac.  829. 

[a]  All  order  improperly  made  be- 
fore summons  issued  will  be  confirmed 
by  an  order  subsequently  made  ap- 
proving the  receiver 's  accounts.  An- 
derson V.  Riddle,  10  Wyo.  277,  68  Pac. 
829. 

11.  Albritton  V.  Lott-Blackshear 
Com.  Co.,  167  Ala.  541,  52  So.  G53. 

12.  Webber  f.  Ahearn,  155  App.  Div. 
892,  140  N.  Y.  Supp.  12. 

13.  See  supra,  III,  C,  3,  q,  (III), 
(C). 

[a]  "The  objection  that  the  com- 
plaint does  not  state  any  facts  which 
would  authorize  the  appointment  of  a 
receiver,  we  thin1<,  has  no  force  where 
the  appointment  is  not  applied  for  until 
after  iudsrment. "  Schreiber  v.  Carey, 
48  Wis.  208,  4  N.  W.  124. 

14.  Brinkman  v.  Eitzinger,  82  Tnd. 
358;  Philadelphia  Mtg.  &  Trust  Co.  v. 
Goos,  47  Neb.  804,  66  N.  VV.  843. 

15.  Ind.— Sellers  v.  Stoffel,  139  Tnd. 
468,  39  N.  E.  52.  Kan.— Elwood  v. 
First  Nat.  Bank,  41  Kan.  475,  21  Pac. 
673.  S.  D.— Sherman  r.  Wichner,  35 
S.  D.  4.''.6,   152  N.   W.   700. 

[a]  In  support  of  a  judgment,  it  will 
be  presumed  that  an  order  appointing 
a  receiver  was  not  made  on  an  insuffi- 
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cient  complaint  but  subsequently  and 
on  motion  supported  by  affidavits.  Gar- 
retson  Inv.  Co.  v.  Arndt,  144  Cal.  64, 
77  Pac.  770. 

16.  Pasco  r.  Gamble,  15  Fla.  562. 
[a]     The  equities  relied  upon  in  the 

petition  must  have  their  basis  in  the 
allegations  of  the  petition,  and  if  neces- 
sary the  complaint  should  be  amended 
in  order  to  set  forth  these  equities. 
Pasco  r.   Gamble,  15  Fla.  562. 

17.  Skidmore  V.  Stewart  (Ala.),  75 
So.  1. 

[a]  An  allegation  that  a  receiver 
"is  necessary,"  is  a  mere  conclusion 
and  insufficient.  Skidmore  V.  Stewart 
(Ala.),  75  So.  1. 

[b]  The  person  who  is  in  possession 
of  the  premises  must  be  named  in  the 
petition,  for  a  court  is  only  authorized 
to  appoint  a  receiver  where  a  party  to 
the  suit  is  in  possession  of  the  prem- 
ises either  by  himself  or  his  tenants. 
Sea  Ins.  Co.  V.  Stebbins,  8  Paige  (N.  Y.) 
565. 

18.  Title  Ins.  &  Tr.  Co.  v.  California 
Dev.  Co.,  164  Cal.  58,  127  Pac.  502; 
Bank  of  Woodland  r.  Stephens,  144  Cal. 
659,  79  Pac.  370;  Sherman  r.  Wichner, 
35  S.  D.  436,  152  N.  W.  700;  Roberts 
V.  Parker.  14  S.  D.  323,  85  N.  W.  591. 

Allegation  of  inadequacy  of  security 
and  demand  for  appointment  of  re- 
ceiver, see  9  Standard  Proc.  840. 

19.  Albritton  v.  Lott-Blackshear 
Com.  Co.,  167  Ala.  541,  52  So.  653. 
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ever,  notice  of  motion  for  the  appointment  is  essentialj^"  except  as 
otherwise  provided  by  statute.^^  Notice  of  the  hearing  of  the  applica- 
tion may  be  required  by  the  court  even  though  an  appointment  without 
notice  is  authorized  ])y  the  mortgage.-- 

(E.)  Answer  and  Hearing.— The  hearing  should  take  place  in  open 
court. -^  Oral  evidence  may  be  taken  by  the  court,  if  it  so  desires,  at 
the  hearing.^*  Collateral  questions  cannot  be  adjudicated  on  the  hear- 
ing.^^  An  application  which  has  been  once  denied  may  be  renewed 
upon  different  or  additional  facts.^'' 

(V.)  Report  and  Discharge.  —  The  report  and  account  of  a  receiver 
should  be  closely  scrutinized,  even  in  the  absence  of  any  objection  to 
it;^'  it  should  not  be  approved  unless  accompanied  by  vouchers  show- 
ing the  expenditures  made.-^ 

Discharge Ordinarily,  when  property  is  sold  at  a  foreclosure  sale 

for  the  full  amount  of  the  mortgage  debt,  interest,  and  costs,  the  neces- 
sity for  a  receiver  ceases,  and  he  should  be  discharged.^^    But  where 


[a]  A  contract  that  notice  of  the 
application  for  appointment  of  a  re- 
ceiver shall  be  given,  while  not  binding, 
should  be  considered  by  the  court  in 
exercising  its  discretionary  power. 
Woerishoffer  v.  Peoples,  120  App.  Div. 
319,  105  N.  Y.  Supp.   506. 

20.  Colo.  —  Belknap  Sav.  Bank  v. 
Lamar  Land  &  C.  Co.,  28  Colo.  326,  64 
Pac.  212.  Mich. — Hazeltine  v.  Granger, 
44  Mich.  503,  7  N.  W.  74.  Neb.— John- 
son V.  Powers,  21  Neb.  292,  32  N.  W. 
62.  N.  Y. — Jarmulowsky  v.  Eosenbloom, 
125  App.  Div.  542,  109  N.  Y.  Supp. 
968. 

[a]  Notice  to  a  trustee  (mortgagor) 
who  has  abandoned  its  trust  is  insuffi- 
cient; the  bondholders  themselves  must 
be  notified.  Belknap  Sav.  Bank  v.  La- 
mar Land  &  C.  Co.,  28  Colo.  326,  64 
Pae.   212. 

[b]  Notice  to  a  receiver  appointed 
in  proceedings  supplementary  to  execu- 
tion against  the  mortgagor  is  not  re- 
quired. Grover  v.  McNeely,  72  App. 
Div.  575,  76  N.  Y.  Supp.  559. 

21.  Cal.— Stoff  -V.  Erken,  172  Cal. 
481,  156  Pac.  1033,  statutory  under- 
taking must  be  furnished.  111. — Schoe- 
necke  v.  Chicago  Title  &  Trust  Co.,  178 
IjI.  App.  387  (if  a  bond  is  given,  no- 
tice is  not  required) ;  Armstrong  v. 
Douglas  Park  Bldg.  Assn.,  60  111.  App. 
318.  N.  Y.— Conroy  v.  Polstein,  150 
App.  Div.  832,  135  N.  Y.  Supp.  419 
(where  the  mortgagor  is  in  default) ; 
Fletcher  v.  Krupp,  35  App.  Div.  586, 
55  N.  Y.  Supp.  146,  after  service  of 
summons  by  publication. 

[a]    Where  an  undertaking    is    re- 


quired as  a  condition  to  the  granting 
of  an  ex  parte  application,  it  should 
run  in  favor  of  each  defendant  and 
be  in  such  form  that  each  would  have 
a  cause  of  action  on  it  if  he  is  dam- 
aged by  the  appointment.  Title  Ins.  & 
Tr.  Co.  V.  California  Dev.  Co.,  164  Cal 
58,  127  Pae.  502. 

22.  Hawkius  v.  Maxwell,  156  App. 
Div.   31,  140   N.  Y.  Supp.   909. 

23.  See  generally  the  title  ''Re- 
ceivers. ' ' 

[a]  Judge  may  make  the  appoint- 
ment in  his  chambers  in  some  states. 
Morris  v.  Linton,  62  Neb.  731,  87  N.  W 
958.  ' 

[b]  Appointment  by  register  is  au- 
thorized in  some  states.  Myer  v. 
Thomas,  131  Ala.  Ill,  30  So.  89." 

24.  State  v.  Egan,  62  Minn.  280,  64 
N.  W.  813,  it  should  be  received  only 
in   exceptional   cases. 

25.  Beecher  v.  Marquette  &  Pac. 
Rolling  Mill  Co.,  40  Mich.  307. 

[a]  Conflicting  claims  of  different 
mortgagees  to  the  rent  cannot  be  deter- 
mined. Putnam  v.  Henderson,  Hull  & 
Co.,  49  App.  Div.  361,  63  N.  Y.  Supp. 
250.  ^^ 

26.  Stoffel  V.  Sellers,  142  Ind.  301, 
41  N.  E.  708;  Nash  v.  Meggett,  89  Wis. 
486,  61  N.   W.  283. 

27.  Standish  v.  Musgrove,  223  111. 
500,  79  N.  E.  161. 

28.  Standish  v.  Musgrove,  223  111. 
500,  79  N.  E.  161. 

29.  Roach  v.  Glos,  181  111.  440,  54 
N.  E.  1022;  Bogardus  V.  Moses,  181  111. 
554,  54  N.  E.  984;  Elgin  City  Banking 
Co.  V.  Hancock,  183  111.  App.  23;  How- 
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tlio  riijhts  of  a  junior  mortgagee  are  also  determined  by  the  judgment, 
i.ni  the  amount  due  him  is  not  obtained  at  the  foreclosure  sale,  or  paid, 
he  is  entitl'xl  to  the  rents  and  profits  of  the  mortgaged  premises  and  to 
the  continuation  of  the  receivership.^" 

r.  Injunctions.  —  An  injunctions^  will  issue,  pending  a  foreclosure 
action  whenever  necessary  to  preserve  the  property  and  prevent 
waste.s^  A  denial  of  the  allegations  upon  which  the  injunction  is 
souE-ht  must  be  unequivocal  and  unevasive.^^  On  the  hearing  of  an 
application  for  an  injunction  affidavits  may  be  read.^* 

s.  Trial.  —  (I.)  In  General.35  —  The  hearing  in  a  foreclosure  action 
must  take  place  in  open  court.^^  A  continuance  may  properly  be 
ordered,  after  an  order  foreclosing  a  senior  mortgage,  to  enable  issues 
to  be  framed  upon  which  the  respective  priorities  of  junior  encum- 
brances can  be  determined,^''  and  also  to  await  the  maturity  of  suc- 
ceeding installments  of  the  debt.^^  Where  the  default  of  a  defendant 
has  been  entered,  statutory  requirements  as  to  the  proof  to  be  made 
of  the  cause  of  action  sliould  be  carefully  followed. ^^  "Where  the  execu- 
tion of  the  note  and  mortgage  is  admitted,  the  defendant,  alleging 
fraud,  has  the  opening  and  closing  of  the  case  and  arguments.*"  If  a 
defendant  establishes  his  claim  that  he  is  a  prior  mortgagee  he  does 
not  thereby  btcome  entitled  to  conduct  and  control  the  further  pro- 
ceedings in  the  action,*^  bat  if  plaintiff  fails  to  prosecute  the  action, 
any  defendant  may  bring  it  to  trial.*^  The  action  can  not  be  tried  by 
a  judge  who  is  disqualified  by  reason  of  interest.*^ 


ard  V.  Tourbier,  98  Kan.  624,  160  Pac. 
1144. 

30.  Roach  v.  Glos,  181  111.  440,  54 
N.  E.   1022. 

31.  Enjoining  foreclosure  actions, 
see  supra,  III,  C,  'A,  h.  See  generally 
the  title  "Injunctions." 

32.  Henry  r.  Watson,  109  Ala.  335, 
19  So.  413;  Trustees  of  Episcopate 
Fund  V.  Matteson,  12  N.  Y.  St.  370. 
See   generally  the  title   "Waste." 

33.  Henry  v.  Watson,  109  Ala.  335, 
19   So.   413. 

34.  Henry  v.  Watson,  109  Ala.  335, 
19  So.  413. 

35.  See  generally  the  titles  "Hear- 
ing;" "Trial,"  and  the  cross-refer- 
ences there  found. 

36.  Shold  r.  Van  Treeck,  82  Neb. 
09,  117  N.  W.  113,  decree  entered  in 
hearing  at  chambers  is  void. 

fa]  Statutory  provisions  under 
which  trial  at  a  place  other  than  the 
conrthouse  may  bo  had,  must  be  strict- 
ly followed.  Armstrong  v.  Loveland, 
99  App.  Div.  28,  90  N.  Y.  Supp.  711,  15 
N.   Y.   Ann.   Cas.   292. 

37.  Lulcen  r.  Fickle,  42  Ind.  App. 
445,  84  N.  E.  561. 
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38.  Kilmer  -v.  Gallaher,  116  Iowa 
666,  88  N.  W.  959. 

39.  See  generally  14  Standard  Proc. 
857,   et   seq. 

[a]  Irregularity  in  this  respect 
renders  the  Judgment  voidable  but  not 
void.  Lauder  v.  Mcserole,  148  App. 
Div.   739,   133   N.  Y.  Supp.   340. 

Decrees  pro  coufesso,  see  6  Standard 
Proc.  762,  et  seq. 

40.  Elks  V.  Hemby,  160  N.  C.  20,  75 
S.   E.   854. 

As  to  opening  and  closing  generally, 
see   the   title    "Opening  and  Closing." 

41.  Coulston  r.  Coulston,  37  N.  J. 
Eq.   396. 

42.  Rowley  r.  Williams,  5  Wis.  151. 

43.  Sec  generally  16  Standard  Proc. 
646. 

[a]  The  fact  that  the  judge  drew 
the  mortgage,  at  a  time  when  he  was 
a  practicing  attorney,  does  not  dis- 
qualify him.  Morrissey  V.  Gray,  160 
Cal.   .390,  117  Pac.  438.' 

fb]  That  a  judge  formerly  had 
acted  as  attorney  in  obtaining  letters 
of  administration  on  an  estate  does  not 
disqualify  liim  from  trying  an  action 
to  foreclns'^  a  mortgage  against  the 
estate.  Morrissey  v.  Gray,  160  Cal. 
390,  117  Pac.  438". 
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(II.)  Subjects  of  Inquiry. —  (A.)  In  General  —  AH  matters  properly 
within  the  issues,  may  be  determined.**  A  eourt  of  equity  will  not 
ordinarily  determine  questions  as  to  the  title  to  the  premises.*^  Mat- 
ters which  have  become  res  ad  judicata  cannot  be  reexamined.*^  The 
priorities  of  the  conflicting  claims  of  the  parties  before  the  court  may 
be  determined.*^ 

(B.)  Paramount  Titles.  —  An  adverse  and  paramount  title  arising 
prior  to  the  action  cannot  be  litigated  in  a  foreclosure  proceeding.'*'^ 
The  general  rule,  however,  is  inapplicable  where  the  adverse  claim  of 
title  is  made  by  an  agent  of  one  of  the  parties,  or  any  person  occupy- 
ing a  fiduciary  relation,*^  or  is  claimed  to  have  been  acquired  fraudu- 
lently for  the  purpose  of  defeating  the  mortgage.°°    Tax  titles  cannot 


44.  Issues  and  proof,  in  general, 
see  supra.  III,  C,  3,  o. 

[a]  The  incidental  question  whether 
one  who  holds  legal  title  is  beneficially 
interested  or  merely  holds  as  trustee, 
may  be  determined.  Metropolitan  Trust 
Co.  V.  Columbus  S.  &  H.  E.  Co.,  93 
Fed.    689. 

45.  Hazeldine  v.  McVey,  67  N.  J. 
Eq.  275,  63  Atl.  165.  See  infra,  III, 
C,    3,    s,    (II),    (B).  _ 

46.  See  generally  the  title  "Res 
Judicata. ' ' 

[a]  A  decree  in  a  partition  suit 
among  the  devisees  of  a  deceased 
maker  of  a  trust  deed,  the  trustee  be- 
ing a  party  thereto,  and  a  finding 
made  that  the  lien  of  the  trust  deed 
was  valid,  is  a  final  adjudication  of 
the  validity  of  the  trust  deed.  Prus- 
sing  V.  Lancaster,  234  111.  462,  84  N. 
E.   1062. 

47.  N.  y. — Metropolitan  Tr.  Co.  V. 
Dolgeville  Elcc.  L.  &  P.  Co.,  34  Misc. 
354,  69  N.  Y.  Supp.  822.  S.  C— Nor- 
wood V.  Norwood,  36  S.  C.  331,  15  S. 
E.  382,  31  Am.  St.  Eep.  875.  Wash. 
Graham  v.  Smart,  42  Wash.  205,  84  Pac. 
824;  Johnson  v.  Irwin,  16  Wash.  652, 
48    Pac.    345. 

Settling  the  respective  interests  of 
the  parties,  in  the  decree,  see  infra, 
III,  C,  3,  t,  (III),  (D). 

48.  TJ.  S. — Grosscup  V.  German  Sav. 
&  L.  Soc,  162  Fed.  947.  Ala.— Boil- 
ing V.  Pace,  99  Ala.  607,  12  So.  796. 
Cal.— Cady  v.  Purser,  131  Cal.  552,  63 
Pac.  844,  82  Am.  St.  Rep.  391.  111. 
Chicago  Title  &  Trust  Co.  v.  Edens,  187 
111.  App.  238.  la. — Smith  v.  Redmond, 
134  Iowa  70,  108  N.  W.  461.  Mich. 
Summers  v.  Bromley,  28  Mich.  125. 
Minn. — Churchill  v.  Proctor,  31  Minn. 
129,  16  N.  W.  694.  Ore.— Gennes  v. 
Peterson,   54   Ore.    378,   103   Pac.    515. 

62 


Pa.— Orient  Bldg.  &  L.  Assn.  v.  Gould, 
239  Pa.  335,  86  Atl.  863  (same  rule 
applies  to  scire  facias  proceedings) ; 
Excelsior  Sav.  Fund  v.  Cochran,  220  Pa. 
634,  70  Atl.  432.  S.  0.— Wylie  v.  Lip- 
sey,  31  S.  C.  60^8,  9  S.  E.  1056.  Wash. 
Kizer  v.  Caufield,  17  Wash.  417,  49 
Pac.  1064;  California  Safe  Deposit  & 
Tr.  Co.  V.  Cheney  Elec,  etc.  Co.,  12 
Wash.  138,  40  Pac.  732. 

But  see  Brown  v.  Volkening-,  64  N. 
Y.   76.  ^' 

Adverse  claimants  as  proper  parties 
to  the  action,  see  supra.  III,  C,  3,  m, 
(HI),    (G). 

[a]  A  claim  of  adverse  possession 
made  in  the  answer  by  one  made  a 
party  defendant  as  heir  of  the  mort- 
gagor, cannot  be  adjudicated.  Equit- 
able Mortgage  Co.  v.  Finley,  133  Ala. 
575,  31  So.  985. 

[b]  Transfer  of  Case  to  Law 
Docket. — Where  a  claim  of  paramount 
title  is  made  by  the  answer,  the  com- 
plaint is  not  dismissed  but  the  case 
is  transferred  to  the  docket  for  the 
trial  of  actions  at  law.  Loan  &  Ex- 
change Bank  v.  Peterkin,  52  S.  C.  236, 
29  S.  E.  546,  68  Am.  St.  Rep.  900. 

[e]  If  the  parties,  without  objec- 
tion, actually  litigate  the  question  of 
the  paramount  character  of  the  title 
or  interest  claimed  by  the  defendant, 
they  cannot  thereafter  deny  the  power 
of  the  court  to  adjudicate  the  matter. 
Boiling  V.  Pace,  99  Ala.  607,  12  So. 
796. 

49.  Mendenhall  v.  Hall,  134  U.  S. 
559,  10  Sup.  Ct.  616,  33  L.  ed.  1012; 
Title  Ins.  &  Tr.  Co.  v.  California  Dev. 
Co.,  171  Cal.  173,  152  Pac.  542. 

50.  U.  S. — Appleton  Waterworks  Co. 
V.  Central  Tr.  Co.,  93  Fed.  286,  35  C. 
C.  A.  302.  Alaska.— Behrends  v.  Suth- 
erland, 4   Alaska  61.     Cal. — Title  Ins. 

Vol.  XIX 


978 


MORTGAGES 


be  passed  upon.^^  The  court  may,  however,  determine  whether  the 
adverse  claim  accrued  prior  to  the  interest  of  the  mortgagee,^-  and 
also  whether  the  claimant  is  estopped  from  asserting-  it  agtiinst  the 
plaintiff."  It  must,  of  necessity,  examine  into  the  nature  and  char- 
acter of  the  claim  asserted  far  enough  to  see  whether  there  is  prima 
facie  ground  for  its  assertion  f^  the  allegations  of  the  answer  in  this 
particular  are  not  controlling  but  the  allegations  of  the  bill  and  the 
testimony  ns  to  the  cliaractcr  of  the  claim  are  also  to  be  considered.^^ 

(ni.)  Reformation  and  Foreclosure.  —  Reformation  of  a  mortgage  to 
correct  a  mistake  or  misdescription,  as  a  preliminary  to  a  foreclosure, 
may  be  sought  in  the  action.^"  and  the  defendant  mortgagor  may  obtain 
a  reformation  even  where  the  action  is  brought  by  an  assignee  of  the 
mortgagee,"  unless  the  court  is  a  court  of  limited  equity  powers  and 
has  been  clothed  with  jurisdiction  only  to  foreclose  mortgages.'^^  Since 
partial  relief  may  be  awarded,  the  demand  for  either  the  reformation, 
or  the  foreclosure  of  the  mortgage,  may  be  abandoned  at  the  trial,=^ 
and  when  abandoned,  the  averments  of  the  complaint  in  respect  to  such 
matter  need  not  be  proved.''"  . 

(IV.)  References.— (A.)  In  General.gi  —  Whether  a  reference  of  is- 
sues made  by  the  pleadings  is  necessary  or  desirable  is  for  the  court  to 
determine  in  the  exercise  of  its  discretionary  power;  there  is  no  rule 
of  practice  which  requires  a  reference  to  be  ordered  in  foreclosure  pro- 
ceedings.''-   "Where  the  account  of  the  parties  is  complicated  and  con- 


&   Tr.   Co,  v.   California  Dev.   Co.,  171 
Cal.  173,  152  Pac.  542. 

51.  Pearson  v.  Helvenston,  50  Fla. 
590,  39  So.  695;  Chicago  Theological 
Seminary  v.  Gage,  103  111.  175. 

52.  Ala. — Boiling  v.  Pace,  99  Ala. 
607,  12  So.  796.  N.  J.— Compton  v. 
Foldmark,  82  N.  .J.  Eq.  112,  88  Atl.  174. 
N.  Y.— Metropolitan  Trust  Co.  v.  Dolge- 
viUe  Elec.  L.  &  P.  Co.,  34  Misc.  354, 
69  N.  Y.  Supp.  822.  Ore.— Gennes  v. 
Peterson,  54  Ore.  378,  103  Pac.  515. 

53.  United  States  Trust  Co.  v.  Pleas- 
ant Ave.  Realty  Co.j  167  App.  Div. 
762,  153   N.  Y.  Supp.   65. 

54.  Wells  r.  American  Mtg.  Co.,  109 
Ala.   430,  20  So.   136. 

55.  Wells  V.  American  Mtg.  Co.,  109 
Ala.  430,  20  So.  136;  Wilkinson  v. 
Green,  34  Mich.  221. 

56.  Cal. — Hutchinson  V.  Ainsworth, 
73  Cal.  452,  15  Pac.  82,  2  Am.  St.  Rep. 
823.  m. — Citizens'  Nat.  Bank  v.  Day- 
ton, 116  111.  257,  4  N.  E.  492.  La. 
Murphy  r.  Robinson,  50  La.  Ann.  213, 
23  So.  323.  Mo. — Mississippi  Valley 
Trust  Co.  V.  McDonald,  146  Mo.  467, 
48  S.  W.  483.  N.  Y.— Andrews  v.  Gil- 
lespie, 47  N.  Y.  487.  Tex.— Clark  v. 
Gregory.  87   Tex.   ^^'.\  27   S.    W.   56. 

[a]     The  correct  description  must  be 
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set  forth  in  the  complaint  and  the 
specific  relief  asked  for;  a  prayer  for 
general  relief  is  insufficient.  Murphy 
r.  Robinson,  50  La.  Ann.  213,  23  So. 
323. 

[b]  Reformation  of  the  name  of 
the  mortgagee  is  not  required  before 
foreclosure  by  his  assignee,  where  a 
mistake  in  the  name  inserted  in  the 
mortgage  is  shown.  Chamberlain  v. 
Bush,  17   Hawaii   119. 

Joinder  of  reformation  and  foreclos- 
ure, see  supra  III,  C,  3,  f. 

57.  Andrews  v.  Gillespie,  47  N.  Y. 
487. 

58.  Thomas  v.  Harmon,  122  N.  Y. 
84,  25  N.  E.  257. 

59.  Marx  v.  District  Grand  Lodge, 
157   Ala.    107,   47   So.    207. 

60.  Marx  v.  District  Grand  Lodge, 
157   Ala.   107,   47   So.   207. 

61.  See  generally  the  title   "Refer- 

6UC6S  * ' 

62."  Adams  v.  Fry,  29  Fla.  318,  10 
So.  559;  De  Groot  r.  Morwick  Const. 
Co.,  98  Misc.  374,  163  N.  Y.  Supp.  83. 
But  see  Beville  v.  Mcintosh,  41  Miss. 
516. 

fa]  A  decree  against  a  non-resident 
defendant,  who  has  not  been  person- 
ally  served,  is  only  authorized,  under 
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siderable  computation  is  required,  a  reference  should  be  made,*^^  al- 
though, if  the  computations  are  simple  and  easily  made  a  reference 
will  not  usually  be  ordered.*^"*  Where  the  main  point  in  issue  is  the 
determination  of  priorities  claimed  by  the  defendants,  a  reference 
should  not  be  ordered. ^^  Reference  may  be  ordered  to  determine  mat- 
ters arising  in  the  subsequent  proceedings  in  the  action.*'*'  A  reference 
should  not  be  ordered  until  all  the  issues  in  the  case  are  properly 
made  up.*'^  A  reference,  either  to  the  same  or  a  different  referee  may 
be  ordered  whenever  the  report  of  the  first  referee  is  not  accepted.*'^ 
Ordinarily,  a  person  interested  in  the  proceeding,  or  related  to  the 
parties,  should  not  be  appointed  a  referee.*'^ 

(B.)  Order  of  Eeference.  —  The  order  of  reference  should  be  made 
by  the  court,''"  and  should  contain  such  directions  as  are  required  by 
statute  or  rule  of  court,"  and  be  explicit  in  its  statement  of  the  mat- 
ters to  be  passed  upon  by  the  referee,''^ 

(C.)    Proceedings  Before  the  Eeferee —  Notice  of  the  time  and  place^^ 

68.  Fitchhurg  Steam  Engine  Co.  v. 
Potter,  211  111.   138,  71   N.  E.  933. 

[a]  New  proofs  must  be  taken  un- 
less the  i^arties  consent  that  the  tes- 
timony already  taken  may  be  consid- 
ered. Fitchburg  Steam  Engine  Co.  v. 
Potter,  211   111.   138,  71  N.   E.   933. 

69.  Purvis  V.  Frink,  57  Fla.  519,  49 
So.   1023. 

70.  Trower  v.  Bernard,  37  Fla.  226, 
20  So.   241,  and  not  by  counsel. 

[a]  Where  Made. — The  oraer  of  ref- 
erence is  an  order  "preparatory  to  the 
hearing"  of  a  cause  on  the  merits  and 
may  be  made  in  a  county  other  than 
that  in  which  the  land  is  situated,  and 
at  chambers.  Bank  of  Hampton  v. 
Fennell,  55  S.  C.  379,  33  S.  E.  485. 

71.  Ames  v.  Danzilo,  158  App.  Div. 
232,   143   N.   Y.   Supp.   75. 

[a]  Defects  in  the  order  will  be 
treated  as  irregularities  only  and  will 
not  invalidate  the  proceedings  taken. 
Brody,  Adler  &  Koch  Co.  v.  Hochstad- 
ler,  160  App.  Div.  310,  144  N.  Y.  Supp. 
631. 

[b]  A  nunc  pro  tunc  order  may  be 
filed  requiring  matters  omitted  from 
the  original  order  to  be  performed. 
Brody,  Adler  &  Koch  Co.  v.  Hochstad- 
ler,  160  App.  Div.  310,  144  N.  Y.  Supp. 
631. 

72.  McCrackan  v.  Valentine  's  Exrs., 
9   N.   Y.   42. 

fa]  Specific  directions  as  to  the 
manner  of  stating  an  account  need 
not  be  given  to  a  referee.  Lehman, 
Durr  &  Co.  v.  Comer,  89  Ala.  579,  8  So. 
241. 

73.  Putnam  v.  Morgan,  57  Fla.  503. 
48  So.  629.  ' 


some  authorities,  after  a  reference  to 
determine  the  truth  of  the  allegations 
of  the  complaint  as  to  such  defendant. 
Corning  V.  Baxter,  6  Paige  (N.  Y.) 
178. 

63.  111. — Garliek  V.  Mutual  Loan  & 
Bldg.  Assn.,  129  111.  App.  402.  Mich. 
McArthur  v.  Eobinson,  104  Mich.  540, 
62  N.  W,  713.  S.  C— Hampton  Bank 
V.  Fennell,  55  S.  C.  379,  33  S.  E.  485. 

64.  Marcole  v.  Hinnes  (N.  J.  Eq.), 
61  Atl.  975;  Latham  v.  Whitehurst,  69 
N.  C.  33. 

65.  Franklin  Soc.  For  Home  Build- 
ing &  Sav.  V.  Thornton,  85  N.  J.  Eq. 
37,  95  Atl.  374.  Compare  Metropolitan 
Trust  Co.  V.  Dolgeville  Elec.  L.  &  P. 
Co.,  34  Misc.  354,  69  N.  Y.  Supp.  822. 

66.  American  Securities  Co.  v.  Golds- 
berry,  69  Fla.  104,  67  So.  862;  Van 
Boskerck  v.  Hayward,  81  Misc.  370,  142 
N.  Y.  Supp.  412,  to  determine  the  meth- 
od in  which  a  foreclosure  sale  was  con- 
ducted. 

[a]  Reference  to  determine  order  in 
which  lots  owned  by  different  defend- 
ants should  be  sold,  is  proper.  Bard 
V.  Steele,  3  How.  Pr.   (N.  Y.)    110. 

[b]  After  a  foreclosure  sale  a  refer- 
ence may  be  had  to  determine  how 
much  remains  due  on  the  decree.  Per- 
due V.  Brooks,  95  Ala.  611,  11  So.  282. 

67.  Sarasota  Ice,  Fish  &  P.  Co.  v. 
Lyle   &  Co.,  53   Fla.   1069,  43   So.   602. 

[a]  Failure  to  enter  the  default  of 
certain  defendants  before  proceedings 
before  a  master  took  place,  does  not 
invalidate  such  proceedings.  Chicago 
City  Bank  &■  Trust  Co.  V.  Bremer,  189 
111.  App.  258. 
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of  the  hearing  before  the  referee  must  be  given;  but  the  referee  may 
properly  proceed  with  the  hearing  in  the  absence  of  the  attorney  for 
one  of  the  parties.'*  The  requirements  of  any  statute  or  rule  of  court 
regulating  the  proceedings  on  a  reference,  must  be  strictly  observed J^ 

(D.)  Report  OF  REFf,REE.— (1.)  In  General.  —  The  referee's  report 
should  be  prepared  by  himself.'"  The  report  should  show  the  basis 
for  the  finding  made  so  that  the  court  may  see  the  correctness  of  his 
conclusions."    The  report  may  be  set  aside  in  a  proper  case.^^ 

(2.)    Exceptions The  exceptions  to  a  referee's  report  should  point 

out  the  grounds  of  exception  with  reasonable  certainty.'^^  A  defend- 
ant who  is  in  default  will  not  be  allowed  to  interpose  objections  to  a 
referee's  report.^-  On  the  hearing  of  exceptions  to  the  report  further 
evidence  should  not  ordinarily  be  admitted.**^ 

(V.)  Dismissal  and  Discontinuance.s-  —  A  dismissal  of  the  action  when 
warranted  by  the  circumstances,  should  be  ordered.**^  A  junior  mort- 
gagee who  as  a  defendant  tenders  the  full  amount  due  on  the  mort- 
gage to  the  plaintiff,  is  entitled  to  an  assignment  of  the  mortgage,^* 
and  a  discontinuance  of  the  action.^''  This  relief  may  be  obtained  by 
motion,*"^  notice  of  which  need  not  be  served  upon  other  defendants.^^ 

(VI.)  Trial  by  Jury. —  A  foreclosure  suit  is  an  equitable  proceeding 
and  the  issues  joined  are  triable  by  the  court  and  not  by  a  jury,^^  even 


[a]  In  the  absence  of  a  statute  or 
rule  of  court  a  party  who  has  entered 
his  ajipearanee  in  the  case  is  required 
to  take  notice  of  all  subsequent  ac- 
tions in  the  case.  Domestic  Bldjj. 
Assn.  V.  Nelson,  172  111.  386,  50  N.  E. 
194. 

74.  Putnam  v.  Morgan,  57  Fla.  503, 
48   So.   629. 

75.  Smith  v.  Warringer,  41  Misc.  94, 
83  N.  Y.  Supp.  655. 

[a]  Proof  of  heirship  of  infant  de- 
fendants who  have  appeared  by  their 
guardian  ad  litem,  is  unnecessary. 
Franklin  v.  Di  Cleniente,  123  App.  IMv. 
664,  IDS  N.  Y.   Supp.   123. 

76.  Fitchburg  Steam  Engine  Co.  v. 
Potter,   211    111.   13S,  71    N.  E.   933. 

[a]  A  report  prepared  by  the  at- 
torney for  one  of  the  parties,  and 
adopted  by  the  master,  will  be  sup- 
pressed. Fitchburg  Steam  Engine  Co. 
V.  Potter,  211   111.  138,  71   N.  E.  933. 

77.  Fla.— Adams  f.  Frv,  29  Fla.  318, 
10  So.  559.  N.  J.— Schenck  v.  Sodam 
(N.  .1.  Eq.),  51  Atl.  492.  S.  C— Walker 
V.    Walker.    17   S.    C.    329. 

78.  Killops  V.  Stephens,  66  Wis.  571, 
29  N.  W.  :U)n. 

[a]  Report  not  in  compliance  with 
the  order  of  reference  may  be  set  aside 
by  the  court  of  its  own  motion  and 
another  reference  ordered.  Richard- 
son  V.    Horton,    139   Ala.   350,    35    So. 
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1006;  Connor  v.  Edwards,  36  S.  C.  563, 
15  S.  E.  706. 

[b]  An  indefinite  and  uncertain  re- 
port mav  be  set  aside.  Walker  v.  Hal- 
Ictt,  1  Ala.  379. 

79.  Thornton  V.  Commonwealth  Loan 
&  B.  Assn.,  181  111.  456,  54  N.  E.  1037. 

80.  Johnson  v.  Masters,  49  S.  C.  525, 
27  S.   E.  474. 

81.  Chicago  Title  &  Trust  Co.  v. 
Edens,   187   111.   App.   238. 

82.  See  generally  the  title  "Dis- 
missal, Discontinuance  and  Nonsuit. ' ' 

83.  Mcr.-ed  Bnnk  r.  I'rice,  145  Cal. 
436,  78  Pac.  949  (for  want  of  ])rosecu- 
tion);  Iloppin  v.  Doty,  22  Wis.  621, 
dismissal  as  to  persons  who  are  not 
necessary  parties  ])roper. 

fa]  Where  further  prosecution  of 
the  action  is  needless,  it  will  be  dis- 
missed. Williams  r.  Williams,  117  Wis. 
125,  94  N.  W.  25. 

84.  Twombly  v.  Cassidy,  82  N.  Y. 
155. 

85.  Simonson  v.  Lauck,  105  App. 
Div.   82,  93   N.  Y.  Supp.  965. 

86.  Twombly  r.  Cassidy,  82  N.  Y. 
155;  Howard  r.  Robbins,  67  App.  Div. 
245,  73  N.  Y.  Supp.  172. 

87.  Twombly  r.  Cassidy,  82  N.  Y 
155;  Simonson  V.  Lauck,  105  App.  Div. 
82,  93  N.  Y.  Supp.  965. 

88.  Colo.— Neil<irk  f.  Boulder  Nat. 
Bank,  53  Colo.  350,  127  Pac.  137.  Ind. 
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though  a  personal,  deficiency  judgment  is  sought,*^  The  court  may, 
however,  in  its  discretion,  submit  such  issues  as  it  may  desire  to  a  jury 
for  an  advisory  verdict.^"  Where  foreclosure  is  regarded  as  legal  in 
its  nature,  a  jury  may  be  employed,  if  the  issues  made  require  it.^^ 
Where  the  defense  consists  of  facts  growing  out  of  the  cause  of  action 
which  is  equitable  in  its  nature  and  the  facts  are  so  interwoven  with 
the  cause  of  action  as  to  be  inseparable  from  it,  the  defense  partakes 
of  the  nature  of  the  cause  of  action  and  is  equitable  and  not  triable  by 
jury,  as  a  matter  of  right.^^'  But  it  has  been  held  that  if  a  counter- 
claim raising  legal  issues  has  been  interposed,  the  defendant  is  entitled 
to  a  jury  trial  of  such  issues."^ 

(VII.)  Consolidation  of  Actions.94  —  Foreclosure  actions  against  the 
same  property,  brought  by  different  mortgagees  may  properly  be  con- 
solidated for  trial.''^  Actions  to  foreclose  a  mortgage  and  to  enforce  a 
lien  of  another  description  on  the  same  property  may  also  be  consoli- 
dated.'**^  Foreclosure  actions  involving  different  property  will  not  be 
consolidated  although  the  parties  are  the  same.^^ 

(VIII.)    Findings. —  Findings  should  be  made  by  the  court,  in  accord- 


Brighton  V.  White,  128  Ind.  320,  27  N. 
E.  620.  Kan. — Morgan  V.  Field,  35 
Kan.   162,  10  Pac.  448. 

Compare  May  v.  Taylor,  22  Tex.  348. 
See  16  Standard  Proc.  899. 

89.  Carroll  c.  Deimel,  95  N.  Y.  252. 
See  16  Standard  Proc.  899. 

90.  Oal. — La  Societe  Fl-ancaise  v. 
Selheimer,  57  Cal.  623.  Idaho.— Mon- 
tandon  17.  Wingert,  5  Idaho  185,  47 
Pac.  814.  Mont.— Clark  v.  Nichols,  d 
Mont.  372.  N.  Y.— Carroll  r.  Deimel, 
95  N.  Y.  252.  OMo. — Fleming  (;.  Flem- 
ing, 9  Ohio  Dec.  (Reprint)  382.  Utah. 
Escamilla  v.  Pingree,  44  Utah  421,  141 
Pac.  103,  L.  R.  A.  1915B,  475.  Wash. 
Wheeler  v.  Ralph,  4  Wash.  617,  30  Pac. 
709. 

See   14   Standard  Proc.   526,   et   seq. 

91.  Ray  v.  Atlanta  Banking  Co., 
110   Ga.   30.5,  35   S.   E.  117. 

[a]  If  no  appearance  is  made  by  the 
defendant,  a  jury  is  not  required.  Lind- 
sey  r.  Porter,'  140  Ga.  249,  78  S.  E.  848. 

[b]  Construing  Velrdiqt. — An  un- 
certain description  of  the  land  found 
by  the  verdict  to  be  subject  to  the 
lien  of  the  mortgage,  will  be  construed 
so  as  to  cover  the  land  described  in  the 
complaint.  Burns  v.  Haile,  112  Ga. 
721,  38   S.  E.   76. 

92.  Cal.— Downing  v.  Le  Du,  82  Cal. 
471,  23  Pac.  202,  issue  of  want  of  con- 
sideration, la. — Bennett  Sav.  Bank  v. 
Smith,  171  Towa  405,  152  N.  W.  717; 
Leach  v.  Kundson,  97  Iowa  643,  66  N. 
W.    913.      N.    Y.— Knickerbocker    Life 


Ins.  Co.  V.  Nelson,  8  Hun  21.  Okla. 
Echols  V.  Reeburgh,  181  Pac.  1065.  S.  C. 
Welborn  v.  Cobb,  92  S.  C.  384,  75  S.  E. 
691.  But  see  Holliday  v.  Hughes,  54 
S.  C.  Wo,  31  S.  E.  867. 

[a]  Defense  of  want  of  mental  com- 
petency on  the  part  of  the  mortgagor 
is  not  triable  by  a  jury  as  a  matter 
of  right.  Brown  v.  Miner,  128  111.  148, 
21  N.  E.  223;  Echols  V.  Reeburgh 
(Okla.),  161   Pac.   1065. 

93.  Herb  v.  Metropolitan  Hospital 
&  Dispensary,  80  App.  Div.  145,  80  N. 
Y.  Supp.  552,  12  N.  Y.  Ann.  Cas.  415. 
Contra,  McLaurin  v.  Hodges,  43  S.  C. 
187,  20  S.  E.  991. 

94.  See  generally  the  title  "Con- 
solidation of  Actions." 

95.  111. — Springer  v.  Kroeschell,  161 
111.  358,  43  N.  E.  1084;  Chicago  Title 
&  Trust  Co.  v.  Chapman,  132  111.  App. 
55.  Kan. — Van  Laer  -v.  Kansas  Trip- 
hammer Brick  Works.  56  Kan.  545,  43 
Pac.  1134.  Ky.— Davis  r.  J.  I.  Case 
Threshing  Mach.  Co.,  26  Ky.  L.  Rep. 
235,  80  S.  W.  1145.  Minn.— Miller  v. 
Condit,  52  Minn.  455,  55  N.  W.  47. 
N.  H.— Benton  v.  Barnet,  59  N.  H.  249. 
Tex. — Johnston  v.  Luling  Mfg.  Co. 
(Tex.   Civ.   App.),  24  S.    W.  996. 

96.  Leslie  v.  Elliott,  26  Tex.  Civ. 
App.  578,  64  S.  W.  1037;  Peterson  v. 
Dillon,  27  Wash.  78,  67  Pac.  397. 

97.  Wooster  v.  Case,  58  Hun  605, 
12  N.  Y.  Supp.  769,  34  N.  Y.  St.  577; 
Kipp  V.  Delamater,  58  How.  Pr.  (N. 
Y.)    183. 
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anee  with  the  rnlos  else-\vhere  discussed,®^  even  though  special  issues 
have  been  submitted  to  a  jury."^  No  finding  of  a  fact  admitted  by 
the  pleadings  is  required.^  A  general  finding  that  all  of  the  allega- 
tions of  the  complaint  are  true,  is  sufficient.-  If  the  total  amount  due 
is  found,  the  amount  due  on  each  note  involved  need  not  be  stated.^ 
A  copy  of  the  mortgage  is  properly  set  out  in  the  findings."*  No  find- 
ing that  the  attorney  fee  claimed  is  reasonable  in  amount,  is  required.^ 
A  finding  that  a  payment  was  made  on  a  note  within  the  period  of 
limitations  is  a  finding  that  the  action  was  not  barred. "^ 

(IX.)  New  Trial. — A  new  trial  will  be  granted  in  a  foreclosure 
actioT.  upon  tlic  grounds  applicable  to  other  classes  of  action. '^  Ques- 
tions not  raised  at  the  trial  cannot  be  made  the  basis  for  a  new  trial. ^ 

t.  Juflginent  or  Decree. —  (I.)  In  General.^  —  A  judgment  of  fore- 
closure is  a  judgment  in  rem,"  though  not  in  the  full  sense  of  that 
term,  since  the  rights  of  persons  interested  who  were  not  made  parties 
to  the  action,  will  not  be  cut  off  by  the  judgment."  And  no  personal 
judgment  should  be  rendered/^  except  as  to  persons  who  were  person- 
ally liable  on  the  note  or  who  have  since  assumed  such  a  liability  and 
who  are  before  the  court. ^^     If  in  addition  to  the  judgment  of  fore- 


98.  See  generally  the  title  "Find- 
ings and  Conclusions." 

[  a  ]  A  finding  should  not  be  refused 
on  the  jiround  that  the  matter  was  not 
■within  the  issues,  where  the  trial  tooK 
place  upon  the  theory  that  it  was  with- 
in the  issues.  White  v.  Eovall,  121 
App.  Div.   12,  105  N.  Y.   Supp.   624. 

[b]  Facts  omitted  from  special  find- 
ings cannot  be  supplied  by  reference 
to  the  pleadings.  Green  v.  McCord,  30 
Ind.   App.   470,   66   N.   E.   494. 

[c]  May  be  part  of  the  decree, 
though  properly  they  should  be  made 
separately  and  marked  as  such.  Locke 
V.  Klunkcr,  123  Cal.  231,  55  Pac.  993. 
And  se3  McKelvey  v.  Wagv,  157  Cal. 
406,   108  Pac.   268. 

fd]  In  a  federal  equity  suit  no 
findings  of  fact  are  made.  Whitney  v. 
Whitney  Elevator  &  Warehouse  Co., 
180  Fed.  187. 

99.  Au.stin  v.   Austin,  45   Wis.  523. 

1.  Patten  v.  Pepper  Hotel  Co.,  15b 
Cal.  460,  96  Pac.  296. 

[a]  A  finding  contrary  to  a  mate- 
rial allegation,  not  denied  by  the  an- 
swer will  be  disregarded.  Plibernia 
Sav.  &  L.  Soc.  f.  Dickinson,  167  Cal. 
616,   140   Pac.   265. 

2.  McKelvey  r.  Wagy,  157  Cal.  406, 
108  Pac.  268. 

3.  Wonke  r.  Hall,  17  S.  D.  305,  96 
N.  W.  103. 

4.  Leader  Pub.  Co.  v.  Grant  Tr.  & 
Sav.  Co.,  182  Tnd.  651,  108  N.  E.  121 
(it    is    an    ultimate    fact);    Brunson    V. 
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Henry,  152  Tnd.  310,  52  N.  E.  407. 

5.  McNamara  r.  Oakland  Bldg.  &  L. 
Assn.,  131  Cal.  836,  63  Pac.  670. 

I  a]  A  finding  that  the  mortgagor 
executed  the  mortgage,  which  contained 
a  jH'ovision  for  attorney's  fees,  is 
efjuivalent  to  a  finding  that  he  agreed 
to  pay  a  reasonable  attorney's  fee. 
McNainara  v.  Oakland  Bldg.  &  L. 
Assn.,   131   Cal.  336,  63  Pac.  670. 

6.  Wenke  ;•.  Hall,  17  S.  D.  305,  96 
X.   W.  103. 

7.  See  generally  the  title  "New 
Trial." 

As  to  rehearing  in  equity,  see  the 
title   "Rehearing." 

8.  Piper  r.  Force,  91    Ind.  373. 

9.  See     generally     the    titles     "De- 


crees;' 


'  Judgments. ' ' 


10.  Crawford  r.  Nimmons,  180  111. 
143,  54  N.  E.  209;  Williams  r.  Ives,  49 
111.  512,  where  the  proceeding  was  by 
scire  facias. 

Nature  of  a  foreclosure  action,  see 
snprci.  III,  0,  3,  a. 

As  to  judgments  in  rem,  see  the 
title  "Proceedings  in  Rem." 

11.  Schwab  r.  Smuggler-Union  Min. 
Co.,  174  Fed.  305,  98  c!  C.  A.  100. 

Effect  of  the  judgment  on  persons 
not  parties,  see  infra,  III,  C,  3,  t,  (V), 
(D).    (2). 

12.  Shaffner  v.  Appleman,  170  111. 
281,  48  N.  E.  978;  Snell  v.  Stanlev,  58 
111.  31. 

13.  See  supra  III,  B;  and  infra, 
III,  D. 
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^closure  a  personal  judgment  is  erroneously  rendered,  the  judgment  will 
nevertheless  be  treated  as  void  only  to  the  extent  of  the  personal  judg- 
ment/* A  decree  in  a  foreclosure  suit,  declaring  a  certain  amount  to 
be  due,  ordering  it  paid,  and  directing  a  sale  of  the  mortgaged  prem- 
ises if  it  is  not  paid,  is  not  considered  to  be  a  money  judgment,'^  the 
order  to  pay  being  treated  as  merely  conferring  the  option  to  pay,  and 
the  judgment  as  alternative  in  form.^^'" 

(11.^  Final  Character. —  A  judgment  foreclosing  a  mortgage  and  ord- 
ering a  sale  of  the  mortgaged  premises  is  a  final  judgment, ^^  although 
the  subsequent  entry  of  a  deficiency  judgment  is  provided  for,^^  and 
even  though  the  master  making  the  sale  is  ordered  to  make  a  report 
thereof  and  bring  the  proceeds  into  court  to  await  the  further  orders 
of  the  court. ^^  But  a  judgment,  which  although  determining  the 
validity'  of  the  mortgage,  continues  the  case  until  the  coming  in  of  a 
master's  report,  without  directing  a  sale,  is  interlocutory  in  char- 
acter.-" And  in  so  far  as  the  decree  contains,  directions  as  to  the 
manner  of  its  execution  it  is  not  final  in  character.^^  A  decree  of  strict 
foreclosure  is  final  in  character.^- 

(III.)    Eelief  To  Be  Granted.  —  (A.)    In  General Only     such     relief 


14.  U.  S. — Eckerson  v.  Tanney,  235 
Fed.  415.  la. — Mahaska  County  r.  Ben- 
nett, 150  Iowa  216,  129  N.  W.  838.  Mo. 
State  V.  Evans,  176  Mo.  310,  75  S.  W. 
914.  Wis. — Boynton  v.  Sisson,  56  Wis. 
401,  14  N.  W.  373. 

And  see  infra,  III,  D,  2. 

15|.  Brevard  Naval  'Stores  Co',  v. 
Commercial  Bank,  67  Fla.  281,  64  So. 
943;  Coe  v.  Finlayson,  41  Fla.  169,  29 
So.  704  (within  the  meaning  of  that 
term  as  used  in  the  statute  of  limita- 
tions);  Kirby  r.  Eunals,  140  111.  289, 
29  N.  E.  697;  Glover  v.  Benjamin,  73 
111.  42;  Gochenour  v.  Mowrv,  33  111. 
331. 

16.  Crawford  v.  Nimmons,  180  lU. 
143,  54  N.   E.   209. 

17.  May  v.  Ball,  108  Ky.  180,  56  S. 
W.  7;  Morris  v.  Morange,  38  N.  Y.  172, 
4   Abb.    Pr.    (N.    S.)    447. 

Judgments  which  are  appealable  as 
final  judgments,  see  infra,  III,  C,  3,  t, 
(VII),    (B). 

18.  Morris  v.  Morange,  38  N.  Y.  172, 
4  Abb.  Pr.   (N.  S.)   447. 

19.  Kirby  v.  Eunals,  140  111.  289,  29 
N.  E.  697;  Hicks  v.  Elwell,  129  111. 
App.   561. 

[a]  "A  decree  is  not  the  less  final 
in  its  nature  because  some  future  ord- 
ers of  the  court  may  possibly  become 
necessary  to  carry  such  final  decree 
into  effect.  The  usual  decree  in  mort- 
gage cases,  for  the  sale  of  the  prop- 
erty and  the  distribution  of  the  fund 


among  the  parties  and  finally  disposing 
of  the  question  of  cosis,  is  a  final  de- 
cree as  between  the  complainant  and 
the  defendants  and  is  constantly  en- 
rolled as  such;  although  the  master's 
report  of  the  sale  and  distribution 
may  be  excepted  to  if  it  is  erroneous, 
and  it  may  require  a  subsequent  order 
of  the  court  to  dispose  of  the  ques- 
tions which  may  thus  arise."  Mills 
V.  Hoag,  7  Paige  (N.  Y.)  18,  31  Am. 
Dec.  271. 

20.  Burlington,  C.  E.  &  N.  Ey.  Co. 
V.  Simmons,  123  U.  S.  52,  8  Sup.  Ct. 
58,  31  L.  ed.  73. 

21.  Eoyal  Trust  Co.  v.  Washburn, 
B.  &  I.  E.  E.  Co.,  113  Fed.  531. 

[a]  Nature  of  the  Decree  Stated. 
"A  decree  of  foreclosure  is,  in  a  sense 
a  final  decree,  adjudging  the  rights  of 
the  parties  as  between  themselves,  but 
a  decree  of  foreclosure  is  something 
more  than  that.  It  is  not  only  a  de- 
cree adjudging  those  rights  but  is  ?lso 
a  sort  of  equitable  execution,  providing 
the  manner  in  which  the  decree  shall 
be  enforced,  and  for  the  assertion  of 
the  rights  declared;  and  the  provisions 
of  a  foreclosure  decree  with  respect 
to  the  manner  and  the  terms  of  the 
sale  are  part  of  the  terms  of  the  execu- 
tion of  the  decree,  and  not  of  the  de- 
cree, so  far  as  adjudging  the  rights  of 
the  parties."  Eoval  Tr.  Co.  r.  Wash- 
burn, B.  &  I.  E.  Ey.  Co.,  113  Fed.  531. 

22.  Ellis  V.  Leek,  127  111.  60,  20  N. 
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mny  be  awarded  by  the  decree  as  is  justified  by  the  facts  pleaded," 
and  is  within  the  jurisdiction  of  the  court  r*  but  in  so  far  as  it  is  pos- 
sible to  do  so,  the'  court  will  fully  adjudicate  all  the  matters  in  issue 
bet\veen  the  parties.^^  If  for  some  sufficient  reason,  foreclosure  of  the 
mortjrage  is  denied,  the  plaintiff  may  nevertheless  be  given  a  judgment 
for  tile  amount  of  the  mortgage  debt  or  s-uch  portion  thereof  as  is  due 
and  payaljle,-"^  or  may  be  granted  any  other  appropriate  relief."  If 
the  debt  secured  is  valid,  the  fact  that  the  note  evidencing  th©  debt 
cannot  be  enforced  does  not  prevent  the  court  from  ordering  a  fore- 
closure of  the  mortgage.-^  The  right  to  judgment  is  not  limited  to  the 
facts  as  they  existed  at  the  commencement  of  the  action  but  the  relief 
to  be  administered  is  such  as  the  nature  of  the  case  and  the  facts  as 
they  exist  at  the  close  of  the  case,  demand.^^ 


E.  218,  3  L.  R.  A.  259;  Moulton  v.  Cor- 
nish, 138  N.  Y.  133,  33  N.  E.  842,  20 
L.   R.   A.   370. 

23.  Ala. — Equitable  Mtg.  Co.  v.  Fin- 
lev,  133  Ala.  575,  31  So.  985.  Cal. 
Johnson  v.  Polhemus,  99  Cal.  240,  33 
Pae.  90S;  San  Francisco  Sav.  Union  v. 
Myers,  76  Cal.  624,  18  Pac.  686.  111. 
Monarch  Brew.  Co.  v.  Wolford,  179  111. 
252,  53  N.  E.  583.  Mo.— Rumsey  v. 
People's  Ry.  Co.,  144  Mo.  175,  46  S.  W. 
144. 

See  Schneider  t\  Malil,  S4  App.  Div. 
1,  82  N.  Y.  Supp.  27;  Williams  r.  Will- 
iams, 117   Wis.   125,   94   N.   W.   25. 

[a]  "The  complainant  in  the  orig- 
inal bill  cannot  have  the  affirmative 
relief  granted  it  by  virtue  of  anything 
contained  in  the  cross-bills,  or  upon  its 
answer  thereto,  or  against  parties  not 
defendant  to  its  original  bill,  or  in  re- 
sy)eet  of  property  in  regard  to  which 
no  relief  is  sought  by  its  bill."  Roby 
V.  Calumet  &  Chicago  Canal  &  Dock  Co., 
137  111.   2S9,  27   X.  E.   72. 

[b]  Proof  without  averment  is  not 
the  foundation  for  any  relief  in  the 
decree.  EquitaV^le  Mtg.  Co.  v.  Finlev, 
133  Ala.  575,  31  So.  985;  Bradshaw  V. 
Van  Valhenburg,  97  Tenn.  316,  37  S. 
W.  88.     And  see  .tvpra,  TIT,  C,  3,  o. 

24.  As  to  jurisdiction  of  the  courts, 
see  fsnpra,  TIT,  C,  3,  j. 

[al  A  court  of  limited  jurisdiction 
which  is  given  power  to  foreclose  mort- 
gages but  has  no  general  jurisdiction 
in  equity,  cannot  pass  upon  the  valid- 
ity of  an  assignment  of  the  mortgage 
and  set  it  aside.  Tonges  r.  Vanderveer 
Canarsee  Imp.  Svnd.,  148  N.  Y.  Supp. 
748. 

25.  See  the  cases  cited  i»fra  this 
note. 

[a]     An   accounting  by   the   parties 
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will  be  ordered  where  this  is  necessary. 
Paul   v.  Land,  15  Ore.  442,   17  Pac.  81. 

[b]  A  satisfaction  of  the  mortgage 
which  was  secured  by  fraud,  may  be 
cancelled  and  foreclosure  ordered. 
Chester  r.  Hill,  66  Cal.  4  80,  6  Pac.  132. 

[c]  Where  foreclosure  is  sought  by 
a  cross-petition  to  an  action  for  a  ref- 
ormation of  the  mortgage,  both  ref- 
ormation and  foreclosure  may  be  de- 
creed. Manatt  v.  Starr,  72  Iowa  677, 
;)4    N.    W.    784. 

26.  Idaho. — Jaeckel  v.  Pease,  6 
Idaho  131,  53  Pac.  399.  Minn.— Louis- 
ville Banking  Co.  r.  Blake,  70  Minn. 
252,  73  N.  W.  155.  W.  Va.— Linn  v. 
Collins,   87   S.  E.  934. 

And  see  iiifra,  Til,  D,  2.  But  see 
Denny  v.  MeCown,  34  Ore.  47,  54  Pae. 
952,  where  the  basis  of  equity  juris- 
diction fails  (the  foreclosure  of  a  deed 
as  a  mortgage),  the  court  has  no  power 
to  render  judgment  for  the  debt  as  to 
which  there  is  an  adequate  remedy  at 
law. 

27.  Romanoff  L.  &  Min.  Co.  V.  Cam- 
eron, 137  Ala.  214,  33  So.  864. 

[al  A  vendor's  lien  may  be  de- 
clared, under  a  prayer  for  general  re- 
lief, although  the  mortgage  claimed 
to  exist  was  found  to  be  invnlid.  Rom- 
anoff L.  &  Min.  Co.  V.  Cameron,  137 
Ala.   214,   33   So.   864. 

28.  Bobb  V.  Tavlor  (Mo.),  184  S. 
W.  1028. 

29.  Sherman  r.  Foster,  158  N.  Y. 
587,  53   N.    K.   50  1. 

[a]  Relief  under  a  third  mortgage 
not  due  when  the  action  was  com- 
menced may  be  awarded,  if  the  prior 
mortgages  were  due  at  that  time.  Sher- 
mnn  v.  Foster,  158  N.  Y.  587,  53  N.  E, 
504. 
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(B.)  Limitations  by  the  Prayer — The  prayer  does  not  strictly  limit 
the  relief  wliich  may  he  granted,  and  any  judgment  called  for  by  the 
pleadings  and  proof  may  be  rendered.^°  Under  a  general  prayer  for 
relief,  any  relief  necessary  to  work  justice  between  the  parties  will 
ordinarily  be  given, ^^  even  though  the  relief  prayed  for  specifically 
cannot  be  granted,'^  as  long  as  it  is  not  inconsistent  with  that  relief 
which  was  specifically  sought.^^  As  against  defendants  in  default  no 
relief  greater  than  that  demanded  in  the  complaint  can  be  granted,^* 
and  a  general  prayer  for  relief  cannot  enlarge  the  power  of  the  court.^^ 

(C.)  Strict  Foreclosuke. — While  the  right  to  order  a  strict  fore- 
closure exists  in  some  jurisdictions,^*^  it  is  only  in  rare  instances  that 
this  practice  is  now  adopted.^^  A  decree  of  strict  foreclosure  need  only 
declare  that  if  payment  of  the  amount  due  is  not  made  by  a  date 
specified  therein,  the  mortgagor  shall  thereafter  be  debarred  and  fore- 
closed of  the  equity  of  redemption  in  the  mortgaged  premises.^^    The 


Bight  to  file  supplemental  pleadings, 
see   supra,  III,   C,   3,  n,    (VIII.) 

30.  Bay  View  Land  Co.  v.  Myers, 
62  Minn.  265,  64  N.  W.  816;  Bradburn 
r.  Roberts,  148  N.  C.  214,  61  S.  E.  617; 
Slaton  V.  Webb,  137  N.  C.  35,  49  S.  E. 
55.     See  sjenerally  the  title  "Prayer." 

[a]  Relief  prayed  for  in  the  original 
complaint  is  not  necessarily  the  limit 
of  the  relief  which  can  be  granted, 
for  "the  complaint  is  still  subject  to 
amendment,  and  it  is  also  possible  that 
the  defendant,  by  answering,  may  en- 
large the  scope  of  the  relief  to  any 
extent  'consistent  with  the  case  made 
by  the  complaint  and  embraced  with- 
in the  issue.'  "  Cassinella  v.  Allen, 
168   Cal.   677,   144   Pac.   746. 

[b]  A  sale  of  the  premises  may  be 
ordered  where  a  deed  is  held  to  be 
in  effect  a  mortgage,  although  no  sale 
is  prayed  for.  Bradburn  v.  Eoberts, 
148  N.  C.  214,  61  S.  E.  617. 

81.  Romanoff  L.  &  Min.  Co.  V.  Cam- 
eron, 137  Ala.  214,  33  So.  864;  McKel- 
vey  V.  Wagy,  157  Cal.  406,  108  Pac. 
268  (taxes  and  costs  may  be  recovered 
under  a  general  prayer) ;  Johnson  v. 
Polhemus,^99  Cal.  240,  33  Pac.  908. 

S2.  Todd  V.  Interstate  Mtg.  &  Bond 
Co.,  196   Ala.   169,   71   So.  661. 

[a]  Where  strict  foreclosure  is 
prayed  an  order  for  a  foreclosure  sale 
of  the  premises  may  be  entered.  Lon- 
don &  San  I'rancisco  Bank  v.  Dexter 
Horton  &  Co.,  126  Fed.  593,  61  C.  C.  A. 
515.  And  see  Sage  IK  Central  R.  Co., 
99  U.  S.  334,  25  L.  ed.  394. 

[b]  Failure  of  a  junior  mortgagee 
to  have  a  senior  mortgage  declared 
void  does  not  prevent  him  from  obtain- 


ing a  foreclosure  of  his  junior  mort- 
gage. Hartman  v.  Moore,  79  Miss.  74, 
29  So.  820. 

33.  Ross  V.  Carroll,  33  S.  C.  202,  11 
S.  E.  760. 

34.  Cassinella  v.  Allen,  168  Cal.  677, 
144  Pac.  746;  Thrasher  v.  Moran,  146 
Cal.  683,  81  Pac.  32;  Security  L.  &  Tr. 
Co.  r.  Boston  &  S.  Riverside  Fruit  Co., 
126  Cal.  418,  58  Pac.  941,  59  Pac.  296; 
Jacobson  v.  Smith,  73  App.  Div.  412, 
77  N.  Y.  Supp.  49. 

Right  to  give  judgment  for  install- 
ments of  the  debt  falling  due  pending 
the  action,  see  infra,  III,  C,  3,  t,  (III), 
(L),    (3). 

[a]  A  judgment  granting  improper 
relief  is  irregular  but  not  void.  Naugh- 
ton  V.  Vion,  91  Hun  360,  36  N.  Y.  Supp. 
312,  70  N.  Y.  St.  776;  Ross  v.  Carroll, 
33   S.   C.   202,   11   S.   E.   760. 

[b]  No  averments  in  the  answers  of 
co-defendants,  seeking  affirmative  re- 
lief, can  enlarge  the  power  of  a  court 
as  to  the  judgment  to  be  given  against 
a  defaulting  defendant.  Staackc  V. 
Bell,  125  Cal.  309,  57  Pac.  1012. 

35.  Staaeke  v.  Bell,  125  Cal.  309,  57 
Pac.  1012. 

36.  See    supra,   III,    C,    3,    c,    (Til). 

37.  Moulton  v.  Cornish,  138  N.  Y. 
133,  33  N.  E.  842,  20  L.  R.  A.  370; 
Froidevaux  v.  Jordon,  64  W.  Va.  388, 
62  S.  E.  686,  131  Am.  St.  Rep.  911. 

38.  Ellis  V.  Leek,  127  111.  60,  20  N.  E. 
218,  3  L.  R.  A.  259.  See  Atkinson  v. 
Hall,   2  Bland    (Md.)    356  note. 

[a]  No  Sale  Is  Ordered. — "In  a 
strict  foreclosure  at  common  law  the 
decree  simply  cut  off  the  equity  of  re- 
demption and  foreclosed  the  mortgagor 
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amount  dne  under  the  mortcrasc  must  be  stated,^^  and  a  definite  time, 
fixed  within  whieh  its  payment  may  be  made.""  The  decree  may  also 
require  the  mortgagor  to  surrender  possession  of  the  premises  if  no 
redemption  is  made/^  and  may  allow  a  writ  of  assistance  to  the_  mort- 
gagee *2  The  decree  is  final  in  character"'^  and  requires  no  additional 
order  based  on  proof  that  the  money  due  has  not  been  paid  according 
to  the  terms  of  the  decree."" 

(D.)  Several  Eights  of  the  Parties.  —  (1.)  In  General  _  L  he  decree 
should  adjudicate  all  questions  arising  between  the  difi'erent  parties 
to  the  action  in  so  far  as  this  is  possible  under  the  pleadings  and 
proof."^  The  several  rights  of  different  owners  of  the  mortgage  debt,"" 
the  ridits  of  codefendants  as  between  themselves."'^  and  the  rights  of  a 
mortgagor  and  his  vendee,"^  should,  under  the  application  of  this  prin- 
ciple''be  stated  and  determined.  The  judgment  should  not  attempt  to 
settle  a  claim  of  adverse  paramount  title,""  but  the  rights  of  the  claim- 
ant of  such  a  title  should  be  expressly  reserved  from  the  operation  of 

the  decree.^"  n  -i?  •      • 

(2.)  L'ights  of  Junior  Encumbrancer ',. —  The  decree  should  IT  junior  en- 
cumbrancers are  parties  to  the  action  and  if  the  issues  concerning  the 


from  redeeming  his  estate  by  payment 
of  the  mortgage  debt;  and  the  estate 
of  the  mortgagee,  which  in  its  incep- 
tion was  conditional  and  defeasible  be- 
came thereby  absolute."  Champion  v. 
Hinkle,  4-5  N.  J.   Eq.   162,  16  Atl.   701. 

39.  See    infra,    III,    C,    3,    t,    (III), 

(L),   (!)• 

40.  See  infra,  III,  C,  3,  t,  (III),  (F). 

41.  Belleville  Sav.  Bank  v.  Eeis,  136 
111.  242,  26  N.  E.  646;  Kessinger  v. 
Whittakor,  82  111.  22;  Buswell  v.  Pet- 
erson, 41   Wis,  82. 

42.  Diggle  V.  Baulden,  48  Wis.  477, 
4  N.  W.  678.  But  see  Landon  v.  Burke, 
36  Wis.  378. 

43.  See   supra,  III,   C,   3,  t,    (II). 

44.  Chicago,  D.  &  V.  R.  Co.  v.  Fos- 
dick,  106  U.  S.  47,  70,  1  Sup.  Ct.  10, 
27  L.  ed.  47;  Ellis  v.  Leek,  127  111.  60, 
20  N.  E.  218,  3  L.  R.  A.  259. 

45.  See  Point  Breeze  Ferry  &  Imp. 
Co.  V.  Bragaw,  47  N.  J.  Eq.  298,  20 
Atl.   967. 

46.  Hopkins  v.  Ward,  12  B.  Mon. 
(Kv.)  185;  Cochran  v.  .Jackman,  21  Ky. 
L.  Rep.   18.^0,  .56  S.  W.  507. 

[a]  A  defendant  who  proves  that 
he  is  the  true  owner  of  a  mortgage,  is 
entitled  to  a  decree  foreclosing  the 
mortgage  in  his  own  favor.  Hansen  V. 
Wagner,  133   Cnl.   60,  65   Pac   142. 

[b]  If  several  notes  are  secured  by 
the  same  mortgage  (1),  the  fa<t  that 
the  hnhler  of  some  of  the  notes  is  made 
a  party  defendant  does  not  justify  a 
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decree  in  his  favor  on  the  notes  held 
by  him  if  he  does  not  file  a  cross-com- 
plaint seeking  such  relief.  West  v. 
Shurtliff,  28  Utah  337,  79 _  Pac.  180. 
(2)  And  a  judgment  foreclosing  a  mort- 
gage as  to  two  of  the  notes  secured  by 
it  and  held  by  plaintiff,  is  not  invalid 
because  it  fails  to  recognize  the  rights 
of  holders  of  other  notes  secured  by 
the  same  mortgage.  Smith  r.  Sanders- 
Lenahan  Lumb.  Co.,  139  La.  898,  72  So. 
445. 

47.  Stephens  v.  Bichnell,  27  111.  444, 
81  Am.  Dec.  242;  Schneider  v.  Reed, 
123  Wis.  488,  101  N.  W.  682.  But  see 
Harral  v.  Leverty,  50  Conn.  46,  47  Am. 
Rep.  608. 

[a]  Where  one  of  two  joint  mort- 
gagors has  paid  his  proportion  of  the 
mortgage  debt  and  obtained  a  release, 
and  the  premises  have  been  partitioned, 
the  decree  may  run  against  the  remain- 
ing mortgagor  onlv.  Stephens  f.  Bich- 
nell,  27  111.  444,  81   Am.  Dec.  242. 

48.  Duroe  V.  Stephens,  101  Iowa  358, 
70  N.   W.  610. 

49.  McLnuirhlin  v.  Nicholson,  70 
Minn.  71,  72  N.  W.  827,  73  N.   W.  1. 

Right  to  try  on  adverse  title,  see 
Rupra,  III,  C,  3,  s,   (II),    (B), 

50.  Ala,— Equitable  Mtg,  Co.  v.  Fin- 
kv.  133  Ala.  575,  31  So.  985.  Oal. 
Elias  V.  Verdugo,  27  Cal.  418.  Minn. 
McLaughlin  x.  Nicholson,  70  Minn.  71, 
72  N.  W.  827,  73  N.  W.  1.  Tex. 
Branch  v.   Wilkens    (Tex.   Civ.   App.), 
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validity  and  priority  of  their  liens  are  properly  made,  adjudicate  these 
matters.^^  This  adjudication  need  not  however  be  made  prior  to  the 
sale  of  the  property,  where  the  senior  mortgagee  might  be  prejudiced 
by  the  delay  necessitated,  but  may  be  made  by  supplemental  orders.^^ 

(3.)  Eights  of  Senior  Encumbrancers.  —  The  priority  of  a  mortgage 
claimed  by  a  defendant  to  be  a  senior  encumbrance  may  be  adjudicated 
by  the  deeree.^^  The  amount  of  or  due  under  senior  encumbrances 
will  not  ordinarily  be  determined,'^'^  unless  a  foreclosure  of  such  mort- 
gage is  sought  by  its  owner  by  a  cross  complaint.^^  The  decree  should 
order  the  premises  sold  subject  to  the  lien  of  the  prior  mortgage.^** 

(4.)  Disposition  of  the  Proceeds  of  the  Sale.  —  The  rights  of  the  various 
claimants  having  been  ascertained  and  fixed  by  the  decree,^^  the  pre- 
cise amount  due  each  claimant  should  be  stated  and  the  order  in  which 
payment  should  be  made  prescribed,^'^  or  the  proceeds  ordered  paid 
into  court  subject  to  its  further  order.^^     The  omission  to  make  any 


63  S.  W.   1083.     Wis.— Wicke  v.  Lake, 
21  Wis.  410,  94  Am.  Dec.  552. 

51.  Eomberg  v.  McCormick,  194  111. 
205,  62  N.  E.  537;  Johnson  v.  Badger 
Mill  &  Min.  Co.,  13  Nev.  351. 

[a]  Rule  Stated. — "Where  there 
are  conflicting  claims  to  priority  of 
payment  out  of  the  proceeds  of  land, 
about  to  be  sold  to  satisfy  the  liens 
upon  it,  the  court,  in  order  to  prevent 
the  danger  of  sacrificing  the  property 
bj^  discouraging  creditors  from  bid- 
ding, as  they  probably  might  if  their 
right  to  satisfaction  of  their  debts 
and  the  order  in  which  they  were  to  be 
paid  out  of  the  property  were  previ- 
ously ascertained,  should  declare  the 
order  of  payment  before  it  decrees  the 
sale  to  be  made."  Artrip  v.  Easnake, 
96  Va.  277,  31  S.  E.  4. 

52.  U.  S.— First  Nat.  Bank  v. 
Shedd,  121  U.  S.  74,  7  Sup.  Ct.  807, 
30  L.  ed.  877;  Morton  Trust  Co.  v. 
Metropolitan  St.  Ky.  Co.,  165  Fed.  493; 
Bowling  Green  Trust  Co.  t\  Virginia 
P.  &  P.  Co.,  164  Fed.  753.  Cal.— Row- 
ley V.  Davis,  169  Cal.  678,  147  Pac. 
958.  Fla.— Jackson  i\  Dutton,  46  Fla. 
513,  517,  35  So.  74.  111. — Supreme  Coun- 
cil of  W.  C.  U.  V.  Saule,  193  111.  App. 
532.  N.  Y. — Kenney  v.  Apgar,  93  N. 
Y.  539.  546.  W.  Va.— Burns  V.  Wald- 
ron,  88  S.  E.  1098. 

53.  Van  Loben  Sels  v.  Bunnell,  131 
Cal.  489,  63  Pac.   773. 

Right  to  try  the  question  of  priority, 
see  sitpra,  III,  C,  3,  s,   (II),   (B). 

54.  Whitney  v.  Whitney  Elevator  & 
Warehouse  Co.',  180  Fed.  187. 

55.  As  to  the  right  to  file  a  cross- 
complaint  seeking  foreclosure  of  a  prior 


mortgage,  see  supra,  III,  C,  3,  n,  (V), 
(A). 

56.  See  infra,  III,  C,  3,  t,  (III), 
(K),    (1). 

57.  See  supra.  III,  C,  3,  t,  (III), 
(D). 

58.  Burhans  v.  Burhans,  48  Hun  619, 
1  N.  Y.  Supp.  37,  16  N.  Y.  St.  520. 

[a]  Distribution  Among  Bond  Hold- 
ers.— "Where  bonds,  or  other  evidences 
of  debt,  are  secured  by  mortgage  liens, 
on  property  of  any  description,  and  a 
fund  is  realized  by  a  sale  of  such  prop- 
erty, the  established  rule,  universally 
adopted  by  courts  of  equity,  is,  that 
the  distribution  of  it  must  be  pro  rata 
among  lienholders  of  equal  priority, 
the  surplus  to  be  distributed  in  like 
manner  among  those  coming  next  in 
order.  This  is  perfectly  equitable  and 
any  other  rule  would  be  in  disregard  ol 
the  favorite  maxim  of  courts  of  chan- 
cery, that  'equality  is  equity.'  The 
principle  invoked  in  the  distribution  of 
money  among  execution  creditors  at 
law  has  no  application  to  cases  like 
the  present."  Morton  V.  New  Orleans 
&  S.  Ey.   Co.,  79   Ala.   590. 

59.  Jackson  v.  Dutton,  46  Fla.  513, 
35  So.  74;  Close  v.  Riddle,  40  Ore.  592, 
67  Pac.  932,  91  Am.  St.  Rep.  580. 

Manner  of  obtaining  distribution  of 
proceeds  of  sale  paid  into  court,  see 
infra,  III,  C,  3,  u,   (XII),   (B). 

[a]  A  decree  that  the  surplus  hb 
paid  to  a  junior  incumbrancer  is  im- 
proper. The  surplus  should  be  ordered 
paid  into  court.  Thereafter  the  .I'unlor 
incumbrancer  may  by  petition  have  his 
interest     in     the     surplus     determined. 
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direction  as  to  tho  manner  of  distribution  of  the  surplus  proceeds  is 
not.  however,  fatal  to  the  decree,  as  in  such  a  case  the  officer  conduct- 
ing the  sale  will  hold  such  proceeds  subject  to  such  order  as  the  court 
mav  thereafter  make."" 

(E.)  Kemef  Awarded  to  Defendants.  —  Satisfaction  of  a  mortgage 
which  is  found  to  have  been  paid,  may  be  ordered.**^  Where  the  de- 
fense of  fraud  in  the  procurement  of  the  mortgage  is  established, 
judgment  for  its  cancellation  may  be  given.«-  Although  a  foreclosure 
sale  is  ordered,  the  decree  may  award  to  a  defendant  any  relief  to 
which  he  may  show  himself  entitled."^ 

(F.)  Opportunity  for  Payment  of  the  Debt — "Where  a  decree  of  strict 
foreclosure  is  rendered,  it  is  necessary  to  specify  in  the  decree  a  period 
of  time  within  which  the  mortgagor,  by  payment  of  the  debt,  may  avoid 
the  foreclosure.''*  It  is  the  customary  and  better  practice  to  incorpor- 
ate a  similar  provision  in  a  decree  ordering  a  sale  of  the  premises  to 
be  made."  The  omission  of  such  a  provision  does  not,  however,  in- 
validate the  judgment."''  Where  a  deed  is  found  and  declared  to  be  a 
mortgage,  a  sale  should  not  be  ordered  until  an  opportunity  to  pay 


Jackson  v.  Dutton,  46  Fla.  513,  35  So. 
74. 

60.  Griffin  v.  Smith,  5  Ind.  Ter.  89, 
82  S.  W.  684;  Brier  v.  Brinkman,  44 
Kan.  570,  24  Pae.  1108. 

61.  See  Walker  v.  Mebane,  90  N. 
C.  239. 

Proceedings  to  compel  satisfaction, 
sec  .fU)>ra,  I. 

.  [a]  A  statutory  penalty  for  refus- 
ing to  execute  a  satisfaction  and  re- 
lease of  a  mortgage  which  has  been 
paid  may  be  recovered  by  a  defendant, 
in  the  foreclosure  action.  Blackfoot 
State  Bank  v.  Crisler,  20  Idaho  379,  118 
Pae.  775. 

62.  Brown  r.  Krause,  132  111.  177, 
23  N.  E.  1012;  Dwinell  r.  Watkins,  86 
Neb.  740,  126  N.  W.  304. 

As  to  cancellation  generally,  see  the 
title  "Rescission  and  Cancellation." 

63.  Gunning  f.  Sorg,  214  111.  616, 
73  N.  E.  870;  Kccly  r.  Gregg,  33  Mont. 
216,  82  Vn'\  27,  83  Pae.  222. 

[al  Indemnity  from  the  mortgagee 
who  has  obtained  foreclosure  of  a  lost 
inort^'ago,  niav  be  required.  Walker  V. 
Gillett,  98  Mich.  59,  56  N.  W.  1052; 
Burgwin  r.  Kichardscm,  10  N.  C.  203. 

fb]  An  accounting  by  the  plaintiff 
who  is  a  trustee  for  defendants  in 
another  transaction  may  be  ordered, 
with  directions  that  only  the  balance 
found  to  be  due  the  plaintiff  after  such 
accounting  shall  be  ])aid  to  him.  In- 
palsbe  r.  Murphv,  84  Ilun  181,  32  N. 
Y.  Supp.  "•'■'O,  65  N.  Y.  St.  792. 
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[cj  If  a  defendant  has  failed  to  file 
a  cross-complaint,  he  cannot  have  a 
judgment  against  the  mortgagor  de- 
fendant on  part  of  the  secured  notes, 
which  the  court  finds  are  his.  West  V. 
Shurtliff,  2S  Utah  3:>7,  79  Pae.  180.  As 
to  cross-bill  or  cross-complaint,  see  su- 
pra, III,  C,  3,  n,   (V). 

64.  U.  S.— Clark  v.  Eeyburn,  8  Wall. 
318,  19  L.  ed.  354.  Ark.— Fowler  v. 
Byers,  16  Ark.  196.  Conn.— Waters  v. 
Hubbard,  44  Conn.  340.  Ky.— Richard- 
son V.  Parrott's  Heirs,  7  B.  Mon.  379. 
N.  Y. — Pf^rine  V.  Dunn,  4  Johns.  Ch. 
1 10.  Ore.— Flanagan  Est.  r.  Great  Cent. 
Land  Co.,  45  Ore.  335,  77  Pae.  485. 
Tenn. — Chadliourn  V.  Henderson,  2 
liaxt.  460.  Vt. — Davenport  r.  Daven- 
])ort,  80  Vt.  400,  68  Atl.  49.  Wis. 
Dickson  r.  Loehr,  126  Wis.  641,  106  N. 
W.  793,  4  L.  R.  A.  (N.  S.)   986. 

65.  Mich.— Detroit  Sav.  Bank  v. 
Truesdail,  3S  Mich.  430.  N.  Y.— Ewell 
r.  Hubbard,  46  App.  Div.  383,  61  N.  Y 
Supp.  790.  N.  C— Mebane  r.  Mebane, 
80  N.  C.  34.  W.  Va.— Rohrcr  v.  Trav- 
ers,  11  W.  Va.  146. 

66.  111.— Gardner  r.  Cohn,  191  HI. 
553,  61  N.  E.  492.  Ind.  Ter.— Griffin  v. 
Smith,  5  Fnd.  Ter.  89,  82  S.  W.  684. 
Mich.— Union  Trust  Co.  v.  Electric 
Park  Amusement  Co.,  168  Mich.  574, 
135  N.  W.  115  (a  clerical  mistake  in 
fixing  the  date  is  harmless);  Mclntyre 
V.  Wvckoff,  119  Mich.  557,  78  N.  W. 
654.  Mo. — Rumsey  r.  People's  Ey.  Co., 
144  Mo.  175,  46  S.  W.  144. 
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the  amount  for  which  it  stands  as  security  has  been  afforded.^^  The 
time  for  payment  fixed  by  the  decree  should  be  such  a  period  of  time 
as  under  all  the  circumstances  appears  to  afford  a  reasonable  oppor- 
tunity for  a  redemption.*^s  In  some  states,  statutes  provide  that  a  sale 
shall  not  be  ordered  for  a  specified  time  after  entry  of  the  judgment, 
the  object  being  to  preserve  to  the  mortgagor  the  right  to  redeem 
during  this  period  of  time.*^^ 

(G.)  Provisions  for  Eedemption. —  The  right  to  make  a  redemption  is 
ordinarily  regulated  by  statute,  and  such  provisions  in  reference  there- 
to need  not  be  carried  into  the  foreclosure  judgment^''  A  decree  can- 
not deny  a  right  to  make  a  redemption  authorized  by  statute. ^^  If  by 
the  terms  of  a  decree,  the  period  provided  for  a  redemption  has  been 
erroneously  curtailed,  the  practice  in  some  states  is  to  disregard  the 
decree  to  the  extent  that  it  conflicts  with  the  statute  j^^  in  other  states, 
however,  the  effect  of  the  sale  is  measured  by  the  terras  of  the  decree 
and  order  under  which  it  was  made,^'*  and  an  erroneous  judgment  will 
be  corrected.^*  A  decree  in  strict  foreclosure  should  contain  a  formal 
order  barring  the  mortgagor  from  all  equity  of  redemption  and  claim 
in  the  mortgaged  premises,^^  but  such  a  provision  is  not  necessary 
where  a  sale  of  the  mortgaged  premises  is  ordered/^  though  it  is  cus- 
tomary to  insert  it.'^^ 


But  see  Hopkins  v.  Ward,  12  B.  Mon. 
(Ky.)    185. 

[a]  Waiver. — The  right  to  have 
Kueh  a  provision  in  a  decree  may  be 
waived,  and  it  is  waived  where  the 
defendant  confesses  the  allegations  of 
the  bill.  Johnson  v.  Robertson,  31 
Md.  476. 

67.  McCurdy  v.  Boring,  27  N.  D.  1, 
146  N.  W.  730. 

68.  Ewell  V.  Hubbard,  46  App.  Div. 
383,  61  N.  Y.  Supp.  790. 

[a]  "The  object  in  giving  day,  is 
to  afford  the  mortgagor  an  opportunity 
to  redeem  by  paying  the  money.  .  .  . 
Such  being  the  object,  a  reasonable 
time,  under  the  circumstances,  should 
be  allowed  for  accomplishing  it.  What 
would  be  reasonable  time  must  rest  in 
the  exercise  of  a  sound  discretion  by 
the  Chancellor."  Richardson  v.  Par- 
rott's  Heirs,  7  B.  Mon.   (Ky.)   379. 

69.  Citizens'  L.  &  Tr.  Co.  V.  Witte, 
319  Wis.  517,  97  N.  W.  161. 

[a]  Recording  of  the  judgment  is 
not  necessary  to  start  the  running  of 
the  time  specified  in  the  statute.  Mee 
han  V.  Blodgett,  86  Wis.  511,  57  N.  W. 
291. 

70.  Boester  v.  Byrne,  72  111.  466; 
Rumsey  v.  People 's'Ry.  Co.,  144  Mo. 
175,  46  S.  W.   144.     Compare  Lamoille 


County  Sav.  Bank  &  Tr.  Co.  v.  Belden, 
90  Vt,  535,  98  Atl.  1002. 

71.  Levy  v.  Burkle  (Cal.),  14  Pac. 
564;  Denver  Brick  &  Mfg.  Co.  v.  McAl- 
lister, 6  Colo.  261. 

[a]  Where  a  deed  absolute  on  its 
face  is  declared  to  be  a  mortgage,  the 
statutory  right  of  redemption  applic- 
able to  all  mortgages  cannot  be  cur- 
tailed. Beverly  v.  Davis,  79  Wash.  537, 
140   Pac.   696. 

72.  Fitch  V.  Wetherbee,  110  HI.  475. 

73.  Martin  v.  Miller,  97  Kan.  723. 
156  Pac.  709. 

74.  Carberry  v.  Benson,  18  Wis.  489; 
Jones   V.   Oilman,    14   Wis.   450. 

75.  Clark  v.  Reyburn,  8  Wall.  (U. 
S.)  318,  19  L.  ed.  354.  And  see  supra, 
in,  C,  3,  t,  (III),  (F). 

76.  Sichler  v.  Look,  93  Cal.  600,  29 
Pac.   220. 

[a]  Rule  Stated.— "This  provision, 
although  generally  found  in  judgments 
ot  foreclosure,  does  not  in  reality,  un- 
der our  system  of  procedure  add  any- 
thing to  the  effect  of  the  judgment. 
Its  insertion  is  due  to  the  conservatism 
of  the  profession  which  hesitates  to 
adopt  a  reform  in  procedure  and  pre- 
fers to  adhere  to  the  forms  which  were 
used  under  a  different  system."  Sich- 
ler V.  Look,  93  Cal.  600,  29  Pac.  220. 

77.  See  Sichler  v.  Look,  93  Cal.  600. 
609,  29  Pac.  220. 
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(H.)  FoK  Possession  of  the  PKE:\nsEs.  —  No  provision  regarding  the 
possession  of  the  premises  pending  the  sale  of  the  property  is  neees- 
saryj^  execpt  in  those  jurisdictions  in  which  the  common  law  rule  that 
the  mortgagee  is  entitled  to  possession  upon  a  default,  is  recognized.^'' 
Where  a  mortgage  is  regarded  as  a  lien  only  and  the  foreclosure  sale 
has  the  effect  of  extinguishing  the  rights  of  the  mortgagor,  it  is  proper 
to  incorporate  in  the  judgment  a  provision  that  a  writ  of  possession 
may  issue  witiiout  further  notice,^"  though  such  a  direction  is  not 
necessary.^^  Where  strict  foreclosure  is  decreed,  the  decree  should 
order  the  defendant  to  surrender  possession  of  the  premises.^^ 

(I.)  Concerning  Rents  and  Profits.  —If  the  rents  and  profits  pending 
the  period  of  redemption  are  by  the  express  language  of  the  mortgage 
made  security  for  the  debt,  no  order  applying  them  to  the  debt  can 
be  made  until  after  the  foreclosure  sale  of  the  mortgaged  premises 
and  the  establishment  of  a  deficiency  liability,^^  such  order  may  how- 
ever be  made  prior  to  the  expiration  of  the  period  of  redemption.*^* 
In  states  in  which  a  sale  under  a  judgment  lien  cannot  be  made  where 
the  rental  value  for  a  specified  period  would  cover  the  amount  of  the 
lien,  no  finding  of  the  rental  value  in  actions  for  a  foreclosure  of  a 
mortgage  is  required,^^ 

(J.)  Where  a  Deed  Is  Held  To  Be  a  Mortgage In  a  judgment  decree- 
ing foreclosure  of  a  deed,  alisolute  on  its  face,  as  a  mortgage,  no  pro- 
vision requiring  the  mortgagee  to  reconvey  the  premises  in  case  of  a 
redemption  is  reciuired.^*' 

(Iv.)  Provisions  Concerning  the  Sale  of  the  Property. —  (1.)  I7i  General. 
The  decree  should  order  the  mortgaged  premises  to  be  sold  in  satisfac- 
tion of  the  debt.*^  Only  so  much  of  the  property  should  be  ordered 
sold  as  is  necessary  to  pay  the  judgment,  interest  and  costs.^^    But  the 


78.  Oilman  r.  Illinois  &  M.  Tel.  Co., 
91  U.  S.  603,  616,  23  L.  cd.  405. 

[a]  A  decree  placing  the  mortgagee 
in  possession,  is  erroneous  O  'Brian  v. 
Frv,  82  111.  274. 

79.  Sperry  v.  Butler,  75  Conn.  369, 
53  Atl.  899,  even  before  the  law  day 
arrives. 

80.  Cal.— Sichler  v.  Look,  93  Cal. 
600,  29  Pac.  220.  Kan.— Bird  v.  Belz, 
33  Kan.  391,  6  Pac.  627.  N.  D.— Mc- 
Kenzie  J".  Bismarck  Water  Co.,  6  N. 
D    3fi1,  71  N.  W.  608. 

Recovery  of  possession  hy  purchaser 
at  the  foreclosure  sale,  see  infra,  III, 
C,  3,  u,   (XIII). 

81.  Horn  v.  Volcano  Water  Co.,  IS 
Cal.   141. 

[al  "This  direction,  though  usual, 
is  not  necessary.  Tlic  Icj^al  effect  of 
the  dcTce  is  the  same  as  with  this  di- 
rection. The  decree  ascertains  the 
riphts  of  the  parties,  and  gives  to  the 
purchaser  a  summary  right  to  be  put 
in  possession  as  against  the  mortgagor 
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and  all  others  entering  in  subordina- 
tion to  his  right  after  the  commence- 
ment of  the  suit."  Horn  v.  Volcano 
Water  Co.,  18  Cal.  141 

82 
(C). 


61 


See    supra,    III,    C,    3,    t,    (III), 

83.  Owsley  v.  Neeves,  179  111.  App. 

84.  Owsley  v.  Neeves,  179  111.  App, 


61. 

85.  Lewis,  Hubbard  &  Co.  v.  Toney, 
76  W.  Va.  80,  85  S.  E.  30. 

86.  White  v.  Daniell,  141  Wis.  273, 
124  N.  W.  405. 

[a]  Where  the  title  is  clouded  by 
reason  of  such  a  transaction  a  convey- 
aiice  may  properly  be  directed.  Phelan 
V.  Fitzpatrick,  84  Wis.  240,  54  N.  W. 
614. 

87.  See  the  cases  cited  infra,  this 
section. 

88.  Fry  v.  Merchants'  Ins.  Co.,  15 
Ala.  810;'Quiglev  r.  Beam's  Admr.,  137 
Ky.  325,  125  S."  W.  727. 

[a]     "When   the   sheriff   is  directed 
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court  has  no  power  to  exempt  any  portion  of  the  mortgaged  premises 
from  the  operation  of  the  judgment.^'''  Property  belonging  to  the 
mortgagor  but  not  included  in  the  mortgage  cannot  be  ordered  to  be 
sold.^°  Property  on  which  prior  liens  exist,  should  only  be  ordered 
sold  subject  to  such  liens,^^  or  in  some  jurisdictions,  only  after  all  the 
liens  have  matured,^^  though,  under  exceptional  circumstances,  the 
premises  may  be  ordered  sold  free  from  all  liens.,  the  senior  mortgagee 
being  given  a  prior  lien  on  the  proceeds  of  the  sale,^^  The  nature  and 
extent  of  the  mortgagor's  interest  in  the  premises  should  be  stated, 
but  a  recital  that  all  his  right,  title,  and  interest  is  foreclosed  and 
ordered  sold  has  been  held  not  to  render  the  judgment  void  for  un- 
certainty.^* Separate  and  successive  sales  need  not  be  ordered  where 
different  mortgages  on  the  same  property  are  foreclosed  in  one  aetion.^^ 
Where  there  are  installments  of  the  mortgage  debt  to  fall  due  in  the 
future,  the  decree  may  authorize  the  issuance  of  successive  orders  of 
sale  as  such  installments  mature.^^    The  lien  of  the  judgment  for  in- 


to sell  so  much  of  the  mortgaged  prem- 
ises as  may  be  necessary  to  satisfy  the 
decree,  or  "where  he  is  directed,  gener- 
ally, to  raise  the  sum  out  of  the  prem- 
ises, his  duty  is  to  sell  only  so  much 
of  the  premises  as  may  be  necessary  to 
satisfy  the  demand  of  his  writ,  provid- 
ed a  part  can  be  conveniently  and  rea- 
sonably detached  from  the  residue  of 
the  property."  Parkhurst  v.  Cory,  11 
N.  J.  Eq.  233. 

[b]  A  decree  that  all  the  mortgaged 
property  or  so  much  of  it  as  should  be 
reoLuired  to  pay  the  debts  and  costs 
should  be  sold,  is  not  subject  to  the 
objection  that  it  orders  all  the  prop- 
erty to  be  sold.  Magruder  v.  Eggles- 
ton,  41  Miss.  284. 

89.  Baker  v.  Marsh,  1  N.  D.  20,  44 
N.  W.  622,  even  though  the  value  of 
the  property  ordered  sold  is  greater 
than  the  amount  of  the   debt. 

[a]  Property  condemned  under  emi- 
nent domain  proceedings,  though  in- 
cluded in  the  mortgage,  should  be  ex- 
cepted from  the  decree.  Woolf  v.  Lei- 
cester Kealtv  Co.,  134  App.  Div.  484, 
119  N.  Y.   Supp.   288. 

90.  Cal. — Hibernia  Sav.  &  L.  Soc. 
V.  Kain,  117  Cal.  478,  49  Pac.  578.  Neb. 
Clapp  V.  Maxwell,  13  Neb.  542,  14  N. 
W.  653.  N.  Y.— Clapp  v.  MeCabe,  84 
Hun  379,  32  N.  Y.  Supp.  425,  65  N,  Y. 
St.  699. 

91.  Cal. — Stockton  Sav.  &  L.  Soc.  v. 
Harrold,  127  Cal.  612,  60  Pac.  165.  HI. 
Sheen  v.  Hogan,  86  111.  16.  Ind.— Tray- 
Ber  V.  Indiana  Asbury  University,  39 
Ind.  5'56. 

92.  Salyer  v.  Union  Bank,  149  Ky. 


847,  150  S.  W.  14;  Hendrick  v.  Mitch- 
ell Furn.  Co.,  16  Ky.  L.  Eep.  769,  29 
S.  W.  750.  But  see  Fisher  v.  Evans, 
175  Ky.  300,  194  S.  W.  361. 

93.  Bay  View  Land  Co.  v.  Myers, 
62  Minn.  265,  64  N.  W.  816;  Lake  v. 
Oldacre,  160  N.  Y.  Supp.  435. 

94.  Ives  V.  Sanguinetti,  18  Ariz.  552, 
164  Pac.  435. 

95.  Dupont  De  Nemours  Powder  Co. 
V.  Virges,   94  Wash.   35,   161   Pac.   833. 

Successive  sales,  generally,  see  infra, 
III,  C,  3,  u,  (XI). 

96.  Napa  Bank  v.  Godfrey,  77  Cal. 
612,  20  Pac.  142;  Ellis  v.  Craig,  7 
Johns.   Ch.    (N.   Y.)    7. 

[a]  Form. — "Inasmuch  as  it  ap- 
pears b}^  the  bill,  and  the  said  master's 
report,  that  the  said  mortgage  is  to  se- 
cure the  principal  sum  of  3,000  dollars, 
which  is  not  yet  payable,  and  the  in- 
terest thereof,  which  is  payable,  an- 
nually on  every  first  day  of  April,  and 
that,  therefore,  interest  will  become 
payable  to  the  plaintiffs  hereafter,  as 
well  as  the  said  principal  sum  which 
ought  to  be  raised  out  of  the  said 
mortgaged  premises,  by  future  sales 
thereof,  in  case  the  whole  of  the  said 
premises  shall  not  be  sold  under  the 
foregoing  order  of  sale;  it  is,  therefore, 
further  ordered,  that  the  plaintiff's  shall 
be  at  liberty  hereafter  and  from  time 
to  time,  as  the  said  annual  interest 
shall  become  payable,  or  when  the  said 
principal  sum  shall  become  due,  to  go 
before  a  master  upon  the  foot  of  this 
decree,  and  obtain  a  report  as  to  the 
sum  then  due  and  payable,  to  the  end 
that    such   report   being   made    to   this 
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stnllmcnts  not  vet  dno  may  in  siieh  cases  be  continued  and  preserved, 
and  the  ease  dropped  from  the  doekct,^^  or  conlinucd,^^  the  relief  be- 
in?  obtained  at  the  proper  time,  by  the  rendition  of  supplementary 
orders.^    A  new  summons  and  complaint  need  not  be  served  and  filed 

on  each  occasion.^  ^  t        -i     xi 

(?..)  Desrriptio7i  of  Property  To  Be  Sold. —  The  decree  mnst  describe  the 
property  to  be  sold  with  certainty  and  dcfiniteness.^  It  has  however 
been  held  sufficient  for  the  decree  to  refer  to  the  mortgage/  or  com- 
plaint,^ for  a  description  of  the  property  to  be  sold.  A  mistake  in 
the  description  of  the  premises  in  the  decree,  will  not  invalidate  the 
proceedings  if  the  property  may  nevertlieless  be  identified  by  the  de- 
scription employed.'^  An  omission,  from  the  description,  of  a  portion 
of  the  property  mortgaged  merely  operates  to  free  the  omitted  portion 
from  the  lien  of  tlie  mortgage/ 

(3.)  Dtrcciing  Method  of  Sale.— {a,.)  lu  General — The  decree  should  di- 


court  an  order  may  thereupon  be  made, 
for  a  further  sale  of  the  residue  of  the 
mortgaged  premises,  or  parts  thereof 
to  satisfy  what  shall  so  be  reported 
due,  with  the  costs  attending  such  re- 
port and  sale."  Brinckerhoff  v.  Thall- 
hiiiier,  2  Johns.  Ch.   (N.  Y.)   485. 

Amount  for  which  judgment  should 
be  rendered,  where  installments  of  the 
debt  are  not  due,  see  infra,  III,  C,  3, 
t,   (III),   (L),   (3). 

97.  Ala. — Arnett  v.  Willoughby,  190 
Ala.  530,  67  So.  426.  Cal.— Napa  Bank 
V.  Godfrey,  77  Cal.  612,  20  Pac.  142. 
la.— Kilmer  v.  Gallaher,  107  Iowa  676, 
78  N.  W.  685.  Tex. — Warren  v.  Har- 
rold,  92  Tex.  417,  49  S.  VV.  364.  And 
see  Tinslev  v.  Boykin,  46  Tex.  592. 
Wash.— Strandell  v.  Strand,  82  Wash. 
59,  143  Pac.  442;  Naden  v.  Christopher, 
67  Wash.  578,  122  Pac.  2. 

[a]  Payment  of  the  amount  of  the 
installment  due  docs  not  fully  satisfy 
and  dctormine  the  judgment.  Strandell 
V.  Strand,  82  Wash.  59,  143  Pac.  442. 

98.  Burroughs  v.  Ellis,  76  Iowa  649, 
38  N.  W.  141. 

99.  See  supra,  III,  C,  3,  s,  (V). 

1.  Naden  v.  Christopher,  67  Wash. 
578,   122   Pac.  2. 

2.  Strandell  v.  Strand,  82  Wash.  59, 
143  Pac.  442. 

3.  Walter  Connally  &  Co.  v.  Conti- 
nental State  Bank  (Tex.  Civ.  App.), 
189  S.  W.  311. 

fa]  There  is  as  much  necessity  for 
a  description  in  the  decree  as  in  the 
complaint.  Crosby  v.  Dowd,  61  Cal. 
557.  603. 

[b]  A  description  by  metes  and 
bounds  with   the   exception   of   certain 
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portions  as  described  in  conveyances 
en  record  in  a  specified  place  to  which 
reference  is  made,  is  not  void.  De  Se- 
pulveda  v.  Baugh,  74  Cal.  468,  16  Pac. 
223,  5  Am.  St.  Eep.  455. 

4.  Shepard  v.  Kelly,  2  Fla.  634,  658; 
Cook  V.  Gilchrist,  82  Iowa  277,  285,  48 
N.  W.  84. 

5.  Thompson  i\  Crocker,  18  Colo. 
328,  32  Pac.  831;  Logan  v.  Williams,  76 
111.   175,   183. 

[a]  If  the  decree  refers  to  "the 
mortgaged  premises  described  in  the 
complaint"  which  contains  a  correct 
description  which  is  carried  into  the 
sheriff's  deed,  the  fact  that  the  particu- 
lar description  set  out  in  the  decree  is 
erroneous  is  immaterial.  McNair  v. 
Johnson,  95  S.  C.  176,  78  S.  E.  892. 
And  see  Burton  v.  Ferguson,  69  Ind. 
4S6. 

fb]  An  inaccurate  description  in- 
serted after  a  reference  to  the  descrip- 
tion in  the  comi)laint  and  after  a  vide- 
licet, does  not  affect  the  validity  of  the 
decree.  Thompson  v.  Crocker,  18  Colo. 
328,  32  Pac.  831. 

6.  Cal. — McCartney  r.  Dennison,  101 
Cal.  252,  35  Pac.  766.  N.  Y.— Clapp  v. 
McCabe,  84  Hun  379,  32  N.  Y.  Supp. 
425,  65  N.  Y.  St.  699.  S.  D.— Streigel 
r.  Harding,  12  S.  D.  342,  81  N.  W.  635, 
76  Am.  St.  Rep.  607.  Tex.— Lumpkin 
r.  Sillinian,  79  Tex.  165,  15  S.  W.  231; 
McWhirter  ?-.  Allen,  1  Tex.  Civ.  App. 
6-19.  20  S.  W.  1007. 

Correcting  a  mistake  in  the  descrip- 
tion of  the  property,  see  infra,  III,  C, 
3,  t,  (TV),   (B),  (1). 

7.  Bank  of  Ukiah  v.  Eeed,  131  Cal. 
597,  63  Pac.  921. 
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r<.ct  the  manner  and  mode  of  the  sale,^  but  a  general  direction  that 
the  sale  should  be  made  in  accordance  with  the  provisions  of  the  law 
is  sufficient.^  Where  an  appraisement  is  required  by  statute  to  be 
made  prior  to  sale,  the  judgment  should  order  the  appraisement  to  be 
made.^°  It  should  specify  the  officer  who  is  to  make  the  sale,"  though 
where  this  matter  is  entirely  regulated  by  law,  such  a  provision  is  un- 
necessary,^- the  notice  to  be  given  of  the  sale,^^  and  the  time,^*  and 
plaee.^^  of  holding  the  sale.  If  the  sale  is  not  required  by  statute  to  be 
for  cash,  the  decree  should  specify  the  terms  and  conditions  of  the 
sale.'*^  The  terms  of  sale  specified  in  a  mortgage  or  deed  of  trust  are 
however  controlling  upon  the  court. ^^  The  decree  may  provide  that  if 
the  mortgagee  becomes  the  purchaser  at  the  sale,  he  shall  be  entitled 
to  a  certificate  of  purchase  upon  payment  of  the  costs  and  disburse- 
ment.^^ 


8.  Harlan  v.  Murrell,  3  Dana  (Ky.) 
ISO. 

Manner  of  conducting  the  sale,  see 
infra,  III,  C,  3,  u,   (VI). 

9.  Ga. — Diekerson  v.  Powell,  21  Ga. 
143.  Ind.  Ter.— Griffin  v.  Smith,  5  Ind. 
Ter.  89,  82  H.  W.  6S4.  Mont.— Thomas 
r.  Thomas,  44  Mont.  102,  119  Pac.  2S3, 
Ann.   Cas.   1913B,   616. 

10.  Cummings  V.  Burleson,  78  111. 
281  (containing  a  full  form) ;  Quigley 
V.  Beam's  Admr.,  137  Ky.  325,  125  S. 
W.  727.  Compare  James  v.  Webb,  24 
Ky.  L.  Eep.  1382,  71  S.  W.  526. 

[a]  Where  the  mortgage  waives  an 
appraisement,  no  provision  in  the  de- 
cree in  reference  thereto  is  required. 
Howe  V.  Dibble,  45  Ind.  120. 

11.  As  to  who  should  conduct  the 
sale,  see  infra,  III,  C,  3,  u,  (VI),  (C). 

[a]  A  commissioner  may  be  named, 
although  the  prayer  asks  for  a  sale  by 
the  sheriff  as  the  essence  of  the  prayer 
"is  an  invocation  of  a  judicial  sale." 
McDermot  v.  Barton,  106  Cal.  194,  39 
Pac.  538. 

[b]  Although  the  sheriff  has  author- 
ity to  conduct  judicial  sale,  the  court 
may  in  its  discretion  appoint  a  commis- 
sioner. McDermot  v.  Barton,  106  Cal. 
194,  39  Pac.  538. 

12.  Griffin  v.  Smith,  5  Ind.  Ter.  89, 
82  S.  W.  684. 

13.  Ark. — Sessions  v.  Peay,  23  Ark. 
39,  paper  in  which  notice  is  to  be  pub- 
lished may  be  named.  HI. — Crosby  v. 
Kiest,  135  111.  458,  26  N.  E.  589.  Ky. 
Harlan  r.  Murrell,  3  Dana  180.  Mich. 
Ireland  r.   Woolman,  15  Mich.  253. 

[a]  Rule  Stated. — "The  decree  only 
directed  him  [the  commissionerj  to  sell. 
This  was  improvident  and  we  think 
erroneous.     The     commissioner     ought 

63 


not  to  have  been  left  altogether  to  his 
own  discretion,  as  to  the  time  and 
manner  of  sale.  Such  unqualified  power 
should  never  be  delegated  to  any  min- 
isterial agent,  and  especially  in  such 
a  case  as  this — in  which,  the  decree  be- 
ing rendered  by  default,  it  was  pecu- 
liarly the  province  of  the  chancellor 
to  guard  the  rights  and  interests  of 
the  mortgagor  against  unnecessary  em- 
barrassment and  jeopardy."  Harlan  v. 
Murrell,  3  Dana   (Ky.)    180. 

[b]  Direction  that  notice  he  given 
"according  to  the  course  and  practice 
of  the  court,"  is  sufficient.  Ireland  v. 
Woolman,  15  Mich.  253. 

What  notice  is  required,  see  infra, 
III,  C,  3,  u,  (III). 

14.  Johnson  v.  Meyer,  54  Ark.  437, 
16  S.  W.  121;  Harlan  v.  Murrell,  3  Dana 
(Ky.)    180. 

Time  and  place  of  holding  the  sala 
see  infra,  III,  C,  3,  u,  (VI). 

15.  Sessions  v.  Peay,  23  Ark   39. 

16.  Quigley  v.  Beam's  Admr.,  137 
Ky.  325,  125  S.  W.  727;  Barbour  v. 
Tompkins,  31  W.  Va.  410,  7  S.  E.  1,  3  L. 
li.  A.   (N.  S.)    715. 

[a]  Payment  in  the  bonds  secured 
by  the  mortgage  may  be  authorized. 
Farmers'  L.  &  Tr.  Co.  v.  Green  Bay  & 
M.  E.  Co.,  10  Biss.  203,  6  Fed.  100. 

17.  N.  C— McLarty  v.  Urquhart,  153 
N.  C.  339,  69  S.  E.  245.  Tenn.— Clark 
V.  Jones,  93  Tenn.  639,  27  S.  W.  1009, 
42  Am.  St.  Eep.  431.  Va.— Fultz  v. 
Davis,  26  Graft.  (67  Va.)   903. 

Contra,  Farmers'  Loan  &  Tr.  Co.  v. 
Green  Bay  &  M.  E.  Co.,  10  Biss.  203, 
6  Fed.  100;  Barbour  v.  Tompkins,  31 
W.  Va.  410,  7  S.  E.  1,  3  L.  E.  A.  (N. 
S.)    715. 

18.  Marshall  v.  Creel,  44  S.  C.  484, 
22  S.  E.  597. 
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(b.)  Sales  in  Gross.  —  A  sale  of  the  mortgaged  premises  in  parcels, 
rather  than  as  a  whole,  will  ordinarily  be  ordered  where  a  statute 
prescribes  this  procedure,^"  or  the  parties  have  stipulated  for  it  in  the 
mortgage,-"  or  where  such  a  practice  seems  best  calculated  to  subserve 
the  interests  of  the  parties.-^  If  some  of  the  defendants  are  infants, 
the  court  should  ascertain  whether  or  not  their  interests  would  be 
promoted  by  a  sale  in  parcels."  If  only  a  portion  of  the  mortgage 
debt  is  due,  a  sale  in  parcels  is  frequently  ordered,  if  the  property  is 
divisible,^^  though  it  is  not  required  even  in  such  cases.^*  The  court 
must  ascertain  the  divisibility  of  the  premises.^^^  The  entire  matter 
however  lies  largely  witliin  the  discretion  of  the  court.-^  Unless  some 
special  reason  exists  a  sale  in  parcels  of  an  entire  body  of  land  will  not 
be  ordered,-^  and  even  where  separate  parcels  are  mortgaged  the  court 
may  in  its' discretion  order  the  sale  to  be  made  as  a  wliole.-^  If  the 
property  is  not  fairly  susceptible  of  division,  its  sale  as  an  entirety  will 
be  ordered,-^  and  if' it  clearly  appears  that,  as  a  whole  it  is  worth  no 
more  than  the  mortgage  debt,  it  will  usually  be  ordered  to  be  sold  in 


19.  O'Connor  v.  Keenan,  132  Mich. 
646,  94  N.  W.  186. 

[a]  Such  statutes  are  directory, 
only.  Oppenhoimer  v.  Eeeil,  11  Tex. 
Civ.  App.  367,  32  S.   W.   325. 

20.  Sonoma  County  Bank  v.  Charles, 
86  Cal.  322,  24  Pac.   1019. 

[a]  "The  parties  had  as  full  power 
to  contract  about  the  subdivisions  or 
parcels  by  which  the  property  should 
be  sold  as  about  any  other  matter,  and 
it  -was  proper  for  the  court  to  enforce 
that  part  of  the  contract."  Bank  of 
Sonoma  County  V.  Charles,  86  Cal.  322, 
24  Pac.  1019. 

[b]  Effect  of  Stipulation  for  Par- 
tial Releases.— The  fact  that  the  mort- 
gage provides  for  a  release  of  various 
parcels  of  the  property  mortgaged  un- 
der named  circumstances,  does  not  re- 
quire that  the  amount  of  the  mortgage 
debt  shall  be  apportioned  among  the 
various  lots  or  parcels.  Domestic  Bldg. 
Assn.  V.  Nelson,  172  111.  386,  50  N.  E. 
194. 

21.  Suffern  v.  Johnson,  1  Paige  (N. 
Y.)   450,  19  Am.  Dec.  440. 

fa]  The  benefits  to  both  parties  are 
to  be  considered.  Gregory  v.  Campbell, 
16  How.   Pr.   (N.  Y.)   417. 

22.  Homer  v.  Schonfeld,  84  Ala.  313, 
4  So.  105. 

23.  Benton  v.  Wood,  17  Ind.  260; 
James  r.  Fisk,  9  Smed.  &  M.  (Miss.) 
144,  47  Am.  Rop.   111. 

fa]  Reasons  for  This  Rule. — "The 
debtor  might  be  able  to  pay  the  other 
installments  as  they  became  due,  and 
thus   there    might    be    no    necessity    to 
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sell  for  the  satisfaction  of  the  other 
notes.  The  increase  in  value  of  the 
property  might  amount  to  more  than 
the  interest  of  the  money  bid  at  the 
sale,  and  the  mortgagor  ought  not  to 
be  deprived  of  this  advantage."  James 
r.  Fisk,  9  Smed.  &  M.  (Miss.)  144,  47 
Am.  Dec.   111. 

24.  Suffern  v.  Johnson,  1  Paige  (N. 
Y.)  450,  19  Am.  Dec.  440;  Stewart  v. 
Ncttlcton,  13   Wis.  465. 

25.  Knarr  v.  Conaway,  42  Ind.  260; 
Hiles  V.  Brooks,  105  Wis.  256,  81  N. 
W.  422. 

[a]  The  pleadings  and  description 
of  the  property  may  furnish  siifiiciont 
evidence  from  which  to  determine  the 
divisibilitv  of  the  propertv.  Jones  v. 
Louisville'  Sav.  Loan  &  Bldg.  Co.,  22 
Ky.  L.  Rep.  570,  58  S.  W.  534.  And  see 
Salver  v.  Union  Bank,  149  Ky.  847,  150 
S.   W.   14. 

[b]  The  report  of  a  referee  is  but 
a  portion  of  the  evidence  to  be  con- 
sidered bv  the  court.  Gregory  v.  Camp- 
bell, 16  liow.  Pr.  (N.  Y.)  417. 

26.  Cal.— Hopkins  v.  Wiard,  72  Cal. 
259,  13  Pac.  6S7.  Neb.— Kane  v.  Jona- 
sen,  .55  Neb.  757,  76  N.v  W.  441.  S.  C. 
Ross  V.  Carroll,  33  S.  C.  202,  11  S.  E. 
760. 

27.  Montague  v.  Raleigh  Sav.  Bank, 
ns  N.  C.  283,  24  S.  E.  6. 

28.  Miller  v.  Trudgeon,  16  Okla.  337, 
86  Pac.   523. 

29.  Jones  v.  Louisville  Sav.  Loan  & 
Bldg.  Co.,  22  Ky.  L.  Rep.  570,  58  S. 
W.  534;  Stewart  v.  Nettleton,  13  Wis. 
465. 
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gross.^°  The  matter  is  also  sometimes  left  to  the  discretion  of  the 
offieer  conducting  the  sale.^^  If  foreclosure  of  several  mortgages 
upon  separate  properties  be  sought  in  one  action,  the  judgment  should 
direct  the  separate  sale  of  each  parcel  of  mortgaged  property,  to  sat- 
isfy the  particular  debt  for  which  it  stands  as  security/'  If  a  portion 
of  the  mortgaged  property  is  merely  surety  and  not  primarily  liable, 
it  should  not  be  ordered  sold  until  after  that  portion  which  is  primarily 
bound,^^  but  where  a  debt  is  secured  by  two  mortgages,  one  of  which 
is  executed  by  a  surety,  the  court  may  order  a  sale  en  masse  if  no  bids 
for  the  separate  parcels  are  received.^*  If  the  mortgagor  does  not  re- 
quest a  sale  in  parcels,  he  cannot  complain  of  an  order  directing  its 
sale  in  gross.^^  but  it  is  not  necessary  that  the  pleadings  contain  any 
request  or  demand  in  regard  to  the  matter.^"  Where  the  plaintiff  is  a 
junior  encumbrancer,  and  all  the  encunibrances  are  due,  a  sale  of  the 
property  as  a  whole  is  properly  ordered,  although  the  prior  mortgages 
cover  only  a  portjon  of  the  property.^^  When  a  sale  in  parcels  is  to  be 
ordered,  it  is  unnecessary  that  a  separate  decree  for  the  sale  of  the 
several  parcels  be  made.^^  Personal  property  may  be  ordered  sold 
separate  from  the  real  property,^^^  and  in  such  order  as  may  seem  de- 
sirable.**^ 

(c.)  Order  in  Which  Parcels  Are  To  Be  Sold Where  a  sale  of  the  mort- 
gaged premises  in  parcels  is  ordered  the  court  should  also  direct  the 
priority  and  sequence  in  which  such  sales  are  to  be  made.*^  Where 
the  mortgagor  has  subsequently  sold  or  lost  title  to  portions  of  the 
mortgaged  premises,  the  decree  should  ordinarily  direct  such  portions 
to  be  sold  in  the  inverse  order  of  their  alienation,*^  unless  the  pur- 


30.  See  Mallory  v.  Patterson,  63 
Neb.  429,  88  N.  W.  686;  Gregory  v. 
Campbell,  16  How,  Pr.   (N.  Y.)   417. 

31.  Kane  v.  Jonasen,  55  Neb.  757, 
76  N.  W.  441;  Barnwell  v.  Marion,  60 
S.  C.  314,  38  S.  E.  593.  And  see  infra, 
m,  C,  3,  u,   (VI),  (D). 

32.  Cal.— Taylor  v.  Ellenberger,  128 
Cal.  411,  60  Pac.  1034;  Home  Loan  As- 
sociates V.  Wilkins,  66  Cal.  9,  4  Pac. 
697.  Idaho.— Strode  v.  Miller,  7  Idaho 
16.  59  Pac.  893.  lU.— Snow  v.  Haberer, 
170  111.  App.  265.  Ky.— Doty  v.  Berea 
College,  12  Ky.  L.  Eep.  964,  15  S.  W. 
1063,  16  S.  W.  268.  Minn.— Hull  v. 
King,   38   Minn.   349,   37   N.   W.   792. 

33.  Ala.— Todd  v.  Interstate  Mtg.  & 
Bond  Co.,  196  Ala.  169,  71  So.  661. 
N.  Y. — McNamara  v.  McNamara,  135 
N.  Y.  Supp.  215.  N.  C— Shew  v.  Call, 
119  N.  C.  450,  26  S.  E.  33,  56  Am.  St. 
Rep.  678,  property  of  the  wife  who 
joined  in  the  husband's  mortgage. 

34.  Bechtel  v.  Wier,  152  Cal.  443,  93 
Pac.  75,  15  L.  R.  A.   (N.  S.)  549. 

35.  Ala. — Homer  v.  Schonfeld,  84 
Ala.    313,   4    So.    105.     Cal.— San   Luis 


Obispo  County  Bank  v.  Goldtree,  129 
Cal.  160,  61  Pac.  785.  Kan.— Geuda 
Springs  Town  &  Water  Co.  v.  Lombard, 
57  Kan.  625,  47  Pac.  532.  Tex.— Price 
V.    Lauve,    49    Tex.    74. 

fa]  A  mere  suggestion  by  a  party, 
asking  the  sale  to  be  made'^in  a  par- 
ticular manner  is  sufficient  without  any 
adversary  proceeding.  Kelley  v.  Can- 
ary, 129  Ind.  460,  29  N.  E.  11. 

36.  Jones  v.  Gardner,  57  Cal.  641; 
Cord  V.  Southwell,  15  Wis.  211. 

37.  Sheperd  v.  Pepper,  133  U.  S.  626, 
10  Sup.  Ct.  438,  33  L.  ed.  706;  Wood  v. 
Grayson,  22  App.  Cas.   (D.  C.)    432. 

38.  Nix  V.  Thackaberry,  240  111.  352, 
88  N.  E.  811. 

39.  Anderson  v.  Smith,  108  Mich.  69, 
65  N.  W.  615.  And  see  Taylor  v.  Ellen- 
berger, 128  Cal.  411,  60  Pac.  1034. 

40.  Bank  of  Ukiah  v.  Reed,  131  Cal. 
597,  63   Pac.   921. 

41.  See  the  cases  cited  infra  this 
section. 

42.  Ala.— Mobile  Marine  Dock  &  M. 
Ins.  Co.  V.  Huder,  35  Ala.  713.  Cal. 
Woodward  v.  Brown,  119  Cal.   283,  51 
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chasers  expressly  took  title  subject  to  the  mortgage,*^  though  by  some 
authorities  the  general  rule  is  not  recognized  or  applied.**  If  the  in- 
choate dower  interest  of  the  wife  of  the  mortgagor  in  the  mortgaged 
premises  has  been  set  apart  to  her,  it  is  proper  to  order  a  sale  of  thp 
husband's  interest  to  be  made  first,*^  and  such  an  order  is  not  im- 
proper even  though  her  interest  has  not  been  formally  set  apart.*® 
Where  a  second  mortgage  has  been  placed  upon  a  portion  of  the  prem- 
ises covered  by  a  prior  mortgage,  the  decree  foreclosing  the  prior 
mortgage  should  order  the  sale  of  that  portion  of  the  premises  which 
are  covered  only  by  the  first  mortgage  to  be  made  in  the  first  in- 
stance.*^ if  this  procedure  is  asked  to  be  adopted.*^  This  rule  will  not 
be  followed  however  where  it  would  work  a  hardship  on  the  plaintiff.*" 
"Where  a  portion  of  tlie  mortgaged  property  is  a  homestead,  the  re- 
maining portion  should  be  ordered  to  be  first  sold  under  the  decree."" 
iL.)  Amount  for  Which  .Jupgment  Should  Be  Given. —  (1.)  In  General. 
A  judgment  which  does  not  determine  with  certainty  and  definiteness 


Pac.  2,  542,  63  Am.  St.  Eep.  108.  Coim. 
Sanford  v.  Hill,  46  Conn.  42,  53.  Fla. 
Eitch  V.  Eichelberger,  13  Fla.  169,  182. 
111. — Domestic  Bldg.  Assn.  v.  Nelson, 
172  111.  386,  50  N.  E.  194;  Iglehart  v. 
Crane,  42  111.  261.  Ind. — Houston  v. 
Houston,  67  Ind.  276.  Kan. — Greene  v. 
Healy,  70  Kan.  173,  78  Pac.  416.  Mo. 
Crosby  v.  Farmers'  Bank,  107  Mo.  436, 
17  S.  W.  1004.  N.  J.— Dawes  v.  Cam- 
mus,  32  N.  J.  Eq.  456.  N.  Y.— Welling 
V.  Ryerson,  94  N.  Y.  9S;  New  York 
Life  "ins.  &  Tr.  Co.  v.  Milnor,  1  Barb. 
Ch.  353.  Ohio. — Sternberper  v.  Hanna. 
42  Ohio  St.  305.  S.  C— Watson  v.  Neal, 
38  S.  C.  90,  16  S.  E.  833.  Tex.— Miller 
V.  Rog^ers,  49  Tex.  398.  Wash,— Black 
r.  Suydam,  81  Wash.  279,  142  Pac.  700. 

Ta]  The  nile  is  a  rule  of  property 
and  must  be  applied  as  such  by  the 
federal  courts.  Orvis  v.  Powell,  98 
H.  S.  176,  25  L.  ed.  238. 

[b]  Ijocation  out  of  the  state  of  a 
part  of  the  land  remaining  in  the  own- 
ership of  the  mortgagor,  does  not  af- 
fect the  general  rule.  Welling  v.  Ryer- 
son, 94  N.  Y.  98. 

43.  111.— Monarch  Coal  &  Min.  Co. 
V.  Hand,  197  111.  288,  64  N.  E.  381; 
Briscoe  v.  Power,  47  111.  447.  N.  J. 
Hill's  Admrs.  v.  McCarter,  27  N.  J. 
Eq.  41.  N.  Y,— Willcox  v.  Campbell, 
106  N.  Y.  325,  12  N.  E.  823. 

44.  Huff  V.  Farwell,  67  Iowa  298,  25 
N.  W.  252;  Dickey  v.  Thompson,  8  B. 
Mon.   (Ky.)    312. 

45.  Purviance  v.  Emley,  126  Ind. 
419,  26  N.  E.  167;  Medsker  v.  Parker, 
70  Ind.  509. 

[a]     The  wife's  position  is  analogous 
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to  that  of  a  surety  for  her  husband. 
Smith  V.  Sparks,  162  Ind.  270,  70  N.  E. 
253. 

46.  State  Bank  v.  Backus,  160  Ind. 
682,  67  N.  E.   512. 

47.  Cal.— Raun  v.  Reynolds,  11  Cal. 
14.  Fla.— Ritch  V.  Eichelberger,  13 
Fla.  169,  182.  Miss.— Millsaps  v.  Bond, 
64  Miss.  453,  1  So.  506. 

48.  Detroit  Sav.  Bank  v.  Truesdail, 
38  Mich.  430;  Scott  v.  Webster,  44 
Wis.  185. 

49.  Mich. — Detroit  Sav.  Bank  v. 
Truesdail,  38  Mich.  430;  Sibley  v. 
Baker,  23  Mich.  312.  N.  Y.— Quacken- 
bush  V.  O'Hare,  129  N.  Y.  485,  29 
N.  E.  958;  Brinkerhoff  v.  Marvin,  5 
Johns.  Ch.  (N.  Y.)  320.  S.  C— Walker 
■r.  Covar,  2  S.  C.  16. 

[a]  "The  object  of  the  rule  is  not 
to  take  from  the  prior  incumbrancer 
any  substantial  right,  but  to  require 
him  to  enforce  his  rights  in  such  order 
of  priority  as,  without  loss  to  himself, 
will  protect  as  far  as  practicable  the 
subsequently  acquired  interests  of 
others."  Detroit  Sav.  Bank  v.  Trues- 
dail, 38  Mich.  430. 

[b]  The  right  to  a  sale  in  this  man- 
ner exists  only  in  favor  of  a  junior 
mortgagee.  Rogers  v.  Myers,  68  HI.  92. 
See  also  Stevens  v.  Church,  41  Conn. 
369. 

50.  McLaughlin  v.  Hart,  46  Cal. 
638;    La  Rue   r.   Gilbert,  18   Kan.  220. 

[a]  A  second  mortgagee  of  that  por- 
tion of  the  property  which  is  not  ex- 
empt cannot  obtain  a  decree  that  the 
exempt  portion  of  the  property  covered 
by  the  first  mortgage  shall  be  sold  first. 
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the  amount  which  is  due  is  void.^^  "Where  the  mortgage  has  been  as- 
signed merely  as  security  for  another  debt,  the  decree  cannot  be  for 
more  than  the  principal  debt.^-  If  the  mortgage  was  security  for  per- 
formance of  the  conditions  of  a  penal  bond,  judgment  should  not  be 
for  the  amount  of  the  penalty  of  the  bond  but  only  for  the  amount 
actually  due,^-  but  if  justice  requires  it,  the  penalty  of  the  bond  will 
not  be  treated  as  the  limit  for  which  judgment  may  be  given.^*  Where 
several  mortgages  are  foreclosed  in  one  action  the  judgment  should 
determine  the  amount  due  under  each  and  not  be  a  general  judgment 
for  the  aggregate  amount.^^  The  amount  awarded  by  the  judgment 
cannot  exceed  the  amount  prayed  for  in  the  complaint.^®  Any  credits 
by  reason  of  partial  payments  or  partial  satisfaction  of  the  debt 
should  be  properly  recognized  by  the  decree.^^ 

(2.)  Entire  Debt  Maturing  on  Partial  Default.  — If  under  the  terms  of 
mortgage  the  entire  debt  may,  at  the  option  of  the  mortgagee,  be  de- 
clared due  on  default  in  payment  of  a  portion  thereof,  or  of  the  in- 
terest, and  the  exercise  of  such  option  is  alleged  in  the  complaint,  the 
decree  may  be  for  the  full  amount  of  the  mortgage  indebtedness  ;°^ 


Cal.— McLaughlin  v.  Hart,  46  Cal.  638. 
Kan. — Chapman  v.  Lester,  12  Kan. 
592.  Mich. — Armitage  v.  Toll,  64  Mich, 
412,  31  N.   W.  408. 

51.  Idaho. — Vermont  Loan  &  Trust 
Co.  V.  McGregor,  5  Idaho  510,  51  Pac. 
104.  lU.— Mulvey  v.  Gibbons,  87  111. 
3d7;  Tompkins  v.  Wiltberger,  56  111. 
385.  Ind.— Travelers'  Ins.  Co.  v.  Pat- 
ten, 98  Ind.  209.  Ky.— Hopkins  V. 
Ward,  12  B.  Mou.  185.  Mo. — Eumsey 
V.  People's  Ry.  Co.,  144  Mo.  175,  46 
S.  W.  144.  N.  C— Gore  v.  Davis,  124 
N.  C.  234,  32  S.  E.  554.  S.  C— Bar- 
ron V.  Southern  Scale  &  Fixture  Co., 
106  S.  C.  342,  91  S.  E.  321.  Tenn. 
Pante  v.  Bethel,  9  Heisk.  666.  W.  Va. 
Eohrer  v.  Travers,  11  W.  Va.  146. 
Wis.— Spengler  v.  Hahn,  95  Wis.  472, 
70  N.  W.  466. 

[a]  Where  there  are  Intervening 
plaintiffs  the  amount  due  to  each  must 
be  definitely  ascertained.  Eumsey  v. 
People's  Ry.  Co.,  144  Mo.  175,  46  S.  W. 
144. 

[b]  A  determination  and  adjudica- 
tion of  the  amount  due  cannot  be  left 
entirely  to  a  referee.  De  Leuw  v. 
Neely,  71  111.  473;  Hopkins  v.  Ward,  12 
B.   Mon.    (Ky.)    185. 

52.  Morton  v.  New  Orleans  &  S.  E. 
Co.,  79  Ala.  590;  Poston  v.  Jones,  122 
N.  C.  536,  29  S.  E.  951.  And  see  Stan- 
ley V.  Chicago  Tr.  &  Sav.  Bank,  165 
111.  295,  46  N.  E.  273. 

53.  Scriven  v.  Hursh,  39  Mich.  98; 
Heidtke  v.  Krause,  97  Wis.  118,  72  N. 
W.  351. 


54.  Me.— Eugley  v.  Sproul,  99  Atl. 
443,  a  bond  for  support  and  mainte- 
nance. N.  J.— Long's  Admr.  v.  Long, 
16  N.  J.  Eq.  59.  N.  Y.— Mower  v. 
Kip,  6  Paige  88,  29  Am.  Dec.  748. 

But  see  Harper  v.  Barsh,  10  Each. 
Eq.  (S.  C.)  149;  Cruger  v.  Daniel,  1 
McMull.  Eq.   (S.  C.)   157. 

55.  Taylor  v.  Ellenberger,  128  Cal. 
411,  60  Pac.  1034.  111.— Knight  V. 
Heafer,  79  111.  App.  374.  Mont.— Col- 
lier V.  Ervin,  2  Mont.  335. 

[a]  Provisions  in  a  mortgage  for 
the  release  of  the  mortgage  as  to  lots 
sold  by  the  mortgagor,  does  not  re- 
quire an  apportionment  of  the  debt 
among  the  various  lots.  Domestic  Bldg. 
Assn.  V.  Nelson,  172  111.  386,  50  N.  E. 
194. 

56.  Post  V.  Becker,  26  Cal.  App.  392, 
147  Pac.  98;  Ketchum  v.  White,  72  Iowa 
193,  33  N.  W.  627,  an  excessive  judg- 
ment is  erroneous"  but  not  void. 

Limitation  of  relief  to  be  granted 
by  the  prayer  of  the  complaint,  gen- 
erally, see  supra,  III,  C,  3,  t.  (Ill), 
(B).  '      y     >     . 

57.  Ark. — Crebbin  v.  Deloney,  75 
Ark.  59,  86  S.  W.  829.  la.— Wilson 
Sewing  Mach.  Co.  v.  Eutledge,  60  Iowa 
39,  14  N.  W.  92.  Nev.— Hoppin  v.  Win- 
nemucca  First  Nat.  Bank,  25  Nev.  84, 
56  Pac,  1121. 

[a]  Rents  collected  by  the  mort- 
gagee should  be  deducted  from  the 
amount  of  the  mortgage  debt.  Crebbin 
r.  Deloney,  75  Ark.  59,  86  S.  W.  829. 

58.  Darrow  v.  Scullin,  19  Kan.  57. 
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but  if  no  allef]ration  of  the  exercise  of  the  option  is  made,  the  decree 
can  be  for  only  such  portion  of  the  debt  as  has  actually  matured."® 

(3.^  T)eM  Payable  in  7«s<a?/me?!ts.  —  Installments  of  the  mortgage  debt 
falling  due  between  the  date  of  the  institution  of  the  action  and  the 
date  of  the  decree,  may  be  included  in  the  decree, ''°  if  the  complaint 
asks  for  their  recovery,^^  and  the  general  rule  also  applies  to  separate 
mortgages  thus  maturing.'^-  Judgment  cannot  be  given  for  a  part  or 
installment  of  the  mortgage  debt  which  is  not  yet  due/'^  and  if  pay- 
ment of  past  due  installments  of  the  debt  is  made  pending  foreclosure 
proceedings,  the  court  cannot  render  a  conditional  decree  to  take 
efiTect  if  tliere  should  be  a  default  in  the  payment  of  installments  fall- 
ing due  in  the  future/'* 

(4.)  Interest — Interest  should  be  allowed  by  the  decree  as  a  part  of 
the  debt,  to  the  date  of  rendition  of  the  decree/^  From  the  date  of 
the  decree,  interest  should  be  allowed  on  the  amount  named  in  the 


59.  White  v.  Gracey,  45  Fla.  657,  34 
So.  223. 

60.  Ala. — Fields  v.  Drennen,  115  Ala. 
558,  22  So.  114;  Fulgham  V.  Morris,  75 
Ala.  245;  Mussina  r.  Bartlett,  8  Port. 
277,  284.  Fla. — McLane  v.  Piaggio,  24 
Fla.  71,  3  So.  823.  Ind.— Buchanan  v. 
Berkshire  Life  Ins.  Co.,  96  Ind.  510, 
524.  La. — Penouilh  v.  Alaraham,  44  La. 
Ann.  188,  10  So.  676.  Mich.— Hanford 
t'.  Eobertson,  47  Mich.  100,  10  N.  W. 
125.  Miss. — ^Magruder  v.  Eggleston,  41 
Miss.  281.  N.  H.— Clark  v.  Clark,  62 
N.  H.  267.  N.  y.— Sherman  v.  Fos- 
ter, 158  N.  Y.  587,  53  N.  E.  504;  Asen- 
dorf  V.  Meyer,  8  Daly  278.  S.  C. 
Cooke  V.  Pennington,  15  S.  C.  185.  S.  D. 
Russell  V.  Wright,  23  S.  D.  338,  121 
N.  W.  842.  Wis. — Manning  v.  McClurg, 
14  Wis.  350. 

61.  McLane  v.  Piaggio,  24  Fla. '71, 
3  So.  823;  Sherman  v.  Foster,  158  N.  Y. 
587,  53  N.  E.  504. 

fa]  If  the  complaint  expressly  asks 
for  a  recovery  of  the  amount  then  due, 
installments  thereafter  falling  due  can- 
not be  included  in  the  decree.  Smith 
r.  Osborn,  33  Mich.  410;  Williams  v. 
Creswell,  51  Miss.  817. 

62.  Orange  Growers'  Bank  v.  Dun- 
can,  133   Cal.   2.54,  65   Pac.   469. 

63.  Cal.— Hunt  -p.  Dohrs,  39  Cal. 
304.  111.— Smith  r.  Smith,  32  111.  198. 
N.  J. — Greenville  Bldg.  &  L.  Assn.  v. 
VVholey,  68  N.  J.  Eq.  92,  59  Atl.  341. 
N.  Y.— But  see  Hall  v.  Bamber,  10 
Paige  296.  Ohio. — King  r.  Longworth, 
7  Ohio  (Pt.  2)  231.  Okla.— Griffin  v. 
Jones,  45  Okla.  305,  147  Pac.  1024. 
Tex. — Warren  v.  Harrold,  92  Tex.  417, 
49  S.  W.  364,  disapproving  Gillmour  v. 
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Ford,  19  S.  W.  442.  Wis.— Packard 
V.  Kinzie  Ave.  Heights  Co.,  96  Wis. 
114,   70   N.   W.    1066. 

Contra,  Scottish  American  Mtg.  Co. 
V.  Reeve,  7  N.  D.  99,  72  N.  W.  1088; 
Ware  v.  Hewett,  63  W.  Va.  47,  59  S. 
E.  756. 

Directing  sale  of  property  where  some 
installments  have  not  fallen  due,  see 
supra,   III,   C,   3,   t,    (III),    (K),    (1). 

64.  Fulgham  v.  Morris,  75  Ala.  245. 
Compare  Wylie  v.  McMakin,  2  Md.  Ch. 
413. 

65.  Fla. — American  Securities  Co.  v. 
Goldsberry,  69  Fla.  104,  67  So.  862; 
Lafiin  v.  Gato,  50  Fla.  558,  39  So.  59. 
HI. — Arneson  v.  Haldane,  105  111.  Api . 
589.  Neb.— Toliver  v.  Stephenson,  83 
Neb.  747,  120  N.  W.  450.  R.  I.— Sil- 
verman V.  Shattuck,  33  R.  I.  67,  80 
Atl.  184. 

Covipare  Gibbes  Mach.  Co.  v.  Ham- 
ilton, 100  S.  C.  59,  84  S.  E.  296. 

[a]  If  no  rate  of  interest  is  specified, 
interest  at  the  legal  rate  will  be  al- 
lowed. Ewell  V.  Daggs,  108  U.  S.  143, 
2  Sup.  Ct.  408,  27  L.  ed.  682. 

[b]  The  fact  that  interest  notes 
have  been  given  docs  not  jirevent  the 
court  from  including  interest  in  the 
decree.  Guignon  v.  Union  Trust  Co., 
156  111.  135,  40  N.  E.  556,  47  Am.  St. 
Rep.  186. 

[<•]  Where  the  judgment  has  been 
modified  interest  at  the  conventional 
rate  should  be  allowed  only  to  the  date 
of  the  original  judgment;  after  that 
date  legal  interest  is  chargeable.  Tay- 
lor V.  Ellenberger,  134  Cal.  31,  66  Pac. 
4. 
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decree,"^  including  attorneys'  fees,"  and  other  costs,^^  ^t  the  legal 
rate.^^  On  foreclosure  of  a  mortgage  securing  a  debt  payable  in  in- 
stallments for  default  in  any  installment,  a  rebate  of  the  interest  on 
installment  payments  not  bearing  interest  and  not  yet  due  must  be 
madeJ*' 

(5.)  Ta:ces  and  Insurance.  —  Taxes  paid  by  the  mortgagee  under  a  cov- 
enant in  the  mortgage,"^^  and  taxes  accruing  or  paid  pending  the  liti- 
gation are  to  be  included  in  the  decree,''^  if  the  plaintiff  has  asked  for 
such  relief/^  Insurance  premiums  paid  by  the  mortgagee  may  be  in- 
cluded in  the  decree,  where  the  mortgage  is  security  for  such  pay- 
mentsJ*  In  the  absence  of  such  a  provision  in  the  mortgage,  such  pay- 
ments cannot  be  included  in  the  decree.^^ 


66.  See  cases  in  notes  following, 
[a]     Definiteness. — A    decree    finding 

a  certain  sum  due  "  'with  lawful  in- 
terest thereon'  from  a  specific  date 
until  paid"  is  suflaciently  definite.  Junk 
V.  Zieske,  177  111.  App.  103. 

67.  Ariz. — Daggs  v.  Bolton,  6  Ariz. 
370,  57  Pac.  611,  it  is  error  to  allow 
interest  on  this  item  at  the  rate  speci- 
fied in  the  contract.  Fla. — American 
Securities  Co.  v.  Goldsberry,  69  Fla.  104, 
67  So.  862.  111.— Healy  v.  Protection 
Mut.  Fire  Ins.  Qo.,  213  111.  99,  72 
N.  E.  678. 

68.  Enright  v.  Hubbard,  34  Conn. 
197. 

[a]  Statement  of  the  Rule. — "We 
suppose  it  has  not  been  the  common 
practice  to  direct  interest  to  be  paid 
upon  the  costs  taxed  in  cases  of  fore- 
closure. But  upon  principal,  after  the 
costs  are  taxed,  and  so  have  become 
a  legal  debt,  we  do  not  perceive  why 
it  may  not  be  as  just  and  equitable 
that  interest  should  be  allowed  upon 
them  as  upon  the  original  indebtedness. 
And  if  there  are  any  equitable  circum- 
stances requiring  the  interest  to  be 
paid  upon  the  costs,  we  think  there  is 
nothing  illegal  in  it  which  will  render 
a  decree  to  that  effect  erroneous.  The 
costs  taxed  in  cases  of  this  kind  have 
usually  been  small  and  the  interest 
upon  them  regarded  as  too  unimportant 
to  make  any  questions  about.  But  in 
a  case  where  the  costs  are  large  in 
amount,  and  are  made  up  for  the  most 
part  of  money  paid  out  by  the  success- 
ful party  in  the  prosecution  of  his  suit, 
as  is  often  the  case,  it  seems  but  just 
that  the  costs,  after  they  have  been 
taxed,  should  carry  interest  as  well  as 
the  principal  debt.  The  costs  after 
taxation  have  become  a  judgment  debt 
of   as   high    a   nature    as   the    original 


debt  itself."     Enright  v.  Hubbard,  34 
Conn.  197. 

69.  Wayman  v.  Cochrane,  35  111.  152  j 
Wilson  V.  Marsh,  13  N.  J.  Eq.  289. 

70.  Greenville  Bldg.  &  L.  Assn.  v. 
Wholey,   68   N.   J.   Eq.   92,  59  Atl.  341. 

71.  111.— De  Leuw  v.  Neely,  71  111. 
473.  Kan.— Bird  v.  Belz,  33  Kan.  391, 
6  Pac.  627;  Harris  V.  McCrossen,  31 
Kan.  402,  2  Pac.  814.  Neb.— Johnson 
V.  Payne,  11  Neb.  269,  9  N.  W.  81. 
S.  C— Barnwell  v.  Marion,  60  S.  C.  314, 
38  S.  E.  593.  Wash.— James  v.  Brain- 
ard-Jackson  &  Co.,  64  Wash.  175,  116 
Pac.  633. 

[a]  Special  assessments  paid  may 
also  be  included.  Sidenberg  v.  Ely,  90 
N.  Y.  257,  43  Am.  Eep.  163,  11  Abb. 
N,  C.  354. 

[b]  A  prayer  for  general  relief  is 
sufficient  to  authorize  the  recovery  of 
taxes  paid.  Brown  v.  Miner,  21  111. 
App.  60. 

72.  McKelvey  v.  Wagy,  157  Cal,  406, 
108  Pac.  268;  Jehle  i'.  Brooks,  112 
Mich.  131,  70  N.  W.  440. 

[a]  No  intervention  by  the  state  or 
municipality  is  necessary  for  the  court 
to  order  such  taxes  paid.  Dunn  v. 
Dunn,  99  Tenn.  598,  42  S.  W.  259. 

73.  De  Leuw  v.  Neely,  71  111.  473. 

74.  Cal.— Taylor  v.  Ellenberger,  124 
Cal.  411,  60  Pac.  1034.  Mich.— Jehie 
V.  Brooks,  112  Mich.  131,  70  N.  W. 
440;  Walton  v.  Hollywood,  47  Mich. 
385,  11  N.  W.  209.  Mo.— McLean  v. 
Burr,  16  Mo.  App.  240.  N.  C— Overby 
V.  Favetteville  Bldg.  &  L.  Assn.,  81 
N.  C.'56. 

[a]  The  complaint  must  seek  the  re- 
covery of  this  item  or  it  cannot  be 
allowed.  Washburn  v.  Wilkinson  59 
Cal.  538. 

75.  Faure  v.  Winans,  1  Hopk.  Ch. 
(N.  Y.)  283,  14  Am.  Dec.  545.    Compare 
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(6.)  Fees  and  Costs — The  decree  shonld  also  include  such  costs^"  as 
have  been  awarded  to  the  parties."  The  annnint  of  an  attorneys'  fee 
fixed  by  the  court  is  to  be  iru-hided  in  the  judgment.^** 

(IV.)  Procedure  With  Reference  to  Judgment.  —  (A.)  Matters  Pertaining 
TO  Rendition  and  Entry. —  (1.)  In  General.'^  —  The  jiidgiuent  must  be 
rendered  by  the  court,  and  not  by  the  clerk,^*^  but  its  entry  is  a  duty 
for  the  elerk  to  perform.^^  After  entry  of  a  default,  a  judgment  of 
foreclosure  may  be  rendered  upon  conkpliance  with  any  existing  stat- 
utory provisions.^- 

(2.)  Time.  —  A  decree  of  foreclosure  cannot  be  rendered  and  entered 
in  vacation,^^  and  in  some  jurisdictions,  judgmuent  cannot  be  rendered 


Matter    of   Bogart,    2S    Ilun     (N,     Y.) 
466. 

[a]  Insurance  effected  by  the  mort- 
gagee at  the  request  of  the  mortgagor 
is  a  proper  charge.  Mix  v.  Hotcbkiss, 
14  Conn.  32,  45.  ' 

76.  As  to  what  are  proper  items  of 
costs,  see  infra,  III,  C,  3,  v. 

77.  ConcMin  v.  Coddington,  12  N.  J. 
Eq.   250,   72    Am.   Dec.    393. 

[a]  Omission  To  Fix  the  Amount  of 
Costs  Is  Harmless. — "The  objection 
that  the  decree  left  uncertain  the 
amount  to  be  paid  in  order  to  prevent 
a  sale  we  do  not  consider  important. 
It  amounted  to  no  more  than  a  reserva- 
tion of  power  by  the  court  to  include 
in  the  decree  a  sum  sufficient  to  pay, 
besides  taxable  costs,  the  trustee's 
compensation,  counsel  fees  and  other 
expenses  or  disbursements  which  should 
thereafter  be  allowed  by  the  court. 
The  items  enumerated  are  of  the  na- 
ture of  costs,  which,  by  common  prac- 
tice, and  from  necessity,  are  often  left, 
when  decrees  or  judgments  are  pro- 
nounced, for  subsequent  taxation.  No 
harm  can  result,  because  it  is  always 
in  the  power  of  any  party  interested 
to  move  for  a  determination  of  what- 
ever in  such  particulars  had  been  left 
at  large."  Grape  Creek  Coal  Co,  v. 
Farmers'  L.  &  Tr.  Co.,  63  Fed.  891, 
12  C.  C.  A.  350. 

[h}  On  foreclosure  by  a  second 
mortgagee,  the  decree  should  order  the 
costs  of  the  *irst  mortgagee  to  be  first 
paid.  Concklin  v.  Coddington,  12  N.  J. 
Eq.  250,  72  Am.  Dec.  393. 

78.  Healv  v.  Protection  Mut.  Fire 
Ins.  Co.,  2i3  111.  99,  72  N.  E.  678; 
McClure  v.  Little,  15  Utah  379,  49  Pac. 
298.  62  Am.  St.  Ecp.  938. 

When  attorneys'  fees  are  proper 
items  of  costs,   see  infra,  III,    C,    3, 

V,  (HI),  (F). 
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79.  See  the  titles  "Decrees;" 
' '  Judgments. ' ' 

80.  Burroughs  r.  Ellis,  76  Iowa  649, 
38  N.  W.  141;  State  ex  rel.  Eeser  v. 
District  Court,  53  Mont.  235,  163  Pac. 
1119.  See  generally  the  titles  "De- 
crees ; "  "  Judgments. ' ' 

[a]  Although  findings  of  fact  and 
conclusions  of  law  have  been  filed,  the 
clerk  cannot,  without  an  order  from 
the  court,  enter  judgment  of  foreclos- 
ure. State  ex  rel.  Eeser  v.  District 
Court,  53  Mont.  235,  163  Pac.   1149. 

[b]  After  a  notation  by  the  judge 
has  been  made  on  his  calendar  con- 
taining the  essential  elements  of  a 
decree,  the  clerk  may  enter  it  up.  Bur- 
roughs V.  Ellis,  76  Iowa  649,  38  N.  W. 

141. 

81.  Carr  v.  Bosworth,  72  Iowa  530, 
34  N.  W.  317;  Johnson  v.  Eawls,  39 
Neb.  351,  58  N.  W.  132. 

fa]  A  statute  requiring  entry  in  a 
"record  book"  is  directory  only,  and 
entry  in  a  book  entitled  "decrees  of 
the  foreclosure  of  mortgages"  is  good. 
Carr  v.  Bosworth,  72  Iowa  530,  34  N. 
W.  317. 

82.  See  the  statutes  and  People  ex 
rel.  Eoscnquest  v.  Donnellv,  168  App. 
Div.  500,  153  N.  Y.  Supp.  997;  Twigg 
V.   James,   37   Wash.   434,   79   Pac.   959. 

As  to  default  judgment,  see  14 
Standard  Proc.  854,  et  seq. 

As  to  decree  pro  confesso,  see  6 
Standard  I'roc.  762,  et  seq. 

[a]  Notice  of  motion  for  judgment 
must  be  served  upon  such  defendants 
as  have  appeared.  People  ex  rel.  Eoscn- 
quest V.  Donnelly,  168  App.  Div.  500, 
153  N.  Y.  Supp.  997. 

83.  Babbitt  v.  Field,  6  Ariz.  6,  52 
Pac.  775;  Jackson  v.  Becktold  Printing 
&  Book  Mfg.  Co.,  86  Ark.  591,  112 
S.  W.  161,  20  L.  R.  A.  (N,  S.)  454. 
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until  a  specified  time  after  notice  of  the  pendency  of  the  action,^*  A 
premature  entry  of  judgment  constitutes  a  mere  irregularity,^^  and  the 
record  of  the  judgment  need  not  be  rewritten,  though  it  becomes  ef- 
fective only  from  the  date  on  which  it  should  have  been  entered.^*'  The 
decree  may  be  enrolled  nunc  pro  tunc.^^  Rendition  of  the  judgment  on 
a  purchase  money  mortgage  may  be  stayed  pending  the  determination 
of  an  action  at  law  for  damages  for  breach  of  covenant  in  the  deed.'^^ 

(3.)  Form.  — No  particular  form  of  judgment  is  required,®^  though 
any  statutory  provisions  regarding  the  form  of  the  decree  should  be 
carefully  followed/'^'  Where  the  judgment  is  rendered  by  default,  on 
substituted  service  it  should  recite  the  taking  of  such  proof  as  is  re- 
quired by  statute  in  such  cases.^^  The  judgment  should  contain  pro- 
visions settling  and  adjudicating  all  the  issues  in  the  action.^-  It 
should  not  take  the  form  of  a  personal  judgment.^^ 

(4.)  Defects  in  the  Judgment. — Mere  defects  or  irregularities  in  a 
judgTuent  for  foreclosure  which  are  technical  in  their  nature,  will  not 
affect  its  validity,^*  but  material  defects  will  render  it  invalid.*^^  Ob- 
jections to  the  form  of  the  decree  will  be  waived  by  participation  in 
the  further  proceedings  in  the  action.^*^ 

(B.)    Correction  or  Amendment — The  correction,  amendment,  or  mod- 


84.  Gile  V.  Colby,  92  Wis.  619,  66 
N.  W.  802. 

[a]  Where  the  statute  provides  that 
lands  shall  not  be  sold  for  a  specified 
time  after  filing  a  bill  for  foreclosure, 
the  order  for  sale  may  be  made  prior 
to  such  date.  Smith  v.  Valentine,  19 
Minn.  452. 

85.  Huntington  V.  Meyer,  92  Wis. 
557,  66  N.  W.  500. 

86.  Weil  V.  Howard,  4  Nev.  384. 

87.  Powell  V.  Pierce,  168  Mich.  427, 
134  N.  W.  447. 

[a]  Failure  of  the  clerk  to  mark 
the  judgment  as  filed  on  the  day  it 
was  handed  to  him  does  not  prevent 
the  judgment  as  being  considered  to 
have  been  filed  on  that  date.  Hart  v. 
Jos.  Schlitz  Brew.  Co.,  120  Wis.  553, 
98  N.  W.  526.  See  generally  the  title 
"Filing." 

88.  Bergman  V.  Forteseue,  74  N.  J. 
Eq.  266,  69  Atl.  474. 

[a]  Indemnity  against  loss  will  bo 
required  as  a  condition  to  a  grant  of 
the  stay.  Bergman  v.  Forteseue,  74  N. 
J.  Eq.  266,  69  Atl.  474. 

89.  Morris  v.  Hartley,  26  Cal.  App. 
61,  146  Pac.  73. 

[a]  For  a  complete  form  of  decree, 
see  Malsberger  v.  Parsons  (Del.  Ch.), 
100  Atl.  786.  See  also  9  Standard 
Proc.  836,  842,  et  seq. 

90.  Welp  V.  Gunther,  48  Wis.  543,  4 
N.  W.  647;  Jones  v.  Oilman,  14'  Wig. 
450. 


91.  See  14  Standard  Proc.  902. 

[a]     The  presumption  of  regularity 

of  official  conduct,  will,  however,  sup- 
ply the  omission  of  such  a  recital. 
Lauder  v.  Meserole,  148  App.  Div.  739. 
133  N.  Y.  Supp.  340. 

92.  See   supra,   III,    C,    3,    t,    (III), 

(A). 

93.  Duecker  v.  Goeres,  104  Wis.  29, 
80  N.  W.  91.  And  see  supra,  III,  C. 
3,  t,  (I). 

94.  Brenen  v.  North,  7  App.  Div.  79, 
39  N.  Y.  Supp.  975,  where  greater  relief 
than  was  prayed  for  was  rendered. 

[a]  Clerical  errors  apparent  on  the 
face  of  the  "decree  are  harmless.  Moore 
V.  SenTple,  11  Cal.  360.  And  see  Viss- 
man  v.  Bryant,  14  Ky.  L.  Eep.  874, 
21  S.   W.  759. 

[b]  The  erroneous  statement  of  im- 
material facts  is  harmless.  Snyder  v. 
Chicago,  S.  F.  &  C.  Ey.  Co.,  131  Mo. 
568,  33  S.  W.  67. 

[c]  The  absence  of  customary  terms 
and  recitals  which  do  not,  however,  af- 
fect the  effectiveness  of  the  decree,  is 
harmless.    Holmes  v.  West,  17  Cal.  623. 

95.  Edwards  v.  Hough,  5  Ind.  149. 
[a]     The   omission  of  the  name  of 

a  defendant  renders  the  judgment  in- 
effective as  to  him.  Sichler  v.  Look, 
93  Cal.  600,  29  Pac.  220. 

96.  Trogden  v.  Safford,  21  111.  App. 
240. 
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ification  of  a  judfjment  or  docree  of  forec^losure  is  governed  by  the  gen- 
eral rules  elsewhere  treated."^  INIistakes  due  to  inadvertence  or  misap- 
prehension of  the  facts,**^  and  clerical  mistakes,^^  may  be  corrected.  A 
mistake  as  to  the  amount  of  the  judgment/  or  in  the  description  of  the 
premises  ordered  to  be  sold,-  can  be  corrected,  although  it  has  been, 
held  that  a  decree  cannot  be  reformed  to  correct  an  omission  in  or  mis- 
description of  the  premises  contained  in  the  mortgage  and  carried  into 
the  decree.^  The  terms  and  conditions  of  the  sale  ordered  to  be  made 
may  be  modified.*  A  person  other  than  the  one  originally  appointed 
may  be  designated  to  conduct  the  sale  of  the  property.^  The  erroneous 
rendition  of  a  personal  judgment  may  be  corrected,*'  as  may  an  omis- 
sion of  an  intended  personal  judgment.^ 

The  modification  or  correction  may  be  made  on  motion,^  of  which 
notice  should  be  given,^  or  by  a  suit  in  equity.^"     The  voluntary  re- 


97.  See  the  titles  "Decrees;" 
"Judgments,"  and  Whitmore  v.  Stew- 
art, (Jl  Kan.  254,  59  Pac.  2G1. 

98.  Kan.— Martin  v.  Miller,  97  Kan. 
723,  156  Pac.  709,  decree  erroneously 
fixing  a  shorter  period  for  redemption 
than  that  specified  by  law.  Neb. 
Hoagland  r.  Way,  35  Neb.  387,  53  N. 
W.  207.  N.  Y.— Case  v.  Mannis,  5/ 
Hun  594,  11  N.  Y.  Supp.  243,  19  Civ. 
Proc.  296,  33  N.  Y.  St.  44. 

99.  Bostwick  v.  Van  Vleck,  lOG  Wis. 
387,  82  N.  W.  302. 

[a]  The  test  "is  whether  the  error 
relates  to  something  that  the  trial 
court  erroneously  omitted  to  pass  upon 
or  considered  and  passed  upon  er- 
roneously, or  a  mere  omission  to  pre- 
serve record,  correctly  in  all  respects, 
of  the  actual  decision  of  the  court, 
which  in  itself  was  free  from  error." 
Bostwick  I'.  Van  Vleck,  106  Wis.  387, 
82  N.  W.  302. 

1.  Harris  v.  McCrossen,  31  Kan.  402, 
2  Pac.  814;  Hart  r.  Jos.  Schlitz  Brew. 
Co.,  120  Wis.  553,  98  N.  W.  526. 

2.  Thayer  r.  Knote,  59  Kan.  181,  52 
Pac.  433;  Wood  v.  Martin,  66  Barb. 
(N.  Y.)  241. 

3.  Stewart  v.  Wilson,  141  Ala.  405, 
37  So.  550,  109  Am.  St.  Eep.  33; 
Stephenson  r.  Harris,  131  Ala.  470,  31 
So.  445.  But  sec  Dickey  v.  Gibson, 
113    Cal.    26,   45   Pac.    15,   54    Am.    St. 

Rep.    221. 

[a]  Inclusion  of  omitted  land  by 
the  register  in  making  the  foreclosure 
sale,  docs  not  confer  the  right  to  have 
a  reformation.  Stewart  v.  Wilson  141 
Ala.  405,  37  So.  550,  109  Am.  St.  Eep. 
33.  ^ 

4.  Farmers'  Loan  Co.  v.  Oregon  Pac 
E.   Co.,  28  Ore.  44,  40  Pac.   1089. 
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5.  Granger  v.  Sheriff,  140  Cal.  190, 
73  Pac.  816. 

6.  A^ancleef  v.  Britton  45  Ind.  App. 
388,  90  N.  E.  1034. 

7.  Barron  v.  Kennedy,  17  Cal.  574; 
Sprague  v.  Jones,  9  Paige  (N.  Y.) 
395. 

8.  Robins  v.  Swain,  68  111.  197; 
Packard  r.  Kinzie  Ave.  Heights  Co., 
105  Wis.  323,  81  N.  W.  488. 

9.  Ives  V.  Sanguinetti,  18  Ariz.  552, 
164  Pac.  435;  Homan  t\  Hellman,  35 
Neb.  414,  53  N.  W.  369. 

[a]  An  application  which  will  be 
granted  as  of  course,  need  not  be  no- 
ticed. Dickov  r.  Gibson,  113  Cal.  26, 
45  Pac.  15,  54  Am.  St.  Rep.  321. 

[b]  Where  no  injury  could  flow 
from  the  amendment,  notice  to  the 
adverse  party  is  not  required.  Wing 
r.  De  La  Rionda,  125  N.  Y.  678,  25 
N.  E.  1064;  Poughkeepsie  Sav.  Bank 
V.   Extension   Dev.   Co.,   154   App.   Div. 

308,  138  N.  Y.  Supp.  958.  And  see 
Louisville  Banking  Co.  i\  Blake,  70 
Minn.  252,  73  N.  W.  155. 

[e]  The  record  on  appeal  must  show 
affirmatively  that  notice  was  not  given, 
as  the  presumption  is  that  it  was  given. 
Ives  v.  Sanguinetti,  18  Ariz.  552,  164 
Pac.  435. 

[d]  The  notice  should  specify  the 
irregularity  of  which  com])laint  is 
made.  Case  v.  Mannis,  57  Ilun  594, 
11  N.  Y.  Supp.  243,  19  Civ.  Proc.  296, 
33  N.  Y.  St.  44. 

fe]  The  judgment  cannot  be  modi- 
fied on  proceedings  to  obtain  confirma- 
tion of  a  sale.  Whitmore  v.  Stewart, 
61  Kan.  254,  59  Pac.  261. 

10.  Robins  v.  Swain,  68  111.  197; 
Thayer  v.  Knote,  59  Kan.  181,  52  Pac. 
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mission  by  a  party  of  a  right  erroneously  conferred  may  also  operate 
as  a  modification  of  the  judgment.^^  Application  for  a  correction  or 
modification  must  be  made  within  the  time  specified  by  statute  for  such 
procedure  generally/-  though  matters  in  the  decree  affecting  the  meth- 
ud  of  its  subsequent  execution,  may  be  modified  at  any  time  before  it 
is  carried  into  effect."  After  the  sale  has  taken  place,  it  is  too  late 
to  modify  the  judgment.^*  To  effect  the  correction  of  a  decree,  a  modi- 
fied decree  may  be  entered  nunc  pro  tunc,^^ 

(C.)  Vacation  OF  THE  Judgment. —  (1.)  Grounds  for  Eelief.  The  judg- 
ment in  a  foreclosure  action  may,  like  other  judgments,^^  be  vacated  on 
the  ground  of  accident  or  mistake,^^  excusable  neglect, ^^  or  fraud/^ 
or  for  other  good  and  sufficient  reasons.-^  A  judgment  will  not  be 
vacated  unless  the  relief  is  necessary  to  work  equity  and  justice  in  the 
case.21  A  suit  in  equity  to  vacate  the  judgment  cannot  be  maintained 
upon  any  grounds  which  could  have  been  adequately  presented  in  the 
foreclosure  action."^  In  some  states,  where  the  service  of  process  was 
by  publication  the  defendant  may,  upon  a  showing  of  good  cause,  be 
allowed  to  defend  after  judgment.-^  And  the  same  rule  has  been  'ap- 
plied to  all  actions  where  a  judgment  by  default  has  been  entered.-* 
A  meritorious  defense  to  the  foreclosure  action  must  in  all  cases  be 


433,  to  correct  the  description  of  the 
mortgaged  premises. 

11.  See  infra,  this  note. 

[a]  Where  an  erroneous  adjudica- 
tion of  the  amount  of  interest  due  is 
carried  into  a  decree,  the  service  and 
filing  of  a  remission  of  a  claim  to  the 
excess  improperly  allowed,  works  a 
modification  of  the  judgment.  Hiles  i;. 
Brooks,  105  Wis.  256,  81   N.  W.  422. 

12.  See  the  statutes,  and  Sidney 
Stevens  Imp.  Co.  v.  South  Ogden  Land, 
B.  &  I.  Co.,  20  Utah  267,  58  Pac.  843 
(within  six  months  after  expiration  of 
the  term) ;  Hannah  v.  Dorrell,  73  Ind. 
465. 

13.  Eoyal  Trust  Co.  v.  Washburn, 
etc.  R.  Co.,  113  Fed.  531. 

14.  Moore  v.  Meek,  8  Kan.  153. 

15.  Batchelder  v.  Brickell,  75  Cal. 
373,  17  Pac.  441. 

16.  See  the  titles  "Decrees;"  "Judg- 
ments;" and  Twigg  v.  James,  37  Wash. 
434,  79  Pac.   959. 

17.  Worth  V.  Wetmore,  87  Iowa  62, 
54  N.  W.  56;  Investment  Securities 
Co.  V.  Adams,  37  Wash.  211,  79  Pac. 
625. 

[a]  Omission  of  necessary  parties 
defendant  by  mistake  justifies  the  va- 
cating of  the  judgment.  Investment 
Securities  Co.  v.  Adams,  37  Wash.  211, 
79  Pac.  625. 

18.  Cal.— Bernheim  v.  Oerf,  123  Cal, 
170,  55  Pac.  759.    N.  Y.— Pratt  v.  Fay, 


161  N.  Y.  Supp.  412.  Wash.— Invest- 
ment Securities  Co.  v.  Adams,  37  Wash. 
211,  79  Pac.   625. 

[a]  Neglect  of  counsel  to  make  a 
defense  which  existed  does  not  call  for 
a  \acating  of  the  judgment.  Klabunde 
V.  Byron  Reed  Co.,  69  Neb.  120,  95  N 
W.  4,  98  N.  W.  182;  Butler  v.  Morse. 
66  N.  H.  429,  23  Atl.  90. 

[b]  Failure  of  a  second  mortgagee 
to  he  present  at  the  trial,  after  re- 
peated continuances  had  been  granted, 
IS  not  ground  for  vacating  the  judg- 
ment. Ives  V.  Sanguinetti,  18  Ariz. 
552,    164   Pac.   435. 

19.  Bell  V.  Thompson,  147  Cal.  689, 
82  Pac.  327;  Marcole  v.  Hinnes  (N  J 
Eq.),  61  Atl.  975.  ' 

20.  Russell  i).  Blakeman,  40  Minn 
463,  42  N.  W.  391;  Conrad  v.  Mullison. 
24   N.   J.   Eq.    65. 

21.  Everett  v.  Reynolds,  114  N.  C. 
?66,  19  S.  E.  233;  Campbell  v.  Coulston. 
19  N.  D.  645,  124  N.   W.  689. 

22.  Hewitt  V.  Great  Western  Beet 
Sugar  Co.,  230  Fed.  394,  144  C.  C.  A. 
536;  Johnson  v.  Reed,  125  Cal.  74  57 
Pac.  680.  ' 

As  to  relief  in  equity,  see  the  titles 
"Decrees;"    "Judgments." 

23.  Bailey  v.  Murphy,  Walk.  Ch 
(Mich.)  305;  Waymire  v.  Shipley,  52 
Ore.  464,  97  Pac.  807. 

24.  Tripp  V.  Vincent,  8  Paige  (N. 
Y.)    176. 
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set  iip.-°  Tho  faots  estahlishinp:  the  defense  must  he  stated,-"  and  if  it 
appear  that  the  proposed  defense  woidd  he  insufficient,  the  judgment 
will  not  he  vacated.-^     The  right  to  have  a  judgment  vacated  may  be 

waived.^^ 

(2.)    Parties Any  person  aggrieved  by  the  decree  may  seek  to  have 

it  vacated.2»  The  plaintiff  in  the  action  is  a  necessary  party  to  the  pro- 
ceedings.^" 

(3.)  ^Procedure.  —  A  foreclosure  judgment  may  be  set  aside  on  mo- 
tion,''^ or  by  an  independent  suit  in  equity.^^  rp|^g  grounds  relied  upon 
to  obtain  the  vacation  of  the  judgment  must  be  set  forth  with  clear- 
ness and  definiteness.^"  The  application  must  be  made  within  the  time 
specified  by  statute,^*  or,  in  any  event,  without  unreasonable  delay  or 
laches  upon  the  part  of  the  applicant,^^  especially  where  the  rights  of 


25.  Laughlin  V.  ITibhen,  129  Ind.  5, 
27  N.  E.  753;  Tripp  v.  Vincent,  8  Paige 
(N.  Y.)  176;  Coolc  v.  New  Amsterdam 
Eeal  Estate  Assn.,  2  App.  Div.  55,  37  N. 
Y.  Supp.  im,  72  N.  Y.  St.  563. 

As  to  affidavit  of  merits,  see  the 
title  "Affidavits  of  Merits  and  De- 
fense." 

26.  Bell  V.  Thompson,  147  Cal.  GS9, 
82   Pac.  327. 

27.  Anderson  v.  Coolin,  28  Idaho 
494.  155  Pac.  677. 

28.  Fischer  v.  Stiefel,  179  111.  59,  53 
N.  E.  407. 

[al  Acceptance  of  the  proceeds  of 
the  sale  constitutes  a  waiver.  Hoflf- 
miro   r.  Ilolcomb,  17  Kan.  378. 

29.  See  cenerally  the  titles  "De- 
crees ; "    "  Judgments. ' ' 

[a]  One  in  whose  favor  the  judg- 
ment was  rendered  may  apply  for  re- 
lief. Bernhcim  v.  Cerf,  123  Cal.  170, 
55  Pac.  759. 

[b]  A  mortgagor  who  has  sold  the 
property  may  obtain  the  relief  if  he 
remains  liable  on  the  covenants  in  his 
deed.  Stanley  v.  Goodrich,  18  Wis. 
505. 

[c]  The  grantee  (1)  of  the  mort- 
gagor may  seek  the  relief,  if  he  pur- 
chased before  suit  was  instituted 
(Illinois  Tr.  &  Sav.  Bank  v.  Pacific  K. 
Co.,  115  Cal.  285,  47  Pac.  60),  (2)  but 
not  otherwise.  Powell  v.  McDowell, 
16  Neb.  424,  20  N.  W.  271.  And  see 
Malone  v.  Marriott,  64  Ala.  486. 

[d]  A  prior  mortgagee  not  a  party 
to  the  action,  cannot  oVitain  the  relief. 
Finley  v.  United  States  Bank,  11  Wheat. 
(U.  S.)   304,  6  L.  ed.  480. 

30.  Malone  v.  Marriott,  64  Ala.  486. 

31.  Everett  v.  Revnolds,  114  N.  C. 
366,  19  S.  E.  233.  And  see  O'Connell 
V.  Cotter,  44   Iowa  48. 
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[a]  On  hearing  of  motion  for  con- 
firmation of  a  sale  of  the  property, 
the  court  has  no  jurisdiction  to  vacate 
a  judgment  for  a  deficiency.  Whit- 
more  V.  Stewart,  61  Kan.  254,  59  Pac. 
261. 

32.  Herd  r.  Tuohy,  133  Cal.  55,  65 
Pac.  139;  McMillan  v.  Reynolds,  11  Cal. 
372. 

As  to  equitable  relief,  see  the  titles 
"Decrees;"  "Judgments."  See  also 
the  title  "Bills  To  Impeach  Judgments 
and  Decrees." 

[a]  Any  court  with  general  ectuity 
powers  has  jurisdiction  of  such  a  suit; 
it  need  not  be  instituted  in  the  court 
which  rendered  the  judgment.  Herd  V. 
Tuohy,  133  Cal.  55,  65  Pac.  139. 

33.  Malone  v.  Marriott,  64  Ala. 
486;  Ilallowell  v.  Daly  (N.  J.  Eq.),  56 
Atl.  234. 

34.  See  the  statutes,  and  see  Cal. 
May  V.  Hatcher,  130  Cal.  627,  63  Pac. 
33,  within  six  months.  Fla. — Knight 
r.  Hodge,  62  Fla.  516,  56  So.  942,  with- 
in twenty  days  after  rendition.  Ill- 
Oak  Park  Trust  &  Sav.  Bank  v.  Mur- 
phey,  183  111.  App.  402,  where  defend- 
ant was  served  by  publication,  appli- 
cation for  leave  to  answer  must  be 
made  within  three  years.  Wis. — Mc- 
Bride  V.  Wright,  75  Wis.  306,  43  N.  W. 
955. 

35.  Ariz. — Bryan  v.  Pinney,  3  Ariz. 
27,  20  Pac.  311.  "  Ky.— Hays  v.  Gilbert, 
24  Kv.  L.  Rep.  1386,  71  S.  W.  652. 
N.  Y.— Jacobson  v.  Smith,  73  App.  Div. 
412,  77  N.  Y.  Supp.  49.  N.  C— Arthur 
r.  Broadway,  127  N.  C.  407,  37  S.  E. 
503.  Wash. — McEachern  v.  Braekett,  8 
Wash.  652,  36  Pac.  690,  40  Am.  St.  Rep. 
922. 
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innocent  third  parties  have  intervened.^*'  Costs  may  properly  be  im- 
posed as  a  condition  to  granting  the  relief  prayed  for.-^  Upon  the 
vacation  of  a  judgment  the  parties  are  restored  to  the  status  occupied 
by  them  prior  to  its  rendition, '^^  though  the  judgment  may  be  set  aside 
as  to  a  part  of  the  defendants  only.^^ 

(V.)  Effect  of  the  Judgment.  —  (A.)  In  General.  —  A  judgment  o  f 
foreclosure  is  final  in  character,*"  and  such  a  judgment  cannot  be  re- 
opened and  the  bill  dismissed,*^  except  in  accordance  with  the  general 
rules  elsewhere  discussed.*-  A  foreclosure  judgment  and  sale  operates 
to  transfer  the  estate  or  interest  of  defendants  who  have  an  estate  in 
the  land  subject  to  their  right  of  redemption,''^  and  to  bar  and  ex- 
tinguish the  liens  of  defendants  who  have  liens  on  the  premises.**  The 
decree  itself,  prior  to  sale  and  the  execution  of  a  deed,  does  not  have 
this  effect.*^  Where  an  absolute  deed  is  found  to  be  a  mortgage  and 
foreclosure  is  ordered,  the  judgment  does  not  operate  as  a  reconvey- 
ance of  the  fee  to  the  grantor.*^ 

A  decree  of  strict  foreclosure  operates  to  vest  title  absolutely  in  the 
mortgagee.*^ 

(B.)    Effect  on  the  Debt  Secxjeed A  decree  of  foreclosure  does  not 

of  itself  operate  as  a  merger  of  the  debt,*^  but  ordinarily  upon  a  sale  of 
the  premises  being  made,  the  debt  is  satisfied  to  the  extent  of  the  net 
proceeds  of  the  sale.*'-'  If  a  deficiency  decree  be  subsequently  entered, 
a  merger  of  the  entire  debt  in  such  decree,  takes  place;"^"  the  decree 
being,  in  effect,  a  personal  judgment  on  the  note.^^    Where  it  is  neces- 


36.  Arthur  v.  Broadway,  127  N.  C 
407,  37  S.  E.  503,  nineteen  years'  delay 
fatal. 

37.  Bloor  V.  Smith,  112  Wis.  340,  87 
N.    W.   870. 

38.  King  V.  Harris,  30  Barb.  471. 

39.  Wright  v.  Churchman,  135  Ind. 
683,  35  N.  E.  835. 

40.  See  supra,   III,   C,   3,  t,    (II). 

41.  Kirby  v.  Eunals,  37  111.  App. 
186  (afjlrmed,  140  111.  289,  29  N.  E. 
697);  Elniora  West  End  Bldg.  &  L. 
Assn.  V.  Strede  (N.  J.  Eq.),  100  Atl. 
344;  Hudson  Trust  Co.  v.  Boyd,  80  N. 
J.  Eq.   267,  84  Atl.   715. 

42.  See  Elmora  West  End  Bldg.  & 
L.  Assn.  v.  Strede  (N.  J.  Eq.),  100  Atl. 
344,  and  the  titles  "Decrees;"  "Judg- 
ments. ' ' 

43.  Cal.— Sichler  v.  Look,  93  Cal. 
600,  29  Pac.  220;  Goodenow  v.  Ewer, 
16  Cal.  461,  76  Am.  Dec.  540.  Ind. 
Leary  v.  New,  90  Ind.  502.  Mo. — Fin- 
ley  V.  Babb,  173  Mo.  257,  73  S.  W. 
180.  N.  Y. — Continental  Ins.  Co.  v. 
Eeeve,  135  App.  Div.  737,  119  N.  Y. 
Supp.  901.  Ore. — Abraham  v.  Cheno- 
weth,   9   Ore.   348. 

[a]  "No  estate  is  extinguislied,  but 
every  estate  is  transmitted.    .    .    .   Es- 


tates are  not  destroyed  nor  barred,  but 
the  right  of  ownership  is  extinguished 
by  conveyance."  Hope  v.  Shevill,  137 
App.  Div.  86,  122  N.  Y.  Supp.  127. 

44.  Johnson  v.  Putnam  Foundry  & 
Mach.  Co.,  167  App.  Div.  99,  152  N.  Y. 
Supp.  792. 

45.  Eckerson  v.  Tanney,  235  Fed. 
415. 

46.  Collier  v.  Smaltz,  149  Iowa  230, 
128  N.  W.  396,  Ann.  Cas.  1912C,  1007. 

47.  Gates  v.  Boston,  etc.  Air  Line  R. 
Co.,  53  Conn.  333,  5  Ath  695. 

48.  Atwood  V.  Carmer,  75  N.  J.  Eq. 
319,  73  Atl.  114.  Compare  Shearer  v. 
Mills,  35  Iowa  499. 

49.  Dumont  v.  Taylor,  67  Kan.  727, 
74  Pac.  234;  Price  v.  First  Nat.  Bank, 
62  Kan.  735,  64  Pac.  637,  84  Am.  St. 
Kep.  419;  Globe  Ins.  Co.  v.  Lansing,  5 
Cow.   380,  15  Am.   Dec.  474. 

50.  Sears  v.  Nichols,  123  111.  App. 
449. 

51.  Travelers'  Ins.  Co.  v.  Mavo,  170 
111.  498,  48  N.  E.  917. 

[a]  That  a  person  signing  as  a 
joint  maker  is  in  fact  only  a  surety 
does  not  alter  the  rule.  Travelers' 
Ins.  Co.  V.  Mayo,  170  111.  498,  48  N.  E. 
917. 
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sarv  that  the  debt  shouM  he  eonsidered  as  being  alive,  in  the  eyes  of 
tlie'law,  in  order  to  protect  the  rights  of  third  persons,  no  satisfaction 
of  the  debt  will  be  considered  to  liave  been  made.^-  Where  a  junior 
mortgage  is  foreclosed  by  a  person  who  also  holds  the  senior  mortgage 
and  he  becomes  the  purchaser  at  the  foreclosure  sale,  after  the  expira- 
tion of  the  period  of  redemption  there  is  a  merger  of  the  senior  mort- 
gage in  the  fee  and  the  debt  secured  is  extinguished.^^  A  decree  of 
strict  foreclosure  does  not  operate  as  a  satisfaction  of  the  debt,^*  ex- 
cept to  the  extent  of  the  value  of  the  property.'^ 

(C.)  Effect  on  the  Mortgage  Lien. —  In  general,  a  foreclosure  and  sale 
under  a  mortgage  or  trust  deed  merges  the  mortgage  or  trust  deed  in 
the  judgment,  and  destroys  the  lien  of  the  mortgage  in  the  hands  of 
the  purchaser.^*'  Wlicre  foreclosure  is  for  only  an  installment  of  a 
debt,  the  mortgage  remains  in  force  and  is  a  lien  for  the  succeeding 
installments."     The  liens  of  any  defendants  which  are  subject  to  the 


[b]  If  the  deficiency  decree  be  ren- 
dered against  some  only  of  those  sub- 
ject to  a  personal  liability  as  joint 
makers  of  a  note,  and  no  disposition  of 
the  case  is  made  as  to  the  others,  they, 
as  persons  jointly  liable  are  released 
and  discharged  from  liability.  Law- 
rence V.  Beecher,  116  Ind.  312,  19  N.  E. 
143. 

52.  Carpentier  v.  Brenham,  40  Cal. 
221.  And  see  Osborne  V.  Taylor,  60 
Conn.  107,  21  Atl.  380. 

53.  Belleville  Sav.  Bank  v.  Eeis, 
136  111.  242,  26  N.  E.  646  (even  though 
only  a  certificate  of  purchase  has  been 
issued);  McDonald  V.  Magirl,  97  Iowa 
677,  66  N.  W.  904. 

[a]  Rule  Stated.— "  When  one,  who 
is  absolutely  entitled  in  his  own  right 
to  a  charge  or  incumbrance  upon  land, 
becomes  the  owner  in  fee  of  the  same 
land  with  no  intervening  interest  or 
lien,  the  charge  will  at  law  merge  in 
the  ownership  and  cease  to  exist.  Un- 
der like  circumstances  a  merger  will 
take  place  in  equity  whore  no  inten- 
tion to  prevent  it  has  been  expressed, 
and  none  is  implied  from  the  circum- 
stances and  the  interests  of  the  party. 
(2  Pom.  Eq.  Jur.,  §790.)  The  prem- 
ises in  such  case  become  the  primary 
fund  for  the  payment  of  the  mortgage 
and  whoever  acquires  that  fund  and 
the  mortgage  also  must  be  regarded  as 
having  applied  the  fund  to  the  pay- 
ment of  the  mortgage."  Belleville 
Sav.  Bank  v.  Eeis,  136  111.  242,  26  N.  E. 
646. 

[b]  The  guarantor  of  the  senior 
mortgage  is  released  from  further  liabil- 
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itv.     McDonald  V.  Magirl,  97  Iowa  677, 
66  N.  W.  904. 

54.  Hatch  v.  White,  2  Gall.  152,  11 
Fed.  Cas.  No.  6,209. 

55.  Edgerton  v.  Young,  43  111.  464, 
470;  Devereaux  v.  Fairbanks,  52  Vt. 
587. 

56.  111. — Bogardus  v.  Moses,  181  111. 
554,  54  N.  E.  984;  Hoffman  v.  Hanley, 
187  111.  App.  551.  N.  D.— Harvison  V. 
Griffin,  32  N.  D.  188,  155  N.  W.  655. 
Pa. — Hays  v.  Anderson,  248  Pa.  1,  93 
Atl.   769. 

[a]  The  mere  rendering  of  a  decree 
does  not  satisfy  the  lien  of  the  mort- 
gage.    Shearer  v.  Mills,  35  Iowa  499. 

[b]  If  the  proceeds  of  the  sale  are 
insufficient  to  satisfy  the  mortgage 
debt  and  the  rents  and  profits  of  the 
premises,  during  the  period  of  redemp- 
tion, are,  by  the  terms  of  the  mortgage 
made  security  for  the  debt,  the  sale 
does  not  destroy  the  lien  of  the  mort- 
gage pending  the  period  of  redemption. 
Owsley  V.  Neeves,  179  111.  App.  61. 

[c]  An  assignment  of  the  decree 
does  not  operate  as  a  new  mortgage 
which  must  be  foreclosed.  Walker  V. 
Wayne  Circ.  Judge,  112  Mich.  384,  70 
N.   W.  1031. 

[d]  As  Against  Junior  Mortgagee. 
But  if  the  purchase  at  the  sale  was 
made  by  the  plaintiff,  as  first  mort- 
gagee, and  the  junior  mortgagee  was 
not  joined  in  the  action,  there  is  no 
merger  of  the  mortgage  as  to  the  lat- 
ter. Levin  v.  Gates,  71  Misc.  234,  128 
N.   Y.   Supp.    746. 

57.  Bridgman  V.  Johnson,  44  Mich. 
491,  7  N.  W.  83. 
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mortgage,  are  also  cut  off  and  extinguished.^^  The  purchaser  at  the 
sale  acquires  only  such  rights  as  are  conferred  upon  him  by  statute 
without  reference  to  the  terms  of  the  mortgage  or  trust  deed.^"  An 
execution  sale  upon  a  judgment  at  law  for  the  recovery  of  the  mort- 
gage debt,  also  operates  as  a  satisfaction  of  the  mortgage/'*'  A  judg- 
ment for  the  defendant  in  a  foreclosure  action,  which  refuses  a  fore- 
closure and  does  not  attempt  to  cancel  or  set  aside  the  mortgage  does 
not  affect  the  lien  of  the  mortgage."^ 

(D.)  Conclusiveness  of  Judgment. —  (1.)  In  General.  —  In  accordance 
with  the  principles  and  rules  governing  judgments  as  a  merger  or  bar,^^ 
and  as  res  judicata,*'^  a  foreclosure  decree  becomes  and  may  be  pleaded 
as  a  former  adjudication  of  all  matters  in  issue  in  the  action.''* 

(2.)    Persons  Concluded  by  the  Judgment. — '(a.)    In  General All  persons 

who  were  parties  to  the  action  or  represented  by  parties  are  concluded 
by  the  judgment.''^  But  persons  not  parties  to  the  action,  or  not  repre- 
sented by  parties,  are  not  bound  by  it.*"^  Within  this  rule  fall  the 
owner  of  the  equity  of  redemption,^^  heirs  of  a  deceased  mortgagor  in 


58.  Johnson  v.  Putnam  Foundry  & 
Mach.  Co.,  167  App.  Div.  99,  152  N.  Y, 
Supp.  792. 

59.  Schaeppi  v.  Bartholomae,  217 
111.  105,  75  N.  E.  447,  1  L.  E.  A.  (N.  S.) 
1079.  And  see  i7ifra,  III,  C,  3,  u,  (IX), 
(C). 

60.  Freeby  v.  Tupper,  15  Ohio  467; 
West  Branch  Bank  v.  Chester,  11  Pa. 
282,  51   Am.  Dec.   547. 

61.  Board  of  Trustees  of  Westmin- 
ster College  V.  Fry,  192  Mo.  552,  91 
S.  W.  472. 

62.  See  the  title   "Judgments." 

63.  See   the   title    "Res   Judicata." 

64.  Kan. — Eaedell  v.  Anderson,  98 
Kan.  216,  158  Pac.  45.  Ore. — Seaweard 
V.  First  Nat.  Bank,  84  Ore.  678,  165 
Pac.  232.  Pa. — Dauberman  v.  Hain, 
196  Pa.  435,  46  Atl.  442. 

[a]  Priority. — In  an  action  in  which 
the  plaintiff  claims  priority  over  an- 
other mortgage,  and  the  court  finds 
such  priority  to  exist,  the  decree  of 
foreclosure  is  conclusive  on  the  ques- 
tion of  priority  but  is  not  a  determina- 
tion of  the  question  of  the  validity 
or  existence  of  the  junior  mortgage. 
Barnes  v.  Cady,  232  Fed.  318,  146  C. 
C.  A.  366;  Lincoln  Nat.  Bank  v.  Vir- 
gin, 36  Neb.  735,  55  N.  W.  218,  38  Am. 
St.   Rep.   747. 

[b]  The  right  to  charge  the  mort- 
gagee "With  a  trust  in  the  land  is  con- 
clusively determined.  Paulson  v.  Ore- 
gon Surety,  etc.  Co.,  70  Ore.  175,  138 
Pac.  838. 

65.  Ind.— Ballew  v.  Eoler,  124  Ind. 


557,  24  N.  E.  976,  9  L.  E.  A.  481; 
White  V.  Suggs,  56  Ind.  App.  572,  104 
N.  E.  55;  Pilliod  v.  Angola  Ey.  &  P. 
Co.,  46  Ind.  App.  719,  91  N.  E.  829. 
la. — Geiershofer  v.  Nupuf,  106  Iowa 
374,  76  N.  W.  745.  Mass.— La  Fleur 
V.  Chace,  171  Mass.  59,  50  N.  E.  456. 
Ore. — Williams  v.  Wilson,  42  Ore.  299, 
70  Pac.  1031,  95  Am.  St.  Eep.  745. 
Utah.— Dupee  v.  Salt  Lake  Vallev  L. 
&  T.  Co.,  20  Utah  103,  57  Pac.  845,  77 
Am.   St.   Eep.   902. 

[a]  Contingent  remaindermen,  rep- 
resented by  the  holder  of  a  vested  es- 
tate of  inheritance  are  bound  by  the 
decree,  even  though  they  are  not  in 
esse.  Eoarty  v.  McDermott,  146  N.  Y. 
296,  41  N.  E.  30. 

[b]  A  foreclosure  decree  against  a 
corporation  is  binding  upon  its  cred- 
itors and  stockholders.  New  York  Cen- 
tral Trust  Co.  V.  Western  North  Car- 
olina E.  Co.,  89  Fed.  24. 

66.  Breed  v.  Baird,  139  111.  App.  15; 
Smith  V.  Wehrheim,  126  111.  App.  328; 
Sheffield  v.  Grieg,  105  S.  C.  219,  89 
S.  E.  664. 

[a]  The  interest  of  a  lessor  cannot 
be  affected  by  a  decree  foreclosing  a 
mortgage  executed  on  the  leasehold  in- 
terest of  the  lessee.  Green  v.  Pierce, 
60  Wis.  372,  19  N.  W.  427. 

67.  Cal. — Carpentier  v.  Williamson, 
25  Cal.  154.  Ga.— Eoberts  v.  Atlanta 
Cemetery  Assn.,  146  Ga.  490,  91  S.  E. 
675.  Ind. — Wolfenberger  v.  Hubbard, 
184  Ind.  25,  110  N.  E.  198.  Tex. 
Gates  V.  Field  (Tex.  Civ.  App.),  85 
S.  W.  52. 
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jiirisdiftions  in  whioh  llicy  are  necessary  parties  to  the  actionj^^  a  wife 
having  a  dower  interest  in  the  mortgaged  preniises,*'^  and  the  grantee 
of  the  mortgagor,  prior  to  the  institution  of  the  action.''"  But  the  hold- 
ers of  unrecorded  instruments  of  encumbrance  required  by  statute  to 
he  recorded,  are  nevertheless  hound  by  the  decree  although  not  parties 
to  the  action." 

(b.)  Senior  Encuvibrancers — A  senior  mortgagee,  not  made  a  party  to 
the  action  is  not  affected  by  the  judgment,"  nor  is  his  assignee  con- 
cluded." AVhere  the  senior  mortgagee  is  joined  as  a  defendant  ques- 
tions concerning  the  validity  and  priority  of  his  lien  may  be  litigated, 
under  proper  pleadings  and  the  judgment  becomes  conclusive  as  to 
these  facts/^  though  the  sale  of  the  premises  must  be  ordered  to  be 
made  subject  to  the  lien  of  the  prior  mortgage.^^ 

(c.)  Junior  Encumhrancers.  —  A  junior  encumbrancer  who  was  a  party 
to  tlie  action  but  failed  to  assert  his  lien  is  concluded  by  the  judg- 
ment."'"' Junior  encumbrancers  who  were  not  made  parties  to  the  action 
are  not  bound  by  the  judgment,"  at  least  their  right  to  redeem  is  not 
barred  ;^^  they  cannot,  however,  demand  another  foreclosure  and  a  re- 


68.  Hoffman  v.  Hauley,  187  111.  App. 
551. 

[a]  A  tender  of  the  amount  due 
under  the  mortgage  must  be  made  be- 
fore possession  can  be  recovered  from 
the  purchaser  at  the  foreclosure  sale. 
Lunnv  r.  McClellan,  116  App.  Div.  473, 
101  N.  Y.  Supp.  812. 

69.  Bigoness  v.  Hibbard,  267  111.  301, 
108  N.  E.  294;  Northwestern  Trust  Co. 
V.  Ryan,  115  Minn.  143,  132  N.  W. 
202. 

70.  Zeigler  v.  Maner,  53  S.  C.  115, 
30  S.  E.  829,  69  Am.  St.  Eep.  842. 

71.  Hager  v.  Astorg,  145  Cal.  548, 
79  Pac.  68,  104  Am.  St.  Rep.  68;  Wolf- 
enberger  v.  Hubbard,  184  Ind.  25,  110 
N.  E.  198. 

72.  Ferguson  v.  Tarbox,  3  Kan.  App. 
656,  44  Pac.  905;  Whitney  r.  Hunting- 
ton, 37  Minn.  197,  33  N.  W.  561. 

[a]  The  fact  that  he  filed  a  claim 
for  the  amount  of  his  mortgage  and 
interest  without  asking  to  be  made  or 
being  made  a  party  to  the  action,  does 
not  make  him  bound  bv  the  judgment. 
Tobin  r.  Rogers,  121  Md.  249,  88  Atl. 
133;  Roberts  r.  W.  H.  Hughes  Co.,  86 
Vt.  460,  85  Atl.  982. 

73.  Strobe  v.  Downer,  13  Wis.  10,  80 
Am.  Dec.  709. 

74.  Espalla  v.  Touart,  96  Ala.  137, 
11  So.  219;  Smith  V.  Roberts,  91  N.  y. 
470. 

73.  See  supra,  ITT,  C,  3,  t,  (III), 
(D),   (3). 

76.  Mich.— Walsh  v.  Robinson,  135 
Mich.   16,  07   X.   \V.   55,  99  N.   W.   282. 
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Neb. — Munger  r.  Beard,  87  Neb.  527, 
127  N.  W.  872,  he  cannot  thereafter 
attempt  to  sell  the  property  under  his 
judgment  lien.  Ore. — Bickel  v.  Mes- 
singer,  58  Ore.  98,  113  Pac.  34. 

[a]  An  assignee  of  a  junior  mort- 
gagee, who  has  the  right  but  fails  to 
record  his  assignment,  is  barred  by  a 
decree  in  an  action  to  which  his  as- 
signor was  made  a  party.  Piney  v. 
Merchants'  Nat.  Bank,  7l'Ohio  St.  173, 
72  N.  E.  884. 

77,  Black  v.  Manhattan  Trust  Co., 
213   Fed.   692. 

[a]  They  can  attack  the  validity 
and  priority  of  the  mortgage.  Carpen- 
tier  V.  Brenham,  40  Cal.  221. 

78.  U.  S. — Howard  i'.  Milwaukee  & 
St.  P.  R.  R.  Co.,  101  U.  S.  837,  25  L. 
ed.  1081.  Ark.— Longino  v.  Ball-War- 
ren Com.  Co.,  84  Ark.  521,  106  S.  W. 
682.  But  see  Memphis  &  L.  R.  R.  R. 
Co.  V.  State,  37  Ark.  632.  III.— Aholtz 
V.  Zellar,  88  111.  24.  Ind. — Johnson  v. 
Hosford,  110  Ind.  572,  10  N.  E.  407, 
Miss. — Worthington  r.  VVilmot,  59  Miss. 
608.  Neb.— Equitable  Land  Co.  V.  Al- 
len, 84  Neb.  514,  121  N.  W.  600;  Cram 
i\  Cotrell,  48  Neb.  646,  67  N.  W.  452, 
5S  Am.  St.  Rep.  714.  N.  Y.— Gage  v. 
Brewster,  31  N.  Y.  218.  But  see  Moul- 
ton  V.  Cornish,  138  N.  Y.  133,  33  N.  E, 
842,  20  L.  R.  A.  370.  N.  C— Jones  v. 
Williams,  155  N.  C.  179,  71  S.  E.  222, 
36  L.  R.  A.  (N.  S.)  426.  Ohio.— Hoi. 
liger  V.  Bates,  43  Ohio  St.  437,  2  N.  E, 
841.  Ore.— Sellwood  v.  Gray,  11  Ore. 
534,  5  Pac.  196. 
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sale  of  the  mortgaged  premises/^  though  under  some  authorities  their 
rights  are  held  to  he  in  no  way  affected  by  the  judgment.^'^  Judgment 
liens  ae(iuired  pending  the  foreclosure  proceedings  are  barred  although 
the  lienholders  were  not  parties  to  the  aetion,^^ 

(d.)  Suhsequent  Purchasers — A  subsequent  purchaser  of  the  mort- 
gaged premises  who  is  made  a  party  to  the  foreclosure  proceedings  is 
concluded  by  the  decree.^^  A  subsequent  purchaser  who  is  not  joined 
still  has  the  right  to  exercise  his  right  of  redemption,^''  but  that  is  the 
limit  and  extent  of  his  right,  as  the  judgment  is  otherwise  conclusive 
upon  hira.^* 

Purchasers  pendente  lite  are  bound  by  the  judgment.^^ 
(E.)    Collateral  Attack.— (1.)    In  General.  -  A   decree   of  foreclosure 
is  not  subject  to  a  collateral  attack,^*^  except  where  rendered  without 
jurisdiction.^^ 


[a]  The  rule  applies  even  in  states 
in  which  the  legal  title  passes  to  the 
mortgagee  aud  ' '  rests  upon  the  reason- 
able assumption  that  the  junior  encum- 
brancer has  an  interest  which  should 
be  protected  by  the  courts,  and  which 
cannot  be  taken  from  him  or  impaired 
without  notice  and  an  opportunity  to 
be  heard."  Jones  v.  Williams,  155  N. 
C.  179,  71  S.  E.  222,  36  L,  E.  A.  (N.  S.) 
426. 

79.  Longino  v.  Ball-Warren  Com. 
Co.,  84  Ark.  521,  106  S.  W.  682;  Dick- 
inson V.  Duckworth,  74  Ark.  138,  85 
S.  W.  82;  Levin  v.  Gates,  71  Misc. 
234,  128  N.  Y.  Supp.  746.  Compare 
Eittinger  v.  Northrop,  10  Ohio  Dec. 
(Eeprint)   35,  18  Wkly.  L.  Bui.  101. 

[a]  A  suit  for  a  strict  foreclosure 
to  compel  a  redemption  may  be  main- 
tained by  the  purchaser  at  the  fore- 
closure sale.  Koerner  v.  Willamette 
Iron  Works,  36  Ore.  90,  58  Pac.  863, 
78  Am.  St.  Eep.  759;  Sellwood  v.  Gray, 
11  Ore.  534,  5  Pac.  196. 

80.  Cal. — Carpentier  v.  Brenham,  40 
Cal.  221.  la. — Anson  v.  Anson,  20  Iowa 
55,  89  Am.  Dec.  514.  Minn. — ^Harpcr 
V.  East  Side  Syndicate,  40  Minn.  381, 
42  N.  W.  86.  N.  J.— Atwater  v.  West, 
28  N.  J.  Eq.   361. 

81.  Eoberts  v.  Doren,  10  Ohio  Dec. 
(Eeprint)   349,  20   Wkly.  L.  Bui.  397. 

82.  Anderson  V.  Thompson,  3  Ariz. 
62,   20  Pac.  803. 

83.  Ark. — Livingston  v.  New  Eng- 
land Mtg.  Sec.  Co.,  77  Ark.  379,  91  S.  W. 
752.  Cal. — Davenport  v.  Turpin,  43  Cal. 
597.  111.— Alsup  V.  Stewart,  194  111.  595, 
62  N.  E.  795,  88  Am.  St.  Eep.  169;  Walk- 
er V.  Warner,  179  111.  16,  53  N.  E.  594, 
70  Am.  St.  Eep.  85.  la, — Ayres  v.  Adair 
County,   61    Iowa   728,    17   N.    W,   161. 


Mich.— Thompson  v.  Smith,  96  Mich. 
258,  55  N.  W.  886.  Tex.— Bradford  V. 
Knowles,   86   Tex.   505,   25   S.   W.   1117. 

84.  Walker  v.  Warner,  179  111.  16 
53  N.  E.  594,  70  Am.  St.  Eep.  85. 

85.  U.  S. — London  &  San  Francisco 
Bank  v.  Dexter,  Horton  &  Co.,  126  Fed 
593,  61  C.  C.  A.  515.  Cal.— Daniels  v. 
Henderson,  49  Cal.  242.  111.— Norris  v 
He,  152  111.  190,  38  N.  E.  762,  43  Am! 
St.  Eep.  233.  , 

[a]  Filing  an  amended  petition 
does  not  affect  a  lis  pendens  notice. 
Bell  V.  Diesem,  86  Kan.  364,  121  Pac. 
335. 

86.  U.  S.— Eomig  v.  Gillett,  187  U* 
S  111,  23  Sup.  Ct.  40,  47  L.  ed.  97; 
National  Nickel  Co.  v.  Nevada  Nickel 
Syndicate,  112  Fed.  44,  50  C.  C.  A. 
113.  Ark. — Evans  v.  Williams,  124  Ark 
271,  187  S.  W.  446;  Carpenter  v.  Zar- 
buck,  74  Ark.  474,  86  S.  W.  299.  Cal. 
Hansen  v.  Wagner,  133  Cal.  69,  65  Pac. 
142;  Orland  Bank  v.  Dodson,  127  Gal. 
208,  59  Pac.  584,  78  Am.  St.  Eep.  42. 
111. — Sielbeck  v.  Grothman,  248  111.  435, 
94  N.  E.  67;  Jackson  v.  Grosser,  218* 
111.  494,  75  N.  E.  1032.  Ind.— Smith 
V.  Sparks,  162  Ind.  270,  70  N.  E.  253. 
Kan.— Ehrsam  v.  Smith,  61  Kan.  699, 
60  Pac.  740.  Mo.— Kopp  v.  Blessing, 
121  Mo.  391,  25  S.  W.  757.  Neb.— Tay- 
lor V.  Coots,  32  Neb.  30,  48  N.  W.  964, 
29  Am.  St.  Eep.  426.  Ore.— Finley  v. 
Houser,  22  Ore.  562,  30  Pac.  494.  Pa. 
Chase  v.  Brown,  22  Pa.  Co.  Ct.  598. 
Tex.— Thompson  v.  Jones,  12  S.  W.  77. 
Vv'ash.- Tilton  v.  O'Shea,  31  Wash. 
513,  72  Pac.  106. 

[a]  It  is  presumed  that  the  judg- 
ment was  regularly  rendered.  Eowe  V. 
Blake,  112  Cal.  637,  44  Pac.  1084. 

87.     See  the  title   "Judgments." 
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(2.)  Matters  Which  Cannot  Be  Attached  Collaterally.  —  (a.)  In  General. 
The  validity  of  the  mortgacre.^^^  ^]^q  power  and  capacity  of  the  mort- 
gagor to  execute  it,^°  the  plaintiff's  ownership  of  it,^"  the  correctness 
of  "the  description  of  the  mortgaged  premisos,^'  regularity  of  proceed- 
ings under  which  service  of  process  was  made,^^  the  determination  that 
the  amount  for  which  judgment  was  awarded  was  owing  to  the  plain- 
tiff,^^ that  the  action  was  instituted  in  the  proper  venue,^*  the  priority 
of  different  mortgages,^^  irregularities  in  the  proceedings  in  the  lower 
eourt,^^  or  in  reference  proceedings,^''  or  in  the  conduct  of  the  sale,^^ 
all(>ff('d  errors  in  an  order  appointing  a  rr>ceiver,°^  error  in  a  decree 
which  hars  the  right  of  redemption,^  the  liability  of  a  defendant  for 
a  deficiency  judgment,^  the  distribution  made  of  the  surplus  arising 
from  the  foreclosure  sale,^  are  all  matters  M'hich  cannot  be  attacked 
collaterally.  Tf  greater  relief  was  awarded  by  a  judgment  rendered 
on  n  default  than  the  complaint  entitled  the  plaintiff  to  receive,  the 
judgment  is  to  that  extent  void  and  may  be  attacked  at  any  time  and 
in  any  manner.* 

(h.)  Veterminntion  of  Bights  Alleged  To  Be  Subject  to  Mortgage.  —  The 
judgment  is  conclusive  upon  the  rights  or  claims  of  any  defendants 


88.  Ark. — Carpenter  v.  Zarbuck,  74 
Ark.  47-i,  86  S.  W.  299.  Minn.— North- 
ern Trust  Co.  V.  Crystal  Lake  Cemetery 
Assn.,  67  Minn.  131,  69  N.  W.  708. 
Ore.— Finley  v.  Houser,  22  Ore.  562,  30 
Pac.  494. 

89.  Maynard  v.  Waidlich,  156  Ind. 
562,  60  N.  E.  348;  Harsh  V.  Griffin,  72 
Iowa  608,  34  N.  W.  441. 

90.  Bull  V.  Campbell,  225  Fed.  923, 
141   C.  C.  A.  47. 

91.  McMillan  v.  Teachey,  167  N.  C. 
88,  83  S.  E.  175. 

92.  U.  S.— Bull  V.  Campbell,  225  Fed. 
923,  141  C.  C.  A.  47.  Mich.— Kerr  v. 
Weeks,  191  Mich.  652,  158  N.  W.  131. 
Ohio. — Winemiller  v.  Laujrhlin,  51  Ohio 
St.  421,  38  N.  E.  111.  Wash.— Tilton 
r.  O'Shea,  31   Wash.  513,  72  Pac.  106. 

93.  Ala.-^ibley  v.  Alba,  95  Ala. 
191,  10  So.  831.  la.— Todd  v.  John- 
son, 51  Iowa  192,  1  N.  W.  498.  Mich. 
Haldane  v.  Sweet,  58  Mich.  429,  25 
N.  W.  383. 

94.  Crow  V.  Crow,  70  Ore.  534,  139 
Pac.  854;  Snyder  v.  Pike,  30  Utah  102, 
83  Pac.  692. 

95.  In  re  Angle,  148  Cal.  102,  82 
Pac.   668. 

96.  Alabama  &  V.  Rv.  Co.  v.  Thom- 
as, 86  Miss.  27,  38   So.  "770. 

fa]  Service  of  process  under  an 
erroneous  name  does  not  render  the 
judgment    subject   to   collateral  attack. 


Page  V.  Bresee,  92  Neb.  241,  138  N.  W. 
138. 

97.  Curtis  V.  Dunkirk  Sav.  &  L. 
Assn.,  163  App.  Div.  469,  148  N.  Y. 
Supp.   860. 

fa]  Costs  and  fees  paid  to  a  referee 
disqualified  by  reason  of  interest  can- 
not be  recovered  in  an  independent 
action.  Curtis  v.  Dunkirk  Sav.  &  L. 
Assn.,  163  App.  Div.  469,  148  N.  Y. 
Supp.  860. 

98.  111.— Bozarth  v.  Largent,  128  111. 
95,  21  N.  E.  218.  Ind.— Smith  v. 
Sparks,  162  Ind.  270,  70  N.  E.  253. 
Mont. — Thomas  t".  Thomas,  44  Mont. 
102,  119  Pac.  283,  Ann.  Cas.  lyiaB, 
016. 

[a]  Appointment  of  a  special  com- 
missioner, rather  than  the  master  in 
chancery,  to  conduct  the  foreclosure 
sale,  cannot  be  attacked  collaterally. 
Springer  r.  Darlington,  207  111.  238,  69 
N.  E.  946.  And  see  Hibernia  Sav.  & 
L.  Soc.  V.  Bovd,  155  Cal.  193,  100  Pac. 
239. 

99.  Equitable  Trust  Co.  v.  Wilson, 
200  111.  23,  Go  N.  E.  430. 

1.  Moore  r.  .Tcffers,  53  Iowa  202,  4 
N.  W.  1084;  Ehrsam  v.  Smith,  61  Kan. 
699,  60  Pac.  740. 

2.  Manley  v.  Mickle,  53  N.  J.  Eq. 
155,  32   Pac.  210. 

3.  Freeman  v.  Klaerner  (Tex.  Civ. 
App.),  ino  S.  W.  543. 

4.  Clapp  V.  McCabe,  155  N.  Y.  525, 
50  N.  E.  274. 
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whieh  are  subordinate  to  the  mortgage,  even  thongli  the  nature  of  such 
claims  is  not  specifically  set  forth  in  the  complaint.^  Where  a  defend- 
ant is  joined  under  an  allegation  that  he  claims  an  interest  in  the 
premises  that  is  subsequent  to  the  interest  of  the  plaintiff  and  the  lien 
of  the  mortgage,  a  judgment  determining  that  such  interest  is  in  fact 
subordinate  to  the  mortgage,  is  conclusive  against  a  collateral  attack 
based  on  the  ground  that  an  adverse  paramount  claim  had  been  im- 
properly litigated  in  tlie  foreclosure  action.^  There  are,  however,  au- 
thorities to  the  contrary.^ 

(VI.)  Lien  of  the  Judgment.  —  The  foreclosure  decree  operates  as  a 
lien  upon  the  mortgaged  premises,^  though  it  is  perhaps  more  correct 
to  say  that  a  judgment  of  foreclosure  and  sale  does  not  create  a  lien 
but  merely  reaffirms  and  enforces  a  lien  previously  created  by  the 
mortgage  itself.^  Statutes  which  provide  that  a  judgment  shall  become 
a  lien  on  real  property  of  the  defendant  only  after  the  judgment  is 
docketed  are  inapplicable  to  foreclosure  judgments.^"  The  decree  does 
not  become  a  lien  upon  lands  of  the  mortgagor  not  covered  by  the 


5.  Wardlow  v.  Middleton,  156  Cal. 
585,  105  Pac.  738;  Kiernan  v.  Jersey 
City,  80  N.  J.  L.  273,  78  Atl.  228,  31 
L.  E.  A.   (N.  S.)    1023. 

Necessity  of  pleading  in  the  com- 
plaint with  definiteuess  the  nature  of 
the  claims  made  by  the  defendants, 
see  supra,  III,  C,  3,  n,  (I),  (J). 

6.  U.  S. — Hefner  v.  Northwestern 
Mut.  Life  Ins.  Co.,  123  U.  S.  747,  8 
Sup.  Ct.  337,  31  L.  ed.  309;  Graydon 
V.  Hurd,  55  Fed.  724,  5  C.  C.  A.  258; 
Martin  v.  Pond,  30  Fed.  15.  Ark.— Eea- 
gan  V.  Hodges,  70  Ark.  563,  69  S.  W. 
581.  111. — Sielbeck  v.  Grothman,  248 
111.  435,  94  N.  E.  67;  Illinois  Nat.  Bank 
V.  Trustees,  111  111.  App.  189.  Ind. 
English  V.  Aldrich,  132  Ind.  500,  31  N. 
E.  456,  32  Am.  St.  Eep.  270;  Barton 
V.  Anderson,  104  Ind.  578,  4  N.  E.  420. 
la.— Chicago,  M.  &  St.  P.  E.  Co.  v.  Des 
Moines  U.  Ey.  Co.,  165  Iowa  35,  144 
N.  W.  54.  Kan.— Provident  Loan  Tr. 
Co.  V.  Marks,  59  Kan.  230,  52  Pac.  449, 
68  Am.  St.  Eep.  349.  Ky.— Ligon  v. 
Triplett,  12  B.  Mon.  283.  Mass.— Shears 
V.  Dusenbury,  13  Gray  292.  Minn. 
Dickerman  Inv.  Co.  v.  Oliver  Iron  Min. 
Co.,  135  Minn.  254,  160  N.  W.  776. 
N.  J. — Chadwick  v.  Island  Beach  Co., 
43  N.  J.  Eq.  616.  But  see  Wade  v. 
Miller,  32  N.  J.  L.  296.  Vt.— St.  Johns- 
Ibury  &  L.  C.  E.  Co.  v.  Willard,  61  Vt. 
134,  17  Atl.  38,  15  Am.  St.  Eep.  886, 
21  L.  E.  A.  528. 

7.  Cal.— Wardlow  v.  Middleton,  156 
Cal.  585,  105  Pac.  738;  Siehler  v.  Look, 
93   Cal.  600,  29  Pae.  220;   McComb  v. 


Spangler,  71  Cal.  418,  12  Pac.  347; 
San  Francisco  r.  Lawton,  18  Cal.  46», 
79  Am.  Dec.  187.  See  Cady  v.  Purser, 
131  Cal.  552,  63  Pac.  844,  82  Am.  St. 
Eep.  391.  N.  Y.— Eathbone  v.  Hoonev, 
58  N.  Y.  463;  Lewis  v.  Smith,  9  N.  Y. 
502,  61  Am.  Dec.  706.  But  see  Jacobie 
V.  Mickle,  144  N.  Y.  237,  39  N.  E.  66. 
■Tex.— Faubion  v.  Eogers,  66  Tex.  472, 
1  S.  W.  166.  Wash.— Gates  v.  Shuey, 
2o  Wash.  597,  66  Pac.  58.  Wis.— Gil- 
christ V.  Foxen,  95  Wis.  428,  70  N.  W. 
585;  Strobe  v.  Downer,  13  Wis.  10,  8 
Am.  Dec.  709. 

8.  Kirby  v.  Eunals,  140  111.  289,  29 
N.  E.  697.  ' 

[a]  Failure  to  issue  execution  with- 
in the  time  limited  by  statute  for  the 
issuance  of  execution  on  a  money  judg- 
ment does  not  destroy  the  lien  of  the 
judgment.  Karnes  v.  Harper,  48  111. 
527.  And  see  Kirby  v.  Eunals,  140  111. 
289,  29  N.   E.  697. 

9.  Huntington  v.  Meyer,  92  Wis.  557. 
66  N.   W.  500. 

10.  Miss.— Planters '  Bank  v.  Con- 
ger, 12  Smed.  &  M.  527.  N.  Y.— Goelet 
('.  Lansing,  6  Johns.  Ch.  75.  Wis. 
Huntington  v.  Meyer,  92  Wis.  557,  66 
N.  W.  500. 

[a]  Basis  of  This  Rule.— "The  de- 
cree created  no  lien  and  the  enroll- 
ment could  preserve  none.  The  lien 
arose  by  virtue  of  the  mortgage,  and  it 
could  not  be  defeated  by  an  omission 
to  cause  a  decree  of  foreclosure  upon  it 
to  be  recorded."  Planters'  Bank  v. 
Conger,  12  Smed.  &  M.   (Miss.)   527. 
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mnrtJ?agre,"  though  if  a  deficiency  judgment  is  provided  for,  after  its 
entry  it^ becomes  a  lien  upon  the  real  property  of  the  judgment  debtor." 

(Vrr.)  Enforcement  of  Judgment.—  (A.)  In  GeneralM  —  The  judgment 
in  foreclosure  is  ordinarily  enforced  by  a  sale  of  the  mortgaged  prem- 
ises.^^  No  levy  of  execution  upon  the  mortgaged  premises  need  be 
made.^=^  Where  a  part  or  all  of  the  land  covered  by  the  mortgage 
\y\wA\  has  been  foreclosed,  lies  without  the  jurisdiction  of  the  court, 
tlie  power  of  the  court  is  limited  to  the  entering  of  a  judgment  direct- 
ing the  defendant  to  execute  a  conveyance  of  such  land.^°  A  supple- 
mental bill  may  also  be  filed,  after  the  decree,  in  order  to  carry  it  into 
effect."    The  judgment  may  also  be  enforced  by  an  action  upon  it.^^ 

(B.)    By  Execution.  —In  most   jurisdictions,   execution  upon   other 


11.  Nef). — Eastern  Banking  Co.  v. 
Eobbins,  97  Neb.  318,  149  N.  W.  779. 
Wash.— Hays  v.  Miller,  1  Wash.  Ter. 
14.3.  But  see  Fuller  &  Co.  v.  Hull,  19 
Wash.  400,  53  Pac.  666.  W.  Va.— Linn 
V.  Patton,  10  W.  Ya.  187. 

12.  Cal.— Hibberd  v.  Smith,  50  Cal. 
511;  Enirlund  v.  Lewis.  25  Cal.  337. 
Kan.— Lisle  i'.  Cheney,  36  Kau.  578,  13 
Pac.  816.  N.  J.— Bell  v.  Gilmore,  25 
N.  J.  Eq.   104. 

[a]  Lien  attaches  from  date  of  ren- 
dition of  the  judgment.  Fletcher  v. 
Holmes,  25  Ind.  458;  Fuller  &  Co.  V. 
Hull,  19  Wash.  400,  53  Pac.  666. 

13.  Enforcement  of  judgments,  gen- 
erally, see  15  Standard  Pkoc.  715. 

14.  Eastern  Banking  Co.  v.  Eobbins, 
97  Neb.  318,  149  N.  W.  779. 

[a]  "The  contention  that  the  com- 
plainant is  not  entitled  to  a  decree 
ordering  a  sale  of  the  mortgaged  prem- 
ises is,  of  course,  without  substance. 
.  .  .  The  order  for  sale  following  a 
decree  of  foreclosure  is  in  the  interest 
of  the  owner  of  the  mortgaged  prem- 
i:-ps.  It  relieves  him  from  the  hard- 
ship of  a  strict  foreclosure."  Camden 
S'lfe  Deposit  &  Trust  Co.  v.  Dialogue, 
75   N.   ,L  Ef|.   600,  72   Atl.   358. 

Enforcement  of  a  deficiency  judg- 
ment, see  infra.  ITT,  D,  2,  g. 

As  to  proceedings  for  a  sale,  see 
infra.  Ill,  C,  3,  u.  See  also  16  Stand- 
ard I'roc.  710. 

As  to  the  power  of  the  court  to 
taodify  its  directions  concerning  the 
execution  of  the  judcrment,  see  supra, 
in,  V,  :>.,  t,   (TV),   (B). 

15.  Ocrman  Sav.  &  Loan  Soc.  v. 
Tv'ern,  38  Ore.  232,  62  Pac.  78S,  63  Pac. 
10,32;  Bank  of  British  Columbia  v. 
I'agc,  7  Ore.  4."4. 

16.  Union  Trust  Co.  v.  Olmsted,  102 
N.  Y.  720,  72  N.  E.  822,  1  Silv.  153; 
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Mead  v.  Broekner,   82   App.   Div.   480, 
81  N.  Y.  Supp.  594. 

As  to  the  jurisdiction  of  the  court 
to  foreclose  a  mortgage  embracing  land 
situated  in  another  state,  see  supra, 
in,  C,  3,  j,  (III). 

17.  Central  Trust  Co.  V.  Western  N. 
C.  E.  Co.,  89  Fed.  24. 

18.  Eowe  V.  Blake,  99  Cal.  167,  33 
Pac.  864,  37  Am.  St.  Eep.  45.  And 
sec  4  Standard  Proc.  463,  note  20. 

[a]  Rule  Stated. —  "  Whether  the 
judgment  be  regarded  as  the  evidence 
of  a  contract  between  the  parties,  or 
as  the  creation  of  an  obligation  upon 
the  defendant,  the  correlative  right  of 
the  plaintiff  which  is  created  thereby 
may  be  enforced  by  a  civil  action.  By 
the  former  judgment  it  was  determined 
that  the  plaintiff  had  the  right  to  havo 
the  land  therein  described  sold  for  tho 
purpose  of  paying  the  indebtedness  of 
tho  defendant"  Blake,  and  there  was 
also  created  thereby  an  obligation  upon 
the  defendant  to  "subject  the  land  to 
a  sale  for  the  satisfaction  of  this  in- 
debtedness, and  this  obligation  is  as 
well  defined  and  as  binding  upon  tho 
defendant  as  is  the  obligation  upon  P. 
defendant  to  pay  the  amount  of  a 
money  judgment  recovered  against 
him.  The  oiiligation  upon  a  defendant 
to  pay  a  specific  sum  of  money  out  of 
his  general  estate,  which  an  ordinary 
money  judgment  implies,  differs  in  kind 
rather  than  in  nature  from  the  oblica- 
tion  to  subject  a  specific  parcel  of  land 
to  the  payment  of  a  specific  sum  of 
n.oney^  and  the  reasons  for  enforcing 
this  implied  obligation  or  promise  by 
an  action  are  as  cogent  iu  the  one  case 
as  in  the  other.  The  judgment  herein 
sought  to  be  enforced  has  nothing  in 
its  terms,  nor  is  there  anything  in  tho 
statutes  of  this  state  which  limits  tho 
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property  of  the  mortgagor  not  mortgaged  cannot  issue  to  enforce  and 
satisfy  the  foreclosure  judgment.^''  In  a  few  states,  execration  issues 
on  a  judgment  foreclosing  a  mortgage  and  is  levied  in  accordance  with 
the  existing  statutory  provisions.-" 

Claims  of  third  persons  to  the  property  levied  upon  may  be  interposed 
and  determined,  but  such  persons  cannot  attack  the  foreclosure  de- 
cree,^^  or  the  proceedings  in  execution,--  for  mere  irregularities  and 
defects  which  could  have  been  cured  if  attention  had  been  called  to 
them  at  the  time  they  occurred. 

A  special  execution  is  employed  in  some  states  which  involves  the  sale 
of  the  mortgaged  premises,  primarily,^^  with  a  provision  for  a  general 
execution  for  any  unsatisfied  balance.  The  plaintiff  cannot  be  author- 
ized to  resort  to  the  general  execution  in  advance  of  proceeding  under 
the  special  execution.-* 

(VIII.)    Review  of  the  Judgment. —  (A.)    In  General The    ordinary 

remedy  for  the  correction  of  errors  in  a  foreclosure  judgment  is  an 
appeal.^^ 

An  original  bill  in  equity  to  re\new  the  judgment,  may  also  be  main- 
tained in  some  jurisdictions,  in  order  to  correct  mistakes  not  apparent 
on  the  face  of  the  record.^*^  Such  a  bill  will  not  lie  where  the  defect 
relied  upon  is  one  which  could  have  been  urged  in  the  foreclosure 
proceedings.^^  It  must  disclose  the  existence  of  a  meritorious  defense 
to  the  foreclosure  action.-^ 

(B.)    Decisions  Appealable.  —  A  decree  of  foreclosure,-^  even  though 


mode  for  its  enforcement."     Eowe  v. 
Blake,  99  Cal.  167,  171,  33  Pac.  864. 

19.  Eastern  Banking  Co.  v.  Robbins, 
97  Neb.  318,  149  N.  W.  779;  British 
Columbia  Bank  V.  Page,  7  Ore.  454. 

20.  See  the  statutes,  and  Humphrey 
V.  Smith,  142  Ga.  291,  82  S.  E.  885; 
Howland  v.  Donehoo,  141  Ga.  687,  82 
S.  E.  32,  L.  R.  A.  1917B,  513. 

21.  Ray  v.  Atlanta  Banking  Co.,  110 
Ga.   305,   35   S.   E.   117. 

22.  Emerson  v.  Knight,  130  Ga.  100, 
60   S.   E.  255. 

23.  Avers  v.  Rivers,  64  Iowa  543,  21 
N.  W.  23;  Norton  v.  Reardon,  67  Kan. 
302,  72  Pac.  861,  100  Am.  St.  Rep. 
459. 

24.  Moore  V.  Crandall,  146  Iowa  25, 
124  N.  W.  812,  140  Am.  St.  Rep.  276; 
Ayers  v.  Rivers,  64  Iowa  543,  21  N. 
W.  23. 

25.  Barnard  v.  Bruce,  21  How.  Pr. 
(N.  Y.)   360. 

As  to  appeals  generally,  see  2  Stand- 
ard Proc.   106. 

26.  Karr  v.  Freeman,  166  111.  299, 
46  N.  E.  717,  where  the  interests  of 
persons  not  parties  to  the  suit  were 
ordered     foreclosed.       See     the     title 


"Bills  To  Impeach  Judgments  and  De- 
crees. ' ' 

27.  Roth  V.  Galva  State  Bank,  186 
111.  App.   236. 

28.  Gross  v.  Parker,  137  111.  App. 
313;  Hope  v.  Bashor,  99  Kan.  804,  163 
Pac.  463. 

29.  U.  S. — ^Bronson  v.  La  Crossa  & 
M.  R.  R.  Co.,  2  Black  524,  17  L.  ed. 
347.  Ala. — Kimbrell  v.  Rodgera,  90 
Ala.  339,  7  So.  241.  Ark.— Cooper  v. 
Ryan,  73  Ark.  37,  83  S.  W.  328.  Ky. 
May  v.  Ball,  108  Ky.  180,  58  S.  W.  7. 
La.— Mathe  v.  MeCrystal,  11  La.  Ann. 

4.  Nev. — Miller  v.  Cherry.  2  Nev.  165. 
N.  Y. — Morris  v.  Morange,  38  N.  Y. 
172,  4  Abb.  Pr.  (N.  S.)  447.  N.  C. 
Clement  v.  Ireland,  138  N.   C.  136,  50 

5.  E.  570.  ' 

[a J  Permission  of  the  court  (1)  to 
take  an  appeal,  from  a  foreclosure  de- 
cree is  sometimes  required.  Lu.Ilow 
Sav.  Bank  &  Tr.  Co.  v.  Knight  (Vt.l, 
99  Atl.  633.  (2)  A  statute  requiring 
permission  of  the  court  to  file  an  ap- 
peal in  a  foreclosure  action  is  inap- 
plicable, where  the  main  question  js 
whether  a  deed  absolute  on  its  face  is 
in  fact  a  mortgage.  Heiriek's  Admr. 
V.  Teachout,  74  Vt.  196,  52  Atl.  432. 
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rendered  on  default,^"  an  order  confirming,  or  refusing  to  confirm,  a 
sale  or  ^ptting  aside  an  order  of  confirmation.^^  and  an  order  directing 
the 'payment  of  costs  out  of  the  fund  in  the  hands  of  the  coiirt,^-  are 
final  ind<mieiits  or  ord(n-s  from  which  an  appeal  may  be  taken.^  A 
iiul^menf  dismissinu^  the  case  as  to  one  defendant,  is  interlocutory  m 
character,  and  no  appeal  lies  from  it.^*  A  decree  merely  establishing 
the  ricrht  of  a  mortcragee  to  a  deficiency  decree  m  case  the  foreclosure 
sale  d'oes  not  produce  enough  to  satisfy  the  mortgage  debt,  entered 
prior  to  the  sale,  is  not  a  final  decree  from  which  an  appeal  may  be 
taken:"  but  if  other  matters  are  also  involved,  an  appeal  lies  from  the 
order."^"  The  absence  of  a  decree  for  personal  liability  is  no  ground 
of  appeal  unless  the  decree  also  declares  that  no  such  right  exists.^^ 
Interlocutory  orders  concerning  receivership  proceedings,  other  than 
those  appointing  or  refusing  to  appoint  a  receiver,^^  are  not  ordinarily 
appealable.^^  No  appeal  lies  from  an  order  sustaining  a  demurrer 
for  non-joinder  of  a  party,^°  an  interlocutory  order  determining  the 
priority  of  claims,"  an  order  permitting  an  amendment  of  the  corri- 
plaint,"-  an  order  suspending  a  sale  of  the  property,"  or  from  inci- 


30.  Scottish  American  Mtg.  Co.  f. 
Eeeve,  7  N.  D.  99,  72  N.  W.  1085. 

31.  Ark. — Cooper  v.  Kyan,  73  Ark. 
37,  83  S.  W.  328.  Mich.— Detroit  F. 
&  M.  Ins.  Co.  V.  Renz,  33  Mich.  298. 
N.  C— Clement  v.  Ireland,  138  N.  C. 
136,  50  S.  E.  570.  Okla.— Hall  ;;.  IIcl- 
loway,  162  Pac.  186.  S.  D.— Kirby  v. 
Ramsev,  9  S.  D.  197.  68  N.  W.  328. 
V-^is.— Griswold  v.  Barden,  lit?  Wis.  35, 
130  N.  W.  952;  Jesup  v.  City  iiauk,  15 
Wis.  604,  82  Am.  De.-..  703. 

32.  Internal  Imp.  Fund  V.  Green 
ough,  105  U.  S.  527,  26  L.  ed.  1157. 

33.  Pinal  nature  of  a  decree  of  fore- 
closure, see  supra,  III,  C,  3,  t,   (II). 

34.  Foote  V.  Yarlott,  238  11!  rA,  87 
N.  E.  62,  an  appeal  will  lie  from  the 
final  decree  in  the  ease. 

35.  U.  S.— McGourkey  v.  Toledo  & 
O.  C.  R.  Co.,  146  U.  S.  536,  13  Sup. 
Ct.  170,  36  L,  ed.  1079.  111.— Ilart- 
man  r.  Pistorius,  248  111.  5C8,  94  N.  E. 
131;  Eggleston  v.  Morrison,  185  111.  •'".77, 
57  N.  E.  775.  Neb. — Parmelc  v. 
Schroeder,  61  Neb.  553,  85  N.  W.  562, 
87  Am.  St.  Rep.  466;  National  Life 
Ins.  Co.  V.  Fitzgerald,  61  Neb.  692,  85 
N.   W.  948. 

Contra,  Codd  v.  Von  Der  Ahe,  92 
Wash.  529,  159  Pac.  686;  Homestead 
Land  Co.  v.  Saveland,  139  Wis.  663,  121 
N  W.  892;  Wisconsin  Nat.  L.  &  B. 
Assn.  V.  Pride,  ir'.6  Wis.  102,  116  N.  W. 
037;  Kane  v.  Williams,  99  Wig.  65,  74 
N.    W.  570. 

fal  Error  in  allowing  a  possible 
deficiency,     as     a     subordinate     claim 
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against  the  estate  of  a  deceased  mort- 
gagor is  not  reviewable  where  no  sale 
had  taken  place  when  the  appeal  was 
perfected.  Thomson  V.  Black,  208  111. 
229,  70  N.  E.  318. 

36.  Hartman  v.  Pistorius,  248  111. 
568,  94  N.  E.   131. 

37.  Shelden  V.  Erskine,  78  Mich. 
627,  44  N.  W.  146. 

38.  Meyer  v.  Thomas,  131  Ala.  Ill, 
30  So.  89,  the  appeal  is  treated  as  a 
preferred  case.  Contra,  Beechcr  v. 
Marquette  &  Pac.  Rolling  Mill  Co.,  40 
Mich.  307. 

[a]  An  appeal  lies  to  the  chancellor 
from  an  order  of  a  register  appointing 
a  receiver,  in  some  states.  Meyer  v. 
Thomas,  131  Ala.  Ill,  30  So.  89,  the 
hearing  is  de  novo. 

39.  Walrath  v.  Pyplatz,  178  111.  App. 
581,  order  authorizing  certain  ex- 
penditures b.v   receiver. 

[a]  An  order  made  prior  to  final 
judgment  declaring  that  the  indebted- 
ness incurred  by  a  receiver  of  the  mort- 
gaged premises  became  a  prior  lien  on 
the  premises,  is  interlocutory  and  not 
appealable.  Illinois  Trust  &  Sav.  Bank 
r.  Pacific  R.  Co.,  99  Cal.  407,  33  Pac. 
1132. 

40.  Bernard  r.  Shemwell,  139  N.  C. 
446,  52  S.  E.  64. 

41.  Gammon  v.  Johnson,  126  N.  C. 
64,  35   S.   E.   185. 

42.  Sprague  v.  Cochran,  144  N.  Y. 
104,  38  N.   E.   1000. 

43.  Equitable  Mut.  L.  Imp.  As8n. 
V.  Becker,  45  Md.  632. 
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dental  interlocutory  orders  of  any  other  character.^* 

(C.)  Parties  to  the  Appeal.  — Only  persons  aggrieved  by  the  judgr- 
ment  are  entitled  to  appeal/^  The  purchaser  at  the  foreclosure  sale 
becomes  a  party  to  the  action  and  may  appeal  from  an  order  setting 
aside  the  sale.*^  A  party  having  merely  an  abstract  interest  in  a  ques- 
tion determined,^^  or  junior  encumbrancers  not  parties  to  the  action,*^ 
cannot  take  an  appeal.  A  mortgagor  is  not  a  necessary  party  to  an  ap- 
peal where  his  interests  are  in  no  way  affected  by  it,'*''  but  if  the  plain- 
tiff obtains  a  deficiency  judgment  against  the  mortgagor,  he  is  a  neces- 
sary party  to  an  appeal  by  other  defendants.^'^  Persons  who  were  not 
necessary  parties  to  the  action  and  whose  riphts  were  not  in  fact  ad- 
judicated are  not  necessary  parties  to  an  appeal.^^ 

(D.)  Pkkfecting  the  Appeal.  —  An  appeal  must  be  taken  and  per- 
fected from  a  decree  of  foreclosure,  within  the  time  prescribed  for  ap- 
peals for  final  judgments  in  general,^-  and  to  the  court  given  juris- 
diction of  such  appeals  by  statute.^^  All  adverse  parties  must  be  served 
witli  the  notice  of  appeal.^* 


44.  Cal.— Illinois  Trust  &  Sav.  Bank 
V.  Pacific  K.  Co.,  99  Cal,  407,  33  Pac. 
1132.  111. — Cohn  v.  Northwestern  Mut. 
L.  Ins.  Co.,  185  111.  340,  57  N.  E.  38. 
N.  C— Williams  v.  Walker,  107  N.  C. 
334,  12  S.  E.  43,  order  directing  an  ac- 
count to  determine  balance  due  under 
a  lien.  R.  I. — Angell  v.  Angell,  17  R.  I. 
581,  23  Atl.  1102. 

45.  Sterne  v.  Vert,  108  Ind.  232,  9 
N.  E.  127;  Rock  v.  Huff,  73  Neb.  162, 
102  N.  W.  267. 

[a]  A  defendant  who  has  disclaimed 
cannot  ajipeal.  Eock  v.  Huff,  73  Neb. 
162,  102  N.  W.  267. 

[b]  A  party  who  accepts  the  bene- 
fits of  a  foreclosure  decree  cannot 
claim  that  it  is  erroneous.  Sterne  v. 
Vert,  108  Ind.  232,  9  N.  E.  127. 

[c]  A  mortgagor  who  has  conveyed 
all  his  interest  in  the  premises  and 
against  whom  no  deficiency  judgment 
is  sought,  cannot  appeal.  Eidgley  v. 
Abbott  Quicksilver  Min.  Co.,  146  Cal. 
xviii,  79  Pac.  833;  Schneider  v.  Reed, 
123  Wis.  488,  101  N.  W.  682.  But  see 
McCabe  v.  Farusworth,   27  Mich.   52. 

[d]  An  intervening  bondholder  may 
appeal.  Williams  ik  Morgan,  111  IT.  S. 
684,   4    Sup.    Ct.    638,   28   L.    ed.    559. 

46.  U.  S. — Kneeland  v.  American  L. 
&  Tr.  Co.,  136  U.  S.  89,  10  Sup.  Ct.  950, 
34  L.  ed.  379;  Investment  Registry  Co. 
V.  Chicago  &  M.  E.  R.  Co.,  ^212"^ Fed. 
594,  129  C.  C.  A.  130.  Mich.— Law- 
rence V.  Jarvig,  36  Mich.  281,  even 
though  he  has  since  conveyed  the 
premises.  Okla. — Hall  V.  Holloway,  162 
Pac.  186. 


47.  Carstens  v.  Seattle,  84  Wash.  88, 
146  Pac.  381,  Ann.  Cas.  1917A,  1070. 

48.  J.  B.  Levert  Co.  v.  John  T. 
Moore  Planting  Co.,  137  La.  382,  68 
So.  733;  Sompayrac  v.  Succession  of 
Hyams,  23  La.  Ann.  273. 

49.  lona  Sav.  Bank  v.  Blair,  56  Kan. 
430,  43  Pac.  686. 

50.  Power  v.  Murphy,  26  Mont.  387, 
68  Pac.  411. 

51.  Seeley  v.  Goodwin,  39  Nev.  315, 
156  Pac.  934. 

52.  See  the  statutes,  and  Cooper  v. 
Ryan,  73  Ark.  37,  83  S.  W.  328;  Pereles 
r.  Leiser,  123  Wis.  233,  101  N.  W. 
413. 

53.  See   the   statutes. 

fa]  A  freehold  is  not  involved  in  a 
foreclosure  action.  The  appeal  should, 
therefore,  in  Illinois  be  taken  to  the 
appellate  and  not  to  the  supreme  court. 
Beach  v.  Peabody,  188  111.  75,  58  N.  E. 
679. 

54.  Bair  v.  Watkins,  130  Cal.  540, 
62  Pac.   929. 

[a]  A  joint  mortgagor  must  be 
served  with  notice  of  appeal  although 
he  was  not  a  party  to  the  defense 
made  by  the  appealing  defendant.  Jones 
V.   Quantrell,   2   Idaho   153,   9   Pac.  418. 

[b]  The  purchaser  at  the  foreclos- 
ure sale  must  be  served.  Robertson 
Mortgage  Co.  v.  Thomas,  63  Wash.  316, 
115  Pac.  312.  Contra,  Crowns  v.  For- 
est Land  Co.,  99  Wis.  103,  74  N,  W. 
546. 

[e]  Defendants  who  have  dis- 
claimed, or  as  to  whom  process  has 
not    issued,   are   not    necessary    parties 
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(E.)  Stay  of  Execution.ss  _  The  taking  of  the  appeal  does  not  oper- 
ate to  stav  the  execution  of  a  foreclosure  judgment  by  sale,^"  unless  a 
proper  supersedeas  bond  is  executed.  This  bond  must  be  conditioned 
in  accordance  ^vith  the  terms  of  the  particular  statute  involved,  which 
usually  requires  provisions  with  regard  to  the  commission  of  waste, 
the  value  of  the  use  and  occupation,  and  payment  of  the  deficiency 
judgment  which  has  been  rendered."  An  appeal  from  an  order  of 
sale^does  not  stay  the  sale  unless  a  supersedeas  bond  is  given.^^ 

(F.)    The  Record Omissions  from  the  record  are  immaterial  if  it 

does  not  appear  that  reference  to  the  omitted  portion  is  necessary  to 
determine  the  questions  involved.^^  Affidavits  used  on  proceedings  in 
the  foreclosure  action  cannot  be  considered  unless  incorporated  in  the 
bill  of  excpptions.*^'^ 

Assignments  of  error  should  be  made  as  in  other  classes  of  appeal.^^ 

(G.)  Objections  and  Exceptions.  —  Ordinarily  in  the  absence  of  an  ob- 
jection and  exception  no  alleged  defect  or  error  will  be  reviewed  on 
appeal,"^'-^  and  ordinarily  only  such  objections  as  were  made  in  the 
lower  court  will  be  considered  by  the  appellate  court.*^^  An  objection 
for  multifariousness,'^*  or  a  variance  between  the  pleadings  and  proof, 

Citizens'  State  Bank,  23  Okla.  723,  102 
Pac.  800. 


to   an   appeal.     Passumpsic   Sav.  Bank 
V.  Johnson   (Okla.),  165  Pac.  181. 

55.  See  jrenerally  the  title  "Super- 
sedeas and  Stay  of  Proceedings. ' ' 

56.  Home  Loan  Assn.  v.  Wilkins,  64 
Cal.  379,  1  Pac.  348;  State  v.  Thiele, 
19  Neb.  220,  27  N.  W.  109.  Contra, 
Kaminsky  v.  Trantham,  45  S.  C.  8,  22 
S.  E.  746. 

57.  See  the  statutes  and  the  follow- 
ing: Cal.— Gutzeit  v.  Pennie,  97  Cal. 
484,  63  Pae.  584.  Neb.— Collins  v. 
Brown,  64  Neb.  173,  89  N.  W.  754; 
Kountze  v.  Erck,  45  Neb.  288,  63  N. 
W.  804.  N.  Y.— Eosenbaum  v.  Tobler, 
31  App.  Div.  312,  53  N.  Y.  Supp.  722. 
Ohio. — Ackermnn  v.  Lazarus,  34  Ohio 
St.  671.  Ore. — See  German  Sav.  &  Loan 
Soc.  r.  Kern,  38  Ore.  232,  62  Pac.  788, 
63  Pac.  1052.  Wis. — Pierce  o.  Knee- 
land,  7   Wis.   224. 

[a]  Separate  specification  of  the 
amount  secured  for  waste,  occupation, 
and  defieiencv,  is  not  required.  Wheel- 
er V.  Karnes,  130  Cal.  618,  63  Pac. 
62. 

58.  Muckenfuss  v.  Fishburne,  68  S. 
C.  41,  46  S.  E.  537. 

59.  Roach  v.  Glos,  181  111.  440,  54 
N.  E.  1022. 

60.  Price  v.  Citizens'  State  Bank, 
23  Okla.  723,  102  Pac.  800. 

[a]  The  affidavit  of  the  publisher 
of  a  notice  of  foreclosure  sale  is  no 
part  of  the  return  of  the  officer,  nor 
is  it   a  part   of   the   record.     Price  v. 
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61.  See  generally  8  Standard  Prog. 
512,  and  Mitchell  v.  Mason,  65  Fla.  208, 
01  So.  579. 

62.  Colo. — ^Lockhaven  Trust  &  Safe 
Deposit  Co.  V.  United  States  Mtg.  & 
Trust  Co.,  34  Colo.  30,  81  Pac.  804. 
111.— Eohrhof  v.  Schmidt,  218  111.  585, 
75  N.  E.  1062;  Illinois  National  Bank 
r.  Trustees  of  Schools,  211  111.  500,  71 
N.  E.  1070.  Ind.— Tron  v.  Yohn,  145 
Ind.  272,  43  N.  E.  437. 

[a]  The  portion  of  the  order  mar- 
shaling assets  will  not  be  reviewed  in 
the  absence  of  an  objection.  Lock- 
haven  Trust  &  Safe  Deposit  Co.  v. 
United  States  Mtsr.  &  Trust  Co.,  34 
Colo.  30,  81  Pae.  804. 

63.  Eedfield  v.  Eeid,  148  Mich.  545, 
112  N.  W.  124;  Miller  v.  Walker,  141 
Mich.  433,  104  N.  W.  780;  Hawver  v. 
Parkway  Eeal  Estate  Co.,  62  Neb.  504, 
87  N.  W.  312;  Pearson  r.  Badger  Lumb. 
Co.,  60  Neb.   167,  82  N.   W.  374. 

[a]  Defects  in  publication  of  the 
notice  of  foreclosure  sale  not  urged  as 
objections  to  its  confirmation,  will  not 
be  considered.  McCredie  V.  Dubuque 
F.  &  M.  Ins.  Co.  (Okla.),  163  Pac. 
535. 

[b]  Objection  that  complaint  does 
not  state  a  cause  of  action  may  always 
be  urged.  Griffin  v.  Jones,  45  Okla.  305, 
147  Pac.   1024. 

64.  Benjamin  r.  Petersen  IT.  L.  & 
P.  Co.,  170  Iowa  401,  153  N.   W.  7L 
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cannot  be  urged  for  the  first  time  on  appeal.^^  Exceptions  to  proceed- 
ings on  a  reference  will  be  waived  unless  preserved  by  an  exception  to 
the  report  of  the  referee.''^ 

(H.)  Scope  of  Eeview — The  scope  of  the  review  is  governed  hy  the 
general  rules  elsewhere  treated."  Errors  in  the  original  decree"  will 
not  be  reviewed  on  an  appeal  from  an  order  confirming  a  foreclosure 
sale,*^^  or  from  an  order  distributing  surplus  received  at  a  sale.*^^  In 
those  jurisdictions  in  which  the  order  directing  a  deficiency  judgment 
is  final  and  appealable,^**  an  appeal  from  the  judgment  entered  after 
confirmation  of  sale  does  not  enal)le  the  appellant  to  litigate  the  ques- 
tion of  his  personal  liability.'^  Nor  is  the  personal  liability  of  a  party 
involved  in  an  appeal  from  a  decree  awarding  merely  foreclosure.^^ 
Orders  in  preliminary  matters  which  are  cured  by  subsequent  partici- 
pation in  the  case,'^  and  irregularities  which  could  have  been  cured 
had  proper  exception  been  taken  and  urged  in  the  lower  court/*  will 


65.  Dorn  v.  Bissell,  180  111.  73,  54 
N.  E.  167;  Allen  v.  Hollingshead,  15o 
Ind.  178,  57  N.  E.  917. 

[a]  That  there  is  a  variance  be- 
tween pleading  and  proof  as  to  the 
sums  due  for  insurance  and  taxes,  can- 
not be  urged  where  the  exception  tak- 
en was  as  to  the  insufficiency  of  the 
evidence  to  justify  a  finding  that  any 
sum  was  due  for  such  matters.  Thorn- 
ton V.  Commonwealth  L.  &  B.  Assn.,  181 
111.  456,  54  N.  E.  1037. 

66.  Kinsella  v.  Cahn,  185  111.  208, 
56  N.  E.  1119  (an  objection  to  the 
evidence  offered  is  necessary) ;  Osha  v. 
Higgins,   90    Vt.    130,   96   Atl.    700. 

[a]  Attorneys'  fees  allowed  by  a 
master  will  not  be  reviewed  in  the 
absence  of  an  exception  to  his  report. 
Roby  V.  Chicago  Title  &  Trust  Co.,  194 
111.  228,  62  N.  E.  544;  Shaffner  v.  Ap- 
pleman,  170  111.  281,  48  N.  E.  978;  Con- 
tinental Inv.  &  Loan  Soc.  v.  Wood,  168 
111.  421,  48  N.  E.  221. 

67.  See  2  Standard  Prog.  409,  et 
seq.,  and  Henry  v.  VVoolf,  187  111.  App. 
129;  Deindorfer  v.  Bachmor,  12  S.  D. 
285,  81  N.  W.  297. 

[a]  Findings  of  fact  are  not  bind- 
ing upon  the  appellate  court  but  may 
be  reviewed  bv  it.  Nix  v.  Thacka- 
berry,  240  111.  352,  88  N.  E.  811;  Sid- 
ney Stevens  Imp.  Co.  v.  South  Ogden 
Land,  B.  &  I.  Co.,  20  Utah  267,  58 
Pac.   843.     See   2   Standard  Proc.   446. 

[b]  On  appeal  from  order  allowing 
certain  expenditures  to  be  made  by  a 
receiver,  the  propriety  of  the  order  ap- 
pointing the  receiver  cannot  be  ques- 
tioned. Walrath  v.  Pyplatz,  178  111. 
App.  581. 


[c]  "Where  the  payment  of  a  speci- 
fied amount  of  money  is  ordered,  with- 
out reference  to  the  particular  kind  of 
money  in  which  payment  is  to  be 
made,  the  alleged  invalidity  of  a  clause 
111  the  mortgage  requiring  pavment  to 
be  made  in  gold  coin,  will  not  be  de- 
termined. Beach  V.  Peabody,  188  111 
75,  58  N.  E.  679.  ' 

[d]  Want  of  notice  of  motion  to 
modify  a  judgment  cannot  be  urged  on 
an  appeal  from  the  modified  judgment. 
Ives  V.  Sanguinetti,  18  Ariz.  552.  164 
Pae,  435. 

68.  Bock  V.  McKibben,  63  Neb.  413, 
88  N.  W.  765;  Thompson  v.  Purcell,  63 
Neb.  445,  88  N.  W.  778. 

69.  Fitzsimmons  v.  Cowan.  186  111. 
App.  358. 

[a]  Refusal  of  the  court  to  set  aside 
a  foreclosure  sale  cannot  be  urged  as 
error  on  an  appeal  from  an  order  dis- 
tributing the  proceeds  of  the  sale. 
Scott  V.  Hurley,  6  Ariz.  85,  53  Pac 
578. 

70.  See  supra,  III,  C,  3,  t,  (Vn), 
(B). 

71.  Homestead  Land  Co.  v.  Save- 
land,  139  Wis.  663,  121  N.  W.  892; 
Richards  v.  Land  &  R.  Imp.  Co.,  99 
Wis.  625,  75  N.  W.  401. 

72.  Morris  v.  Linton,  61  Neb.  537, 
85   N.    W.   565. 

73.  American  Ice  Co.  v.  Eastern 
Trust  &  Banking  Co.,  17  App.  Cas. 
(D.  C.)  422,  irregularity  in  placing  the 
case  on  the  calendar. 

74.  American  Ice  Co.  v.  Eastern 
Trust  &  Banking  Co.,  17  App.  Cas. 
(D.    C.)    422. 
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not  be  reviewecl.  Errors  only  affecting  other  parties  to  the  action 
cannot  be  urged. "^  Nor  will  errors  committed  with  the  consent  of  the 
appellant  or  at  his  solicitation/'''  or  resulting  to  his  benefit,'^  or  which 
are  harmless,  in  their  effect/^  be  reviewed. 

(I.)  Disposition  ]\Iade  of  the  Appeal.  —  The  reversal  of  a  judgment  of 
foreclosure  in  effect  vacates  the  judgment  rendered  in  the  lower  court.^* 
Where  a  sale  has  taken  place  and  the  rights  of  third  persons  have  not 
intervened,  the  successful  party  on  the  appeal,  may  have  the  sale 
vacated,  either  by  motion  in  the  court  below  after  the  remittitur  has 
gone  down  or  by  a  separate  action.^o  If  the  judgment  is  reversed  as 
to  one  only  of  several  encuml)rancers  the  proceeds  of  the  sale  should 
be  ordered  redistributed  in  accordance  with  the  order  of  the  court." 
If  some  of  the  issues  were  not  adjudicated  by  the  trial  court,  the  case 
will  be  remanded  for  further  proceedings.*'^  If  the  judgment  is  separ- 
able in  its  nature,  error  respecting  one  portion  docs  not  require  a  re- 
versal of  other  portions  not  injuriously  affected.^-'  Errors  in  collateral 
matters,  such  as  the  improper  allowance  of  costs,^*  may  be  corrected 
without  setting  aside  the  entire  judgment.  Where  necessary  parties 
have  been  omitted,  the  judgment  will  be  reversed  and  not  merely  modi- 


75.  Gandy  v.  Coleman,  196  111.  189, 
63  N.  E.  62*5;  Roth  •;;.  Troutdale  Land 
Co.,  83  Ore.  500,  162  Pac  1069,  errors 
affecting  persons  not  parties  to  the  ap- 
p>eal. 

[a]  The  amount  allowed  for  an  at- 
torney's fee  cannot  be  questioned  by 
an  appelliint  who  claims  a  superior 
title  to  the  land.  Winnebago  v.  Brones, 
68  Iowa  682,  28  N.  W.  15. 

76.  Thompson  v.  Kyle,  39  Fla.  582, 
23  So.  12,  63  Am.  St.  Rep.  193;  Black 
r.  Suvdam,  81  Wash.  279,  142  Pac. 
700,   Ann.   Cas.   1916   D,   1113. 

77.  Nix  V.  Thackaberry,  240  111.  352, 
88  N.   E.   811. 

[a]  Failure  of  judgment  to  direct 
a  personal  judgment  against  the  mort- 
gagor, cannot  be  urged  as  error  by  the 
latter.  Shaffner  i;.  Appleman,  170  111- 
281,  48  N.   E.  978. 

78.  Escamilla  v.  Pingree,  44  Utah 
421,  141  Pac.  103,  L.  R.  A.  1915  B, 
475. 

[a]  Subsequent  rendition  and  en- 
try of  an  ordor  which  had  been  pre- 
viously refused  renders  the  error,  if 
anv,  harmless.  Pearson  V.  Helvenston, 
50"  Fla.   500,  39  So.  605. 

[b]  Errors  regarding  rulings  on  mis- 
joinder or  nonjoinder  of  parties  when 
the  defect  has  been  cured  by  subse- 
quent proceedings  in  the  case,  are 
harmless.  Patten  v.  Pepper  Hotel  Co., 
153  Cal.  460,  96  Pao.  296. 

79.  Cnwdery  r.  London  &  San  Fran- 
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Cisco  Bank,  139  Cal.  298,  73  Pac.  196, 
90   Am.   St.   Rep.    115. 

[a]  Where  an  order  appointing  a 
receirer  is  reversed,  the  plaintiff  will 
not  be  allowed  to  reap  any  of  the  in- 
tervening benefits  arising  from  the  er- 
roneous appointment.  Meyer  v.  Thom- 
as, 131  Ala.  Ill,  30  So.  89. 

80.  Cowdery  v.  London  &  San  Fran- 
cisco Bank,  139  Cal.  298,  73  Pac.  196, 
96  Am.  St.  Rep.  115;  Hidden  V.  God- 
frey, 92  App.  Div.  373,  87  N.  Y.  Supp, 
14.' 

81.  Pierce  f.  Atwood,  67  Neb.  296, 
93  N.  W.  153. 

82.  Brunswick  Realty  Co.  v.  Uni- 
versity Inv.  Co.,  43  Utah  75,  134  Pac. 
608. 

83.  See  infra,  this  note. 

[a]  The  improper  omission  from  the 
decree  of  a  period  for  redemption  may 
be  cured  by  remanding  the  case  for 
the  purposes  of  having  an  amendment 
made.  Orvis  v.  Powell,  98  U.  S.  176,  25 
L.   ed.   238. 

fb]  Erroneous  inclusion  of  a  re- 
leased parcel  of  land  in  the  order  for 
a  foreclosure  sale,  does  not  invalidate 
the  entire  judgment.  Domestic  Bldg. 
Assn.  V.  Nelson,  172  111.  386,  50  N.  E. 
194. 

84.  Roby  v.  Chicago  Title  &  Trust 
Co.,  194  111.  228,  62  N.  E.  544. 

[a]  Excessive  attorneys'  fees  may 
ho  cured  by  a  remittitur.  Stone  V. 
Billings,   167  111.   170,  47  N.   E.   372. 
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fied.^^  Costs  of  appeal  orflinarily  will  be  awarded  the  sneeessfiil  party,^° 
but  where  the  error  is  obvious  and  could  easily  have  been  corrected  on 
application  to  the  lower  court,  costs  will  be  refused,^^  and  if  the  appeal 
was  frivolous  a  penalty  will  be  imposed.^^  Counsel  fees  incurred  on 
account  of  an  appeal  will  not  be  allowed  by  the  appellate  court  in  the 
first  instance.^^ 

u.  Foreclosure  Sales. — d-)  In  General.Qo  — A  court  of  equity  hav- 
ing jurisdiction  of  a  mortgage  foreclosure  action,  has  inherent  power 
to  decree  a  sale  of  the  premises  to  satisfy  the  decree,^^  and  indeed  a 
sale  of  mortgaged  land  cannot,  in  the  absence  of  a  power  in  the  mort- 
gage, be  made  except  upon  a  bill  of  foreclosure  and  after  the  entry  of 
an  order  of  sale.^^  The  sale  is  regarded  as  the  act  of  the  court,  per- 
formed through  its  officers  and  agents.^^  A  sale  may  be  ordered  of  all 
the  land  mortgaged  although  a  portion  of  the  land  is  situated  in 
another  county,'-'*  or  state.^^ 

(II.)  Order  of  Sale.. —  In  some  states  the  order  for  the  sale  of  mort- 
gaged premises  is  found  in  the  foreclosure  decree  itself  i^*^  while  in 
other  states,  the  order  of  sale  is  issued  by  the  clerk  of  the  court  and  is 
in  the  nature  of  a  special  writ,^^  but  even  in  these  states,  the  decree 


85.  Simms  V.  Eamsey  (W.  V,a.),  90 
S.    E.    842. 

86.  Costs  may  be  apportioned  -where 
there  is  a  partial  reversal  of  the  judg- 
inent.  Romberg  v.  McCormick,  194  111. 
205,  62  N.  E.  537. 

Costs  incurred  on  the  trial  of  the  ac- 
tion and  the  right  to  recover  them,  see 
infra,  III,  C,  3,  v. 

87.  Cal. — Thrasher  v.  Moran,  146 
Cal.  683,  81  Pac.  32.  Fla.— Brevard 
Naval  Stores  Co.  v.  Commercial  Bank, 
67  Fla.  281,  64  So.  943,  -where  a  mere 
clerical  mistake  was  corrected  on  the 
appeal.  Wis. — Windross  v,  McKillop, 
98   Wis.   525,  74  N.  W.  342. 

88.  McKelvey  v.  Wagv,  157  Cal.  406, 
108  Pac.  268. 

89.  Fender  v.  Robinson,  135  Cal.  26, 
66  Pac.  969. 

90.  Judicial  sales  generally,  see  16 
Standard  Proc.  710. 

91  Lansing  v.  Goelet,  9  Co-w.  (N.  Y.) 
346,  352;  and  see  Belloc  v.  Rogers,  9 
Cal.  123. 

92.  Hart  V.  Ten  Eyck,  2  Johns.  Ch. 
(N.  Y.)   62,  101. 

93.  Blossom  v.  Milwaukee,  etc.,  R. 
R.  Co.,  3  Wall.  (U.  S.)  196,  18  L.  ed. 
43;  Andrews  v.  Scotton,  2  Bland  (Md.) 
629. 

[a]  "The  theory  of  sales  of  this 
character  is,  that  the  court  is  itself 
the  vendor  and  the  commissioner  or 
master  is  mere  agent  in  executing  its 
will.     The   whole   proceeding,   from   its 


incipient  stage  up  to  the  final  ratifi- 
cation of  the  reported  sale  and  the 
jjassing  of  the  title  to  the  vendee  and 
the  money  to  the  person  entitled  to  it, 
is  under  the  supervision  and  control  of 
the  court."  Sessions  v.  Peay,  23  Ark, 
39. 

94.  Goldtrce  v.  McAlister,  86  Cal.  93, 
23    Pac.   207,   24   Pac.    801. 

95.  See  stqyra  ITT,  C,  3,  j,  (III),  and 
the  title  "Railroads." 

96.  111.— De  Witt  County  Nat.  Bank 
V.  Mickelberry,  244  111.  77,'91  N.  E.  86, 
135  Am.  St.  Rep.  304.  Mont.— Thomas 
V.  Thomas,  44  Mont.  102,  119  Pac.  283, 
Ann.  Cas.  1913  B,  616.  Tex.— Rudolph 
t:  Hively  (Tex.  Civ.  App.),  188  S.  W. 
721. 

fa]  Nature  of  a  Decree  of  Foreclo- 
sure.— A  decree  of  foreclosure  is  not 
only  a  decree  adjudging  the  rights  of 
the  parties  "but  is  also  a  sort  of  equit- 
able execution  providing  the  manner  in 
which  the  decree  shall  be  enforced,  and 
for  the  assertion  of  the  rights  de- 
clared; and  the  provisions  of  a  fore- 
closure decree  with  respect  to  the  man- 
ner and  the  terms  of  the  sale  are  part 
of  the  terms  of  the  execution  of  the 
decree,  and  not  of  the  decree,  so  far  as 
adjudging  the  rights  of  the  parties." 
Royal  Trust  Co.  v.  Washburn  B.  &  I. 
R.   Ry.    Co.,   113  Fed.   531. 

97.  Cal. — Heyman  v.  Babcock,  30 
Cal.  367.  Idaho — Wilson  v.  Gray,  5 
Idaho  218,  47  Pac.  942.     Kan.— Norton 
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rather  than  the  order  of  sale  furnishes  the  basis  of  the  authority  of  the 
otru-er  to  act,"'  and  a  sah>  made  in  the  entire  absence  of  such  an  order 
has  been  uphehl.^^  But  in  either  case,  statutory  provisions  relating  to 
the  issuance  of  executions  generally,  are  inapplical)le  to  foreclosure 
proceedings.^  Such  a  WTit  or  order  should  contain  the  recitals  re- 
quired by^the  statute,-  and  should  also  expressly  direct  the  proper 
officer  to' make  the  sale.^  If  a  general  receiver  of  the  property  of  the 
mortgagor  has  been  appointed  an  order  of  sale  under  the  mortgage 
should  not  be  made  without  obtaining  the  prior  consent  of  the  court 


V.  Rcardon,  67  Kan.  302,  72  Pac.  861, 
100  Am.  St.  Rep.  459.  Nelj.— Cuyler 
r.  Lillv,  6.-,  Neb.  507,  01  N.  W.  391.  I 
Okla.— Martin  r.  Hostetter,  158  Pac. 
1174;  Price  v.  Citizens'  State  Ranic,  23 
Okla'.  723,  102  Pac.  800.  [ 

[a]     It  is  only  a  means  of  calling  the  i 
attention    of   the   sheriff  to   the   decree  | 
and  that  the  time  for  its  execution  has  | 
arrived;  it  adds  nothing  to  the  author- 
ity granted  bv  the  decree  itself.    Cuy- 
leV  V.  Lillv,  65  Neb.  507,  91   N.  W.  391. 
And  see  Salisbury  r.  Murphy,  63  Neb. 
415,  88  N.  W.  764;  National    Bank    of 
Commerce  v.  Kinkead,  61  Neb.  264,  85 
N     W     70;    Passumpsic    Sav.    Bank    V. 
Maulick,   60   Neb.   469,   83   N.    W.    672, 
83  Am.  St.  Rep.  539;  Johnson  i'.  Colby, 
52   Neb.   327,   72   N.  W.   313. 

fb]  The  order  of  sale  is  a  mere  ad- 
ministrative order  which  may  be  made 
by  a  court  in  a  county  other  than  that 
in  which  the  land  is  situated.  Lips- 
comb r.  Hammett,  56  S.  C.  549,  35  S. 
E.  194. 

[c]  Failure  of  the  clerk  to  affix  the 
seal  of  the  court  is  not  fatal  to  the 
validity  of  the  sale.  Hagcr  v.  Astorg, 
145  Cal.  548,  70  Pac.  68,  104  Am.  St. 
Rep.  68. 

[d]  A  writ  of  fieri  facias  (1)  is 
Bometimes  employed.  Welsh  v.  Lawler, 
73  N.  J.  Eq.  371,  68  Atl.  218,  133  Am. 
St.  Rep.  737.  (2)  After  such  a  writ 
has  issued  it  cannot  be  stayed  by  the 
action  of  the  plaintiff  alone;  nil  per- 
sons intorested  must  .join  in  taiciiig  such 
action.  Welsh  r.  Lawler,  73  N.  J.  Eq. 
371,  68  Atl.  218,  133  Am.  St.  Rep.  737. 

[c]  The  Clerk  Should  Not  Issue  the 
Order  of  His  Own  Motion. — Sowlcs  r. 
Harvev,  20  Ind.  217,  S3  Am.  Dec  315, 
but  a  bona  fide  purchaser  is  not  af- 
fected by  the  error. 

[f  I  If  the  plaintiff  neglects  to  take 
proceedings  to  have  the  property  sidd 
under  the  foreclosure  judgment,  a  jun- 
ior  morttracee  or  any  other  interested 
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party  to  the  action  mav  act.     Kelly  V. 
Israel,  11   Paige    (N.  Y.)    147. 

98.  Haeer  r.  Astorg,  145  Cal.  548, 
7V)  Pac.  6S,  104  Am.  St.  Rep.  68;  Spauld- 
ing  r.  Howard,  121  Cal.  194,  197,  53  Pac. 
563;  Cuvlor  v.  Lillv,  65  Neb.  507,  91 
N.  W.  391;  Young  V.  Wood,  63  Neb. 
291,   88   N.   W.   528. 

99.  Newmark  &  Co.  v.  Chapman,  53 
Cal.  557.  And  see  Jenkins  Land  &  Live 
Stock  Co.  V.  Kimsev,  99  Neb.  308,  156 
N.  W.  499. 

1.  Thomas  V.  Thomas,  44  Mont.  102, 
119   Pac.   283,   Ann.   Cas.    1913   B,   616. 

[a]  ''The  distinction  between  an 
ordinary  execution  and  an  order  of  sale 
of  mortgaged  property  is  that  in  the 
one  case  there  is  nothing  in  the  judg- 
ment itself  giving  the  officer  authority 
to  sell  the  property  of  the  debtor.  Be- 
fore he  is  authorized  to  proceed  he 
must  have  specific  directions  so  to  do; 
while  in  the  second  case  the  property 
to  be  subjected  to  the  payment  of  the 
debt  is  already  indicated  by,  and  de- 
scribed in,  the  decree,  coupled  with  a 
mandate  that  it  be  sold  by  the  sheriff 
to  satisfy  the  demands  of  the  ])lain- 
tiff.''  Thomas  v.  Thomas,  44  Mont. 
102,  119  Pac.  283,  Ann.  Cas.  1913  B, 
616. 

t  b  ]  The  order  need  not  issue  in  the 
name  or  title  prescribed  by  the  consti- 
tution for  executions  in  general.  Thomas 
r.  Thomas,  44  Mont.  102,  119  Pac.  2S3, 
Ann.  Cas.  1913  B.  616;  Johnson  r.  Col- 
by, 62  Neb.  327,  72  N.  W.  313.  Contra, 
Martin  r.  Ho,stetter  (Okla.),  158  Pac. 
1174;  Richmond  V.  Robertson  (Okla.), 
151  Pac.  203. 

2.  Wilson  V.  Gray,  5  Idaho  218,  47 
Pac.   942. 

fa]  Failure  to  recite  the  fact  of 
the  assignment  of  the  judgment  is  harm- 
loss.  Mai'Lagan  r.  Witte,  1  Neb. 
(Unof.)    43S,   96    N.    W.    490. 

3.  Wilson  r.  Gray,  5  Idaho  218,  47 
Pac.  942  (a  defect  in  this  particular 
is   a  mere   irregularity   and   is  amend- 
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which  appointed  the  receiver,^  but  a  subsequent  ratification  by  such 
court,  of  the  mortgage  sale,  Avill  cure  the  irregularity.^  A  decree  of 
foreclosure  is  not  such  a  judgment  as  becomes  dormant  by  failure  to 
issue  an  order  of  sale  within  five  years.*' 

(III.)  Notice  of  Sale. —  (A.)  In  Genkral. —  The  proper  notice  of  a 
foreclosure  sale  as  required  by  statute  or  the  decree  of  foreclosure, 
must  be  given  or  the  subsequent  proceedings  will  be  invalid.^  Statutes 
changing  the  requirements  as  to  the  notice  to  be  given  of  foreclosure 
sales  apply  to  sales  in  action  for  the  foreclosure  of  existing  mort- 
gages.^ 

(B.)  How  Given.  —  Personal  notice  of  a  foreclosure  sale,  while  some- 
times required  to  be  given,''  is  not  ordinarily  necessary.^"  Statutory 
requirements  as  to  the  mode  of  giving  notice  must  be  strictly  followed," 
as  must  the  special  orders  of  the  court.^^  The  publication  of  notice, 
where  required,  must  be  made  in  the  particular  kind  of  paper  specified 
in  the  statute  or  order  of  the  court,^^  but  if  publication  of  the  notice  is 


able);  Martin  v.  Hostetter  (Okla.),  15S 
Pac.  1174. 

Who  is  the  proper  officer  to  conduct 
the  sale,  see  infra,  III,  C,  3,  u,  (VII), 
(C). 

4.  Forest  Lake  Cemetery  v.  Baker, 
113  Md.   529,   77  Atl.   853. 

5.  Forest  Lake  Cemetery  Co.  v.  Ba- 
ker, 113  Md.  529,  77  Atl.  853. 

6.  Neb. — Jenkins  Land  &  Live 
Stock  Co.  r.  Kimsey,  99  Neb.  308, 
156  N.  W.  499;  St.  Paul  Harvester 
Wks.  V.  Huckfeldt,  96  Neb.  552,  148 
N.  W.  153;  Herbage  f.  Ferree,  65  Neb. 
451,  91  N.  W.  408.  N.  Y.— Van  Rens- 
selaer V.  Wright,  121  N.  Y.  626,  25  N. 
E.  3.  Ohio— Moore  v.  Ogden,  35  Ohio 
St.  430;  Beaumont  v.  Herrick,  24  Ohio 
St.  445. 

Contra,  Dalgardno  v.  Barthrop,  40 
Wash.  191,  82  Pac.  285;  Packwood  v. 
Briggs,  25  Wash.  530,  65  Pac.  846; 
Fish  V.  Collins,  164  Wis.  457,  160  N. 
W.    163. 

fa]  Leave  of  court  to  carry  out  the 
sale  must  be  obtained,  after  five  years 
in  some  states.  Wheeler  r.  Eldred,  121 
Cal.  28,  53  Pac.  431,  66  Am.  St.  Eep. 
20. 

7.  Jensen  v.  Woodbury,  16  Iowa 
515;  Miller  v.  Lefever,  10  Neb.  77,  4 
N.  W.,  929. 

8.  Strand  t'.  Griffith,  63  Wash.  334, 
115  Pac.  512. 

fa]  A  statutory  change  which  took 
effect  between  the  date  of  foreclosure 
and  time  for  giving  notice  of  the  sale, 
must  be  observed.  Kopmeier  v.  O'Neil, 
47  Wis.   593,  3   N.   W.   365. 

Publication    of   notice    of   postpone- 


ment of  the  sale,  see  infra,  III,  C,  3. 
I',    (VH),    (B). 

9.  Dickey  v.  Goertner,  146  N.  Y., 
Supp.  264;  Eidlitz  v.  Doctor,  24  Misc. 
209,  53  N.  Y.  Supp.  525.  But  see  Fra- 
zicr  V.  Swimm,  79  App.  Div.  53,  79  N.  Y. 
Supp.   787. 

10.  Springer  v.  Law,  185  111.  542, 
57  N.  E.  435,  76  Am.  St.  Rep.  57;  Ring 
p.  New  Auditorium  Pier  Co.,  77  N.  J. 
Eq.    422,    77    Atl.    1054. 

Breach  of  agreement  to  give  per- 
sonal notice  of  the  sale  as  ground  for 
refusing  confirmation.  See  infra,  III, 
C,  3,  u,   (IX),   (B). 

11.  Ark. — Gleason,  %  Boone,  123 
Ark.  523,  185  S.  W.  1093.  111.— Sow- 
ards  V.  Pritchett,  37  111.  518.  Md.— 
Edgecombe  Park  Co.  v.  Finney,  121 
Md.  320,  88  Atl.  143.  Mich.— New 
York  Baptist  Union  v.  Atwell,  95  Mich. 
239,  54  N.  W.  760;  Ohio— Wilson  v. 
S^ott,  29  Ohio  St.  636. 

12.  Sowards  v.  Pritchett,  37  111. 
51 8. 

[a]  Requirements  laid  down  in  the 
mortgage  as  to  advertising  a  sale  un- 
der a  power,  need  not  be  incorporated 
in  an  order  of  sale  in  a  suit  in  equity. 
McLarty  v.  Urquhart,  153  N.  C.  339, 
69  S.  E.  245.  And  see  Johnson  v.  Mey- 
er, 54  Ark.  437,  16  S.  W.  121. 

13.  Minchrod  v.  Ullmann.  163  111. 
25,   44   N.   E.   864. 

[a]  If  publication  in  a  newspaper 
of  general  circulation  is  required,  it  is 
immaterial  in  what  locality  the  circu- 
lation is  general.  Smith  v.  Foxworthy, 
39  Neb.  214,  57  N.  W.  994. 

[b]  If  the  paper  be   published    In 
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made  in  tho  paper  designated  by  h\^v,  the  fact  that  other  papers  would 
have  been  more  likelv  to  aflPord  actual  notice  is  immaterial.^*  Wliere 
no  special  requirements  exist,  the  officer  should  give  such  notice  of  the 
sale  as  under  the  circumstances  is  reasonably  required  to  give  publicity 
to  the  sale.'^  The  time  for  which  the  notice  must  be  published  is 
variously  Pxed  bv  difl'erent  statutes,^^  and  publication  for  the  requisite 
time  is  essential  to  the  regularity  of  the  sale."  General  statutory 
provisions  governing  the  notice  to  be  given  of  execution  sales  are  some 
times  held  to  be  inapplicable  to  sales  by  masters  in  chancery.^^ 

(C.)    Contents  of  Notice.  — The  notice  of  sale  should  give  the  title  of 
the  cause/°  the  names  of  the  parties,-"  the  date  of  the  decree,"  the 


the  proper  county  it  is  immaterial  tliat 
it  was  printed  in  another  county. 
Aetna  Life  Ins.  Co.  r.  Wortasewski,  63  ' 
Neb.  63(3,  88  N.  W.  855;  Nebraska  ' 
Land,  S  G.  &  Inv.  Co.  v.  McKiuley- 
Lanninp  L.  &  T.  Co.,  52  Neb.  410,  72 
N.  W.  357.  And  see  Kose  v.  Fall  River 
Five  Cents  Sav.  Bank,  165  Mass.  273, 
43  N.  E.   93. 

14.  Bailey  v.  Hendriekson,  25  N.  D. 
500,  143  N.  W.  134,  Ann.  Cas.  1915  C, 
7.^9;  Trenerv  v.  American  Mtg.  Co.,  11 
S.  D.  506,  78  N.  W.  991. 

15.  See  infra  this  note. 

[a]  Publication  in  a  weekly  news- 
paper is  as  valid  as  publication  in  a 
dailv  newspaper.  Hoock  v.  Sloman,  155 
Mich.    1.   118   N.    W.   4S9. 

[b]  The  plaintiff  is  not  entitled  to 
select  the  newspaper  in  which  publica- 
tion of  the  notice  is  made.  Winton  v. 
Sheriff,  44  Kan.  146,  24  Pac.  91. 

16.  See  the  particular  statutes,  and 
Northrop  v.  Cooper,  23  Kan.  432;  Mal- 
lorv  V.  Patterson,  63  Neb.  429,  88  N.  W. 
686. 

fal  Notice  need  not  be  published 
on  the  very  day  of  the  sale,  if  the 
prior  notice  is  sufficient.  Mallory  v. 
Patterson,  63   Neb.  429,  88  N.   W.  686. 

[b]  Requirements  of  publication 
"once  each  week  for  four  successive 
weeks"  does  not  moan  that  four  full 
weeks  must  elapse  between  the  first 
insertion  and  the  day  of  sale;  the  sale 
may  take  place  any  time  not  less  than 
three  days  after  the  fourth  insertion 
of  the  notice.  Dcwitz  V.  Joyce-Pruitt 
Co.,  20  N.  M.  572,  151  Pac.  237. 

[c]  The  first  day  is  included  and 
tho  last  excluded,  in  makinc  the  com- 
putrition.  Gray  r.  Worst,  129  Mo.  122, 
31  S.  W.  585."  And  see  Northrup  i'. 
Cooper,  23  Kan.  432. 

[d]  Where  publication  for  a  stated 
number  of  weeks  is  required,  publica- 
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tion  once  a  week  for  the  required  num- 
ber of  weeks  prior  to  the  sale  is  suffi- 
cient although  the  full  number  of  days 
in  complete  weeks  has  not  elapsed, 
m.— Pearson  r.  Bradley,  48  111.  250. 
N.  Y.— Wood  r.  Morehonse,  45  N.  Y 
368.  Pa. — Hollister  v.  Vanderlin,  165 
Pa.  248,  30  Atl.  1002,  44  Am.  St.  Eep. 
657. 

I  el  A  statute  requiring  thirty  days' 
notice  of  sale  is  complied  with  where 
the  first  publication  appears  thirty  days 
before  the  date  of  sale  and  publication 
is  continued  each  day  until  the  date  of 
sale.    Treptow   r.   Jlu'se,  10   Kan.   170. 

ff]  Requirement  of  advertisement 
"for  three  consecutive  days  next  pre- 
ceding the  day  of  sale,"  is  met  by  ad- 
vertising on  Thursday,  Friday  and  Sat- 
urday', the  sale  taking  place  on  Mondav. 
Wilson  V.  Petzold,  il6  Ky.  873,  76  S. 
W.  1093. 

17.  Miller  v.  Lefever,  10  Neb.  77, 
4  N.  W.  929. 

Effect  of  an  order  of  confirmation, 
see   infra.  111,   C,   3,  u,    (IX),    (C). 

Setting  aside  the  sale  for  insuffi- 
cient publication  of  the  notice,  see 
v,fra,  III,  C,  3,   (XI),   (F'),    (2). 

18.  Sessions  v.  Peav,  23  Ark.  39; 
Crosby  r.  Kiest,  135  111.  438,  26  N.  E. 
589. 

19.  Pay  r.  Oliver,  6  Paige  (N.  Y.) 
489,  its  omission  is  not  a  fatal  defect. 

20.  Field  v.  Brokaw,  159  111.  560, 
42  N.  E.  877;  Cunningham  r.  Schley, 
6   Gill    (Md.)    207. 

[al  A  mistake  in  the  Christian 
name  of  a  defendaiit  is  harmless.  Field 
r.   Brokaw,   Mil   111.   ."60,  42   N.   E.   877. 

[b]  Failure  to  state  names  of  de- 
fendants brought  in  during  the  trial  is 
Tint  fatal.  Field  r.  Brokaw,  159  111. 
.160,  42  N.  E.  877. 

21.  See  infra,  this  note. 

fa]   Mistake  In  giving  the  date    is 


MORTGAGES  1023 

description  of  the  property,-^  the  place,  date  and  time  of  the  sale," 
and  should  state  that  the  sale  would  be  made  pursuant  to  the  decree.^* 
The  amount  to  be  made  by  the  sale  should  also  be  stated  but  failure 
to  do  so  is  not  fatal  if  there  be  a  reference  to  the  decree  itself.^^  The 
notice  need  not  state  that  the  land  will  be  sold  in  separate  parcels,  al- 
though the  order  requires  this  method  of  sale  to  be  adopted.^*^  Under 
some  statutes,  the  notice  must  also  specify  all  liens  subject  to  which 
the  sale  is  to  be  made.^^ 

(IV.)  Appraisement.  -  In  some  jurisdictions  an  appraisement  of  the 
property  prior  to  its  sale  is  required,^^  unless  it  is  waived  by  the 

harmless,    if    the    decree    be    otherwise    v.  Taylor,  109  Minn.  492,  124  N.  W,  3, 
sufficiently     described     and     identified.    134  Am.  St.   Rep.   793. 
Mead  i".  Hoover,  63  Neb.  419,  88  N.  W.         [c]     Sale  noticed  for  "Friday,  Aug- 
655.  ust   9,"    is   not   bad   because    August   9 

22.     Tatum    v.    Croom,    GO    Ark.    487,    fell  on  Saturday,  since  the  day  of  the 
30  S.  W.  SS5;   Wright  v.  Ackern.an,  97     month    controls.      First    State    Bank    v. 
Misc.  16:^,  162  N.  Y.  Supp.  72(5.   And  see    Day,  188  Mich.  228,  154  N.    W.  101. 
Cross  i\  Leidieh,  63  Neb.  420,  88  N.  W.  ,       24.     Springer    v.    Law,    185    111.    542, 
067.  '  57    N.    E.    435,    76    Am.    St.    Rep.    57; 

[a]  A  description  which  follows  the  Pearson  v.  Badger  Lumb.  Co.,  60  Neb. 
mortgage  and  decree  is  sufficient.  Cal.    167,  S2  N.  W.  374. 

Anglo-California  Bank  v.  Cerf,  142  Cal.  |  25.  111. — Springer  v.  Law,  185  111. 
303,  75  Pac.  902;  Meux  v.  Trezevant,  542,  57  N.  E.  43o,  76  Am.  St.  Rep.  57. 
132  Cal.  487,  64  Pac.  848.  Neb.— Mil-  Ind — Bansemer  r.  Mace,  18  Ind.  27,  81 
ler  V.  Lanham,  35  Neb.  886,  53  N.  W.  Am.  Dec.  344.  Neb.— Dederick  v.  Gil- 
1010.  Ore. — German  Sav.  &  Loan  Soc.  Icspie,  63  Neb.  423,  88  N.  W.  659:  Iowa 
V.  Kern,  38  Ore.  232,  62  Pac.  788,  63  Loan.  &  Tr.  Co.  v.  Deval's  Estate,  63 
Pac.  1052.  Pa.— Louser  v.  Light,  202  Neb.  826,  89  N.  W.  381;  Amoskeag 
Pa.  582,  52   Atl.  84.  j  Sav.  Bank  r.  Robbins,  53  Neb.  776,  74 

ri>]  Where  a  portion  of  the  lands  N.  W.  261;  Stratton  v.  Reisdorph,  35 
raortgaiied  are  omitted  from  the  no-  Neb.  314,  53  N.  W.  136.  N.  M. — De- 
tice,  the  sale  is  void.  Bunch  v.  Thomb-  v.'itz  v.  Jovce-Pruitt  Co.,  20  N  M  572 
lison,   67   Ore.    254,   135   Pac.   879.  j]5]    Pac.    237.  '       '         ' 

[c]  The  description  contained  in  [a]  A  statement  that  the  sale  will 
the  judgment  need  not  be  given;  it  is  bo  made  for  gold  coin,  there  being 
sufficient  if  the  property  is  described  nothing  in  the  decree  in  regard  to  the 
with  common  certainty.  Wright  v.  kind  of  monev  to  be  received  is  harm- 
Ackerman,  97  Misc.  163,  162  N.  Y.  le«s.  Anglo-California  Bank'  v.  Cerf, 
Supp.    726.  1  142  Cal.  303,  75  Pac.  902. 

fd]  Minor  defects  in  the  descrip-  |  26.  Ind. — Brownfield  v.  Weicht,  9 
tlon  are  harmless.  Nebraska  L.  &  T.  Ind.  394.  Kan. — Fraser  v.  Seeljv, '7I 
Co.  V.  Hamer,  40  Neb.  281,  58  N.  W.  Kan.  169,  79  Pac.  1081.  "  Neb.— Car- 
C95;    Wilson   ?•.   Scott.   29  Ohio   St.  636.     etens   v.   Eller,   60   Neb.   460,   83   N.   W, 

[e]  The  presumption  is  that  the  no-  743.  N.  Y.— Hoffman  v.  Burke,  21  Hun 
tice   contained  an  accurate  description.    580. 

Hollcraft  r.  Douglass,  115  Ind,  139,  17  27.  Compton  v.  Feldmark,  82  N  J 
N.  E.  275.  Eq.   112,  88   Atl.   174;    Carter   v.   Build- 

-23.  Cal.— May  v.  Hatcher,  130  Cal.  '  ers'  Const.  Co.,  129  App.  Div.  3l5,  113 
627,  63  Pac.   33.     HI.— School  Trustees    N.  Y.  Supp.  816. 

of  Twp.  23  V.  Snell,  19  111.  156,  68  Am.  i  [a]  That  an  appeal  has  been  taken 
Dec.  586.  N.  C. — Hayes  v.  Pace,  162  ,  from  a  decree  holding  a  junior  mort- 
N.  C.  288,  78  S.  E.  290,  the  hour  of  the  gage,  sought  to  be  foreclosed,  invalid, 
sale  should  be  given.  !  should  appear  from  the  notice  of  sale. 

fa]  Omission  of  the  hour  of  sale  is  Carter  v.  Builders'  Const  Co.,  129  App 
evidence  of  fraud.     Hayes  v.  Pace,  162  ;  Div.  318,  113   N.  Y    Suop    816 

N.   C.  288,   78   S.  E.   290.  |      28.     See    the    statutes    .and    the    fol- 

fb]  Omission  of  the  words  "a.  m."  lowing  cases:  U.  S.— Henna  v.  Sauri, 
or   "forenoon,"   is   not   fatal.      Slater    237  Fed.  145,  150  C.  C.  A.  291,  apply- 
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partios  ==°  A.  sale  for  loss  than  the  proportion  of  the  appraised  value 
sneoified  bv  statute  is  void/""  The  appraisers  must  have  such  qualifica- 
tions as  are  required  bv  the  statute,^^  and  must  be  ^wovn  before  pro- 
ceeding Nvilh  their  duties.-'-  The  appraisers  must  file  a  written  report 
of  tlu'i'i'  acts,^'  and  must  all  agree  upon  and  unite  in  the  making  of  the 
report.^*  If' an  appraisement  be  made  of  the  property  as  a  whole,  and 
onlv  a'  part  of  it  is  sold,  there  must  be  a  separate  appraisement  of  the 


inc  the  law  of  Torto  Eioo.     Ky.— Med-  , 
dis  V.  Fenlcv,  9S  Ky.  4o2,  ::.3  y.  W.  VMj  I 
Graves  r.  Lon^  Assn.,  87  Ky.  441,  9  S.  | 
W    297      Okla. — .lohnsou   r.  Lynch,  38 
Okla     145,    132    Pac.    350;    ITancock   v. 
Youree.  2o  Okla.  4G0,  106  Pac.  841. 

[a]  Requirement  of  an  appraise- 
ment is  designed  "to  prcvcut  a  ?ac- 
tifico  of  the  debtor's  property  by  pro- 
vidinj,'  that  it  should  not  be  sold  upon 
judicfal  process  for  less  than  twothi'-ds 
of  the  value  of  his  interest  as  fixed  by 
the  appraisers."  Hart  V.  Beardsley, 
67    Neb.    145,   93    N.   W.   42.".. 

fb]  Error  in  appraisement  in  de- 
ducting liens  is  not  prejudicial  where 
the  property  sells  for  more  than  two- 
thirds  of  its  gross  valuation.  Peck  v. 
Starks,  64  Neb.  341,  89  N.  W.  1040; 
Hart  r.  IMcDonnell,  64  Neb.  85G,  90 
N.  W.  910. 

fc]  A  deputy  sheriff  may  act  for 
the  sheriff  in  making  the  appraise- 
n)tnt.  Wells  r.  Frazier,  64  Neb.  370, 
89  N.  W.  1033;  Richardson  V.  Hahn, 
63  Neb.  294,  88  N.  W.  527. 

[d]  Place  of  Making. — The  appraise- 
ment need  not  be  made  on  the  land  or 
in  view  of  it.  Iowa  L.  &  T.  Co.  v.  De- 
vall's  Estate,  63  Neb.  826,  89  N.  W. 
381;    Bostwick    V.   Keller,   62   Neb.   815, 

S7  N.  w.  ior,o. 

fe]  An  honest  difference  of  opin- 
ion as  to  the  value  of  property  be- 
tween the  appraisers  and  witnesses  is 
no  ground  for  setting  aside  a  sale. 
Clark  r.  Birge,  100  Neb.  769,  161  N.  W. 
427;  Gibson  r.  Sweet,  64  Neb.  550,  90 
N.  W.  548;  Waite  c.  Malchow,  63  Neb. 
650,  88  N.  W.   sn.",. 

ffl  Notice  of  time  and  place  at 
which  appraisement  will  be  made  need 
not  be  given  the  mortgagor.  Green  v. 
Paul,  60  Neb.  7,  82  N.  W.  98;  Eastern 
Banking  Co.  v.  Secley,  59  Neb.  676,  81 
N.  W.  852. 

fg]  An  order  refusing  to  vacate  an 
appraisement  as  being  too  low,  will  be 
presumed  to  be  correct  in  the  absence 
of  a  bill  of  exceptions.  Zwiebel  v.  Se- 
hestedt,  s?   X.  b.   100,  129  N.   \V.  177; 
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Johnston   v.   Craig,   61    Neb.   98,   84   N. 
W.  606. 

[h]  A  statute  requiring  an  ap- 
praisement is  not  retroactive;  it  affects 
only  mortgages  executed  Hubsefjucnt  to 
its  enactment.  Gautlv's  Lessee  v. 
Ewing,  3  How.  (U.  S.)'707,  11  L.  ed. 
794. 

29.  Harris  v.  Makepeace,  13  Ind. 
560;   Soniat   r.   Miles,  32  La.   Ann.  164. 

[a]  Inserting  the  words  (1)  "ap- 
praisement waived"  in  the  mortgage, 
is  sufficient  to  constitute  a  waiver, 
(Page  V.  Turk,  43  Okla.  667,  143  Pac. 
1047.  And  see  Owens  v.  Culbertson 
[Okla.],  164  Pac.  975),  (2)  although  no 
similar  provision  is  inserted  in  the  note. 
Sims  V.  Central  State  Bank  (Okla.), 
155  Pac.  878. 

30.  Topeka  Capital  Bank  v.  Hun- 
toon,  35  Kan.  577,  592,  11  Pac.  369, 
377;  Page  V.  Turk,  43  Okla.  667,  143 
Pac.  1047. 

31.  See  the  statutes  and  the  fol- 
lowing cases:  Salisbury  v.  Murphy, 
63  Neb.  415,  88  N.  W.  764  (must  be 
freeholders);  State  Bank  v.  Green,  11 
Neb.  303,  9  N.  W.  36,  must  be  resi- 
dents of  the  count3\ 

[a]  Disinterested  persons  must  be 
chosen.  Uurland  f.  McKibben,  5  Neb. 
(Unof.)    47,  97   N.   W.   228. 

32.  George  i\  Keniston,  57  Neb.  313, 
77  N.  W.  772. 

33.  Burkett  v.  Clark,  46  Neb.  466, 
6i  N.  VV.  1113,  the  report  must  be  filed 
"forthwith." 

[al  The  evidence  on  which  the  ap- 
praisement is  made  need  not  be  set  out. 
Omaha  L.  &.  T.  Co.  r.  Keck,  63  Neb. 
266,  88  N.  W.  520. 

[b]  An  appraisement  to  which  the 
mark  of  an  illiterate  appraiser  is  af- 
fixed, is  sufficiently  "signed."  Iowa 
L.  &  Tr.  Co.  V.  Greenman,  63  Neb. 
268,  88  N.  W.  518. 

fc]     A    copy    of   the     appraisement 

must   be   filed   with    the    clerk    of    the 

court.     Bostwick  V.  Keller,  62  Neb.  815, 

87   N.   W.   1060. 

!      34.     Evans  f.  Landon,  6  111.  307.    But 
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part  sold,  after  the  sale.^®  Objections  to  the  appraisement  must  be 
made  prior  to  the  sale,  except  where  fraud  in  the  appraisement  is 
charged,^^  by  motion  to  vacate  the  appraisement.^^  The  objections 
m-iist  be  specific  and  certain  in  form.^^  A  reappraisement  may  be 
ordered  whenever  this  seems  desirable.^^ 

(V.)    Certificate  of  Incumbrances A  certificate  by  the  county  clerk 

showing  the  other  liens  existing  against  the  property  to  be  sold,  is 
sometimes  required  to  be  filed  prior  to  the  sale,*"  though  failure  to  file 
the  certificate  is  mere  irregularity  since  the  authority  of  the  officer  to 
make  the  sale  does  not  depend  upon  its  being  filed.*^ 

(VI.)  Staying  the  Sale.42  —Proceedings  under  an  order  of  sale  will 
be  enjoined  or  stayed  whenever  the  equities  of  the  case  require  this 
action.*^  The  sale  will  not  ordinarily  be  stayed  because  of  the  pend- 
ency of  proceedings  to  determine  disputes  among  the  various  defend- 
ants as  to  the  nature  and  extent  of  their  respective  interests  in  the 
property.**  A  sale  attempted  to  be  carried  out  contrary  to  a  prior 
understanding  of  the  parties  will  be  stayed.*^  Pendency  of  a  motion 
for  a  new  trial  does  not  operate  as  a  stay  of  an  order  of  sale.**^  In 
some  jurisdictions  an  order  of  sale  may  be  stayed  as  of  course  for  a 
specified  length  of  time  by  filing  a  request  for  such  relief  -wdthin  the 
time  prescribed  by  statute.*^ 


see  Moffitt  v.  Jaquins,  2  Pick.   (Mass.) 
331. 

35.  Meddis  v.  Fenley,  98  Ky.  432, 
33  S.  W.  197. 

36.  Bank  of  Salem  v.  Cornell,  97 
Neb.  610,  151  N.  W.  148;  Farmers'  & 
Merchants'  State  Bank  v.  Thornburg, 
64  Neb.  76,  89  N.  W.  626;  Unland  v. 
Crane,  63  Neb.  451,  88  N.  W.  667;  Se- 
ciiritv  Inv.  Co.  v.  Sizer,  58  Neb.  669, 
79  N.  W.  554. 

37.  Siwooganock  Guaranty  Sav. 
Bank  v.  Feltz,  84  Neb.  706,  121  N,  W. 
967. 

38.  Bird  V.  McCrearv,  4  Neb.  (Unof.) 
183,  93  N.   W.  684. 

39.  Kline  v.  Camp,  49  Kan.  114,  30 
Pac.  175;  Logan  v.  Wittum,  67  Neb. 
143,  03  N.  W.  146;  Thompson  v.  Pur- 
cell,  63  Neb.  445,  88  N.   W.  778. 

[a]  A  new  appraisement  is  not  re 
quired  in  some  states  until  the  prop- 
erty has  been  twice  offered  for  sale. 
Carstens  v.  Filer,  60  Neb.  460,  83  N. 
W.  743. 

40.  Doak  V.  Reynolds,  58  Neb.  393, 
78  N.   W.   710. 

[a]  Failure  to  show  junior  liens  is 
unprejudicial.  Zwiebel  v.  Schestedt, 
88  Np'b.  100,  129  N.  W.  177. 

[b]  War  revenue  stamps  need  not 
be  affixed  to  the  certificate.  Moultham 
V.  Apking,  64  Neb.  378,  89  N.  W.  1051. 

41.  Hart  v.  McDonnell,  64  Neb.  856, 


90    N.    W.    910;    American   Inv.    Co.   v. 
McGregor,  48  Neb.  779,  67  N.  W.  785. 

42.  Effect  of  a  taking  on  appeal, 
see  supra,  III,  C,   3,  t,   (VIII),    (E). 

Enjoining  the  prosecution  of  a  fore- 
closure action,  see  supra,  III,  C,  3,  h. 

43.  Struve  v.  Childs,  63  Ala.  473; 
Equitable  Mut.  L.  Imp.  Assn.  v.  Becker, 
45  Md.  632. 

[a]  The  purported  sale  of  land  not 
included  in  the  mortgage  will  be  en- 
joined. Corlcs  V.  Lashley,  15  N.  J.  Eq, 
116.  But  see  Preiss  v.  Campbell,  59 
Ala.  635. 

44.  Horner  v.  Corning,  28  N.  J.  Eq. 
254  (if  plaintiff  is  not  interested  in 
llie  determination  of  these  questions 
the  sale  will  not  be  stayed);  Clark  v. 
Vilas  Nat.  Bank,  24  Misc.  621,  53  N. 
Y.  Supp  641.  But  see  Wyckoff  v. 
Noyes,  36  N.  J.  Eq.  227. 

^  45.  Bigelow  v.  Rommelt,  24  N.  J, 
Eq.  115;  Van  Wagenen  v.  La  Farge, 
13  How  Pr.  (N.  Y.)  16.  But  see  Buell 
V.  San  Francisco  Sav.  Union,  65  Cal. 
292,   4   Pac.    14. 

[a]  If  a  settlement  has  been  agreed 
upon,  the  proper  procedure  is  to  stay 
proceedings.  Elmore  West  End  Bldg. 
&  L.  Assn.  y.  Strode  (N.  J.  Eq.),  100 
Atl.   344. 

46.  Walker  v.  Fitzgerald,  69  Neb. 
52,  95  N.  W.   32. 

47.  Jenkins  Land   &  L.  Co.  v.  Att- 
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(VII.)  Conduct  of  Sale. —  (A.)  Place. —  In  the  absence  of  a  statute  or 
order  oi"  court  fixing  the  place  at  -which  a  sale  shall  be  made,^'^  it  may 
be  held  at  such  a  reasonable  and  convenient  place  as  the  officer  conduct- 
ing the  sale  may  select.'*''    It  need  not  be  made  on  the  premises  sold.°° 

(B.)  Time The  sale  must  take  place  at  the  time  specified  by  stat- 
ute, or  by  the  order  of  the  court,^^  and  stated  in  the  notice  of  sale,^- 
and  at  a  reasonable  hour  of  the  day.^^  A  sale  made  at  any  other  time 
is  at  least  voidable.^*  Statutes  changing  the  time  at  which  foreclosure 
sales  shall  be  made  are  inapplicable  to  sales  in  the  foreclosure  of  exist- 
ing mortgages.^^     In  the  absence  of  a  statutory  provision,  or  an  ex- 


wood,  80  Xcb.  S06,  115  N.   W.  305. 

fal  Sale  in  violation  of  a  stay  is 
void  and  is  not  validated  by  an  order 
of  confirmation.  Jenkins  Land  &  L. 
Co.  r.  Attwood,  80  Neb.  806,  115  N.  W. 
305. 

fb]  Filing  a  request  before  judg- 
ment is  entered,  is  sufficient.  Jenkins 
Land  &  L.  Co.  v.  Attwood,  80  Neb.  806, 
115  N.  W.  305. 

48.  See  the  statutes. 

I  a]  The  door  of  the  courthouse  is 
the  place  froriiiently  designated  by  the 
statutes.  U.  S. — Stockmever  r.  Tobin, 
139  U.  S.  176,  11  Sup.  Ct.  504,  35  L. 
ed.  123.  Fla. — Kendrick  r.  Latham, 
25  Fla.  819,  6  So.  871.  Ky.— Barnes 
r.  Jackson,  85  Ky.  407,  3  S.  W.  601. 
Neb.— Peck  i\  Starks,  64  Neb.  341,  89 
N.  W.  1040. 

[a]  A  sale  advertised  to  take  place 
at  the  courthouse  need  not  be  held  at 
the  particular  door  at  which  access  to 
the  courtroom  is  pained.  Peck  V. 
Slarks,  6}   Neb.  341,  89  N.  W.  1040. 

fb]  Presumptions. — In  the  absence 
of  evidence,  it  will  be  presumed  that  a 
sale  was  made  at  the  proper  place. 
Kendrick  v.  Latham,  25  Fla.  819,  6  So. 
871. 

49.  m. — School  Trustees  of  Twp. 
23  V.  Snell.  IP  Til.  156,  68  Am.  Dec. 
58C.  Mass. — Old  Colony  Trust  Co.  v. 
Grpat  White  Spirit  Co.,  181  Mass.  413, 
6«  N.  E.  045.  N.  Y.— Haines  v.  Tay- 
lor, 3   How.  Pr.   206. 

(a]  The  sale  should  take  place  in 
the  county  in  which  the  land  is  situ- 
ated. Haines  v.  Taylor,  3  How.  Pr. 
(N.  Y.)  206.  And  see  Barnes  v.  Jack- 
son, 85  Kv.  407,  3  S.  W.  601. 

fbl  Sale  of  property  lying  in  dif- 
ferent counties  may  take  place  in  one 
c(>unty  nlthoufrh  the  decree  was  rend- 
ered in  another  countv.  Goldtree  V. 
McAlister,  86  Cal.  93,  23  Pac.  207,  24 
Pac.  801. 

50.  Hunter    v.    Highland    Land    Co., 
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123  Md.  644,  91  Atl.  697;  Aukam  v. 
Zantzinser,  98  Md.  3S0,  56  Atl.  820; 
Haines  f.  Tavlor,  3  How.  Pr.  (N.  Y.) 
206. 

51.  Sessions  v.  Peay,  23  Ark.  39; 
Aetna  Life  Ins.  Co.  r.  Wortasewski,  63 
Neb.  636,  S8  N.   W.  855. 

[a]  A  foreclosure  sale  is  not  an  ex- 
ecution sale  and  need  not  be  made 
within  the  time  required  by  statute  for 
such  sales.  Philadelphia  Mtg.  &  Tr. 
Co.  V.  Hutchins,  61  Neb.  2,  84  N.  W. 
416.  And  see  Karnes  v.  Harper,  48 
111.  527;  Tierney  v.  Spiva,  97  Mo.  98,  10 
S.  W.  433.  But  see  Daljiardno  v.  Bar- 
throp,  40   Wash.   191,  82  Pac.  285. 

[b]  The  decree  should  give  the 
mortpajjor  reasonable  opportunity  to 
redeem,  by  fixing  the  date  of  sale  far 
enough  in  advance  to  enable  him  to  de 
Fo.  Redfield  v.  Reid,  148  Mich.  545, 
112  N.  W.  124,  eleven  days  held  sufli- 
cient. 

[c]  Ratification  of  a  sale  made  at 
a  time  other  than  that  fixed,  may  be 
made  by  the  court.  Farmers'  Loan  Co. 
V.  Oregon  Pac.  R.  Co.,  28  Ore.  44,  40 
Pac.  10S9. 

fd]  Where  an  appraisement  Is 
waived,  some  statutes  jirovide  that  a 
sale  shall  not  be  ordered  until  the  ex- 
piration of  six  months  from  the  date 
of  judgment.  Tolbert  v.  State  Bank, 
30  Okla.  403,  121  Pac.  212,  the  fact 
that  an  appraisement  was  actually 
niade  is  immaterial. 

52.  See  supra,  ITT,  C,  3,  u,  (HI), 
(C). 

53.  School  Trustees  of  Twp.  23  r. 
Snell,  m  111.  156,  tVS  Am.  Dec.  586.  And 
see  Kendrick  v.  Latham,  25  Fla.  819, 
6    So.    871. 

54.  Brown  r.  Belles,  17  Colo.  App. 
529,  69  Pac.  275;  Shier  v.  Prentis,  55 
Mich.   175,   20   N.   W.    892. 

55.  Strand  v.  Griffith,  63  Wash.  334, 
115  Pac.  512. 
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press  direction  in  the  order  of  sale,  the  officer  conducting  the  sale  may 
select  the  time  of  conducting  the  sale.^^  The  fact  that  it  took  place  on 
a  day  filled  with  other  attractions  does  not  vitiate  it.®^ 

A  postponement  of  the  sale  may  be  made  upon  an  order  of  the  court,^* 
but  notice  of  the  date  to  which  the  postponement  was  taken  must  be 
given.^'*  The  officer  conducting  the  sale  may  also  of  his  own  accord 
and  in  the  exercise  of  his  discretion,  adjourn  a  sale,*'''  in  order  to  pre- 
vent a  sacrifice  of  the  property.^^  Under  exceptional  circumstances,  a 
sale  may  be  ordered  pending  foreclosure,  on  a  showing  that  the  mort- 
gaged premises  are  of  such  a  character  or  so  situated  that  they  are 
likely  to  depreciate  in  value  pending  the  suit.*'- 

(C.)  Person  Conducting.— Where  the  statutes  prescribe  the  officer 
who  should  conduct  a  judicial  sale,  a  foreclosure  sale  should  be  made  by 
such  person.*'^  A  court  of  equity  may,  however,  unless  such  a  statute 
is  mandatory  in  character,''*  appoint  a  master  or  commissioner  to  con- 
duct the  sale  whenever  it  so  desires/'     It  may  select  any  qualified 


56.  Old  Colony  Trust  Co.  v.  Great 
White  Spirit  Co.,  181  Mass.  413,  63  N. 
E.  945. 

57.  Shaw  V.  Smith,  107  Md.  523, 
69  All.  116. 

[a]  An  unpropitious  market  for  the 
sale  of  the  property  is  no  ground  for 
enjoining  it.  Floore  v.  Morgan  (Tex. 
Civ.  App.),  175  S.  W.  737. 

58.  Merzbach  v.  Hadley,  109  Cal. 
614,  42   Pac.   157. 

(a]  Order  of  postponement  may  be 
made  without  notice  to  the  parties. 
Old  Colony  Trust  Co.  v.  Great  White 
Spirit  Co.,  181  Mass.  413,  63  N.  E. 
945. 

59.  Glenn  v.  Wootten,  3  Md.  Ch. 
514;  Old  Colony  Trust  Co.  v.  Great 
White  Spirit  Co.,  181  Mass.  413,  63  N. 
E.  945. 

[a]  In  advertising  an  adjourn- 
ment of  the  sale,  the  lands  need  not 
be  described.  Avon-by-the-Sea  Land 
Imp.  Co.  V.  Finn,  56  N.  J.  Eq.  805,  41 
Atl.  366. 

[b]  An  irregularity  in  the  publi- 
cation may  be  waived  by  the  parties. 
Bechstein  v.  Schultz,  120  N.  Y.  168,  24 
N.  E.  3S8. 

60.  U.  S. — Blossom  v.  Milwaukee, 
etc.  R.  Co.,  3  Wall.  196,  18  L.  ed. 
43.  la. — Reese  v.  Dobbins,  51  Iowa 
282,  1  N.  W.  540.  N.  J.— Birbeek  Inv. 
Sav.  &  L.  Co.  I'.  Gardner,  55  N.  J.  Eq. 
632,  37  Atl.  767.  N.  Y.— Shepard  v. 
Whaley,  13  N.  Y.  Supp.  532,  19  Civ. 
Proc.  381. 

[a]  Request  for  postponement  need 
not  be  granted  in  all  cases.  Connick  v. 
Hill,  127  Cal.  162,  59  Pac.  832. 


61.  Birbeek  Inv.  Sav.  &  L.  Co.  v. 
Gardner,  55  N.  J.  Eq.  632,  37  Atl.  767; 
Barr  v.  Benzenger,  27  App.  Div.  590. 
50  N.  Y.  Supp.  499. 

62.  Horner  v.  Dey,  61  N.  J.  Eq.  554, 
49  Atl.  154,  fact  that  crops  will  be  re- 
moved is  not  sufficient  ground  for  ord- 
ering a  sale. 

63.  State  f.  Holliday,  35  Neb.  327, 
53  N.  W.  142. 

[a]  The  clerk  of  the  court,  by  vir- 
tue of  his  inherent  and  general  powers 
as  a  commissioner  of  the  court,  may 
conduct  the  sale.  Griffin  v.  Smith,  5 
Ind.    Ter.    89,    82    S.    W.    684. 

fb]  "The  status  of  a  referee  to 
pell  in  foreclosure  is  closely  analogous 
to  that  of  a  receiver,  except  that  he 
is  vested  with  no  title  to  the  property 
involved."  Carter  v.  Builders'  Const. 
Co.,  134  App.  Div.  553,  119  N.  Y.  Supp. 
670. 

fc]  A  deputy  of  the  officer  named 
may  conduct  the  sale.  Dak.— Hodgdon 
t\  Davis,  6  Dak.  21,  50  N.  W.  478.  Kan. 
Ogden  V.  Waltsrs,  12  Kan.  282.  Neb. 
Union  Trust  Co.  v.  Davis,  64  Neb.  340, 
89  N.  W.  1052;  Nebraska  Loan  &  B. 
Assn.  &  Marshall,  51  Neb.  534,  71  N. 
W.  63.  Ohio — Craig's  Admx.  v.  Fox, 
16  Ohio  563. 

64.  Blitz  V.  Moran,  17  Colo.  App. 
253,  67  Pac.  1020. 

65.  Mo. — Rumsey  v.  People's  Ry. 
Co.,  154  Mo.  215,  55  S.  W.  615.  N.  0. 
McLarty  v.  Urquhart,  153  N.  C.  339, 
69  S,  E.  245.  Ohio— Mayer  v.  Wick. 
15  Ohio  St.  548. 

fa]  "One  of  the  important  pow- 
ers of  a  court  of  equity,  existing  almost 
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person  to  act.'"  An  niietioneor  may  be  employed  to  conduct  the  sale 
under  the  immediate  supervision  of  the  officer,"  but  the  actual  conduce 
of  the  sale  cannot  be  delegated  by  the  officer  appointed  to  hold  it,  to 
any  other  person,"^  nor  can  either  jiarty  to  the  action  control  the  officer 
as  to  the  manner  in  which  the  sale  is  to  be  conducted.*'®  Tlie  person 
appointed  to  conduct  the  sale  must  be  svrorn  to  faithfully  perform  his 
duties.^"  - 

(D.)    Terms  and  Method  of  Sale. —  (L)    In  General The  directions  of 

the  statute  or  decree  must  be  followed  by  the  officer  conducting  the 
sale  in  regard  to  the  terms  upon  whicli  the  sale  is  made."  A  sale  must 
be  made  for  cash,^-  unless  credit  is  expressly  authorized  to  be  given." 
The  quality  of  the  estate  or  the  extent  of  the  interest  to  be  sold  are 
detennined  by  the  order  of  sale  and  cannot  be  varied  by  the  act  of  the 
officer,^*  nor  can  more  or  less  property  than  is  described  in  the  decree 
be  sold  by  him.^^  Statutory  provisions  concerning  the  method  of  sale 
by  sheriffs  on  execution,  have  no  application  to  the  conduct  of  fore- 
closure sales  by  a  master.''*'  A  foreclosure  sale  is  void  only  if  con- 
ducted in  a  manner  prohibited  by  statute  or  by  the  decree  of  the  court 
or  in  a  manner  which  the  court  could  not  have  authorized  in  the  first 
instance." 

(2.)    Sales  in  Gross.  —  Special  directions  in  either  the  decree  or  a  stat- 


from  time  immemorial,  is  to  direct  and 
control  sales  made  by  its  order  and 
under  its  authority,  through  a  commis- 
Fioner  of  its  own  appointment."  Mc- 
Lartv  r.  Urquhart,  153  N.  C.  339,  69 
S.  E"  245. 

fbl  A  sale  by  a  deputy  sheriff  is 
pood,  although  the  decree  ordered  it  to 
be  made  bv  the  sheriff.  Union  Trust 
Co.  V.  Davis,  64  Neb.  340,  89  N.  W. 
1052;  Passumpaic  Sav.  Bank  v.  Mau- 
lick,  60  Neb.  469,  83  N.  W.  672,  83  Am. 
St.  Rep.  539;  Calder  v.  Maxwell,  99  S. 
C.   11.5,   '^2   S.   E.   907. 

fc]  The  Order  of  Appointment  May 
Be  Made  Ex  Parte. — Granger  v.  Sher- 
iff,  140   Cal.   190.   73   Pac.   816. 

66.  Wood  V.  Gravson,  22  App.  Cas. 
(D.    C.)    432. 

fal  A  motion  to  vacate  a  sale  on 
the  ground  that  an  interested  person 
v\as  named  in  the  decree  as  the  person 
to  make  the  sale  is  in  effect  a  col- 
lateral attack  on  the  decree,  and  will 
not  be  granted.  Eddv  v.  Kimerer,  61 
Neb.  49S,  85  N.  W.  540. 

67.  Blospom  r.  Milwaukee  &  C.  R. 
R.  Co.,  :\  Wall.  (U.  S.)  196,  18  L.  ed. 
43;  Taylor  r.  Hopkins,  40  111.  442. 

68.  Taylor  v.  Hopkins,  40  111.  442; 
Penn  Mut.  Life  Ins.  Co.  v.  Creighton 
Theatre  Rldg.  Co.,  54  Neb.  228,  74  N. 
W.    583. 

[al     Joint  commissioners  must  both 
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act.     Powell   r.   Tuttle,   3   N.   Y.   396. 

[b]  The  discretion  vested  in  the 
officer  as  to  determining  matters  in 
connection  with  the  conduct  of  the  sale, 
cannot  be  delegated  by  him  to  either 
party.  Van  Boskerck  v.  Havward,  81 
Misc.   370,  142  N.  Y.  Supp.  412. 

69.  State  v.  Holliday,  35  Neb.  327, 
53  N.  W.  142. 

70.  May  v.  Hatcher,  130  Cal.  627, 
63  Pac.  33,  the  oath  need  not  be  sub- 
scribed by  him  and  filed.  Compare. 
George  r.  Koniston,  57  Neb.  313,  77 
N.  W.  772;  Mayer  v.  Wick,  15  Ohio  St. 
548. 

71.  See  the  cases  cited  infra  this 
section. 

72.  Chaffraix  v.  Packard,  26  La. 
Ann.  172;  Hooper  v.  Castetter,  45 
Neb.  67,  63  N.   W.  135. 

73.  Hooper  v.  Castetter,  45  Neb.  67, 
63   N.   W    135. 

fa]  If  the  parties  Interested  con- 
sent, a  sale  made  on  credit  will  not  bo 
void.  Rhodes  v.  Butcher,  6  Hun  (N. 
Y.)   453. 

74.  Mullins  V.  Franz,  162  App.  Div. 
316,  147   N.  Y.   Supp.  418. 

75.  Woolf  r.  Leicester  Realty  Co., 
134  App.  Div.  484.  119  N.  Y.  Supp.  288. 

76.  Calder  v.  Maxwell,  99  S.  C.  115, 
82  S.  E.  907. 

77.  Bochtel  V.  Wicr,  152  Cal.  443, 
93  Pac.  75,  15  L.  R.  A.  (N.  S.)  549. 
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ute  as  to  a  sale  of  the  premises  in  gross  or  in  parcels/^  must  be  care- 
fully followed  by  the  officer/^  But  sales  violating  such  provisions  or 
directions  while  irregular,  are  not  void,^°  nor  are  they  subject  to  col- 
lateral attack.^^  In  the  absence  of  special  directions  in  the  decree,  the 
officer  must  sell  the  property  so  as  to  procure  the  most  money  and  to 
occasion  the  least  injury  to  the  mortgagor."-  If  no  directions  are  given 
by  the  court  or  statute,  the  officer  may  exercise  his  discretion  in  selling 
the  property  in  gross  or  in  separate  parcels.®'^  "Where  property  is 
divisible,  no  more  should  be  sold  than  is  sufficient  to  satisfy  the  judg- 
ment.** If  only  a  portion  of  the  mortgage  debt  is  due,  and  the  premises 
are  reasonably  subject  to  a  division  only  so  much  of  them  should  be 
sold  as  will  raise  the  amount  due.^'  A  statute  directing  the  separate 
sale  of  individual  parcels  of  land  does  not  forbid  the  sale  of  such  par- 
cels in  gross,  after  an  unsuccessful  attempt  to  sell  them  separately;*" 
if  the  mortgage  covers  various  tracts  or  parcels,  no  one  of  which  is  of 
such  a  value  as  to  satisfy  it,  a  sale  in  gross  is  proper.*^  In  so  far  as  it 
is  reasonably  possible  to  do  so,  the  officer  should  follow  the  suggestions 
and  requests  of  the  owner  of  the  property  as  to  the  mode  of  sale  to  be 
adopted.^* 

(3.)    Priority  in  Sales  of  Parcels.^o  —  If  a  portion  of  the  property  mort- 


78.  See  supra,  III,  C,  3,  t,  (III), 
(K). 

79.  Cal. — Hopkins  V.  Wiard,  72  Cal. 
259,  13  Pae.  687.  111.— Patton  v.  Smith, 
113  111.  499.  Ind.— Smith  V.  Sparks, 
162  Ind.  270,  70  N.  E.  253;  Meriwether 
V.  Craig,  118  Ind.  301,  20  N.  E.  769; 
Havnes  v.  Cox,  118  Ind.  184,  20  N.  E. 
758.  Mich.— O 'Conner  v.  Keenan,  132 
Mich.    646,   94   N.   W.    186.   Miss.— Mc- 

■  Clusky  V.  Trussel,  90  Miss.  544,  44  So. 
69.  Wis.— Babcock  v.  Perry,  8  Wis. 
277. 

80.  Thomas  r.  Thomas,  44  Mont.  102, 
119  Pac.  283,  Ann  Cas.  1913  B,  616. 

Vacating  the  sale  for  such  irregu- 
larity, see  infra.  III,  C,  3,  u,  (XI),  (F), 
(2)." 

81.  See  infra.  III,  C,  3,  t,  (V),  (E). 

82.  111. — Stone  V.  Missouri  Guaran- 
tee Sav.  &  B.  Assn.,  58  111.  App.  78. 
Md. — Thomas  v.  Fewster,  95  Md.  446, 
52  Atl.  750.  N.  J.— Corles  v.  Lashley, 
15  N.  J.  Eq.  116. 

83.  Kan. — Cronkhite  V.  Buchanan, 
59  Kan.  541,  53  Pac.  863,  68  Am.  St. 
Rep.  379,  Md. — Stirling  v.  McLane, 
103  Md.  47,  63  Atl.  205;  Hughes  v. 
Kiges,  84  Md.  502,  36  Atl.  269.  Neb. 
Clark  V.  Birge,  100  Neb.  769,  161  N.  W. 
427;  Mallorv  v.  Patterson,  63  Neb.  429, 
88  N.  W.  686.    Wash.— Bartlett  Est.  Co. 

V  Fairhaven  Land  Co..  56    Wash.  437, 
105  Pac.  848. 
[al    The  fact  that  a  tract  had  been 


laid  out  In  blocks  and  lots  does  not 
necessarily  require  that  it  shall  be  sold 
in  parcels.  Hunter  v.  Highland  Land 
Co.,  123  Md.  644,  91  Atl.  697;  Edge- 
comb  Park  Co.  v.  Finney,  121  Md.  320 
88  Atl.  143.  ' 

84.  Gladden  v.  American  Mtg.  Co., 
80  Ala.  270;  Dates  v.  Winstanley,  53  HI 
App.  623. 

85.  Cal.— Napa  Bank  v.  Godfrey,  77 
Cal.  612.  20  Pac.  142.  Md.— Thomas  v. 
Fewster,  95  Md.  446,  52  Atl.  750.  N. 
J.— McFadden  v.  Mays  Landing,  etc. 
Co.,  49   N.  J.   Eq.   176,   22  Atl.   932. 

fa]  If  a  division  of  the  property  is 
impracticable,  it  may  all  be  sold.  Blazey 
V.  Del  ins,  74  111.  299;  Knapp  v.  Burn- 
ham,  11  Paige  (N.  Y.)  330. 

86.  Cal. — Anglo-Californian  Bank  v. 
Cerf,  142  Cal  303,  75  Pac.  902;  Mar- 
ston  V.  White,  91  Cal.  37,  ?7  Pac.  588. 
111.— Bozarth  v.  Largent,  128  111.  95,  21 
N.  E.  218.  la.— Brumbaugh  v.  Shoe- 
maker, 51  Iowa  148,  50  N.  W.  493. 

87.  Geuda  Springs  Town  &  Water 
Co.  V.  Lombard,  57  Kan.  625.  47  Pac. 
532. 

88.  Cal. — Ontario  Land  &  Imp.  Co. 
V.  Bedford,  90  Cal.  181,  27  Pac.  39. 
la.— Taylor  v.  Trulock,  59  Iowa  558, 
13  N.  W.  661.  N.  Y.— King  v.  Piatt, 
37  N.  Y.  155,  3  Abb.  Pr.  (N.  S.)  434, 
35  How.  Pr.  23. 

89.  Directions  in  the  judgment  as 


Vol.  XIX 


1030 


MORTGAGES 


gaged  has  been  sold  by  the  mortgagor  the  parcels  should  be  sold  under 
the  decree  in  the  inverse  order  of  their  alienation,  and  that  portion  re- 
tained by  the  mortgagor  should  be  sold  first.^"  If  a  portion  only  of  the 
land  is  subject  to  another  mortgage,  that  portion  which  is  alone  sub- 
ject to  plaintiff's  mortgage  should  be  first  sold,^^  and  whenever  for  any 
other  equitable  reason  one  parcel  should  be  sold  before  another  this 
practice  should  be  adopted. ^^ 

(4.)  Bids.  —A  bid  at  a  foreclosure  sale  is  to  be  treated  as  an  offer 
to  purchase  all  the  title  of  the  mortgagor  and  those  claiming  under 
him,^^  and  a  contract  to  purchase  the  property  is  completed  upon  the 
acceptance  of  the  bid.^*  The  bidding  must  be  free  and  untram.melcd 
by  any  arrangement  or  agreement  between  bidders  or  other  interested 
parties,^^  though  mutual  arrangements  made  in  good  faith  by  per- 
sons interested  in  the  sale  for  the  purpose  of  protecting  their  interests 
are  not  improper.^"  A  bid  may  be  made  by  letter,^'  and  the  auctioneer 
may  make  a  single  bid  for  another  person,  but  cannot  bid  for  him 
generally.°^  Prior  to  its  acceptance,  a  bid  may  be  withdrawTi,^^  but 
an  accepted  bid  cannot  be  withdrawn,^  except  under  circumstances  such 
as  would  justify  the  rescission  of  an  ordinary  contract  for  the  pur- 
chase of  land.^  The  sale  must  be  made  to  the  highest  bidder,^  though 
the  presence  of  more  than  one  bidder  is  not  essential  to  the  validity 
of  the  sale.^     The  amount  of  the  bid  may  and  should  be  required^  to 


to  priority   of  sales,  see  supra,  III,  C, 
3,  t,  (III),  (K),  (:?),  (c). 

90.  Colo. — Stephens  i'.  Clay,  17  Colo. 
489,  30  Pac.  43,  31  Am.  St.  Rep.  328. 
Mo. — Crosby  v.  Farmers'  Bank,  107  Mo. 
436,  17  S.  W.  1004.  Ohio.— Sternberger 
V.  Harms,  42   Ohio  St.   305. 

91.  Mitchelson  v.  Smith,  28  Neb. 
583,  44  N.  W.  871,  26  Am.  St.  Rep. 
S.57. 

92.  See  infra,  this  note. 

[a]  The  wife's  dower  interest  may 
be  reserycd  or  sol<l  only  after  the  hus- 
band's interest.  Smith  r.  Sparks,  162 
Tnd.  270,  70  N.  E.  2.53;  Crosby  v. 
Farmers'  Bank,  107  Mo.  436,  17  S.  W. 
1004. 

93.  Continental  Ins.  Co.  v.  Reeve, 
13.T  App.  Div.  737,  119  N.  Y.  Supp. 
901. 

94.  Nebraska  Loan  &  Tr.  Co.  V. 
Ilamer,  40  Nob.  281,  r>9,  N.  W.  69.5. 

95.  Neb.— Goble  v.  O'Connor,  43 
Neb.  49,  61  N.  W.  131.  N.  Y.— At- 
kins V.  Judson,  33  App.  Diy.  42,  53 
N.  Y.  Supp.  504.  S.  C.~Ex  parte 
Cooler,  69  S.  C.  143,  48  S.  E.  92. 

96.  Hopkins  v.  Ensign,  122  N.  Y. 
144,  25  N.  E.  306,  9  L.  R.  A.  731, 

97.  Tyree  v  Williams,  3  Bibb  (Ky.) 
365,  6  Am.  Dee.  663. 

98.  Richards  r.  Holmes,  18  How. 
(U.  S.)    143,   15  L.  ed.  304. 
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99.  Hibernia  S.  &  L.  Soe.  V.  Behnke, 
121  Cal.  339,  53  Pac.  812;  Miller  v. 
Miller,  48  Mich.  311,  12  N.  W.  209. 

1.  Dills  v.  Jasper,  33  111.  262;  Ne- 
braska Loan  &  Tr.  Co.  v.  Hamer,  40 
Neb.   281,   58   N.  W.   695. 

2.  Continental  Ins.  Co.  t".  Reeve,  135 
App.  Div.  737,  119  N.  Y.  Supp.  901. 

3.  See  infra,  this  note. 

[a]  A  bid  cannot  be  rejected  with- 
out good  reason  therefor.  Spalding  v. 
Murphy,  63  Neb.  401,  88  N.  W.  489. 
And  see  State  Bank  r.  Brown,  128  Iowa 
665,  105  N.   W.  49. 

[b]  Bids  coupled  with  conditions 
not  in  conformity  with  the  decree,  need 
not  be  entertained  by  the  ofTicer.  Ne- 
braska Loan  &  Tr.  Co.  v.  Hamer,  40 
Neb.  281,  58  N.  W.  695. 

4.  Bailo.y  r.  Hendriekson,  25  N.  D. 
500,  143  N.  W.  134,  Ann.  Cas.  1015C, 
739. 

5.  lU.— Slack  V.  Cooper,  219  111.  138, 
76  N.  E.  84;  Dills  v.  Jasper,  33  111. 
262.  La. — Beck  v.  Progressive  Roaltv 
Co.,  130  La.  4.3,  57  So.  578.  Wash. 
Bartlett  Estate  Co.  ;;.  Fairhaven  Land 
Co.,  56  Wa.sh.  437,  105  Pac  848. 

fa]  If  the  mortgagee  becomes  the 
purchaser,  only  the  amount  of  his  bid 
which  is  in  excess  of  the  amount  of 
the   judgment    renderedj   need   be   paid 
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be  deposited  with  the  master,  unless  the  sale  was  made  on  credit,^ 
when  only  the  portion  required  to  be  paid  down  need  be  deposited/ 
The  officer  remains  responsible  for  the  money  until  it  is  disposed  of 
in  accordance  with  law.^  The  sale  need  be  held  open  only  for  a 
reasonable  length  of  time.^ 

(E.)  Purchasers.  —  The  plaintiff'  in  the  foreclosure  action  has  the 
same  right  to  bid  and  become  the  purchaser  at  the  foreclosure  sale  as 
any  other  person.^''  The  officer  conducting  the  sale  cannot  become  the 
purchaser/^ 

(F.)  Resale. — A  resale  of  the  premises  may  be  made  when  the 
purchaser  fails  to  comply  with  the  terms  of  his  bid,  or  has  been  re- 
lieved by  the  court  from  his  purchase,^-  or  whenever  the  demands  of 
justice  require  it,  the  court  having  inherent  and  absolute  control  of 
sales  made  in  such  cases.^'^  When,  after  accepting  a  bid,  the  master 
finds  that  he  has  acted  under  a  misapprehension  of  material  facts,^* 
or  for  other  good  and  sufficient  reasons,  he  may  at  once  recall  his 
acceptance  and  proceed  to  resell  the  property.^^  A  resale  at  a  sul)- 
sequent  date  can,  however,  be  made  only  upon  order  of  the  court, ^° 
unless  the  original  order  provides  for  a  resale  in  the  event  that  it 
becomes  necessary.^^     A  resale  made  on  a  subsequent  date,  must  be 


by  him.     Lockwood  v.   Cook,  58   Neb. 
302,  78  N.    W.  624. 

6.  See  supra,  III,  C,  3,  u,  (VII), 
(D),   (1). 

7.  Cummings  v.  Hart,  4  Neb.  (Unof.) 
20,  93  N.  W.  150. 

8.  See  infra,  this  note. 

[a]  In  Nebraska  the  sheriff  remains 
responsible  for  the  money  until  con- 
firmation, and  pays  it  to  the  clerk  of 
the  court  at  his  peril.  Crow  v.  Abrams, 
68  Neb.  546,  94  N.  W.  639,  97  N.  W. 
296. 

9.  Cross  V.  Leidich,  63  Neb.  420,  88 
N.  W.   667. 

10.  U.  S. — Pewadic  Min.  Co.  v.  Ma- 
son, 145  U.  S.  349,  361,  12  Sup.  Ct.  887, 
36  L.  ed.  732;  Buehler  v.  Black,  226 
Fed.  703,  141  C.  C.  A.  459.  111.— Innes 
V.  Linscheid,  126  111.  App.  27.  Neb. 
Stover  V.  Stark,  61  Neb.  374,  85  N.  W. 
286,  87  Am.  St.  Rep.  460.  N.  J.— Avon- 
by-the-Sea  Land  &  Imp.  Co.  v.  Finn,  56 
N.  J.  Eq.  805,  41  Atl.  366.  N.  M. 
Dewitz  V.  Joyce-Pruitt  Co.,  20  N.  M. 
572,  151  Pac.  237.  N.  C— Hayes  r. 
Pace,  162  N.  C.  288,  78  S.  E.  290.  N.  D. 
Harvison  v.  Griffin,  32  N.  D.  188,  155 
N.  W.  655.  Ore. — Paulson  v.  Oregon 
Surety  &  Cas.  Co.,  70  Ore.  175,  138 
Pac.  838;  Marquam  v.  Ross,  47  Ore. 
374,  78  Pac.  698,  83  Pac,  852,  86 
Pac.  1. 

But    see   American    Freehold    Land 


Mtg.  Co.  V.  Pollard,  127  Ala.  227,  29 
So.   598. 

[a]  If  a  note  be  secured  by  a  trust 
deed  to  a  third  person,  the  cestui  que 
trust  may  buy  the  premises  at  a  fore- 
closure sale.  In  re  Freeman's  Appeal 
74  Conn.  247,  50  Atl.  748. 

lb]  The  plaintiff,  as  purchaser,  sub- 
jects himself  to  the  jurisdiction  of  the 
court  as  would  any  other  purchaser. 
Atkins  V.  Judson,  33  App.  Div.  42,  53 
N.  Y.  Supp.  504;  Brighton  Heights  Dev. 
Co.  V.  Interboro  Home  Builders  Co.,  87 
Misc.  225,  149  N.  Y.  Supp.  496. 

11.  See  16  Standard  Proc.  774. 

12.  U.  S.— Stuart  v.  Gay,  127  U.  S. 
518,  8  Sup.  Ct.  1279,  32  L.  ed.  191. 
111.— Bruschke  v.  Wright,  166  111.  183, 
46  N.  E.  813,  57  Am.  St.  Rep.  125. 
la. — State  Bank  v.  Brown,  128  Iowa 
665,  105  N.  W.  49.  La.— Ash  v.  South- 
ern Chemical  &  F.  Co.,  107  La.  311, 
31  So.  656.  Md. — Aukam  v.  Zantzinger, 
98  Md.  380,  56  Atl.  820. 

13.  Gray  v.  Matthews,  17  Utah  312, 
53  Pac.  976. 

14.  Slack  V.  Cooper,  219  111.  138,  76 
N.  E.  84,  a  mistake  as  to  the  identity 
of  the  purchaser. 

15.  State  Bank  v.  Brown,  128  Iowa 
665,   105  N.   W.   49. 

16.  Calder  v.  Maxwell,  99  S.  C.  115, 
82  S.  E.  997. 

17.  Miller  v.  Owens,  203  Fed.  648, 
122   C.   C.   A.  44. 


Vol.  XIX 


1032 


MORTGAGES 


made  publicly,  after  a  re -advertisement.  ^«  An  order  directing  a 
resale  should  protect  the  equitable  rights  of  the  original  purchaser 
or  his  assignee.^^  A  person  who  has  formally  offered  an  advanced 
price  in  case  a  resale  is  ordered  need  not  be  present  in  person  at  the 
resale  and  make  his  bid,  as  the  oflicer  conducting  the  sale  may  make 

it  for  him.-'^ 

(VIII.)  Return  of  Sale.  —  A  return  or  report  of  the  sale  should  be 
made  by  the  officer  conducting  it,-'  and  may  be  compelled  to  be  made 
by  motion."  The  return  should  show  the  posting  or  publication  of 
the  notice  of  sale,"  an  itemized  statement  of  the  expenditures  made,-* 
the  name  of  the  purchaser,^^  that  the  property  w^s  sold  to  the  highest 
bidder,-"  and  the  description  of  the  property  sold.-'^  It  is  desirable 
but  not  essential  that  it  should  state  the  date  and  hour,-«  and  place  of 
the  sale,-''  and  any  adjournment  of  the  sale  and  the  reasons  therefor 
should  be  noted.^°    It  need  not,  where  such  is  the  fact,  state  that  the 


18.  In  re  Phillip,  220  N.  Y.  644,  115 
N.   E.   709. 

[a]  Another  purchaser  cannot  be 
accepted  to  complete  the  sale  as  made 
to  the  first  purchaser.  Ely  V.  Mat- 
thews, 128  App.  Div.  513,  112  N.  Y. 
Supp.   788.     . 

19.  Bruschke  v.  Wright,  166  111.  183, 
46  N.  E.  813,  57  Am.  St.  Eep.  125. 

[a]  Personal  notice  to  the  original 
purchaser  is  not  required.  Rowley  v. 
Feldman,  74  App.  Div.  492,  77  N.  Y. 
Supp.  453.  But  see  Schaeffer  v.  O'Brien, 
49  Md.   253. 

20.  Hoefflin  v.  Kentucky  Title  Sav. 
Bank  &  Trust  Co.,  153  Ky.  495,  155 
S.  W.  1159. 

21.  Hooper  v.  McDade,  1  Cal,  App. 
733,  82  Pac.  1116. 

[a]  Nature  of  a  Return  of  Sale. 
"The  return  of  a  sheriff  to  a  writ  is 
his  ofhcial  statement  of  the  acts  done 
by  him  under  the  writ  in  obedience 
to  its  directions  and  in  conformity  with 
the  requirements  of  law,  and  must  show 
a  compliance  with  such  directions  and 
requirements,  or  a  sufficient  reason  for 
any  noncompliance  cither  in  whole  or 
in  part."  Hooper  v.  McDade,  1  Cal. 
App.   733,   S2   Pac.   1116. 

[b]  For  a  false  return  the  officer  is 
personally  liable  to  the  person  injured. 
Hooper  i;.  McDade,  1  Cal.  App.  733,  82 
Pac.  1116. 

22.  Monrc  V.  Titman,  33  111.  358; 
Carter  v.  Builders'  Const.  Co.,  134  App. 
Div.  553,  119  N.  Y.  Supp.  670. 

23.  German  Sav.  &  Loan  See.  V. 
Kern,  38  Ore.  232,  62  Pac.  788,  63  Pac. 
1052. 

Tal  A  recital  that  due  notice  was 
given    is    suflicient    in    the    absence    of 
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any  evidence  to  the  contrary.  Smith 
V.  First  Nat.  Bank,  119  Ark.  235,  177 
S.  W.  895;  Woolen  v.  Rockefeller,  81 
Ind.  208.  But  see  Wellington  v.  Gale, 
13  Mass.  483. 

[b]  The  dates  and  places  where  the 
posting  was  made  should  appear,  but 
a  defect  in  this  particular  is  not  fatal. 
German  Sav.  &  Loan  Soc.  v.  Kern,  38 
Ore.  232,  62  Pac.   7S8,  63  Pac.  1052. 

[c]  The  facts  on  which  the  return 
of  the  sheriff  that  the  notice  was  pub- 
lished in  a  newspaper  of  general  cir- 
culation, is  based,  need  not  be  set  out. 
Nye  V.  Rogers,  55  Neb.  353,  75  N.  W. 
85*4. 

[d]  The  notice  of  sale  need  not  be 
set  out  at  length.  Hess  v.  Voss,  52 
111.  472. 

24.  Carter  v.  Builders'  Const.  Co., 
134  App.  Div.  553,  119  N.  Y.  Supp. 
670. 

25.  McLagan  v.  Witte,  1  Neb. 
(Unof.)   438,  96  N.   W.  490. 

26.  See   infra,    this   note. 

[a]  Recital  that  lands  were  sold  at 
public  auction  "implies  that  they  went 
to  the  highest  bidder."  Eraser  V. 
Seeley,  71   Kan.   169,  79  Pac.   1081. 

27."^  Sims'  Lessee  r.  Cross,  10  Yerg. 
(Tenn.)  460,  a  reference  to  the  mort- 
gage is  sufficient. 

28.  Price  r.  Citizens'  State  Bank,  23 
Okla.  723,   102   Pac.  800. 

la]  If  the  interval  required  by  stat- 
ute to  elapse  between  the  date  of  notice 
and  date  of  sale,  is  shown  to  have 
elapsed,  the  return  is  sufficient.  Town- 
send   V.   Meader,   58   Me.   288. 

29.  Townsend  v.  Meader,  58  Me.  288. 

30.  Ela  f.  Yeaw,  158  Mass.  190,  33 
N.    E.   511. 
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proceeds  of  the  sale  were  insufficient  to  satisfy  the  judgment  and  the 
amount  of  the  resulting  deficiency.^^  Returns  are  liberally  construed, 
every  intendment  being  in  favor  of  their  sufficiency,^'  and  defects  and 
mistakes  in  the  return  will  not  invalidate  the  sale.^^  The  officer  can- 
not correct  mistakes  of  a  purchaser  by  stating  the  facts  in  his  return 
other  than  as  they  actually  were.^*  The  return  should  be  made  within 
the  time  required  by  law.^^  Where  the  order  of  sale  is  regarded  as 
a  special  writ,^''  the  return  of  the  sheriff  need  not  be  made  within  the 
time   specified   by   statute   for   a  return    on    executions    generally.^- 

Objections  to  the  report  of  the  officer  making  the  sale  may  be  filed  f^ 
they  should  not  be  unduly  numerous  or  verbose.^^ 

(IX.)    Confirmation  of  the  Sale. —  (A.)    In  General A  foreclosure  sale 

is  not  complete  until  confirmation  by  the  court,  and  a  deed  made 
prior  thereto  confers  no  title.^°  It  is  sometimes  held,  however,  that 
although  an  order  of  confirmation  is  necessary  to  fully  complete  the 
rights  of  the  purchaser,  he  occupies  the  status  of  an  equitable  owner 


31.  Hooper  v.  McDade,  1  Cal.  App. 
733,  82  Pac.   1116. 

32.  German  Sav.  &  Loan  Soc.  v. 
Kern,  38  Ore.  232,  62  Pac.  788,  63  Pac. 
1052. 

[aj  "His  statement  or  silence  with 
reference  to  any  fact  which  his  official 
duties  do  not  require  him  to  make,  or 
his  opinion  as  to  the  legal  effect  of  his 
acts,  whether  correct  or  erroneous,  does 
not  form  any  part  of  his  return  and 
■will  not  affect  the  rights  of  any  party 
to  the  action;  and  if  incorrect  or  er- 
roneous will  not  constitute  a  false  re- 
turn." Hooper  v.  McDade,  1  Cal.  App. 
733,  82  Pac.   1116. 

33.  Lovely  v.  Speisshoffer,  85  Ind. 
454;  Neal  v.  Robinson,  16  Ky.  L.  Rep. 
435,   28  S.   W.    335. 

[a]  A  mistake  in  the  description  of 
the  land,  which  was  properly  described 
in  the  decree  of  foreclosure,  is  im- 
material. Stephenson  v.  Allison,  123 
Ala.  439,  26  So.  290. 

[b]  An  amendment  to  cure  defects 
will  be  allowed.  Wilson  &  Adams  Co.  v. 
Schorop,  62  Hun  621,  16  N.  Y.  Supp. 
823. 

34.  Scandinavian  American  State 
Bank  v.  Downs,  76  Wash.  62,  135  Pac. 
807. 

35.  See  infra,  this  note. 

[a]  Failure  to  make  the  return 
within  the  specified  time  is  a  mere  ir- 
regularity which  does  not  invalidate 
the  sale.  Siwooganock  Guaranty  Sav. 
Bank  v.  Feltz,  84  Neb.  706,  121  N.  W. 
967;  Young  v.  Wood,  63  Neb.  291,  88 
N.  W.  528;  De  Groot  v.  Wilson,  63 
Neb.  423,  88  N.  W.  657. 


36.  See  supra,  III,  C,  3,  u,   (II). 

37.  Norton  v.  Rcardon,  67  Kan.  302 
72  Pac.  861,  100  Am.  St,  Rep.  459; 
Price  V.  Citizens'  State  Bank,  23  Okla 
723,  102  Pac.  800. 

38.  Dow  V.  Seeley,  29  HI.  495;  Zable 
V.  Masonic  Sav.  Bank,  13  Ky.  L.  Rep. 
197,  16  S.  W.  588. 

39.  Mitchell  v.  Mason,  65  Fla.  208. 
61  So.  579. 

40.  U.  S.— Lay  ton  v.  Rhode  Island 
Hospital  Trust  Co.,  205  Fed.  276,  125 
C.  C.  A.  263.  Ark,— De  Yampert  v. 
Manley,  127  Ark.  153,  191  S,  W.  905; 
Wells  V.  Lenox,  108  Ark.  366,  159  S. 
W.  1099,  Ann.  Cas.  1914D,  11;  Wells 
V.  Rice,  34  Ark.  346.  111.— Slack  v. 
Cooper,  219  111.  138,  76  N.  E.  84.  la. 
Central  Trust  Co.  r.  Gate  City  E.  Street 
Ry.  Co.,  96  Iowa  646,  65  N.  W.  982. 
Kan,— Ziukeisen  v.  Lewis,  71  Kan.  837, 
80  Pac.  44,  83  Pac.  28.  Ky.— Forman 
V.  Hunt,  3  Dana  614.  Mich.— Butters 
V.  Butters,  153  Mich.  153,  117  N.  W, 
203.  Miss.— Martin  v.  Kelly,  59  Miss. 
G52.  Neb.— Hatch  v.  Shold,  62  Neb. 
764,  87  N.  W.  908.  N.  C— Clement  v. 
Ireland,  129  N.  C.  220,  39  S.  E.  838. 
Ohio.— McMahon  v.  Davis,  19  Ohio  Cir. 
Ct.  242,  10  Ohio  Cir.  Dec.  467.  S,  D. 
State  V.  Campbell,  5  S.  D.  636,  60  N. 
W.  32.  Tenn.— Eakin  &  Co.  v.  Herbert, 
4  Coldw.  116.  Wash.— State  ex  rel. 
Talens  v.  Holden,  96  Wash.  35,  164  Pac. 
595,  confirmation  is  a  judicial  and  not 
a  ministerial  act.  Wis. — Gerhart  v.  El- 
lis, 134  Wis.  191,  114  N.  W,  495;  Al- 
len V.  Elderkin,  62  Wis.  627,  22  N  W. 
842. 
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of  the  promises  until  the  order  is  rendered,^^  and  some  courts  even 
hokl  that  a  failure  to  obtain  an  order  of  confirmation  does  not  in- 
validate the  title  of  the  purchaser  who  has  received  a  proper  deed." 
An  order  of  confirmation  may  be  entered  at  any  time  after  the  sale," 
though  it  should  not  be  made  so  soon  as  to  deprive  parties  of  their 
right  to  file  objections  to  the  report  and  its  confirmation,**  and  clerical 
mistakes  in  the  order  may  be  corrected  at  any  time."^  The  sale  should 
be  confirmed  or  set  aside  as  made  and  its  terms  cannot  be  modified 
in  any  material  particulars."  The  purchaser  at  the  sale  may  move 
for  its  confinnation.*^  A  provision  that  the  defendant  shall  deliver 
possession  of  the  premises  is  sometimes  inserted  in  the  order.*^ 

(B.)  Objections.  —Any  objections  to  the  proceedings  prior  to  and 
leading  up  to  the  sale,"  or  to  the  manner  of  conducting  the  sale,^*^ 
may  be  interposed  in  opposition  to  the  motion  for  confirmation.^^ 
The  decree  itself  cannot  be  questioned  on  the  ground  of  errors  com- 
mitted by  the  court,^-  though  if  it  be  void,^^  confirmation  of  the  sale 


41.  Croi^pcr  v.  Brown,  76  N.  J.  Eq. 
406,  74  Atl.  987j  139  Aw.  St.  Eep. 
770. 

[a]  The  risk  of  loss  by  fire  is  upon 
the  purchaser.  Cropper  v.  Brown,  76 
N.  J.  Eq.  406,  74  Atl.  987,  139  Am. 
St.  Rep.  770. 

42.  Ward  v.  Ward,  131  Fed  946; 
Brown   r.  Marzvck,  19  Fla.  840. 

43.  Powell  V.  Pierce,  168  Mich.  427, 
134  N.  W.  447  (eighteen  years  later); 
Nebraska  Loan  &  Tr.  Co.  r.  Hamer,  40 
Neb.  281,  58  N.  W.  695,  order  may  be 
made  at  an  adjourned  term  of  court, 

[a]  Issuing  a  writ  of  assistance  is, 
in  effect,  niakinj:^  an  order  of  confirma- 
tion. State  V.  Evans,  176  Mo.  310,  75 
S.  W.  914. 

44.  Clement  v.  Ireland,  129  N.  C 
220,  39  S.  E.  838,  confirmation  should 
be   ni:ide  at   a  subsequent   term. 

Necessity  of  revivor  against  heirs  of 
a  deceased  mortgagor,  see  swpra,  III, 
C,    3,   p. 

45.  Primrose  r.  Wright,  102  Md.  105, 
62  Atl.  2:',8;  Walsh  v.  Colby,  153  Mich. 
602,  117  N.  W.  207,  126  Am.  St.  Rep. 
546,  mistake  in  description  of  the  prem- 
ises. 

46.  Rugglcs  r.  First  Nat.  Bank,  43 
Mich.  192,  5  N.  W.  257;  Ohio  Life  Ins. 
&  Tr.  Co.  V.  Goodin,  10  Ohio  St.  557. 
But  see  State  Nat.  Bank  v.  Neel,  53 
Ark.  no,  13  S.  W.  700,  22  Am.  St. 
Rep.   185. 

fa]  Duty  of  the  Court. — The  duty 
of  the  court  on  a  motion  to  confirm  a 
sale  "is  to  ascertain  whether  the  pro- 
ceedings of  the  ofllcer  have  been  in 
conformity  with  the  judgment  and  stat- 
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ute.  If  such  proceedings  are  in  all 
respects  regular  and  no  extrinsic  cir- 
cumstances are  presented,  it  is  the  duty 
of  the  court  to  confirm  the  sale.  The 
court  has  no  right,  at  its  mere  dis- 
cretion, to  release  the  purchaser,  or  per- 
mit a  tender  after  sale."  New  Eng- 
land Mtg.  Sec.  Co.  V.  Smith,  25  Kan. 
622. 

47.  Cowdin  v.  Cowdin,  31  Kan.  528, 
3  Pae.  369. 

48.  Bird  v.  Belz,  33  Kan.  391,  6  Pac. 
627. 

49.  McTntyre  v.  Evenson,  63  Neb. 
849,  89  N.  W.  397,  objections  may  be 
made  to  the  validity  of  the  appraise- 
ment. 

50.  See  infra,  III,  C,  3,  u,  (XT), 
(F),   (2). 

[a]  The  manner  in  which  the  prop- 
erty was  offered  for  sale  may  be  riues- 
tioned.  Mcu.x  v.  Trezevant,  132  Cal. 
487,  64  Pac.  848. 

61.     See   infra,  III,   C,   3,  u,    (XI). 

52.  U.  S.— Central  Trust  Co.  r. 
Peoria,  D.  &  E.  Rv.  Co.,  118  Fed.  30, 
55  C.  C.  A.  52.  Kan.— Green  well  r. 
Moffett,  77  Kan.  41,  93  Pac.  609.  N.  Y. 
De  Forest   r.  Farley,  62  N.  Y.  628. 

•Contra,  Albert  i'.  Hamilton,  76  Md. 
304,  25  Atl.  341,  applying  a  special 
statute. 

fa]  The  determination  of  the  exist- 
ence or  priority  of  liens  cannot  bo  ijues- 
tioned.  Ilamer  c.  McKinley-Lanning  L. 
&  T.  Co.,  52  Neb.  705,  72 'n.  W.  1041. 

53.  Baldwin  r.  Burt,  54  Neb.  287, 
74  N.  W.  594,  want  of  jurisdiction  of 
the  person  may  be  urged. 
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will  be  refused.  The  statement  of  the  objection  should  be  explicit 
and  definite.^* 

(C.)  Effect — An  order  confirming  a  foreclosure  sale  is  in  the  nature 
of  a  final  judgment  and  has  the  same  force  and  effect  as  any  other 
final  judgment  ;^^  it  is  not  subject  to  collateral  attack.^^  It  relates  back 
to  the  date  of  sale.^^  All  non-jurisdietional  defects  and  irregularities 
in  the  conduct  of  the  sale  are  cured  by  the  order.^^ 

(X.)  Enforcing  the  Contract. —  The  person  to  whom  the  property  is 
sold  at  the  foreclosure  sale  becomes,  by  virtue  of  his  relation  as  pur- 
chaser, a  constructive  party  to  the  action,  and  the  court  acquires  juris- 
diction to  release  him  from  his  purchase  upon  a  sufficient  showing  on 
his  part,^^  or  to  enforce  the  contract  against  him.'^*'  The  death  of  the 
purchaser,  prior  to  confirmation  of  the  sale  does  not  affect  the  con- 
tract,'^^  Liability  under  his  agreement  to  purchase  may  be  enforced, 
after  his  refusal  to  proceed  with  the  purchase,  by  ordering  a  resale 
of  the  premises,  and  decreeing  his  personal  liability  for  the  costs  and 
expenses  of  the  resale  and  any  deficiency  in  the  amount  received  at 
the  resale  under  the  amount  of  his  bid.*^^  The  court  may,  in  its  dis- 
cretion, hold  him  to  his  purchase.^^  If  this  course  is  adopted,  an 
order  to  show  cause  why  the  sale  should  not  be  completed  or  a  motion 
to  compel  its  completion  may  be  employed.'^*    An  action  to  recover  the 


54.  Murphy  v.  Gunn,  54  Neb.  670, 
74  N.   W.  1065. 

55.  Bank  of  Pine  Bluflf  v.  Levi,  90 
Ark.  166,  118  S.  W.  250. 

56.  Cal. — Goldtree  v.  McAlister,  86 
Cal.  93,  23  Pac.  207,  24  Pac.  801. 
Kan. — Cross  v.  Knox,  32  Kan.  725,  5 
Pac.  32,  premature  issuance.  Mich. 
Euggles  V.  First  Nat.  Bank,  43  Mich. 
192,  5  N.  W.  257.  Minn.— ^Coles  v. 
Yorks,  36  Minn.  388,  31  N.  W.  353. 
Neb.— Taylor  v.  Coots,  32  Neb.  30,  4S 
N.  W.  964,  29  Am.  St.  Rep.  426.  Wash. 
Terry  v.  Furth,  40  Wash.  493,  82  Pac. 
882. 

57.  Ruggles  V.  First  Nat.  Bank,  43 
Mich.  192,  5  N.  W.  257. 

58.  Ark,— Bank  of  Pine  Bluff  v. 
Levi,  90  Ark.  166,  118  S.  W.  250.  Neb. 
Link  V.  Connell,  48  Neb.  574,  67  N.  W. 
475.  Wash.— Strand  v.  Griflath,  63 
Wash.  334,  115  Pac.  512;  Johnson  v. 
Bartlett,  50   Wash.   114,  96  Pac.   833. 

[a]  Failure  to  post  notice  of  sale 
for  the  time  ordered  by  the  decree,  is 
cured.  Farnsworth  v.  Hoover,  66  Ark 
367,  50   S.   W.   865. 

59.  Cal. — Boggs  v.  Fowler,  16  Cal. 
559,  76  Am.  Dec.  561.  Miss.— Coulter 
V.  Herrod,  27  Miss.  685.  N.  J. — Boorum 
V.  Tucker,  51  N.  J.  Eq.  13,5,  26  Atl. 
456.  N.  Y. — Andrews  v.  O'Mahoney, 
112  N.  Y.  567,  20  N.  E.  374;  Goodwin 
17.    Simonson,    74   N.   Y.    133;    Carstens 


V.  Locasto,  172  App.  Div.  760,  159  N. 
Y.  Supp.  270. 

60.  Twining  v.  Neil,  38  N.  J.  Eq. 
470. 

61.  Cronkhite  v.  Buchanan,  59  Kan. 
541,  53   Pac.  863,  68  Am.  St.  Eep.  379. 

62.  Dills  r.  Jasper,  33  111.  262,  272; 
Riggs  V.  Pursell,  74  N.  Y.  370,  the  re- 
sale must  be  ordered  upon  substantial- 
ly the  same  terms  as  the  first  sale. 

Resales,  generally,  see  supra,  III,  C, 
3,  u,   (VII),   (F). 

63.  Boorum  v.  Tucker,  51  N.  J.  Eq. 
135,   26   Atl.   456. 

64.  U.  S.— Stuart  v.  Gay,  127  U.  S. 
518,  8  Sup.  Ct.  1279,  32  L.  ed.  191. 
HI. — Dills  V.  Jasper,  33  111.  262.  Ky. 
Williams  v.  Glenn's  Admr.,  87  Ky.  87, 
7  S.  W.  610,  12  Am.  St.  Rep.  461.  Neb. 
Gregory  v.  Tingley,  18  Neb.  318,  25 
N.  W.  88.  N.  Y.— Cazet  v.  Hubbell, 
36  N.  Y.  677;  Burton  v.  Linn,  21  App, 
Div.  609,  47  N.  Y.  Supp.  835;  Miller 
V.  Collyer,  36  Barb.  250.  S.  C— Kamin- 
sky  V.  Trantham,  45  S.  C.  8,  22  S.  E. 
746. 

[a]  Rule  Stated.— "  There  was  no 
reason  for  a  resort  to  an  original  bill; 
the  most  suitable  and  convenient  prac- 
tice was  to  enforce  the  obligation  of 
the  purchaser  in  the  same  cause  by 
a  supplemental  proceeding,  and  it  was 
within  the  discretion  of  the  court  to 
adopt    as    the    proper    method    in    this 
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amount  of  his  bid  miiy  also  be  maintained,  in  some  jurisdictions,*"* 
and  in  some,  specific  performance  of  the  contract  may  be  decreed.*^" 
The  deficiency  resultinf]:  from  a  resale  may  also  be  collected  sum- 
marily, by  Tuotion/'^  or  by  action.^^ 

(XT.)  Setting  Aside  the  Sale. —  (A.)  In  General,  — A  court  of  equity 
has  inherent  power  to  vacate  a  foreclosure  sale  in  a  proper  case,"^  and 
the  fact  that  the  purchaser  at  the  sale  has  since  conveyed  the  property 
does  not  affect  the  right  of  the  court  to  set  it  aside.^" 

(B.)  Method  of  Obtaining  Relief.  —A  foreclosure  sale  may  be  attacked 
by  various  methods,  and  the  objections  which  may  be  urgred  a^rainst 
it  vary  considerably  with  the  remedy  adopted.  In  general,  an  ob- 
jection to  the  entry  of  an  order  confirming  the  sale  should  be  made, 
and  an  appeal  taken  from  the  order.''^  A  petition,  motion  or  rule  to 
set  aside  and  vacate  the  sale  or  order  confirming  it,  may  also  be 
made."-  An  independent  suit  in  equity  to  vacate  the  order  of  con- 
firmation may  sometimes  be  maintained  but  the  grounds  on  which  re- 
lief may  be  obtained  are  somewhat  limited," 

(C.)    Time  for  Making  Application The    jurisdiction    of    the    court 

under  whose  order  a  sale  has  been  made,  to  vacate  such  sale,  continues 
until  foreclosure  is  completed  by  failure  to  redeem,'^*  Application  by 
motion  to  set  aside  a  sale,  nnist  be  made  within  the  time  specified  by 
the  statutes."^  A  party  seeking  by  an  independent  suit  in  equity  to 
set  aside  a  foreclosure  sale  must  move  with  reasonable  diligence,  and 
unwarranted  delay  and  laches  will  be  a  bar  to  the  relief.'" 


case  the  form  of  a  rule  to  show  cause." 
Stuart  r.  Gav,  127  U.  S.  518,  8  Sup. 
Ct.   1270,   .-^2   L.   e<l.    191. 

[b]  Contempt  proceedings  lie  against 
a  purchaser  who  fails  to  obey  the 
order  of  the  court  made  on  a  motion 
to  compel  him  to  complete  his  pur- 
chase. Burton  v.  Linn,  21  App.  Div. 
e09,  47  N.  Y.  Supp.  835. 

65.  Sharman  v.  Walker,  68  Ga.  148; 
Townsond   r.  Simon,  38  N.  .T.  L.  239. 

fa]  The  Action  Is  To  Be  Brought 
by  Officer  Conducting  Sale. — Ga. — Shar- 
man r.  Walker,  6S  Ga.  148,  parties  in- 
terested ill  the  fund  are  properly  joined 
in  the  action.  Neb. — Gregory  v.  Ting- 
ley,  18  Neb.  318,  25  N.  W.  88.  Utah. 
Kershaw  r.  I>vcr,  6  Utah  239,  21  Pac. 
1000,  24  Pac.  621. 

66.  Boorum  r.  Tucker,  51  N.  .T.  Eq. 
135,  26  Atl.  456.  Contra,  Burton  V. 
Linn,  21  App.  Div.  609,  47  N.  Y.  Supp. 
835;  Miller  v.  Collvcr,  .-36  Barb.  (N.  Y.) 
250. 

67.  Dills  V.  Jasper,  33   111.   2G2. 

68.  Townshend  v.  Simon,  38  N.  J. 
L.   2.'^9. 

69.  Senft  r.  Vanck,  209  111.  361,  70 
N.  E.  720   (by   a  bill  for  equitable  re- 

Vol.  XIX 


demption) ;     Butters     r.     Butters,     153 
Mich.  153,  117  N.  W.  203. 

70.  Hale  r.  Clauson,  60  N.  Y.  339; 
Eooscvclt  i\  Schile,  95  App,  Div.  524, 
8S  N.  Y.  Supp.  592;  Kirbv  v.  Circuit 
Court,  10  S.  D.  38,  71   N.  W.  140. 

71.  See  snpra.  III,  C,  3,  u,  (IX), 
(A),  and  Trilling  v.  Schumitsch,  67 
Wis.  186,  30  N.  W.  222. 

72.  Ash  v.  Southern  Chemical  &  F. 
Co.,  107  La.  311,  31  So.  656;  Cropper 
V.  Brown,  76  N.  J.  Eq.  406,  74  Atl. 
987,  139   Am.  St.  Rep.   770. 

73.  Crawford  f.  Tullcr,  35  Mich. 
57.  And  see  infra,  III,  C,  3,  u,  (XTj, 
(F),    (3). 

74.  Van  Loben  Sels  v.  Bunnell,  131 
Cal.  489,  63  Pac.  773. 

75.  See   the    statutes. 

[aj  One  year  i.s  allowed  in  some 
states  to  move  to  vacate  a  sale  for 
mistake,  inadvertence,  surprise  or  ex- 
cusable neglect.  Clement  V.  Ireland, 
129  N.  C.  220,  .39  S.  E.  83S. 

76.  Ala, — Stephenson  r.  ILarris,  153 
Ala.  462,  45  So.  196.  Ariz.— Brvan  v. 
Pinney,  3  Ariz.  27,  20  Pac.  311.  Ark. 
.Tackson  v.  Becktoid  Printing  &  Book 
Mfg.  Co.,  86  Ark.  591,  112  S.  W.  161, 
20  L.  R.   A.    (N.   S.)   454.     Mo.— Roby 
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(D.)  Parties.  —Any  person  interested  in  the  subject-matter  whose 
rights  have  been  affected  by  the  sale,  mny  seek  to  have  it  set  aside," 
but  no  person  not  thus  interested  is  entitled  to  the  relief/^  The  officer 
making  the  sale  has  such  an  interest  in  the  proceeding  as  entitles  him 
to  ask  the  court  to  have  the  sale  set  aside,^^  and  the  court  may  even 
act  on  its  own  initiative.^"  The  right  to  seek  to  have  the  sale  set 
aside  may  be  waived,  or  a.  person  may  be  estopped  from  seeking  re- 
lief,^^  as  where  he  accepts  and  retains  a.  share  in  the  proceeds  of  the 
sale.*2  Tj^g  party  in  whose  favor  a  foreclosure  decree  is  made  is  a 
necessary  party  upon  an  application  to  vacate  an  order  confirming 
the  foreclosure  sale,^^  as  is  also  the  purchaser  at  the  foreclosure  sale.^'* 

(E.)  Procedure.  —The  petition  or  motion  must  state  with  particular- 
ity the_  grounds  upon  which  relief  is  sought,^^  though  an  omission  to 
do  so  is  not  fatal  where  the  defects  appear  upon^the  face  of  the 
reeord,86  and  while  the  courts  are  ever  ready  to  remedy  any  injustice 
which  has  been  worked  by  a  foreclosure  sale,^^  the  allegations  on  which 
relief  is  sought  must  be  definite  and  specifiers  Facts  and  not  con- 
clusions of  law  must  be  set  out.*^  Where  the  proceeding  is  instituted 
by  a  junior  mortgagee  against  a  foreclosure  sale  obtained  by  a  senior 
mortgagee,  there  must  be  an  offer  to  redeem.^*^  Notice  of  the  applica- 
tion to  vacate  the  sale  and  an  opportunity  to  be  heard  must  be  given 
all  interested  parties.®^ 


V.  Smith,  261  Mo.   192,  168  S.  W.  965. 

77.  See   infra,   this   note. 

[a]  A  junior  mortgagee  may  apply 
for  relief.  White  v.  Trotter,  14  Smed. 
&   M.    (Miss.)    30,   53   Am.    Dee.   112. 

[b]  A  party  liable  for  a  deficiency 
jixdgment  has  sufficient  interest  to  en- 
title him  to  move  to  set  aside  a  fore- 
closure sale.  Gruner  w  Ruflfncr,  134 
App.  Div.  837,   119   N.  Y.  Supp.  942. 

[c]  A  purchaser  at  the  sale  who  has 
since  conveyed  his  interest  would  be 
injuriously  affected  if  the  sale  were  va- 
cated and  may  appeal  from  an  order 
vacating  the  sale.  Lawrence  v.  Jar- 
vis,   36   Mich.   281. 

78.  Humboldt  Sav.  &  Loan  Soc.  v. 
March,  136  Cal.  321,  68  Pac.  968;  In 
re  Adair   (Del.),  99  Atl.   45. 

[a]  A  purchaser  pendente  lite  can- 
not object.  Pendleton  v.  Spear,  56  Ark. 
194,   19   S.   W.   578. 

79.  Ash  V.  Southern  Chem.  &  F.  Co., 
107  La.  311,  31  So.  656. 

80.  Investment  Registry  Co.  v.  Chi- 
cago &  M.  E.  R.  Co.,  212  Fed.  594,  129 
C.  C.  A.  130;  Deaderick  v.  Smith,  6 
Humph.    (Tenn.)    138. 

81.  Pursley  v.  Forth,   82  HI.  327. 

[a]  A  person  responsible  for  the  ex- 
istence of  irregularities  in  the  sale  is 
estopped  from  relying  upon  them.  Farr 


V.   Lachman,   130   Mich.    40,   89    N.    W 
688. 

82.  France  v.  Haynes,  67  Iowa  139, 
25  N.  W.  98;  Colton  v.  Rupert,  60  Mich. 
318,    27    N.    W.    520. 

83.  Knight  V.  Hodge,  62  Fla.  516, 
56  So.  942. 

84.  Cal. — Van  Loben  Sels  v.  Bun- 
nell, 131  Cal.  489,  63  Pac.  773.  Fla.— 
MacFarlane  i\  MacFarlane,  50  Fla.  570 
39  So.  995.  La.— Smith  v.  Brady,  37  La! 
Ann.  122.  Mich.— Jewett  v.  Norris,  41 
Mich.  6S9,  3  N.  W.  186.  Okla.— Hall 
V.  Holloway,   162  Pac.  186. 

85.  German-American  Bank  v.  Dor- 
thy,  39  App.  Div.  166,  57  N.  Y.  Supp. 
172,  statement  in  the  movidig  affida- 
vits   is    insufficient. 

86.  Hancock  v.  Youree,  25  Okla.  460. 
106  Pac.  841. 

87.  Russell  v.  Pew,  12  Mont.  509, 
31  Pac.   75. 

88.  Russell  v.  Pew,  12  Mont.  509,  31 
Pac.  75. 

89.  Hall  V.  Holloway  (Okla.).  162 
Pac.  186. 

90.  Alabama  &  V.  R.  Co.  v.  Thomas. 
86  Miss.   27,  38  So.   770. 

91.  Lawrence  v.  Jarvis,  36  Mich.  281. 
Compare  State  v.  Campbell,  5  S.  D.  636. 
60  N.   W.   32. 

[a]  Failure  to  give  formal  notice 
is  immaterial  where  the  person  had  act- 

Vol.  XIX 


1038 


MORTGAGES 


(F.)  Grounds  for  Relief. —  (1.)  In  General.  —Defects  or  errors  in  the 
decree  for  foreclosure  cannot  be  urged  as  grounds  for  vacating  the 
sale."^  Slighter  grounds  will,  it  has  been  held,  justify  the  setting  aside 
of  the  sale  where  the  mortgagee  becomes  the  purchaser  than  where  an 
outsider  does  so.°^ 

(2.)  Irregularities  in  the  Sale.  — The  trial  court  has  a  broad  discretion 
in  passing  upon  the  acts  of  a  master  in  conducting  a  foreclosure 
salc.^*  Where  the  alleged  irregularity  is  called  to  the  attention  of 
the  court  by  an  objection  to  the  confirmation  of  the  sale,  it  will  be 
considered,  and  if  of  such  a  nature  as  to  lead  to  the  conclusion  that 
tlie  fairness  of  the  proceedings  was  prejudicially  affected,  the  sale 
will  be  set  aside."^  But  mere  unimportant  deviations  from  the  regidar 
course  of  proceedings  will  be  disregarded,^*^  especially  where  the  com- 
plaining party  did  not  act  with  the  utmost  promptness  in  raising  his 
objections.^^  Irregularities  or  mistakes  in  the  order  of  sale  itself,^^ 
or  in  the  notice  of  sale,^^  or  in  the  manner   of   giving   the   notice   of 


ual  notice  and  appeared  at  the  hear- 
ing.     Crane  v.   Stiver,   58   N.  Y.   625. 

[b]  Notice  need  not  be  given  to  the 
vendee  of  the  purchaser  at  the  sale. 
Kirby  v.  Circuit  Court,  10  S.  D.  38,  71 
N.  W.  140.  Compare  Lawrence  v.  Jar- 
vis,   36   Mich.    281. 

[  f  ]  Where  the  purchaser  is  a  non- 
resident, notice  may  be  given  by  pub- 
lication. Butters  v.  Butters,  153  Mich. 
153,    117    N.    W.    203. 

92.  Cox  r.  Parrotte,  59  Neb.  701, 
82  N.  W.  7. 

[a]  The  validity  of  the  mortgage 
cannot  be  tried.  Ilaseltine  v.  Gille- 
land,  2  Kan.  App.  456,  4:5  Pac.  88;  Ruff 
V.  Dotv,  26  S.  C.  173,  i  S.  E.  707,  4  Am. 
St.  Rep.  709. 

93.  Dickey  v.  Goertner,  146  N.  Y. 
Supp.  264. 

94.  Cal.— Humboldt  Sav.  &  L.  Soc. 
V.  March,  136  Cal.  321,  68  Pac.  968. 
lU.— Slack  V.  Cooper,  219  111.  138,  76 
N.  E.  84.  Kan. — Townsond  V.  John- 
son, in  Kan.  App.  547,  63  Pac.  25.  N. 
Y.— Roosevelt  v.  Schile,  95  App.  Div. 
524,  88  N.  Y.  Supp.  592;  Purdv  v.  Wil- 
kins,  95  Misc.  706,  160  N.  Y.  Supp.  17. 
Pa. — Snyder  v.  Snvder,  244  Pac.  331,  90 
Atl.  717;  Light  V.  Zeller,  195  Pa.  315, 
45   Atl.    10.55. 

95.  See  cases  cited  infra,  this  sec- 
tion. 

96.  Old  Colony  Trust  Co.  v.  Great 
White  Spirit  Co.,  181  Mass.  413.  63 
N.   E.   045. 

fal  Test  of  Prejudicial  Error.— If 
the  irregularity  is  of  such  a  nature 
that  the  court  could  at  the  outset  have 
authorized  the  master  to  act  as  he  did, 
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it  can  ratify  and  confirm  his  acts  if  the 
rights  of  the  parties  v/ill  not  be  pre- 
judiced thereby.  Old  Colony  Trust  Co. 
V.  Great  White  Spirit  Co.,  ISl  Mass. 
413,  63  N.   E.  945. 

97.  Union  Trust  Co.  v.  Elec.  Park 
Amusement  Co.,  168  Mich.  574,  13o  N. 
W.   115. 

98.  See  infra,  this  note. 

fa]  Clerical  Errors  Are  Harmless. 
Mead  v.  Hoover,  63  Neb.  419,  88  N.  W. 
655. 

[b]  Omission  from  the  order  of  a 
sum  found  due  as  a  third  lien  is  harm- 
less, where  the  property  did  not  sell 
for  enough  to  satisfy  prior  liens.  Lam- 
son  V.  Bohrer,  63  Neb.  105,  88  N.  W. 
161. 

99.  Cooper  v.  Ryan,  73  Ark.  37,  83 
S.  W.  328  (omission  of  the  "block" 
from  a  description  of  the  property) ; 
Light  V.  Zeller,  195  Pa.  315,  45  Atl. 
1055. 

[a]  Misdescriptions  of  the  property 
which  did  not  mislead  buyers  are  harm- 
less. Home  Buyers'  B.  L.  Assn.  v. 
Peterman,  253   Pa.   418,  98   Atl.   619. 

fb]  An  error  in  or  omission  of  the 
meridian  number  in  the  description  of 
the  property,  is  not  fatal,  where  the 
rest  of  the  description  is  sufficient  to 
locate  the  property.  Salisburv  v.  Mur- 
phy, 63  Neb.  415,  88  N.  W.  764;  Cross 
V.  Leidich,  63  Neb.  420,  88  N.  W.  667. 

[e]  Improper  inclusion  of  a  person 
as  a  party  defendant  in  the  notice  of 
sale  is  harmless.  Omaha  Loan  &  Tr. 
Co.  V.  Keck,  63  Neb.  266,  88  N.  W.  520. 

[dl  A  defect  occasioned  by  the  con- 
duct of  the  moving  party  is  not  ground 
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sale,^  or  in  the  conduct  of  the  sale,^  are  or  are  not  grounds  for  setting 
the  sale  aside,  according  to  their  prejudicial  effect.  Failure  of  the 
officer  conducting  the  sale  to  sell  the  property  in  the  order  prescribed, 
may  be  sufficient  to  require  the  sale  to  be  set  aside,^  and  the, 
same  is  true  -where  a  sale  in  bulk  was  made  instead  of  in  separate  par- 
cels.^ It  will  be  presumed  that  the  officer  acted  in  accordance  with 
the  statutory  provisions  prescribing  the  manner  of  sale.^  Where 
ordering  a  sale  in  parcels  or  in  gross  is  a  matter  within  the  discretion 
of  the  court,  the  action  of  the  officer  in  the  matter  will  not  be  dis- 
turbed,® unless  an  abuse  of  discretion  on  his  part  is  shown/  Defects 
and  irregularities  in  the  conduct  of  the  sale  are  cured  by  an  order 
of  confirmation  and  constitute  no  ground  for  setting  aside  the  sale  in 
an  independent  proceeding,®  unless  thej  are  so  gross  and  fundamental 
as  to  entirely  invalidate  the  proceedings.^ 


for   setting   the    sale   aside.     Green   v- 
Corson,  50  Kan.  624,  32  Pac.  380. 

1.  la. — Jensen  i".  Woodbury,  16  Iowa 
515.  Ky. — Williams  v.  Woodruff,  1 
Duv.  257.  Md. — James  H.  Robertson 
Mfg.  Co.  V.  Chambers,  113  Md.  232,  77 
Atl.  287,  failure  to  properly  advertise 
the  sale  in  connection  with  an  inade- 
quate price. 

[a]  The  fact  that  the  newspaper 
advertising  the  sale  had  only  a  limited 
circulation  (1)  is  immaterial  if  it  is 
such  a  newspaper  as  is  specified  by 
statute  (Shaw  v.  Smith,  107  Md.  523 
69  Atl.  116),  (2)  though  publication 
of  the  notice  in  a  paper  of  small  cir- 
culation, is,  in  connection  with  other 
matters,  considered  a  sufficient  reason 
for  setting  aside  the  sale.  •  Brewer  v. 
Landis,  111  Mich.  217,  69  N.  W.  493. 

[b]  If  sufficient  regular  publica- 
tions of  the  notice  of  sale  are  made, 
the  fact  that  another  publication  was 
irregular  is  harmless.  State  Realty  & 
Mtg.  Co.  V.  Villaume,  121  App.  Div. 
793,  106  N.  Y.  Supp.   698. 

2.  De  Yampert  v.  Manley,  127  Ark. 
153,  191  S.  W.  905. 

fa]  Unauthorized  insertion  of  a 
terra  of  sale  that  the  property  is  sold 
subject  to  the  claim  and  interest  of 
another  person,  operates  to  discourage 
bidding  and  is  prejudicial.  West  v. 
Guaranty  Trust  Co.,  162  App.  Div.  301, 
147  N.  Y.  Supp.  421. 

3.  Smith  V.  Sparks,  162  Ind.  270,  70 
N.  E.  253. 

4.  State  Bank  v.  Brown,  128  Iowa 
665,  105  N.  W.  49. 

Bight  and  duty  of  officer  to  sell  the 
premises  in  parcels,  see  supra,  III,  C, 
3.  u,   (VTT),   (D). 

[a]    That  a  larger  sum  would  hiiTe 


been  obtained  from  a  sale  in  parcels 
must  be  clearly  shown  in  order  to  re- 
quire a  setting  aside  of  the  sale.  Meux 
V.  Trezevant,  132  Cal.  487,  64  Pac. 
848. 

5.  Walsh  V.  Colby,  153  Mich.  602, 
117  N.  W.  207,  126  Am.  St.  Rep.  546. 

6.  Greenwell  v.  Moffett,  77  Kan.  41, 
93  Pac.  609. 

7.  Thomas  v.  Fewster,  95  Md.  446, 
52  Atl.  750. 

8.  Ark. — De  Yampert  v.  Manley,  127 
Ark  153,  191  S.  W.  905;  Bank  of  Pino 
Bluff  V.  Levi,  90  Ark.  166,  118  S.  W. 
250.  Kan.— Carter  v.  Hyatt,  76  Kan. 
304,  91  Pac.  61,  omission  of  seal  of 
court  from  order  of  sale.  Minn. — Coles 
V.  Yorks,  36  Minn.  388,  31  N.  W.  353. 
Neb.— Paule  v.  Scofield,  80  Neb.  100, 
113  N.  W.  993;  McKeighan  i;.  Hopkins, 
19  Neb.  33,  26  N.  W.  614.  N.  Y. 
Brown  f.  Frost,  10  Paige  243.  Wash. 
State  ex  rel  Talens  v.  Holden,  96  Wash. 
35    164  Pac.  595. 

But  see  Smith  v.  Sparks,  162  Ind. 
270,  70  N.  E.  253. 

[a]  Failure  to  glre  notice  as  re- 
quired by  statute  is  an  irregularity 
only.  Carpenter  v.  Zarbuck,  74  Ark. 
474,  88  S.  W.  299. 

|b]  Sale  after  the  return  day  of  a 
writ  of  special  execution  is  cured  by 
an  order  of  confirmation.  Norton  v. 
Reardon,  67  Kan.  302,  72  Pac.  861, 
100  Am.  St.  Rep.  459. 

9.  See  infra,  this  note. 

[a]  An  incorrect  description  of  land 
iB  the  notice  of  sale  by  reason  of  which 
the  premises  sold  were  never  in  fact 
advertised,  cannot  be  corrected  by  any 
nunc  pro  tunc  order.  Bunch  v.  Thom- 
blison,  67  Ore.  254,  135  Pac.  879. 
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(3.)  Fraud  and  Miscondvct.  — Fraud  may  be  a  ground  for  setting 
aside  a  foreclosure  sale  and  the  order  confirming  it  in  an  independent 
action,^''  Imt  to  call  for  such  relief  the  fraud  must  be  a  fraud  ex- 
trinsic of  the  matter  involved,  and  a  fraud  practiced  upon  the  court 
in  the  procurement  of  the  judgment  ;^^  intrinsic  fraud  is  no  ground 
for  relief.^^  The  allegations  of  fraud  must  be  specific  and  certain/^ 
and  must  be  made  directly  and  positively  and  not  on  information  and 
belief.^*  Conduct  evincive  of  unfairness  or  of  an  attempt  to  deceive 
and  injure  the  parties  interested  may  justify  the  refusal  of  an  order 
confirming  the  sale  or  require  the  entry  of  an  order  vacating  it.^* 
Corrupt  practices,  agreements  or  combinations  tending  to  interfere 
with  or  clog  the  bidding  at  the  sale  may  justify  the  vacation  of  the 
sale.^° 

(4.)  Mistake  or  Surprise.  —  Where  the  mortgagor  has  acted  under  an 
excusable  mistake  of  fact,^^  or  has  been  surprised  at  the  procedure 
adopted  in  holding  the  sale,^®  it  will  be  set  aside  where  objection  is 
made  to  entry  of  an  order  of  confirmation ;  and  the  mortgagee  may 
likewise  secure  relief  on  the  ground  of  mistake. ^^     If  the  referee  or 


10.  McKeighan  v.  Hopkins,  19  Neb. 
33,  26  N.  W.  614;  Haves  v.  Pace,  162 
N.   C.   238,   78   S.  E.   290. 

11.  Bank  of  Pine  Bluff  v.  Levi,  90 
Ark.   166,  118  S.  W,  250. 

12.  Klabunde  v.  Byron  Eeed  Co.. 
C9  Neb.  120,  05  N.  W.  4,  98  N.  W.  182;' 
Terry  t?.  Furth,  40  Wash.  493,  82  Pac 
882. 

13.  Alabama  &  V.  R.  Co.  v.  Thomas, 
80  Mi.ss.  27,  38  So.  770. 

14.  Alabama  &  V.  R.  Co.  v.  Thomas, 
8fl  Miss.   27,  38  So.  770. 

15.  Silverman  v.  Shattuck,  33  R.  I. 
67,  80   Atl.   1S4. 

fa]  Circulation  of  false  reports  ai 
to  defects  in  the  title  of  the  mortgaged 
premises  does  not  affect  the  sale,  in 
the  absence  of  a  showing  that  such 
reports  vvera  given  credence.  McCarty 
V.  Ilamburtrer,  112  Md.  40,  75  Atl.  964. 

fb]  Advertising  the  sale  in  a  dis- 
tant paper,  in  connection  with  inade- 
quacy of  the  price  obtained,  may  be 
piifTicient  evidence  of  fraud.  Macfar 
Inne  v.  Macfarlane,  50  Fla.  570,  39  So. 
005. 

16.  U.  S. — Investment  Registry  v. 
Chicago  &  M.  Elec.  R.  Co.,  206  Fed.  488. 
Neb. — Aldrich  r.  Lewis,  28  Neb.  502, 
44  N.  W.  735.  Wis.— Newman  v.  Ogden, 
82   Wis.   53,   51    N.   W.    1091. 

And  see  supra,  HI,  C,  3,  n,  (VII), 
(D),   (4). 

17.  Campbell  r.  Gardner,  11  N.  J. 
Eq.  423.  60  Am.  Dec.  508. 

18.  D.    C— Hunt    V.    Whitehead,    19 
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App.  Cas.  116.  Ky. — Summers  v. 
Crofts,  145  Ky.  456,  140  S.  W.  6S4. 
N.  J.— Strong  v.  Smith,  68  N.  J.  Eq. 
650,  58  Atl.  301,  64  Atl.  1135.  N.  Y. 
Gould  r.  Gager,  24  How.  Pr.  440,  18 
Abb.  Pr.  82.  N.  C— Clement  V.  Ire- 
land, 129  N.  C.  220,  39  S.  E.  838. 

[a]  Belief  that  a  continuance  of 
the  sale  would  be  made,  induced  by 
the  mortgagee,  warrants  relief.  Wells 
V.  Lenox,  108  Ark.  366,  159  S.  VV. 
1099,  Ann.  Cas.  1914  D,  11,  in  con- 
nection with   inadequacy   of  the   price. 

[b|  Understanding  of  mortsagor 
that  personal  notice  of  the  date  of  sale 
would  be  given  him  by  the  master, 
does  not  require  the  court  to  refuse 
to  confirm  the  sale.  Sjiringer  7-.  Lnw, 
185  HI.  542,  57  N.  E.  435,  76  Am.  St. 
Rep.  57.  And  see  Homestead  Land 
Co.  V.  Joseph  Schlitz  Brew.  Co.,  94 
Wis.  600,  69  N.  W.  .-^46. 

['•]  Failure  of  the  mortgagor's  at- 
torney to  follow  his  instructions  and 
purchase  the  property  is  not  ground 
for  setting  aside  the  sale.  Zimmer- 
man V.  Place,  61  N.  J.  Eq.  273,  48  Atl. 
994. 

19.     See  infra  this  note. 

[a]  Relief  may  had  from  a  mistake 
by  the  agent  of  the  mortgagee,  in- 
duced by  the  otlicer  conducting  the 
sale,  as  to  the  amount  due  under  Iho 
judgment,  by  reason  of  which  he  re- 
frained frnm  bidding  in  the  property. 
Bonham  v.  Cave,  102  S.  C.  308,  86  S. 
E.  681. 


MORTGAGES 


1041 


master,  in  making  the  sale,  has  acted  under  a.  misapprehension  as  to 
an  important  fact,  the  sale  will  be  set  aside.^°  A  mistake  on  the  part 
of  the  purchaser  may  also  justify  the  setting  aside  of  the  sale.^^ 
But  generally  a  mere  mistake  on  the  part  of  a  bidder,  not  induced 
by  the  officer  conducting  the  sale  or  the  purchaser,  does  not  call  for 
relief.^^  Mistakes  on  the  part  of  any  person  interested  which  did  not 
operate  to  prevent  the  sale  of  the  property  for  its  full  value  will 
ordinarily  be  disregarded.^^ 

(5.)  Inadequacy  of  Sale  Price.  -Where  it  is  clearly  established  that 
the  price  received  at  the  foreclosure  sale  was  grossly  inadequate,^* 
and  it  further  appears  with  reasonable  certainty  that,  on  a  resale,  a 
considerably  greater  price  would  be  obtained,  the  sale  will  be  vacated." 
But  courts  are  loath  to  vacate  a  sale  upon  this  ground,  and  mere 
inadequacy  of  price  is  not  by  most  courts  regarded  as  a  sufficient 
ground  for  setting  aside  a  foreclosure  sale,^  unless  it  be  so  gross  as 


20.  Slack  V.  Cooper,  219  111.  138,  76 
N.  E.  84,  as  to  the  identity  of  the  pur- 
chaser. 

21.  Fallis  V.  Lougheadj  9  Ohio  Dec. 
(Reprint)  128,  a  mistake  as  to  the 
identity   of   the   property   purchased. 

22.  Focke  v.  Equitable  Sec.  Co.,  9 
Kan.  App.  888,  59  Pac.  285;  Ex  parte 
Cooley,  69  S.  C.  143,  48  S.  E.  92. 

23.  Marx  v.  Smith,  111  Mich.  125, 
69  N.   W.  150. 

24.  Montague  v.  International  Trust 
Co.,  96  Iowa  646,  65  N.  W.  982. 
Trust   Co.    V.   Gate   City   E.   Street   Ky. 
Co.,   96   Iowa   646,   65   N.   W.   982. 

25.  Kan. — Wyandotte  State  Bank 
V.  Murray,  84  Kan.  524,  114  Pac.  847. 
N.  Y. — Silver  Creek  Co-operative  Sav. 
&  Loan  Assn.  v.  Smith,  154  N.  Y.  Supp. 
881.  Tenn. — Mound  City  Mut.  Life 
Ins.  Co.,  V.  Hamilton,  3  Tenn.  Ch.  228. 

[a]  Guarantee  of  an  increased  price 
by  a  deposit  of  a  part  thereof  in  court 
is  strongly  influential  with  the  court. 
Montague  v.  International  Trust  Co., 
142  Ala.  544,  38  So.  1025. 

[b]  And  failure  to  offer  to  increase 
the  price  will  justify  the  court  in  con- 
firming the  sale.  Hoock  v.  Sloman,  155 
Mich.   1,  118   N.  W.  489. 

[c]  Allowance  by  the  mortgagee  of 
an  additional  credit  on  the  amount  of 
his  bid,  which  is  greater  than  the  in- 
creased price  offered  by  another  per- 
son justifies  a  refusal  to  set  aside  the 
sale  to  him.  Louser  v.  Light,  202  Pa. 
582,   52   Atl.   84. 

[d]  Execution  of  a  bond  guaran- 
teeing the  price  at  a  resale  is  some- 
times required.  N.  J. — Strong  v.  Smith, 
68  N.  J.  Eq.  650,  58  Atl.  301,  64  Atl. 


1135;  Avon-by-the-Sea  Land  &  Imp. 
Co.  V.  Finn.  56  N.  J.  Eq.  808,  41  Atl. 
360.  N.  Y. — German-American  Bank 
V.  Dorthy,  39  App.  Div.  166,  57  N.  Y. 
Supp.  172;  German- American  Bank  v. 
Russell,  39  App.  Div.  646,  57  N.  Y. 
Supp.  171.  Pa. — Snyder  v.  Snyder,  244 
Pa.  331,  90  Atl.  717. 

[e]  A  person  offering  a  substantial 
increase  if  a  resale  is  had  becomes  by 
virtue  of  his  offer  a  party  to  the  ac- 
tion and  is  bound  by  the  subsequent 
orders  of  the  court.  Hoefflin  v.  Ken- 
tucky Title,  Sav.  Bank  &  Trust  Co., 
153  Ky.  495,  155  S.  W.  1159. 

26.  Ala.— J.  Pollock  &  Co.  v.  Haig- 
ler,  195  Ala.  522,  70  So.  258.  Ark. 
Gleason  v.  Boone,  123  Ark.  523,  185  S. 
W.  1093;  Wells  V.  Lenox,  108  Ark.  366, 
159  S.  W.  1099,  Ann.  Cas.  1914  D,  11; 
Cooper  V.  Ryan,  73  Ark.  37,  83  S.  W. 
328.  Cal. — Anglo-Californian  Bank  v. 
Cerf,  142  Cal.  303,  75  Pac.  902;  Sum- 
merville  v.  March,  142  Cal.  554,  76  Pac 
388,  100  Am.  St.  Rep.  145;  May  v. 
Hatcher,  130  Cal.  627,  63  Pac.  33.  Del. 
Wright  V.  Branch,  4  Boyce  484,  90  Atl. 
41.  D.  C— Hunt  V.  Whitehead,  19 
App.  Cas.  116.  Ky.— Conclin  v.  Grand 
Central  S.  &  B.  Assn.,  144  Ky.  237,  138 
S.  W.  312;  Rudd  v.  Turner,  142  Kv.  2, 
133  S.  W.  993.  Md.— Hunter  v.  High- 
land Land  Co.,  123  Md.  644,  91  Atl. 
697;  Edgecombe  Park  Co.  v.  Finney, 
121  Md.  320,  88  Atl.  143;  McCarty  v. 
Hamburger,  112  Md.  40,  75  Atl.  964; 
Hughes  V.  Biggs,  84  Md.  502,  36  Atl. 
269.  Mo.— House  v.  Clarke,  187  S.  W. 
57.  N.  Y.— State  Realty  &  Mtg.  Co. 
V.  Villaume,  121  App.  Div.  793,  106  N. 
Y.  Supp.  698;  Matter  of  Marshall,  53 
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to  shock  tho  eonscienee  of  the  court,-^  or  unless  there  are  other  features 
of  surprise,  hardship,  or  incfiuity  in  the  ease.^«  The  action  of  the 
lower  court  will  he  reversed  on  appeal  only  where  a  clear  ahuse  of 
discretion  is  made  to  appear.^'^  Inadequacy  of  price  is  no  ground  for 
vacatin"   an   order  of  confirmation   in   an   independent   proceeding. 

(G)  Terms  and  Effect  of  Order  Vacating  a  Sale  —  The  order  vacating 
a  sale  may  he  made  conditional,"'  upon  compliance  with  such  terms 
as  the  court  sees  fit  to  impose."'  Where  a  sale  is  vacated  the  order 
should  reinstate  the  rights  of  the  parties  as  they  existed  prior  to  the 
sale  "^  and  protect  the  intervening  rights  of  the  purchaser  at  the  sale, 
or  of  any  other  person.'"*  The  suhsequent  vacating  or  setting  aside 
of  the  judgment  or  decree  under  which  the  sale  was  made"^  does  not 


A])p.  Div.  136,  65  N.  Y.  Supp.  760; 
Housman  v.  Wright,  50  App.  Div.  606, 
64  N.  Y.  Supp.  71;  Silver  Creek  Co- 
operative Sav.  &  L.  Assn.  r.  Smith,  15-4 
N  Y  Supp.  881.  N.  D.— Bailey  v. 
Hendrickson,  25  N.  D.  500,  143  N.  W. 
134,  Ann.  Cas.  1915  C,  739.  Okla.— Mc- 
Lain  Land  &  Tnv.  Co.  v.  Swofford  Bros. 
D.  G.  Co.,  11  Okla.  429,  68  Pac.  502. 
Ore.— Farmers'  Loan  Co.  v.  Oregon 
Pac.  R.  Co.,  28  Ore.  44,  40  Pac.  1089. 
Pa. — Watkins  v.  Justice,  256  Pa.  37, 
100  Atl.  4S8.  S.  C.—Ex  parte  Cooley, 
69  S.  C.  143,  48  S.  E.  92.  S.  D.— Tren- 
ery  v.  American  Mtge.  Co.,  11  S.  D.  506, 
7S  N.  W.  991.  Va. — Nitro-Phosphate 
Synd."  f.  Johnson,  100  Va.  774,  42  S. 
E'  995.  Wis. — Morrill  r.  Ladendorf,  123 
Wis.  140,  101  N.  W.  385;  Moehan  v. 
Blodgett.  Sr,  Wi^.  511,  57  N.  W.  291. 
[a]  The  reason  for  this  rule  is  thai 
the  mortgagor  has  "the  right  of  re- 
demption and  could  have  the  same 
benefit  by  the  redemption  of  the  prop- 
ettv  as  if  it  had  sold  for  its  full  value." 
Springer  r.  Law,  185  111.  542,  57  N.  E. 
435,  76   Am.  St.  Rep.   57. 

fl)]  Effect  of  Advertising  the  Sale 
Price. — Tlio  fact  that  tlio  jiroperty  sold 
for  less  thnn  the  amount  advertised  as 
the  sale  price  does  not  require  the  va- 
cation of  the  sale.  Dewitz  v.  Joyce- 
Pruitt  Co.,  20  N.  M.  572.  151  Pac.  237. 
27.  Ala. — Schloss  r.  Brightman,  195 
Ala.  .540,  70  So.  670.  Del.— Security 
Trust  &  Safe  Deposit  Co.  v.  Gallagher, 
2  Boyce  548,  84  Atl.  806.  S.  C— Rob- 
inson V.  Amateur  Assn.,  14  S.  C.  148. 

2S.  U.  S. — Lavton  r.  Rhode  Island 
Hospital  Trust  Co.,  205  Fed.  276,  125 
C.  C.  A.  263.  111.— Slack  r.  Cooper,  219 
111.  138,  76  N.  E.  84.  Ky.— Fisher  v. 
Evans,  175  Ky.  300,  194  S.  W.  361. 
■where  interested  persons  discouraged 
bidders.     N.   J. — Rowan   v.  Condon,   53 
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N,  J.  Eq.  385,  33  Atl.  404.  N.  M.— Las 
Vegas  Rv.  &  Power  Co.  r.  Trust  Co.  of 
St.  Louis  County,  15  N.  M.  634,  110 
Fac.  856.  N,  Y. — Purdy  v.  Wilkins,  95 
Misc.  706,  160  N.  Y,  Supp.  17.  S.  D. 
Kirby  r.  Ramsey,  9  S.  D.  197,  68  N.  W. 
328.'  Wis. — Griswold  V.  Barden,  146 
Wis.   35,   130   N.   W.   952. 

29.  German-American  Bank  V.  Dor- 
Ihv,  39  App.  Div.  166,  57  X.  Y,  Supp. 
172;  John  Paul  Lumber  Co.  v.  New- 
meister,  106  Wis.  24.3,  82  N.  W.  144. 

30.  Crebbin  r.  Powell,  68  Kan.  162, 
74  Pac.  621;  Phillips  v.  Love,  57  Kan. 
S28,  48  Pac.  142. 

31.  Veit  V.  Meyer,  105  Wis.  530,  81 
N.  W,  653. 

32.  D.  C. — Hunt  V.  Whitehead,  19 
App.  Cas.  116.  N.  Y.— Vingut  v. 
Ketcham,  1021  App.  Div.  403,  92  N.  Y. 
Supp.  605.  Wis.— Veit  v.  Meyer,  105 
Wis.  530,  81  X.  W.  653. 

33.  State  Bank  v.  Green,  10  Neb. 
130,  4   N.   W.  942. 

[a]  Interest  on  the  money  paid  by 
tlie  purchaser  may  be  allowed,  when 
such  money  is  ordered  to  be  refunded, 
etate  Bank  v.  Green,  10  Neb.  130.  4  N. 
\V.  942. 

34.  Gould  V.  Gager,  24  How  Pr.  (N. 
v.)  440,  18  Abb.  Pr.  32;  Veit  V.  Meyer, 
105   Wis.    530,   81    N.   W.    653. 

fa]  If  the  mortgagee  becomes  the 
purchaser  and  the  sale  is  subst'quently 
vacated,  he  retains  no  interests  or 
rights  under  the  sale.  Phillips  v.  Ben- 
son, 82  Ala.  500,  2  So.  93;  Reynolds  V. 
Harris,   14   Cal.   667,   76    Am.   Dec.   459. 

[bl  The  assignee  of  the  mortgagee 
^ho  becaiiu  the  purchaser  ai'quires  no 
higher  interest  than  the  mortgagee. 
Reynolds  f.  Harris,  14  Cal.  667,  78 
Ani.  Dec.  459. 

35.  Ala. — Phillips  r.  Benson,  82  Ala. 
500,  2  So.  93.     Cal.— Reynolds  f.  Har- 
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afifeet  the  rights  of  a  bona  fide  purchaser  unless  the  judgment  was 
void. 

The  lien  of  the  judgment  remains  unimpaired  by  the  order  setting 
aside  the  sale.^^  The  order  entered  upon  a  motion  to  vacate  the  sale, 
becomes  res  judicata  of  the  matters  involved.^^ 

(XII.)  Successive  Sales.-s  —  If  at  the  time  the  sale  is  ordered  to  be 
made,  only  a  portion  of  the  debt  secured  by  the  mortgage  is  due,  only 
so  much  of  the  property  should  be  sold  as  is  sufficient  to  pay  the  por- 
tion then  due.^^''  As  succeeding  portions  of  the  debt  mature,  the  plain- 
tiff may,  by  motion,  apply  for  an  order  directing  the  sale  of  the  unsold 
portion  of  the  premises.*" 

(XIII.)  Distribution  of  Proceeds  of  Sale.  —  (A.)  In  General.  —  One  of 
the  objects  and  purposes  of  a  foreclosure  suit  is  the  distribution  of 
the  fund  arising  upon  a  sale,*^  which  stands  in  the  place  of  the  land 
itself  as  far  as  the  riglits  of  interested  persons  are  concerned.*^  Where 
the  decree  in  the  foreclosure  action  directs  payment  of  the  surplus 
arising  from  the  sale,  in  a  particular  manner,  the  officer  conducting  the 
sale  must  follow  these  directions.*^ 

(B.)  Payment  Into  Court.  —  Ordinarily  the  surplus  proceeds  of  a 
foreclosure  sale  are  ordered  paid  into  the  court  to  await  its  further 
order.**    The  court,  after  payment  into  court  has  been  made,  has  full 


ris,  14  Cal.  667,  76  Am.  Dec.  459.  111. 
Lambert  v.  Livingston,  131  111.  161,  23 
N.  E.  352. 
See  16  Standard  Proc.  815. 

36.  Fort  V.  Rousch,  104  U.  S.  142, 
26  L.  ed.  664;  Clement  v.  Ireland,  129 
N.  C.   220,  39  S.   E.  838. 

Power  to  require  deposit  of  an  ad- 
vanced bid  where  a  sale  is  alleged  to 
have  been  made  for  an  inadequate  con- 
sideration, see  supra,  III,  C,  3,  u,  (XI), 
(F),    (5). 

37.  Kan. — Crebbin  v.  Powell,  63 
Kan.  162,  74  Pac.  621.  Miss.— Hend- 
erson V.  Herrod,  23  Miss.  434.  Ohio 
Mayer  v.  Wick,  15  Ohio  St.  548. 

38.  Resales,  see  supra,  III,  C,  3,  u, 
(VII),   (F). 

Directions  in  the  judgment  concern- 
ing successive  sales,  see  supra,  III,  C. 
3,   t,    (III),    (K),    (1). 

Successive  foreclosures,  see  supra.  III. 
C,  3,  e.  ^    '       ' 

39.  See  supra,  III,  C,  3,  u,  (VII), 
(D),    (2). 

40.  Bank  of  Napa  v.  Godfrey,  77 
Cal.  612,  20  Pac.  142.  And  see  Knapp 
V.  Burnham,   11   Paige   (N.  Y.)    330. 

fa]  A  failure  to  sell  under  a  prior 
order  is  no  bar  to  obtaining  a  subse- 
quent order  of  sale.  Bank  of  Napa  v. 
Godfrey,  77  Cal.  612,  20  Pac.  142. 

41.  Bergen  v.  Carman,  79  N.  Y.  146. 
8  Abb.  N.  C.  50. 


42.  Servis  v.  Dorn,  76  N.  J.  Eq. 
241,  76  Atl.  246. 

43.  Directions  in  the  judgment  as  to 
the  distribution  of  the  proceeds  of  the 
sale,  see  supra,  III,  C.  3,  t,  (III),  (D), 
(4). 

44.  111.— Buck  V.  Delafield,  55  111. 
31.  Neb. — Craw  v.  Abrams,  68  Neb. 
546,  94  N.  W.  639,  97  N.  W.  296,  only 
the  surplus  over  the  amount  due  the 
plaintiff  is  to  be  paid  into  court.  Ore. 
Close  V.  Riddle,  40  Ore.  592,  67  Pac. 
932,  91  Am.  St.  Rep.  580. 

fa]  Payment  into  a  court  of  law 
is  sometimes  authorized,  and  if  such 
court  has  no  jurisdiction  to  determine 
equitable  claims  made  to  the  money,  it 
will  postpone  proceedings  until  such 
claims  have  been  adjudicated  by  a  court 
of  equity.  In  re  Williams,  4  Boyce 
(Del.)   401,  88  Atl.  716. 

[b]  Payment  into  the  surrogate's 
court  may  be  ordered  when  the  estate 
of  the  deceased  mortgagor  is  in  process 
of  administration.  Powell  v.  Harri- 
son, 88  App.  Div.  228,  85  N.  Y.  Supp. 
452;  Felts  v.  Martin,  20  App.  Div.  60, 
46  N.  Y.  Supp.  741. 

[c]  The  sureties  of  the  officer  con- 
ducting the  sale  cannot  be  required  by 
order  of  the  court  to  bring  the  fund 
into  court.  Boteler  v.  Brookes,  7  Gill 
&  J.   (Md.)   143. 
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jurisdiction  to  try  and  determine  the  ownership  of  the  surplus  of  the 
fund,"'  and,  if  tliis  is  neeessary,  new  parties  may  be  brought  into  the 
action.*''  In  determining  the  question  of  o\\"nership,  the  court  neces- 
sarily has  power  to  pass  upon  the  validity  and  priority  of  the  various 
liens,*^  and  any  other  matters  neeessary  to  an  adjudication  of  rights 
in  the  fund."  Questions  not  relating  to  the  proper  distribution  of  the 
fund  cannot  be  considered."^  Since  the  court  retains  its  prior  juris- 
diction for  the  purpose  of  fully  determining  the  rights  of  all  the  parties 
to  the  action.^''  rights  in  the  surplus,  in  the  hands  of  the  court,  may  be 
determined  on  petition  or  motion.^^  Any  person  interested  may  move 
for  the  distribution  of  the  surplus,  in  the  hands  of  the  court.=^'-  All 
persons  interested  should  be  served  with  notice  of  the  proceedings." 
A  reference  may  be  ordered  to  ascertain  the  facts  governing  the  claims 
of  priority,"  and  the  powers  of  a  referee  in  such  a  proceeding  are  very 


fdl  In  Louisiana  rights  in  ^he  sur- 
plus may  be  ascertained  "either  by 
way  of  third  opposition  at  the  time" 
of  a  report  of  sale  "or  subsequently 
by  the  hvpotheearv  action."  Robin- 
eon  &  Co.'f.  Cosner,  136  La.  595,  €7  So. 
468. 

45.  Montague  t;.  Marunda,  71  Neb. 
805,  99  N.  W.  653;  Eleventh  Ward  Sav. 
Bank  v.  Hay,  55  How.  Pr.  (N.  Y.) 
444. 

[a]  Statement  of  the  Rule.— "All 
persons  who  claimed  to  have  any  in- 
terest in  the  surplus  being  before  the 
court,  it  was  within  its  power,  as  it  was 
its  dut>',  to  retain  the  cause  for  all 
purposes  necessary  to  determine  the 
matters  still  pending,  and  to  do  com- 
plete and  finnl  .instice  b<?tween  the 
parties.  To  voluntarily  relinquish  its 
.iurisdiction  over  the  fund,  which  was 
in  its  possession,  would  be  to  surren- 
der one  of  the  most  beneficial  powers 
of  a  court  of  chancery.  The  fund  be- 
ing in  the  hands  of  the  court,  it  was 
its  duty  to  ascertain  to  whom  it  be- 
longed, and  not  to  relegate  the  parties 
to  another  court  for  that  purpose." 
Montague  r.  Marunda,  71  Neb.  805,  99 
N.   W.   653. 

46.  Afontague  r.  Marunda,  71  Neb. 
SO.'-),  09  N.  W.  653.  And  see  Ellis  v. 
Southwell,  29  111.  549. 

47.  Rochester  Sav.  Bank.  v.  Whit- 
more,  25  App.  Div.  491,  49  N.  Y.  Supp. 
862. 

48.  Bergen  v.  Carman,  79  N.  Y.  146, 
8  Abb.   N.  C.  50. 

fa]  Usury  in  a  claimant's  debt  may 
be  urtred  as  a  defense  to  his  claim, 
llutfhinson  v.  Abbott.  33  N.  J.  Eq.  379. 

49.  Tladaway  v.  Hynflon,  89  Md.  305, 
43  Atl.  <<nfi. 
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50.  Montague  v.  Marunda,  71  Neb. 
805,  99  N.  W.  653;  Rochester  Sav.  Bank 
V.  Whitmore,  25  App.  Div.  491,  49  N. 
Y.  Supp.  862. 

fa]  An  application  for  specific  di- 
rections as  to  the  modL-  of  carrying  in- 
to effect  general  directions  in  the  de- 
cree, is  not  one  to  amend  or  alter  the 
decree.  Trust  Co.  of  America  V.  United 
Boxboard  Co.,  162  App.  Div.  855,  148 
N.  Y.  Supp.   100. 

51.  Jackson  v.  Dutton,  46  Fla.  513, 
35  So.  74;  Reine  v.  Jack,  31  La.  Ann. 
859. 

fa]  No  right  to  a  jury  exists  in  pro- 
ceedings to  determine  rights  in  surplus 
funds.  Montague  v.  Marunda,  71 
Neb.    805,   99    N.   W.   653. 

fb]  Pendency  of  an  action  In  which 
the  validity  of  the  mortgage  under 
which  a  claim  to  the  surplus  is  being 
made,  is  not  a  bar  to  the  relief  by  mo- 
tion. Baker  v.  Baker,  70  Hun  95,  23 
N.  Y.  Supp.  1083,  53  N.  Y.  St.  442. 

52.  See  infra  this  note. 

fa]  A  creditor  of  a  deceased  mort- 
gagor has  sulliciont  interest  to  en- 
title him  to  move  for  the  distribution 
of  the  surplus  proceeds*  Powell  v. 
Harrison,  88  App.  Div.  228,  85  N.  Y. 
Supp.   452. 

53.  Johnston  )•.  Reillv,  68  N.  J.  Eq. 
130,    59    Atl.    ion. 

fa]  A  creditor  of  the  deceased 
mortgagor  is  entitled  to  receive  notice. 
Felts  r.  Martin,  20  App.  Div.  GO,  46  N. 
Y.  Supp.   741. 

54.  Whitehead's  Exrs.  V.  Newark 
First  M.  P.  Church,  15  N.  J.  Eq.  135; 
Baker  v.  Baker,  70  Hun  95,  23  N.  Y. 
Supp.    1093.    53    N.    Y.    St.    442. 

fa]  The  petition  must  show  at  least 
a  prima   facie   right   in   the   petitioner 
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broad."^  The  court  in  which  foreclosure  was  ordered  and  proceedings 
for  distribution  of  the  surplus  taken,  also  has  jurisdiction  to  order 
restoration  of  the  funds  distributed,  in  a  proper  case.^"  and  to  correct 
or  modify  its  prior  orders.^'^  "Where  some  of  the  liens  have  a  priority 
over  the  mortgage  lien,  the  value  of  the  property  and  its  various  por- 
tions should  be  determined  only  after  a  hearing  and  not  upon  an  ex 
parte  appraisement.^^  The  order  of  distribution  may  and  should  pro- 
tect the  interests  of  persons  not  in  esse.^^ 

(C.)  Eight  To  Maintain  an  Independent  Action.  —A  person  having  a 
right  to  a  portion  of  the  proceeds  of  the  sale,  may  establish  that  right 
by  a  bill  in  equity,***^  or,  in  some  jurisdictions,  by  an  action  at  law.*^^ 

(XIV.)    Recovery  of  Possession. — ^  (A.)    In  General The  purchaser  at 

a  foreclosure  sale  acquires  the  right  to  possession  of  the  premises,  at 
such  time  as  this  right  is  conferred  by  statute.  To  obtain  possession, 
where  delivery  of  possession  is  refused,  he  must  resort  to  such  legal 
proceedings  as  have  been  provided  to  afford  relief  in  such  cireum- 


to  the  surplus  moneys,  and  must  there- 
fore show  how  the  parties  are  related 
to  the  mortgaged  land.  Allen  v.  Wayne 
Cire.  Judges,  57  Mich.  198,  23  N.  W. 
728. 

[b]  Notice. — "All  parties  to  the 
action  or  any  person  who  had  a  lien  on 
the  mortgaged  premises  at  the  time 
of  the  sale  and  who  had  filed  proper 
notice,  are  entitled  to  notice  thereof 
and  can  appear  and  be  heard."  Baker 
V.  Baker,  70  Hun  95,  23  N.  Y.  Supp. 
1083.  And  see  Allen  v.  Wayne  Cire. 
Judges,  57  Mich.  198,  23  N.  W.  728; 
Franklin  v.  Van  Cott,  11  Paige  (N.  Y.) 
129,  the  report  of  the  referee  should 
show    that    notice    was    given. 

[c]  In  New  York  a  special  rule  of 
the  court  governs  the  procedure  in  such 
references.  Van  Voast  V.  Gushing,  32 
App.  Div.  116,  52  N.  Y.  Supp,  934,  28 
Civ.    Proc.    4. 

55.  Bergen  v.  Carman,  79  N.  Y.  146, 
8  Abb.  N.  C.  50;  Baker  v.  Baker,  70 
Hun  95,  23  N.  Y.  Supp.  1083,  53  N. 
Y.  St.  442;  Tator  v.  Adams,  20  Hun  (N. 
Y.)    131. 

fa]  Extent  of  His  Powers. — "He 
can  hear  any  evidence  which  may  be 
offered  affecting  the  judgment  or  lien 
upon  which  the  claim  to  the  surplus 
is  founded.  He  can  take  evidence  or 
investigate  any  legal  or  equitable  ques- 
tion pertaining  to  the  issue  the  same 
as  could  be  done  in  an  independent 
or  original  action.  He  is  required  to 
find  facts  and  conclusions  of  law." 
Baker  v.  Baker,  7a  Hun  95,  23  N.  Y. 
Supp.    1083. 

[b]    A  rehearing  before  the  referee 


may  be  ordered  on  payment  of  costs 
by  the  applicant.  Irving  Sav.  Inst.  v. 
Smith,  100  App.  Div.  460,  91  N.  Y. 
Supp.  446. 

56.  Burchard  v.  Phillips,  11  Paige 
(N.  Y.)  66;  Felts  v.  Martin,  20  App. 
Div.  60,  46  N.  Y.  Supp.  741.  And  see 
Pierce  v.  Atwood,  67  Neb.  296.  93  N. 
W.  153. 

fa]  A  summary  proceeding  may  be 
maintained  where  the  order  of  distribu- 
tion was  irregularly  obtained,  but  not 
where  the  order  was  regular  and  the 
fund  has  been  paid  over.  Burchard 
V.  Phillips,  11  Paige   (N.  Y.)    66. 

57.  See  Chandler  v.  Graham,  123 
Mich.  327,  82  N.  W.  814. 

[a J  An  action  to  compel  the  mortga- 
gor to  turn  over  to  the  purchaser  suf- 
ficient of  the  funds  to  make  good  a 
deficiency  in  the  property  owing  to  the 
superior  legal  title  of  a  person  in  pos- 
session will  not  lie,  the  remedy  being 
by  a  proceeding  in  the  original  action. 
Chandler  v.  Graham,  123  Mich.  327,  82 
N.  W.   814. 

58.  Continental  &  C.  T.  &  Sav.  Bank 
V.  North  Platte  Val.  Irr.  Co.,  219  Fed. 
438,  135  C.  C.  A.  150. 

59.  Fienhold  v.  Babcock,  275  111. 
282,  113  N.   E.  962. 

60.  See  Bangs  v.  Fallon,  179  Mass. 
77,  60  N.  E.  403. 

61.  Knowles  v.  Sullivan,  182  Mass. 
318,  65  N.  E.  389  (action  for  money 
had  and  received) ;  Staton  v.  Webb, 
137  N.  C.  35,  49  S.  E.  55.  Compare 
Fliess  V.  Buckley,  90  N.  Y.  286,  the 
claimant  must  enforce  his  rights  in  the 
foreclosure  action. 
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stances."'  In  some  jurisdietions  spvcr;-.!  difTercnt  remodics  exist  any 
one  of  Avhich  may  be  employed/'^  or  the  several  remedies  may  be  era- 
ployed  concurrently.*^*  Summary  statutory  remedies  have  been  pro- 
vided in  several  states.*^^ 

(B.)  Rkmedies  in  Equity.  —  (1.)  In  General.  —The  court  under  whose 
order  the  sale  "was  made  retains  jurisdiction  to  place  the  purchaser  at 
the  sale  in  possession."*'  A  suit  in  equity  may  be  maintained  to  carry 
a  former  decree  of  the  court  into  execution,"^  and  in  such  a  suit,  the 
court  may  look  into  the  oriuinal  case  to  see  if  the  former  decree  is 
equitable  and  just/^  A  writ  of  possession  is  sometimes  issued  by  the 
court. •'^ 

(2.)    Writs  of  Assistance.'^ — A  writ  of  assistance  is  the  common  and 


62.  Bejrgs  r.  Thompson^  2  Ohio  95, 
15   Am.   Dec.   5.".9. 

[a]  Statement  of  the  Rule. — "It  is 
impossible  to  maintain  that  the  pur- 
chaser of  land,  in  Ohio,  at  sheriff's  sale, 
can  be  considered  as  in  the  actual  or 
constructive  possession  in  consequence 
of  such  purchase.  He  obtains  a  right 
of  possession  only;  and  where  adverse 
possession  is  persisted  in,  he  must  re- 
sort to  legal  process  to  invest  himself 
with  it."  Becas  r.  Thompson,  2  Ohio 
95.   15   Am.   Dec.   539. 

63.  Lancaster  v.  Snow,  184  111.  534, 
5G  N.  E.  813. 

64.  A^ahle  V.  Braekenseik,  145  111. 
231,  34  N.  E.  524;  Kessinger  r.  Whit- 
taker,  82  111.  22,  application  for  writ 
of  possession  and  forcible  detainer  pro- 
ceedings. 

65.  See  the  statutes,  and  the  fol- 
lowing: Ga. — Suttles  ;;.  Sewell,  105 
Ga.  129,  31  S.  E.  41,  where  application 
is  made  at  the  same  term  of  court. 
Mass. — New  England  Mut.  Life  Ins. 
Co.  V.  Wing,  191  Mass  192,  77  N.  E. 
376.  N.  Y.— Title  Guar.  &  Tr.  Co.  v. 
American  P.  &  C.  Co.,  95  App.  Div. 
192,  88  N.  Y.  Supp.  502;  Greene  v. 
Geigcr,  4fi  App.  Div.  210,  61  N.  Y.  Supp. 
524  (the  remedy  is  limited  to  foreclo- 
sures by  advertisement);  Smith  v. 
Brotseh,  16.-?  N.  Y.  Supp.  986,  notice 
is   not   required. 

[a]  The  order  to  the  sheriff  to  ob- 
tain possession  answers  aU  the  pur- 
poses of  an  execution  and  must  be  car- 
ried nut  by  the  sheriff  upon  being  pre- 
sented with  a  certified  copy  of  the 
order  as  if  it  were  an  execution  for  the 
delivery  and  possession  of  the  prop- 
erty. Smith  r.  Brotsch,  163  N.  Y. 
Supp.  986. 

[b]  A  second  application  may  be 
made,   under   changed   conditions  after 
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the  first  application  has  been  denied. 
Smith  V.  Brotsch,  163  X.  Y.  Supp.  986. 
Remedy  by  forcible  detainer  pro- 
ceedings, see  infra,  III,  C,  3,  u,  (XIV), 
(C). 

66.  Montgomery  v.  Middlemiss,  21 
Cal.  103,  81  Am.  Dec.  146;  Vahle  v. 
Braekenseik,  145  111.  231,  34  N.  E.  524. 

[a]  The  early  practice  was  to  ob- 
tain an  order  from  the  court  for  de- 
livery of  possession,  which  was  served 
upon  the  party  in  possession  with  a 
demand  for  possession;  then  an  in- 
junction issued  or  contempt  proceed- 
ings were  instituted,  and  finally,  if  this 
became  necessary,  a  writ  of  assistance 
issued  without  notice.  Kershaw  v. 
Thompson,  4  Johns.  Ch.  (N.  Y.),  609. 
And  see  Jackson  v.  Warren,  32  111.  331; 
Fackler  v.  Worth,  13  N.  J.  Eq.  395. 

67.  Lancaster  v.  Snow,  184  111.  534, 
56  N.  E.  813. 

fa]  A  judgment  in  forcible  entry 
and  detainer  proceedings  in  favor  of 
tlie  mortgagor,  is  lui  l)ar  to  the  main- 
tenance of  such  an  action.  Lancaster 
V.  Snow,  184  111.  534,  56  N.  E.  813. 

68.  Lancaster  v.  Snow,  184  111.  534, 
56    N.    E.    813. 

[a]  Jurisdiction  over  the  person 
appearing  on  the  face  of  the  record 
cannot  be  attacked  in  such  a  suit. 
Lancaster  v.  Snow,  184  111.  534,  56  N. 
E.  813. 

69.  Ga.— Suttles  v.  Sewell,  105  Ga. 
129,  31  S.  E.  41,  on  a  petition  filed  in 
the  superior  court.  Ky. — Ballinger  v. 
Waller,  0  B.  Mon.  67,  notice  is  not  re- 
quired. Md. — Schaefer  v.  Amicable 
Permanent  L.  &  L.  Co.,  53  Md.  83.  Tex. 
Morris  v.  Morgan,  92  Tex.  92,  45  S. 
W.  1002. 

Contra.  Blake  f.  Screven,  2  Hill  (S. 
C.)   312. 

70.  See  generally  3  Standard  Proc. 
139. 
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most  appropriate  remedy  to  place  the  purchaser  at  a  foreclosure  sale 
in  possession  of  the  premises."^  While  there  is  no  absolute  right  to  the 
issuance  of  the  writ,^'  it  will  issue  ordinarily  as  a  matter  of  course/^ 
A.  purchaser  at  the  foreclosure  sale  of  a  second  mortgage,  the  senior 
mortgagee  not  being  a  party  to  the  foreclosure  proceedings,  is  entitled 
to  the  writ.^*  Application  for  such  a  writ  is  not  the  institution  of  a 
new  suit  Imt  is  an  incident  to  the  original  action."  Application  for 
the  writ  may  be  made  without  notice,^*^  though  a  demand  for  possession 
must  be  shown  to  have  been  made."  On  an  application  for  the  writ, 
objections  affecting  the  decree  of  foreclosure  will  not  be  heard. "^  Under 
some  statutes,  the  writ  can  not  issue  until  after  the  order  allowing  it 


71.  Ariz. — Anderson  v.  Thompson, 
3  Ariz.  62,  20  Pac.  803.  Cal.— Taylor 
V.  Ellenbergcr,  134  Cal.  31,  66  Pac.  4; 
Montgonierj-  v,  Middlemiss,  21  Cal.  103, 
81  Am.  Dee.  146.  Fla.— VVilmott  V. 
Equitable  Bldg.  &  L.  Assn.,  44  Fla.  815, 
33  So.  447.  Idaho. — Harding  v.  Bar- 
ker, 17  Idaho  341,  105  Pac.  788,  134 
Am.  St.  Kep.  259.  HI. — Kessinger  v. 
Whittaker,  82  111.  22.  Ind. — Emerick 
V.  Miller,  159  Ind.  317,  64  N.  E.  28. 
Kan. — VVatkins  v.  Jerman,  36  Kan.  464. 
13  Pac.  798.  Mo. — State  v.  Evans,  176 
Mo.  310,  75  S.  W.  914.  N.  J.— Strong  v. 
Smith,  68  N.  J.  Eq.  686,  60  Atl.  66,  63 
Atl.  493.  N.  Y. — Greene  v.  Geiger,  46 
App.  Div.  210,  61  N.  Y.  Supp.  524.  Okla. 
Eichmoud  i'.  Robertson,  151  Pac.  203. 
Tex. — Voigtlander  v.  Brotze,  59  Tex. 
286.  Wis.— Prahl  v.  Rogers,  127  Wis. 
353,  106  N.  W.  287. 

[a]  The  vendee  of  the  purchaser 
may  obtain  the  writ.  Emerick  v.  Mil- 
ler, 159  Ind.  317,  64  N.  E.  28.  And  see 
McLane  v.  Piaggio,  24  Fla.  71,  3  So. 
823;  New  York  Life  Ins.  &  Td.  Co.  v- 
Rand,  8  How.  Pr.  (N.  Y.)  35,  after  ex- 
hibiting his  deed  to  the  person  in 
possession. 

[b]  This  writ  is  a  process  issued 
from  a  court  of  equity  to  enforce  its 
decree,  and  its  power  to  issue  the  writ 
results  from  the  principle  that  juris- 
diction to  enforce  a  decree  is  co-ex- 
tensive with  jurisdiction  to  hear  and 
determine  the  rights  of  the  parties — 
that  the  court  may  do  complete  jus- 
tice by  declaring  the  right  and  en- 
forcing a  remedy  for  its  enjoyment." 
Fox  V.  Stubeurauch,  2  Cal.  App.  88, 
83  Pac.  82. 

[c]  The  fact  that  a  justice  of  the 
peace  is  given  exclusive  jurisdiction 
in  forcible  entry  and  detainer  cases 
does  not  prevent  the  issuance  of  a 
writ  of  assistance  by  a  court  of  equity 


in   a  foreclosure   action.     Richmond  v. 
Robertson    (Okla.),   151   Pac.   203. 

72.  Prahl  ;;.  Rogers,  127  Wis.  353, 
106  N.   W.  287. 

73.  Prahl  v.  Rogers,  127  Wis.  353, 
106  N.  W.  287. 

[a]  The  omission  of  the  seal  of  the 
court  from  the  writ  is  an  amendable 
defect.  Prahl  v.  Rogers,  127  Wis.  353, 
r06  N.   W.  287. 

[bj  Mere  delay  is  no  ground  for 
refusing  the  writ  where  no  rights  of 
innocent  parties  have  intervened.  Prahl 
V.  Rogers,  127  Wis.  353,  106  N.  W. 
287. 

74.  Pillsbury  v.  McGarry,  69  Ore. 
261,    138   Pac.   836. 

75.  Lancaster  v.  Snow,  184  111.  534, 
56  N.  E.  813;  Kessinger  v.  Whittaker, 
82  111.  22;  Debenture  Corp.  v.  Warren, 
9  Wash.  312,  37  Pac.  451. 

76.  Cal. — Montgomery  v.  Middle- 
miss,  21  Cal.  103,  81  Am.  Dec.  146. 
Fla. — McLane  v.  Piaggio,  24  Fla.  71, 
3  So.  823,  the  practice  is  disapproved. 
m. — O 'Brian  v.  Fry,  82  111.  87.  N.  Y. 
New  York  Life  Ins.  &  Tr.  Co.  V.  Rand, 
8  How.  Pr.  35. 

Contra.  Goor  v.  Smith,  107  N.  C.  430, 
11    S.  E.   1089. 

77.  Cal. — Montgomery  v.  Middlemiss, 
21  Cal.  103,  81  Am.  Dec.  146.  N.  J. 
Fackler  v.  Worth,  13  N.  J.  Eq.  395.  N. 
Y. — New  York  Life  Ins.  &  Tr.  Co.  v. 
Rand,  8  How.  Pr.   35. 

78.  Knight  v.  Hodge,  62  Fla.  516, 
56  So.  942. 

[a]  The  officer  conducting  the  sale 
cannot  impeach  his  return  on  the  hear- 
ing of  the  application  for  the  writ.  Fox 
V.  Stubenrauch,  2  Cal.  App.  88,  83  Pac. 
82. 

[b]  The  mortgagor,  whose  interest 
has  been  cut  off  by  a  sheriff's  deed, 
cannot  question  the  validity  of  a  sale 
on  an  application  for  a  writ  of  assist- 
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has  been  signed  and  recorded,'^  To  entitle  the  purchaser  to  a  writ,  he 
must  show  a  valid  judgment.^"  A  writ  of  assistance  can  issue  only 
against  parties  defendant  and  their  privies  claiming  under  a  title  ac- 
quired subsequent  to  the  institution  of  the  foreclosure  proceedings;" 
the  rights  of  a  defendant  which  were  not  placed  in  issue  in  the  fore- 
closure action,  cannot  be  determined,®^  and  title  cannot  be  tried  on  an 
application  for  the  writ.^^ 

(C.)  Remedies  at  Law — An  action  of  ejectment  may  be  maintained 
for  the  recovery  of  possession  of  the  purchase  premises,®*  and  the  prior 
refusal  to  grant  a  Avrit  of  assistance  does  not  affect  the  right  to  main- 
tain the  action.®'  Forcible  detainer  proceedings  are  also  employed  in 
some  states  to  enable  the  purchaser  to  recover  possession, ^'^  but  in 
others  this  remedy  cannot  be  used."^ 

V.  Costs  and  Expenses.  — (I.)  In  General.ss  — T^p  costs,  fees,  and 
expenses  of  a  foreclosure  action  are  covered  by  the  lien  of  the  mortgage 
and  are  payable,  primarily  out  of  the  fund  received®^  at  the  foreclosure 


ance.     Farr  v.  Lachman,  130  Mich.  40, 
89    N.    W.    688. 

79.  Wilmott  V.  Equitable  Bldg.  & 
L.  Assn.,  44  Fla.  815,  33  So.  447. 

80.  Vermont  Loan  &  Tr.  Co.  v.  Mc- 
Gregor, 5  Idaho  510,  51  Pac.  104. 

[a]  "The  findings  should  be  sup- 
ported by  the  pleadings,  and  the  judg- 
ment must  be  supported  by  the  plead- 
ings and  the  findings,  and  the  judgment 
must  support  the  order  of  sale  and 
proceedings  thereunder."  Vermont 
Loan  &  Trust  Co.  v.  McGregor,  5  Idaho 
510,  51  Pac.  104. 

81.  Cal. — Fox  V.  Stubenrauch,  2  Cal. 
App.  88,  83  Pac.  82.  See  Finger  v.  Mc- 
Cauchey,  119  Cal.  59,  51  Pac.  13; 
Stockton  Bldg.  &  L.  Assn.  r.  Chalm- 
ers, 75  Cal.  332,  17  Pac.  229,  7  Am.  St. 
Rep.  173.  m.— Brush  v.  Fowler,  36  111. 
53,  85  Am.  Dec.  382;  Gale  r.  Carter,  154 
111.  App.  478.  N.  J.— Strong  v.  Smith, 
68  N.  .7.  Eq.  686,  60  Atl.  66,  63  Atl. 
493.  Wash.— State  ex  rel.  Biddle  v. 
Superior  Court,  63  Wash.  312,  115  Pac. 
307,  Ann.  Cas.  1913  D,  1119;  Hager- 
man  v.  Heltzel,  21  Wash.  444,  58  Pac. 
580. 

82.  City  Bank  of  Bavonne  v.  Hocke, 
1G8  App.  Div.  83,  153  N.  Y.  Supp.  731. 

83.  Cal.— Fox  r.  Stubenrauch,  2  Cal. 
App.  88,  83  Pac.  82.  Neb.— Urlan  v. 
Ruhe,  73  Neb.  807,  103  N.  W.  670,  104 
N.  W.  1053.  N.  C— Exum  v.  Baker, 
115  N.  C.  242,  20  S.  E.  448,  44  Am. 
St.   Rep.   449. 

84.  Dickey  r.  Gibson,  121  Cal.  276, 
53  Pac.  7n4;  Hevman  v.  Babcock,  30 
Cal.  307;  Woods  v.  Soucy,  184  111.  568, 
56  N.  E.  1015. 

Vol.  XIX 


85.  See  infra,  this  note. 

fa]  Such  refusal  is  not  an  adjudi- 
cation of  title  or  right  to  possession. 
Dickey  v.  Gibson,  121  Cal.  276,  53  Pac. 

704. 

86.  Ala. — Harden  v.  Collins,  13  Ala. 
309,  35  So.  357,  100  Am.  St.  Rep.  42. 
Colo. — Enslev  v.  Page,  13  Colo.  App. 
■152,  59  Pac.  "^225.  HI.— Jackson  v.  War- 
ren, 32  111.  331.  Mass. — Cunningham 
r.  Davis,  175  Mass.  213,  56  N.  E.  2. 
Mich. — Gage  v.  Sanborn,  106  Mich.  269, 
64  N.  W.  32,  the  validity  of  the  fore- 
closure proceedings  may  be  tried.  Miss. 
Smith  V.  Williams-Brooke  Co.,  Ill  Miss. 
393,  71  So.  648.  Ohio.— Beggs  v. 
Thompson,  2  Ohio  95,  15  Am.  Dee.  539. 

[a]  A  demand  for  possession  must 
be  mad?.  Harden  r.  Collin.'^,  138  Ala 
399,  35  So.  357,  100  Am.  St.  Rop.  42. 
See  generally  the  title  "Forcible  Entry 
aaid  Detainer." 

87.  Necklace  v.  West,  33  Ark.  682; 
Dowling  i\  Hannant,  78  Mich.  115,  43 
N.  W.  1044. 

88.  See  generallv  5  Standard  Proc. 
746. 

Costs  on  appeal,  see  stipra,  III,  C, 
3,  t,   (V),    (T). 

89.  N.  J.— Berlin  Bldg.  &  L.  Assn. 
r.  Clifford,  30  N.  ,J.  Eq.  482.  N.  Y. 
Jones  r.  Phelps,  2  Barb.  Ch.  440.  S.  C. 
Jennings  i\  Hare,  53  S.  C.  396,  31  S. 
E.    282. 

fa]  The  costs  are  not  a  lien  on  the 
mortgaged  premises  unless  the  mort- 
gage so  declares;  they  are  merely  a 
personal  liability  on  the  part  of  thti 
mortgagor.    Russell  r.  Findley,  122  Cal. 
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sale,  and  not  by  the  defendant  personally,^''  or  by  bondholders  at 
whose  instance  a  trust  deed  or  mortgag-e  is  foreelosed.^^  Unnecessary 
expenses  will  not  however  be  ordered  paid  out  of  the  proceeds  of  the 
sale  where  other  parties  have  an  interest  in  the  surplus.^^  If  an  oiTer 
of  judgTnent,^^  or  valid  tender,^*  has  been  made,  subsequently  accruing 
costs  cannot  be  recovered. 

(II.)  Persons  Who  May  Recover  Costs.  -  While  a  foreclosure  action  is 
an  equitable  action  and  the  awarding  of  costs  lies  largely  within  the 
discretion  of  the  court,''^  except  where  the  right  to  recover  ccpts  is 
purely  a  statutory  right,  the  plaintiff  is  ordinarily  entitled  to  a  recov- 
ery of  his  costs,  where  foreclosure  is  ordered.^*'  If  the  action  was  un- 
necessary, or  if  he  fails  to  obtain  a  judgment,  he  may  be  charged  with 


478,  55  Pae.  143;  Jennings  v.  Hare,  53 
S.  C.  396,  31  S.   E.  282. 

fb]  In  an  action  by  a  second  mort- 
gagee (1)  if  the  first  mortgagee  is 
made  a  party  and  seeks  and  obtains 
foreclosure  of  his  mortgage,  and  the 
price  received  at  the  sale  is  insuffi- 
cient to  satisfy  the  costs  and  his 
mortgage  debt,  he  cannot  require  the 
second  mortgagee  to  pay  such  costs. 
Berlin  Bldg  Assn.  v.  Clifford,  30  N.  J. 
Eq.  482.  (2)  The  costs  of  the  first 
mortgagee  are,  however,  to  be  first 
paid.  Concklin  v.  Coddington,  12  N.  J. 
Eq.   250,   72   Am.   Dec.   393. 


90. 

477. 
[a] 


Park  V.  Peck,  1  Paige   (N.  Y.) 


Unless  defendants  elect  to  re- 
deem they  are  not  chargeable  with 
costs.  Downey  V,  Moriarty,  81  Conn. 
442,  71   Atl.  581. 

[b]  Vexatious  proceedings  by  a 
defendant  render  him  personally  lia- 
ble for  the  costs.  Jones  v.  Phelps,  a 
Barb.   Ch.    (N.  Y.)    440. 

91.  Fidelity  Trust  Co.  v.  Hutchin- 
son Chemical  &  Alkali  Co.,  221  Fed. 
63,  137  C.  C.  A.  85. 

92.  Millandon  v.  Brugiere,  11  Paige 
(N.  Y.)    163. 

[a]  The  expenses  of  a  person  im- 
properly made  a  party  to  the  action, 
are  not  chargeable  against  the  sur- 
plus proceeds  of  the  sale.  Millandon 
V.  Brugiere,  11  Paige  (N.  Y.)  163. 

93.  Eollins  V.  Barnes,  23  App.  Div. 
240,  48  N.  Y.  Supp.  779,  5  N.  Y.  Ann. 
Cas.  153. 

[a]  Form. — The  offer  must  not  only 
be  to  allow  judgment  of  foreclosure 
and  sale,  but  also  judgment  for  a  defi- 
ciency, if  that  relief  is  sought  by  the 
complaint.  Eollins  v.  Barnes,  23  App. 
Div.  240,  48  N.  Y.  Supp.  779,  5  N.  Y. 


Ann.    Cas.    153.      And   see   generally   5 
I  Standard  Proc.  850. 

1  94.  Castle  v.  Castle,  78  Mich.  298, 
44  N.  \\.  378;  Brunswick  Realty  Co  v 
University  Inv.  Co.,  43  Utah  75,  134 
Pac.  608. 

[a]  A  tender  must  include  such 
costs  as  have  already  accrued.  Uedel- 
hofen  V.  Mason,  201  111.  465,  66  N.  E. 
364;  Neiman  v.  Wheeler,  87  111  App. 
670.  ' 

[b]  Even  if  a  tender  is  insuificient, 
if  the  conduct  of  the  plaintiff  shows 
a  desire  to  harass  the  defendant,  costs 
will  be  withheld.  Williams  v.  Wil- 
liams, 117  Wis.  12.5,  94  N.  W.  25.  And 
see  Castle  v.  Castle,  78  Mich.  298.  44 
N.  W.  378.  ' 

95,  Neiman  v.  Wheeler,  87  111.  App. 
670;  Williams  v.  Williams,  117  Wis' 
125,  94  N.  W.  25.  See  generally  the 
title  "Costs." 

96.  Concklin  v.  Coddington,  12  N 
J.  Eq.  250,  72  Am.  Dec.  393. 

[a]  The  fact  that  a  mortgagee 
claims  more  than  he  recovers  is  no 
reason  why  he  should  not  be  allowed 
his  costs.  Concklin  v.  Coddington,  12 
N.  J.  Eq.  250,  72  Am.  Dec.  393. 

[b]  The  costs  incurred  by  a  junior 
mortgagee  in  an  action  of  foreclosure 
in  which  judgment  was  rendered  after 
a  judgment  and  order  of  sale  had  been 
rendered  in  the  foreclosure  action  of 
a  prior  mortgagee  may  be  made  pay- 
able out  of  the  surplus  proceeds  of  such 
sale.     Bushwick    Sav.    Bank    v.    Traum 

2  App.   Div.   532,   50   N.   Y.   Supp.   542^ 
affirmed,  158  N.  Y.  668,  52  N.  E.  1123. 

[c]  The  fact  that  there  are  minor 
defendants  does  not  prevent  the  re- 
covery by  plaintiff  of  the  customary 
costs.  Junk  V.  Zieske,  177  111  Add 
103.  '  ■       ^^ 


Vol.  XIX 


1050 


MORTGAGES 


the  costs,^^  find  the  court  may,  whore  justice  requires  it,  apportion  the 
costs."^  Defendants  who  have  heen  joined  as  claiming  an  interest  in 
the  premises  are  also  ordinarily  entitled  to  recover  their  costs,"^  as 
well  as  defendants  who  disHaim  any  interest  in  the  premises.^  A  rea- 
sonable amount  should  be  allowed  the  party  who  allows  his  name  to  be 
used  in  the  action,  when  he  is  no  longer  the  real  party  in  interest.^ 

(III.)  Items  Chargeable.  —  (A.)  In  General.  —  The  items  wdiich  may  be 
charged  and  recovered  as  costs  in  a  foreclosure  action  are  usually  regu- 
lated and  determined  by  statutory  provisions,^  and  no  items  not  mon- 
tioneil  in  such  statutes  can  be  allowed.*  Under  some  statutes  an  extra 
allowance,  limited  in  amount,  may  be  awarded  in  this  class  of  actions.^ 

(B.)  Expenses  Incurred  by  Mortgagee.  —  No  allowance  for  the  expense 
of  obtaining  the  continuation  of  an  abstract  of  title  will  be  made,"  ex- 
cept where  this  is  expressly  provided  for  by  the  mortgaged  The  ex- 
penses of  a  survey  of  the  premises,^  or  of  searches  of  the  record  for 
unpaid  taxes,^  are  not  to  he  allowed  as  costs  unless  expressly  authorized 
by  the  terms  of  the  mortgage.  Expenses  necessarily  incurred  in  other 
litigation  in  order  to  enforce  or  protect  rights  under  the  mortgage, 
may  be  recovered.^" 


97.  U.  S.— TuK  River  Coal  &  S.  Co. 
r.  Bricrcl,  70  Fed.  647,  17  C.  C.  A.  367. 
N.  Y.— Merrill  v.  Bisehoff,  3  App.  Div. 
.^61,  :?8  X.  Y.  Supp.  194,  72  N.  Y.  St. 
085.  Wis.— Williams  v.  Williams,  117 
Wis.  12o,  94  N.  W.  25. 

fa]  Where  a  sale  is  authorized  by 
the  mortgage  without  foreclosure,  costs 
of  the  foreclosure  action  will  not  be 
allowed  unless  a  necessity  for  the  ac- 
tion is  shown.  Clark  v.  Jones,  93 
Tenn.  639,  27  S.  W.  1009,  42  Am.  St. 
Eep.  931;  First  Nat.  Bank  v.  Tamble, 
(Tcnn.   Ch.),  62  S.    W.   308. 

|b]  If  at  the  time  a  cross  bill  is 
filed  the  party  was  not  entitled  to  a 
foreclosure,  costs  mav  be  refused.  Mock 
r.  Chalstrom,  121  Iowa  411,  96  N.  W. 
909. 

98.  Darlinp  v.  Osborne,  51  Vt.  148. 

99.  111.— Schaeppi  r.  Glade,  195  111. 
G2,  62  N.  E.  874.  N.  D.— Brown  v. 
Skotland,  12  N.  D.  445,  97  N.  W.  543. 
S.  C. — American  Freehold  Land  Mtp;. 
Co.  r.  Moody,  40  S.  C.  187,  18  S.  E. 
667,  a  junior  mortgaEfee  is  entitled  to 
his  costs.  Wis. — Leg;o  v.  Medley,  79 
Wi.s.  211,  48  N.  W.  375,  24  Am.  St.  Rep. 
706. 

[a]  If  the  proceedings  taken  have 
been  unreasonable  costs  will  be  re- 
fused. Dolavergne  v.  Everston.  1 
Paige  (N.  Y.)   181,  19  Am.  Dec.  411. 

1.  Haldane  r.  Sweet,  55  Mich.  196, 
20  N.  W.  902;  Mackic  r.  Cairns,  5  Cow. 
(N.   Y.)    547,   15   Am.   Dec.  477. 
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2.  Duncanson  v.  Chicago  Title  & 
Trust  Co.,  ISS  111.  App.  551,  $50. 

3.  See  the  statutes  and  the  title 
"Costs." 

4.  Robv  V.  Chicago  Title  &  Trust 
Co.,  194  111.  228,  62  N.  E.  544. 

5.  Waterbury  v.  Atlas  Cordage  Co., 
152  N.  Y.  610,  46  N.  E.  959;  Hunt  v. 
Chapman,  62  N.  Y.  333,  49  How  Pr. 
377;  Long  Island  L.  &  Tr.  Co.  v.  Long 
Island  Citv  &  N.  R.  Co.,  85  App.  Div. 
36,   82   N.   Y.   Supp.    644. 

[a]  An  allowance  in  default  cases 
is  proper.  Badger  t\  Johnston,  106 
App.  Div.  237,  94  N.  Y.  Supp.  421. 
And  see  O'Neill  v.  Gray,  39  Hun  (N. 
Y.)  566;  Gottscho  v.  Burger,  161  N.  Y. 
Supp.  784. 

6.  Buszin  v.  Martinowicz,  178  111. 
App.  519;  Equitable  Life  Assur.  Soc. 
V.  Hughes,  125  N.  Y.  106,  26  N.  E.  1, 
n  L.  R.  A.  280.  But  see  Keiler  i;. 
Bunn,  84  N.  J.  Eq.  519,  94  Atl.  402. 

7.  McK?lvey  v.  Wagy,  157  Cal.  406, 
108    Pac.    268. 

[a]  Provision  covering  expenses  rea- 
sonably incurred  by  the  mortgagee  by 
reason  of  the  breach  of  any  condition 
by  the  mortgagor,,  justifies  an  allow- 
ance. American  Securities  Co.  v.  Golds- 
berry,  69  Fla.  104,  67  So.  862. 

8.  Maver  v.  Jones,  132  App.  Div. 
106,  116  N.  Y.  Supp.  300. 

9.  Maver  r.  Jones,  132  App.  Div. 
106,   116  N.  Y.  Supp.   300. 

10.  Burton  v.  Perry,   14G   111.   71,  34 


MORTGAGES 


1051 


(C.)  Expenses  of  a  Reference.  —  The  referee  to  whom  issues  are  sub- 
mitted for  determination  is  entitled  to  receive  for  his  services  the 
amount  fixed  by  statute/^  or  in  the  absence  of  a  statutory  provision, 
reasonable  compensation/^  and  sucli  costs  as  are  allowed  by  statute/^ 
all  of  which  items  are  chargeable  as  costs  in  the  foreclosure  action. 
Excessive  charges  will  not  be  allowed.'^*  The  mere  fact  that  he  exceeds 
his  instructions  in  regard  to  the  matter  and  questions  submitted  to 
him,  does  not  deprive  him  of  all  right  to  compensation,^^  although  if 
his  report  has  been  suppressed  he  is  entitled  to  no  fees  in  connection 
therewith. ^'^  His  report  should  contain  an  itemized  statement  of  his 
expenditures  and  the  services  rendered  by  him,^'  and  a  specific  state- 
ment of  the  time  he  necessarily  spent  in  examining  the  questions  and 
preparing  his  report. ^'^ 

(D.)  Expenses  of  Sale.  —  The  fees  and  expenses  of  the  officer  con- 
ducting the  foreclosure  sale  are  a  proper  charge  against  the  proceeds 
of  the  sale.^'^  If  insufficient  proceeds  are  received,  the  party  for  whose 
benefit  the  sale  is  made  is  responsible  for  the  expenses  incurred,-*^  and 


N.  E.  60;  Case  Threshing  Mach.  Co.  v. 
Mitchell,  74  Mich.  679,  42  N.   W.  151. 

11.  Fitchburg  Steam  Engine  Co.  v. 
Potter,  211  111.  138,  71  N.  E.  933. 

12.  See  infra,  this  note. 

[a]  Neither  the  amount  InTolved  In 
the  litigation  nor  the  customary  charges 
of  attorneys  are  to  be  considered. 
Fitchburg  Steam  Engine  Co.  v.  Potter, 
211  111.  138,  71   N.  E.  933. 

[b]  Compensation  for  framing  find- 
ings of  fact  and  conclusions  of  law 
should  be  determined  in  view  of  the 
fact  that  while  the  services  are  judic- 
ial in  character  the  report  is  merely 
advisory,  and  a  less  per  diem  fee  than 
that  earned  by  the  court  should  be 
awarded.  "The  basis  should  be  just 
compensation  for  the  time  which  one 
having  the  requisite  qualifications  to 
serve  in  that  capacity  would,  in  view 
of  the  volume  of  testimony  to  be  con- 
sidered and  of  the  principles  of  law  to 
be  applied,  necessarily  be  required  to 
devote  in  order  to  reach  a  conclusion 
as  to  the  questions  of  fact  and  prin- 
ciples of  law  involved  and  to  place 
such  findings  and  conclusions  in  proper 
shape  to  present  to  the  court."  Fitch- 
burg Steam  Engine  Co.  v.  Potter,  211 
111.    138,    71    N.    E.    933. 

13.  Eoby  V.  Chicago  Title  &  Trust 
Co.,  194  111.  228,  62  N.  E.  544. 

14.  North  Ave.  Bldg.  &  Loan  Assn. 
V.   Huber,  187   El.   App.  42. 

16.  Chicago  City  Bank  &  Trust  Co. 
V.  Bremer,  189  111.  App.  258. 

16.  Fitchburg  Steam  Engine  Co.  v. 
Potter,  211  111.  183,  71  N.  E.  933. 


[a]  Fees  paid  to  a  referee  who  was 
disqualified  by  interest  cannot  be  re- 
covered in  an  independent  action.  Cur- 
tis V.  Dunkirk  Sav.  &  L.  Assn.,  163 
App.    Div.    469,    148    N.    Y.    Supp.   860. 

17.  Healy  v.  Protection  Mut.  Fire 
Ins.   Co.,   213   111.   99,  72  N.   E.   678. 

18.  Fitchburg  Steam  Engine  Co.  v. 
Potter,  211  111.  138,  71   N.  E.  933. 

19.  Van  Frank  v.  St.  Louis,  etc. 
R.  Co.,  88  Mo.  App.  508;  Termansen  v. 
Matthews,  49  App.  Div.  163,  63  N.  Y. 
Supp.    115. 

[a]  An  order  fixing  the  amount  of 
the  expenses  of  the  sale,  becomes  res 
judicata  of  that  fact.  Roller's  Admr. 
V.  Pitman's  Admr.,  98  Va.  613,  36  S.  E. 
987. 

[b]  Fees  for  specific  services  may 
be  fixed  in  advance.  Van  Frank  v. 
St.  Louis,  C.  G.  &  Ft.  S.  Ey.  Co.,  88  Mo. 
App.  508. 

[e]  The  propriety  of  the  expendi- 
tures made  can  be  determined  on  the 
hearing  of  the  return  of  sale  by  the 
officer.  Carter  r.  Builders'  Const.  Co., 
134  App.  Div.  553,  119  N.  Y.  Supp.  670. 

[d]  The  expense  of  foreclosing  sen- 
ior liens,  subject  to  which  the  prop- 
erty is  sold,  is  not  an  expense  of  the 
sale.  Termansen  v.  Matthews,  49  App. 
Div.   163,  63   N.  Y.   Supp.   115. 

[e]  Attonieys'  fees  incurred  by  the 
commissioner  appointed  to  sell  the 
property,  will  not  be  allowed.  Gay  v. 
Davis,  107  N.  C.  269,  12  S.  E.  194. 

20.  See  infra,  this  note. 

[a]  An  action  lies  by  the  officer  to 
recover  the  expenses,  but  a  summary 
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the  officer  may  require  sueh  party  to  advance  necessary  expenses," 
The  amount  of  the  fees  is  ordinarily  fixed  by  statute."  The  expenses 
of  a  former  sale  which  has  been  set  aside  will  be  allowed  out  of  the  pro- 
ceeds of  a  subsequent  sale,  unless  the  officer  conducting?  the  sale  has 
been  guilty  of  bad  faith. ^^  Attorney  fees  incurred  ])y  the  mortgagee 
in  resisting  an  application  to  have  the  sale  set  aside,  will  not  be  al- 
lowed.-* 

(E.)  On  Proceedings  for  Distribution  of  Surplus — The  costs  incurred 
on  proceedings  to  obtain  a  distribution  of  the  surplus  received  at  a 
foreclosure  sale  are  to  be  borne  acecrding  to  the  order  of  the  court 
entered  in  its  discretion;-=^  and  no  stipulation  or  agreement  between  the 
parties  is  binding  upon  it.^° 

(F.)  Attorney's  Fees. — •(!.)  In  General.  —Attorney's  fees  claimed  do 
not  constitute  the  cause  of  action  but,  like  costs,  are  a  mere  incident 
to  it."  The  right  of  the  plaintiff  to  an  allowance  for  attorney's  fees 
in  a  foreclosure  action  depends,  in  most  jurisdictions,  entirely  upon 
the  contract  of  the  parties;  in  the  absence  of  a  contract  authorizing  it, 
no  allowance  can  be  made.^^  In  some  states,  statutes  confer  the  right 
to  an  allowance  for  attorney's  fees  and  the  statute  is  the  limit  of  the 
power  of  the  court  to  make  an  award  f^  in  other  states,  they  are  ex- 
pressly prohibited.-^"^  A  demand  for  payment  of  the  debt  is  not  a  neces- 
sary condition  to  the  recovery  of  an  attorney's  fee,^^  though  it  is  some- 
times provided  by  statute  that  no  attorney's  fee  can  be  allowed  unless 
the  defendant  had  a  reasonable  opportunity  to  pay  the  debt  before  the 
action  was  instituted,^^  or  unless  notice  is  given  by  plaintiff  to  the 
mortgagor  of  his  intention  to  foreclose.^^ 


proceeding  "by  motion  cannot  be  re- 
sorted to.  Carter  v.  Builders'  Const. 
Co.,  130  App.  Div.  609,  115  N.  Y.  Supp, 
339. 

21.  Carter  v.  Builders'  Const.  Co., 
130  App.  Div.  609,  115  N.  Y.  Supp.  339. 

22.  Harburger  v.  St.  John's  Church, 
87  Misc.  227,  149  N.  Y.  Supp.  516. 

23.  Griffith  V.  Dale,  109  Md.  697, 
72   Atl.   471. 

24.  Griffith  f.  Dale,  109  Md.  697, 
72  Atl.  471;  Shaw  v.  Smith,  107  Md. 
523,   69   Atl.    116. 

25.  Cowen  v.  King,  54  App.  Div. 
531,  66  N.  Y.  Sapp.  621;  People's  Trust 
Co.  V.  Harman,  43  App.  Div.  348,  60 
N.  Y.  Supp.  178. 

26.  Cowen  r.  King,  54  App.  Dir.  331, 
66  N.  Y.  Supp.  621. 

27.  Thra.sher  v.  Moran,  146  Cal.  683, 
81    Pac.  32. 

28.  Ark. — Jefferson  r.  Edrington, 
53  Ark  545,  14  S.  W.  99,  903.  111. 
Henke  v.  Gunzenhauzer,  195  111.  130,  62 
N.  E.  896.  La.— Socha  v.  Renaldo,  26 
La.  Ann.  500. 

29.  Shrcvo  v.  Harvey,  74  N.  J.  Eq. 
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336,   70   Atl.   671;   Investors'   Svndicate 
V.  Pugh,  25  N.  D.  490,  142  N.  W.  919. 

[a]  In  an  action  to  declare  a  deed 
to  be  a  mortgage  and  for  an  account- 
ing and  in  which  the  defendant  admits 
that  the  deed  is  a  mortgage  and  asks 
to  have  the  amount  due  ascertained, 
no  attorneys'  fees  can  be  awarded.  Mc- 
Curdy  v.  Boring,  27  N.  D.  1,  146  N.  W. 
730. 

30.  See  Boatmen's  Bank  of  St.  Louis 
r.  Fritzlen,  221  Fed.  154,  137  C.  C.  A- 
54,   construing   the   law   of   Kansas. 

31.  Walter  r.  Dickson,  175  Pa.  204, 
34  Atl.  646.  And  see  Livermore  V. 
Ma.xwell,  87  Iowa  705,  55  N.  W.  37. 

32.  See   infra,   this  note. 

[a]  Where  the  mortgagor  elects  to 
declare  the  entire  debt  due  on  default 
in  payment  of  a  portion  thereof,  and 
has  given  no  notice  of  .such  election, 
he  is  not  entitled  to  recover  attorneys' 
fees.  Moore  v.  Crandall,  146  Iowa  25, 
124   N.  W.  812,  140  Am.  St.  Rep.  276. 

33.  Rvlco  V.  Bank  of  Statham,  7  Ga. 
App.  489,  67  S.   E.   383. 

[a]     The  right  to  attorneys'  fees  is 
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An  appellate  court  will  not  allow  attorney's  fees  in  the  first  in- 
stance.^* 

If  the  mortgagee  acts  as  his  own  attorney  fie  is  not  entitled  to  an 
allowance  for  such  services,  even  though  the  mortgage  contains  a  stipu- 
lation for  the  allowance  of  attorney's  fees,'''  nor  will  an  allowance  be 
made  to  a  firm  of  lawyers  of  which  the  mortgagee  is  a  member,-''*^  or  to 
a  partner  of  the  mortgagee  if  the  amount  allowed  is  to  be  shared  in 
by  the  firm,^^  or  where  the  plaintiff's  attorney  is  employed  on  a  regular 
salary.^*  A  proper  tender  of  the  amount  due  will  disentitle  plaintiff 
to  recover  attorney's  fees  stipulated  in  the  mortgage,^''  but  a  tender  to 
be  sufficient  must  include  an  offer  to  pay  attorney's  fees  authorized  by 
the  mortgage  and  which  have  become  due  and  payable  under  its  terms.*" 

Attorney's  fees  when  allowed  become  a  part  of  the  judgment,*^  but 
do  not  belong  to  the  mortgagee,  except  as  he  holds  them  in  trust  for  the 
attorney,  who  has  a  lien  upon  the  judgment  to  their  extent.*^  Ordinar- 
ily, after  having  been  allowed,  they  become  a  lien  upon  the  land,*^ 
though  in  some  states  they  do  not  constitute  a  lieu  on  the  land  unless 


not  rendered  absolute  merely  by  the 
giving  of  tlie  notice.  In  re  Weiland, 
197  Fed.  116. 

Si.  Fender  v.  Eobinson,  135  Cal.  26, 
66  Pac.  969. 

35.  Gantzer  v.  Schmeltz,  206  111.  560, 
69  N.  E.  584  (a  trustee  in  a  deed  of 
trust);  Gray  v.  Robertson,  174  111. 
242,  51  N.  E.  248;  Elgin  City  Banking 
Co.  V.  Hancock,  183  111.  App.  23;  Gaither 
V.  Tolson,  84  Md.  637,  36  Atl.  449. 

[a]  If  another  attorney  is  substi- 
tuted for  the  mortgagee,  the  value  of 
the  services  rendered  by  the  mortgagee 
up  to  the  date  of  substitution  are  to 
be  deducted  from  the  amount  allowed. 
Gantzer  v.  Schmeltz,  206  111.  560,  69 
N.   E.   584. 

[b]  If  the  attorneys  employed  are 
directors  of  a  corporation  which  is  the 
mortgagee,  no  allowance  will  be  made. 
Gale  V.  Carter,  154  111.  App.  478. 

36.  Collins  V.  Carey,  2  Beav.  128, 
48  Eng.  Reprint  1128. 

37.  Stein  v.  Kaun,  244  111,  32,  91  N. 
E.  77;  Touhy  v.  McCagg,  134  111.  App. 
56. 

[a]  It  will  not  be  presumed,  that 
the  services  rendered  were  for  the 
••partner's  individual  benefit.  Stein  v. 
kaun,  244  III.   32,  91   N.   E.  77. 

[b]  Where  complainant's  attorney 
•was  a  partner  of  complainant's  usee, 
attorneys'  fees  are  properly  allowed. 
Junk  V.   Zieske,  177  111.  App.  103. 

38.  Bank  of  Woodland  v.  Treadwell, 
55  Cal.  279.  And  see  McNamara  v. 
Oakland  Bldg,  &  L.  Assn.,  131  Cal.  336, 
63   Pac.  670. 


39.  Taylor  v.  King,  97  S.  C.  477,  81 
S.  E.  172;  Easton  v.  Littooy,  91  Wash. 
648,  158  Pac.  531. 

40.  Cal.— Cassinella  v.  Allen,  168 
Cal.  677,  144  Pac.  746.  111.— Uedel- 
hofen  V.  Mason,  201  111.  465,  66  N.  E. 
364.  Kan. — Life  Assn.  of  America  v. 
Dale,  17  Kan.  185.  Minn.— Mjones  v. 
Yellow  Medicine  Co.  Bank,  45  Minn. 
335,  47  N.  W.  1072.  Neb.— Hand  v. 
Phillips,  18  Neb.  593,  26  N.  W.  388, 
53  Am.  Rep.  824. 

ra[  Even  where  the  complaint  does 
not  ask  for  attorneys'  fees  the  tender 
must  include  them,  since  the  defendant 
not  being  in  default,  the  plaintiff  may 
amend  his  complaint  and  demand  them. 
Cassinella  v.  Allen,  168  Cal.  677.  144 
Pac.   746. 

41.  See  supra,  III,  C,  3,  t,  (III), 
(L),  (6). 

42.  Loofbourow  v.  Hicks,  24  Utah 
49,  66  Pac.  602,  55  L.  R.  A.  874;  Gray 
V.  Matthews,  17  Utah  312,  53  Pac.  976. 

fa]  Estoppel. — The  mortgagee  is 
estopped,  as  against  his  attorney  from 
asserting  that  the  amount  collected  in 
the  foreclosure  action  was  unreason- 
able. Thayer  v.  Harbican,  70  Wash. 
278,  126  Pac.  625. 

43.  N.  M. — Armijo  v.  Henry,  14  N. 
M.  181,  89  Pac.  305,  25  L.  R.  A.  (N. 
S.)  275.  Utah — Jensen  v.  Lichten- 
stein,  45  Utah  320,  145  Pac.  1036. 
Wash.— Matson  v.  Frank,  86  Wash.  669, 
151  Pac.  89. 

fa]  A  mechanic's  lien  for  labor 
and  materials  furnished  does  not  post- 
pone the  mortgage  lien  for  attorneys' 
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exprej;slv  made  a  charcje  upon  it  by  the  terms  of  the  mortgage,"  the 
morti^agee  beine  entitled  only  to  a  personal  judgment  for  them-^^ 

(20  "^VaUdiUj  of  Stipulatiox  in  Mortgage.  -  A  stipulation  in  a  mortgage 
for 'the  payment  of  an  attorney's  fee  in  the  event  of  a  foreclosure  of 
the  morts-age  is  valid  and  enforcea1)le/''^  and  fees  accruing  according  to 
the  stipuhUion  become  a  part  of  the  debt  for  which  the  mortgage  may 
be  foreclosed."'  The  stipulation  is  not  treated  as  a  mere  penalty .''^ 
The  fact  that  the  note  secured  does  not  contain  a  stipulation  for  at- 
torney's fees  is  immaterial."^  A  stipulation  only  contained  in  the  note 
secured  by  the  mortgage  is  also  valid  and  will  be  enforced  in  a  fore- 
closure action.5°    Usury  in  the  loan  does  not  defeat  the  right  to  a  rea- 


fees  on  the  theory  that  the  latter  arose 
after  the  labor  and  materials  were  fur- 
nisho.l  Cutler  i:  Keller,  88  Wash.  334, 
153  Pae.  15,  L.  R.  A.  1917E,  1116. 
Contra,  Garrett  v.  Adams  (Tenn.),  39 
S.  W.  730. 

44.  Luddy  v.  Pavkovich,  137  Cal. 
284,  70  Pae.  177;  Haensel  v.  Pacific 
States  S.  &  L.  &  B.  Co.,  135  Cal.  41, 
67  Pae.  38;  Klokke  v.  Escailler,  124 
Cal.  297,  56  Pae,  1113;  O'Neal  v.  Hart, 
llfi   Cal,    69,   47   Pae.   926. 

45.  Orange  Growers'  Bank  V.  Dun- 
can, 133  Cal.  254,  65  Pae.  469;  Cortel- 
vou  V.  Jones.  132  Cal.  131,  64  Pae.  119; 
klokke  V.  Escailler,  124  Cal.  297,  56 
Pae.  1113;  Russell  v.  Findley,  122  Cal. 
478,  55  Pae.  143;  Clemens  v.  Luce,  101 
Cal'.  432,  35  Pae.  1032;  Prescott  v. 
Grady,  91   Cal.  518,  27  Pae.  755. 

46.  U.  S. — British  &  American  Mtg. 
Co.  r.  Stuart,  210  Fed.  425,  126  C.  C. 
A.  157.  Ala. — Stephenson  r.  Allison, 
123  Ala.  439,  26  So.  290;  Munter  v. 
Linn,  61  Ala.  492.  Cal.— Ilotaling  v. 
Monteith,  128  Cal.  556,  61  Pae.  95. 
Idaho — Porter  v.  Title  Guaranty  &  Sur. 
Co.,  17  Idaho  364,  106  Pae.  299,  27  L. 
R.  A.  (N.  S.)  Ill;  Broadbent  v.  Brum- 
back,  2  Idaho  366,  16  Pae.  555.  lU. 
Healv  V.  Protection  Mut.  Fire  Ins- 
Co.,  213  111.  99,  72  N.  E.  678;  Fuller  v. 
Brown,  167  111.  293,  47  N.  E.  202; 
easier  v.  Byers,  129  111.  657,  22  N.  E. 
507;  Huber'r.  Brown,  148  111.  App.  399. 
la. — Guaranty  S.  &  L.  Assn.  v.  Ascher- 
man,  108  Iowa  150,  78  N.  W.  823.  La. 
Felder  f.  Leftwich,  123  La.  931,  49 
So.  645;  Zeigler  v.  His  Creditors,  49 
La.  Ann.  144,  21  So.  666.  Gruncwald 
V.  Commercial  Soap  S.  &  C.  Manufac- 
tory, 40  La.  Ann.  489,  21  So.  646.  Nev. 
Rickards  v.  Hutchinson,  18  Nev.  215, 
2  Pae.  52,  4  Pae.  702.  Tex.— Building 
&  L.  Assn  r.  GrilTin.  90  Tex.  480.  39 
S.  W.  656.     Wasli.— Matson  v.  Frank, 
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86  Wash.  669,  151  Pae.  89;  James  v. 
Brainard-Jackson  &  Co.,  64  Wash.  175, 
116  Pae.  633;  Exchange  Nat.  Bank  f. 
Wolverton,  11  Wash.  108,  39  Pae.  248. 
Wis. — Spengler  v.  Hahn,  95  Wis.  472, 
70  N.  W.  466. 

[a]  If  several  notes,  each  author- 
izing an  attorney's  fee,  are  secured 
and  foreclosed  in  a  single  action,  but 
one  attorney's  fee  can  be  allowed. 
Lewis  v.  Sutton,  21  Idaho  541,  122 
Pae.  911.  And  see  Eliason  V.  Sidle, 
61  Minn.  285,  63  N.  W.  730.  Contra, 
Robson  V.  Beasley,  118  La.  738,  43  So. 
391. 

[b]  Even  though  the  plaintiff  holds 
a  mortgage  only  as  assignee  for  its 
collection  he  is  entitled  to  recover  stip- 
ulated attorneys'  fees.  Anderson  v. 
Coolin,  28  Idaho  494,  155  Pae.  677. 

47.  Bailey  v.  Butler,  138  Ala.  153, 
35  So.  Ill;"  Merrimon  v.  Parkey,  136 
Tenn.  645,  191   S.  W.  327. 

48.  Ala. — ^Stephenson  v.  Allison,  123 
Ala.  439,  26  So.  290.  111.— Huber  v. 
Brown,  243  111.  274,  90  N.  E.  748. 
Okla.— Gourley  v.  Williams,  46  Okla. 
629,   149   Pae.  229. 

49.  Hellier  v.  Russell,  136  Cal.  143, 
CS  Pae.  581. 

50.  U.  S. — ^British  &  American  Mtg. 
Co.  V.  Worrill,  168  Fed.  120.  Ala. 
Skidmore  v.  Stewart,  75  So.  1.  Cal. 
Worth  V.  Worth,  155  Cal.  599,  102  Pae. 
663;  Peachy  v.  Witter,  131  Cal.  316, 
63  Pae.  468;  Mason  v.  Luce,  116  Cal. 
232,  48  Pae.  72,  only  a  personal  judg- 
ment for  them  can  be  rendered.  Tenn. 
Merrinion  v.  Parkey,  136  Tenn.  645, 
191  S.  W.  327.  Wash.— Matson  v. 
Frank,   86   Wash.   669,    151    Pae.   89. 

["a]  The  fact  that  the  mortgage 
provides  for  attorneys'  fees  in  the 
event  of  a  sale  under  a  power  does  not 
prevent  the  allowance  of  attorneys' 
fees  in  a  foreclosure  action  where  the 
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sonable  attorney's  fee.^^  So,  too,  a  valid  agreement  to  pay  attorney's 
fees  necessarily  incurred  in  any  collateral  litigation  in  which  the  mort- 
gagee may  be  a  party  by  reason  of  his  relation  to  the  property,  may  be 
made.-'^-  It  is  sometimes  held  that  an  attorney's  fee  will  not  be  al- 
lowed nnless  plaintiff  has  agreed  to  pay  his  counsel  a  stipulated  or 
reasonable  fee.^' 

(3.)  Construction  of  Stipulation  in  Mortgage.  —  If  the  agreement  for  the 
allowance  of  an  attorney's  fee  be  a  general  one,  it  will  authorize  the 
allowance  of  a  fee  no  matter  w^hat  procedure  be  adopted  for  the  col- 
lection of  the  debt.^*  If,  however,  it  is  declared  that  the  fee  may  be 
allowed  if  resort  be  had  to  a  particular  remedy,  it  will  not  be  allowed 
where  some  other  procedure  for  collecting  the  debt  was  adoptcd.^^  A 
provision  authorizing  an  attorney's  fee  to  a  trustee  under  a  trust  deed, 
does  not  justify  an  allowance  to  the  beneficiary  who  sues  because  of 
the  failure  of  the  trustee  to  act.^^ 

Provisions  Applicable  in  Case  of  Necessity —  If  a  mortgage  provides  for 
the  allowance  of  an  attorney  fee,  if  it  become  necessary  to  resort  to 
legal  proceedings  or  to  employ  an  attorney ,^^  or  to  a  specified  remedy,''^ 
no  fee  will  be  allowed  unless  the  specific  necessity  arises.^^  Attorney's 
fees  are  properly  and  necessarily  incurred  where  the  mortgage  fore- 
closed is  set  up  in  a  cross  bill  in  an  action  by  a  junior  mortgagee,  since 
relief  obtained  could  not  be  obtained  under  an  answer,^°  or  in  any*^^ 


note    authorizes    them.       Skidmore     v. 
Stewart   (Ala.),  75  So.  1. 

51.  Purvis  V.  Frink,  57  Fla.  519,  49 
So.  1023;  Skinner  v.  Southern  Home 
Bldg.  &  L.  Assn.,  46  Fla.  547,  35  So. 
67. 

52.  Huber  v.  Brown,  243  111.  274,  90 
N.  E.  748;  Henke  v.  Gunzenhauser,  195 
Ill.'lSO,  62  N.  E.  896. 

[a]  Defense  of  an  action  to  enforce 
a  mechanic's  lien,  and  the  institution 
of  proceedings  to  recover  possession  of 
the  property,  come  within  the  terms  of 
such  an  agreement.  Huber  v.  Brown, 
243   111.   274,   90   N.   E.    748. 

Expenses  incurred  in  collateral  liti- 
gation which  may  be  allowed  as  costs, 
see  supra,  III,  C,  3,  v,  (III),  (A). 

53.  Porter  v.  Title  Guaranty  &  Sur. 
Co.,  17  Idaho  364,  106  Pac.  299,  27 
L.  R.  A.  (N.  S.)  Ill;  McClure  v.  Little, 
15  Utah  379,  49  Pac.  298,  62  Am.  St. 
Rep.  938. 

54.  Hand  V.  Simpson,  99  111.  App. 
269,  an  attorney's  fees  authorized  in 
an  action  to  "collect"  a  note  may  be 
awarded  in  a  foreclosure  action. 

55.  U.  S. — Fowler  v.  Equitable  Tr. 
Co.,  141  U.  S.  384,  12  Sup.  Ct.  1,  35 
L.  ed.  786.  Ala.— O'Neal  v.  Lovett, 
73  So.  329;  Eslava  v.  New  York  Nat. 
Bldg,  &  L.  Assn.,  121  Ala.  480,  25  So. 


1013.     Dak.— Danforth    v.     Charles,    1 
Dak.  285,  46  N.  W.  576. 

56.  Kinney  r.  Columbia  Sav.  &  L. 
Assn.,  113  Fed.  359;  Clark  v.  Jones,  93 
Tenn.  639,  27  S.  W.  1009,  42  Am.  St. 
Rep.  931. 

57.  Succession  of  Foster,  51  La. 
Ann.   1670,   26   So.    568. 

58.  See  ijifra,   this  note. 

[a]  Where  a  power  of  sale  is  in- 
serted in  the  mortgage,  no  "necessity" 
for  resorting  to  a  foreclosure  suit  ex- 
ists under  ordinary  circumstances. 
American  Freehold  Land-Mtg.  Co.  v. 
McCall,  99  Ala.  200,  11  So.  288;  Bedell 
V.  New  England  Mtg.,  etc.  Co.,  91  Ala. 
325,  8  So.  494;  Clark  v.  Jones,  93  Tenn. 
639,  27  S.  W.  1009,  42  Am.  St.  Rep. 
931.  But  see  Wells  v.  American  Mort- 
gage  Co.,   109   Ala.   430,   20   So.    136. 

59.  National  Sav.  Fund  &  B.  Assn. 
V.    Waters,    141    Pa.    498,    21    Atl.    666. 

60.  lU.— Schaeppi  v.  Glade,  195  111. 
62,  62  N.  E.  874;  Town  v.  Alexander, 
185  111.  254,  56  N.  E.  1111;  Shaflfner 
v.^  Appleman,  170  111.  281,  48  N.  E. 
978.  Kan. — Lanoue  v.  McKinnon  & 
Co.,  19  Kan.  408.  Wash.— Gravelle  v. 
Canadian  &  American  Mtg.  &  Tr.  Co., 
42  Wash.  457,  85  Pac.  36. 

61.  Ala. — Speakman  v.  Oaks,  97 
Ala.  503,  11  So.  836.    S.  C— Knight  v. 
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action  by  the  mort j?a cror  against  the  mortgagee  in  which  foreclosure  of 
the  mortgage  is  decreed. 

(4.)  Necessary  Averments  in  the  Pleadings.  -  Attorneys' fees  will  not  be 
awarded  in  a  foreclosure  suit  unless  proper  averments  are  incorporated 
in  the  complaint  showing  that  they  are  authorized  by  the  mortgage,"*'' 
and  have  been  properly  incurred,^^  and  a  claim  for  them  is  specifically 
made  by  the  complaint.^*  If  an  allowance  can  be  made  under  the 
terms  of  the  mortgage  only  where  the  resort  to  foreclosure  proceedings 
was  necessary,  the  facts  showing  the  necessity  should  be  set  out.°^  An 
amendment  to  the  complaint  may  be  allowed  by  which  the  claim  ia 
made  for  the  first  time.^*^  By  some  courts,  an  averment  that  the  fee 
asked  for  is  contracted  to  be  paid  to  plaintiff's  attorney,  is  required.®^ 
It  is  unnecessary  to  allege  what  would  constitute  a  reasonable  fee,®' 
though  such  an  averment  is  not  an  unusual  one.^°  An  allegation  of  non- 
payment of  the  attorney's  fee  claimed  is  not  required/" 


Jackson,  36  S.  C.  10,  U  S.  E.  982. 
Tex. — Dakota  Bldg.  &  L.  Assn.  v.  Grif- 
fin,  90   Tex.   480,   39   S.   W.    656. 

62.  Goode  v.  Colorado  Inv.  L.  Co., 
1')  N.  M.  461,  117  Pac.  856.  Compare 
Orange  Growers'  Bank  V.  Duncan,  133 
Cal.  254,  65  Vac.  469. 

[a]  Where  the  complaint  contains 
no  allegations  as  to  attorneys'  fees 
but  the  note  set  forth  provides  for 
them  and  there  is  a  prayer  for  their 
allowance,  they  will  be  awarded.  Alex- 
ander V.  McDow,  108  Cal.  25,  41  Pac. 
24.  And  see  Damon  t\  Quinn,  143 
Cal.  75,  76  Pac.  818;  San  Luis  Obispo 
County  Bank  v.  Goldtree,  129  Cal.  160, 
61  Pac.  785;  Kern  Valley  Bank  v. 
Chester,   55   Cal.   40. 

[b]  A  direct  averment  of  the  em- 
ployment of  counsel  is  unnecessary,  as 
the  court  will  infer  that  fact  from  the 
records  of  the  case.  Avery  v.  Maude, 
312   Cal.   565,  44   Pac.   1020. 

[c]  An  affidavit  stating  that  no 
agreement  to  share  the  fees  with  any 
person  not  of  counsel  in  the  action  is 
required  to  be  filed  in  some  states.  Cook 
f.  Gilchrist,  82  Iowa  277,  48  N.  W. 
84. 

63.  Succession  of  Howell,  121  La. 
95.5,  46  So.  933. 

64.  Crowe  v.  Kenncdv,  127  111.  App. 
189. 

[a]  A  prayer  that  an  account  be 
taken  and  jilaintiff  allowed  the  amount 
found  due  him,  is  sufficient.  Dates  v. 
Winstanley,    53    Til.    App.    623. 

fb]  A  prayer  for  a  sale  of  the  prop- 
erty and  application  of  the  proceeds 
in  part,  to  the  payment  of  attorneys' 
fees,  is  sufficient.  Thrasher  v.  Moran, 
146  Cal.  6S:?,  SI    Pac.  32. 

Vol.  XIX 


65.  Wells  V.  American  Mortgage 
Co.,  109  Ala.  430,  20  So.  136;  Bedell  v. 
New  England  Mtg.  Sec.  Co.,  91  Ala. 
325,   8   So.   494. 

[a]  Where  a  power  of  sale  was 
given  by  the  mortgage,  a  necessity  for 
the  employment  of  an  attorney  to  con- 
duct foreclosure  proceedings  was  shown 
by  the  averment:  "that  it  is  neces- 
sary to  foreclose  this  mortgage  by  a 
bill  in  chancery,  because  complainant 
could  not  purchase  at  its  own  sale 
under  the  power  contained  in  the 
mortgage,  and  without  the  power  so 
to  do  the  property  would  not  bring 
its  full  value,  and  complainant  would 
lose  a  part  of  its  debt."  Wells  v. 
American  Mortgage  Co.,  109  Ala.  430, 
20    So.    136. 

66.  Bryan  v.  Bryan,  139  Ga.  51,  76 
S.  E.  563. 

[a]  An  amendment  in  regard  to 
the  amount  claimed  is  properly  allowed 
before  a  final  decree  is  rendered. 
American  Freehold  Land-Mtg.  Co,  V. 
Pollard,  132  Ala.   155,  32  So.  630. 

[b]  An  amendment  to  the  bill  strik- 
ing out  the  claim  for  attorney's  fee, 
will  be  treated  as  an  abandonment  of 
the  claim.  Eslava  v.  New  York  Bldg. 
&  L.  Assn.,  121   Ala.  480,  25  So.  1013. 

67.  Broadbent  r.  Brumback,  2  Idaho 
366,   16   Pac.   555. 

68.  Damon  r.  Quinn,  143  Cal.  75,  76 
Pac.  818;  McNamara  v.  Oakland  Bldg. 
&  L.  Assn.,  131  Cal.  336,  63  Pac.  670; 
Murray  V.  Chamberlain,  67  Minn.  12, 
69  N.  W.  474. 

69.  Klokke  r.  Escailler,  124  Cal. 
297,   56   Pac.   1113. 

70.  Damon  v.  Quinn,  143  Cal.  75,  76 
Pac.   818. 
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(5.)  Amount  of  Fee. —  (a.)  In  General.  —  While  the  value  of  Ihe  ruoi't- 
gaged  property  and  the  amonnt  involved  in  the  action  is  to  be  consid- 
ered in  determining  the  proper  allowance  to  be  made  for  an  attorney's 
fee/^  more  importance  is  to  be  given  to  the  intricacy  of  the  questions 
involved  and  the  skill  and  learning  required  of  the  attorney  in  handling 
the  action/"  The  amount  allowed  by  the  trial  court  will  not  be  altered 
on  appeal,  unless  error  is  clearly  established." 

(b.)  Services  To  Be  Paid  for.  —  P^or  all  services  necessarily  rendered 
in  the  foreclosure  proceeding  an  allowance  may  properly  be  made/* 
but  no  payment  will  be  authorized  for  services  which  were  not  neces- 
sary,"'' or  for  services  disconnected  with  the  foreclosure  proceedings/^ 

(c.)  Effect  of  Stipulation  in  Mortgage.  —  Ordinarily  the  amount  stipu- 
lated in  the  mortgage  will  be  fixed  by  the  court  as  a  proper  and  rea- 
Bonable  attorney 's  fee,"  without  proof  of  its  reasonableness,  in  the  first 


71.  Pelzer  v.  Kagsdale,  105  S.  C. 
201,  89  S.  E.  705. 

[a]  Ten  per  cent,  of  the  mortgage 
debt  has  been  held  to  be  a  reasonable 
fee.  Wright  v.  Seale,  106  S.  C.  261, 
91    S.   E.    291. 

72.  Pelzer  v.  Eagsdale,  105  S.  C. 
201,  89  S.  E.  705. 

[a]  "It  is  the  extent  of  the  re- 
Bponsibility  which  an  attorney  assumes 
by  reason  of  the  amount  involved  in 
foreclosure  proceedings  which  he  is 
conducting  that  is  to  be  taken  into 
consideration,  together  with  his  actual 
services  in  the  foreclosure  proceedings, 
for  the  purpose  of  fixing  his  compen- 
Bation. "  Patten  v.  Pepper  Hotel  Co., 
153   Cal.   460,  96  Pac.   296. 

73.  Ala. — ^Pollard  v.  American  Free- 
hold Land-Mtg.  Co.,  139  Ala.  183,  35 
So.  767.  Cal.— Craw  v.  Craig,  168  Cal. 
351,  143  Pac.  604;  Patten  v.  Pepper 
Hotel  Co.,  153  Cal.  460,  96  Pac.  296. 
Idaho. — Jones  v.  Stoddart,  8  Idaho  210, 
67  Pac.  650.  lU.-^Rohrhof  V.  Schmidt, 
218  111.  585,  75  N.  E.  1062;  Cohn  v. 
Northwestern  Mut.  Life  Ins.  Co.,  185 
111.  340,  57  N.  E.  38;  Lauterjung  v. 
Chicago  Title  &  Trust  Co.,  156  111.  App. 
621.  Md. — Terminal  Freezing  &  Heat- 
ing Co.  V.  Whitelock,  120  Md.  408,  87 
Atl.  820.  Pa.— Jarvis  r.  Stoflfal,  54  Pa. 
Super.  362.  Wash.— Fidelity  &  Deposit 
Co.  V.  Oliver,  57  Wash.  31,  106  Pac. 
483. 

74.  See  infra,  this  note. 

[a]  Services  necessitated  by  the 
actions  of  codefendants  may  be  con- 
sidered although  the  mortgagor  did 
not  contest  the  foreclosure.  Peacock, 
Hunt  &  West  Co.  v.  Thaggard,  128  Fed. 
1005. 


For  services  in  resisting  the  setting 
aside  of  the  sale,  see  supra,  III,  C,  3 
V,    (III).    (D). 

75.  Steckel  v.  Standley,  107  Iowa 
694,  77  N.  W.  489,  services  in  an  un- 
successful attempt  to  secure  the  ex- 
tension  of   the   mortgage. 

[a]  Services  properly  to  be  per- 
formed by  an  officer  of  the  court  can- 
not be  the  basis  of  a  fee.  Gay  v. 
Davis,   107   N.   C.   269,   12   S.   E.   194. 

[b]  Services  in  resisting  redemp- 
tion are  not  to  be  allowed  for,  except 
in  so  far  as  they  may  have  been  neces- 
sary to  collect  the  sum  really  due  on 
the  mortgage.  American  Freeheld  Land- 
Mtg.  Co.  V.  Pollard,  132  Ala.  155.  32 
So.  630. 

76.  See   infra,   this  note. 

[a]  Services  in  obtaining  a  refor- 
mation of  the  mortgage  in  connection 
with  its  foreclosure,  cannot  be  made 
the  basis  of  an  award.  Utah  Imple- 
ment-Vehicle Co.  V.  Bowman,  209  Fed. 
942. 

77.  Ala. — Langley  v.  Andrews,  142 
Ala.  665,  38  So.  238;  Stephenson  v. 
Allison,  123  Ala.  439,  26  So.  290.  Fla. 
Carhart  v.  Allen,  56  Fla.  763,  48  So. 
47.  Idaho.— Jones  v.  Stoddart,  8  Idaho 
210,  67  Pac.  650.  111.— Baker  v.  Jacob- 
son,  183  111.  171,  55  N.  E.  724;  Baker 
V.  Aalberg,  183  111.  258,  55  N.  E.  672; 
Thornton  v.  Commonwealth  Loan  & 
Bldg.  Assn.,  181  111.  456,  54  N.  E. 
1037;  Junk  v.  Zieske,  177  111.  App. 
103.  Okla.— Goiirley  v.  Williams,  46 
Okla.  629,  149  Pac.  229.  S.  C— Mathe- 
son  V.  Eogers,  84  S.  C.  458,  65  S.  E. 
1054,  67  S.  E.  476.  Wis.— Gibson  v. 
Southwestern  Land  Co.,  89  Wis.  49,  61 
N.  W.  282. 
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iiisiaiK'o.""  though  the  court  is  not  bound  to  award  the  stipulati-d 
aim»unt/»  If  the  amount  stipulated  appear  to  be  a  cloak  for  usury,''*' 
or  seems  excessive,"  a  less  amount  should  be  awarded.  Even  though 
the  amount  stipulated  in  the  note  and  mortgage  is  less  than  would  be 
allowed  as  a  reasonable  fee,  the  court  is  nevertheless  bound  to  allow 
not  more  than  the  amount  so  stipulated.^^  Where  the  stipulation  is 
that  a  "reasonable"  fee  may  be  allowed,  proof  of  what  eonstitut.'S  a 
reasonable  fee  nuist  be  made,''^  and  care  should  be  taken  not  to  allow 
an  excessive  amount.**  If  the  amounts  specified  in  the  note  and  in 
the  mortgage  vary,  that  stated  in  the  note,  which  is  the  primary 
obligation,  controfs,"^  but  if  the  note  authorizes  the  allowance  of  a 
"reasonable"  fee,  while  the  mortgage  names  a  specific  amount,  no 


78.  Cal.— Hellier  v.  Russell,  136  Cal. 
143,  68  rac.  581;  McNamara  v.  Oak- 
land BldR.  &  L.  Assn.,  131  Cal.  336, 
63  Pac  670;  Security  Loan  &  Tr.  Co. 
r  Mattcrn,  131  Cal.  326,  63  Pac.  482; 
IIotalinK  r.  Montcith,  128  Cal.  556,  61 
Pac.  95.  Fla.— Oarhart  r.  Allen,  56 
Fla.  763,  48  So.  47.  Dl.— Dorn  v. 
Ko89,  177  111.  225,  52  N.  E.  321. 

Contra.  Idaho.  —  Porter  v.  Title 
Guaranty  &  Sur.  Co.,  17  Idaho  364,  106 
Pac.  299,  27  L.  R.  A.  (N.  S.)  111. 
Ore. — Waymire  v.  Shipley,  52  Ore.  464, 
97  Pac.  807.  Utah. — Jensen  v.  Lich- 
tcnstcin,   45   Utah    320,   145   Pac.    1036. 

|n]  Consent  of  attorney  for  the  de- 
fendant tliat  the  amount  stipulated  be 
allowed,  dispenses  with  the  necessity  of 
proving  the  reasonableness  of  the  sum. 
Murray  r.  Chamberlain,  67  Minn.  12,  69 
N.   W."  474. 

fb]  Where  the  answer  denies  the 
averments  of  the  complaint,  proof 
must  Ijc  made  of  the  reasonableness  of 
the  fee.  Guernsey  v.  Marks,  55  Ore. 
323,   106  Pac.   334. 

79.  Cal.— Edwards  v.  Grand,  121 
Cal.  254,  53  Pac.  796.  Nev.— McLane 
r.  Abrama,  2  Nev.  199.  Utah.— Kurtz 
r.  Ojfdcn  Canvon  Sanitarium  Co.,  37 
T'tah  313,  lOs'Pac.   14. 

Comparr  Vermont  L.  &  T.  Co.  T. 
Greer,    19    Wash.    611,   53    Pac.   1103. 

80.  Stephenson  r.  Allison,  123  Ala. 
439,  26  So.  290,  if  the  pleadings  make 
the  point. 

81.  Fla.— Purvis  r.  Frink,  57  Fla. 
519,  49  So.  1023.  Pa.— Warwick  Iron 
Co.  V.  Morton,  148  Pa.  72,  23  Atl.  1065; 
Robinson  r.  Loomis,  51  Pa.  78;  Jarvis 
r.  Stoffal,  54  Pa.  Super.  362;  Strenc's 
Case,  22  Pa.  Co.  Ct.  570.  8.  C— Mathe- 
son  V.  Rogers,  84  S.  C.  458,  65  S.  E. 
1054,  67  S.  E.  476.  See  Gibson  V. 
Bethea,  95  S.  C.  343,  78  S.  E.  1025. 
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82.  Cal.— Worth  r.  Worth,  155  Cal. 
599,  102  Pac.  663;  Hotaling  r.  Mon- 
teith,  128  Cal.  556,  61  Pac.  95;  Hew- 
itt V.  Dean,  91  Cal.  5,  27  Pac.  423; 
Monroe  v.  Fohl,  72  Cal.  568,  14  Pac. 
514.  Idaho. — Lewis  v.  Sutton,  21 
Idaho  541,  122  Pac.  911.  111.— Henke 
r.  Gunzenhauser,  195  111.  130,  62  N.  E. 
896.  Wis.— Killops  v.  Stephens,  73 
Wis.  Ill,  40  X.  W.  652  (a  remission  of 
the  excess  will  cure  the  error) ;  Pal- 
meter  V.  Carev,  63  Wis.  426,  21  N.  W. 
793,   23   N.   W.   586. 

[a]  "The  reason  for  requiring  proof 
to  show  that  the  fee  is  reasonable  is 
to  prevent  the  collection  of  an  un- 
reasonable or  extortionate  fee,  and  does 
not  mean  that  if  the  stipulated  fee 
is  lower  than  should  reasonably  be 
charged  for  such  services,  the  court 
will  increase  such  fee  to  a  reasonable 
sum."  Lewis  v.  Sutton,  21  Idaho  541, 
122  Pac.  911. 

83.  Kellogg  V.  Singer  Mfg.  Co.,  35 
Fla.  99,  17  So.  68;  Taylor  v.  Brown,  32 
Fla.  334,  13  So.  957;  Stone  r.  Billings, 
167  111.  170,  47  N.  E.  372. 

fa]  If  a  specified  amount  be  alleged 
to  be  a  "reasonable"  fee  and  the  an- 
swer asserts  that  a  less  amount  would 
constitute  a  reasonable  fee,  the  court, 
in  the  absence  of  any  evidence,  can 
allow  the  amount  stated  in  the  answer. 
Dexter,  Ilorton  &  Co.  r.  Long,  2  Wash. 
435,  27  Pac.  271,  26  Am.  St.  Ren.  867. 

84.  Stone  r.  Billings,  167  111.  170, 
47  N.  E.  372;  Duncanson  r.  Chicago 
Title  &  Trust  Co.,  188  111.  App.  551; 
Weigell  r.  Gregg,  161  Wis.  413,  154 
N.  W.  645,  L.  R.  A.  1916B,  856. 

85.  Hamlin  r.  Rogers,  79  Ga.  581,  5 
S.  E.  125;  Montague  r.  Stelts,  37  S.  C. 
200,  15  S.  E.  968,  34  Am.  St.  Rep. 
736. 
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greater  amount  than  that  specified  in  the  mortgage  can  be  allowed,'"' 
and  if  the  note  authorizes  the  allowance  of  a  fixed  sum,  and  the  mort- 
gage allows  a  "reasonable"  sum,  the  amount  specified  in  the  note  con- 
trols.^^ 

Where  the  mortgage  provides  for  the  allowance  of  a  specified  per- 
centage as  an  attorney's  fee,  the  percentage  must  be  based  on  the 
particular  items  mentioned  and  no  others  can  be  included.^'' 

If  the  rate  of  percentage  authorized  for  an  attorney's  fee  is  left 
blank,  a  reasonable  fee  may  be  allowed.^^ 

(d.)  Method  of  Determination.  —The  determination  of  the  amount  to 
be  allowed  as  an  attorney  fee  is  a  matter  for  the  court  to  pass  upon, 
when  the  issue  is  properly  presented  by  the  pleadings,^"  though  in  some 
jurisdictions  the  referee  determines  the  proper  allowance,  in  the  first 
instance,^^  subject  to  review  by  the  court  or  chancellor.^-  Proof  of  the 
value  of  the  services  rendered  may  properly  be  taken  as  a  part  of  plain- 
tiff's case  in  chief,  although  some  of  the  services  are  to  be  rendered 
thereafter."  Special  proof  of  the  actual  rendition  of  tjhe  ordinary 
services  rendered  in  a  foreclosure  action  is  not  required,  as  it  \n\\  be 
presumed  from  the  appearance  of  the  attorneys  in  the  case.^*  All  the 
papers  in  the  cause  may  be  considered  in  determining  the  extent,  char- 
acter and  value  of  the  services  performed,^^  and  the  expert  testimony 
of  competent  attorneys  may  also  be  taken  f*^  the  testimony  of  business 
men  with  the  requisite  knowledge  and  experience,  may  also  be  re- 
ceived.^' The  court  should,  however,  exercise  its  own  judgment  in  the 
matter  and  not  be  wholly  governed''^  by  the  opinion  of  attorneys  as 


86.  Lewis  v.  Sutton,  21  Idaho  541, 
122  Pac.  911. 

87.  Millsaps  v.  Chapman,  76  Miss. 
942,   26   So.   369,   71   Am.   St.   Rep.   547. 

[a]  The  amount  specified  in  the 
note,  which  is  allowed  by  the  court,  is 
some  evidence  that  it  was  a  ' '  reason- 
able" fee,  as  allowed  by  the  mortgage. 
Merrell  v.  Ridgely,  62  Fla.  546,  57  So. 
S52. 

88.  Buszin  v.  Martinowicz,  178  111. 
App.   519. 

89.  Bonestell  v.  Bowie,  128  Cal.  511, 
61  Pac.   78. 

90.  See  supra,  III,  C,  3,  v,  (F), 
(4). 

91.  Pollard  v.  American  Freehold 
Land  Mtg.  Co.,  139  Ala.  183,  35  So. 
767. 

92.  Pollard  v.  American  Freehold 
Land  Mtg.  Co.,  139  Ala.  183,  25  So. 
767. 

93.  Unity  Co.  v.  Tquitable  Trust 
Co.,   204   111.   595,   68   N.   E.   654. 

94.  Stephenson  v.  Allison,  123  Ala. 
439,  26   So.   290. 

95.  Pollard  v.  American  Freehold 
Land  Mtg.  Co.,  139  Ala.  183,  35  So. 
767;    Greenwood   L.    &    Guar.   Assn.   v. 


Williams,  71  S.  C.  421,  51  S.  E.  272. 

96.  Ala. — Pollard  v.  American  Free- 
hold Land  Mtg.  Co.,  139  Ala.  183,  35 
So.  767.  Colo. — ^Borcherdt  v.  Favor,  16 
Colo.  App.  406,  66  Pac.  251.  III. 
Nathan  v.  Brand,  167  III.  607,  47  N.  E. 
771.  Utah. — Jensen  v.  Lichtenstein,  45 
Utah  320,  145  Pac.  1036;  Kurtz  v.  Og- 
den  Canyon  Sanitarium  Co.,  37  Utah 
S13,   108  Pac.   14. 

[a]  Testimony  that  "from  $5,000 
to  $10,000"  was  the  usual  and  a  reason- 
able charge  states  too  wide  a  differ- 
ence to  be  of  any  great  value.  Stone 
V.  Billings,   167  111.   170,  47   N.   E.   372. 

97.  Pelzer  v.  Ragsdale,  105  S.  C. 
201,  89  S.  E.  705.  See  13  Ency.  of 
Ev.  577,  580. 

[a]  "Any  business  man,  in  what- 
ever walk  of  life,  who  has  had  ex- 
perience in  paying  fees  for  himself  or 
representative  for  others,  has  the  right 
to  give  his  evidence  as  to  what  is  a 
reasonable  and  proper  fee."  Pelzer  v. 
Ragsdale,   105  S.   C.   201,  89  S.   E.   705. 

98.  Healy  v.  Protection  Mut.  Fire 
Ins.  Co.,  213  111.  99,  72  N.  E.  678; 
Goodwillie  v.  Millimann,  56  111.  523, 
528. 
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to  tlio  valno  of  the  services.  Errors  in  the  proceedings  may  be  reached 
by  a  motion  to  retax  costs.®^ 

D.  Enforcement  of  Personal  Liability.  —  1.  In  General.  —  The 
personal  liability  of  any  person  on  the  delit  secured  may  bi'  enforced,  in 
most  jurisdictions,  by  an  action  brought  for  that  purpose,  either  before, 
after,  or  concurrently  with  the  action  for  a  foreclosure  of  the  mort- 
gage security.*  ]\Ion'ver  if  a  judgment  of  foreclosure  has  been  rendered 
and  sufTi'-icnt  money  is  not  obtained  at  the  foreclosure  sale  to  ?ati>^ry  the 
amount  of  the  jiuigment  and  expenses,  the  personal  liability  of  any 
person  who  has  assumed  such  liability  remains  to  the  extent  of  the 
deficiency  resulting,^  unless  the  debt  is  barred  by  the  statute  of  limita- 
tions,^ and  in  the  case  of  a  strict  foreclosure,  personal  liability  continues 
to  exist  to  the  extent  that  the  value  op  mortgaged  premises  falls  below 
the  amount  of  the  mortgage  debt.*  This  liability  may  in  most  jurisdic- 
tions, be  enforced  ])y  the  entry  of  a  deficiency  judgment  in  the  fore- 
closure action,'"'  or  by  a  separate  ar^tion  to  collect  such  deficiency." 

2.  Entry  of  Deficiency  Judgment.  —  a.  //;  General.  —  A  court  of 
equity,  in  the  absence  of  statutory  authority,  has  no  power  to  decree 
the  payment  of  the  balance  remaining  due  on  the  mortgage  debt  after 
applying  thereto  the  proceeds  of  the  sale  of  the  property  mortgaged,^ 
unless  the  debt  without  the  mortgage  is  of  such  a  character  that  a  court 
of  equity  Avould  have  jurisdiction  over  it.^  But  statutes  or  rules  of 
court  have  now  very  generally  conferred  upon  the  chancery  court 
jurisdiction  to  render  deficiency  judgments  in  a  foreclosure  action, 
when  the  proceeds  of  the  sale  are  insulficient  to  satisfy  the  judgment." 


997  RoRcrs  r.  Cranrlall,  143  Iowa 
249,  121  N    W.  1092. 

1.  Sec  supra,  III,  C,  3,  d,  (III); 
infra.  III,  D,  3. 

2.  Flint  r.  Winter  Harbor  Land  Co., 
89  Me.  420,  36  Atl.  634;  German  Sav. 
Bank  r.  Brodsky,  39  Misc.  100,  78  N.  Y. 
Supp.  910. 

3.  Mich. — Baent  v.  Kennieutt,  57 
Mich.  26S,  23  N.  W.  808.  Neb.— Cady 
r.  Usher,  71  Neb.  236,  98  N.  W.  651. 
Wis.— Dueckcr  r.  Goercs,  104  Wis.  29, 
80  N.  W.  91  ;  Phelan  r.  Fitzpatrick,  84 
Wis.   240,   54   N.    W.  614. 

4.  Marston   r.  Marston,  45  Me.  412. 

5.  Sec  infra,  III  D,  2. 

6.  See   infra,   III,   D,   3. 

7.  Fla.— Webber  r.  Blanc,  30  Fla. 
224,  22  So.  655.  HI.— Cotes  r.  Ben- 
nett, 183  111.  82,  55  N.  E.  661.  Mich. 
Johnson  r.  Shepard,  ?>7)  Mich.  115. 
Miss.— Cobb  r.  Duke,  36  Miss.  60,  72 
Am.  Dec.  157.  N.  Y.— Rutherford  Real- 
ty Co.  r.  Cook,  198  N.  Y.  29,  90  N.  Y.. 
1112;  Dunklev  r.  Van  Buren,  3  Johns. 
Ch.  330. 

fa]  This  principle  constituted  an 
exception  "to  the  peneral  rule,  that 
where   a  i'o\irt   of  equity   obtains  juris- 
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diction  of  an  action  it  will  retain  it 
and  administer  full  relief,  both  Ictjal 
and  equitable,  so  far  as  it  pertains  to 
the  same  transaction  or  the  same  sub- 
ject-matter." Frank  r.  Davis,  135  N. 
Y.  275,  31  N.  E.  1100,  17  L.  R.  A. 
?06. 

fb]  A  statute  prohibiting  entry  of 
a  deficiency  judgment  is  valid.  TdGfi-y 
r.  Atcheson,  42  N.  ,1.  Eq.  1S2,  C  Atl. 
885. 

8.  Webber  r.  Blanc,  39  Fla.  224,  22 
So.  655;  Crutchfield  v.  Coke,  6  J.  J. 
Marsh.    (Ky.)    89. 

9.  Ala. — Hastings  v.  Alabama  State 
Land  Co.,  124  Ala.  608,  26  So.  881. 
Cal.— O'Neal  r.  Hart,  116  Cal.  69,  47 
Pac.  926.  Fla.— Webber  r.  Blanc,  39 
Fla.  224,  22  So.  655.  Ga.— Block  r. 
Allen,  99  Ga.  417,  27  S.  E.  733.  HI. 
Strause  v.  Dutch,  250  111.  326,  95  N.  E. 
286,  35  L.  R.  A.  (N.  S.)  413;  Bouton 
r.  Cameron,  205  111.  50,  68  N.  E.  800; 
Kirbv  r.  Runals,  140  111.  289,  29  N.  FJ. 
697;  Wclflev  r.  Babb,  181  111.  App.  .54; 
Townsend  r.  Wilson,  155  111.  App.  303; 
Phelan  r.  lona  Sav.  Bank,  48  111.  App, 
171.  Mich. — Field  v.  Saginaw  Circuit 
Judge,    124    Mich.    68,   82    N.    W.    798; 
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The  provisions  of  the  statute  or  rule  measure  the  rights  of  the  plain- 
tiff to  a  personal  judgment.^"  A  personal  judgment  may  also  be 
rendered,  in  some  states,,  where  a  decree  of  foreclosure  cannot  for  some 
reason,  be  granted.^^ 

A  second  mortgagee  to  whom  a  foreclosure  is  awarded,  is  entitled  to 
a  deficiency  judgment  although  the  proceeds  of  the  mortgage  sale  were 
insuificient  for  any  payment  to  be  made  on  the  second  mortgage.^^  A 
deficiency  judgment  may  be  entered  where  an  absolute  deed  is  declared 
to  be  a  mortgage,^^  and  a  trustee  may  obtain  a  deficiency  judgment  in 
behalf  of  all  the  bondholders  or  beneficiaries  he  represents,^*  unless  his 
powers  are  expressly  limited  by  the  terms  of  the  mortgage,  to  its  fore- 


Johnson  r.  Shepard,  35  Mich.  115,  122. 
Minn.— Grant  v.  Winona  &  S.  W,  Ry, 
Co.,  85  Minn.  422,  89  N.  W.  60,  apply- 
ing the  rules  of  the  federal  circuit 
court.  Miss. — Weir  i'.  Field,  67  Miss. 
292,  7  So.  335.  Neb.— Eastern  Banking 
Co.  V.  Bobbins,  97  Neb.  318,  149  N.  W. 
7V9.  But  see  Burrows  v.  Vanderbergh, 
69  Neb.  43,  95  N.  W.  57,  applying  the 
act  of  1897.  N.  J.— Stoddard  v.  Van 
Bussum,  57  N.  J.  Eq.  34,  40  Atl.  29. 
K  y.— Frank  v.  Davis,  135  N.  Y,  275, 
31  N.  E.  1100,  17  L.  R.  A.  306.  Ohio. 
Southward  v.  Jamison,  66  Ohio 
St.  290,  64  N.  E.  135.  See  Gid- 
dings  V.  Barney,  31  Ohio  St.  SO.  Tex. 
Delespine  r.  Campbell,  52  Tex.  4.  Va. 
Tatum  r.  Ballard,  94  Va.  370,  26  S.  E. 
871.  Wash.— Shumwav  v.  Orchard,  12 
Wash.  104,  40  Pae.  634.  Wis.— Home- 
stead Land  Co.  t'.  Saveland,  139  Wis. 
663,  121  N.  W.  892;  Wisconsin  Nat. 
L.   &  B.   Assn.   V.  Pride,   136   Wis.   102, 

116  N.    W.    637;    Fanning    v.    Murphy, 

117  Wis.  408,  94  N.  W.  335;  Palmeter 
V.  Carey,  63  Wis.  426,  21  N.  W.  793, 
23  N,  W.  586. 

[a]  Such  a  rule  of  court  is  ralid 
as  against  the  objection  that  it  gives 
courts  of  equity  jurisdiction  over  com- 
mon law  actions  and  thereby  deprives 
a  party  of  his  right  to  a  jury  trial. 
Grant  v.  Winona  &  S.  W.  Ry,  Co.,  85 
Minn.  422,  89  N.  W.  60. 

[b]  A  statute  (1)  abrogating  the 
right  to  obtain  a  deficiency  judgment 
does  not  apply  to  existing  mortgages 
(Burrows  v.  V^anderbergh,  69  Neb.  43, 
95  N.  W.  57),  (2)  or  to  mortgages  for 
the  foreclosure  of  which  actions  were 
pending  at  the  time  of  its  enactment. 
Patrick  v.  National  Bank  of  Commerce, 
63  Neb.  200,  88  N.  W.  183;  Hanscom 
V.  Meyer,  61  Neb.  798,  86  N.  W.  381; 
Thompson  v.  West,  59  Neb.  677,  82  N. 
W.   13,  49  L.  R.  A.   337. 


[c]  Unless  a  deficiency  judgment  is 
prohibited  by  the  contract  of  the  par- 
ties, one  may  be  rendered  although 
not  affirmatively  provided  for  by  their 
contract.  Sappington  v.  Owens,  92 
Wash,  632,  159  Pac.  785. 

[d]  Where  a  portion  of  the  mort- 
gaged premises  have  been  omitted  from 
the  order  of  sale,  there  can  be  no  de- 
ficiency judgment.  Ukiah  Bank  v. 
Reed,  131  Cal.  597,  63  Pac.  921. 

[e]  That  th©  court  finds  that  the 
value  of  the  property  is  sufficient  to 
meet  all  claims  under  the  mortgage 
does  not  prevent  it  from  ordering  a 
deficiency  judgment.  Mahoney  v. 
Kurth,  163    Wis.   56,   157   N.   W.   539. 

10.  Shelden  v.  Erskine,  78  Mich. 
627,  44  N.   W,  146, 

11.  Idaho. — .Jaeckel  v.  Pease,  6  Idaho 
131,  53  Pac.  399.  Minn.— Louisville 
Banking  Co.  v.  Blake,  70  Minn.  252,  73 
N.  W.  155,  where  the  lien  of  the 
mortgage  had  been  extinguished  by 
foreclosure  of  a  prior  mortgage.  Tex. 
Weatherby   v.  Townes,  42  Tex.  83. 

Contra. — 111. — Bouton  v.  Cameron,  205 
111.  50,  68  N.  E.  800.  N.  Y.- Dudley 
V.  Congregation  Third  Order  St.  Fran- 
cis, 138  N.  Y.  451,  34  N.  E.  281,  where 
the  plaintiff  had  failed  to  establish  the 
validity  of  the  mortgage.  Ore. — 'Denny 
V.  McCown,  34  Ore.  47,  54  Pac.  952. 

[a]  Where  the  equities  of  the  bill 
have  wholly  failed,  no  personal  judg- 
ment will  be  rendered.  Cumberland 
B.  &  L.  Assn.  V.  Sparks,  106  Fed.  101. 

12.  Eastern  Banking  Co.  v,  Robbins, 
97  Neb.  318,  149  N.  W.  779;  Tiehen  v. 
Cornell,   97    Neb.    615,   151    N.   W.    149. 

13.  County  Bank  of  San  Luis  Obispo 
V.  Goldtree,  129  Cal.  160,  61  Pac.  785; 
Dickey  v.  Goertner,  146  N.  Y.  Supp. 
264. 

14.  Grant  v.  Winona  &  S.  W.  Ry. 
Co.,  85  Minn.  422,  89  N.   W.  60. 
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closure.^'  In  one  state,  at  least,  a  deficiency  judgment  will  not  be 
entered  upon  a  purchase  money  mortsrasre.i^  Under  some  statutes,  no 
right  to  a  personal  judprment  exists  where  the  mort^aeje  contains  no 
covenant  of  payment'and  wliere  no  written  instrument  for  the  payment 
of  money  is  secured  by  the  morts;acre,"  or  where  there  are  several 
plaintiffs  who  hold  the  mortgagre  jointly  but  have  no  general  right  to 
any  of  the  debts  secured.^^  A  court  having  general  jurisdiction  to 
foreclose  mortgages  can  enter  a  deficiency  judgment  for  any  amount 
thouirh  its  ordinary  jurisdiction  is  limited  to  a  specified  sum  in  con- 
troversy.^" If  the  mortgaged  premises  lie  in  two  states,  a  judgment  for 
a  deficiency  may  be  had  upon  a  foreclosure  and  sale  of  the  land  in  the 
Btate  in  which  the  court  is  sitting.^" 

b.  Foundation  for  the  Judgment.  — As  m  the  case  of  all  other 
actions  in  which  a  personal  judgment  is  sought,  jurisdiction  to  award 
the  relief  depends  upon  the  acquirement  of  jurisdiction  over  the  per- 
son of  the  defendant.  Under  this  principle  a  personal  judgment  can- 
not be  rendered  against  a  nonresident  defendant  who  was  merely 
served  with  process  by  publication  of  the  sumraons.^i  rpj^g  ^^^^g  show- 
ing the  personal  liability  of  the  defendant  must  be  set  forth  in  the 
complaint ;"  if  a  purchaser  of  the  mortgaged  premises  is  sought  to  be 
held  personally  liable,  his  assumption  of  the  mortgage  debt  must  be 
alleged.-^  Where  the  practice  is  to  require  an  appraisal  of  mortgaged 
property  prior  to  its  sale,  the  mortgagee  must  also  allege  the  existence 
and  amount  of  prior  encumbrances  by  reason  of  which  the  security  of 


15.  Welsh  r.  First  Div.  St.  P.  &  P. 
E.  Co.,  25   Minn.   .S14. 

16.  Smith  f.  Willis,  84  Ore.  270,  163 
Pac.  810;  Wright  v.  Wimberly,  79  Ore. 

626,  156  Pac.  257. 

17.  Sheldon     v.    Erskine,    78     Mich. 

627,  44  X.  W.  146. 

18.  Shcldcn  v.  Erskine,  78  Mich.  627, 
44  N.  W.   146. 

19.  Hawley  v.  Whalen,  64  Hun  550, 
19  N.  Y.  Supp.  521,  46  N.  Y.  St.  512. 
And  see  17  Standard  Proc.  888. 

20.  Clark  v.  Simmons,  55  Hun  175, 
8  N.  Y.  Supp.  74,  28  N.  Y.  St.  7^8. 

21.  Cal.— Latta  v.  Tutton,  122   Cal. 

279,  54  Pac.  844,  66  Am.  St.  Rep.  30. 
ni.— Strause  r.  Dutch,  250  111.  326,  95 
N.  E.  286,  35  L.  R.  A.  (N.  S.)  413. 
la. — Scovil  V.  Fisher,  77  Iowa  97,  41 
N.  W.  583.  Kan. — Beocher  v.  Ireland, 
46  Kan.  97,  26  Pac.  448.  La.— Rogers 
1.  Rinvnn,  124  La.  95,  49  So.  991. 
N.  Y.— Sc'hwingcr  v.  Hickok,  53  N.  Y. 

280.  Tex. — Greonwav  v.  Do  Young,  34 
Tex.  Civ.  App.  r)8:^,  70  R.  W.  603. 

fn]  A  defendant  not  served  with 
process  may,  after  iudgment  and  sale, 
ajpoar  by  motion  or  bill  of  review  and 
attack  the  .iudpment  and  make  any  de- 
fense he  has,  but  a  resale  will  not  be 
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awarded  it  the  property  sold  for  its 
fair  value.  Dickerson  v.  Corning,  122 
Mich.  631,  81    N.  W.  575. 

[b]  That  the  personal  judgment  is 
invalid  does  not  affect  the  portion  of 
the  judgment  ordering  a  sale  of  the 
promises.  Audas  v.  Highland  L.  & 
Bldg.  Co.,  205  Fed.  862,  125  C.  C.  A. 
62. 

22.  Cal. — Scamman  v.  Bonslett,  118 
Cal.  93,  50  Pac.  272,  62  Am.  St.  Rep. 
226.  Ky. — Bush  r.  Louisville  Tr.  Co., 
24  Kv.  L.  Rep.  2182,  73  S.  W.  775. 
Mich.— Jehle  v.  Brooks,  112  Mich.  13!, 
70  N.  W.  440.  See  Simons  r.  I^IcDon- 
nell,  120  Mich.  621,  79  N.  W.  916.  Neb. 
Patrick  r.  National  Bank  of  Commorcc, 

63  Neb.  200,  88  N.  W.  183.  Ohio. 
Southward  r.  Jamison,  66  Ohio  St.  296, 

64  N.  E.  135.  S.  D. — Connor  r.  Jones, 
72   N.  W.  463. 

23.  Forman  r.  Manley,  52  N.  J.  Eq. 
712,  29  Atl.  434;  Southward  V.  Jami- 
son, 66  Ohio  St.   200,  04  N.   E.   135. 

[a]  If  the  terms  of  the  deed  are 
not  set  out,  and  plaintiff  alleges  that 
he  is  ignorant  of  them,  the  complaint 
is  insufficient.  Bush  r.  Louisville  Tr. 
Co.,  24  Ky.  L.  Rep.  21S2,  73  S.  W. 
775. 
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the  mortp:aged  premises  is  not  what  would  be  indicated  by  the  ap- 
praisal.2* 

The  complaint  should  also  contain  a  prayer  for  this  specific  relief,-^ 
though  a  general  prayer  for  such  further  relief  as  may  be  "meet  and 
proper"  has  been  held  sufficient.^^ 

e.  Time  and  Mode  of  Rendition.  — The  liability  of  a  defendant  to 
the  entry  of  a  deficiency  judgment  against  him  may  and  should  be 
determined  and  adjudicated  in  the  original  decree,"  which,  as  to  this 
relief,  is  interlocutory  and  contingent  in  character.^s  This  practice, 
however,  is,  in  some  states,  discretionary  with  the  ccurt.^^  The  formal 
judgment  for  the  deficiency  is  in  most  jurisdictions  to  be  rendered  and 


24.  Suisman  V.  Gorentz,  90  Conn. 
618,  98   Atl.   89. 

25.  U.  S. — Eekerson  ;;.  Tanney,  235 
Fed.  415.  Cal. — Seamman  v.  Bonslett, 
118  Cal.  93,  50  Pac.  272,  62  Am.  St. 
Eep.  226.  La. — Rogers  v.  Binyon,  124 
La.  95,  49  So.  991.  Mich. — Simons  v. 
McDonnell,  120  Mich.  621,  79  N.  W. 
916.  Neb.— Lincoln  v.  Lincoln  St.  R. 
Co.,  67  Neb.  469,  93  N.  W.  766.  Ohio. 
Southward  v.  Jamison,  66  Ohio  St.  290, 
64  N.  E.  135;  Giddings  v.  Barney,  31 
Ohio  St.  80.  Wis.— Olinger  v.  Liddle, 
55  Wis.  621,  13  N.  W.  703. 

[a]  A  prayer  "that  the  plaintiff 
may  have  execution  for  any  balance 
remaining  unpaid"  is  sufficient  as  a 
prayer  for  a  personal  judgment.  Olin- 
ger V.  Liddle,  55  Wis.  621,  13  N.  W. 
703. 

[b]  No  prayer  is  required  in  some 
states  where  the  facts  alleged  justify 
the  relief.  Conklin  v.  Stackfleth,  65 
Kan.  310,  69  Pac.   194. 

[c]  If  a  deficiency  judgment  against 
only  one  of  several  defendants  per- 
sonally liable  is  prayed  for,  the  court 
should  only  decree  liability  on  the  part 
of  the  defendant  named.  O'Neal  v. 
Hart,  116  Cal.  69,  47  Pac.  926. 

26.  Colo. — Continental  Trust  Co.  V. 
Patterson,  26  Colo.  App.  186,  142  Pae. 
422.  Neb.— Smith  v.  Allen,  72  Neb. 
170,  100  N.  W.  129.  Wash.— State  v. 
Superior  Court,  34  Wash.  643,  76  Pac. 
282;  Rogers  v.  Turner,  19  Wash.  399, 
53  Pac.  663. 

Contra,  Wisconsin  Nat.  L.  &  B.  Assn. 
V.  Pride,  136  Wis.  102,  116  N.  W. 
637. 

27.  Mich. — Field  v.  Saginaw  Circuit 
Judge,  124  Mich.  68,  82  N.  W.  798; 
Michigan  Trust  Co.  v.  Lansing  Lumb. 
Co.,  121  Mich.  438,  80  N.  W.  281; 
Simons  v.  McDonnell,  120  Mich.  621,  79 
N.   W.   916.     Neb.— Tiehen   v.   Cornell, 


97  Neb.  615,  151  N.  W.  149.  N.  Y. 
Frank  v.  Davis,  135  N.  Y.  275,  31  N 
E.  1100,  17  L.  R.  A.  306;  McCarthy  v. 
Graham,  8  Paige  480. 

[a]  Prior  to  the  rendition  of  the 
judgment  for  foreclosure  a  personal 
judgment  cannot  be  rendered.  Cobb  v. 
Thornton,  8  How.  Pr.  (N.  Y.)  66  And 
see  Creighton  v.  Hershfield,  1  Mont. 
G39. 

[b]  After  a  sale  it  is  too  late  to 
amend  a  judgment  nunc  pro  tunc  by 
providing  for  a  deficiency  judgment. 
Baehr  v.  Smith,  169  App.  Div'.  574,  155 
N.  Y.  Supp.  453. 

[c]  Omission  to  render  a  personal 
judgment  against  persons  liable  and 
before  the  court  does  not  affect  the 
validity  of  the  judgment  directing  a 
sale  of  the  premises.  Shaffner  r  Ap- 
pleman,  170  HI.   281,  48  N.  E.  978. 

28.  ni.— Springer  v.  Law,  185  111. 
542,  57  N.  E.  435,  76  Am.  St.  Rep. 
57;  Cotes  V.  Bennett,  183  HI.  82,  55 
N.  E.  661.  la.— Grimmell  v.  Warner, 
21  Iowa  11.  N.  J.— Stoddard  v.  Van 
Bussum,  57  N.  J.  Eq.  34,  40  Atl.  29. 
N.  Y.— McCarthy  v.  Graham,  8  Paige 
480.  Utah. — Sidney  Stevens  Imp.  Co. 
f.  South  Ogden,  etc.  Co.,  20  Utah  267, 
58  Pac.  843.  But  see  Field  v.  Saginaw 
Circuit  Judge,  124  Mich.  68.  82  N  W. 
798. 

29.  Springer  v.  Law,  185  111.  542,  57 
N.  E.  435,  76  Am.  St.  Rep.  57;  Supreme 
Council  V.  Drennan,  193  HI.  App.  532; 
Lincoln  v.  Lincoln  St.  R.  Co..  67  Neb. 
469,  93  N.  W.  76C. 

[a]  Contra.— The  judgment  for  a 
deficiency  must  be  ordered  in  the  orig- 
inal judgment.  Godfrey  v.  Wright,  151 
Wis.  372,  139  N.  W.  193;  Homestead 
Land  Co.  v.  Saveland,  139  Wis.  663,  121 
N.  W.  892;  Packard  v.  Kinzie  Ave. 
Heights   Co.,   105   Wis.    323,   81   N.   W. 
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entered  upon  motion  or  petition,^"  which  is  to  be  made  only  after  the 
return  of  the  sale  when  the  balance  due  has  been  ascertained,^^  or 
where  the  amount  of  the  deficiency  has  been  ascertained  in  some  other 
manner;^-  thus  if  no  sale  under  the  decree  can  be  had  because  of  an 
earlier  sale  under  a  decree  foreclosing  a  prior  mortgage,  a  deficiency 
judgment  may  be  awarded  for  such  an  amount  as  reference  to  the  prior 
sale  and  its  surplus  if  any,  shows  to  be  due.^^  The  proceeding  by 
motion  is  supplementary  and  ancillary  to  the  main  action,^*  and  notice 
of  the  hearing  need  not  be  given,^^  unless  it  is  required  by  statute, 
or  prescribed  by  the  court.^"  On  the  hearing  of  the  application  for  the 
entry  of  a  deficiency  decree,  defenses  which  could  have  been  interposed 
at  the  time  of  the  trial  will  not  be  heard,^^  unless  the  questions  in- 
volved were  expressly  reserved  by  the  court,^^  and  errors  in  the  main 


488;  Gavnor  i'.  Blewett,  86  Wis.  399,  57 
N.   W.   44. 

[b]  Where  a  defendant  Is  only  col- 
laterally liable  for  the  payment  of  a 
deht,  personal  liability  cannot  be  ab- 
solutely fixed  iu  the  original  decree. 
Vaughan  r.  Black,  63  Mich.  215,  29 
N.  W.  523. 

30.  Ala. — 'Presley  v.  McLean,  80 
Ala.  309.  Mich.— Wallace  i'.  Field,  56 
Mich.  3,  22  N.  W.  91.  Miss.— Weir  r. 
Field,  67  Mis.s.  292,  7  So.  355.  Neb. 
Patrick  v.  National  Bank  of  Commerce, 
63  Neb.  200,  88  N.   W.  183. 

31.  Ala. — Hastings  v.  Alabama  State 
Land  Co.,  124  Ala.  608,  26  So.  881; 
Wells  r.  American  Mortgage  Co.,  123 
Ala.  413,  26  So.  301.  111.— Hartman  v. 
Pistorius,  248  111.  56,8,  94  N.  E.  131; 
North  Ave.  Bblg.  &  L.  Assn.  v.  Huber, 
187  111.  App.  42.  Ind.— Thomas  v.  Sim- 
mons, 103  Ind.  538,  2  N.  E.  203,  3  N. 
E.  381.  Mich. — Field  v.  Saginaw  Circ. 
•Tiidge,  124  Mich.  68,  82  N.  W;  798; 
Prentis  r.  Richardson's  Estate,  118 
Mich.  259,  96  N.  W.  381.  Neb.— East- 
ern Banking  Co.  v.  Bobbins,  97  Neb. 
318,  149  N.  W.  779;  Tiehen  v.  Cornell, 
97  Neb.  615,  151  N.  W.  149;  Parmele 
r.  Schroerler,  61  Neb.  553,  85  N.  W. 
562,  87  Am.  St.  Rep.  466;  Devries  V. 
Squire,  55  Neb.  438,  76  N.  W.  16;  Clapp 
r.  Maxwell,  13  Neb.  542,  14  N.  W. 
653.  N.  J. — Stoddard  V.  Van  Bussum, 
57  N.  .1.  Er|.  34,  40  Atl.  29.  Okla. 
Blumlc  r.  Kramer,  14  Okla.  366,  79 
Pa<-.  215,  ai)f(lving  the  law  of  Nebraska. 
S.  C— Parr  r.  Lin.Uer,  40  S.  C.  193,  18 
S.   E.   636. 

fal  A  separate  action  based  on  a 
verified  pleading  is  not  required.  Pat- 
rick r.  National  Bank  of  Commerce,  63 
Neb.   200,  88  N.   W.  183. 

Vol.  XIX 


32.  See  Toby  v.  Oregon  Pac.  E.  Co., 
98  Cal.  490,  33  Pac.  550. 

33.  Frank  i\  Davis,  135  N.  Y.  275, 
31  N.  E.  1100,  17  L.  R.  A.  306;  Davies 
r.  Freund,  152  App.  Div.  819,  137  N.  Y. 
Supp.   735. 

34.  Patrick  v.  National  Bank  of 
Commerce,  63  Neb.  200,  88  N.   W.  183. 

35.  Ala. — Wells  v.  American  Mort- 
gage Co.,  123  Ala.  413,  26  So.  301. 
Mich. — Field  r.  Saginaw  Circuit  Judge, 
124  Mich.  68,  82  N.  W.  798.  But  see 
Prentis  r.  Richardson's  Estate,  118 
Mich.  259,  76  N.  W.  381.  Miss.— Weir 
V.  Field,  67  Miss.  292,  7  So.  355,  ex- 
cept where  the  motion  is  made  at  a 
subsequent  term  of  court.  Neb. — Graves 
r.  M.acFarland,  58  Neb.  802,  79  N.  W. 
707.  Okla.— Blumle  i:  Kramer,  14  Okla. 
366,  79  Pac.  215,  applying  the  law  of 
Nebraska. 

fa]  The  entry  of  a  deficiency  judg- 
ment is  a  part  of  the  original  case 
and  ancillary  thereto,  and  when  a 
party  is  summoned  in  the  original  case 
he  must  take  notice  of  all  steps  taken 
b.y  the  court  down  to  the  entry  of  a 
.iudgment  for  a  deficiency  if  one  ex- 
ists and  is  demanded.  Patrick  V. 
National  Bank  of  Commerce,  63  Neb. 
200,  88  N.  W.   183. 

36.  Field  r.  Saginaw  Circ.  Judge, 
124  Mich.  68,  82  N.  W.  798. 

37.  Patrick  v.  National  Bank  of 
Commerce,  63  Neb.  200,  88  N.  W.  183; 
Stover  r.  Tompkins,  34  Neb.  465,  51 
N.  W.   1040. 

38.  Field  r.  Ilowrv,  132  Mich.  687, 
94  N.  W.  213. 

[a]  A  discharge  in  bankruptcy  may 
be  urged,  where  a  determination  of  its 
eflFect  was  reserved.  Field  r.  Howry, 
132  Mich.  687,  94  N.   W.  213. 
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decree  cannot  be  urged.^^  In  some  states,  the  formal  judgment  for  a 
deficiency  is  rendered  and  docketed  as  of  course  on  the  coming  in  and 
confirmation  of  the  report  of  sale  showing  the  amount  of  the  de- 
ficiency,*" or  it  is  incorporated  in  and  made  a  part  of  the  original 
judgment.*^ 

Application  for  the  entry  of  a  deficiency  judgment  must  be  made 
promptly,  and  will  be  barred  by  laches,*^  ^^^^  ^j^g  vQWei  will  also  be 
barred  after  the  expiration  of  the  time  specified  by  statute  for  the 
bar  of  a  debt  of  record.*-^ 

d.  Amount  of  the  Judgment.  —  The  money  judgment  must  only  be 
for  the  deficiency,  arising  after  the  amount  obtained  by  a  sale  of  the 
property;  it  cannot  be  for  the  full  amount  of  the  mortgage  indebted- 
ness.** The  fact  that  the  mortgaged  property  sold  for  less  than  its 
value  is  immaterial.*^  Where  the  mortgagee  has  released  a  portion 
of  the  mortgaged  premises  without  the  mortgagor's  consent,  the  full 
value  of  the  portion  released  is  to  be  deducted  from  the  resulting  de- 
ficiency.*^ 

e.  Form  and  Contents.  —  The  judgment  when  a  part  of  the  original 
decree  is  ordinarily  conditional  in  form.*^    It  should  direct  pavment  of 


39.  Jehle  v.  Brooks,  112  Mich.  131, 
70   N.   W.  440.  • 

40.  See  the  statutes  and  Barron  v. 
Southern  Scale  &  Fixture  Co.,  106  S.  €. 
342,  91  S.  E.  321  (since  1894);  Barn- 
well V.  Marion,  54  S.  C.  223,  32  S.  E. 
313  {distinguishing  Cook  v.  Jennings, 
40  S.  C.  204,  18  S.  E.  640  [decided 
under  an  earlier  statute] ;  Parr  v. 
Lindler,  40  S.  C.  193,  18  S.  E.  636; 
Warren  v.  Raymond,  12  S.  C.  9) ;  Home- 
stead Land  Co.  v.  Saveland,  139  Wis. 
663,  121  N.  W.  892. 

41.  Codd  V.  Von  Der  Ahe,  92  Wash. 
529,  159  Pac.  686;  Shumway  •;;.  Orchard, 
12  Wash.  104,  40  Pac.  634. 

42.  Eastern  Banking  Co.  v.  Bobbins, 
97  Neb.  318,  159  N.  W.  779,  criticizing 
Sawyer  i'.  Bender,  4  Neb.  (Unof.)  304, 
93  N.   W.  980. 

[a]  Unless  prejudice  from  the  de- 
lay is  shown,  laches  will  not  be  es- 
tablished. Davies  v.  FTeund,  152  App. 
Div.  819,  137  N.  Y.  Supp.  735;  Brown 
V.  Faile,  112  App.  Div.  302,  98  N.  Y. 
Supp.  420,  ten  years'  delay.  And  see 
Wallace  v.  Field,  56  Mich.  3,  22  N.  W. 
91. 

[b]  Revivor  of  a  foreclosure  judg- 
ment for  the  purpose  of  entering  a 
deficiency  judgment  will  be  refused 
where  laches  on  the  part  of  the  peti- 
tioner are  shown.  Eastern  Banking 
Co.  V.  Bobbins,  97  Neb.  318,  149  N.  W. 
779. 

43.  Weir  v.  Field,  67  Miss.   292,   7 


So.   355.     And  see  Presley  v.  McLean. 
80  Ala.  309.  ' 

44.  111.— Cotes  V.  Bennett,  183  111. 
82,  55  N.  E.  661;  Phelan  v.  lona  Sav. 
Bank,  48  111.  App.  171.  Neb.— Clapp 
v._  Maxwell,  13  Neb.  542,  14  N.  W. 
653.  N.  Y.— Frank  v.  Davis,  135  N  Y* 
275,  31   N.  E.  1100,  17  L.  R.  A.  306. 

bee  Boucofski  v.  Jacobsen,  36  Utah 
165,  104  Pac.  117,  26  L.  R.  A.  (N.  S) 
898.  But  see  Block  v.  Allen,  99  Ga. 
417,  27  S.  E.   733. 

[a]  Where  Whole  Debt  Not  Secured. 
It  cannot  be  for  a  balance  existing 
-v^here  it  is  found  that  the  mortgaged 
premises  are,  for  some  reason,  not  se- 
curity for  the  full  amount  of  the  note 
as  executed.  Bouton  v.  Cameron  '^05 
HI.  50,  68  N.  E.  800.  But  cotkpare 
supra,  III,  D,  2,  a. 

45.  Snyder  v.  Blair,  33  N.  J,  Eq. 
208.  And  see  Currie  v.  Sisson.  34  N  J 
Eq.  578.  ■     ■ 

46.  Woodward  v.  Brown,  119  Cal 
283,  51  Pac.  2,  542,  63  Am.  St.  Rep! 
108.  And  see  Laird  i-.  Wittkowski,  67 
App,  Div.  476,  73  N.  Y.  Supp.  1115. 

47.  Baird  v.  McConkey,  20  Wis.  297. 
And  see  supra,  III,  D,  2,  c. 

[a]  Forms.— "And  it  is  further  or- 
dered, adjudged  and  decreed  that  if  the 
moneys  arising  from  such  sale  shall  be 
it  sufficient  to  pay  the  amount  so  due, 
etc.,  with  the  interest,  costs,  and  ex- 
penses of  sale,  said  master  shall  spe- 
cify the  amount  of  such  deficiency  in 
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the  flofieiency  to  he  mndp,*'  and  may  authorize  the  ipsnance  of  execu- 
tion to  enforce  the  judijTnent."  The  decree  should  adjudge  the  separ- 
ate liability  of  each  person  who  has  assimicd  the  mortcracre  debt,  for  its 
full  ainount.^^"  Where  by  the  mortgage,  rents  and  profits  are  made 
security  for  the  debt,  a  deficiency  decree  may  declare  a  lien  upon  such 
rents  and  profits  pending  the  period  of  redemption." 

f.  Effect  of  the  Judgment.  —  The  main  and  original  decree  in  a 
foreclosure  action,  which  orders  a  foreclosure  sale  and  determines  the 
existence  of  a  personal  liability  on  the  part  of  certain  defendants,  is 
not  to  be  considered  as  a  money  judgment,*^  but  the  judgment  rendered 
and  entered  ascertaining  the  amount  of  the  deficiency  for  which  a  de- 
fendant is  personally  liable  has  that  character.^^  It  will  be  set  aside 
if  the  foreclosure  sale  is  vacated.^*  The  lien  of  the  judgment  attaches 
to  property  other  than  that  mortgaged  but  only  after  the  deficiency 
has  been  ascertained  and  the  order  entered,"  and  the  judgment  is  not 
a  lien  on  the  premises  sold,  if  they  are  purchased  by  any  person  other 
than  the  mortgagor.'** 

g.  Enforcement  of  the  Judgment.  —  Execution  may  issue  upon  a 
deficiency  judgment  as  on  a  money  decree,"  but  only,  of  course,  after 


his  report  of  sale  and  on  the  coming 
in  and  confirmation  of  the  report,  the 
defendant  Frederick  Baker,  who  is  per- 
scnally  liable  for  the  payment  of  the 
debt  secured  by  said  mortgage,  pay  to 
the  complainant  the  amount  of  such  de- 
ficiency with  interest  thereon  from  the 
date  of  said  last  mentioned  report,  and 
that  said  complainant  have  execution 
therefor."  Baker  v.  Scott,  62  111.  86, 
105. 

[b]  "If  the  proceeds  of  such  sale 
be  insufficient  to  pay  the  amount  so 
reported  due  to  the  plaintiff,  with  in- 
terest and  costs  as  aforesaid,  the  said 
sheriff  [shall]  specify  the  amount  of 
such  deficiency  in  his  report  of  sale, 
and  that  the  defendant  Jamca  McConhey, 
pay  the  same  to  the  plaintiff."  Baird 
V.  "McConkey,  20  Wis.  297. 

48.  ^rulvey  v.  Carpenter,  78  111.  580. 
[a]     The  particular  defendants  liable 

for  the  deficiency  should  be  named. 
Mulvey  v.  Carpenter,  78  111.  580. 

49.  Lcary  v.  Leary,  68  Wis.  662,  32 
N.  W.  61:3. 

50.  Flint  V.  Winter  ITarbor  Land 
Co.,  89  Me.  420,  36  Atl.  634. 

51.  Henry  v.  Woolf,  187  111.  App. 
129. 

52.  Dl.— Cotes  v.  Bennett,  183  HI. 
82,  55  N.  E.  661.  Neb.— Ailing  v.  Nel- 
son, .55  Neb.  161,  75  N.  W.  5S1.  N.  J. 
Stoddard  v.  Van  Bussum,  57  N.  J.  Eq. 
34,  40  Atl.  29. 

And   see   Tnlman   v.   Smith,   85   Cal. 
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280,  24  Pac.  743;  Meyer  v.  Brooks,  29 
Ore.  203,  44  Pac.  281,  54  Am.  St.  Rep. 
700.  Compare  Marshall  v.  Stewart,  65 
Ind.    243. 

Nature  and  effect  of  a  foreclosure 
jiidgment,  generally,  see  supra,  III,  C, 
3,  t. 

[a]  The  judgment  is  not  a  money 
judgment,  authorizing  the  holder  to 
n'.aintaiu  an  action  as  creditor,  to  set 
aside  an  alleged  fraudulent  conveyance. 
Cotes  V.  Bennett,  183  111.  82,  55  N.  E. 
661. 

53.  Stoddard  V.  Van  Bussum,  57  N. 
J.  Eq.  34,  40  Atl.  29. 

54.  Bostwick  v.  Van  Vleck,  106  Wis. 
387,  82  N.  W.  302. 

55.  Ala. — Winston  v.  Browning,  61 
Ala.  80.  Cal. — Cormerais  v.  Genella,  22 
Cal.  116,  125.  Nev.— Weil  t'.  Howard, 
4  Nev.  384.  N.  J.— Mutual  Life  Ins. 
Co.  V.  Hooper,  43  N.  J.  Eq.  387,  12  Atl. 
528;  Mutual  Life  Ins.  Co.  r.  Downing, 
44  N.  J.  Eq.  604,  17  Atl.  1104.  N.  Y. 
French  v.  French,  107  App.  Div.  107, 
94  N.  Y.  Supp.  1026. 

Compare  Fuller  &  Co.  V.  Hull,  19 
Wash.  400,  53  Pac.  666. 

56.  Black  v.   Gerichten,   58   Cal.   56. 

57.  111.— Strause  v.  Dutch,  250  111. 
326,  95  N.  E.  286,  35  L.  R.  A.  (N.  S.) 
413;  Keithlev  v.  Interstate  Bank  & 
Tiust  Co.,  1.54  111.  App.  443.  Kan. 
Schuler  v.  Fowler,  63  Kan.  98,  64  Pac. 
1035.  Nev.— Weil  v.  Howard,  4  Nev. 
384.     N.  T.— Hawley    v.    Whalen,    64 
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the  return  of  sale  has.  been  made,  the  extent  of  the  deficiency  ascer- 
tained, and  judgment  rendered  and  entered.^^  In  some  states,  how- 
ever, the  execution  which  will  issue  is  special  in  character  and,  unless 
its  issuance  is  expressly  provided  for  in  the  decree,  it  will  issue  only  on 
the  order  of  the  court,  after  an  application  for  execution  has  been 
madc.^^  In  some  states,  other  property  of  the  defendant  may  be  levied 
upon  under  the  same  order  or  writ  which  issued  directing  a  sale  of  the 
mortgaged  property.®'* 

A  deficiency  judgment  which  has  become  dormant  may  be  revived.^^ 
3.  Actions  To  Eecover  a  Deficiency.  —  a.  Right  To  Maintain  the 
Action.*^'^  —  In  the  absence  of  a  contrary  statutorj'  provision,  a  judg- 
ment for  the  foreclosure  of  a  mortgage  and  a  sale  of  the  mortgaged 
premises  does  not  prevent  the  mortgage  creditor  from  subsequently 
maintaining  an  action  to  recover  the  balance  of  his  claim  against  those 
persons  personally  responsible  for  it  ;®^  the  foreclosure  judgment,  unless 


Hun  550,  19  N.  Y.  Supp.  521,  46  N.  Y. 
at.  512;   Moore   v.   Shaw,   15   Hun  428. 

As  to  execution  generally,  see  the 
title  "Judgments  and  Decrees,  Enforce- 
ment of." 

[a]  Position  of  Holder  of  Such  a 
Judgment. — ' '  A.  creditor  with  such  a 
decree  or  judgment  is  on  the  same 
footing  with  any  other  decree  or  judg- 
ment creditor  of  the  debtor,  and  is 
entitled  to  employ  the  same  means  to 
enforce  his  decree."  Strause  v.  Dutch, 
250  HI.  326,  95  N.  E.  286,  35  L.  E.  A. 
(N.  S.)   413. 

58.  Cal. — Cormerais  v.  Genella,  22 
Cal.  116.  Ind. — Thomas  v.  Simmons, 
]03  Ind.  538,  2  N.  E.  203,  3  N.  E.  381. 
Neb.— Clapp  v.  Maxwell,  13  Neb.  542, 
14  N.  W.  653.  N.  Y.— Bank  of  Roches- 
ter V.  Emerson,  10  Paige  115.  Utali. 
Russell  V.  Hank,  9  Utah  309,  34  Pac 
245. 

59.  Ransom  v.  Sutherland,  46  Mich. 
489,  9  N.  W.  530;  Clapp  v.  Maxwell, 
13  Neb.  542,  14  N.  W.  653. 

[a]  The  petition  should  recite  the 
facts  entitling  the  applicant  to  the  is- 
suance of  execution.  Ransom  v.  Suth- 
erland, 46  Mich.  489,  9   N.  W.   530. 

[b]  Notice  of  the  application  need 
not  be  served.  White  v.  Zust,  28  N.  J. 
Eq.  107.  Compare  McCrickett  v.  Wil- 
son, 50  Mich.  513,  15  N.  W.  885. 

[c]  The  xalidity  of  the  decree  can- 
not be  inquired  into.  Wallace  v.  Field, 
56  Mich.  3,  22  N.  W.  91. 

60.  Codd  V.  Von  Der  Ahe,  92  Wash. 
529,  159  Pac.  686. 

61.  Stover  v.  Stark,  61  Neb.  374,  85 
N.  W.  286,  87  Am.  St.  Rep.  460. 

[a]  On  revivor  proceedings  no  de- 
fense which  could  have  been  litigated 


iu  the  action  can  be  urged.  Stover 
V.  Stark,  61  Neb.  374,  85  N.  W.  286, 
87  Am.  St.  Rep.  460. 

62.  As  to  Independent  action  on  so- 
cured  debt,  see  aupra,  III,  A  and  B. 

63.  U.  S.— Johns  v.  Wilson,  180  U. 
S.  440,  21  Sup.  Ct.  445,  45  L.  ed.  613. 
Cal.— Blumberg  v.  Birch,  99  Cal.  416, 
34  Pac.  102,  37  Am.  St.  Rep.  67,  Conn. 
Windham  County  Sav.  Bank  v.  Himes, 
55  Conn.  433,  12  Atl.  517.  Fla.— Web- 
ber V.  Blanc,  39  Fla.  224,  22  So.  655. 
Me.— Flint  v.  Winter  Harbor  Land  Co., 
89  Me.  420,  36  Atl.  634.  Mich.— Na- 
tional City  Bank  v.  Torrent,  130  Mich. 
259,  89  N.  W.  938.  Minn.— Washing- 
ton L.  Ins.  Co.  V.  Marshall,  56  Minn. 
250,  57  N.  W.  658.  N.  Y.— New  York 
Life  Ins.  Co.  v.  Aitkin,  125  N.  Y.  660, 
26  N.  E.  732.  Ohio.— Doylo  v.  West, 
60  Ohio  St.  438,  54  N.  E.  469;  Avery 
V.  Vansickle,  35  Ohio  St.  270.  Pa. 
Baum  V.  Tomkin,  110  Pa.  569.  1  Atl. 
535.  ' 

But  see  Lipperd  v.  Edwards.  39  Ind. 
165.  ' 

[a]  Basis  of  the  Action.— (1)  The 
amount  realized  from  the  proceeds  of 
the  sale  may  properly  be  treated  as 
a  payment  on  the  note,  and  an  action 
thereon  may  be  maintained  to  recover 
the  balance  left  unpaid.  But  however 
this  may  be,  it  is  clear  and  not  dis- 
pted  that  the  defendant  was  justly 
indebted  to  the  plaintiff  in  some  form 
for  the  amount  of  the  deficiency,  and 
being  so  indebted,  the  familiar  maxim 
of  the  law  that  where  there  is  a  right 
there  is  a  remedy  is  applicable  to  the 
case.  Whether  the  action  is  based  on 
the  note  or  on  an  indebtedness  arising 
from    the    facts    stated    is    immaterial. 
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it  includes  a  personal  judgment,  does  not  constitute  a  merger  of  the 
notes."*  Even  though  a  statute  provides  that  there  can  be  but  one 
action  to  foreclose  a  mortgage,  the  right  to  maintain  an  action  to  re- 
cover a  deficiency  resulting  from  the  insufficiency  of  the  proceeds 
received  at  the  foreclosure  sale,  exists."  In  some  jurisdictions  a  plain- 
tilT  may  either  maintain  an  action  at  law  for  the  deficiency  or  obtain  a 
judgment  for  it  in  the  foreclosure  suit.*^ 

b.  Necessity  of  Obtaining  Leave  To  Sue.  —  In  some  states,  leave 
of  the  court  in  which  the  foreclosure  proceedings  were  had  is  necessary 
for  the  institution  of  such  an  action.'^  No  absolute  right  to  the  grant- 
ing of  leave  to  sue  exists,"^  and  the  propriety  of  granting  leave  is 
governed  and  determined  by  equitable  principles,"  and  leave  will  be 
denied  unless  special  circumstances  excusing  the  failure  of  plaintiff  to 
obtain  a  deficiency  judgment  in  the  foreclosure  action  are  shown  to 
exist. ^°     The  statute  is  equally  applicable  to  guarantors  of  the  debt 


Blumberg  v.  Birch,  99  Cal.  416,  34  Pac. 
102,  37  Am.  St.  Rep.  67.  (2)  The 
action  is  one  on  a  debt  evidenced  by 
record.  Dovle  v.  West,  60  Ohio  St. 
438,  54  N.  E.  469. 

[b]  Beneficiary  Under  Deed  of 
Trust. — A  creditor  who  was  one  of 
several  for  whose  benefit  and  security 
a  debtor  had  executed  a  deed  of  trust, 
Diay  maintain  an  action  for  a  deficiency 
on  the  failure  of  the  trustee  to  do 
Bc.  National  City  Bank  v.  Torrent,  130 
Mich.  259,  89  N.  W.  938. 

fc]  The  value  of  the  mortgaged 
premises  (1)  is  in  some  states  to  be 
appraised  in  the  foreclosure  proceed- 
ing and  such  value  is  conclusive  upon 
the  parties  in  the  subsequent  action 
oil  the  debt.  Sisson  v.  Tubbs,  50  Conn. 
292.  (2)  Tn  other  states,  the  value 
is  ascertained  by  a  master  appointed 
for  that  purpose.  Flint  v.  Winter  Har- 
bor Land  Co.,  89  Me.  420,  .36  Atl.  634. 

f.l]  Separate  judgments  against 
each  person  liable  may  be  entered, 
though  there  can  be  but  one  satisfac- 
tion. Flint  V.  Winter  Harbor  Land 
Co.,  89  Me.  420,  36  Atl.  634. 

64.  Smith  v.  Moore,  112  Towa  60,  83 
N.  W.  813.  See  supro,  UI,  C,  3,  t, 
(V),  (B). 

65.  Merced  Sec.  Bank  r.  Caaaccia, 
103  Cal.  641,  37  Pac.  648;  Boucofski 
V.  Jacobsen,  36  Utah  165,  104  Pac.  117, 
20  L.  R.  A.  (N.  S.)  898;  Salt  Lake 
Valley  L.  &  Tr.  Co.  r.  MlUspaugh  Irr. 
Co.,  18  Utah  283,  54  Pac.  89:!;  Donald- 
«fn  ?•.  Ornnt,  15  Utah  231,  40  Pac.  779. 

Effect  of  such  statute  on  right  to 
Independent  action  on  the  debt,  see 
supra,  ni.  A,  2. 
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66.  Strause  v.  Dutch,  250  111.  326, 
95  N.  E.  286,  35  L.  E.  A.  (N.  S.) 
413. 

67.  Mich. — Culver  v.  Judge  of  Supe- 
rior Court,  57  Mich.  25,  23  N.  W.  469. 
Neb.— Waugh  f.  Newell,  62  Neb.  438, 
87  N.  W.  143.  N.  Y.— Rutherford 
Realty  Co.  v.  Cook,  198  N.  Y.  29,  90 
N.  E.  1112;  McLaughlin  v.  Durr,  76 
App.   Div.   75,   78   N.   Y.   Supp.   798. 

[a]  Pleading. — Leave  of  court  to 
maintain  the  action  must  bc  pleaded; 
it  is  a  condition  precedent  to  the 
maintenance  of  the  action  and  not  a 
mere  defense.  Waugh  v.  Newell,  62 
Neb.  438,  87  N.  W.  143. 

lb]  A  plea  in  abatement  of  another 
action  pending  is  demurrable  unless  it 
is  stated  that  leave  of  court  for  the 
maintenance  of  the  action  was  not 
obtained.  Schieck  v.  Donohue,  77  App. 
Div.  321,  79  N.  Y.  Supp.  233.  See 
g'-nerally  the  title  "Another  Action 
Pending." 

68.  Cooper  Co.  v.  Naunburg,  154 
App.  Div.  225,  138  N.  Y.  Supp.  1005; 
Darmstadt  v.  Manson,  144  App.  Div. 
249,   128   N.   Y.    Supp.   992. 

69.  Equitable  Life  Ins.  Soc.  r.  Stev- 
ens, 63  N.  Y.  341;  In  re  Steiner,  161 
App.    Div.    742,    147    N.    Y.    Supp.    200. 

[a]  A  junior  mortgagee  will  not 
"be  given  leave  to  sue  to  enforce 
a  deficiency  against  the  estnte  of  the 
mortgagor  where  he  was  the  purchaser 
at  the  foreclosure  sale  and  the  equity 
in  the  property  was  worth  more  than 
the  amount  of  his  interest  as  mort- 
gagee. Jn  re  Steiner,  161  App.  Div. 
742,  147  N.  T.  Supp.  200. 

70.  Darnnatadt  t?.  Manson,  144  App. 
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who  were  not  joined  in  the  foreclosure  action.'^  Leave  to  sue  can  only 
be  granted  after  notice  to  the  proposed  defendant."  Such  a  statute 
has  no  extraterritorial  effect.''* 

c.  Venue.  —  The  action  may  be  maintained  in  any  jurisdiction  in 
which  the  defendant  may  be  found,  and  is  not  limited  to  the  place  at 
which  the  foreclosure  was  made/*  or  where  the  land  is  situated.^" 

d.  Parties.  —  All  joint  mortgagors  should  be  made  parties  defendant 
to  the  action.^^  The  mortgagee  may  maintain  the  action  against  the 
grantee  of  the  mortgagor  if  he  has  assumed  the  indebtedness,"  and 
the  mortgagor  is  not  a  necessary  party  to  the  action.'^* 

e.  Pleadings.  —  The  facts  entitling  the  plaintiff  to  relief  should  be 
concisely  stated  in  the  complaint.'^  The  jurisdiction  of  the  court  to 
enter  the  original  foreclosure  action  is  sufficiently  alleged  by  the  aver- 
ment that  the  judgment  was  duly  given  and  made.^'^  The  complaint 
should  allege  the  rendition  of  the  judgment  in  the  foreclosure  action,^^ 


Div.    249,   128    N.   Y.   Supp.  992,   after 
two  years'  delay. 

[a]  Where  a  deficiency  judgment 
was  not  acked  against  a  guarantor, 
leave  to  sue  him  will  be  granted  where 
it  appears  that  the  forbearance  was 
solely  in  an  endeavor  to  protect  him 
and  obtain  payment  from  those  pri- 
marily liable.  In  re  Rothschild,  160 
App.  Div.  530,  145  N.  Y.  Supp.  955. 

71.  In  re  Rothschild,  160  App.  Div. 
530,  145  N.  Y.  Supp.  955;  Morrison  v. 
Slater,  128  App.  Div.  855,  112  N.  Y. 
Supp.  467;  Robert  V.  Kidansky,  111 
App.  Div.  475,  97  N.  Y.  Supp.  913,  37 
Civ.   Proc.    1. 

72.  Cooper  Co.  v.  Naumburg,  154 
App.  Div.  225,  138  N.  Y.  Supp.  1005; 
In  re  Marshall,  53  App.  Div.  136,  65 
N  Y.  Supp.  760.  And  see  Durham  v. 
Chapin,  30  App.  Div.  148,  52  N.  Y. 
Supp.  188,  27  Civ.  Proc,  263. 

73.  Williams  v.  Follett,  17  Colo.  51, 
28  Pac.  330;  New  York  Life  Ins.  Co. 
V.  Aitkin,  125  N.  Y.  660,  26  N.  E. 
732. 

74.  Tatum  v.  Ballard,  94  Va.  370,  26 
S.  E.  871. 

75.  Warren  f.  Herrington,  171  N.  C. 
165,  88  S.  E.  139;  Max  v.  Harm,  125 
N.  C.  345,  34  S.  E.  437. 

76.  Bowie  v.  Munroe,  82  Md.  642,  36 
Atl.  11;  Princeton  Sav.  Bank  v.  Mar- 
tin, 54  N.  J.  Eq.  435,  34  Atl.  1068. 

77.  Keller  c.  Ashford,  133  U.  S.  610, 
10  Sup.  Ct.  494,  33  L.  ed.  667;  Tatum 
V.  Ballard,  94  Va.  370,  26  S.  E.  871. 

[a]  "This  result  has  been  attained 
by  a  development  and  application  of 
the  ancient  and  familiar  doctrine  in 
equity  that  a  creditor  shall  have  the 


benefit  of  any  obligation  or  security 
given  by  the  principal  to  the  surety 
lor  the  payment  of  the  debt."  Kel- 
ler V.  Ashford,  133  U.  S.  610,  622,  10 
Sup.  Ct.  494,  33  L.  ed.  667;  Crowell 
V.  St.  Barnabas  Hospital,  27  N.  J.  Eq. 
152,  650. 

78.  U.  S.— Keller  v.  Ashford,  133  U. 
S.  610,  10  Sup.  Ct.  494,  33  L.  ed.  667. 
D..  C— Giesy  v.  Gregory,  15  App.  Cas. 
49.  Mich.— Miller  v.  Thompson,  34 
Mich.  10.  N.  J.— Pruden  v.  Williams, 
26  N.  J.  Eq.  210.  Va.— Tatum  v.  Bal- 
lard, 94  Va.  370,  26  S.  E.  871. 

[a]  If  the  grantee  claims  that  the 
clause  under  which  he  assumed  liabil- 
ity was  wrongfully  inserted  in  the 
mortgage,  he  may  make  the  mortgagor 
a  party  to  his  cross-complaint.  Green 
V.  Stone,  54  N.  J.  Eq.  387,  34  Atl.  1099, 
55  Am.  St.  Rep.  577. 

79.  Blumberg  v.  Birch,  99  Cal.  416, 
34  Pac.  102,  37  Am.  St.  Rep.  67. 

80.  Hibernia  S.  &  L.  Soc,  v.  Boyd, 
155  Cal.  193,  100  Pac.  239. 

[a]  "Such  an  allegation.  In  the 
case  of  a  court  of  superior  or  general 
jurisdiction,  implies  a  lawful  judgment, 
that  is  a  judgment  within  the  right 
and  authority  of  the  court  to  pro- 
uounce,  a  judgment  by  a  court  having 
jurisdiction  of  both  the  person  of  the 
defendant  and  the  subject-matter  of 
the  action."  Hibernia  Sav,  &  L.  Soc. 
V.  Boyd,  155  Cal.  193,  100  Pac.  239. 

Averments  as  to  jurisdictional  facts 
in  actions  on  judgments,  generally,  see 
16  Standard  Peoc.  376. 

81.  Hibernia  Sav.  &  L.  Soc,  v.  Boyd, 
155    Cal.    193,    100    Pac.    239. 
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the  appointment  and  qnalifieation  of  a  proper  officer  to  conduct  the 
Bale.8-  the  sale  of  the  land,"'  and  that  a  deficiency  in  a  staled  definite 
averment,  resulted,"''  the  return  of  the  officer  conducting;  the  sale,«» 
and  the  docketing  of  the  deficiency  judgment.^^  In  the  absence  of 
fraud,  an  answer  alleging  that  the  premises  were  sold  for  less  than 
their  fair  value  states  no  defense."  A  statute  of  limitations  of  the  state 
in  which  the  foreclosure  judgment  was  rendered  is  applicable  and  may 
be  pleaded  in  bar  to  the  action.^" 

f.  Issues  and  Proof.  — If  an  allegation  that  the  foreclosure  judg- 
ment was  duly  given  is  not  denied,  no  proof  of  jurisdictional  facts  ia 
required. *° 

4.  By  Sale  Under  Power.  —  a.  Generally.  —  A  sale  under  a  power 
in  a  mortgage  or  in  accordance  with  the  terms  of  a  deed  of  trust  is 
an  extra-judicial  proceeding,^"  even  though  statutes  may  regulate  in 
some  particulars  the  practice  to  be  adopted  in  making  the  sale,"  in 
which  no  resort  to  the  courts  is  necessary,'*-  and  which  the  courts  will 
review  only  when  there  has  been  a  departure  from  the  terms  of  the 
contract  of  the  parties,**^  or  of  any    such    existing    statutory    regula- 


82.  Hiliernia  Sav.  &  L.  Soc.  V.  Boyd, 
155  Cal.  in?.,  mo  Pac.  239. 

[a]  That  the  officer  took  the  re- 
quired oath  will  be  presumed  from 
peiicral  allofratioiis  showing  that  a  sale 
was  made  bv  him.  Hibernia  Sav.  & 
L.  Soc.  r.  Boyd,  155  Cal.  193,  100  Pac. 
239. 

83.  Hibernia  Sav.  &  L.  Soc.  v.  Boyd, 
155   Cal.   193,   100   Pac.   239. 

fal  An  averment  that  the  referee 
Bold  "the  said  land,"  is  an  averment 
that  all  the  land  was  sold.  Hibernia 
Sav.  &  L.  Soc.  V.  Boyd,  155  Cal.  193, 
100  Pan.  239. 

84.  See  Hibernia  Sav.  &  L.  Soc  f. 
Boyd,  155  Cal.  193,  100  Pac.  239. 

85.  Soe    infra,   this    note. 

fa]  An  averment  that  a  return  was 
made  Hiiniricntly  shows  that  a  "verified 
report  and  account  of  the  sale"  was 
made,  and  that  the  report  was  ac- 
companiod  by  proper  afiidavits.  Hi- 
hornia  Sav.  &  L.  Soc.  V.  Boyd,  155  Cal. 
193.    100    Pac.    239. 

86.  Hibernia  Sav.  &  L.  Soc.  V.  Boyd, 
155  Cal.  193,  100  Pac.  2.39. 

87.  Ind.— l^Iarkel  r.  Evans,  47  Ind. 
326.  La. — Rcifhard  r.  Miehinard,  33 
La.  Ann.  380.  S.  D.— HoUister  v.  Buch- 
anan. 11  S.  D.  280,  77  N.  W.  103. 
Wash. — Howard  r.  McNaught,  9  Wash. 
;555,  37  Pac.  455,  43  Am.  St.  Rep. 
837. 

88.  Stumpf  V.  Hallahan,  101  App. 
Div.  383,  91  N.  Y.  Supp.  1062;  Sea 
Grove  Bhlc.  &  L.  Assn.  V.  Stockton,  148 
Pa.  146,  23  Atl.  1063. 
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89.  It  is  not  necessary  to  show 
"that  there  was  a  complaint  in  such 
action,  or  a  request  therein  for  per- 
sonal judgment,  or  personal  service  of 
summons,  or  that  the  mortgaged  land 
was  situated"  within  the  territorial 
iurisdietion  of  the  court.  Hibernia 
Sav.  &  L.  Soc.  V.  Boyd,  155  Cal.  193, 
100  Pac.  239. 

90.  Rowe  V.  Mulvane,  25  Colo.  App. 
502,  139  Pac.  1041,  it  is  not  an  "ac- 
tion" which  can  be  barred  by  a  stat- 
ute of  limitations. 

91.  Chilton  v.  Brooks,  71  Md.  445, 
18  Atl.  868,  the  proceeding  is  "wholly 
ex  parte   and   without   process." 

[a]  Subsequent  incumbrancers  need 
not  be  made  parties  to  the  proceedings 
under  a  statute.  Chilton  v.  Brooks,  71 
Md.  445,  18  Atl.  868. 

92.  Koch  V.  Briggs,  14  Cal.  256,  73 
Am.  Dec.  651;  Hyde  v.  Warren,  46  Miss. 
13. 

93.  Stallings  v.  Thomas,  55  Ark. 
326,  18  S.  W.  184;  Elliott  v.  Wood,  45 
N.  Y.  71.  But  see  Penny  v.  Cook,  19 
Iowa  538. 

[a]  "The  right  to  foreclose  a  mort- 
gage at  private  sale  is  derived  from 
the  power  conferred  by  the  mortgagor, 
and,  independent  of  it,  does  not  exist. 
The  instrument  creating  such  a  power 
determines  its  extent  as  well  as  the 
manner  and  conditions  of  its  exercise; 
and  those  relying  upon  such  a  sale 
must  show  that  it  was  made  in  obedi- 
ence to  the  power."  Stallings  v.  Thom- 
as, 55  Ark.  326,  18  S.  W.  184. 
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tions.^*  The  sale  operates  as  a  foreclosure  and  cuts  off  the  equity  of 
redemption.^^  A  general  discussion  of  the  method  of  procedure  in  exer- 
cising such  a  power  is,  therefore,  not  within  the  scope  of  this  work. 

b.  Remedies  of  the  Purchaser. — (I.)  Generally.  — A  purchaser  at  a 
sale  under  a  power  in  a  mortgage,  when  he  becomes  entitled  to  posr 
session  of  the  premises,  may  resort  to  the  courts  to  recover  the  pos- 
session.^^ An  action  of  ejectment  may  be  maintained.^^  In  some  juris- 
dictions, forcible  detainer,^^  or  summary  proceedings  of  some  other 
nature  may  be  employed.^^  A  suit  for  specific  performance  may  also 
be  maintained  where  for  any  reason  the  legal  title  has  not  passed  to 
the  purchaser,^ 

(II.)  Procedure.  —The  plaintiff  in  an  action  to  recover  possession 
must  allege  the  facts  which  establish  the  right  of  the  mortgagee  to  have 
exercised  the  power  reserved  by  the  mortgage,^  and  miist  prove  that 
all  steps  taken  were  authorized  by  the  terms  of  the  power.^  The  de- 
fendant cannot  urge  the  defense  of  usury  in  the  mortgage.* 

e.  Enforcement  of  the  Contract.  —  The  courts  will  lend  their  aid 
to  compel  the  purchaser  at  the  sale  to  carry  out  his  contract.^  A  suit 
for  specific  performance  may  be  maintained  against  the  purchaser  at 
the  sale,"  or  an  action  at  law  for  the  damages  sustained  by  his  refusal 
to  carry  it  out   may   be   brought   against   him,^    or   a   resale    of   the 


94.  Craig  v.  Meriwether,  84  Ark. 
298,  105  S.  W.  585,  failure  to  make  an 
appraisal  renders  the  sale  invalid. 

95.  Ala. — Dozier  v.  Farrior,  187  Ala. 
181,  65  So.  364;  Woodruff  v.  Adair,  131 
Ala.  530,  32  So.  515.  Cal.— Koch  v. 
Briggs,  14  Cal.  256,  73  Am.  Dec.  651. 
N.  D. — Grove  v.  Great  Northern  Loan 
Co.,  17  N.  D.  352,  116  N.  W.  345,  138 
Am.  St.  Rep.   707. 

96.  See  McMillan  v.  Baxley,  112  N. 
C.  578,  16  S.  E.  845. 

97.  Ala. — Williamson  v.  Mayer,  117 
Ala.  253,  23  So.  3.  Mich.— Baldwin  v. 
Cullen,  51  Mich.  33,  16  N.  W.  191. 
Mo. — Bensieck  v.  Cook,  110  Mo.  173,  19 
S.  W.  642,  33  Am.  St.  Rep.  422. 

See  generally  the  title  "Ejectment." 

98.  111.— Chapin  v.  Billings,  91  111. 
539;  Rice  v.  Brown,  77  111.  549.  Miss. 
Marks  v.  Howard,  70  Miss.  445,  12  So. 
145;  Parker  v.  Eason,  68  Miss.  290,  8 
So.  844.  But  see  Burford  v.  Nolan,  30 
Miss.  427.  Va.— Wilson  v.  Wall,  99 
Va.  353,  38  S.  E.  181.  W.  Va.— Frum 
V.  Prickett,  71  W.  Va.  273.  76  S.  E. 
453. 

See  generally  the  title  "Forcible 
Entry  and  Detainer." 

99.  D.  0.— Loring  v.  Bartlett,  4 
App.  Cas.  1.  Mass. — Lewis  v.  Jackson, 
165  Mass.  481,  43  N.  E.  206.  Mich. 
Gage  V.  Sanborn,  106  Mich.  269,  64  N. 
W.  32.     N.  Y.— Cowdrey  v.  Turner,  85 


Hun  451,  32  N.  Y.  Supp.  889,  66  N.  Y. 
St.  207. 

1.  Woodruff  V.  Adair,  131  Ala.  530, 
32  So.  515, 

2.  Cowdrey  v.  Turner,  85  Hun  451, 
32  N.  Y.  Supp.  889,  66  N.  Y.  St.  207. 

3.  Tyler  v.  Herring,  67  Miss.  169, 
6   So.    840,    19  Am.   St.    Rep.   263. 

[a]  The  recitals  in  the  deed  of  the 
purchaser  are  sometimes  made  prima 
facie  evidence  of  the  facts  recited. 
Burke  v.  Lacoek,  41  Minn.  250,  42  N. 
W.  1016;  McCreary  v.  Reliance  Lumber 
Co.,  16  Tex.  Civ.  App.  45,  41  S.  W. 
485.  And  see  Tyler  v.  Herring,  67 
Miss.  169,  6  So.  840,  19  Am.  St.  Rep. 
263. 

4.  Northwestern  Mtg.  &  Tr.  Co.  v. 
Bradley,  9  S.  D.  495,  70  N.  W.  648. 

5.  Hood  V.  Adams,  124  Mass,  481, 
26  Am.  Rep.  687. 

[a]  If  the  mortgagee  becomes  the 
purchaser  "he  is  bound  to  carry  out 
and  complete  his  purchase  to  the  same 
extent  as  any  other  purchaser.  The 
proper  performance  of  his  duty  as  pur- 
chaser is  as  imperative  upon  him,  as 
the  proper  performance  of  his  duty  aa 
seller."  Hood  v.  Adams,  124  Mass.  481, 
26  Am.  Rep.  687. 

6.  Sherwood  v.  Saxton,  63  Mo.  78; 
Fleming  v.  Holt,  12  W.  Va.  143. 

7.  Sherwood  v.  Saxton,  63  Mo.  78. 
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made,  at  his  ri?k.'  If  for  any  reason  a  marketable  title  eannot  be  eon- 
vcyed  to  tlie  purchaser  he  is  entitled  to  be  relieved  from  his  pur- 
chase," and  may  recover  any  deposit  he  has  made  on  the  purchase 
price.'", 

d.  Vacating  the  Sale. -(I.)  Generally.  — A  suit  in  equity  may  be 
maintained,"  by  the  mortcragor,'-  or  any  person  claiming  under  him," 
or  by  the  purchaser  at  the  sale,  who  seeks  to  be  relieved  from  his 
purchase,'*  to  vacate  and  set  aside  an  irregular  sale  under  a  power 
in  a  mortgage.*^  The  mortgagee,'^  or  his  heirs  or  devisees  are  neces- 
sary parties  to  the  suit.^^ 

(11.)  When  Relief  Is  ObtainaWe. —  (A.)  Generally.  — While  mere  tech- 
nical irregularities  in  the  proceedings  resulting  in  the  sale  do  not 
require  that  it  be  vacated,'^  any  substantial  deviation  from  the  pro- 
ceciure  set  forth  in  the  power  or  statute,  which  may  have  affected  the 
interests  of  the  mortgagor  will  be  treated  as  a  sufficient  ground  for 


8.  Dover    r.   Kenncrly,    3S   Mo.    469. 

[a]  If  the  trustee  improperly  al- 
lows the  purchaser  to  withdraw,  he 
will  be  held  personally  responsible  for 
any  ilefu-iency  received  at  a  resale. 
Sherwood  r,   Saxton,  63   Mo.   78. 

9.  Schaeffer  v.  Bond,  70  Md.  480,  17 
Atl.  375.     And  see  infra,  III,  C,  4,  d, 

10.  Callaghan  r.  O'Brien,  136  Mass. 
378,  by  an  action  for  money  had  and 
received. 

11.  Chapin  r.  Billings,  01  111.  539. 
fa]     In  a  legal  action  objections  to 

the   sale  cannot   be   maintained.     Daw- 
son V.  Hayden,  67  111.  52. 

12.  Do/.ier  r.  Farrior,  187  Ala.  181, 
65  So.  364;  Thomas  v.  Jones,  84  Ala. 
302,  4  So.  270;  Brewer  r.  Harrison,  27 
Colo.   349,   62   Pac.   224. 

13.  See  ivfra,  this  note. 

fa]  The  personal  representatives  or 
heirs  of  a  deceased  mortgagor  may 
maintain  the  suit.  Ark. — Doniphan 
Lumber  Co.  v.  Wcnzel,  94  Ark.  149, 
126  S.  W.  710.  Mass.— Marvel  r.  Cobb, 
200  Mass.  293,  86  N.  E.  360.  N.  Y. 
Dobson  V.  Racey,  3  Sandf.  Ch.  60. 
And  see  Spencer  r.  Lee,  19  W.  Va. 
179. 

fb]  The  holder  of  the  equity  of 
redemption  may  sue.  Brewer  r.  Har- 
rison, 27  Coin.  "349,  02  Pac.  224. 

fc]  Judgment  creditors  of  the  mort- 
gagor may  also  sue,  in  aid  of  execu- 
tion, to  set  the  sale  aside.  Swain  v. 
Lynd,   74    Minn.    72,    76    X.    W.    OoS. 

fdl  A  junior  mortgagee  whose  mort- 
gage is  merely  collateral  to  another 
security,  cannot  seek  to  set  aside  the 
sale  until   he   has  exhausted  his  other 
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security.     Soule  v.  Ludlow,  3  Ilun   (N. 
Y.)    503,  6  Thomp.   &   C.   24. 

14.  Schaeffer  v.  Bond,  70  Md.  480, 
17   Atl.   ,n75. 

15.  Vacating  a  foreclosure  sale 
made  under  an  order  of  court,  see 
supra,  III,  C,  3,  u,   (XI). 

[a]  The  right  to  maintain  the 
action  is  not  an  estate  or  interest  in 
the  land  but  is  the  product  of  the 
trust  relation  between  the  parties,  and 
is  incapable  of  assignment.  Pitts  v. 
American,  etc  Mtg.  Co.,  157  Ala.  56, 
47   So.   242. 

16.  Littell  V.  Grady,  38  Ark.  584. 

17.  Dobson  v.  Racey,  3  Sandf.  Ch. 
(N.  Y.)  60. 

18.  lU.— Burns  f.  Middleton,  104  111. 
411.  Md.— Barroll  r.  Benton,  121  Md. 
174,  88  Atl.  101,  failure  to  correctly 
designate  the  capacity  as  agent  in 
which  the  person  conducting  the  sale 
acted,  is  harmless.  N.  C. — Russell  v. 
Roberts,  121   N.  C.  322,  2S  S.  E.  406. 

fa]  Non-compliance  with  statutory 
provisions  which  are  not  mandatory  in 
character,  is  harmless.  Grove  r.  Great 
Northern  Loan  Co.,  17  N.  D.  352,  116 
N.  W.  345,  138  Am.  St.  Rep.  707;  At- 
kinson V.  Washington  &  .Jefferson  Col- 
logo,  54   VV.  Va.  32,  46  S.  E.  253. 

[b]  An  appraisement  of  the  prop- 
erty must  be  made,  under  some  statutes, 
and  no  sale  for  less  than  two-thirds 
of  the  appraised  value  will  be  valid. 
Muller  V.  McCann  (Okla.),  151  Pac. 
621.  And  see  Hamilton  v.  Rhodes,  72 
Ark.   625,   83   S.   W.   .-^51. 

[c]  Bad  motives  of  interested  par- 
ties where  their   acts  are  legal,  afford 
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setting  it  aside."  Any  fraud  or  misconduct  in  the  sale,^^  or  in  resort- 
ing to  it,^^  will  afford  ground  for  relief.  If  the  mortgage  debt  had 
been  paid  prior  to  the  sale,  it  will  be  set  aside.^^  Usury  in  the  mort- 
gage cannot  be  relied  upon  as  a  ground  for  vacating  the  sale.^^  If 
the  mortgagee  becomes  the  purchaser  the  sale  will  be  voidable  at  the 
election  of  the  mortgagor,  unless  by  the  terms  of  the  mortgage  he  is 
permitted  to  make  the  purchase.^* 

(B.)  Inadequacy  of  Price.  —If  the  price  received  at  the  sale  is  so 
grossly  below  the  real  value  of  the  property  as  to  shock  the  conscience 
and  of  itself  furnish  evidence  of  fraud  or  unfairness,  it  will  justify 
the  setting  aside  of  the  sale.^°    But  mere  inadequacy  of  the  price  re- 


no  basis  for  relief.  Weir  v.  Jones,  84 
Miss.  602,  36  So.  533. 

19.  Stine  v.   Wilkson,  10  Mo.  75. 
[a]     Defects  in   the  notice   of  sale 

may  be  material.  Md. — Reeside  v. 
Peter,  33  Md.  120.  Minn.— Peaslee  v. 
Eidgway,  82  Minn.  288,  84  N.  W.  1024, 
where  page  where  mortgage  was  re- 
corded was  incorrectly  stated.  Mo. 
Montgomery  v.  Miller,  131  Mo.  595,  33 
S.  W.  165.  N.  C— Hayes  v.  Pace,  162 
N.  C.  288,  78  S.  E.  290,  failure  to  state 
hour  of  the  sale.  And  see:  HL — St. 
Joseph  Mfg.  Co.  V.  Daggett,  84  111.  556. 
N.  D. — Bailey  v.  Hendrickson,  25  N.  D. 
500,  143  N.  W.  134,  Ann.  Cas.  1915  C, 
739.  W.  Va. — Atkinson  v.  Washington 
&  Jeflferson  College,  54  W.  Va.  32,  46 
S.  E.  253. 

20.  Doniphan  Lumb.  Co.  v.  Wenzel 
94  Ark.  149,  126  S.  W.  710.  la.— Penny 
V.  Cook,  19  Iowa  538.  Mo.— New  York 
Store  Mercantile  Co.  v.  Thurmond,  186 
Mo.  410,  85  S.  W.  333,  unusual  hour  of 
sale.  N.  Y.— ^oule  v.  Ludlow,  3  Hun 
503,  6  Thomp.  &  C.  24.  N.  C— Hayes 
V.  Pace,  162  N.  C.  288,  78  S.  E.  290. 
N.  D. — Bailey  v.  Hendrickson,  25  N.  D. 
500,  143  N.  W.  134,  Ann.  Cas.  1915C, 
739  (absence  of  actual  knowledge  of 
the  proceedings  by  the  mortgagor  is 
not  evidence  of  fraud) ;  Hedlin  v.  Lee, 
21  N.  D.  495,  131  N.  W.  390. 

[a]  Misconduct  on  the  part  of  the 
trustee  is  a  ground  for  relief.  Wil- 
liamson V.  Stone,  128  111.  129,  22  N.  E. 
1005.  And  see  Littell  v.  Grady,  38  Ark. 
584  (although  such  misconduct  does 
not  amount  to  fraud) ;  Stockwell  v. 
Barnum,  7  Cal.  App.  413,  94  Pac.  400. 

[b]  A  technical  compliance  with  the 
terms  of  the  power  of  sale  will  not  be 
sufficient  to  prevent  a  sale  from  being 
set  aside  where  the  surrounding  cir- 
cumstances show  an  intention  and  plan 
on  the  part  of  the  mortgagee  to  bene- 
fit by  the  sale  at  the  expense  of  the 


mortgagor,     Bon  v.  Graves,  216  Mass. 
440,  103  N.  E.  1023. 

[c]  A  fraudulent  conspiracy  to  ob- 
tain possession  of  the  premises  will 
justify  the  setting  aside  of  the  sale. 
Baier  v.  Berberich,  85  Mo.  50.  And  see 
Long  V.  McGregor,  65  Miss.  70,  3  So. 
240;  Hayes  v.  Pace,  162  N.  C.  288,  78 
S.  E.  290. 

[d]  Any  arrangement  by  which  bid- 
ding was  stifled  is  ground  for  relief. 
Mass. — Bon  v.  Graves,  216  Mass.  440, 
103  N.  E.  1023,  Miss-.— Herring  v. 
Sutton,  86  Miss.  283,  38  So.  235.  Mo. 
Hendricks  t;.  Calloway,  211  Mo.  536,  111 
S.  W.  60. 

21.  Whelan  v.  Reilly,  61    Mo.   565. 

[a]  Sickness  of  the  mortgagor  does 
not  require  the  vacation  of  the  sale. 
Bowles  V.  Brauer,  89  Va.  466,  16  S.  E. 
S56.  And  see  Bensieck  v.  Cook,  110 
Mo.  173,  19  S.  W.  642,  33  Am.  St.  Rep. 
422. 

[b]  The  death  of  the  grantor  or 
mortgagor  prior  to  the  sale  does  not 
require  the  setting  aside  of  the  sale. 
Spencer  v.  Lee,   19    W.  Va.   179. 

[c]  The  pendency  of  an  appeal 
from  an  order  refusing  an  injunction 
to  prevent  the  sale  does  not,  of  itself, 
prevent  the  holding  of  the  sale.  Hitz 
V.  Jenks,  16  App.  Cas.   (D.  C.)   530. 

22.  Doniphan  Lumb.  Co.  v.  Wenzel, 
94   Ark.   149,   126   S.   W.   710. 

[a]  An  attempted  payment  after  the 
sale  but  before  the  deed  has  been  exe- 
cuted, is  ineffectual.  Stockwell  v.  Bar- 
num, 7  Cal.  App.  413,  94  Pac.  400. 

23.  Grove  v.  Great  Northern  Loan 
Co.,  17  N.  D.  352,  116  N.  W.  345,  138 
Am.  St.  Rep.  707. 

24.  British,  etc.  Mtg.  Co.  r.  Norton, 
125  Ala.  522,  28,  So.  31;  Cooper  v. 
Hornsby,  71  Ala.  62;  Rich  v.  Morisey, 
149  N.  C.  37,  62  S.  E.  762. 

25.  Chilton  v.  Brooks,  69  Md.  584, 
16  Atl.  273;  Nugent  v.  Nugent,  54  Mich. 
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ceived  is  not  of  itself  sufficient  to  accomplish  this  resnlt,^''  though  it 
is  always  to  be  considered  in  connection  with  charges  of  fraud  or  mis- 
conduct in  the  sale.*^ 

(HI.)  Pleadings.  —The  particular  grounds  relied  upon  as  the  basis 
for  vacating  the  sale  must  be  set  forth  in  the  complaint  with  definite- 
ness  and  certainty  and  the  injury  claimed  to  have  been  suffered  by 
the  complainant  must  be  alleged.-^  If  the  sale  is  attacked  for  mere 
irregularities,  an  offer  to  redeem  should  be  made,^®  but  where  the  sale 


557,  20  N".  W.  584,  especially  where  the 
mortpac;('C  is  the  purchaser. 

26.  Ala. — Dozier  r.  Farrior,  187  Ala. 
ISl,  65  So.  3G4;  Windes  v.  Russell,  150 
Ala.  625,  43  So.  788;  Ward  v.  Ward,  108 
Ala  27S,  IP  So.  354.  Cal. — Stockwell 
r.  Ririium,  7  Cal.  App.  413,  94  Pac.  400. 
Colo.— Lathrop  v.  Tracy,  24  Colo.  382, 
51  Pac.  486,  65  Am.  St.  Rep.  229.  HI. 
Kcrfoot  r.  Billings,  160  111.  563,  43  N. 
E.  804;  Hoodless  v.  Reid,  112  111.  105, 
1  N.  E.  118;  Burns  V.  Middleton,  104111. 
411.  Md. — MoCarty  v.  Hamburger,  112 
Md.  40,  75  Atl.  964;  Carroll  r.  Hutton, 
91  Md.  379,  46  Atl.  967.  Mass.— Tur- 
anskey  r.  Weinberg,  211  Mass.  324,  97 
N.  E.'755;  Learned  r.  Geer,  139  Mass. 
31,  29  N.  E.  215.  Miss. — Weyburn  v. 
Watkins,  90  Miss.  728,  44  So.  145.  Mo. 
Betzler  &  Clark  r.  James,  227  Mo.  375, 
126  S.  W.  1007  (here  the  land  sold  for 
only  one-twenty-fifth  of  its  value) ; 
Charles  Green  *Real  Estate  Co.  v.  St. 
James  Mut.  H.  Bldg.  Co.,  196  Mo.  358, 
93  S.  W.  mi;  Markwell  v.  Markwell, 
157  Mo.  326,  57  S.  W  1078.  N.  C— Mc- 
Nair  r.  Pope,  100  N.  C.  404,  6  S.  E.  234. 
N.  D. — Bailev  r.  Hendrickson,  25  N.  D. 
500,  143  N.  W.  134,  Ann.  Cas.  1915  C, 
739;  Grove  r.  Great  Northern  Loan  Co., 
17  N.  D.  352,  116  N.  W.  345,  138  Am. 
St.  Rep.  707.  Tex.— Evants  v.  Erd- 
nian  (Tex.  Civ.  App.),  153  S.  W.  929; 
Shaw  V.  Hollowav,  13  Tex.  Civ.  App. 
254,  35  S.  W.  800".  W.  Va.— Copelan  v. 
Sohn,  75  W.  Va.  83,  82  S.  E.  1016; 
Atkinson  f.  Washington  College,  54 
W.  Va.,  32^46  S.  E.  253;  Lallance  v. 
Fisher,  29  W.  Va.  512,  2  S.  E.  775.  Wis. 
Maxwell  v.  Newton,  65  Wis.  261,  27  N. 
W.  31. 

fa]  A  showing  that  an  advanced 
price  would  be  obtained  on  a  resale 
should  be  made.  Atkinson  r.  Wash- 
ington, etc.  College,  54  W.  Va.  32,  46 
8.  E.  253,  a  guaranty  of  payment  of 
the  increased  price  may  be  required. 
And  see  Lathrop  v.  Tracv,  24  Colo.  382, 
51  Pac.  486,  65  Am.  St.  Eep.  229;    Mid- 
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dleton  V.  Baker,  262  Mo.  398,  171  S.  W. 
328. 

27.  Ala. — Dozier  v.  Farrior,  187  Ala. 
181,  65  So.  364.  Cal. — Haynes  v.  Back- 
man,  97  Cal.  xvii,  31  Pac.  745.  Md. 
Chilton  r.  Brooks,  69  Md.  584,  16  Atl. 
273.  Miss. — Herring  v.  Sutton,  86  Miss. 
283,  38  So.  235.  Mo. — Middleton  v.  Ba- 
ker, 262  Mo.  398,  171  S.  W.  328.  N.  J. 
Monclair  Bldg.  &  L.  Assn.  r.  Farmer, 
(N.  J.  Eq.),  67  Atl.  852.  N.  D.— Hedlin 
V.  Lee,  21  N.  D.  495,  131  N.  W.  390. 
R.  I. — Beacon  Hill  Land  Co.  r.  Bowen, 
33  R.  I.  404,  82  Atl.  81.  S.  D.— Mid- 
dlesex Banking  Co.  V.  Lester,  7  S.  D. 
333,  64  N.  W.  168.  Tex. — James  r. 
Chaney  (Tex.  Civ.  App.),  154  S.  W. 
679.  Va. — Rohrer  t\  Strickland,  116 
Va.   755,  82  S.  E.  711. 

28.  Copsey  v.  Sacramento  Bank,  133 
Cal.  659,  66  Pac.  7,  85  Am.  St.  Rep.  238; 
Austin  V.  Hatch,  159  Mass.  198,  34  N. 
E.  95. 

[a]  The  facts  (1)  must  be  pleaded. 
Weir  V.  Jones,  84  Miss.  602,  36  So. 
533.  (2)  "The  acts  themselves  which 
are  claimed  to  be  fraudulent  must  be 
clearly  set  out.  It  must  further  ap- 
pear, by  definite  averment,  in  what 
manner  the  fraudulent  acts  wrought  in- 
jury to  the  complainant."  Weir  v. 
joiies,  84  Miss.  602,  36  So.  533. 

29.  Ark. — ITolcna  First  Nat.  Bank 
V.  Waddell,  74  Ark.  241,  85  S.  W.  417. 
Cal. — Copsev  r.  Sacramento  Bank,  133 
Cal.  659,  66  Pac.  7,  85  Am.  St.  Rep. 
238.  Mass. — Marvel  r.  Cobb,  200  Mass. 
293,  86  N.  E.  360.  Minn.— Van  Meter 
V.  Knight,  32  Minn.  205,  20  N.  W.  142. 
N.  D.— C'otton  f.  Horton,  22  N.  D.  1, 
132  N.  W.  225. 

fa]  In  cases  of  hardship  or  where 
the  requirement  would  be  inequitable, 
the  offer  to  pay  the  debt  need  not  be 
made.  Humboldt  Sav.  Bank  r.  Mc- 
Cleverty,  161  Cal.  285,  119  Pac.  82; 
Axman  v.  Smith,  156  Mo.  286,  57  S.  W. 
105. 
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was  void   no   such  offer  to   redeem,  is  necessary.^" 

(IV.)    Effect The  decree  setting  aside  the  sale  does  not  operate  as 

a  7nerger  or  satisfaction  of  the  mortgage,  the  lien  of  which  still  con- 
tinues in  force,^^  and  a  new  sale  under  the  power  may  be  made,^* 
or  a  suit  in  equity  to  foreclose  the  mortgage  may  be  maintained.^' 
The  parties  will  be  placed  in  the  same  position  they  occupied  prior  to 
the  sale.^*  The  purchaser  at  the  sale  will  be  given  the  rights  and  is 
subject  to  the  liabilities  of  an  equitable  assignee  of  the  mortgage.^' 

e.  Recovery  of  Surplus  Proceeds.  —  An  action  at  law  may  be 
brought  by  the  person  entitled  to  the  surplus  proceeds  arising  upon 
a  sale  of  mortgaged  property  under  a  power,  for  their  recovery,^*"  or 
in  some  jurisdictions  a  claim  for  the  surplus  proceeds  may  be  filed 
with  the  officer  conducting  the  sale.''^ 

IV.  REDEMPTION.  —  A.  Proceedings  To  Secure.  — 1.  Gen- 
erally. —  A  person  entitled  to  redeem  mortgaged  property  may  pro- 
ceed by  bill  or  complaint  in  equity  to  redeem,^^  and  to  compel  an  ac- 


30.  Brewer  v.  Harrison,  27  Colo.  349, 
62  Pac.  224. 

31.  Lash  V.  McCormick,  17  Minn. 
403;  Griffin  v.  Griffin,  82  S.  C.  256,  64 
S.   E.   160. 

32.  Miss. — Polk  v.  Dale,  93  Miss. 
664,  47  So.  386.  Mo.— McClung  v.  Mis- 
souri Trust  Co.,  137  Mo.  106,  38  S.  W. 
578.  Tex. — Texas  Loan  Agency  v.  Gray, 
12   Tex.   Civ.   App.   430,   34   S.    W.   650. 

Contra,  Stephens  v.  Clay,  17  Colo.  489, 
30  Pac.  43,  31   Am.   St.  Rep.  328. 

[a]  If  the  sale  was  valid,  but  the 
deed  became  lost,  the  trustee  cannot  at 
a  subsequent  date,  execute  a  new  deed. 
Foster  v.  Elledge,  160  Ark.  342,  163 
S.  W.  819. 

33.  Griffin  v.  Griffin,  82  S.  C.  256, 
64  S.  E.   160. 

34.  Pitts  V.  American  etc.  Mtg.  Co., 
157  Ala.  56,  47  So.  242. 

35.  Ala. — Dozier  v.  Farrior,  187  Ala. 
181,  65  So.  364  (he  must  account  for 
rents  and  profits  while  he  was  in  pos- 
session); Sawyers  v.  Baker,  77  Ala. 
461.  Colo. — Lewis  v.  Hamilton,  26  Colo. 
263,  58  Pac.  196.  ni.— Bruschke  v. 
Wright,  166  111.  183,  46  N.  E.  813,  57 
Am.  St.  Rep.  125.  Mich. — Lariverre  v. 
Rains,  112  Mich.  276,  70  N.  W.  583. 
N.  D. — Nash  v.  Northwest  Land  Co., 
15  N.  D.  566,  108  N.  W.  792.  Tenn. 
Green  v.  Stevenson  (Tenn.),  54  S.  W. 
1011. 

[a]  If  the  mortgagee  became  the 
purchaser  he  will  be  treated  as  a  mort- 
gagee in  possession  after  breach  of  con- 
dition. U.  S. — Haggart  v.  Wilczinski, 
143  Fed.  22,  74  C.  C.  A.  176.  Ark.— 
Daniel  v.  Garner,  71  Ark  484,  76  S.  W. 


1063;  Stallings  v.  Thomas,  55  Ark.  326, 
18  S.  W.  184.  lU.— Harper  v.  Ely,  70 
111.  581.  ' 

S6.  Ala — Hayes  v.  Woods,  72  Ala. 
92,  assumpsit.  Haw. — Noar  v.  Bosse,  18 
Hawaii  352.  111.— Ballinger  v.  Bour- 
land,  87  HI.  513,  29  Am.  Rep.  69,  the 
remedy  is  not  in  equity.  Mass. — Den- 
nett V.  Perkins,  214  Mass.  449,  101  N. 
E.  994;  Mattel  v.  Conant,  156  Mass. 
418,  31  N.  E.  487.  Minn.— Bailey  v. 
Merritt,   7   Minn.   159,   8   Minn.   84. 

[a]  A  demand  should  be  made  prior 
to  institution  of  the  action.  Aultman 
V.  Siglinger,  2  S.  D.  442,  50  N.  W.  911. 
Compare  Bailey  v.  Merritt,  7  Minn.  159, 
8  Minn.  84. 

[b]  Either  the  grantor  in  a  deed  of 
trust  or  the  trustee  may  bring  the  ac- 
tion.     Gair   v.   Tuttle,   49   Fed.   198. 

[c]  Joint  mortgagors  must  unite  in 
the  action.  Clyde  v.  Johnson,  4  N.  D. 
92,  58  N.    W.  512. 

37.  Allen  v.  Wayne  Circ.  Judges, 
57  Mich.  198,  23  N.  W.  728.  And  see, 
Chilton  V.  Brooks,  71  Md.  445,  18  Atl. 
868. 

38.  U.  S.— Manhattan  Life  Ins.  Co. 
V.  Wright,  126  Fed.  82,  61  C.  C.  A.  138; 
American  Loan  &  Trust  Co.  v.  Atlanta 
Electric  Ry.  Co.,  99  Fed.  313.  Ala.— 
Carroll  v.  Henderson,  191  Ala.  248,  68 
So.  1;  Pearsall  v.  Hyde,  189  Ala.  86, 
66  So.  665;  Dozier  v.  Farrior,  187  Ala. 
181,  65  So.  364;  Caldwell  v.  Caldwell, 
183  Ala.  590,  62  So.  951;  Nelson  V. 
Wadsworth,  181  Ala.  361,  61  So.  895, 
171  Ala.  603,  55  So.  120;  Presnall  v. 
D.  R.  Burgess  &  Co.,  181  Ala.  263,  61 
So.  804;  Jackson  v.  Putman,  180  Ala.  39, 
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counting,  when  necessary  to  determine  what,  if  anything?,  is  due  on 


60  So.  61;  Mcintosh  f.  Cooper,  167  Ala. 
503,  52  So.  431;  Whisenant  v.  llybart, 
160  Ala.  57S,  49  So.  760;  Whitley  f. 
Dunham  Lumber  Co.,  89  Ala.  493,  7 
So  SIO;  Scawripht  r.  Parmer,  7  So.  201. 
Ark.— Tavlor  r.  Shell,  102  Ark.  649,  145 
S  W.  5S9;  Longino  v.  Ball-Warren 
Com.  Co..  S4  Ark.  521,  106  S.  W.  682; 
German  Nat.  Bunk  r.  Barham,  57  Ark. 
533,  22  S.  W.  95.  Cal. — Cline  v.  Rob- 
bins,  112  Cal.  581,  44  Pac.  1023;  Green 
r.  Thornton,  S  Cal.  App.  160,  96  Pac. 
382.  Colo. — Hawkins  v.  Elston,  58 
Colo.  400,  146  Pae.  254.  D.  C— Green 
r.  Mclntiro,  39  App.  Cas.  249.  Fla.— 
Gille.«»pic  V.  Rifibv,  66  Fla.  9,  63  So.  141. 
111.— Biconess  r.' Hibbard,  267  111.  301, 
lOS  X.  E.  294;  Walker  r.  Warner,  179 
111.  16,  53  N.  E.  594,  70  Am.  St.  Rep. 
hr>;  Decker  r.  Patton,  120  111.  464,  11 
N.  E.  897;  Shultz  V.  McCarty,  193  111. 
App.  318;  Ladd  v.  Ladd,  175  111.  App- 
101.  Ind. — Hanley  r.  Mnson.  42  Ind. 
App.  312,  85  X.  e1  381,  732.  la.— Helt 
r.  Ellis,  31  Iowa  86.  Kan.— Kelso  v. 
Norton,  74  Kan.  442,  87  Pac.  184; 
Kelso  I'.  Norton,  65  Kan.  778,  70  Pac. 
S96,  93  Am.  St.  Rep.  308.  Me.— Spose- 
do  V.  Merriman,  111  Me.  530  90  Atl. 
387;  Strout  v.  Lord,  103  Me.  410,  69 
Atl.  694;  Crooker  v.  Frazier,  52  Me. 
40.^;  Farwell  v.  Sturdivant,  37  Me.  308. 
Mass. — Hawkinson  v.  Bana^han,  203 
Mass.  591,  89  N.  E.  1054;  Dennett  v. 
Codman,  158  Mass.  371,  33  N.  E.  574; 
Doody  V.  Pierce,  9  Allen  141;  Battle  v. 
Griffin,  4  Pick.  6;  Atkins  v.  Sawver,  1 
Pick.  351,  11  Am.  Dec.  188.  "Mich. 
Cusick  r.  Spencer,  149  Mich.  434,  112 
N.  W.  1111;  Leach  r.  Grube,  147  Mich. 
348,  lin  N.  W.  1076;  Sanborn  r.  San- 
born, 104  Mich.  180,  62  N.  W.  371; 
Lamb  r.  .TcfTrcv,  41  Mich.  719,  3  N.  W. 
L'04.  Minn. — Ilnllinp.sworth  v.  Camp- 
bell, 22  Minn.  18,  8  N.  W.  873.  Miss. 
Craft  r.  Bullard,  S.  &  M.  Ch.  366. 
Mo.— Alfred  v.  Pleasant,  175  S.  W. 
891;  Potter  r.  Schaffer,  209  Mo.  586, 
108  S.  W.  60;  McNair  v.  O 'Fallon,  8 
Mo.  188.  Mont.— Toole  v.  Woirick,  39 
Mont.  359,  102  Pac.  590,  133  Am.  St. 
Rep.  576.  Neb. — CAark  r.  Hannafoldt, 
79  Neb.  566,  113  N.  W.  135.  N.  H. 
Murphv  V.  New  Hampshire  Sav.  Bank, 
63  N.  IT.  362;  Cillev  v.  Huse,  40  N.  II. 
358;  McNeil  v.  Call,  19  N.  II.  403,  51 
Am.  Dec.  188.  N.  J.— Atwood  v.  Car- 
mer.  75  N.  J.  Eq.  319,  73  Atl.  114.  N.  Y. 
Reich   r.   Cochran,  213   N.  Y.  416,   107 
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N.  E.  1029  (affirming  162  App.  Div. 
619,  147  N.  Y.  Supp.  1090,  remittitur 
amended  in  214  N.  Y.  629,  108  N.  E. 
1106);  Bolles  V.  Duff,  43  N.  Y.  469, 
10  Abb.  Pr.  (N.  S.)  399,  41  How.  Pr. 
355;  Davis  i;.  Duffie,  18  Abb.  Pr.  360. 
N.  C— Morris  v.  Carroll,  171  N.  C.  761, 
88  S.  E.  511;  Johnson  v.  Loftin,  111  N. 

C.  319,  16  S.  E.  179;  Ingram  v.  Smith, 
41  N.  C.  97.  N.  D.— Stvles  v.  Dickey, 
22  N.  D.  515,  134  N.  W.  702.  Ohio 
McArthur  »;.  Franklin,  16  Ohio  St.  193. 
Okla.— Harding  ;;.  Gillett,  25  Okla.  199, 
107  Pac.  665.  R.  I.— Hazard  v.  Rob- 
inson, 15  R.  L  226,  2  Atl.  433.  S.  D. 
Froelich  v.  Swaflford,  33  S.  D.  142,  144 
N.    W.   925;    Spackman   v.   Gross,   25   S. 

D.  244,  126  N.  W.  389.  Tex.— Gamble 
V.  Martin  (Tex.  Civ.  App.)  129  S.  W. 
386;  Parks  v.  Worthincton,  39  Tex. 
Civ.  App.  421,  87  S.  W.  720.  Vt.— Mer- 
riam  v.  Barton,  14  Vt.  501.  Wis. 
Young  r.  Miner,  145  Wis.  71,  129  N. 
W.  781;  Lvnch  r.  Rvan,  137  Wis.  13, 
lis  N.  W.  174,  129  Am.  St.  Rep.  1040; 
Gerhardt  v.  Ellis,  134  Wis.  191,  114  N. 
W.   495. 

[a]  A  merger  of  the  mortgage  in 
the  equity,  pending  a  suit  for  redemp- 
tion, will  defeat  the  redemption,  since 
a  bill  to  redeem  cannot  be  maintained 
when  there  is  no  outstanding  mortgage. 
Tyler  v.  Brigham,  143  Mass.  410,  9  N. 

E.  750. 

[b]  Conditional  Sale. — A  purchas- 
er's right  under  a  conditional  or  contin- 
gent sale  is  a  subject  of  mortgage,  and 
may  be  redeemed.  Heard  v.  Heard,  181 
Ala.    230,   61    So.    343. 

[c]  Certificate  of  Record. — Where 
the  statute  requires  a  certificate  of  rec- 
ord from  the  register  of  deeds  to  be 
served  upon  the  sheriff  by  a  redemp- 
tioner  before  mortgaged  property  can 
be  redeemed  from  a  foreclosure  sale,  a 
cortificate  from  the  deputy  register  of 
deeds  in  his  own  name  is  not  sufficient. 
Summervillc  r.  Snrrenson,  23  N.  D.  460, 
136  N.  W.  9:;8,  42  L.  R.  A.  (N.  S.)  877. 

[dl  Statute  Requiring  Notice  and 
Security. — Where  the  statute  requires 
a  jiarty  entitled  to  redeem  land,  to  give 
notice  of  his  intention  to  redeem  and 
furnish  security  for  redemption,  such 
statute  should  be  strictly  followed  as 
to  the  manner  and  time  of  giving  such 
notice  and  security.  Union  Cent.  Life 
Ins.  Co.  V.  Rogers,  155  Mo.  307,  55  S. 
W.  1019. 
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the  mortgage  debt;^"  or  he  may  file  a  cross-bill  to  redeem  in  a  suit 
for  foreclosure  of  the  mortgage,^'*  or,  in  a  suit  to  set  aside  a  deed 
conveying  any  portion  of  the  property,  or  to  remove  a  cloud  on  the 
title.^^  A  suit  to  redeem  may  be  joined  with  one  to  have  a  deed  abso- 
lute in  form  adjudged  to  be  a  mortgage  and  for  an  accounting  ;*2  j^^^ 
a  suit  to  redeem  cannot  be  consolidated  with  an  action  in  ejectment.** 
2.  Suit  To  Declare  Deed  a  Mortgage,  and  Redeem  as  Such. 
"Where  a  deed  of  conveyance,  absolute  in  form,  was  intended  by  the 
parties  thereto,  at  the  time  of  its  execution  and  delivery,  as  security 
for  the  payment  of  a  debt,  the  grantor  may,  by  bill  in  equity,  have 


39.  Ala. — Carroll  v.  Henderson,  191 
Ala.  248,  68  So.  1;  Pearsall  v.  Hyde,  189 
Ala.  86,  66  So.  665;  Caldwell  v.  Cald- 
well, 183  Ala.  590,  62  So.  951;  Nelson 
f.  Wadsworth,  181  Ala.  361,  61  So.  895, 
171  Ala.  603,  55  So.  120;  Jackson  v. 
Putman,  180  Ala.  39,  60  So.  61;  Wynn 
r.  Fitzwater,  44  So.  97;  Seawright  v. 
Parmer,  7  So.  201.  Cal. — Cline  V.  Rob- 
Idns,  112  Cal.  581,  44  Pac.  1023.  Fla. 
Ue  Bartlett  v.  Be  Wilson,  52  Fla.  497, 
4  2  So.  189.  111.— Strang  v.  Allen,  44 
111.  428.  Me. — Sposedo  v.  Merriraan, 
111  Me.  530,  90  Atl.  387;  Farwell  V. 
Sturdivant,  37  Me.  308.  Mass.— Miller 
V.  Lincoln,  6  Gray  556;  Saunders  V. 
Frost,  5  Pick.  259,  16  Am.  Dec.  394; 
Battle  V.  Griffin,  4  Pick.  6.  Mich. 
Leach  v.  Grube,  147  Mich.  348,  110  N. 
W.  1076.  N.Y.— Reich  v.  Cochran,  213 
N.  y.  416,  107  N.  E.  1029,  affirming  162 
App.  Div.  619,  147  N.  Y.  Supp.  1090, 
remittitur  amended,  214  N.  Y.  629,  108 
K.  E  1106.  N.  C. — Johnson  v.  Loftin, 
111  N.  C.  319,  16  S.  E.  179.  Okla.— 
Harding  v.  Gillett,  25  Okla.  199,  107 
Pac.  665.  E.  I. — Hazard  v.  Robinson, 
15  R.  1.  226,  2  Atl.  433.  Vt.— Mer- 
riam  v.  Barton,  14  Vt.  501.  Wis. 
Lvnch  v.  Rvan,  137  Wis.  13,  118  N. 
\V.  174,  129  Am.  St.  Rep.  1040;  Ger- 
hardt  V.  Ellis,  134  Wis.  191,  114  N.  W. 
495. 

40.  111.— Sanders  v.  Peck,  131  HI. 
407,  25  N.  E.  508;  Hansen  v.  Cole,  189 
111.  App.  19.  Mass. — ^Hawkinson  i;. 
Banajrhan,  203  Mass.  591,  89  N.  E. 
1054.  N.  J.— Hendee  v.  Howe,  33  N.  J, 
Eq.  92. 

41.  Bremer  v.  Calumet  &  C,  D.  Co. 
127  HI.  464,  18  N.  E.  321. 

42.  Ala. — Nelson  v.  Wadsworth,  181 
Ala.  36],  61  So.  895,  171  Ala.  603,  55 
So.  120;  Heard  v.  Heard,  181  Ala.  230, 
61  So.  343;  Wynn  v.  Fitzwater,  44  So. 
97.  Seawright  V.  Parmer,  7  So.  201. 
Cal.— Wadleigh  v.  Phelps,  149  Cal.  627, 
87  Pac.  93;  Cline  v.  Robbins,  112  Cal. 


581,  44  Pac.  1023;  Hall  v.  Arnott,  80 
Cal.  348,  22  Pac.  200;  Cowing  v.  Rog- 
ers, 34  Cal,  648;  Green  v.  Thornton,  8 
Cal.  App.  160,  96  Pac.  382.  Colo. 
Hawkins  v.  Elston,  58  Colo.  400,  146 
Pac.  254.  Fla.— De  Bartlett  v.  De  Wil- 
son, 52  Fla.  497,  42  So.  189.  HI. 
Union  Mut.  Life  Ins.  Co.  v.  Slee,  110 
111.  35;  Clark  v.  Laughlin,  62  111.  278; 
Shultz  V.  McCarty,  193  111.  App.  318. 
Ind. — Calahan  v.  Dunker,  51  Ind.  App. 
436,  99  N.  E.  1021.  la.— Salinger  v. 
McAllister,  165  Iowa  508,  146  N.  W.  8. 
Ky. — Reed  v.  Lansdale,  Hard.  6.  Mo. 
Sposedo  V.  Merriman,  111  Me.  530,  90 
Atl.  387.  Md. — Baugher  v.  Merrvman, 
32  Md.  185.  Mich.— Cusick  v.  Spencer, 
149  Mich.  434,  112  N.  W.  1111;  Leach 
V.  Grube,  147  Mich.  348,  110  N.  W. 
1076;  Emerson  v.  Atwater,  12  Mich. 
314.  Minn. — Tenvoorde  v.  Tenvoorde, 
128  Minn.  126,  150  N.  W.  396;  Hol- 
lingsworth  V.  Campbell,  28  Minn.  18, 
8  N.  W.  873.  Mo.— Brightwell  v.  Mc- 
Afee, 249  Mo.  562,  155  S.  W.  820;  Reilly 
V.  Cullen,  159  Mo.  322,  50  S.  W.  126. 
Neb.— Gift  v.  Dress,  99  Neb.  801,  157 
N.  W.  1014.  N.  J.— Griffin  i'.  Cooper, 
73  N.  J.  Eq.  465,  68  Atl.  1095;  Melick 
V.  Creamer,  25  N.  J.  Eq.  429.  N.  T. 
Shelley  v.  Codv,  187  N.  Y.  166,  79  N. 
E.  994;  Doty  v.  Norton,  133  App.  Div. 
106,  117  N.  Y.  Supp.  793;  McGinnis  V. 
Oppenheim,  47  Hun  636,  14  N.  Y.  St. 
557.  N.  D. — Smith  v.  Jensen,  16  N.  D. 
408,  114  N.  W.  306.  Ore.- Caro  v. 
Wollenberg,  68  Ore.  420,  136  Pac.  866. 
Pa. — In  re  Helfenstein's  Estate,  135  Pa 
293,  20Atl.  151;  In  re  Logue's  Appeal, 
104  Pa.  136.  S.  C— Carter  v.  Evans, 
17  S.  C.  458.  W.  Va.— Hudkins  v.  Crim, 
72  W.  Va.  418,  78  S.  E.  1043;  Kyger  v. 
Depue,   6  W.   Va.   288. 

See  infra,  IV,  A,  2. 

43.  Robinson  v.  United  Trust,  71 
Ark.  222,  72  S.  W.  992.  But  compare 
Mellon  v.  Lemmon,  111  Pac.  56,  2  Atl. 
56. 
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Biich  deed  declared  to  be  in  fact  a  mortgage,"  and  compel  an  account- 
ing of  rents  and  profits,"  and  charge  the  mortgagee  for  waste  cora- 


44.  U.  S. — Southard  v.  Russell,  16 
How.  047,  14  L.  ed.  1052.  Ala.— Pear- 
sail  r.  Hvde,  189  Ala.  86,  66  So.  665; 
W.  E.  Wright  &  Co.  v.  Butler,  186  Ala. 
£51,  65  So.  136;  Nelson  r.  Wadsworth, 
IM  Ala.  361,  61  So.  895;  171  Ala.  603, 
55  So.  120;  Heard  r.  Heard,  181  Ala. 
230,  61  So.  343;  Hubert  v.  Sistrunk, 
53  So.  819;  Smith  v.  Smith,  153  Ala. 
604,  45  So.  168;  Wynn  v.  Fitzwater, 
44  So.   97.     Cal. — Wadleigh   v.   Phelps, 

149  Cal.  627,  87  Pac.  93;  Cline  r.  Rob- 
bins,  112  Cal.  581,  44  Pac.  1023;  Hall 
V.  Arnott,  80  Cal.  348,  22  Pac.  200; 
Cowing  c.  Rogers,  34  Cal.  648.  Colo. 
Hawkins  r.  Elston,  58  Colo.  400,  146 
Pac.  254.  Fla.— De  Bartlett  i".  De  Wil- 
Bon,  52  Fla.  497,  42  So.  189.  Ga.— 
Russell  r.  Tucker,  136  Ga.  136,  70  S. 
E.  1018.  Idaho. — Bergen  v.  Johnson,  21 
Idaho  619,  123  Pac.  484;  Machold  i'.  Far- 
nan,  20  Idaho  SO,  117  Pac.  408,  14  Ida- 
ho 258,  94  Pac.  170.  HI.— Union  Mut.  Life 
Ins.  Co.  V.  Slee,  110  111.  35;  Shultz  v. 
McCartv,  193  111.  App.  318;  Johnson  v. 
Herdien,  155  111.  App.  426.  Ind.— Doyle 
f.  Ringo,  180  Ind.  348,  102  N.  E.  18; 
Calahan  r.  Dunker,  51  Ind  App.  436, 
99  N.  E.  1021.  la.— Salinger  i\  McAl- 
lister. 165  Iowa  508,  146  N.  W.  8;  Fort 
r.  Colbv,  165  Iowa  95,  144  N.  W.  393; 
Wvllio"r.  Matthews,  60  Iowa  187,  14 
N."  W.  232.  Kan.— Clark  v.  Shoesmith, 
91  Kan.  797,  139  Pac.  426;  Saylor  v. 
Crooker,  89  Kan.  51,  130  Pac.  689; 
Holden  Land  &  Live  Stock  Co.  v.  In- 
terstate Trading  Co.,  87  Kan.  221,  123 
Pac.  733,  L.  R.  A.  1915  B,  492.  Ky. 
MoKinney  v.  Page,  146  Ky.  682,  148 
8.  W.  .382;  Nichols  V.  Marquess,  141 
Kv.  642,  133  S.  W.  562;  Brown  v. 
Spradlin,  1:^6  Kv.  703,  125  S.  W.  150; 
Tucker  r.  Withcrbee,  130  Kv.  269,  113 
8.  W.  123;  Borders  v.  Allen,"  33  Kv.  L. 
Rep.  194,  110  S.  W.  240.  Me.— Howe 
r.  RusHcU,  36  Me.  115.  Md.— Baugher 
V.  Merryman,  32  Md.  185.  Mich. — Cu- 
Bick  r.  Spencer,  149  Mich.  434,  112  N. 
W.  1111;  Sanborn  v.  Sanborn,  104 
Mich.  180,  62  N.  W.  371;  Emerson  t'. 
At  water,  12  Mich.  314.  Minn. — Ten- 
vnorde    V.    Tenvoorde,    12S    Minn.    126, 

150  N.  W.  396;  Dvbdal  v.  Fagerberg, 
102  Minn.  130,  112  \.  W.  lOls  (nfflrmnl 
on  rehearing  in  114  N.  W.  268);  Hol- 
lingsworth  v.  Campbell  28  Minn.  18, 
8  N.  W.  873.  Mo.— Brightwell  v.  Mc- 
Afee,  249   Mo.    562,    155    S.     W.    820; 
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Reilly  v.  Cullen,  159  Mo.  322,  60  S,  W. 
126.  Neb.— Gift  r.  Dress,  99  Neb.  801, 
157  N.  W.  1014.  N.  J.— Griflin  v.  Coop- 
er,  73  N.  J.  Eq.  465,  68  Atl.  1095;  Win- 
ters r.  Earl,  52  N.  J.  Eq.  52,  28  Atl.  15; 
Melick  V.  Creamer,  25  N.  J.  Eq.  429. 
N.  Y.— Shelley  v.  Cody,  187  N.  Y.  166, 
79  N.  E.  994;  Doty  v.  Norton,  133  App. 
Div.  106,  117  N.  Y.  Supp.  793;  Mc- 
Ginnis  v.  Oppenheini,  47  Hun  636,  14 
N.  Y.  St.  557;  Connor  V.  Atwood,  4  N, 
Y.  Supp.  561,  22  N.  Y.  St.  442.  N.  O. 
Gillis  r.  Martin,  17  N.  C.  470,  25  Am. 
Dec.  729.  N.  D. — Smith  v.  Jensen,  16  N. 
D.  408,  114  N.  W.  306.  Ore.— Caro  v. 
Wollenberg,  68  Ore.  420,  136  Pac.  866; 
Eldriedge  v.  Hoefer,  52  Ore.  241,  93 
Pac.  246,  94  Pac.  563,  96  Pac.  1105. 
Pa.— Reeder  v.  TruUinger,  151  Pa.  287, 
24  Atl.  1104,  31  Wklv.  N.  Cas.  103;  In 
re  Helfenstein's  Estate,  135  Pa.  293,  20 
Atl.  151;  In  re  Logue's  Appeal,  104  Pa, 
136.  S.  C— Carter  v.  Evans,  17  S.  C. 
458.  Tex. — Beauchamp  r.  Parrish  (Tex. 
Civ.  App.)  148  S.  W.  333.  Va.— Hill 
r.  Saunders,  115  Va.  60,  78  S.  E.  559. 
W.  Va.— Hudkins  v.  Crim,  72  W.  Va. 
418,  78  S.  E.  1043;  McNeel's  Exrs.  u. 
Auldridge,  25  W.  Va.  113;  Kyger  v. 
Depue,  6  W.  Va.  288.  Wis. — Beebe  v. 
Wisconsin  Mtg.  Loan  Co.,  117  Wis.  328, 
93   N.  W.   1103. 

[a]  An  absolute  deed,  intended  aa 
such  at  the  time  of  its  execution  and 
delivery,  cannot  afterwards  be  changed 
to  a  mortgage  by  a  verbal  agreement 
between  the  parties.  Everett  v.  Estes, 
189   Ala.   60,   66   So.   615. 

[b]  When  a  Mortgage. — A  deed  of 
conveyance  is  a  mortgage  only  when  it 
is  executed  upon  a  present  considera- 
tion to  secure  the  payment  of  a  debt. 
Sweeney   r.   Bixlcr,   G9   Ala.   539. 

\c]  An  assignment  of  a  contract  of 
purchase  to  secure  an  indebtedness,  is 
in  equity  a  mortgage,  and  will  be  so 
declared  under  a  bill  therefor.  Heard 
V.   Heard,  181    Ala.   230,  61   So.  343. 

fd]  An  agreement  to  bid  in  land  of 
a  debtor  and  hold  it  subject  to  his  re- 
demption places  the  parties  thereto  in 
the  relation  of  mortgagee  and  mortga- 
gor. Nichols  V.  Marquess,  141  Kv.  642, 
133  S.  W.  562. 

45.  HI. — TTnion  Mut.  Life  Ins.  Co. 
r.  Slee,  110  111.  35;  Ladd  r.  Ladd,  175 
111.  App.  101;  Johnson  r.  Herdien,  155 
HI.  App.  426.     Ind. — Doyle  v.   Eingo, 
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mitted  by  him  on  the  premises  while  in  his  possession.*^  But  it  must 
be  shown  that  the  conveyance  was  given  as  security  for  a  debt,  and 
that  the  relation  of  debtor  and  creditor  exists  between  the  parties 
thereto."  A  party  may,  by  cross-bill,  have  a  deed  declared  a  mortgage 
and  an  accounting  of  the  rents  and  profits  ordered,*^  and  the  grantee 
under  such  instrument  may  avoid  an  obligation  assumed  therein  by 
showing  that  the  instrument  is  in  fact  a  mortgage.*"  The  character 
of  such  instrument  may  be  determined  in  an  action  of  ejectment.^" 
3.  Tender.  —  A  tender  of  the  amount  due  is  essential  to  the  main- 
tenance of  a  suit  to  redeem  mortgaged  property.^^  But  when  defendant 
refuses  upon  request  of  plaintiff,  to  give  an  account  of  the  amount 
due,  no  tender  is  necessary.^^  The  tender  must  be  made  in  the  manner 
provided  by  statute  f^  although  the  strict  rule  of  tender  applying  in 
actions  at  law  does  not  apply  in  all  its  strictness  in  a  suit  in  equity,'* 


180  Ind.  348,  102  N.  E.  18.  la.— Sal- 
inger V.  McAllister,  165  Iowa  508,  146 
N.  W.  8;  Fort  V.  Colby,  165  Iowa  95, 
144  N.  W.  393.  Ky.— Clark  v.  Shoe- 
smith,  91  Kan.  797,  139  Pac.  426.  Me. 
Howe  i;.  Eussell,  36  Me.  115.  Md. 
Baugher  v.  Merryman,  32  Md.  185.  Mich. 
Cusick  V.  Spencer,  149  Mich.  434,  112 
N.  W.  1111;  Sanborn  v.  Sanborn,  104 
Mich.  180,  62  N.  W.  371;  Emerson  V. 
Atwater,  12  Mich.  314.  Minn.— Dy- 
bdal  V.  Fagerberg,  102  Minn.  130,  112 
N.  W.  1018,  affirmed  on  rehearing  in  114 
N.  W.  268.  Mo.— Brightwell  V.  Mc- 
Afee, 249  Mo.  562,  155'  S.  W.  820.  N. 
J.— Griffin  v.  Cooper,  73  N.  J.  Eq.  465, 
68  Atl.  1095.  N.  y.— Shelley  v.  Cody, 
187  N.  Y.  160,  79  N.  E.  994.  N.  0. 
Gillis  r.  Martin,  17  N.  C.  470,  25  Am. 
Dec.  729.  N.  D. — Smith  V.  Jensen,  16 
N.  D.  408,  114  N.  W.  306.  Ore— Caro 
V.  Wollenberg,  68  Ore.  420,  136  Pac. 
866.  Pa. — In  re  Helfenstein's  Estate, 
135  Pa.  293,  20  Atl.  151.  S.  C— Carter 
V.  Evans,  17  S.  C.  458.  W.  Va.— Hud- 
kins  V.  Crim,  72  W.  Va.  418,  78  S.  E. 
1043;   Kyger  v.   Depue,  6  W.   Va.   288. 

46.  Toole  V.  Weirick,  39  Mont.  359, 
102    Pac.    590,    133    Am.    St.    Rep.    576. 

47.  Ala.— Smith  v.  Smith,  153  Ala. 
504,  45  So.  168.  Colo.— Baird  v.  Baird, 
48  Colo.  506,  111  Pac.  79.  Idaho— Ber- 
gen V.  Johnson,  21  Idaho  619,  123  Pac. 
484.  111.— Deadman  v.  Yantis,  230  111. 
243,  82  N.  E.  592,  120  Am.  St.  Rep.  291; 
Martinet  v.  Duff,  178  111.  App.  199; 
Osborne  v.  Morgan,  171  111.  App.  549. 
Ind. — Calahan  r.  Dunker,  51  Ind.  App. 
436,  99  N.  E.  1021.  la.— Fort  v.  Colby, 
165  Iowa  05,  144  N.  W.  393.  Pa.— 
Wingenroth  V.  Dcllenbacb,  219  Pa.  536, 
69  Atl.  84. 


48.  Walter  v.  Calhoun,  88  Kan.  801, 
129  Pac.  1176. 

49.  Broadbent  v.  Hutter,  163  Wis. 
380,  157  N.  W.  1095. 

50.  McCorniick  v.  Herndon,  67  Wis 
648,  31  N.  W.  303. 

51.  Ala. — Lacey  v.  Lacey,  39  So. 
922.  Ark. — Longino  v.  Ball- Warren 
Com.  Co.,  84  Ark.  521,  106  S.  W.  682; 
German  Nat.  Bank  v.  Barham,  57  Ark 
533,  22  S.  W.  95;  Wood  v.  Holland,  57 
Ark.  198,  21  S.  W.  223.  Idaho— Mach- 
old  V.  Fanian,  20  Idaho  80,  117  Pac. 
408,  14  Idaho  258,  94  Pac.  170.  DL 
Boulter  v.  Cunningham,  189  III.  App. 
597.  Ind. — Calahan  v.  Dunker,  51  Ind. 
App.  436,  99  N.  E.  1021.  Kan.— Mor- 
ns V.  Hulme,  71  Kan.  628,  81  Pac.  169. 
La.— Bagley  v.  Bourque,  107  La.  395, 
31  So.  860.  Me. — Lumsden  v.  Manson, 
96  Me.  357,  52  Atl.  783.  Mass.— Put- 
nam V.  Putnam,   13  Pick.   129. 

Contra,  Casserly  v.  Witherbee,  119  N. 
Y.  522,  23  N.  E.  1000.  And  see  Jopling 
V.  Walton,  138  Mo.  485,  40  S.  W.  99, 
and  infra  IV,  E. 

52.  Ala. — Adams  v.  Sayre,  70  Ala. 
318.  Miss. — Aust  v.  Rosenbaum,  74 
Miss.  893,  21  So.  555.  N.  H.— Wat- 
kins  V.  Watkins,  57  N.  H.  462. 

53.  Machold  v.  Farnan,  20  Idaho  80, 
117  Pac.  408;  Iowa  Loan  &  Trust  Co. 
V.  Kunseh,  156  Iowa  91,  135  N  W 
426. 

[a]  A  deposit  with  the  clerk,  of  the 
necessary  amount  of  money  to  redeem 
land  from  a  foreclosure  sale,  may  be 
made  in  lieu  of  a  personal  tender  to 
the  person  to  whom  it  is  due.  Iowa 
Loan  &  Trust  Co.  v.  Kunseh,  158 
Iowa  91,  135  N.  W.  426. 

54.  Cal.— De    Leonis    v.    Walsh,    140 
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especially  where  an  acoounting  is  necessary  to  determine  the  amount 
to  be  tendered  or  paid."  Payment  of  the  money  into  court  is  not 
necessary,"  unless  required  by  statute."  No  tender  is  required  in  a 
suit  to  have  a  deed  declared  a  mortgage,  since  the  defendant  is  secured 
by  his  lien  on  the  property.*** 

B  Jurisdiction.  —  Jurisdiction  of  suits  for  the  redemption  of 
mortcaf'ed  property  is  held  exclusively  by  courts  of  chancery,  or  courts 
vested  with  full  powers  of  equity,^^  in  the  exercise  of  which  all  ques- 
tions necessary  for  a  proper  determination  of  the  rights  of  the  parties 
may  be  adjudicated  ;*'°  and  this  jurisdiction  is  not  limited  to  the  court 
in  which  the  foreclosure  proceedings  are  had,°^  except  by  express 
provision  of  statute."-  The  amount  in  controversy  in  a  suit  to  redeem, 
where  that  determines  jurisdiction,  is  the  value  of  the  property  sought 


Cal.  175,  73  Pac.  813.  Ind.— Doyle  v. 
Ringo,  180  Ind.  348,  102  N.  E.  18.  la.— 
Wvllie  V.  Matthews,  60  Iowa  187,  14 
N.'  VV.  232.    Mass. — Putnam  v.  Putnam, 

13  pick  129;  Saunders  v.  Frost,  5 
Pick.  259,  16  Am.  Dec.  394.  Minn.— 
Dunn  V.  Dewey,  75  Minn.  153,  77  N. 
W.  793.  Mo.— Potter  v.  Schaflfer,  209 
Mo.  586,  108  S.   W.  60. 

55.  Cal. — De  Leonis  V.  Walsh,  140 
Cal  175,  73  Pac.  813.  Ind.— Doyle  v. 
Ringo,  180  Ind.  348,  102  N.  E.  18;  Cala- 
han  V.  Dunkcr,  51  Ind.  App.  436,  99 
N  E.  1021.  la. — VVyllie  V.  Matthews, 
GO  Iowa  187,  14  N.  W.  232.  Ky.— Reed 
r.  Lansdale,  Hardin  6.  Me. — ^Farwell  V. 
Sturdivant,  ?,7  Me.  308.  Mass. — Putnam 
r.  Putnam,  13  Pick.  129.  Mich. — Meigs 
r.  M.'Farlan,  72  Mich.  194,  40  N.  W.  246. 
W.  Va.— Hudkins  V.  Crim,  72  W.  Va. 
418,  78   S.   E.   1043. 

56.  Potter  v.  Schaffer,  209  Mo.  586, 
108  S.  W.  60. 

57.  U.  S. — Clarke  v.  Northwestern 
Mut.  Life  Ins.  Co.,  94  Fed.  262,  36  C. 
C  A.  233.  Ala. — Murphree  t.  Summer- 
lin,  114  Ala.  54,  21  So.  470.  W.  Va. 
Shank  i).  Grofif,  45  W.  Va.  543,  32  S. 
E.  248. 

58.  Ky. — Nichols  v.  Marquess,  141 
Kv.  642,  133  S.  W.  562;  Tucker  v. 
Withorbee,  130  Ky.  269,  113  S.  W.  123. 
Mont.— Toole  v.  Weirick,  39  Mont.  359, 
102  Pac.  590,  123  Am.  St.  Rep.  576. 
N.  Y.— Dotv  V.  Norton,  133  App.  Div. 
106,  117  N.  Y.  Supp.  793.  N.  D.— Smith 
r.  .Jcnspn.  16  N.  D.  408,  114  N.  \V.  :!06. 
Ore. — Eldricdgp  v.  Iloefcr,  52  Ore.  241, 
93  Pac.  246,  94  Pac.  563,  96  Pac.  1105. 

59.  U.  S.— Kanawha  Coal  Co.  v.  Ka- 
nawha &  Ohio  Coal  Co.,  7  Blatchf.  391, 

14  Fed.  Caa.  No.  7,606.  Conn.— Bridge- 
port Sav.  Bank  v.  Eldredge,  28  Conn. 
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556,  73  Am.  Dec.  688.  HI.- O 'Halloran 
V.  Fitzgerald,  71  111.  53.  Ky.— Breck- 
enridge  v.  Brooks,  2  A.  K.  Marsh.  335, 
12  Am.  Dec.  401.  Me. — Crummett  v. 
Littlefield,  98  Me.  317,  56  Atl.  1053; 
Stinchfield  V.  Milliken,  71  Me.  567. 
Mass.  —  Lancy  v.  Abington  Savings 
Bank,  177  Mass.  431,  59  N.  E.  115; 
Dary  v.  Kane,  158  Mass.  376,  33  N.  E. 
527;  Boyden  V.  Partridge,  2  Gray  190; 
Eaton  V.  Green,  22  Pick.  526;  Fowler 
V.  Rice,  17  Pick.  100;  Saunders  f.  Frost, 
5  Pick.  259,  16  Am.  Dec.  394.  Minn. 
Flynn  v.  Foley  Bros,  91  Minn.  444,  98 
N.*^W.  332.  Pa. — Kane  v.  Laughlin,  190 
Pa.  598,  42  Atl.  960.  Wis.— Chaflfee  v. 
Conwav,  125  Wis.  77,  103  N.  W.  269; 
Posten'v.  Miller,  60  Wis.  494,  19  N.  W. 
540. 

60.  Conn. — Bridgeport  Sav.  Bank  t?. 
Eldredge,  28  Conn.  556,  73  Am.  Dec. 
688.  111. — O'Halloran  v.  Fitzgerald,  71 
111.  53.  Kan.— See  Holmes  v.  Holt,  90 
Kan.  774,  136  Pac.  246.  Ky.— Brecken- 
ridge  v.  Brooks,  2  A.  K.  Marsh.  335,  12 
Am.  Dec.  401.  Me. — Crummett  r.  Little- 
field,  98  Me.  317,  56  Atl.  1053.  Mass. 
Saunders  v.  Frost,  5  Pick.  259,  16  Am. 
Dec.  394.  Mich. — Bigclow  i;.  Thomp- 
son, 133  Mich.  3:U,  94  N.  W.  1077.  Mo. 
Stillwcll  r.  Hamm,  97  Mo.  579,  11  S.  W. 
252.  Pa.— Kane  r.  Laughlin,  190  Pa. 
598,  42  Atl.  960.  Wis. — Chaffee  v.  Con- 
way,   125   Wis.   77,   103   N.   W.    269. 

[a]  As  to  statutory  limitations  on 
the  court's  jurisdiction  of  equitable 
mortgages,  see  Eaton  v.  Green,  22  Pick. 
(Mass.)  526;  Fowler  v.  Rice,  17  Pick. 
(Mass.)   100. 

61.  Grob  V.  Cushman,  45  111.  119. 

62.  Bridgeport  v.  Blinn,  43  Conn. 
274. 
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to  be  redeemed,''^  or,  w-'here  there  has  been  a  decree  of  foreclosure, 
the  amount  decreed  to  be  paid  as  a  condition  precedent  to  redemption.^* 
The  allegations  of  the  bill  control  in  determining  the  jurisdiction 
of  the  court.*^^ 

C.  Venue.  —  A  suit  to  redeem  mortgaged  property  may  be  brought 
wherever  the  court  has  jurisdiction  of  the  parties,  regardless  of  the 
location  of  the  land  to  be  redecmed,^*^  unless  there  is  express  provision 
of  statute  to  the  contrary.''^ 

D.  Pakties.  —  1.  Plaintiff.  —  Mortgaged  property  may  be  re- 
deemed by  the  mortgagor, '^^  or  the  grantor  of  land  conveyed  by  abso- 
lute deed  adjudged  to  be  a  mortgage, '^'^  the  mortgagor's  personal 
representative, '°  his  heirs, "^  his  widow,'^  his  wife,  where  he  has  aban- 
doned his  family  and  abjured  the  realm, ^"  his  grantee,^*  or  assignee 
of  the  statutory  right  of  redemption,^^  by  a  junior  mortgagee,  Avhen 
he  has  not  been  made  a  party  to  the  foreclosure  proceedings,^'^  or  the 


Scripture    V.    Johnson,    3    Conn. 
Bridgeport    V.    Blinn,    43    Conn. 


63. 
211. 
64. 

274. 

65.  Beauehamp  v.  Parrish  (Tex.  Civ. 
App.)    148   S.   W.   333. 

66.  Me. — Smith  v.  Larrabee,  58  Me. 
361.  Mass. — Dary  v.  Kane,  158  Mass. 
376,  33  N.  E.  527;' Burlingame  ;;.  Hobbs, 
12  Gray  367.  W.  Va.— Lawrence  v.  Du 
Bois,   16  W.   Va.   443. 

67.  Smith  v.  Smith,  104  Cal.  xviii, 
38  Pac.  43;  Bush  v.  Treadwell,  11  Abb. 
Pr.  N.  S.  (N.  Y.)  27.  Compare  Hub- 
bell  V.  Sibley,  4  Abb.  Pr.  N.  S.  (N.  Y.) 
403. 

68.  Ala. — Johnson  v.  Davis,  180  Ala. 
143,  60  So.  799.  Ark.— Taylor  v.  Shell, 
102  Ark.  649,  145  S.  W.  539.  111. 
Clary  v.  Schoock,  253  111.  471,  97  N. 
E.  1070;  Shultz  v.  McCarty,  193  111. 
App.  318. 

[a]  The  equitable  owner  of  mort- 
gaged premises  who  procured  the  holder 
oi'  the  legal  title  to  convey  it  as  se- 
curity for  a  debt  of  such  equitable 
owner,  may  maintain  a  bill  to  redeem 
the  property.  Parmer's  Admr.  v.  Par- 
mer, 88   Ala.   545,   7   So.   657. 

69.  Shultz  V.  McCarty,  193  111.  App. 
318;  Caro  v.  Wollenberg,  68  Ore.  420, 
136  Pac.  866.       See  supra,  III,  B. 

70.  Mass. — Long  v.  Richards,  170 
Mass.  120,  48  N.  E.  1083,  64  Am.  St. 
Rep.  281.  N.  Y.— Wolcott  v.  Sullivan, 
6  Paige  117.  R.  I. — Hazard  v.  Robin- 
son, 15  R.  I.  226,  2  Atl.  433.  Vt. 
Merriam   i\  Barton,  14  Vt.  501. 

[a]  The  mortgagor's  personal  rep- 
resentative is  not  a  necessary  party  to 
a  bill  by  the  mortgagor's  heirs  to  re- 


deem from  foreclosure,  where  such  heirs 
have  made  all  payments  on  the  mort- 
gage debt,  and  there  is  no  effort  to 
charge  the  personal  assets  of  the  mort- 
gagor's estate  with  the  debt.  Jones  v. 
Richardson,  85  Ala.  463,  5  So.  194. 

71.  Ala. — Rainey  v.  McQueen,  121 
Ala.  191,  25  So.  920;  Jones  v.  Richard- 
son, 85  Ala.  463,  5  So.  194.  Ark.— Tay- 
lor V.  Shell,  102  Ark.  649,  145  S.  W. 
539.  Cal.— McGuire  v.  Lynch,  126  Cal. 
576,  59   Pac.   27. 

72.  Cal. — McGuire  v.  Lynch,  126 
Cal.  576,  59  Pac.  27.  111.— Bigoness  v. 
Hibbard,  267  111.  301,  108  N.  E.  294. 
Md. — Hays  v.  Cretin,  102  Md.  695,  62 
Atl.  1028,  4  L.  R.  A.  (N.  S.)  1039. 
Mass.— McCabe  v.  Bellows,  1  Allen  269. 

73.  Sanborn  v.  Sanborn,  104  Mich. 
ISO,  62  N.  W.  371. 

74.  Ala. — Johnson  v.  Davis,  180  Ala. 
143,  60  So.  799.  Me.— Hilton  r.  Lothrop, 
46  Me.  297.  Mass.— The  Boston  Iron 
Co.  V.  King,  2  Cush.  400.  Okla.— Hard- 
ing V.  Gillett,  25  Okla.  199,  107  Pac. 
665.  Ore.— Urquhart  f.  Belloni,  57  Ore. 
314,  111  Pac.  692.  Wis.— Young  v. 
Miner,   145    Wis.   71,   129   N.   W.   781. 

75.  Johnson  v.  Davis,  180  Ala.  143, 
60   So.   799. 

[a]  A  trustee  in  bankruptcy  (1)  is 
an  assignee  of  the  statutory  right  of 
redemption  under  the  terms  of  the 
statutes.  Johnson  v.  Davis,  180  Ala. 
143,  60  So.  799.  (2)  And  a  receiver  mav 
properly  bring  an  action  to  redeem  the 
property.  Bolles  v.  Duff,  43  N.  Y.  469, 
10  Abb.  Pr.  (N.  S.)  399,  41  How.  Pr. 
355. 

76.  U.  S. — American  Loan  &  Trust 
Co.  V   Atlanta  Electric  Ry.  Co.,  99  Fed. 
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hoUlor  of  a  junior  jiulgmcfit  lion/^  or  the  purchaser  of  the  pnntor  s 
.0  tv  of  redemption  at  execution  sale  -  or  a  vendee  at  trustee  s  sale 
under  a  deed  of  trustJ^  A  part  owner,  tenant  in  common  or  joint 
tnnt  of  in  equity  of  redemption  may  redeem  -  Where  a  married 
voman  is  the  owner  of  the  equity  of  redemption,  her  husband  should 
be  ioined  witli  her  in  a  suit  to  redeem.«^  The  grantor  is  not  a  neces- 
sary partv  to  an  action  by  his  grantee  in  a  suit  to  redeem;"  nor  is 
one  tenant  in  common  a  necessary  party  to  his  cotenant  s  bill  to  re- 
deem from  a  mortgage  on  common  property.s^ 

2  Defendant.  —  The  necessary  parties  defendant  to  a  bill  to  re- 
deem -ire  all  the  persons  legally  or  beneficially  interested  in  the  legal 
estate  created  by  the  mortgage,  and  parties  entitled  to  receive  or  share 
in  the  payment  of  the  mortgage,^*  or  any  person  who  has  or  claims 


313,  Ala.— Johnson  r.  Davis,  180  Ala. 
143  60  So.  799.  Cal.— Carpenticr  v. 
Brc'nham,  50  Cal.  549.  Conn.— Bridge- 
port Sav.  Bank  v.  Eldredge,  28  Conn. 
556,  73  Am.  Dec.  688.  111.— Strang  V. 
Allen,  44  111.  428;  Hansen  i'.  Cole,  189 
111     App.    19.     Ind.— Proctor  v.   Baker, 

15  Ind.  178.  Ky.— Bank  of  United 
States  v.  Carroll,  4  B.  Mon.  40.  Mass. 
Saunders      r.      Frost,      5     Pick.      2o9, 

16  Am  Dec.  29-i'.  Mich.— Lamb  f. 
Jeffrey,  41  Mich.  719,  3  N.  W.  204; 
Sager' r.  Tupper,  35  Mich.  134.  Minn. 
Nolan  r.  Dver,  75  Minn.  231,  77  N.  W. 
786  N.  Y."— Denton  r.  Ontario  County 
Nat.  Bank,  63  Hun  625,  IS  N.  Y.  Supp. 
38,  44  N.  Y.  St.  33.  N.  D.— Summer- 
ville  r.  Sorrcnson,  23  N.  D.  460,  136 
N.  W.  938,  42  L.  K.  A.  (N.  S.)  877. 
S.  D.— Froelich  V.  Swafford,  33  S.  D. 
142,  144  N.  VV.  925.  Tex. — Gamble  v. 
Martin  (Tex.  Civ.  App.)  129  S.  W. 
386. 

fa]  A  conveyance  to  the  first  mort- 
gagee, after  the  execution  of  a  second 
iiiortL'agc,  of  his  equity  of  redemption 
<l(.rs  not  cut  off  the  right  of  the  jun- 
ior mortgat'ce  to  redeem  from  the  first 
mortgagee.  Rothschild  v.  Bay  City  Lum- 
ber Co.,  139  Ala.  571,  36  So.  785. 

77.  AUu— Greenwood  r.  Trigg, 
Dnhbs  .<L-  Co.,  l.'.t  Ala.  487,  46  So.  227; 
First  Nat.  Bank  r.  Elliott,  125  Ala.  646, 
27  So.  7,  82  Am.  St.  Rep.  268,  47  L.  R. 
A.  742;  Lehman,  Dmtt  &  Co.  V.  Collins, 
69  Ala.  127,  Axk. — Longino  v.  Ball- 
Warren  Com.  Co.,  84  Ark.  521,  106  S. 
W.  6,S2.  ni.— Strang  r.  Allen,  44  111. 
428.  Ind.— Ft.  Wayne  Builders'  Sup- 
ply Co.  r.  Pfeiffer,"  60  Ind.  App.  615, 
111  N.  E.  192.  la.— Iowa  Loan  &  Trust 
Co.  i;.  Kunsch,  156  Iowa  91,  135  N.  W. 
426;     Mayer  r.  Farmers'  Bank,  44  Iowa 
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212.     N.    J.— Hendee    v.    Howe,    33    N. 
J.  Eq.  92. 

78.  Goodrich  V.  Staples,  2  Cush. 
(Mass.)   258. 

79.  Gamble  v.  Martin  (Tex.  Civ. 
App.),   129   S.   W.   386. 

80.  Conn. — Lyon  v.  Robbins,  45 
Conn.  513.  Ind. — Roswell  v.  Simonton, 
2  Ind,  516.  N.  Y.— Boqut  v.  Coburn,  27 
Barb.  230.  Okla.— Harding  V.  Gillett, 
25  Okla.  199,  107  Pac.  665. 

fa]  A  part  owner  (1)  may  redeem 
and  hold  the  property  to  his  own  use, 
subject  to  repayment  by  his  co-debtors 
of  their  proportionate  parts,  by  paying 
the  amount  due  on  the  mortgage,  where 
the  other  part  owners  fail  to  pay  their 
contributory  shares  (Ind. — Rdswell  V. 
Simonton,  2  Ind.  516.  N.  Y.— Boqut  v. 
Coburn,  27  Barb.  230.  Okla.— Harding 
V.  Gillett,  25  Okla.  199,  107  Pac  665), 
(2)  although  he  cannot  compel  the 
mortgagee  to  accept  such  portion  only 
of  the  debt  as  is  represented  by  hia 
interest  in  the  land.     Lyon  v.  Robbins, 

45  Conn.  513;  Roswell  r.  Simonton,  2 
Ind.  516. 

81.  Hilton  V.   Lothrop,   46   Me.   297. 

82.  Young  r.  Miner,  145  Wis.  71,  129 
N.  W.  781. 

83.  Bailey  v.  Jefferson,  186  Ala.  214, 
64  So.  955. 

84.  Ala. — Moon  v.  Jacobs,  103  Ala. 
548,  15  So.  866.  See  Lovelace  r.  Hut- 
chinson, 106  Ala.  417,  17  So.  623.  Ark. 
Wood  V.  Holland,  57  Ark.  198,  21  S.  W. 
223.  111. — T^nion  Mut.  Life  Ins.  Co.  V. 
Slee,  123  111.  57,  13  N.  E.  222.  Me.— 
Brown  r.  Johnson,  53  Me.  246;  Rich- 
ards V.  Pierce,  52  Me.  560;  Stone  V. 
Bartlett,  46  Me.  4;i8;  Hilton  r.  Lothrop, 

46  Me.  297;  Bailey  r.  My  rick,  36  Me. 
50:  Wing  V.  Davis,  7  Mo.  31.  Mass. 
McCabe  v.  Bellows,  1  Allen  269;  White 


MORTGAGES 


1083 


any  interest  in  the  controversy,  or  any  part  thereof,  adverse  to  the 
complainant,^^  or  any  person  whose  right  may  be  affected  by  the  suit,^^ 
unless  their  interest  is  acquired  after  the  institution  of  the  suit  to 
redeem.^^  The  assignee  of  a  mortgage  is  a  necessary  party  defendant 
in  a  suit  to  redeem  the  mortgaged  premises,^^  and  the  grantee  of  a 
mortgagee,  after  the  latter 's  purchase  at  his  own  foreclosure  sale,  is 
to  be  treated  as  assignee,  and  is  a  necessary  party  to  a  suit  to  re- 
deem f^  and  so  is  the  receiver  of  the  mortgagee.^*'  The  personal  rep- 
resentative of  the  holder  of  the  legal  title  to  personal  property  held 
under  mortgage  is  a  necessary  party  to  a  suit  to  redeem,^^  and  so  is 
one  who  held  the  note  and  mortgage  in  trust  for  the  creditor.''^  The 
heirs  of  an  intestate  are  necessary  parties  to  a  bill  to  enjoin  the  ad- 
ministrator from  prosecuting  ejectment  covering  land  deeded  to  his 
intestate  on  the  ground  that  the  deed  was  intended  as  a  mortgage,^^ 
and  the  heirs  of  a  deceased  partner  are  proper,  if  not  necessary,  parties 
to  a  bill  to  redeem  land  which  was  mortgaged  to  the  firm.^*     Where 


V.  Curtis,  2  Gray  467;  Goodrich  v. 
Staples,  2  Cush.  258.  Mich. — Sanborn 
V.  Sanborn,  104  Mich.  180,  62  N.  W.  371. 
N.  Y. — Hickock  v.  Scribner,  3  Johns. 
Cas.  311;  Wolcott  v.  Sullivan,  6  Paige 
117;  Yelverton  v.  Shelden,  2  Sandf.  Ch. 
481.  N.  C— Thorpe  v.  Eicks,  21  N.  C. 
613.  Tex. — Chase  v.  First  Nat.  Bank, 
1  Tex.  Civ.  App.  595,  20  S.  W.  1027. 
Vt.— Wing  V.  Cooper,  37  Vt.  169.  Va. 
Chowning  v.  Cox,  1  Eand.  (22  Va.) 
306,  10  Am.  Dec.  530.  W.  Va.— Mc- 
Neel's  Exrs.  v.  Auldridge,  25  W.  Va. 
113;  Kyger  v.  Depue,  6  W.  Va.  288. 
Wis.— Hunt  V.  Rooney,  77  Wis.  258,  45 
N.   W.   1084. 

[a]  An  equitable  assignee  of  the 
mortgagee  is  a  necessary  party  defend- 
ant to  a  suit  by  the  mortgagor  for  re- 
demption of  the  premises.  Union  Mut. 
Life  Ins.  Co.  v.  Slee,  123  111.  57,  13  N. 
E.  222. 

[b]  An  assignee  holding  as  secur- 
ity, a  mortgage  and  the  notes  secured 
thereby,  assigned  by  the  mortgagee 
to  secure  his  own  debt,  is  a  neces- 
sary party  defendant  to  a  bill  to  re- 
deem from  such  mortgage.  Brown  v. 
Johnson,   53    Me.    246. 

85.  Conn. — Patterson  v.  Kellogg,  53 
Conn.  38,  22  Atl.  1096.  111.— Union 
Mutual  Life  Ins.  Co.  v.  Slee,  123  111. 
57,  13  N.  E.  222.  Me.— Crummett  f. 
Littlefield,  98  Me.  317,  56  Atl.  1053; 
Eowell  V.  Jewett,  69  Me.  293.  Mo.— 
Stillwell  V.  Hamm,  97  Mo.  579,  11  S. 
W,  252.  N.  J.— Wimpfheimer  v.  Pru- 
dential Ins.  Co.,  56  N.  J.  Eq.  585,  39 
Atl.  916.  Va. — Chowning  v.  Cox,  1 
Eand.   (22  Va.)    306,  10  Am.  Dec.  530. 


[a]  Joining  Different  Grantees.— A 
bill  to  have  two  deeds  which  were  exe- 
cuted simultaneously  to  different  gran- 
tees, named  as  defendants  in  the  bill, 
decreed  to  be  mortgages,  is  not  subject 
to  demurrer  for  misjoinder  of  parties 
and  for  improperly  joining  several 
causes  of  action,  when  it  alleges  that 
the  execution  and  delivery  of  the  deeds 
were_  induced  by  the  defendants  work- 
ing in  concert.  Gift  v.  Dress,  99  Neb. 
801,  157  N.  W.  1014. 

86.  D.  C. — See  Green  v.  Mclntire, 
39  App.  Cas.  249.  Me.— Hilton  v.  Loth- 
rop,  46  Me.  297.  N.  Y.— Hickock  v. 
Scribner,  3  Johns.  Cas.  311.  Va.— Clark 
V.  Long,  4  Eand.   (25  Va.)   451. 

[a]  A  respondent  without  interest 
in  the  property  cannot  question  by  de- 
murrer the  sufficiency  of  a  bill  to  re- 
deem from  another.  Lee  v.  Jefferson 
County  Bldg.  &  Loan  Assn.,  191  Ala. 
215,  67  So.  999. 

87.  Hervey  v.  Savery,  48  Iowa  313. 

88.  Hall  V.  Lewis,  118  N.  C.  509.  24 
S.  E.  209. 

89.  Davis  V.  Duffie,  18  Abb.  Pr.  CN. 
Y.)    360.  ^ 

90.  Southern  Mut.  Bldg.  &  Loan 
Assn.  V.  Andrews,  122  Ala.  598,  26  So, 
113. 

91.  Wood  r.  Holland,  57  Ark.  198,  21 
S.  W.  223;  Hazard  v.  Eobinson,  15  E.  I 
226,  2  Atl.  433. 

92.  Stillwell  v.  Hamm,  97  Mo.  579. 
11  S.  W.  252. 

93.  Wynn  v.  Fitzwater  (Ala.).  44 
So.  97.  ' 

94.  Whisenant  v.  Hybart,  160  Ala. 
578,  49  So.  760. 
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a  husband  and  A\nfe  joined  in  a  conveyance  or  mortgage,  in  a  suit  by 
the  wife  the  husliand  is  a  necessary  party,°=*  and  in  a  suit  by  the  hus- 
band the  wife  is  a  necessary  party.««  In  a  suit  to  redeem  by  the 
eriuitable  owner  of  the  land,  the  legal  owner  is  a  necessary  party  de- 
fendant." A  part  owner  of  an  equity  of  redemption  shculd  be  made 
a  party  defendant,  if  he  fails  to  join  as  a  comphiiimnt  in  the  suit  to 
redeem.''^  And  a  complainant  may,  in  his  bill  to  redecmi,  bring  into 
court  all  parties  who  might  call  for  redemption  of  the  property."^ 
such  as  second  mortgagees,  and  subsequent  incumbrancers,^  or  creditors 
of  the  complainant,^  or  a  surety,  who  has  been  obliged  to  pay  the 
mortuMge  delit.^  P.ut  after  a  mortgagee  has  parted  with  all  his  inter- 
est in  The  mortgage  and  the  del^t  secured  thereby,  he  is  not  a  neces- 
sary party  defendant  to  a  suit  to  redeem  the  mortgaged  property,* 
unless  partial  payments  on  the  mortgage  delit  have  been  received  by 
him,  and  an  accounting  is  sought  also  in  the  suit  to  redeem,^  nor  is  a 
mortgagor,  who  has  parted  with  his  equity  of  redemption,  a  necessary 
party;*'  neither  is  the  beneficiary  of  a  deed  of  trust  who,  after  pur- 
chasing at  the  foreclosure  sale,  has  conveyed  his  interest  in  the  prop- 
erty,^ nor  is  the  guardian  of  a  ward  wiio  reached  his  majority  prior 
to  Viie  foreclosure  and  sale,  and  who  has  been  discharged  as  such 
guardian.*  The  heirs  of  a  deceased  mortgagee  are  not,  in  ordinary 
cases,  necessary  parties  defendant  to  a  suit  to  redeem  from  the  mort- 
gage." 


95.  Pierce  v.  Le  Monier,  172  Mass. 
508,  5.'?  N.  E.  125;  Sanborn  r.  Sanborn, 
104    Mich.    180,    62    X.    W.    371. 

fa]  Fugitive  Husband  a  Necessary 
Party. — In  a  suit  by  the  wife  to  re- 
deem from  a  niortgaf^e  on  the  home- 
stead, the  husband,  who  has  fled  the 
country  for  a  confessed  crime,  is  a 
necessary  party.  Sanborn  v.  Sanborn, 
104  Mieh.  180,  62  N.  W.  .371. 

[b]  Suit  by  wife  to  have  convey- 
ance declared  a  mortgage,  and  to  re- 
deem. Marhurv  Lumber  Co.  i".  Posey, 
142   Ala.    394,   38    So.    242. 

[c\  Separate  Property. — But  where 
a  married  Wdnian  sues  to  redeem  land 
held  by  her  to  her  sole  and  separate  use 
from  a  mortgatje  executed  by  herself 
and  her  husband,  neither  the  husband 
nor  the  aasicnee  of  his  estate  for  the 
Tienefit  of  creditors  is  a  necessary  party. 
Conant  r.  Warren,  6  Gray  (Mass.)   562. 

96.  Hawos  r.  Detroit  Fire  &  Marine 
Ins.  Co.,  100  Mieh.  324,  67  N.  \V.  329, 
63  Am.  St.  Rep.  581. 

97.  Upham  r.  Brooks,  2  Story  623, 
28  Fed.  Gas.  No.  16,796. 

98.  McPherson  r.  Hayward,  81  Me. 
320,   17   Atl.   164. 

99.  Me. — Lovell  r.  Farrinpton,  50 
Me.  239.  Stone  r.  Bartlett,  46  Me.  438; 
N.  Y.— Connor  r.  Atwood,  4  N.  Y.  Supp. 
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561,  22  N.  Y.  St.  442.     Wis.— Hunt  v. 
Rooney,  77  Wis.  258,  45  N.  W.  1084. 

1.  Stone   V.  Bartlett,  46   Me.   438. 

2.  Kyger  r.  Depue,  6  W.  Va.  288. 

3.  Hunt  r.  Rooney,  77  Wis.  258,  45 
N.   W.   1084. 

4.  U.  S. — Kanawha  Coal  Co.  v. 
Kanawha  &  Ohio  Coal  Co.,  7  Blatchf. 
301,  14  Fed.  Cas.  No.  7,606.  Ala. 
Bailey  v.  Jefferson,  186  Ala.  214.  64 
So.  055;  Raisin  Fertilizer  Co.  v.  Bell, 
107  Ala.  261,  18  So.  168.  Me.— Bcals 
r.  Cobb,  51  Me.  348. 

5.  Sadler  i;.  Jefferson,  143  Ala.  660, 
30   So.   380. 

6.  Thomas  v.  Jones,  84  Ala.  302,  4 
So.  270;  Commercial  R.  E.  &  B.  Assn. 
V.  Parker,  84  Ala.  208,  4  So.  268;  Thorpo 
r.  Ricks,  21  N.  C.  613.  But  compare 
Clark    r.    Lnnp;,   4    Raiid.    (25    Va.)    451. 

[a]  Neither  the  grantor  nor  trustee 
in  a  deed  of  trust  are  necessary  parties 
to  a  suit  by  the  purchaser  of  the 
equity.  Kanawha  Coal  Co.  v.  Kanawha 
&  Ohio  Coal  Co.,  7  Blatchf.  391,  14 
Fed.   Cas.   No.   7,606. 

7.  Staples  v.  Shackleford,  150  Mo. 
471,  51   S.  W.  1032. 

8.  Staples  r.  Shackleford,  150  Mo. 
471,   51   S.   W.   1032. 

9.  Strout  V.  Lord,  103  Me.  410,  69 
Atl.  694. 
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E.  Pleadings.  —  Notwithstanding  the  fact  that  it  seeks  broader 
relief  than  complainant  is  entitled  to,^''  a  bill  to  redeem  must  set  out 
facts  to  support  the  relief  sought,  since  equity  can  grant  no  relief 
beyond  that  authorized  by  the  facts  stated  in  the  bill  :'^^  and  such  facts 
should  be  the  ultimate  facts  constituting  the  cause  of  action,  as  dis- 
tinguished from  the  evidentiary  or  argumentative  facts  ;^2  ^-^^  |j^g 
prayer  of  the  bill  should  specify  the  relief  desired.^^  A  bill  to  redeem 
mortgaged  premises  is  good  against  demurrer,  where  it  shows  that  the 
complainant  has  a  right  to  redeem  the  mortgaged  property,^*  but  if 
it  fails  to  show  equity,^^  or  is  multifarious,^^  or  vague  and  indefinite 
in  its  statement  of  material  facts,  it  will  be  dismissed.^^     And  the 


10.  Parmer's  Admr.  v.  Parmer,  88 
Ala.  545,  7  So.  657;  McCabe  v.  Bel- 
lows, 1  Allen  (Mass.)  269. 

11.  Cal. — Cerpentier  v.  Brenham,  50 
Cal.  549.  111.— Pitts  r.  Cable,  44  111. 
103.  Minn. — Duiin  v.  Dewey,  75  Minn. 
Shackleford,  150  Mo.  471,  51  S.  W. 
153,  77  N.  W.  793.  Mo.— Staples  v. 
1032;  Bender  v.  Zimmerman,  122  Mo- 
194,  26  S.  W.  973.  N.  C— Johnson  v. 
Loftin,  111  N.  C.  319,  16  S.  E.  179. 
Tex. — Parks  v.  Vv'orthington,  39  Tex. 
Civ.  App.  421,  S7  S.  W.  720. 

12.  Me. — Lovell  r.  Farrington,  50 
Me.  239.  Mo.— Reilly  v.  Cullen,  159 
Mo.  322,  60  S.  W.  126.  Tex.— Parks  v. 
Worthington,  39  Tex.  Civ.  App.  421,  87 
S    W.   720. 

13.  Vamplew  v.  Chambers,  29  Neb. 
682,  45  N.  W.  1103. 

14.  Ala. — Noble  r.  Graham,  140  Ala. 
413,  37  So.  230;   National  Bldg.  &  Loan 
Assn.    V.    Cheatham,    137    Ala.    305,    34 
So.  383;   Rainev   v.   McQueen,   121   Ala. 
191,    25    So.    920;    Norton     v.     British- 
American  Mtg.  Co.,  113  Ala.  110,  20  So. 
968.     Cal.— Benson  r.  Bunting,  127  Cal. 
532,   59   Pac.  991,   78   Am.   St.   Rep.   81.  j 
Conn. — Bridgeport    Sav.    Bank    v.    Eld-  ' 
redge,  28   Conn.   556,  73   Am.  Dec.  688. 
Fla.— Gillespie  v.  Rigby,  66  Fla.  9,  63 
So.  141.     Ga.— Home  v.  Mullis,  119  Ga. 
534,  46  S.  E.   663.     111.— Tavlor  v.  Dil- 
lenberg,  168  Til.  235,  48  N.  E.  41.    Kaai.  | 
Morris  r.  Hulme,  71  Kan.  628,  81  Pac. 
169.      Me. — Lovell     v.    Farrington,     50 
Me.  239.     Mass. — Conant   v.  Warren,  6 
Gray    562.     Mich.— Dravton   v.    Chand-  { 
ler,  93  Mich.  383,  53  N.  W.  558.    Minn.  ' 
Flynn    v.    Foley    Bros,    91    Minn.    444, 
98  N.  W.  332.     N.  Y.— Doty  v.  Norton, 
133  App.  Div.  106,  117  N.  Y.  Supp.  793. 
Pa. — Kane  v.  Loughlin,  190  Pa.  598,  42 
Atl.    960.     Wash.— Snipes    v.    Kelleher,  i 
31    Wash.   386,  72  Pac.  67. 

[a]     Equity  Shown.— A  bill    to    re-  I 


deem  which  alleges  that  the  mortgagor 
has  been  in  continuous  possession  of 
the  premises,  and  that,  pending  the 
foreclosure  proceedings,  the  mortgage 
was  satisfied  of  record,  shows  equity. 
Gillespie  V.  Rigby,  66  Fla.  9,  63  So.  141. 
j  15.  Ala. — Baker  v.  Burdeshaw,  132 
:AIa.  166,  31  So.  497.  Ark.— German 
A  at.  Bank  v.  Barnham,  57  Ark.  533,  22 
S.  W.  95.  Conn.— Piatt  v.  Stonington 
Sav.  Bank,  46  Conn.  476.  Hi.— Clary 
V.  Schaack,  253  111.  471,  97  N.  E.  1070- 
Deadman  v.  Yantis,  230  111.  243  82  N 
E.  592,  120  Am.  St.  Rep.  291;  Ware 
V.  Cratty,  66  III.  197;  Boulter  v.  Cun- 
ningham, 189  111.  App.  597.  Mo.— Lap- 
pin  V.  Nichols,  263  Mo.  285,  172  S  W. 
596.  N.  Y.— Reich  v.  Cochran,  162  App 
Div.  619,  147  N.  Y.  Supp.  1090,  revers- 
ing 84  Misc.  247,  145  N.  Y.  Supp.  1025. 
yt.— Findlay  v.  Longe,  81  Vt.  523  71 
Atl.   829. 

[a]  Action  at  Law  Pending. — A  bill 
is  subject  to  demurrer  when  it  shows 
that  an  action  at  law  is  pending  where- 
in the  same  relief  is  sought.  York  Mfe 
Co.  V.  Cutts,  18  Me.  204. 

16.  U.  S. — Merriman  v.  Chicago  &  E 
I.  R.  Co.,  64  Fed.  535,  12  C.  C.  A.  275, 
24  U.  S.  App.  428.  Me.— Richards  v. 
Pierce,  52  Me.  560.  Mass.— White  v. 
Curtis,   2   Gray  467. 

[a]  In  Alabama  a  bill  to  redeem  is 
not  multifarious  because  it  "seeks  al- 
ternative or  inconsistent  relief  grow- 
ing out  of  the  same  subject  matter  or 
founded  on  the  same  contract  or  trans- 
action, or  relating  to  the  same  prop- 
erty between  the  same  parties."  Dozier 
V.  Farrior,  187  Ala.  181,  65  So.  364. 
Dixie  Grain  Co.  v.  Quinn,  181  Ala.  208. 
61  So.  886. 

17.  Ala.— Elrod  v.  Smith,  130  Ala. 
212,  30  So.  420.  Ark.— Merrvman  v. 
Blount,  79  Ark.  1,  94  S.  W.  714.    Mass. 
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same  rule  applies  to  a  bill  to  have  an  absolute  deed  declared  to  be 
a  mortgage.'*  which  latter  miist  also  show  that  such  deed  was  piven 
to  secure  the  payment  of  debt;*^  but  a  bill  should  not  be  dismissed 
on  demurrer  unless  the  defects  are  not  amendable  or  the  compbiinant 
refuses  to  amend.-"  A  bill  to  redeem  mortgaf^ed  property  must  show 
that  the  entire  amount  secured  by  the  inortfirage  has  been  paid,  or 
tendered,-'  and  a  bill  to  redeem  property  sold  under  decree  of  fore- 
closure, which  fails  to  aver  that  plaintiff  has  paid,  tendered,  or  is 
willing  to  pay  the  purchase  sum  with  interest,  is  fatally  defective," 
unless  it  alleges  facts  which  excuse  such  failure  to  tender-^  or  show 
that  a  tender  was  unnecessary,^*  in  which  event  it  is  sufficient  to  aver 
a  readiness  and  willingness  to  pay  anything  found  to  be  due." 


Tetrault   r.  Fournicr,  187  Mass.  58,  72 
N.  E.  351. 

18.  Ala. — Parmer's  Admr.  v.  Par- 
mer, 88  Ala.  .'^45,  7  So.  657.  111.— Dead- 
man  V.  Yantis,  230  111.  243,  82  N.  E. 
502,  120  Am.  St.  Rep.  291;  Reagan  v. 
Hoolev,  182  111.  App.  2.o0;  Martinet  r. 
Duff.  178  Til.  App.  109.  S.  D.— Krug 
r.  Kautz,  21  S.  D.  4R1,  113  N.  W.  623. 
Tex. — Beauehamp  r.  Parrish  (Tex.  Civ. 
App.)    148  S.   W.  333. 

19.  111. — Osborne  r.  Morgan,  171  111. 
Ai>p.  .')40.  Kan. — Savior  r.  Crooker,  89 
Kan.  .^l.  130  Pae.  689.  S.  D.— Krujj  v. 
Kautz.  21  S.  D.  461,  113  N.  W.  623. 
Tex. — B-^aufhamp  i\  Parrish  (Tex.  Civ, 
App.)   148  8.   VV.  333. 

See  also  Brnadbent  r.  Hutter,  163 
Wis.  3'^n,   l.-,7  X.   W.  1095. 

[a]  Agreement  Between  the  Par- 
ties.— A  bill  to  have  an  absolute  deed 
of  land  d'^i'lared  a  mortgage  is  not 
fatally  defective  for  failure  to  suffi- 
ciently charge  that  it  was  agreed  be- 
tween the  parties  that  the  deed  should 
be  treated  as  a  mortgage,  where  it 
shciws  that  the  transaction  originated 
in  a  negotiation  for  a  loan.  Sewell  v. 
Holley,    IS!)    Ala.    121,    66    So.    506. 

20.  Mass. — White  r.  Curtis,  2  Gray 
467.  Mich. — Lamb  r.  JefFrov,  41  Mich. 
710,  3  N.  W.  204.  Pa.— Kane  v.  Laugh- 
lin,  100  Pa.  508,  42   Atl.  960. 

21.  Ala. — Presnnll  r.  T).  R.  Burgess 
&  Co.,  ISl  Ala.  263,  61  So.  804;  Fuller 
r.  Varum,  U7  Ala.  336,  41  So.  777; 
Tfigmnn  r.  Humes,  133  Ala.  617,  32  So. 
574.  Ark. — Ocrman  Nat.  Bank  r.  Bar- 
ham.  57  Ark.  533,  22  S.  W.  05.  La. 
Bagley  r.  Bourque,  107  La.  305,  31  So. 
860. 

22.  Ala. — Murphree  v.  Summerlin, 
114  .Ma.  51,  21  So.  470.  Ark.— Ger- 
man Nat.  Bank  r.  Barham,  57  Ark.  533, 
22  S.  W.  95.     Conn.— Piatt  f.  Stoning- 

Vol.  XIX 


ton  Sav.  Bank,  46  Conn.  476.  m. 
Boulter  v.  Cunningham,  189  111.  App. 
507.  Mo. — Lumsden  r.  Manson,  06  Me. 
357,  52  Atl.  783.  Neb.— Vamplew  v. 
Chambers,  20  Neb.  682,  45  N.  W.  1103. 

23.  Ala.-— Johnson  r.  Smith,  190 
Ala.  521,  67  So.  401;  Dozier  r.  Farrior, 
187  Ala.  181,  65  So.  364.  Lacev  v.  La- 
cey,  39  So.  822.  Ind.— Aetna  Life 
Ins.  Co.  V.  Strvker,  38  Ind.  App. 
312,  73  N.  E.  053,  76  X.  E.  822,  78  N. 
E.  245.  Me. — Lumsden  v.  Manson,  96 
Me.  357,  52  Atl.  783;  Munro  r.  Barton, 

05  Me.  262.  40  Atl.  1069.  Wis.— Ger- 
hardt  v.  Ellis,  134  Wis.  191,  114  N.  W. 
495. 

[a]  Refusal  To  Furnish  Statement, 
A  bill  stating  that  the  holder  of  the 
mortgage  refuses  to  furnish  a  state- 
ment of  account  due,  alleges  a  sufficient 
excuse  for  not  tendering  the  amount 
due  before  filing  the  bill.  Johnson  v. 
Smith,  190  Ala.  521,  67  So.  401;  Ger- 
hardt  r.  Ellis,  134  Wis.  191,  114  N.  W. 
495. 

24.  Pryor  v.  Hollinger,  88  Ala.  405, 

6  So.  760  (that  nothing  was  due  when 
property  was  sold);  Potter  v.  Schaffer, 
209   Mo.   586,   108   S.   W.   60. 

[a]  Where  it  appears  that  an  ac- 
counting for  rents  and  profits  in  the 
hands  of  tlio  mortgagoo,  is  necessary. 
Aetna  Life  Ins.  Co.  r.  Strvker,  38  Ind. 
App.  312,  73  N.  E.  953,  76  N.  E.  822, 
78  N".  E.  245. 

25.  U.  S.— Gordon  r.  Smith,  62  Fed. 
503,  10  C.  C.  A.  516.  Ind.— Dawson  v. 
Overmyer,  141  Ind.  438,  40  N.  E.  1065. 
Mo.— Potter  r.  SchafFer,  209  Mo.  586, 
108  S.   W.   60. 

[a]  A  junior  mortgagee  must  offer, 
in  his  bill  to  redeem,  to  pay  the  en- 
tire first  mortgage  debt,  where  it  is 
greater  than  the  price  for  which  the 
mortgaged   property   was   sold.      Amer- 
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Some  authorities  make  a  distinction  between  an  equitable  and  a 
statutory  redemption,  holding  that  under  the  former,  alleg-ation  of  a 
tender  is  not  necessary,  but  an  offer  to  do  equity  is  sufficient,  while 
under  the  latter  an  allegation  of  tender  is  necessary  ;26  and  by  others 
it  has  been  held  that  the  bill  need  not  allege  a  tender,  nor  contain 
a  statement  that  plaintiff  was  prepared  to  pay  the  debt,  and  that  all 
that  is  necessary  to  complete  a  redemption  is  that  he  pay  the  sum 
found  by  the  court  to  be  due  within  the  time  limited  by  the  decree.^'^ 

In  a  bill  to  have  a  deed  declared  a  mortgage  and  for  accounting 
and  to  redeem,  an  allegation  of  tender  is  sufficient  where  it  sho^\'S  a 
request  for  a  conveyance  coupled  with  the  statement  that  plaintiff 
was  prepared  to  pay  the  debt,-^  no  formal  tender  being  necessary  in 
such  case,  where  the  amount  due  is  unliquidated.-^  Such  an  allegation 
becomes  material  only  where  the  plaintiff  is  seeking  to  save  against 
incurring  costs  and  to  suspend  the  accruing  of  interest. ^° 

A  bill  by  a  junior  mortgagee  to  redeem  from  a  senior  mortgage, 
which  fails  to  allege  that  the  junior  mortgage  debt  is  due,  is  bad 
on  demurrer.^^  A  disclaimer  bj^  a  mortgagor  in  a  suit  for  foreclosure 
against  his  property,  may  be  pleaded  by  way  of  answer  in  a  subse- 
quent suit  by  such  mortgagor  to  redeem  the  mortgaged  premises.^^ 
Where  a  bill  shows  the  relation  of  mortgagor  and  mortgagee  it  will  be 
construed  as  a  bill  to  redeem,  and  a  court  of  equity  will  set  aside  an 
absolute  deed,  and  permit  a  redemption  thereunder.^^ 


ican  Loan  &  Trust  Co.  v.  Atlanta  Elec- 
tric Ry.  Co.,  99  Fed.  313. 

26.  Ala. — Johnson  v.  Smith,  190 
Ala.  521,  67  So.  401;  Murphree  v.  Sum- 
merlin,  114  Ala.  54,  21  So.  470.  Ind. 
Kolle  V.  Clausheide,  99  Ind.  97.  Miss. 
Aust  V.  Rosenbaum,  74  Miss.  893,  21 
So.  555. 

27.  Taylor  v.  Dillenberg,  168  111. 
235,  48  N.  E,  41;  Diven  v.  Blake,  44 
111.  135.  See  also  Jopling  v.  Walton, 
138  Mo.  485,  40  S.  W.  99. 

Necessity  for  tender,  see  supra,  IV, 
A,  3. 

28.  ni.— Diven  v.  Blake,  44  111.  135; 
Barnard  v.  Cushman,  35  111.  451.  Ind. 
Doyle  V.  Ringo,  180  Ind.  348,  102  N.  E. 
18;  Brown  v.  Follette,  155  Ind.  316, 
58  N.  E.  197.  But  see  Calahan  v.  Dun- 
ker,  51  Ind.  App.  436,  99  N.  E.  1021. 
N.  Y. — Marvin  v.  Prentice,  49  How.  Pr. 
385.  S.  D.— Krug  v.  Kautz,  21  S.  D. 
461,  113  N.  W.  623.  Wis.— Mowry  v. 
First  Nat.  Bank,  66  Wis.  539,  29  N.  W. 
559. 

29.  Ala. — Security  Loan  Assn.  v. 
Lake,  69  Ala.  456.  "^Cal.— De  Leonis  v. 
Walsh,  140  Cal.  175,  73  Pac.  813.  Miss. 
Nestor  v.  Davis,  100  Miss.  199,  56  So. 
347.  Mont. — Toole  v.  Weirick,  39  Mont, 


359,   102    Pac.    590,   133    Am.    St.    Rep. 
576. 

30.  111.— Barnard  v.  Cushman,  35  111. 
451.  N.  Y. — Marvin  v.  Prentice,  49 
How.  Pr.  385.  Vt.— Smith  v.  Blaisdell, 
17  Vt.  199.  W.  Va.— Shank  v.  Graff, 
45  W.  Va.  543,  32  S.  E.  248. 

31.  Higman  v.  Humes,  133  Ala.  617, 
32  So.  574. 

32.  Burrell  v.  Smith,  L.  R.,  7  Eq. 
399,  38  L.  J.  Ch.  382,  17  Wkly.  Rep. 
516. 

33.  U.  S. — Merriman  v.  Chicago  & 
E.  I.  R.  Co.,  64  Fed.  535,  12  C.  C.  A. 
275,  24  U.  S.  App.  428.  Ala.— Pearsall 
V.  Hyde,  189  Ala.  86,  66  So.  665;  Har- 
ris V.  Jones,  188  Ala.  633,  65  So.  956; 
Heard  v.  Heard,  181  Ala.  230,  61  So. 
343;  Nelson  v.  Wadsworth,  171  Ala. 
603,  55  So.  120.  Cal.— Wadleigh  v. 
Phelps,  149  Cal.  627,  87  Pac.  93;  Cline 
r.  Robbins,  112  Cal.  581,  44  Pac.  1023. 
Colo.— Hawkins  i\  Elston,  58  Colo.  400, 
146  Pac.  254.  Fla.— De  Bartlett  v.  De 
Wilson,  52  Fla.  497,  42  So.  189.  Ga. 
Russell  V.  Tucker,  136  Ga.  136,  70  S.  E. 
1018.  Idaho. — Bergen  v.  Johnson,  21 
Idaho  619,  123  Pac.  484;  Maehold  v. 
Farnan,  20  Idaho  80,  117  Pac.  408,  14 
Idaho  258,  94  Pac.  170.  111.— Shultz 
V.   McCarty,   193   111.   App.   318;    John- 
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F.  Trial.  —  1.  Generally.  —  The  court  should  ascertain  the  amount 
to  be  paid  by  plaintiff  as  a  condition  precedent  to  the  exercise  of  his 
riyht  to  redeem,  taking:  into  consideration  all  payments,  disburse- 
ments and  other  transactions  between  the  parties  with  reference 
thereto,"*  employing  the  services  of  a  master  or  referee  therefor  when 
necessary,^''  and  should  determine  the  character  of  the  instrument 
from  which  plaintiff  seeks  to  redeem  the  property.^''  The  court  will 
not  undertake  to  adjudicate  the  liabilities  of  persons,  net  parties  to 
the  suit,  to  contribute  to  those  who  are  parties  thereto,^^  although  a 
suit  to  redeem  may  be  retained  by  the  court  for  a  reasonable  time 
to  enable  the  parties  to  adjudicate  the  liability  of  a  person  to  con- 
tribute.^^ 

Questions  of  Law  and  Fact.  —  In  accordance  with  the  general  rule  that 
the  construction  of  documents  is  for  the  court,^^  whether  an  instrument 


son  V.  Herdien,  155  111.  App.  426.  la. 
Salinger  v.  McAllister,  165  Iowa  508, 
146  N.  W.  8;  Tort  V.  Colby,  165  Iowa 
05,  144  N.  W.  393.  Kan. — Saylor  v. 
Crocker,  89  Kan.  51,  130  Pac.  689. 
Me. — Howe  v.  Kussell,  36  Me.  115. 
Mich. — Sanborn  v.  Sanborn,  104  Mich. 
ISO,  62  N.  W.  371.  N.  Y.— Doty  v. 
Norton,  133  App.  Div.  106,  117  N.  Y. 
Sui)p.  793.  Ore. — Kinney  v.  Smith,  58 
Ore.  158,  113  Pac.  854.  S.  D.— Krug 
r.  Kautz,  21  S.  D.  461,  113  N.  W.  623. 
Tex. — Beauehamp  v.  Parrish  (Tex.  Civ. 
App.),  148  S.  W.  333.  W.  Va.— Hud- 
kins  V.  Crim,  72  W.  Va.  418,  78  S.  E. 
1043. 

34.  U.  S. — Gordon  v.  Lewis,  2 
Sumn.  143,  10  Fed.  Cas.  No.  5,613; 
Dexter  v.  Arnold,  3  Mason  284,  7  Fed. 
Cas.  No.  3,858.  Cal. — De  Leonis  v. 
Walsh,  140  Cal.  175,  73  Pac.  813; 
Iluscheon  v.  Huscheon,  71  Cal.  407,  12 
Pac.  410.  Ind. — Aetna  Life  Ins.  Co. 
V.  Strvker,  38  Ind.  App.  312,  73  N.  E. 
953,  76  N.  E.  822,  78  N.  E.  245.  Me. 
Pitman  v.  Thornton,  66  Me.  469;  Bart- 
lett  V.  Fellows,  47  Me.  53;  Jewett  v. 
Guild,  42  Me.  246.  Mass. — Merriam  v. 
Goss,  139  Mass.  77,  28  N.  E.  449; 
Stone  V.  Lane,  10  Allen  74;  Quimby 
V.  Cook,  10  Allen  32;  Doody  v.  Pierce, 
9  Allen  141;  Adams  V.  Brown,  7  Cush. 
220;  Eeed  v.  Reed,  10  Pick.  398.  Mich. 
Curtiss  V.  Sheldon,  47  Mich.  262,  11 
N.  W.  151.  Miss. — Williamson  v. 
Downs,  34  Miss.  402.  N.  C. — Bowers 
V.  Strudwick,  60  N.  C.  612.  Ohio. 
McArthur  r.  Franklin,  16  Ohio  St.  193. 
Ore. — Campbell  v.  McKinney,  22  Ore. 
459,  30  Pac.  231.  Pa.— Mellon  v.  Lem- 
mon,   in    Pa.   56,   2   Atl.   56. 

[a]  Original  Consideration. — A  court 
may  refuse  to  inquire  into  the  original 
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consideration  of  a  mortgage  where  both 
parties  have  treated  the  mortgage  as 
good  and  subsisting,  and  the  bill  to 
redeem  contains  no  allegation  to  the 
contrary.  Dexter  ii.  Arnold,  3  Mason 
284,  7  Fed.  Cas.  No.  3,858. 

35.  See  infra,  IV,  F,  2. 

36.  U.  S.— Peugh  v.  Davis,  96  U.  S. 
332,  24  L.  ed.  775.  Cal.— Huscheon  v. 
Huscheon,  71  Cal.  407,  12  Pac.  410; 
Montgomery  v.  Spect,  55  Cal.  352; 
Farmer  v.  Grose,  42  Cal.  169.  Me. 
York  Mfg.  Co.  v.  Cutts,  18  Me.  204. 
Mo.— Eeilly  v.  Cullen,  159  Mo.  322,  60 
S.  W.  126.  N.  C— Hall  i'.  Lewis,  118 
N.  C.  509,  24  S.  E.  209;  McDonald  V. 
McLeod,  36  N.  C.  221.  Pa.— Reeder  v. 
Trullinger,  151  Pa.  287,  24  Atl.  1104, 
31  Wkly.  N.  Cas.  103.  Wis.— Mc- 
Cormick  v.  Herndon,  67  Wis.  648,  31 
N.  W.  303. 

[a]  Deed  as  Mortgage. — "Whether 
a  deed  absolute  in  form  be  a  mortgage 
or  not,  is  a  mixed  question  of  law  and 
fact,  to  be  determined  from  all  the 
evidence,  written  and  oral;  and  in  de- 
termining it,  all  the  facts  and  circum- 
stances attending  the  transaction 
should  be  considered.  If  it  were  giv- 
en as  a  security  for  a  loan  of  money,' 
a  court  of  equity  will  treat  it  as  a 
mortgage;  and  whether  it  was  so  given 
or  not  is  the  test  by  which  its  char- 
acter must  be  judged. "  Huscheon  v. 
Huscheon,   71    Cal.   407,   12   Pac.   410. 

37.  George  v.  Wood,  9  Allen  (Mass.) 
80,  85  Am.  Dec.  741;  Brinckerhoff  V. 
Lansing,  4  Johns.  Ch.  (N.  Y.)  65,  8 
Am.  Dec.  538. 

38.  Brinckerhoff  V.  Lansing,  4  Johns. 
Ch.   (N.  Y.)   65,  8  Am.  Dec.  538. 

39.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 
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is  a  mort^agje  or  not,  is  a  question  of  law  for  the  court,*"  unless  the 
instrument  is  ambiguous/^  or  there  is  a  charge  of  fraud,  accident  cr 
mistake,*^  when  the  questions  thereby  raised  are  for  the  jury.  If 
parol  evidence  must  be  resorted  to  in  order  to  explain  the  terms  of 
the  instrument  or  the  intention  of  the  parties,  then  the  question  of 
construction  ceases  to  be  one  of  law  simply,  and  becomes  one  of  mixed 
law  and  fact,  to  be  determined  by  the  jury  under  appropriate  in- 
structions from  the  court.*^  Where  the  testimony  offered  to  convert 
a  deed  absolute  on  its  face  into  a  mortgage  is  not  clear,  precise  and 
indubitable,  it  is  proper  for  the  court  to  refuse  to  submit  the  question 
to  the  jury.** 

2.  Reference.  —  Where,  under  a  bill  to  redeem  from  a  mortgage, 
the  amount  due  thereon  is  in  controversy,  it  is  proper  to  refer  the 
case  to  a  master  in  chancery  or  referee  to  hear  the  samie  and  report 
his  findings  to  the  court.*^ 

3.  Instructions  to  the  Jury.  — Where  a  jury  is  called  upon  to  try 
an  action  in  which  it  is  sought  to  have  a  deed  absolute  in  form  ad- 
judged to  be  a  mortgage,  for  the  purpose  of  redemption,  it  is  the 
duty  of  the  court  to  instruct  the  jury  fully  and  accurately  as  to  the 
nature  of  a  mortgage,  and  the  tests  by  which  it  may  be  determined 


40.  Ga. — Kieth  v.  Catchings,  64  Ga. 
773.  N.  C. — Smith  v.  Jones,  35  N.  C. 
442.  Tex. — Alstin's  Exr.  v.  Cundiff,  52 
Tex.  453;  Beale  v.  Ryan,  40  Tex.  399; 
Boathght  V.  Peck,  33  Tex.  68;  Carter 
V.  Carter,  5  Tex.  93.  Can. — Munroe  v. 
Watsou,    8    Grant   Ch.    (U.   G.)    60. 

41.  Kieth  v.  Catchings,  64  Ga.  773; 
Alstin's  Exr.   v.    Cundiff,   52   Tex.   453. 

42.  Kieth  v.  Catchings,  64  Ga.  773; 
Gulp  V.  Wooten,  79  Miss.  503,  31  So.  1. 

43.  U.  S.— Bogk  V.  Gassert,  149  U. 
S.  17,  13  Sup.  Ct.  738,  37  L.  ed.  631. 
Ind. — Tappen  v.  Eshelman,  164  Ind.  338, 
73  N.  E.  688;  Wolfe  v.  McMillan,  117 
Ind.  587,  20  N.  E.  509.  Minn.— Nig- 
geler  v.  Maurin,  34  Minn.  118,  24  N.  W. 
369.  N.  Y.— Reich  v.  Dyer,  180  N.  Y. 
107,  72  N.  E.  922;  Brown  v.  Clifford, 
7  Lans.  46.  Pa. — McClurkan  v.  Thomp- 
son, 69  Pa.  305.  Tex. — Howard  v.  Kop- 
perl,  74  Tex.  494,  5  S.  W.  627;  Ull- 
man  v.  Jasper,  70  Tex.  446,  7  S.  W. 
763;  Alstin's  Exr.  v.  Cundiff,  52  Tex. 
453;  Hudson  v.  Wilkinson,  45  Tex.  444; 
Ruffier  V.  Womack,  30  Tex.  332;  Kell- 
ner  ;;.  Randlc  (Tex.  Civ.  App.),  165 
S.  W.  509;  Bradford  V.  Malone,  33  Tex. 
Civ.  App.  349,  77  S.  W.  22.  Vt.— Bemis 
V.  Phelps,  41  Vt.  1.  Wis. — Kunert  V. 
Strong,  103  Wis.  70,  79  N.  W.  32;  Mc- 
Corniick  v.  Herndon,  67  Wis.  648,  31 
N.  W.  303. 

[a]  "It  is  the  duty  of  the  couit 
iu    such   cases   to    submit   for   the   con- 


es 


sideration  of  the  jury  the  instrument 
with  the  attending  facts  and  circum- 
stances adduced  in  evidence,  with  such 
instructions  upon  the  legal  eft'ect  of  the 
instrument  as  will  meet  the  various 
phases  of  the  case."  Bradford  v.  Ma- 
lone, 33  Tex.  Civ.  App.  349,  77  S.  W. 
22.  And  to  same  effect.  Moss  v.  Hel- 
sley,  60  Tex.  426:  Taylor  v.  McNutt, 
58  Tex.  71. 

44j.  Hunger  v.  Casey,  1  Monag. 
(Pa.)  688,  17  Atl.  36;  Pancake  v.  Cauff- 
man,  114  Pa.  113,  7  Atl.  67;  Baisch 
V.  Oakeley,  68  Pa.  92:  Rhines  v.  Baird, 
41  Pa.  256. 

45.  U.  S. — Kanawha  Coal  Co.  v. 
Kanawha  &  Ohio  Coal  Co.,  7  Biatchf. 
391,  14  Fed.  Gas.  No.  7,606;  Gordon 
V.  Lewis,  2  Sumn.  143,  10  Fed.  Gas. 
No.  5,613.  Me. — Pitman  v.  Thornton, 
66  Me.  469;  Bartlett  v.  Fellows,  47  Me. 
53;  Jewett  v.  Guild,  42  Me.  246.  Mass. 
Pierce  v.  Le  Monier,  172  Mass.  508,  53 
N.  E.  125;  Long  V.  Richards,  170  Mass. 
120,  48  N.  E.  1083,  64  Am.  St.  Rep. 
281;  Merriam  v.  Goss,  139  Mass.  77, 
28  N.  E.  449;  Doody  v.  Pierce,  9  Al- 
len 141;  Adams  v.  Brown,  7  Cush.  220; 
The  Boston  Iron  Co.  V.  King,  2  Cush. 
400.  Mich.— Shouler  v.  Bonander,  80  ' 
Mich.  531,  45  N.  W.  487;  Curtiss  v. 
Sheldon,  47  Mich.  262,  11  N.  W.  151. 
N.  H.— Bellows  v.  Stone,  18  N.  H. 
465.  N.  Y. — Ross  v.  Boardman,  22  Hun 
527.     N.   C— McDonald  V.  McLeod,  36 
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whether  an  instrument  was  intended  as  a  mortgage,'*^  as  to  the  proper 
basis  upon  which  they  shall  ascertain  the  amount  due,*^  and  as  to  the 
effect  and  sufficiency  of  a  tender,  when  that  is  an  issue.*^ 

4.  Injunction  aiid  Receiver."^  —  Pending  proceedings  to  redeem  an 
injunction  may  be  granted,  restraining  the  mortgagee  from  prosecuting 
an  action  for  the  recovery  of  the  mortgaged  premises,  under  a  proper 
showing  therefor.'*"  A  receiver  will  not  be  appointed,  at  the  instance 
of  a  mortgagor,  in  a  suit  to  redeem,  so  long  as  there  is  a  balance  due 
the  mortgagee,-"  unless  the  mortgagee  is  mismanaging  the  property,^^ 
and  a  mortgagee  is  not  entitled  to  have  a  receiver  appointed  to  take 
charge  of  mortgaged  property,  unless  it  is  made  to  appear  that  it 
is  necessary  to  preserve  the  rents  and  profits  in  order  to  protect  his 

security.'^ 

G.  Decree.  —  1.  Scope.  —  A  court  of  equity  has  power  generally 
to  decree  whatever  equity  requires  between  the  parties  coming  before 
it  in  matters  affecting  the  redemption  of  mortgages,^*  but  only  so  far 
as  the  equities  of  the  parties  may  be  ascertained  from  the  facts  stated 
in  the  pleadings,^^  and  are  embraced  within  their  scope.^^  The  court 
may,  in  adjudicating  the  rights  of  the  parties,  order  a  reconveyance 


N.  C.  221.  Pa.— Reeder  v.  Trullinger, 
151  Pa.  287,  24  Atl.  1104,  31  Wkly. 
N.  Cas  103.  R.  I.— Hall  v.  Westcott, 
17  R.  I.  504,  23  Atl.  25.  W.  Va. 
Feamster  v.  Withrow,  9  W.  Va.  296. 
Eng. — Lewis  v.  Morgan,  5  Price  42,  4 
Eev.  Rep.  860. 

46.  Ala. — Harden  v.  Collins,  138 
Ala.  399,  35  So.  357,  100  Am.  St.  Rep. 
42.  Tex. — Prather  v.  Wilkins,  68  Tex. 
187,  4  S.  W.  252;  Gray  v.  Moore,  37 
Tex.  Civ.  App.  407,  84  S.  W.  293. 
Wis. — McCormick  v.  Herndon,  67  Wis. 
648,  31  N.  W.  303. 

47.  Oal. — Benham  v.  Rowe,  2  Cal. 
387,  56  Am.  Dec.  342.  N.  C— Hall 
f.  Lewis,  118  N.  C.  509,  24  S.  E.  209. 
Pa. — Mellon  v.  Lemmon,  111  Pa.  56,  2 
Atl.  56.  Tex.— First  Nat.  Bank  v. 
Mooi,  34  Tex.  Civ.  App.  476,  79  S.  W. 
53. 

48.  Harden  v.  Collins,  138  Ala.  399, 
35  So.  357,  100  Am.  St.  Rep.  42. 

49.  See  the  titles  "Injunctions;" 
"Receivers." 

50.  Ala. — ^Carroll  v.  Henderson,  191 
Ala.  248,  68  So.  1;  Wynn  r.  Fitzwater, 
44  So.  97;  National  Bldg.  &  Loan  Assn. 
f.  Cheatham,  137  Ala.  395,  34  So.  383. 
N.  T.— "Waller  v.  Harris,  7  Paige  167, 
affirmed  in  20  Wend.  555,  32  Am.  Dec. 
590. 

51.  O'Donnell  v.  Dum,  10  Ohio  Dec. 
(Reprint)  48;  Boston  &  Providence  R. 
Corp.  r.  New  York  &  N.  E.  R.  Co.,  12 
R.  1.  220. 


52.  Boston  &  Providence  R.  Corp. 
V.  New  York  &  N.  E.  R.  Co.,  12  R,  I. 
220. 

53.  Lindsay  v.  American  Mortgage 
Co.,  97  Ala.  411,  11  So.   770. 

54.  Me. — Pitman  v.  Thornton,  66  Me. 
469;  Farwell  i'.  Sturdivant,  37  Me.  308. 
Mass.— Crafts  v.  Crafts,  13  Gray  360; 
Saunders  v.  Frost,  5  Pick.  259,  16  Am. 
Dec.  394.  Mich. — Drayton  v.  Chandler, 
93  Mich.  383,  53  N.  W.  558.  N.  Y. 
McKenna  v.  Fidelity  Trust  Co.,  184 
N.  Y.  411,  77  N.  E.  721,  112  Am.  St. 
Rep.  620,  3  L.  R.  A.  (N.  S.)  1068, 
modifying  98  App.  Div.  480,  90  N.  Y. 
Supp.  493.  N.  0. — Johnson  v.  Loftin, 
111  N.  C.  319,  16  S.  E.  179. 

55.  Cal. — Carpentier  v.  Brenham,  50 
Cal.  549.  Conn.— McGrath  v.  McGrath, 
76  Conn.  289,  56  Atl.  551.  111.— Car- 
penter V.  Plagge,  93  111.  App.  445,  af- 
firmed in  192  111.  82,  61  N.  E.  530. 
Minn. — Hollingsworth  v.  Campbell,  28 
Minn.  18,  8  N.  W.  873.  Mo.— Bender 
v.  Zimmerman,  122  Mo.  194,  26  S.  W. 
973.  N.  Y.— Beach  v.  Cooke,  39  Barb. 
.■^,60,  afirmed  in  28  N.  Y.  508,  86  Am. 
Dec.  260.  N.  C. — .Johnson  ty.  Loftin, 
111  N.  C.  319,  16  S.  E.  179. 

56.  111.— Union  Mnt.  Life  Ins.  Co. 
V.  Slee,  no  Til.  35.  Mass.— Tavlor  v. 
Weld,  6  Mass.  264.  N.  Y.— Beach  v. 
Cooke,  39  Barb.  360,  affirmed  in  28 
N.  Y.  508.  8fi  Am.  Dec.  260. 

[a]  But  the  right  to  a  decree  under 
a  general  prayer  for  relief  is  not  de- 
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of  the  legal  title,**^  direct  an  assignment  or  transfer  of  securities,^^ 
set  aside  a  previous  sale  of  the  mortgaged  property,^^  and  declare  the 
holder  of  the  title  to  the  property  and  enjoin  others  from  setting  up 
claims  of  title  adverse  thereto.^" 

2,  Form.  —  a.  Generally.  —  A  decree  allowing  a  redemption  of 
mortgaged  property  should  determine  the  amount  due,''^  and  order 
its  distribution  to  those  entitled  to  receive  it/-  and  fix  a  reasonable 
time  within  whieli  it  must  be  paid  in  order  to  redeem  the  property,^^ 
and,  if  no  valid  sale  under  foreclosure  has  been  had,  provide  for  a 
sale  of  the  property  and  the  payment  of  the  amount  due  from  the 


feated  because  the  court  does  not  find 
the  right  to  the  relief  sought  precisely 
as  alleged  in  the  bill.  Bremer  v. 
Calumet  C.  &  C.  D.  Co.,  127  111.  464, 
18  N.  E.  321;  Beach  v.  Cooke,  39  Barb. 
(N.  Y.)  360,  affirmed  in  28  N.  Y.  508, 
86  Am.  Dec.  260. 

57.  Davis  ;;,  Duffie,  8  Bosw,  (N.  Y.) 
691;    Hall   V.    Heward,   32    Ch.    D.   430, 

55  L.  J.  Ch.  604,  54  L.  T.  N.  S.  810, 
34    Wkly.   Eep.   571. 

58.  Ehodes  v.  Buckland,  16  Beav. 
212,  51   Eng.  Reprint   759. 

59.  111. — Hollingsworth  V.  Koon,  117 
111.  511,  6  N.  E.  148,  8  N.  E.  193.  Ind. 
Proctor  V.  Baker,  15  Ind.  178.  N.  J. 
Wimpfheimer    v.    Prudential    Ins.    Co., 

56  N.  J.  Eq.  585,  39  Atl.  916. 

60.  ni.— Rawson  v.  Fox,  65  111.  200. 
Mich. — Drayton  v.  Chandler,  93  Mich. 
383,  53  N.  W.  558.  Mo.— Stevenson 
V.  Saline,  65  Mo.  425. 

61.  CaJ. — Warner  Bros.  Co.  v.  Freud, 
138  Cal.  651,  72  Pac.  345.  111.— Hol- 
lingsworth v.  Koon,  117  111.  511,  6  N. 
E.  148,  8  N.  E.  193;  Stevens  v.  Coffeen, 
39  111..  148.  Mass.— Dennett  v.  Cod- 
man,  158  Mass.  371,  33  N.  E.  574; 
Tetrault  v.  Labbe,  155  Mass.  497,  30 
N.  E.  173;  Gerrish  r.  Black,  109  Mass. 
474.  Micli. — Newkirk  v.  Newkirk,  56 
Mich.  525,  23  N.  W.  206;  Grover  v. 
Fox,  36  Mich.  461.  Mo.— Martin  v. 
Ratcliff,  101  Mo.  254,  13  S.  W.  1051, 
20  Am.  St.  Rep.  605.  N.  Y.— Beach 
V.  Cooke,  39  Barb.  360  (affirmed  in 
28  N.  Y.  508,  86  Am.  Dec.  260);  Ross 
V.  Boardman,  22  Hun  527.  N.  C. — John- 
son V.  Loftin,  111  N.  C.  319,  16  S.  E. 
179.  R.  I. — Hazard  v.  Robinson,  15 
R.  I.  226,  2  Atl.  433. 

[a]  Payment  to  Assignee. — Where 
a  mortgage,  or  a  deed  intended  as  such, 
has  been  assigned  or  conveyed  to  a 
third  person  before  suit  to  redeem,  the 
decree  should  direct  the  amount  to  be 
paid   to    the    assignee    instead    of    the  I 


mortgagee.      Emerson    v.    Atwater,    12 
Mich.  314. 

62.  U.  S.— Collins  V.  Riggs,  14  Wall. 
491,  20  L.  ed.  723.  Cal.— Warner  Bros. 
Co.  V.  Freud,  138  Cal.  651,  72  Pac.  345. 
Ind. — Paxton  v.  Sterne,  127  Ind.  289, 
26  N.  E.  557.  la.— Stillman  v.  Rosen- 
berg, 78  N.  W.  913;  Van  Gorder  v. 
Lundy,  66  Iowa  448,  23  N.  W.  918. 
Mass. — Putnam  v.  Putnam,  13  Pick. 
129.  Mich. — Emerson  v.  Atwater,  12 
Mich.  314.  N.  Y.— Davis  v.  Duffie,  18 
Abb.  Pr.  360. 

63.  Cal. — Warner  Bros.  Co.  v.  Freud, 
138  Cal.  651,  72  Pac.  345.  III.— Rod- 
man V.  Quick,  211  111.  546,  71  N.  E. 
1087;  Taylor  v.  Dillenberg,  168  111. 
235,  48  N.  E.  41;  Sanders  v.  Peck, 
131  111.  407,  25  N.  E.  508;  Stevens  i;. 
Coffeen,  39  111.  148.  Me.— Pitman  v. 
Thornton,  66  Me.  469.  Mass.— Den- 
nett t'.  Codman,  158  Mass.  371,  33  N. 
E.  574;  Tetrault  v.  Labbe,  155  Mass. 
497,  30  N.  E.  173;  Gerrish  v.  Black,  109 
Mass.  474.  Mich. — Hawes  v.  Detroit 
Fire  &  Marine  Ins.  Co.,  109  Mich.  324, 
67  N.  W.  329,  63  Am.  St.  Rep.  581; 
Newkirk  v.  Newkirk,  56  Mich.  526,  23 
N.  W.  206;  Grover  v.  Fox,  36  Mich. 
461.  Minn. — Hollingsworth  v.  Camp- 
bell, 28  Minn.  18,  8  N.  W.  873.  Mou 
Martin  v.  Ratcliff,  101  Mo.  254,  13 
S.  W.  1051,  20  Am.  St.  Rep.  605. 
N.  H. — Murphy  v.  New  Hampshire  Sav. 
Bank,  63  N.  H.  362.  N.  Y.— Ross  v. 
Boardman,  22  Hun  527;  Ferine  v.  Dunn, 
4  Johns.  Ch.  140.  N.  C. — Ingram  v. 
Smith,  41  N.  C.  97.  Okla.— Harding  v. 
Gillett,  25  Okla.  199,  107  Pac.  665. 
R.  I. — Hazard  v.  Robinson,  15  R.  I. 
226,  2  Atl.  433.  Va.--Turner  v.  Turner, 
3  Munf.   (17  Va.)   66. 

[a]  Redemption  After  Foreclosure 
Sale. — A  decree  under  an  ordinary  bill 
to  redeem  may  properly  require  a  re- 
demption within  a  time  stated,  but  not 
at  any  time  before  a  valid  foreclosure 
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proceeds  thereof,  unless  redeemed  within  the  time  allowed,*'*  decreeinia: 
any  surplus  left  from  the  satisfaction  of  the  debt,  to  the  mortgagor,"^ 
or  it  may  direct  that  the  bill  be  dismissed  if  payment  is  not  made 
within  the  limited  time,*'®  unless,  under  the  statute,  such  order  for 
dismissal  is  unnecessary  to  cut  off  the  mortgagor's  rights  for  failure 
to  pay  within  the  time  allowed,^^  or  payment  of  the  balance  due  is  not 
a  condition  precedent  to  redemption.^^  The  decree  may  allow  the 
mortgagee  reimbursement  of  reasonable  expenditures  to  preserve  the 
property,  as  a  condition  to  the  exercise  of  the  right  of  redemption 
by  the  mortgagor,*'^  require  that  rents  and  profits  received  by  him 
from  the  mortgaged  premises  be  applied  on  the  amount  due  him,^<^ 


sale.     Dennett   v.   Codman,    158    Mass. 
371,  33  N.  E.  574. 

64.  Cal. — Warner  Bros.  Co,  v.  Freud, 
338  Cal.  651,  72  Pac.  345.  111.— Hol- 
lingsworth  c.  Koon,  117  111.  511,  6  N.  E. 
148,  8  N.  E.  193.  ]Mich. — Hawes  v. 
Detroit  Fire  &  Marine  Ins.  Co.,  109 
Mich.  324,  67  N.  W.  329,  63  Am.  St. 
Rep.  581;  Newkirk  v.  Newkirk,  56 
Mich.  525,  23  N.  W.  206;  Grover  v. 
Fox,  36  Mich.  461;  Goodenow  v.  Curtis, 
33  Mich.  505;  Emerson  i\  Atwater,  12 
Mich.  314.  N.  C. — Ingram  i\  Smith,  41 
N.  C.  97.  Okla.— Harding  v.  Gillett, 
25  Okla.  199,  107  Pac.  665.  S.  C. 
Carter  v.  Evans,  17  S.  C.  458.  Va. 
Turner  v.  Turner,  3  Munf.  (17  Va.) 
66. 

65.  Cal. — Warner  Bros.  Co.  r.  Freud, 
138  Cal.  651,  72  Pac.  345.  N.  C. 
Bowers  v.  Strudwick,  60  N.  C.  612; 
Ingram  v.  Smith,  41  N.  C.  97.  S.  C. 
Carter  v.  Evans,  17  S.  C.  458. 

66.  Ala. — Segrest  i'.  Segrest  's  Heirs, 
38  Ala.  674.  Cal.— Cline  v.  Bobbins, 
112  Cal.  581,  44  Pac.  1023.  lU.— Brem- 
er V.  Calumet  C.  C.  &  D.  Co.,  127  111. 
464,  18  N.  E.  321;  Massachusetts  Mut. 
Life  Ins.  Co.  v.  Boggs,  121  111.  119,  13 
N.  E.  550;  Decker  v.  Patton,  120  111. 
464,  11  N.  E.  897.  Mass.— Dennett  v. 
Codman,  158  Mass.  371,  33  N.  E.  574; 
Tetrault  r.  Labbe,  155  Mass.  497,  30 
N.  E.  173.  Mo.— Martin  v.  Ratclifle, 
101  Mo.  254,  13  S.  W.  1051,  20  Am. 
St.  Rep.  605.  N.  H.— Cilley  v.  Huse, 
40  N.  H.  358.  N.  Y.— Boqut  V.  Coburn, 
27  Barb.  230;  Dunham  v.  Jackson,  6 
Wend.  22;  Ross  v.  Boardman,  22  Hun 
527;  Waller  v.  Harris,  7  Paige  167, 
'iffirmcd  in  20  Wend.  555,  32  Am.  Dec. 
590.  R.  I.— Hazard  v.  Robinson,  15 
R.  I.  226,  2  Atl.  433.  Wash.— Sloane 
r.  Lucas,  37  Wash.  348,  79  Pac.  949. 
Eng.— Cowdry  v.  Day,  1  Giff.  316,  5 
.Tur.  (N.  S.)  1199,  29  L.  J.  Ch.  39,  1 
L.  T.  Rep.  N.  S.  88,  8  Wkly.  Rep.  55, 
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65 -Eng.  Reprint  936;  Lysaght  v.  West- 
macott,  33  Beav.  417,  55  Eng.  Reprint 
429.  Can.— Bedson  v.  Smith,  10  Grant 
Ch.    (U.   C.)    292. 

[a]  When  Not  a  Bar  to  Another 
Suit. — (1)  A  decree  granting  a  prayer 
for  redemption,  fixing  the  amount  due 
and  the  time  of  payment,  and  order- 
ing that,  in  default  of  payment  within 
the  time  allowed,  the  bill  shall  be  dis- 
missed, is  not  a  bar  to  another  suit 
between  the  same  parties  to  redeem 
from  the  mortgage,  where  the  plaintiff 
fails  to  redeem,  and  defendant  refuses 
to  account  for  rents  received  after  the 
decree  and  before  limit  of  time  to  pay, 
and  the  bill  is  not  dismissed.  Tetrault 
V.  Labbe,  155  Mass.  497,  30  N.  E.  173; 
Bolles  V.  Duff,  43  N.  Y.  469,  10  Abb. 
Pr.  (N.  S.)  399,  41  How.  Pr.  355.  (2) 
And  such  decree  is  not  final  when  it 
provides  that  if  any  question  arises  as 
to  carrying  out  the  decree,  either 
party  may  apply  further  orders  and 
decrees,  and  expressly  reserves  the 
question  of  costs  for  further  decree. 
Gerrish  v.  Black,  109  Mass.   474. 

[b]  A  final  order  of  dismissal  is  not 
regarded  as  necessary  to  foreclose  the 
right  of  redemption.  Stevens  v.  Min- 
er, 110  Mass.  57;  Hazard  v.  Robinson, 
15  R.  L  226,  2  Atl.  433. 

67.  Stevens  v.  Miner,  110  Mass.  57. 

68.  First  Nat.  Bank  v.  Elliott,  125 
Ala.  646,  27  So.  7,  82  Am.  St.  Rep. 
268,  47  L.  R.  A.  747. 

69.  Clark  v.  Laughlin,  62  111.  278; 
Strang  v.  Allen,  44  111.  428;  Lvnch  v. 
Ryan,  137  Wis.  13,  118  N.  W.  174,  129 
Am.  St.  Rep.   1040. 

[a]  Money  advanced  for  a  tax  title 
by  the  .  grantee  of  a  deed  ad.judgod 
to  be  a  mortgage,  may  in  a  decree  for 
redemption  thereof  be  reimbursed. 
Clark  V.  Laughlin,  62  HI.  278. 

70.  Me.— Howe  r.  Russell,  36  Me. 
115.    Mass. — Saunders  v.  Frost,  5  Pick. 
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charge  him  with  waste  committed  by  him  on  the  premises/^  or  for 
property  of  the  mortgagor  sold  by  him,"  or  appropriated  to  his  own 
use  and  benefit,"  or  taken  and  appropriated  by  another  by  his  author- 
ity or  consent,''*  or  require  him  to  refund  to  the  mortgagor  any  over 
payment  he  may  have  received  on  the  debt.'^^  But  where  a  valid  sale 
has  been  made,  it  is  error  to  decree  another  sale  in  the  event  of  a 
failure  to  redeem  within  the  limited  time,^*^  and  the  decree  should 
simply  allow  a  redemption  within  the  time  fixed  therein,"  and  order 
a  strict  foreclosure  in  the  event  of  a  failure  to  make  the  payment 
within  the  time  limited^®  If  the  debt  has  been  fully  paid  from  rents 
and  profits,  a  decree  for  the  discharge  of  the  mortgage  should  be 
granted,'"^  or  in  case  of  an  absolute  deed,  a  reconveyance  of  the 
property  should  be  decreed.^°  Where  the  debt  secured  is  payable  by 
instalments,  and  foreclosure  is  brought  before  all  instalments  have 
become  due,  the  court  may  decree  a  redemption  upon  payment  of  the 
past  due  instalments,  where  all  are  not  due.^^ 

b.  Adjudging  Deed  To  Be  a  Mortgage.  —  In  a  suit  to  declare  a 
deed  to  be  a  mortgage  and  to  redeem  the  same,  a  decree  for  the  plain- 
tiff should  allow  him  to  redeem  upon  payment  of  the  sum  found  due, 
within  a  reasonable  time  fixed  therein,  decreeing  satisfaction  of  the 
mortgage  upon  such  payment,  by  reconveyance  or  otherwise,  and  that  in 
default  of  such  payment  the  title  shall  be  quieted  in  defendant*^  and  the 


259,   16   Am.   Dec.   394.     Vt. — Merriam 
V.  Barton,  14  Vt.  501. 

71.  Toole  V.  Weirick,  39  Mont.  359, 
102  Pac.   590,  133   Am.  St.  Eep.   576. 

72.  Bloodgood  v.  Zolly,  2  Gaines  Gas. 
(N.   Y.)    124. 

73.  Drayton  V.  Chandler,  93  Mich. 
383,  53  N.  W.  558;  Craft  v.  Bullard, 
Smed.  &  M.  Gh.    (Miss.)    366. 

74.  Howe  V.   Russell,  36  Me.  115. 

75.  Ind. — Weiss  t.  Guerineau,  109 
Ind.  438,  9  N.  E.  399.  Me.— Farwell 
V.  Sturdivaut,  37  Me.  308.  Mass. 
Tyler  v.  Brigham,  143  Mass.  410,  9  N. 
E.  750.  Mich. — Vosburgh  v.  Lay,  45 
Mich.  455,  8  N.  W.  91.  Can.— Living- 
stone V.  New  Brunswick  Bank,  11  N. 
Bruns.  252. 

76.  Proctor  v.  Baker,  15  Ind.  178; 
Martin  V.  Ratcliff,  101  Mo.  254,  13  S. 
W.  1051,  20  Am.  St.  Rep.  605. 

77.  Lehman,  Durr  &  Co.  v.  Collins, 
69  Ala.  127;   Helt  v.  Ellis,  31  Iowa  86. 

78.  Me. — Pitman  v.  Thornton,  66 
Me.  469.  Mo.— Martin  v.  Ratcliff,  101 
Mo.  254,  13  S.  W.  1051,  20  Am.  St. 
Rep.  605.  Vt.— Smith  v.  Bailey,  10  Vt. 
163.  Va. — Turner  v.  Turner,  3  Munf. 
(17  Va.)   66. 

79.  Bean  v.  Brackett,  35  N.  H.  88. 

80.  U.  S. — Saunders  v.  Mason,  5 
Cranch  C.  C.  470,  21  Fed.  Gas.  No. 
12,376.     la. — Vennum    v.    Babcock,    13 


Iowa  194.  Ky. — Guenther  v.  Wisdom, 
27  Ky.  L.  Rep.  230,  84  S.  W.  771.  Me. 
Howe  V.  Russell,  36  Me.  115.  Pa. 
In  re  Logue's  Appeal,  104  Pa.  136. 
W.  Va. — Kyger  v.  Depue,  6  W,  Va. 
288. 

81.  Hawkinson  v.  Banaghan,  203 
Mass.   591,  89  N.  E.   1054. 

[a]  But  if,  under  the  mortgage,  all 
instalments  become  due  upon  default 
in  the  payment  of  one  of  them,  the 
mortgagor  is  not  entitled  to  redemption 
except  upon  payment  of  the  whole 
sum  due  on  the  mortgage.  Mann  v. 
Richardson,   21   Pick.    (Mass.)    355. 

82.  U.  S. — Saunders  v.  Mason,  5 
Cranch  C.  C.  470,  21  Fed.  Gas.  No. 
12,376.  Cal.— Gline  v.  Robbins,  112 
Gal.  581,  44  Pac.  1023;  Hall  v.  Arnott, 
80  Cal.  348,  22  Pac.  200;  Cowing  v. 
Rogers,  34  Cal.  648.  Colo.— Davis  v. 
Hopkins,  18  Colo.  153,  32  Pac.  70. 
Idaho. — Machold  v.  Farnan,  20  Idaho 
80,  117  Pac.  408.  111.— Union  Mut. 
Life  Ins.  Co.  v.  Slee,  110  111.  35;  Clark 
V.  Laughlin,  62  111.  278;  Ladd  v.  Ladd, 
175  111.  App.  101.  Ind.— Hanley  v. 
Mason,  42  Ind.  App.  312,  85  N.  E.  381, 
732.  la. — Wyllie  v.  Matthews,  60  Iowa 
187,  14  N.  W.  232;  Vennum  v.  Babcock, 
13  Iowa  194.  Ky. — 'Crockett's  Guard- 
ian V.  Waller,  29  Ky.  L.  Rep.  1155,  96 
S.  W.  860;  Guenther  v.  Wisdom,  27  Ky. 
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bill  bo  dismissed. *"  and  snch  decree  is  proper  where  the  mortjra^ee  holds 
the  title  in  trust  tor  tiie  niorti^agor  ;''*  or  the  deeree  may  direct  that,  in 
default  ol"  payment  within  the  time  fixed,  the  property  ])e  sold,  in- 
stead of  a  strict  foreclosure,  to  satisfy  the  amount  due."  In  such 
decree  the  defendant  may  be  given  the  option  of  discharging  the  com- 
plainant's claim  by  tlie  payment  of  a  specified  sum  of  money,««  or 
where  the  property' lias  passed  to  innocent  third  parties,  a  money  judg- 
ment for  the  amount  of  complainant's  interest  in  the  mortgaged  prem- 
ises may  be  awarded,^^  or  for  all  sums  received  as  proceeds  of  the  sale 


L.  Rep.  230,  S4  S.  W.  771;  Reed  v. 
Lansdalo,  Hard.  6.  Me.— Sposedo  v. 
Merrinian,  111  Me.  530,  90  Atl.  387. 
Mich.— Leach  r.  Grube,  147  Mich.  348, 
no  N.  W.  1076;  Meigs  v.  McFarlan, 
72  Mich.  194,  40  N.  W.  246.  Minn. 
HollinfTSworth  r.  Campbell,  28  Minn. 
IS,  8  N.  W.  873.  Mo.— Bender  v.  Zim- 
merman, 122  Mo.  194,  26  S.  W.  973. 
N.  Y.— Belles  r.  Duff,  43  N.  Y.  469, 
10  Abb.  Pr.  (N.  S.)  399,  41  How.  Pr. 
355.  N.  C— Gillis  v.  Martin,  17  N.  C. 
470,  25  Am.  Dec.  729.  Ore.— Eldriedge 
r.  Hoefer,  52  Ore.  241,  93  Pac.  246,  94 
Pac.  563,  96  Pac.  1105.  Pa.— /»  re 
Helfenstein's  Estate,  135  Pa.  293,  20 
Atl.  151;  7«  re  Logue's  Appeal,  104 
Pa.  136.  W.  Va. — Kvgcr  v.  Depue,  6 
W.  Va.  288. 

As  to  strict  foreclosure,  see  supra, 
III,  C,  3,  c,  (IV);  III,  C,  3,  t,  (III), 
(C). 

[a]  A  decree  foreclosing  the  mort- 
gage is  not  proper  in  an  action  to  re- 
deem from  a  deed  intended  as  a  mort- 
gage, but  the  decree  should  limit  the 
time  within  which  the  plaintiff  must 
pay  the  balance  found  due,  directing 
that  in  default  of  such  payment  with- 
in the  time  limited  the  suit  shall  be 
dismissed.  Cline  V.  Robbins,  112  Cal. 
581,  44   Pac.    1023. 

[b]  Incidental  damages  cannot  be 
recovered  in  a  suit  to  have  a  deed 
adjudged  to  be  a  mortgage,  on  the 
ground  that  defendant's  refusal  to  per- 
mit a  redemption  had  prevented  plain- 
tiff from  selling  the  premises  at  a 
specified  price,  where  no  tender  of  the 
amount  due  was  made.  Eldriedge  r. 
Hoefer,  52  Ore.  241,  93  Pac.  246,  94 
Pac.  563,  96  Pac.  1105. 

\p]  Warranty  in  Reconveyance. — (1) 
Where  a  diM.l  is  adjudged  to  be  a 
mortgage,  and  a  reconveyance  of  the 
property  therein  conveyed  is  decreed, 
the  grantee  of  such  instrument  may 
be  decreed  to  reconvpy  with  covenants 
of  warranty  as  against  persons  claim- 
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ing  through  or  under  him.  Davis  v. 
Hopkins,  18  Colo.  153,  32  Pac.  70; 
Baugher  v.  Merry  man,  32  Md.  185.  (2) 
But  the  grantee  will  not  be  required  to 
reconvey  anything  more  than  the  in- 
terest conveyed  to  him  by  the  original 
deed  adjudged  to  be  a  mortgage.  Hall 
V.   Arnott,   80   Cal.   348,   22    Pac.   200. 

83.  Cal.— Cline  r.  Robbins,  112  Cal. 
581,  44  Pac.  1023;  Cowing  v.  Rogers, 
34  Cal.  648.  111.— Ladd  r.  Ladd,  175 
111.  App.  101.  Me. — Sposedo  r.  Merri- 
nian, 111  Me.  530,  90  Atl.  387.  N.  Y. 
Bolles  V.  Duff,  43  N.  Y.  409,  10  Abb. 
Pr.  (N.  S.)  309,  41  How.  Pr.  355.  N.  C. 
Gillis  V.  Martin,  17  N.  C.  470,  25  Am. 
Dec.  729. 

fa]  A  failure  to  provide  for  the 
dismissal  of  the  bill  in  the  event  of 
the  mortgagor's  failure  to  pay  the  sum 
found  due  the  defendant  within  the 
time  specified,  is  not  a  material  error 
or  defect  in  the  decree,  since  such  fail- 
ure to  pay  within  the  given  time  is  a 
bar  to  plaintiff's  rights  as  a  matter 
of  law.  Sposedo  v.  Merriman,  111  Me, 
530,  90  Atl.  387. 

84.  Rich  r.  Morisev,  149  N.  C.  37, 
62   S.   E.    762. 

85.  Meigs  r.  McFarlan,  72  Mich. 
194,  40  N.  W.  246;  Emerson  v.  Atwater, 
12  Mich.  314. 

[a]  Failure  To  Fix  Time  of  Pay- 
ment.— Such  judgment  is  not  defective 
for  failure  to  fix  the  time  for  ])ayment, 
since  the  court  has  control  of  the  case 
and  is  able  to  protect  the  rights  of  the 
parties.  Crockett's  Guardian  r.  Wal- 
ler, 29  Kv.  L.  Rep.  1155,  96  S.  W. 
860. 

86.  Leach  r.  Grube,  117  Mich.  348, 
110   N".   W.   1076. 

87.  Md. — Baugher  r.  l^ferryman,  32 
Md.  I'^n.  Minn. — Dvbdal  r.  Fagerberg, 
102  Minn.  130,  112  N.  W.  1018,  af- 
firmed on  rehearing  in  114  N.  W.  268. 
N.  Y.— Dotv  r.  Norton,  133  App.  Div. 
106,  117  N."  Y.  Supp.  793;  McGinnis  V. 
Oppenheim,  47   Hun  636,  14  N.  Y.  St. 
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of  the  property  and  as  rent  therefor  over  and  above  the  amount  due 
on  the  mortgage  debt,^^  or  for  all  sums  payable  under  any  sale  or 
contract  of  sale  to  a  third  person. ^^  Where  a  decree  adjudges  a  deed 
to  be  a  mortgage,  it  may  properly  require  the  plaintiff  to  redeem  the 
mortgaged  premises  within  a  time  specified  therein. ^° 

e.  Dismissal.  —  The  ordinary  effect  of  the  dismissal  of  a  bill  to 
redeem  is  to  foreclose  the  mortgagor's  equity  of  redemption  in  the 
mortgaged  property.^^ 

H.  Costs.  —  In  a  suit  to  redeem  property  from  a  foreclosure  sale 
the  court  may  divide  the  costs  between  the  parties,  where  both  parties 
are  at  fault,^^  or  require  each  party  to  pay  his  own  f^  but,  unless  other- 
wise provided  by  statute,^*  as  a  general  rule,  in  a  suit  to  redeem, 
the  defendant  is  entitled  to  recover  costs,  even  where  the  plaintiff'  pre- 
vails, if  the  m,ortgage  debt  has  not  been  fully  paid,"^  unless  the  defend- 
ant was  at  fault,  and  rendered  expensive  litigation  necessary,^'^  as 


557.  Pa. — Reeder  v.  Trullinger,  151  Pa. 
287,  24  Atl.  1104,  31  Wkly.  N.  Cas. 
103.  Tex. — Beauchamp  v.  Parrish  (Tex. 
Civ.  App.),  148  S.  W.  333. 

88.  McGinnis  v.  Oppenheim,  47  Hun 
636,  14  N.  Y.  St.  557. 

89.  Beebe  v.  Wisconsin  Mortgage 
Loan  Co.,  117  Wis.  328,  93  N.  W. 
1103. 

90.  Kinney  V.  Smith,  58  Ore.  158, 
113  Pac.  854. 

91.  Ind. — Hanley  v.  Mason,  42  Ind. 
App.  312,  85  N.  E.  381,  732.  Me. 
Pitman  v.  Thornton,  66  Me.  469.  Mich. 
Goodenow  v.  Ciirtis,  33  Mich.  505. 
Minn. — Hollingsworth  v.  Campbell,  28 
Minn.  18,  8  N.  W.  873.  N.  Y.— Dun- 
ham V.  Jackson,  6  Wend.  22.  Can. 
Bank  of  Toronto  v.  Irwin,  28  Grant 
Ch.   (U.  C.)   397. 

92.  Ala. — Perdue  v.  Brooks  Bros., 
85  Ala.  459,  5  So,  126;  Hudson  v. 
Kelly,  70  Ala.  393.  Kan.— Kelso  v. 
Norton,  74  Kan.  442,  87  Pac.  184.  Mass. 
Woodward   v.   Phillips,   14   Gray   132. 

93.  HI. — Hollingsworth  v.  Koon,  117 
111.  511,  6  N.  E.  148,  8  N.  E.  193;  Mc- 
Connel  v.  Holobush,  11  111.  61.  la. 
Wyllie  V.  Matthews,  60  Iowa  187,  14 
N.  W.  232.  Mass.— Woodward  v.  Phil- 
lips, 14  Gray  132;  Putnam  v.  Putnam, 
13  Pick.  129;  Saunders  v.  Frost,  5  Pick. 
259,  16  Am.  Dec.  394.  N.  J.— Melick 
V.  Creamer,  25  N.  J.  Eq.  429.  N.  Y. 
Cross  V.  Smith,  85  Hun  49,  32  N.  Y. 
Supp.  671,  66  N.  Y.  St.  55.  E.  I. 
Bowen  v.  Atwood,  10  E.  I.  302.  Vt. 
Smith  V.  Blaisdell,  17  Vt.  199.  Wis. 
Green  v.  Wescott,  13  Wis.   606. 

94.  Hawkins  r.  Nowland,  53  Mo. 
328;  Bruner  v.  Threadgill,  93  N.  C. 
225. 


95.  U.  S. — Loveridge  v.  Earned,  7 
Fed.  294.  Ala.— Hudson  v.  Kellv,  70 
Ala.  393;  Blum  &  Co.  v.  Mitcheh,  59 
Ala.  535;  May  v.  Eastin,  2  Port.  414. 
111. — Decker  v.  Patton,  120  111.  464,  11 
N.  E.  897.  Me.— Bourne  v.  Littlefield, 
29  Me.  302.  Md.— Columbian  Building 
Assn.  V.  Crump,  42  Md.  192.  Mass. 
Miller  v.  Lincoln,  6  Gray  556;  Whit- 
wood  V.  Kellogg,  6  Pick.  420.  Mich. 
Lamb  v.  Jeffrey,  47  Mich.  28,  10  N.  W. 
65.  Mo. — Turner  v.  Johnson,  95  Mo. 
4.-^,l,  7  S.  W.  570,  6  Am.  St.  Rep.  62. 
N.  J. — Winters  r.  Earl,  52  N.  J.  Eq. 
52,  28  Atl.  15;  Forman  v.  Bulson,  30 
N.  J.  Eq.  493;  Melick  v.  Creamer,  25 
N.  J.  Eq.  429;  Phillips  v.  Hulsizer,  20 
N.  J.  Eq.  308.  N.  Y.— Belden  v.  Slade, 
26  Hun  635;  Burke  v.  Candee,  63  Barb. 
552;  Vroom  v.  Ditmas,  4  Paige  526; 
Brockway  v.  Wells,  1  Paige  617;  Slee 
V.  Manhattan  Co.,  1  Paige  48;  Bridgen 
r.  Carhartt,  Hopk.  Ch.  234;  Shearer  v. 
Field,  6  Misc.  189,  27  N.  Y.  Supp.  29. 
N.  0.— Gillis  V.  Martin,  17  N.  C.  470, 
25  Am.  Dec.  729.  Pa.— 7n  re  Saeger's 
Appeal,  96  Pa.  479.  R.  I.— Bowen  v. 
Atwood,  10  E.  I.  302;  Sessions  v.  Eich- 
mond,  1  E.  L  298.  Vt.— Thrall  v  Town 
of  Chittenden,  31  Vt.  183;  Cree  v. 
Lord,  25  Vt.  498.  Va.— Turner  v.  Tur- 
ner, 3  Munf.  (17  Va.)  66.  Wis.— Lynch 
V.  Ryan,  137  Wis.  13,  118  N.  W.  174, 
129  Am.  St.  Eep.  1040;  Meehan  v. 
Blodgett,    91    Wis.    63,    64    N.    W.    429. 

96.  TJ.  S. — Loveridge  v.  Earned,  7 
Fed.  294.  Cal.— De  Leonis  v.  Walsh, 
140  Cal.  175,  73  Pac.  813.  lU.— San- 
ders V.  Peek,  131  111.  407,  25  N.  E.  508. 
Me.— Hall  v.  Gardner,  71  Me.  233;  Mil- 
liken  V.  Bailey,  61  Me.  316;  Kittredge 
V.    McLaughlin,    38    Me.     513.       Mass. 
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where  he  refused  to  accept  a  tender  of  the  amount  duc,^^  or  to  render 
a  true  account  of  the  amount  due,®^  or  allow  a  redemption  of  the 
mortga£red  property  when  the  plaintiff  was  entitled  thereto,^''  or  where 
he  set  up  an  unwarranted  claim  of  absolute  title  in  himself,^  or  the 
mortgage  debt  has  been  fully  paid.^  The  particular  circumstances  of 
each  case  must,  hoAvever,  in  a  great  degree,  determine  the  question  as 
to  the  proper  party  to  bear  the  costs  of  the  suit.^  But  if  a  com- 
plainant's bill  is  dismissed  because  of  default  of  payment  within  the 
time  limited  for  redemption,  costs  will  be  awarded  defendant.*  Costs 
of  appeal  will  generally  be  decreed  against  the  unsuccessful  party,' 
or  the  one  who  is  at  fault  in  causing  the  litigation,"  and  where  the 
decree  is  modified  by  the  appellate  court,  neither  party  will  recover 
costs  therein,'^  but  each  will  be  required  to  pay  his  own  costs.® 

I.     Review.  —  An  appeal  will  lie  from  a  final  decree  in  a  suit  to 
redeem  from  a  mortgage,^  or  a  deed  absolute  in  form  intended  as  a 


Montague  v.  Phillips,  16  Gray  566. 
Micli. — Meigs  v.  McFarlan,  72  Mich. 
194,  40  N.  W.  246;  Lamb  v.  Jefifrey, 
47  Mich.  28,  10  N.  W.  65.  Mo,— Haw- 
kins r.  Nowland,  53  Mo.  328.  N.  H. 
Brown  v.  Simons,  45  N.  H.  211;  Cur- 
rier V.  Webster,  45  N.  H.  226;  Bean 
r.  Braekett,  35  N.  H.  88;  McNeil  v. 
Call,  19  N.  H.  403,  51  Am.  Dec.  188. 
N.  J.— Winters  V.  Earl,  52  N.  J.  Eq. 
52,  28  Atl.  15;  Hendee  v.  Howe,  33 
N.  J.  Eq.  92;  Shields  v.  Lozear,  22  N. 
J.  Eq.  447.  N.  Y.— Davis  v.  Duffie,  18 
Abb.  Pr.  360;  Vroom  v.  Ditmas,  4 
Paige  526;  Brockway  v.  Wells,  1  Paige 
617;  Sloe  r.  Manhattan  Co.,  1  Paige 
48.  E.  I.— Bowen  v.  Atwood,  10  K.  I. 
302.  Vt.— Smith  v.  Blaisdell,  17  Vt. 
199.  Wis.— Lvnch  v.  Ryan,  137  Wis. 
13,  118  N.  W.  174,  129  Am.  St.  Rep. 
1040. 

97.  U.  S. — Loveridge  V.  Larned,  7 
Fed.  294.  Mich.— Lamb  v.  Jeffrey,  47 
Mich.  28,  10  N.  W.  65.  N.  H.— Mc- 
Neil V.  Call,  19  N.  H.  403,  51  Am,  Dec. 
188.  N.  J.— Griflfen  v.  Cooper,  73  N.  J. 
Eq.  465,  68  Atl.  1095;  Hendee  v.  Howe, 
33  N.  J,  Eq,  92;  Shields  v.  Lozear, 
22  N,  J.  Eq.  447.  N.  C— Rich  V. 
Morisey,  149  N.  C.  37,  62  S.  E.   762. 

98.  Me.— 'Hall  v.  Gardner,  71  Me. 
233;  Milliken  r.  Bailey,  61  Me.  316; 
Sjiraguc  r.  Graham,  38  Me.  328;  Mon- 
tague r.  Phillifis,  16  Gray  566.  Mich. 
Meigs  V.  MiFarlan,  72  Mich.  194,  40 
N.  W.  246.  N.  H.— Currier  v.  Webster, 
45   N.   H.   226. 

99.  m. — Sanders  t\  Peck,  131  111. 
407,  25  N.  E.  .508.  Me.— Kittredge  v. 
McLaughlin,  38  Me.  513.  N.  H.— Brown 
V.  Simons,  45  N.  H,  211.  N.  Y,— Vroom 
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V.  Ditmas,  4  Paige  526,  K,  I, — Bowen 
r.  Atwood,  10  R.  I.  302.  Wis,— Mowry 
V.  First  Nat.  Bank,  66  Wis.  539,  29 
N.  W.  559;  Green  v.  Wescott,  13  Wis, 
606. 

1.  Ala. — Hudson  v.  Kelly,  70  Ala. 
393;  May  r.  Eastin,  2  Port.  414.  Cal. 
De  Leonis  i\  Walsh,  140  Cal.  175,  73 
Pac.  813.  Mich. — Meigs  v.  McFarlan, 
72  Mich.  194,  40  N.  W,  246.  N,  J. 
Winters  r.  Earl,  52  N.  J,  Eq.  52,  28 
Atl.  15.  Tenn. — Spicer  v.  Johnson,  61 
S.  W.   1041. 

2.  Howe  V.  Russell,  36  Me,  115; 
Bean  v.  Braekett,  35  N.  H.  88. 

3.  Md. — Columbian  Bklg.  Assn.  v. 
Crump,  42  Md.  192.  Mich. — Lamb  v. 
Jeffrey,  41  Mich.  719,  3  N.  W.  204. 
N.  Y.— Brockway  v.  Wells,  1  Paige  617; 
Slee    V.   Manhattan   Co.,   1   Paige   48, 

See    generally    the    title    "Costs," 

4.  Waller  v.  Harris,  7  Paige  (N.  Y,) 
167, 

5.  Ala. — 'Lehman,  Durr  &  Co,  v. 
Collins,  69  Ala.  127,  la.— Helt  r.  El- 
lis &  James,  31  Iowa  86.  Mich. — Dray- 
ton V.  Chandler,  9:5  Mich.  3S3,  53  N, 
W.  558.  N.  H.— Bean  v.  Braekett,  35 
N.  H.  88. 

6.  Meigs  V.  McFarlan,  72  Mich.  194, 
40   N.    W.   246. 

7.  Mich. — Leach  r.  Orube,  147  Mich. 
348,  no  N.  W.  1076;  Newkirk  r.  Sow- 
kirk,  56  Mich.  525,  23  N.  W.  206.  Mo. 
Turner  r.  Johnson,  95  Mo.  431,  7  S.  W. 
570,  6  Am.  St.  Rep.  62.  N.  J.— At- 
wood V.  Carmer,  75  N.  J.  Eq.  319,  73 
Atl.  114. 

8.  Bremer  v.  Calumet  &  C.  C.  &  D. 
Co.,  127  111.  464,  18  N.  E.  321. 

9.  U,   S. — Southard    v.    Russell,    16 
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raortsfage/"  or  from  a  decree  partly  final  and  partly  interlocutory, 
as  Avhere  it  settles  the  substantial  merits  of  the  case,  and  orders  an 
account  to  he  stated  hetween  the  parties.^^  The  tindings  of  the  trial 
court  will  not  be  disturbed  because  of  a  sharp  conflict  in  the  material 
evidence,^^  since  a  decree  will  not  be  reversed  on  a  question  of  fact, 
unless  it  clearly  appears  to  be  erroncous,^^  nor  upon  objections  which 
were  not  raised  in  the  court  below/*  A  decree  granting  an  application 
to  redeem  mortgaged  property  will  not  be  reversed  because  of  in- 
formalities of  the  petition  therefor/^  nor  will  it  be  disturbed  or  even 
modified  unless  obvious  error  has  intervened  in  the  application  of  the 
law.  or  some  grave  mistake  has  been  made  in  the  consideration  of  the 
facts :^'  but  \\here  the  appellate  court  agrees  with  the  trial  court  upon 
all  questions  save  that  of  the  time  to  be  allowed  for  redemption,  the 
decree  may  be  modified  as  to  that.^^  An  appeal  will  not  be  dismissed 
on  the  demand  of  appearing  defendants  because  of  a  failure  to  serve 
notice  of  appeal  on  other  defendants  who  did  not  appear  or  take  part 
in  the  trial  below.^^  After  an  appellate  court  has  remanded  a  cause 
for  proceedings  therein  in  conformity  with  the  opinion  rendered,  there 
is  nothing  for  the  trial  court  to  do  but  to  carry  into  complete  effect 
the  decision  of  the  appellate  court. ^"  Where  an  appellant  fails  to 
present  a  question  in  the  original  hearing  on  appeal,  he  will  not  be 
permitted  to  raise  it  on  a  petition  for  a  rehearing.^'' 

V.  REMEDIES  FOR  INJURIES  TO  MORTGAGED  PREMISES. 
A.  Against  IMortgagor.  —  1.  By  Mortgagee.  —  A  mortgagee  may 
maintain  an  action  for  damages^^  for  injuries  to  the  mortgaged  property 


How.  547,  14  L.  ed.  1052.  Ala. — Adams 
V.  Sayre,  76  Ala.  509.  Cal.— Moss  v. 
Odell,  141  Cal.  335,  74  Pac.  999.  la. 
White  v.  Hampton,  13  Iowa  259.  Me. 
Clapp  V.  Sturdivant,  10  Me.  68.  Mass. 
Newton  r.  Baker,  125  Mass.  30.  N.  Y. 
Quackenbush  v.  Leonard,  10  Paige  131. 

10.  Southard  v.  Eussell,  16  How. 
(U.  S.)  547,  14  L.  ed.  1052;  McElmur- 
ray  v.  Blodgett,  120  Ga.  9,  47  S.  E. 
531. 

11.  Adams  v.  Sayre,  76  Ala.  509; 
Quackenbush  v.  Leonard,  10  Paige  (N. 
y.)  131. 

12.  Chaflfee  v.  Conway,  125  Wis.  77, 
103  N.  W.  269. 

13.  Benson  t?.  Bunting,  141  Cal.  462, 
75  Pac.  59;  Newton  v.  Baker,  125  Mass. 
80.  See  also  Montgomery  v.  Pickering, 
116  Mass.  '227;  Reed  V.  Eeed,  114  Mass. 
372. 

14.  Martin  v.  Rateliff,  101  Mo.  254, 
13  S.  W.   1051,  20  Am.  St.  Rep.  605. 

15.  Taylor  v.  Shell,  102  Ark.  649, 
145  S.  W.'539. 

16.  U.  S. — Manhattan  Life  Ins.  Co. 
V.  Wright,  126  Fed.  82,  Gl  C.  C.  A. 
138.  Ga. — McElmurray  v.  Blodgett,  120 
Ga.    9,   47    S.    E.    531.     Mich.— Curtiss 


'V.    Sheldon,    47    Mich.    262,    11    N.    W. 
151. 

17.  Tavlor  v.  Dillenberg,  168  111. 
235,  48  N.  E.  41. 

18.  Clark  v.  Shoesmith,  91  Kan.  797, 
139  Pac.  426. 

19.  Sanders  v.  Peck,  131  111.  407,  25 
N.  E.  508;  Quackenbush  v.  Leonard,  10 
Paige  (N.  Y.)  131.  See  Southard  v. 
Russell,  16  How.  (U.  S.)  547,  14  L.  ed. 
1052,  and  generally  the  title  "Man- 
date and.  Proceedings  Thereafter." 

20.  Indiana  Power  Co.  v.  St.  Joseph 
&  Elkhart  Power  Co.,  159  Ind.  42,  63 
N.  E.  304,  64  N.  E.  468;  Aetna  Life 
Ins.  Co.  V.  Stryker,  38  Ind.  App.  312, 
78  N.  E.  953,  76  N.  E.  822,  78  N.  E. 
245. 

21.  U.  S. — Davis  v.  Virginia  Ry.  & 
P.  Co.,  229  Fed.  633,  144  C.  C.  A.  43, 
certiorari  denied,  241  IT.  S.  672,  36 
Sup.  Ct.  723,  60  L.  ed.  1231.  Cal. 
Lavenson  v.  Standard  Soap  Co.,  80 
Cal.  245,  22  Pac.  184,  13  Am.  St.  Rep. 
147.  Me. — Stowell  v.  Pike,  2  Me.  387. 
Mass. — Page  v.  Robinson,  10  Gush.  99. 
Mo. — Girard  Life  Ins.  Co.  v.  Mangold, 
94  Mo.  App.  125,  67  S.  W.  955;  Girard 
Life  Ins.  A.  &  Tr.   Co.  v.  Mangold,  83 
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ap:ainst  the  mortg:agor,  or  against  his  grantee,"  lessee,^^  or  other  per- 
son ehiiniins:  authority  under  him.^*  So  also  an  action  may  be  main- 
tained acainst  the  mortgagor's  judgment  creditor,^^  or  a  receiver  for 
the  benefit  of  the  mortgagor's  creditors.'"  The  mortgagee  may  main- 
tain such  action  whether  he  be  in  or  out  of  possession  of  the  mortgaged 
premises,"  and  though  not  entitled  to  possession  of  the  premises.^^ 
Form  of  Action.  —  Such  action  for  damages  is  in  the  nature  of  an  ac- 
tion of  trespass  on  the  case,-^  or  an  action  of  tort  in   the   nature   of 


Mo.  App.  281;  Heitkamp  r.  La  Motte 
Granite  Co.,  5!)  Mo.  App.  244.  Mont. 
Dutro  r.  Kennedy,  9  Mont.  101,  22  Pac. 
763.  N.  H.— Bellows  r.  Boston,  C.  & 
M.  R.  R.  Co.,  59  N.  H.  491.  N.  J. 
Prudential  Ins.  Co.  v.  Guild  (N.  J. 
Eq.),  64  Atl.  694.  N.  Y.— Van  Pelt 
V.  McGraw,  4  N.  Y.  110.  Wis.— Scott 
V.   Webster,  50  Wis.   53,  6  N.  W.   363. 

22.  N.  Y.— Van  Pelt  v.  McGraw,  4 
N.  Y.  110.  S.  C— Heath  r.  Haile,  45 
S.  C.  642,  24  S.  E.  300.  Vt.— Harris 
f.  Havnes,  34  Vt.  220.  Wis.— Edler 
r.  Hasche,  67  Wis.  653,  31  N.  W.  57; 
Whorton  r.  Webster,  56  Wis.  356,  14 
N.  W.  280;  Scott  v.  Webster,  50  Wis. 
53,  6  N.  W.  363. 

23.  Delano  r.  Smith,  206  Mass.  365, 
92  N.  E.  500,  30  L.  R.  A.  (N.  S.) 
474. 

24.  Cal. — Lavenson  r.  Standard  Soap 
Co.,  80  Cal.  245,  22  Pac.  184,  13  Am. 
St.  Rep.  147.  Mass.— Tarbell  v.  Page, 
155  Mass.  256,  29  N.  E.  585;  Cole  v. 
Stewart,  11  Cush.  181;  Miner  r.  Stev- 
ens, 1  Cush.  482.  N.  H.— Bellows  V. 
Boston,  C.  &  M.  R.  R.  Co.,  59  N.  H. 
491.  N.  Y.— Osden  Lumb.  Co.  v.  Busse, 
92  App.  Div.  143,  86  N.  Y.  Supp.  1098. 

25.  Allison  v.  McCune,  15  Ohio  726, 
45   Am.   Dec.  605. 

26.  Prudential  Tns.  Co.  v.  Guild  (N. 
J.  Eq.),  64  Atl.  694. 

27.  Cal. — Lavenson  v.  Standard  Soap 
Co.,  80  Cal.  245,  22  Pac.  184,  13  Am. 
St.  Rep.  147.  Colo. — Arnold  v.  Broad, 
15  Colo.  App.  389,  62  Pac.  577.  Me. 
Stowell  r.  Pike,  2  Me.  387.  Mass. 
Delano  r.  Smith,  206  Mass.  365,  92  N. 
E.  500,  30  L.  R.  A.  (N.  S.)  474;  Stew- 
art V.  Finkclstone,  206  Mass.  28,  92 
N.  E.  37,  138  Am.  St.  Rep.  370,  28  L. 
R.  A.  (N.  S.)  634;  Cole  v.  Stewart,  11 
Cush.  181;  Pajre  r.  Robinson,  10  Cush. 
99;  Miner  r.  Stevens,  1  Cush.  482. 
N.  H.— Smith  r.  Moore,  11  N.  H.  .55. 
N.  J.— Fidelity  Trust  Co.  v.  Hoboken 
&  M.  R.  Co.,  71  N.  J.  Eq.  14,  63  Atl. 
273.  N.  Y.— Ogden  Lumb.  Co.  v. 
Busse,  92  App.  Div.  143,  86  N.  Y.  Supp. 
1098.     Ohio.— Allison    v.    McCune,    15 
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Ohio  726,  45  Am.  Dec.  605.  S.  0. 
Heath  c.  Haile,  45  S.  C.  642,  24  S.  E. 
300.  Wis.— Atkinson  v.  Hewett,  63 
Wis.  396,  23  N.  W.  889;  Whorton  v. 
Webster,  56  Wis.  356,  14  N.   W.  280. 

But  see:  Mo. — Girard  Life  Ins.  Co. 
r.  Mangold,  94  Mo.  App.  125,  67  S. 
W.  955;  Girard  Life  Ins.  A.  &  Tr. 
Co.  V.  Mangold,  83  Mo.  App.  281.  Eng. 
Ocean  Accident  &  Guarantee  Co.  r.  II- 
ford  Gas  Co.,  2  K.  B.  (1905)  493,  74 
L.  J.  K.  B.  799,  93  L.  T.  N.  S.  381, 
21  T.  L.  Rep.  610.  Can.— Brookfield  v. 
Brown,  22  Can.  Sup.  Ct.  398. 

28.  Vaughn  v.  Grigsbv,  8  Colo.  App. 
373,  46  Pac.  624;  Heath  v.  Haile,  45 
S.    C.    642,   24   S.   E.   300. 

29.  Cal. — Lavenson  v.  Standard  Soap 
Co.,  80  Cal.  245,  22  Pac.  184,  13  Am. 
St.  Rep.  147.  lU.— Williams  v.  Chicago 
Exhibition  Co.,  86  111.  App.  167.  Me. 
Linscott  V.  Weeks,  72  Me.  506;  Stowell 
I'.  Pike,  2  Me.  387.  Md.— Chelton  v. 
Greene,  65  Md.  272,  4  Atl.  271.  Mass. 
Tarbell  v.  Page,  155  Mass.  256,  29  N. 
E.  585;  Cole  r.  Stewart,  11  Cush.  181; 
Page  V.  Robinson,  10  Cush.  99;  Miaer 
i:  Stevens,  1  Cush.  482.  Mo.— Girard 
Life  Ins.  Co.  t'.  Mangold,  94  Mo.  App. 
125,  67  S.  W.  955;  Girard  Life  Ins. 
A.  &  Tr.  Co.  V.  Mangold,  83  Mo.  App. 
281;  Heitkamp  v.  La  Motte  Granite 
Co.,  59  Mo.  App.  244.  Mont.— Dutro 
r.  Kennedy,  9  Mont.  101,  22  Pac.  763. 
N.  H.— Bellows  r.  Boston,  C.  &  M.  R. 
R.  Co.,  59  N.  H.  491;  Smith  r.  Moore, 
11  N.  H.  55.  N.  Y.— Van  Pelt  r.  Mc- 
Graw, 4  N.  Y.  110;  Gardner  v.  Heartt, 
3  Donio  232;  Ogden  Lumb.  Co.  v. 
Busse,  92  App.  Div.  143,  86  N.  Y. 
Supp.  1098.  N.  C— Beck  r.  Zimmer- 
man, 75  N.  C.  60.  Ohio. — Allison  v. 
McCune,  15  Ohio  726,  45  Am.  Dec.  605. 
R.  I. — Waterman  r.  Matteson,  4  R.  I. 
539.  S.  C— Heath  r.  Haile,  45  S.  C. 
642,  24  S.  E.  300.  Utah.— Vogel  v. 
Walker,  3  Utah  227,  2  Pac.  210.  Wis. 
Edler  r.  Hasche,  67  Wis.  653,  31  N.  W. 
.^7;  Atkinson  v.  Hewett,  63  Wis.  396, 
23  N.  W.  889;  Whorton  v.  Webster,  56 

I  Wis.    356,    14    N.    W.     280:     Scott    v. 
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waste,^°  unless  relief  is  sought  in  equity.^^  In  the  action  for  damages 
recovery  may  be  had  for  a  severance  and  removal  of  any  portion  of 
the  mortgaged  property,^^  or  for  the  conversion  thereof  by  the  mort- 
gagor to  his  own  use.^^ 

Property  wrongfully  removed  from  the  mortgaged  premises  may,  ac^ 
cording  to  some  decisions,  be  followed  into  the  hands  of  third  persons, 
except  purchasers  without  notice,^*  or  an  action  of  trover  may  be 
maintained.^^  But  according  to  other  authorities  the  severance  termi- 
nates the  lien  on  the  property  severed,  which  cannot  thereafter  be 
followed.^^ 


Webster,   50   Wis.   53,   6  N.    W.    363; 
Seatoff  V.  Anderson,  28  Wis.  212. 

[a]  Intent  to  defraud  the  mort- 
gagee is  necessary  to  sustain  an  action 
by  a  mortgagee  against  another  for 
injury  to  the  mortgaged  premises,  and 
therefore  no  action  will  lie  for  neg- 
ligently injuring  the  premises.  Gard- 
ner V.  Heartt,  3  Denio   (N.  Y.)    232. 

30.  Mass.— Delano  v.  Smith,  206 
Mass.  365,  92  N.  E.  500,  30  L.  R.  A. 
(N.  S.)  474;  Tarbell  v.  Page,  155  Mass. 
256,  29  N.  E.  585;  Byrom  v.  Chapin, 
113  Mass.  308.  Mo. — Heitkamp  v.  La 
Motte  Granite  Co.,  59  Mo.  App.  244. 
Ohio. — Carpenter  v.  Cincinnati  &  W. 
Canal  Co.,  35  Ohio  St.  307.  Vt.— Har- 
ris V.  Haynes,  34  Vt.  220.  Can. — Brook- 
field  V.  Brown,  22  Can.  Sup.  Ct.  398. 

See  also  Vaughn  v.  Grigsby,  8  Colo. 
App.  373,  46  Pac.  624;  and  the  title 
"Waste." 

31.  U.  S.— Davis  v.  Virginia  Ry.  & 
Power  Co.,  229  Fed.  633,  144  C.  C.  A. 
43  (certiorari  denied,  241  U.  S.  672,  36 
Sup.  Ct.  723,  60  L.  ed.  1231);  Wann  v. 
Coe,  31  Fed.  369.  Colo.— Fisk  v.  Peo- 
ple's Nat.  Bank,  14  Colo.  App.  21,  59 
Pac.  63.  ni.— Dorr  v.  Dudderar,  88  111. 
107.  Can. — Meyers  v.  Smith,  15  Grant 
Ch.  (U.  C.)   616. 

Enjoining  waste,  see  infra,  V,  D,  and 
the  title  "Waste." 

32.  ni.— Dorr  v.  Dudderar,  88  111. 
107.  Mass.— Tarbell  v.  Page,  155  Mass. 
256,  29  N.  E.  585;  Cole  v.  Stewart.  11 
Cush.  181.  Mo. — Heitkamp  v.  La  Motte 
Granite  Co.,  59  Mo.  App.  244.  N.  J. 
Verner  v.  Betz,  46  N.  J.  Eq.  256,  19 
Atl.  206,  19  Am.  St.  Rep.  387,  7  L. 
R.  A.  630.  N.  Y.— Ogden  Lumb.  Co. 
V.  Busse,  92  App.  Div.  143,  86  N.  Y. 
Supp.  1098.  S.  C— Heath  v.  Haile,  45 
S.  C.  642,  24  S.  E.  300.  Wis.— Edler 
V.  Hasche,  67  Wis.  653,  31  N.  W.  57; 
Seatoff  V.  Anderson,  28  Wis.  212. 

[a]  Replevin  to  recover  a  building 
may  be  brought,  where  the  building  is 


detached,  and  before  it  is  attached  to 
other  realty.  Dorr  v.  Dudderar,  88  111. 
107;   Matzon  v.  Griffin,  78  HI.  477. 

[b]  Fixtures. — (1)  Damages  may 
be  recovered  for  fixtures  removed  from 
the  mortgaged  premises  (Cal. — Laven- 
son  V.  Standard  Soap  Co.,  SO  Cal.  245, 
22  Pac.  184,  13  Am.  St.  Rep.  147. 
Colo. — Fisk  V.  People's  Nat.  Bank,  14 
Colo.  App.  21,  59  Pac.  63.  Mo.— Heit- 
kamp V.  La  Motte  Granite  Co.,  59  Mo. 
App.  244.  Mont. — Dutro  v.  Kennedy, 
9  Mont.  101,  22  Pac.  763.  Vt.— Harris 
V.  Haynes,  34  Vt.  220),  or  (2)  for  the 
removal  of  graining  timber.  Me. 
Stowell  V.  Pike,  2  Me.  387.  Mass. 
Page  V.  Robinson,  10  Cush.  99.  Mo, 
Girard  Life  Ins.  Co.  v.  Mangold,  94 
Mo.  App.  125,  57  S.  W.  955;  Girard  Life 
Ins.  A.  &  Tr.  Co.  v.  Mangold,  83  Mo, 
App.  281.  N.  y.— Van  Pelt  v.  McGraw, 
4  N.  Y.  110;  Atkinson  v.  Hewett,  63 
Wis.  396,  23  N.  W,  889;  Whorton  v. 
Webster,  56  Wis.  356,  14  N.  W.  280; 
Scott  V.  Webster,  50  Wis.  53,  6  N.  W, 
363.  Can.— Mann  v.  English,  38  U.  0. 
Q.  B.   240. 

33.  Davis  v.  Virginia  Ry.  &  Power 
Co.,  229  Fed.  633,  144  C.  C.  A.  43, 
certiorari  denied,  241  U.  S.  672,  36  Sup, 
Ct.   723,  60  L.   ed.   1231. 

34.  U.  S. — Davis  v.  Virginia  Ry.  v. 
Power  Co.,  229  Fed.  633,  144  C.  C.  A. 
43,  certiorari  denied,  241  U.  S.  672,  36 
Sup.  Ct.  723,  60  L.  ed.  1231.  Minn.— 
Hamlin  v.  Parsons,  12  Minn.  108,  90 
Am.  Dec.  284.  N.  H.— Smith  v.  Moore, 
11  N.  H.  55.  N.  Y.— Bank  of  Auburn 
V.  Roberts,  45  Barb.  407.  R.  I.— Wat- 
erman V.  Matteson,  4  R.  I.  539. 

35.  Jeffers  v.  Pease,  74  Vt.  215,  52 
Atl.  422;  Mann  v.  English,  38  U.  C.  Q, 
B.   240. 

36.  Cal. — Stowell  V.  Waddingham, 
100  Cal.  7,  34  Pac.  436;  Lavenson  v. 
Standard  Soap  Co.,  80  Cal.  245,  22  Pac. 
184,  13  Am.  St.  Rep.  147;  Buckout  v. 
Swift,    27    Cal.    433,    87    Am.    Dec.   90. 
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After  Foreclosure  Sale.  —  Such  action  may  be  brought  after  a  fore- 
closure sale  of  the  mortg:aged  premises  has  been  had,  where  a  deficit 
remains  of  the  mortgage  debt.^^  But  a  mortgagee  cannot  sue,  after 
he  has  received  payment  of  his  debt,  for  waste  committed  prior  to  such 
payment  f^  nor  can  a  mortgagee  who  has  purchased  the  mortgaged 
property  at  his  own  foreclosure  sale  for  the  full  amount  of  his  debt, 
recover  by  replevin  logs  cut  upon  the  land  prior  to  his  right  of  pos- 
session,^^ or  recover  for  waste  or  trespass  committed  prior  to  the 
execution  of  his  mortgage.*" 

Declaration  or  Complaint,  —  It  is  not  necessary  that  a  complaint  in 
an  action  for  injury  to  mortgaged  property  shall  allege  that  the  party 
personally  liable  for  the  mortgage  debt  is  insolvent  or  unable  to  pay 
the  mortgage  dobt.*^ 

2.  By  Junior  Mortgagee.  —  A  junior  mortgagee  may  maintain  an 
action  fur  damages  for  w^aste  or  injury  to  the  mortgaged  premises 
w'hen  committ(Ml  by  tlie  mortgagor,*^  his  lessee,*^  or  tenant.** 

3.  By  a  Beneficiary.  —  A  beneficiary  of  a  trust  deed,  or  bond 
mortgage,  may  maintain  an  action  to  recover  for  injuries  to  the  land 
thereby  conveyed,  whereby  the  value  of  his  security  is  impaired,  against 
the  grantor  or  those  holding  his  equity  in  the  trust  property.*^ 

B.  Against  Mortgagee.  —  1.  By  Mortgagor.  —  A  mortgagor  may 
maintain  an  action  against  a  mortgagee  or  his  assignee  for  waste  or 
injury  committed,  or  authorized  by  him  to  be  committed,  upon  the 
mortgaged  property,**^  or  he  may  maintain  an  action  against  the  mort- 


Comi. — Cooper  v.  Davis,  15  Conn.  556. 
Ky. — Harris  v.  Bannon,  78  Ky.  568. 
Mass. — Peiree  v.  Goddard,  22  Pick.  559, 
.S3  Am.  Dec.  764.  N.  Y. — Peterson  v. 
Clark,  15  Johns.  205. 

37.  Cal. — Lavenson  v.  Standard  Soap 
Co.,  80  Cal.  245,  22  Pac.  184,  13  Am.  St. 
Eep.  147.  S.  C— Heath  v.  Haile,  45 
S.  C.  642,  24  S.  E.  300.  Utah.— Vogel 
V.  Walker,  3  Utah  227,  2  Pac.  210. 
Wis.— Elder  v.  Hasche,  67  Wis.  653,  31 
N.  W.  57;  Jones  v.  Costigan,  12  Wis. 
677,  78  Am.  Dec.  771. 

[a]  Complaint. — Where  a  complaint 
in  an  action  for  damasjcs  to  the  mort- 
gaged property,  brought  after  foreclo- 
sure sale  thereof,  fails  to  allege  that 
the  mortgage  debt  is  unpaid  and  that 
a  balance  remains  due  thereon,  is  in- 
sufficient. Vogel  V.  Walker,  3  Utah 
227,   2   Pac.   210. 

38.  Berthold  17.  Holman,  12  Minn. 
335,  93  Am.  Dec.  233;  Kennerly  v.  Bur- 
gess, 38  Mo.  440. 

S9.  Berthold  v.  Holman,  12  Minn. 
335,  93   Am.  Dec.  233.' 

40.  Girard  Life  Ins.  Co.  v.  Mangold, 
94  Mo.  App.  125,  67  S.  W.  955. 

41.  Van  Pelt  v.  McGraw,  4  N.  Y. 
110;    Ogden    Lumber   Co.   v.   Busse,   92 
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App.  Div.  143,  86  N.  Y.  Supp.  1098. 
Compare  Gardner  v.  Heartt,  3  Denio 
(N.  Y.)  232;  Lane  v.  Hitchcock,  14 
Johns.   (N.  Y.)   213. 

42.  Mass. — Delano  v.  Smith,  206 
Mass.  365,  92  N.  E.  500,  30  L.  R.  A. 
(N.  S.)  474.  N.  H.— Sanders  v.  Reed, 
12  N.  H.  558.  N.  J.— Sehalk  v.  King- 
sley,  42  N.  J.  L.  32;  Jackson  v.  Tur- 
rel'l,  39  N.  J.  L.  329.  Eng.— Ocean 
Ace.  Guarantee  Co.  v.  Ilford  Gas  Co., 
2  K.  B.  (1905)  493,  74  L.  J.  K.  B.  799, 
93  L.  T.  N.  S.  381,  21  T.  L.  Rep.  610. 

43.  Delano  v.  Smith,  206  Mass.  365, 
92  N.  E.  500,  30  L.  R.  A.   (N.  S.)   474. 

44.  Delano  r.  Smith,  206  Mass.  365, 
92  N.  E.  500,  30  L.  R.  A.   (N.  S.)   474. 

45.  Arnold  v.  Broad,  15  Colo.  App. 
389,  62  Pac.  577. 

46.  Ala. — Pollard  v.  American  Free- 
hold Land  Mtg.  Co.,  139  Ala.  183,  35 
So.  767;  Daniel  r.  Cokcr,  70  Ala.  260. 
Ga.— Ashley  v.  Wilson,  61  Ga.  297.  Ind. 
McCormiek  v.  Digby,  8  Blackf.  99. 
Mont. — Toole  v.  Weirick,  39  Mont.  359, 
102  Pac.  590,  133  Am.  St.  Rep.  576. 
N.  H.— Morse  v.  Whitcher,  64  N.  H. 
591,  15  Atl.  207.  N.  Y.— Runyan  v. 
Mersereau,  11  Johns.  534,  6  Am.  Dec. 
393;    Maurer   v.    Grimm,   84  App.  Div. 
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gagee  for  waste  committed  by  a  purchaser  put  in  possession  by  the 
mortgagee.*^  Where  a  mortgagee  is  entitled  to  possession,  the  mort- 
gagor cannot  maintain  an  action  of  trespass  against  him  for  wrongful 
entry ,^^  or  for  cutting  and  removing  growing  timber,*^  or  for  removing 
portions  of  the  soil,^°  or  carrying  away  a  fixture  ;^^  nor  can  the  heirs 
of  the  mortgagor  maintain  such  action  against  a  mortgagee,  or  his 
assignee,  in  possession  for  condition  broken.^^ 

2.  By  Another  Mortgagee.  —  A  senior  mortgagee  may  maintain 
an  action  against  a  junior  mortgagee  for  waste  committed  upon  or 
injury  done  to  the  mortgaged  premises,^^  and  a  junior  mortgagee  may 
like\^^se  maintain  an  action  against  the  senior  mortgagee  for  waste,^* 
but  not  for  a  failure  to  prevent  or  restrain  waste  by  the  mortgagor." 
Where  a  mortgage  is  executed  for  the  benefit  of  others  besides  the 
mortgagee,  such  beneficiaries  may  recover  against  the  mortgagee  for 
waste  or  diversion  of  the  security,  as  if  named  in  the  mortgage.^" 

C.  Against  Third  Persons.  —  1.  By  Mortgagor. —  A  mortgagor 
may  maintain  an  action  against  a  stranger  to  the  title  for  injury  to 
the  mortgaged  properly,^^  or  the  severance  and  removal  of  any  portion 


575,  82  N.  Y.  Sapp.  760.  N.  C— Owens 
V.  Branning  Mfg.  Co.,  168  N.  C.  397, 
84  S.  E.  389;  Morrison  V.  McLeod,  37 
N.  C.  108.  Pa.— Guthrie  v.  Kahle,  46 
Pa.  331;  Givens  v.  McCalmont,  4  Watts 
460.  Vt.— Seacer  v.  Durant,  39  Vt.  103. 
Eng. — Wragg  v.  Denham,  6  L.  J.  Exch. 
38,  2.  Y.  &  C.  Exeh.  117. 

[a]  An  assignee  who  purchases  at 
an  irregular  foreclosure  sale,  may  be 
treated  by  the  mortgagor  as  still  the 
mortgagee,  in  an  action  against  such 
purchaser  for  injury  to  the  property 
alter  foreclosure  sale.  Owens  v.  Bran- 
ning Mfg.  Co.,  168  N.  C.  397,  84  S.  E. 
389. 

47.  Pollard  v.  American  Freehold 
Land  Mtg.  Co.,  139  Ala.  183,  35  So. 
767. 

48.  Ala. — ^Trannon  v.  Towles,  75  So. 
458.  Mass. — Howe  v.  Lewis,  14  Pick. 
329.  N.  H.— Furbush  v.  Goodwin,  29 
N.  H.  321;  Chellis  v.  Stearns,  22  N.  H. 
312. 

49.  Place  v.  Sawtell,  142  Mass.  477, 
8  N.  E.  343. 

50.  Flirbush  V.  Goodwin,  29  N.  H. 
321. 

51.  Chellis  v.  Stearns,  22  N.  H.  312. 

52.  Place  v.  Sawtell,  142  Mass.  477, 
8  N,   E.   343. 

53.  Me. — Holbrook  v.  Greene,  98  Me. 
171,  56  Atl.  659.  N.  J.-nSchalk  v. 
Kingsley,  42  N.  J.  L.  32;  Can.— Mc- 
Leod V.  Avey,  16  Ont.  365. 

54.  Whorton  V.  Webster,  56  Wis. 
356,   14   N.   W.   280. 

55.  Coleman  v.  Smith,  55  Ala.  368. 


56.  Hegwood  v.  Leeper,  100  Kan. 
379,  164  Pac.  173. 

57.  Ala.— Hamilton  v.  Griffin,  123 
Ala.  600,  26  So.  243.  HI.— Emory  v. 
Keighan,  88  111.  482;  Abney  v.  Austin, 
6  111.  App.  49.  Me.— Atwood  v.  Moose 
Head  Paper  &  Pulp  Co.,  85  Me.  379, 
27  Atl.  259.  Md.— Arnd  v.  Amling,  53 
Md.  192;  Annapolis  &.  E.  R.  Co.  v. 
Gantt,  39  Md.  115.  Mass.— Stewart  v. 
Finkelstone,  206  Mass.  28,  92  N.  E 
37,  138  Am.  St.  Eep.  370,  28  L.  R.  A. 
(N.  S.)  634.  Mo.— King  v.  Sligo  Fur- 
nace Co.  (Mo.  App.)  190  S.  W.  368; 
Logan  V.  Wabash  Western  Ry.  Co.,  43 
Mo.  App.  71.  N.  Y.— Ogden  Lumb.  Co. 
V.  Busse,  92  App.  Div.  143,  86  N.  Y. 
Supp.  1098.  N.  C— Watkins  v.  Kaolin 
Mfg.  Co.,  131  N.  C.  536,  42  S.  E.  983, 
60  L.  R.  A.  617.  Vt.— Van  Dyke  v. 
Grand  Trunk  Ry.  Co.,  84  Vt.  212,  78 
Atl.  958,  Ann.  Cas.  1913A,  640.  Can. 
McMullen  v.  Free,  13  Ont.  57;  Piatt  v. 
Grand  Trunk  Ry.  Co.,  12  Ont.  119;  Rog- 
ers V.  Dickson,   10  U.   C.  C.  P.  481. 

[a]  Noxious  Weeds. — A  mortgagor 
may  recover  against  a  third  person  for 
damages  resulting  from  foul  and  nox- 
ious weeds  which  spring  up  from  the 
seed  thereof  mixed  with  barley  seed 
sold  and  guaranteed  to  the  mortgagor 
as  clean  seed.  McMullen  v.  Free  13 
Ont.    (Can.)    57. 

[b]  A  stranger  cannot  plead  the 
mortgage  (1)  in  defense  of  an  action 
by  the  mortgagor  for  trespass  or  injury 
to  the  mortgaged  property,  since  the 
mortgagor  remains  the  owner  as  to  all 
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thereof  ^^  except,  according  to  some  decisions,  where  the  mortgagee  has 
taken  possession  of  the  mortgaged  premises.^^  A  mortgagor  and 
mortgagee  may  join  in  a  suit  against  a  third  person  for  injuries  to 
the  mortgaged  property,«°  but  it  is  not  necessary  that  a  mortgagee, 
who  has  not  taken  possession  or  given  notice  of  his  intention  to  do 
BO,  be  made  a  party  to  an  action  by  the  mortgagor  against  a  third 
person  for  damages' to  the  mortgaged  property.*'^ 

A  recovery  by  any  one  entitled  to  sue  for  waste  or  injury  to 
mortgaged  property  will  operate  as  a  bar  to  a  subsequent  action  for 
the  same   injury  by  any  other  person   claiming  an   interest  in  the 

property.*'-  .       ,  ^-          p 

2.  By  Mortgagee.  —  A  mortgagee  may  maintain  an  action  tor 
damages  against  a  third  person  for  injuries  to  the  mortgaged  property, 
which  impairs  or  destroys  the  value  of  his  security,*'^  q^  for  any  part 
of  the  mortgaged  estate  severed  and  converted  into  personalty,*'*  re- 
gardless of  the  fact  that  he  is  not  in  possession  of  the  mortgaged 
premises,^'  and  it  has  been  held  that  he  may  bring  an  action  of  re- 
plevin for  property  severed  and  carried  away  from    the    mortgaged 


persons  who  do  not  assert  any  claim  of 
title  King  v.  Sligo  Furnace  Co.  (Mo. 
App.),  190  S.  W.  368.  (2)  And  the 
fact  that  the  mortgagor's  title  depends 
upon  a  tax  deed  does  not  alter  this 
rule,  unless  the  tax  deed  itself  dis- 
closes the  fact  that  it  is  void.  King 
V.  Sligo  Furnace  Co.  (Mo.  App.),  190 
S.  W.   368. 

[c]  Trespass  on  the  Case.— Frank- 
enthal  r.   Mayer,   54   111.   App.    160. 

58.  Ogden"  Lumber  Co.  V.  Busse,  92 
App.  Div.  143,  86  N.  Y.  Supp.  1098. 

59.  Clark  v.  Beach,  6  Conn.  142; 
Sparhawk  v.  Bagg,  16  Gray  (Mass.) 
583 

60.  Stewart  v.  Finkelstone,  206  Mass. 
28,  92  N.  E.  37,  138  Am.  St.  Eep.  370, 
28  L.  R.  A.  (N.  S.)  634. 

61.  Piatt  V.  Grand  Trunk  Ey.  Co., 
12  Ont.   (Can.)    119. 

62.  .Tames  r.  Worcester,  141  Mass. 
S61,  5  N.  E.  826;  Byron  v.  Chapin,  113 
Mass.  308.  See  generally,  the  title 
"Judgments." 

63.  U.  S. — Clapp  V.  Spokane,  53  Fed. 
515;  Morgan  V.  Gilbert,  2  Fed.  835,  2 
Flipp.  645.  Me. — Leavitt  v.  Eastman, 
77  Me.  117;  Frotheringham  v.  McKu- 
sick,  24  Me.  403.  Md.— Chetan  v. 
Green,  65  Md.  272,  4  Atl.  271.  Mass. 
Stewart  r.  Finkelstone,  206  Mass.  28, 
92  N.  E.  37,  138  Am.  St.  Rep.  370,  28  L. 
R.  A.  (N.  S.)  634;  James  v.  Worcester, 
141  Mass.  361,  5  N.  E.  826;  Wilbur  v. 
Moulton,  127  Mass.  509;  Searle  v.  Saw- 
yer, 127  Mass.  491,  34  Am.  Rep.  425; 
Gooding  v.  Shea,  103  Mass.  360,  4  Am. 
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Eep.  563;  Hatch  v.  Dwight,  17  Mass. 
289,  9  Am.  Dec.  145.  Mo.— Heitkamp 
V.  La  Motte  Granite  Co.,  59  Mo.  App. 
244.  N.  H.— Burley  V.  Pike,  62  N.  H. 
495.  N.  J. — Jersey  City  v.  Kiernan, 
50  N.  J.  L.  246,  13  Atf.  170.  N.  Y. 
Morgan  v.  Waters,  122  App.  Div.  340, 
160  N.  Y.  Supp.  882.  Pa.— Patterson 
V.  Cunliffe,  11  Phila.  564.  Eng.— Ocean 
Ace.  <fe  Guarantee  Co.  r.  Ilford  Gas  Co., 
2  K.  B.  (1905)  493,  74  L.  J.  K.  B.  799, 
93  L.  T.  N.  S.  381,  21  T.  L.  Rep.  610. 
Can. — Delaney  v.  Canadian  Pacific  Ey. 
Co.,  21   Ont.  11. 

64.  U.  S.— Morgan  r.  Gilbert,  2  Fed. 
835,  2  Flipp.  645.  Mass. — Stewart  V. 
Finkelstone,  206  Mass.  28,  92  N.  E.  37, 
138  Am.  St.  Eep.  370,  28  L.  E.  A.  (N. 
S.)  634;  Wilbur  v.  Moulton,  127  Mass. 
509;  Searle  v.  Sawyer,  127  Mass.  491, 
34  Am.  Eep.  425;  Gooding  v.  Shea,  103 
Mass.  360,  4  Am.  Eep.  563.  N.  Y. 
Morgan  v.  Waters,  122  App.  Div.  340, 
106  N.  Y.  Supp.  882;  Jackson  r.  Bran- 
don Realty  Co.,  100  N.  Y.  Supp.  1005. 

[a]  Action  of  Tort. — The  taking 
and  carrying  away  of  a  part  of  the 
mortgaged  premises  by  a  third  person 
affords  a  basis  for  an  action  of  tort  by 
the  mortgagee,  whose  security  is  there- 
bv  impaired.  Jackson  v.  Brandon 
Eealty  Co.,  100  N.  Y.  Supp.  1005. 

65."  Leavitt  v.  Eastman,  77  Me.  117; 
Stewart  v.  Finkelstone,  206  Mass.  28, 
92  N.  E.  37,  138  Am.  St.  Eep.  370,  28 
L.  E.  A.  (N.  S.)  634;  Wilbur  v.  Moul- 
ton, 127  Mass.  509;  Searle  v.  Sawyer, 
127  Mass.  491,  34  Am.  Eep.  425. 
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premises,^^  or  that  he  may  maintain  an  action  of  tort  in  the  nature 
of  trover  against  a  person  who  buys  from  the  mortgagor  timber 
wrongfully  cut  from  the  mortgaged  premises."  But  a  mortgagor 
out  of  possession  may  not  maintain  an  action  for  trespass  or  injury 
to  the  freehold  as  distinguished  from  injury  and  depreciation  of  the 
mortgage  security.^® 

3.  By  a  Cestui  Que  Trust.  —  The  beneficiaries  of  a  bond  mortgage, 
or  trust  deed,  may  sue  in  their  own  name  for  waste  or  conversion  of 
the  trust  fund  or  property,  where  the  trustees  refuse  to  sue.°'' 

D.  Injunction.  —  1.  By  Mortgagee.  —  An  injunction  will  issue 
in  behalf  of  a  mortgagee  to  prevent  the  commission  of  waste  or  injury 
to  the  mortgaged  property  by  the  mortgagor^^  and  his  agents  and  repre- 


66.  Burley  v.  Pike,  62  N.  H.  495. 

67.  Searle  v.  Sawyer,  127  Mass.  491, 
34  Am.  Rep.  425. 

68.  Colo.— nPueblo  &  A.  V.  R.  Co.  v. 
Beshoas,  8  Colo.  32,  5  Pae.  639;  Vaugn 
V.  Griojsby,  8  Colo.  App.  373,  46  Pac. 
624.  Me. — Leavitt  v.  Eastman,  77  Me. 
117;  Hewes  v.  Bickford,  49  Me.  71. 
Mass. — Gooding  v.  Shea,  103  Mass.  360, 
4  Am.  Rep.  563;  Woodward  v.  Pickett, 
8  Gray  617;  Mayo  v.  Fletcher,  14  Pick. 
525. 

69.  U.  S. — Beecher  v.  Chicago  &  N. 
W.  R.  Co.,  11  Biss.  246,  14  Fed.  211; 
Western  Division  of  Western  N.  C.  R. 
Co.  V.  Drew,  3  Woods  691,  29  Fed.  Cas. 
No.  17,434.  Ark. — Edge  v.  Emerson,  71 
Ark.  643,  73  S.  W.  793.  Mass.— Young 
V.  Haviland,  215  Mass.  120,  102  N,  E. 
338. 

70.  U.  S. — Patterson  v.  Kingsland, 
8  Blatchf.  278,  18  Fed.  Cas.  No.  10,827; 
Bradley  v.  Reed,  2  Pitsb.  519,  3  Fed. 
Cas.  No.  1,785.  Ala. — Malone  v.  Mar- 
riott, 64  Ala.  486;  Coleman  ;;.  Smith,  55 
Ala.  368.  Ark. — Mooney  v.  Brinkley, 
17  Ark.  340.  Cal. — Buckout  v.  Swift, 
27  Cal.  433,  87  Am.  Dec.  90.  Conn. 
Cooper  V.  Davis,  15  Conn.  556.  Del. 
Merchants'  Union  Trust  Co.  v.  New 
Philadelphia  Graphite  Co.  (Del.  Ch.), 
83  Atl.  520;  Ennis  v.  Smith  (Del.  Ch.), 
80  Atl.  636.  lU.— Williams  v.  Chicago 
Exhibition  Co.,  188  111.  19,  58  N.  E.  611; 
Dorr  V.  Dudderar,  88  111.  107;  Matzon 
V.  Griffin,  78  111.  477;  Nelson  v.  Pine- 
gar,  30  111.  473;  Minneapolis  Trust  Co. 
V.  Verhulst,  74  111.  App.  350.  Ind. 
Gray  v.  Baldwin,  8  Blaekf.  164.  La. 
Fulton  V.  Oertling,  131  La.  768,  60  So. 
238.  Md.— Brown  v.  Stewart,  1  Md. 
Ch.  87;  Murdock's  Case,  2  Bland  461, 
20  Am.  Dec.  381.  Mich.— Wilkinson 
V.  Dunkley- Williams  Co.,  139  Mich.  621, 


103    N.    W.    170.      Minn.— Moriarty    v. 
Ashworth,   43   Minn.   1,   44   N.   W.   531, 
19  Am.  St.  Rep.  203.     Mont.— Dutro  v. 
Kennedy,    9    Mont.    101,    22    Pac.    763. 
Neb.— Triplett    v.    Parmalee,     16     Neb. 
649,   21   N.    W.   403.     N.   H.— Smith   v. 
Moore,  11  N.  H.  55.     N.  J.— Prudential 
Ins.   Co.  V.   Guild    (N.   J.   Eq.),   64  Atl. 
694;   Verner  v.  Betz,  46  N.  J.  Eq.  256, 
I  19    Atl.    206,    19    Am.    St.    Rep.    387,    7 
L.  R.  A.  630;    Bank  of  Chenango  v.  Cox 
26  N.  J.  Eq.  452;   Phoenix  v.  Clark,  6 
N.    J.   Eq.    447;    Brick    v.    Getsinger,   5 
N.    J.    Eq.    391;    Capner   v.   Flemington 
Min.    Co.,    3    N.   J.    Eq.    467;    Allen   v. 
Taylor,   3   N.   J.   Eq.   435,   29  Am.   Dec. 
721.    N.  Y.— Brady  v.  Waldron,  2  Johns. 
Ch.    148;    Ensign   v.    Colburn,   11    Paige 
503;  Robinson  v.  Preswick,  3  Edw.  Ch. 
246;   Cahn   v.   Hewsey,   8  Misc.   384,  29 
N.   Y.   Supp.   1107,   31   Abb.   N.   C.   387, 
59  N.   Y.   St.   868.     Ore.— Beaver  Lum- 
ber Co.  V.  Eccles,  43  Ore.  400,  73  Pac. 
201,  99  Am.   St.   Rep.   759.     Pa Mar- 
tin V.  Ambler,  6  Sad.  312,  9  Atl.  490; 
McGeorge  i\  Hancock  Steel  &  Iron  Co., 
11  Phila.  602.    R.  L— Waterman  v.  Mat- 
teson,   4   R.    L    539.      Vt.— Hastings   v. 
I'erry,  20  Vt.  272.  Wis.— Starks  v.  Red- 
field,  52  Wis.   349,   9  N.   W.   168-   Fair- 
bank  V.  Cudworth,  33  Wis.  358;  Bunker 
V.    Locke,    15    Wis.    635.      Eng.— Good- 
man V.  Kine,  8  Beav.  379,  50  Eng.  Re- 
print 149;   Hampton  v.  Hodges,  8  Ves. 
Jr.   105,  32  Eng.  Reprint  292;   Usborne 
V.  Usborne,  Dick.   75,   21   Eng.   Reprint 
196.     Can. — Dewar  v.  Mallory    27  Grant 
Ch.    (U.    C.)    303;      McLean   v.   Burton, 
24   Grant   Ch.    (U.    C.)    134;    Gordon   v. 
Johnston,    14    Grant    Ch.    (U.    C.)    402; 
McLeod   V.   Avey,   16   Ont.    365. 

[a]  A  second  mortgagee  may  enjoin 
the  mortgagor  from  committing  waste 
on  the  mortgaged  premises.  Coleman 
V.  Smith,  55  Ala.   368. 
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sentatives,  his  grantee,"  or  by  an  attaching  creditor,"  or  a  third 
person."  A  mortgagee  may  also  restrain  the  removal  of  any  part 
of  tlie  mortgage  security  from  the  mortgaged  premises,'^*  such  as  tim- 
ber growing  upon  the  mortgaged  land.'^     But  such  injunction  will 


71.  Cokcr  V.  Whitlock,  54  Ala.  180; 
Goggill  V.  Millburn  Land  Co.,  25  N.  J. 
Eq.  87. 

72.  Robinson  V.  Eussell,  24  Cal.  467. 

73.  U.  S. — Benson  V.  San  Diego,  100 
Fed  15S;  Clapp  v.  Spokane,  53  Fed. 
515.  Cal. — Eobinson  v.  Eussell,  24  Cal. 
467.  Mass. — Stewart  v.  Finkelstone, 
206  Mass.  28,  92  N.  E.  37,  138  Am.  St. 
Ecp.  370,  28  L.  R.  A.  (N.  S._)  634. 
Mich. — Wilkinson  v.  Dunkley-Williams 
Co.,  139  Mich.  621,  103  N.  W.  170; 
Collins  r.  Rea,  127  Mich.  273,  86  N.  W. 
811.  Neb.— Triplett  v.  Parmalee,  16 
Neb.  649,  21  N.  W.  403.  Vt.— Hast- 
ings   V.    Perry,    20    Vt.    272. 

[al  A  mortgagee  may  enjoin  a  mu- 
nicipal corporation  (1)  from  reducing 
the  rates  to  be  charged  by  a  mortgagor 
water  companVj  on  the  ground  that  such 
reduction  will  amount  to  a  taking 
of  the  property  of  the  mortgagor, 
mortgagee's  security,  without  compen- 
sation (Benson  v.  San  Diego,  160  Fed. 
158);  or  (2)  he  may  enjoin  a  city 
from  so  constructing  a  sewer  as  to  ser- 
iously and  unnecessarily  damage  a 
street  railway  thereby  impairing  his 
security.  Clapp  v.  Spokane,  53  Fed. 
515. 

74.  Patterson  v.  Eingsland,  8 
Blatchf.  278,  18  Fed.  Cas.  No.  10,827; 
Stowell  V.  Waddingham,  100  Cal.  7,  34 
Pac.  436. 

[a]  Building  and  Fixtures. — {V) 
The  removal  of  buildings  may  be  re- 
strained (Patterson  v.  Kingsland,  8 
Blatchf.  278,  18  Fed  Cas.  No.  10,827; 
Triplett  r.  Parmalee,  16  Neb.  649,  21 
N.  W.  403),  and  (2)  so  may  the  re- 
moval of  machinery  (Dewar  v.  Mallory, 
27  Grant  Ch.  [U.  C]  303;  Gordon  v. 
Johnston,  14  Grant  Ch.  [U.  C]  402), 
(3)  or  fixtures.  Conn. — Cooper  v.  Da- 
vis, 15  Conn.  556.  Mont. — Dutro  V. 
Kennedy,  9  Mont.  101,  22  Pac.  763. 
N.  Y. — Robinson  v.  Preswick,  3  Edw. 
Ch.  246;  Cahn  v.  Hewsev,  8  Misc.  384, 
29  N.  Y.  Supp.  1107,  31  Abb.  N.  C.  387, 
59  N.  Y.  St.  868.  Wye— Anderson  v. 
Englehart,  18  Wyo.  400,  108  Pac.  977. 
Can. — Scottish  American  Investment 
Co.  V.  Sexton,  26  Ont.  77.  But  com- 
pare    New    York    Inv,    &    Imp.    Co.    v. 
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Cosgrove,  47  App.  Div.  35,  62  N.  Y. 
Supp.  372,  affirmed  in  167  N.  Y.  601,  60 
N.  E.  1117.  See  also  Tifft  v.  Horton, 
53  N.  Y.  377,  13  Am.  Rep.  537. 

[b]  Ornamental  hand-painted  can- 
vases (1)  when  lirmly  connected  to  the 
ceilings  of  a  building,  enhancing  its 
value,  are  fixtures,  and  their  removal 
constitutes  waste  and  impairs  the  se- 
curity of  a  mortgage  on  the  premises, 
for  which  the  mortgagee  may  maintain 
an  action  to  enjoin  their  removal  (Cahn 
t\  Hewsey,  8  Misc.  384,  29  N.  Y.  Supp. 
1107,  31  Abb.  N.  C.  387,  59  N.  Y.  St. 
868)  or  (2)  even  stone.  Moriarty  V. 
Ashworth,  43  Minn.  1,  44  N.  W.  531, 
19  Am.  St.  Rep.  203;  Martin  v.  Ambler, 
6   Sad.    (Pa.)    312,    9   Atl.   490. 

75.  U.  S.— Bradley  v.  Reed,  12 
Pittsb.  Leg.  J.  65,  3  Fed.  Ca«.  No- 
1,785.  Mich. — Collins  v.  Rea,  127 
Mich.  273,  86  N.  W.  811.  N.  J. 
Bank  of  Chenango  v.  Cox,  26  N.  J. 
Eq.  452.  Ore. — Beaver  Lumber  Co. 
r.  Eccles,  43  Ore.  400,  73  Pac.  201, 
99  Am.  St.  Rep.  759.  R.  I.— Water- 
man V.  Matteson,  4  R.  I.  539.  Wis. 
Starks  v.  Redfield,  52  Wis.  349,  9  N.  W. 
168;  Fairbank.  v.  Cudworth,  33  Wis. 
358;  Bunker  v.  Locke,  15  Wis.  635. 
Eng.— King  v.  Smith,  2  Hare  239,  7 
.Tud.  694,  24  Eng.  Ch.  239,  67  Eng.  Re- 
])ri»it  99;  Humphreys  v.  Harrison,  1 
Jac.  &  W.  581,  21  JRev.  Eep.  238,  37 
Eng.  Reprint  489;  Fsborne  V.  Usborne, 
Dick.  75,  21  Eng.  Reprint  196.  Can. 
McLeod  V.  Avey,  16  Ont.  365;  Mc- 
Leon  V.  Burton,  *24  Grant  Ch.  (U.  C.) 
134. 

[a]  Where  the  underwood  is  men- 
tioned in  the  mortgage,  an  injunction 
will  issue  to  prevent  a  mortgagor  from 
cutting  it  except  in  a  husband-like 
manner,  at  the  usual  season,  and  of  the 
usual  growth.  Hampton  v.  Hodges,  8 
Yes.   Jr.   105,   32   Eng.   Reprint   292. 

[b]  Vendee  in  Possession. — An  in- 
junction will  issue  to  prevent  a  vendee 
in  possession  from  diminishing  the  se- 
curity of  his  vendor  until  the  latter  is 
paid.  Bradley  v.  Reed,  2  Pittsb.  519, 
3  Fed.  Cas.  No.  1,785.  v 

[c]  After  timber  has  been  cut  down 
its  removal  will  not  be  restrained. 
Johnson   v.    White,    11    Barb.    (N.   Y.) 
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be  granted,  aeoording  to  some  authorities,  only  when  the  value  of  the 
security  may  be  so  impaired  by  the  threatened  waste  or  injury  as  to 
render 'doubtful  its  sufficiency,^''  or  at  least  to  threaten  its  sufficiency," 
or  the  person  against  whom  the  relief  is  sought  is  insolvent.^^ 

After  Waste  Is  Committed.  —  But  an  injunction  will  not  issue  to  stay 
waste  which  has  already  been  committed/^ 

2.  By  Mortgagor.  —  A  mortgagor  may  maintain  a  suit  for  in- 
junction against  the  mortgagee,^''  or  against  a  third  person,  to  prevent 
waste  or  injury  to  the  .mortgaged  premises,^^  and  so  may  one  who 
purchases  from'  the  mortgagor  subject  to  the  mortgage,  and  in  legal 
effect  a  surety  for  the  payment  of  the  mortgage  debt,  m.aintain  a  suit 
for  injunction  against  the  insolvent  mortgagor's  assignee  to  prevent 
waste.^^  But  a  mortgagor  who  has  sold  his  Equity  of  redemption, 
without  security  therefor,  cannot  maintain  an  action  against  his  vendee 
to  restrain  him  from  committing  waste,  since  such  mortgagor  has  no 
interest  remaining  in  the  land.^^ 

A  bill  to  enjoin  the  commission  of  waste  upon  mortgaged  premises, 
to  the  impairment  of  the  security,  need  not  allege  that  the  mortgagor 
is  insolvent.^* 


194;  Van  Wyck  v.  AUiger,  6  Barb.  (N. 
Y.)    507. 

76.  Ala.— 'Coker  v.  Whitloek,  54  Ala. 
180.  Cal. — Buckout  v.  Swift,  27  Cal. 
433,  87  Am.  Dec.  90.  Kan.— Vander- 
slice  V.  Knapp,  20  Kan.  647.  Ky.— Har- 
ris i1.  Bannon,  78  Ky.  568.  Minn. 
Moriarty  v.  Ashworth,  43  Minn.  1,  44 
N.  W.  531,  19  Am.  St.  Rep.  203.  Neb. 
Triplett  v.  Parmalee,  16  Neb.  649,  21 
N.  W.  403.  N.  Y. — Van  Wyck  v.  AUi- 
ger, 6  Barb.  507.  Va.— Scott  v.  Whar- 
ton, 2  Hen.  &  M.  (12  Va.)  25.  Eng. 
King  v.  Smith,  2  Hare  239,  7  Jur.  694, 
24  Eng.  Ch.  239,  67  Eng.  Reprint  99; 
Hippesley  v.  Spencer,  5  Madd.  422,  56 
Eng.  Reprint  956;  Humphreys  v.  Har- 
rison, 1  Jac.  &  W.  581,  21  Rev.  Rep. 
238,  37  Eng.  Reprint  489;  Harper  V. 
Aplin,  54  L.  T.  N.  S.   383. 

77.  Conn. — Cooper  v.  Davis,  15 
Conn.  556.  Ind. — Gray  V.  Baldwin,  8 
Blackf.  164.  Vt.— Hastings  V.  Perry, 
20  Vt.  272.  Wis. — Fairbank  V.  Cud- 
worth,  33  Wis.  358. 

78.  Bank  of  Chenango  v.  Cox,  26 
N.  J.  Eq.  452;  Bunker  v.  Locke,  15 
Wis.  635.  But  see  Triplett  v.  Parmalee, 
16  Neb.  649,  21  N.  W.  403,  holding  that 
the  removal  of  buildings  from  mort- 
gaged premises  will  be  enjoined  at  the 
suit  of  the  mortgagee,  when  his  secur- 
ity would  be  rendered  scant  or  insuffi- 
cient by  such  removal,  regardless  of 
the  personal  responsibility  of  the  mort- 
gagor,   on   the    ground   that   the   mort- 


gagee would  be  without  a  remedy  at 
law  for  such  loss  or  depreciation. 

79.  Stowell  V.  Waddingham,  100  Cal, 
7,  34  Pac.  436;  Buckout  v.  Swift,  27 
Cal.  433,  87  Am.  Dec.  90;  Johnson  v. 
White,  11  Barb.  (N.  Y.)  194;  Van 
Wyck   V.  Alliger,  6  Barb.    (N.  Y.)   507. 

[a]  Buildings  moved  on  to  the 
street  or  public  highway  in  front  of 
the  mortgaged  premises  is  effectually 
severed  therefrom,  and  their  further 
removal  cannot  be  prevented  by  in- 
junction, it  being  then  too  late  to  bring 
action  therefor.  Stowell  v.  Wadding- 
ham, 100  Cal.  7,  34  Pac.  436. 

[b]  The  removal  of  timber  already 
cut  will  not  be  enjoined.  Van  Wyck 
v.  Alliger,  6  Barb.   (N.  Y.)   507. 

80.  Morse  v.  Whiteher,  64  N.  H. 
590,  15  Atl.  217;  Fairclough  v.  Marshall, 
4  Ex.  D.  37,  48  L.  J.  Exch.  146,  39 
L.  T.  N.  S.  389,  27  Wkly.  Rep.   145. 

81.  Stewart  v.  Finkelstone,  206  Mass. 
28,  92  N.  E.  37,  138  Am.  St.  Rep. 
370,  28  L.  R.   A.    (N.   S.)    634. 

82.  Johnson  v.  White,  11  Barb.  (N. 
Y.)    194. 

83.  Brumley  v.  Fanning,  1  Johns. 
Ch.    (N.  Y.)    501. 

84.  HI. — Williams  V.  Chicago  Exhi- 
bition Co.,  188  111.  19,  58  N.  E.  611. 
Neb. — Triplett  v.  Parmalee,  16  Neb. 
649,  21  N.  W.  403.  N.  Y.— Johnson  v. 
White,  11  Barb.  194.  Wis.— Fairbank 
V.   Cudworth,   33   Wis.   358. 
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